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ABSTRACT

Title: The legal effect of rights specific to sectional title property in
South Africa, with reference to selected aspects of the

Australian and Dutch law

Key terms: Subtraction form the dominium; numerus clausus, sectional
titles; right to extend a section; right to extend a scheme;

exclusive use rights; strata titles; gppartementsrecht

The introduction of sectional title ownership as a new area of investigation by
property law scholars, resulted in an evolvement of the traditional roots of
Roman-Dutch common law of property. Although considerable research has
been done on sectional titles in South Africa, due to some /acunae in
legislation, certain rights specific to sectional title property still lead to
uncertainty in practice. Among these are the right of the owner to extend his
section in terms of section 24 of the Sectional Titles Act, the right of the
developer to extend the scheme in terms of section 25 of the Sectional Titles
Act and the right to exclusive use of parts of the common property in terms
of sections 27 of the Sectional Titles Act and 10(7) and (8) of the Sectional
Title Schemes Management Act. 1t is, therefore, necessary to consider the
legal effect of the rights created in terms of sections 24, 25 and 27 of the
Sectional Titles Act and 10(7) and (8) of the Sectional Title Schemes
Management Act. In establishing this, the entitlements of the holder of the
rights become clearer, as well as how the exercise of these rights will
influence the owners' co-ownership of the common property. This thesis
deconstructs the formulation, content and consequences of these rights
systematically. The theoretical and historical background of the distinction
between real and personal rights in South Africa forms the context of this
study. As the exercise of these rights is a limitation on the use and enjoyment
of other sectional owners of the common property, the need arises to
establish the legal effect of these rights. This clarifies the extent to which the

sectional owners' ownership is limited by the exercise of these rights and
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consequently what the ownership of the common property in a sectional title

scheme entails.

It was found that although it may be possible for new rights created in
sectional titles to be classified as real rights, these real rights will not fit into
the traditional categories of limited real rights. Fortunately, the real rights
discussed in this study were statutorily created. That makes the true
discovery of the wider concept of the determination of the legal effect of the

right, as offered in this thesis, even more applicable.

It is submitted that problems exist around the practical implications of the
right to extend a section. It is further submitted that the legislator needs to
phrase this section more clearly. The rights and duties of the developer to
extend the scheme are investigated. It is suggested that, although the right
is a statutorily-created limited real right, it does not fit within the traditional
categories of limited real rights. The right of exclusive use of a part of the
common property in terms of section 27 of the Sectional Titles Act and 10(7)
and (8) of the Sectional Title Schemes Management Act is divided into two
categories: one classified as "real" in terms of legislation the other not.
Although these rights are described in legislation in detail, the exercise and
content of the rights are still not clear. The uncertainty that this will create in
practice is illuminated in this thesis, especially in the light of the creation of
an ombud service that will hamper litigation that may clarify the position. It is
submitted that the common law principles should be acknowledged as the
backbone of property law to provide legal certainty where legislation is
silent.This thesis paints a clearer picture of the rights created in terms of
section 24, 25 and 27 of the Sectional Titles Act and 10(7) and (8) of the
Sectional Title Schemes Management Act. The legal nature in terms of
whether these rights are real or personal is clarified. However, the study goes
further to incorporate an investigation into the legal effect of these rights,
including the rights and duties involved in the exercise of these rights. This
thesis, therefore, aims to contribute to the knowledge base regarding these

rights that are specific to sectional titles. As a result, a clearer picture exists
\Y



of what the entitlements of owners of sectional titles entail, specifically

regarding their undivided share in the common property.



SAMEVATTING

Titel: Die regsimplikasies van regte spesifiek tot deeltiteleiendom
in Suid-Afrika, met verwysing na gekose aspekte van die

Australiese en Nederlandse reg

Sleutelwoorde: Subtraction form the dominium; numerus clausus,
deeltitels; reg om deel uit te brei; reg om die skema uit te
brei; uitsluitlike gebruikgebiede; strata titles;

appartementsrecht

Die invoering van deeltitels as 'n nuwe ondersoekveld deur sakeregsgeleerdes
het 'n ontwikkeling van die tradisionele Romeins- Hollandse gemeenregtelike
wortels van die Sakereg tot gevolg gehad. Alhoewel aansienlike navorsing oor
deeltitles in Suid-Afrika gedoen is, bestaan die moontlikheid dat sekere nuwe
regte geskep deur deeltitelwetgewing steeds tot onsekerheid lei as gevolg
van sekere /acunae in die wetgewing. Onder hierdie regte val die reg van die
eienaar om sy deel uit te brei ooreenkomstig artikel 24 van die Wet op
Deeltitels, die reg van die ontwikkelaar om die skema uit te brei
ooreenkomstig artikel 25 van die Wet op Deeltitels en die reg op uitsluitlike
gebruik van sekere gedeeltes van die gemeenskaplike eiendom
ooreenkomstig artikel 27 van die Wet op Deeltitels en artikel 10(7) en (8) van
die Sectional Title Schemes Management Act. Dit is dus noodsaaklik om die
regsimplikasies van die regte wat deur artikel 24, 25 en 27 van die Wet op
Deeltitels en artikel 10(7) en (8) van die Sectional Title Schemes
Management Act geskep is, te bepaal. Deur dit te bepaal, sal die
bevoegdhede van die reghebbendes duideliker word, en helderheid sal
verskaf word oor hoe die uitoefening van die nuwe regte die eienaars se
mede-eiendomsreg van die gemeenskaplike eiendom sal beinvioed. Hierdie
proefskrif sit die formulering, inhoud en gevolge van hierdie regte sistematies
uiteen. Die teoretiese en historiese agtergrond van die onderskeid tussen
saaklike- en vorderingsregte in Suid-Afrika dien as die konteks van hierdie

studie. Aangesien die uitoefening van hierdie nuwe regte 'n beperking plaas
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op die ander deeleienaars se gebruik en genot van die gemeenskaplike
eiendom, is dit noodsaaklik om die regsimplikasies van hierdie regte te
bepaal. Dit maak die mate waartoe die deeltiteleienaar se eiendomsreg
beperk word deur die uitoefening van hierdie regte, en gevolglik, wat die
eiendomsreg van die gemeenskaplike eiendom in 'n deeltitelskema behels,
duidelik.

Daar is vasgestel dat, alhoewel hierdie nuwe regte geskep deur
deeltitelwetgewing, moontlik as saaklike regte geklassifiseer kan word,
hierdie saaklike regte nie in die tradisionele kategorieé van beperkte saaklike
regte tuishoort nie. Gelukkig is die saaklike regte wat in die proefskrif
bespreek is, deur wetgewing geskep. Dit maak die ontdekking van die wyer
konsep van die bepaling van die regseffek, soos in die proefskrif aangevoer,
nog meer relevant. Daar word aan die hand gedoen dat die probleme
rakende die uitbreiding van die deel, by die praktiese implikasies van die
uitbreiding ter sprake kom. Dit word verder aanbeveel dat die wetgewer die
artikel duideliker moet formuleer. Die regte en verpligtinge van die
ontwikkelaar om die skema uit te brei word ondersoek. Dit word aangevoer
dat, alhoewel die reg 'n statutér geskepte beperkte saaklike reg is, dit nie in
die tradisionele kategorieé van beperkte saaklike regte tuishoort nie. Die reg
van uitsluitlike gebruik van die gemeenskaplike eiendom in terme van artikel
27 van die Wet of Deeltitels en artikel 10(7) en (8) van die Sectional Title
Schemes Management Act word in twee kategorieé verdeel: een word
geklassifiseer as saaklik in terme van wetgewing, die ander een nie. Alhoewel
hierdie regte in besonderhede in wetgewing omskryf is, is die uitoefening en
inhoud van die regte steeds nie duidelik nie. Die onsekerheid wat dit in die
praktyk sal meebring, word in hierdie proefskrif aan die kaak gestel, veral in
die lig van die daarstelling van die ombuddiens wat litigasie wat die situasie
sou kon opklaar, kortwiek. Daar word aan die hand gedoen dat die
gemeenregtelike beginsels steeds erken moet word as die ruggraat van die

sakereg om regsekerheid te verleen waar die wetgewing swyg.
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Hierdie proefskrif teken 'n duideliker beeld van die regte wat in terme van
artikel 24, 25 en 27 van die Wet op Deeltitels en artikel 10(7) en (8) van die
Sectional Title Schemes Management Act geskep is. Die studie gaan verder
deur 'n ondersoek na die regsimplikasies van hierdie regte in te sluit. Die
proefskrif het derhalwe ten doel om 'n bydrae te lewer tot die wetenskaplike
basis rakende hierdie regte spesifiek aan deeltitels. As 'n uitvloeisel bestaan
daar 'n duideliker beeld wat die bevoegdhede van deeleienaars behels,

spesifiek rakende hulle onverdeelde aandeel in die gemeenskaplike eiendom.
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Property law is presumed to be the preserve of dull, archaic technicality or
crass commercialism... In reality, that dull technicality created and continues to
preserve basic values of modern democratic society. This becomes obvious
when we stray from traditional land rules to create novel forms of ownership
like strata and community title... Property is one of the oldest areas of the law
and remains firmly connected to its historic roots.!

CHAPTER 1

INTRODUCTION
1.1 Background

Property law in South Africa undoubtedly has strong Roman-Dutch common law
roots.2 The development and investigation of this source of the property law
traditionally formed the bulk of the contribution to the research basis of

property law. Van der Walt proclaims:

Private law, including and perhaps above all property law, was characterised
during the apartheid era by its systemic and consistent ignorance of apartheid
laws and their effect on individual property rights. Traditionally, private law
specialists preferred to concern themselves with the doctrinal analysis and
development of Roman-Dutch law, untainted by legislation...?

Van der Walt claims that "private law novelties" introduced by legislation only
became the focus of academic study in South Africa, during the mid-1980's, due
to the "doctrinal unity and integrity of common law".* He further claims that the
lecture by Cowan in 1984 on new patterns of landownership, introduced
sectional title ownership as a new area investigated by property law scholars.>
However, as early as 1974, Van der Merwe addressed the new concept of
landownership that was statutorily created by the Sectional Titles Act 66 of
1971, which came into operation on 31 March 1973.6 Sectional title schemes in

their totality, are currently regulated statutorily by the Sectional Titles Act 95 of

Sherry 2013 UNSWLJ 282. Strata title is the Australian equivalent of sectional title.
Van der Merwe Sakereg 7.

Van der Walt Constitutional Property Law 1.

Van der Walt Constitutional Property Law 2.

Cowan "New patterns of landownership" 21.

Van der Merwe 1974 THRHR 113.
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1986,” which has been amended regularly to address practical uncertainties, the
Sectional Title Schemes Management Act 8 of 20112 and the Community
Schemes Ombud Service Act9 of 2011.°

1.2 Aim of the research

Although considerable research has been done on sectional titles in South
Africa, due to some /acunae in legislation, certain rights to sectional title
property still lead to uncertainty in practice.'® Among these are the right of the
owner to extend his section in terms of section 24 of the S74, the right of the
developer to extend the scheme in terms of section 25 of the 574 and the right
to exclusive use of parts of the common property in terms of section 27 of the
STA and section 10(7) and (8) of the STSMA. These rights specific to sectional
title property will form the focus of the study. The main purpose of the research
will be to determine the legal effect of the rights created in terms of sections
24, 25 and 27 of the S7A and section 10(7) and (8) of the S7TSMA. In
establishing this, the entitlements of the holder of the rights will become
clearer, as well as how the exercise of these rights will influence the owners' co-
ownership of the common property. By systematically deconstructing the
formulation, content and consequences of these rights, the aim of this study will
be to shed light on the legal nature of these rights. In doing so, the theoretical
and historical background of the distinction between real and personal rights in
South Africa will form the context of this study. As the exercise of these rights is
a limitation on the use and enjoyment of other sectional owners of the common
property, the establishment of the legal effect of these rights will clarify the
extent to which the sectional owners' ownership is limited by the exercise of
these rights. This will bring a more defined understanding of what the

ownership of the common property in a sectional title scheme entails.

7 Hereafter referred to as the S7A. The S74 came into effect on 1 June 1988.
8 Hereafter referred to as the S7TSMA. It came into effect on 7 October 2016.
9 Hereafter referred to as the CSOSA.

10 Pienaar Sectional Titles 243.



1.3 Sectional title ownership

After its initial introduction by the Sectional Titles Act 66 of 1971, the question
of whether sectional title ownership was "true ownership", was common among
academics.!! Despite the fact that it has been admitted candidly that it is
difficult to define ownership, it is understood that ownership is the "real right
that potentially confers the most complete or comprehensive control over a
thing ...".12 All other real rights are derived from it.13 The common law maxim
plenum in re potestas (the owner has the power to do as he pleases with the
property owned) encapsulates the traditional conceptualisation of ownership
and expresses the view that ownership is "the most extensive legal relationship
possible between a person and property". However, the concept of ownership
has never been absolute.'* Ownership of a sectional title unit is one of the
"private law novelties" that van der Walt spoke about!®> that extends the
traditional notion of ownership, but, it is still severely limited by legislation. The
"restrictions and contingent liabilities" experienced in sectional title ownership
does not "in equal degree affect the conventional owner of the conventional
house".16 The

... legal powers and privileges of sectional ownership are less extensive than
those which normally characterise ownership of a conventional erf with a
house built on it.1’

However, sectional titles are characterised as:

... genuine legal ownership to the very substantial bundle of rights, powers,
privileges and immunities which are enjoyed by a sectional owner.18

u Van der Walt Constitutional Property Law 2. Also refer to Cowan "New patterns of
landownership" 21.

12 Badenhorst, Pienaar and Mostert 7he Law of Property 93.

13 Van der Merwe Sakereg 169.

s Mostert et a/ The Law of Property in South Africa 90.

15 Van der Walt Constitutional Property Law 2.

16 Cowan "New patterns of landownership" 21.

7 Cowan "New patterns of landownership" 21.

18 Cowan "New patterns of landownership" 21.
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This new form of ownership also provides the possibility of rights created for co-
owners of the common property as well as the developer of the sectional title
scheme. These rights would be classified as property rights in the context of

constitutional protection.
1.4 Property rights

The content and entitlements of ownership as such, although still providing the
most complete right a person can have towards a thing, have been amended by
the implementation of section 25 of the Constitution of the Republic of South
Africa, 1996. Although not exactly defined, Van der Walt admits that this is a
change from the traditional position. He indicates that case law will play an
important role in developing the concept.!® Van der Walt argues that the court
has already started with this development by moving away from an "abstract,
rights-based" approach to a "contextual non-hierarchical thinking about property
rights".2® The development of constitutional property law will not be one of the
main focus areas of this research. However, the importance of the property
clause in terms of section 25 of the Constitution will be one of the principles
underpinning this research. With the introduction of the Constitution in South
Africa, the property concept has been expanded by the introduction of a wider

property concept. Section 25(1) of the Constitution provides that:

No one may be deprived of property except in terms of law of general
application, and no law may permit arbitrary deprivation of property.
This "property" that is protected against deprivation has been given a wider
meaning in case law, following the enactment of the Constitution. "Property"
can include certain interests, for example, a right to a state housing subsidy.?!
Thus "property" in terms of the Constitution can be seen as those resources that

are generally taken to constitute a person's wealth and are recognised and can

9 Van der Walt Constitutional Property Law 181.

20 Van der Walt Constitutional Property Law 521. Van der Walt refers to the case of Port
Elizabeth Municipality v Various Occupiers 2005 1 SA 217 (CC).

A Transkei Public Servants Association v Government of the Republic of South Africa 1995 9
BCLR 1235 (TKS).



be protected by law, this is often called the dephysicalisation of property.??
Although not all rights with regard to corporeal or incorporeal things are real
rights, the wide concept of property will also provide protection for creditor's or
personal rights acquired with regards to a corporeal thing.?*> However, even if
constitutional protection may be provided to these rights, it would not change
the nature of such a right. Pienaar indicates that in a constitutional era it boils
down to a balancing of different rights and interests.?* Nonetheless, this does
not negate the importance of determining the nature of the right that is dealt
with, as the common law system of remedies to protect rights is still the vehicle

used to gain access to courts in South Africa.?®
1.5 The distinction between real and personal rights

As indicated above, an owner's entitlements to his property may be limited by
inter alia, the rights created by the S7A4 belonging to other owners or the
developer. The legal nature of these rights may be contingent upon the
relationship between a person and the property. The relationship between a
person and property is dependent upon the "consequences attached to it by
law".26 These consequences attached to a right will differ according to the legal
nature of the right that is created in terms of the doctrine of subjective rights.
At this stage the simplified description by Van der Walt and Pienaar comes to
mind. They state that a right to deal with or use property can be categorised as
being either personal (a creditor's right) or real. If the right is exercised against
a person in respect of the use of his property, it is a personal or creditor's right.
A right in a corporeal or incorporeal thing, belonging to oneself, is classified as a
real right, whereas the right to a thing, belonging to another person, is classified
as a limited real right. Usually this provides the holder of the right with certain

entitlements. A right against a person, however, is called a creditor's right,

2 Currie and De Waal Bill of Rights Handbook 536-540.

z3 Mostert et a/ The Law of Property in South Africa 6.

24 Pienaar Sectional Titles 36.

% Moseneke "The influence of the Constitution on private law"np.
% Mostert et a/ The Law of Property in South Africa 41.
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normally requiring some sort of performance.?’” Besides the fact that the
theoretical distinction between real and personal rights is important, as it forms
the basis of the division of the law of property into the law of things and the law
of obligations,?® this distinction is also important for the practical implications
thereof.?® There are vast differences in the legal nature of these rights, as well
as its consequences. One of the main practical differences between personal
and real rights is that, in terms of South African law,3° only real rights may be
registered in the Deeds Registry to come into effect, whereas personal rights
may only be registered in exceptional cases, as part of deeds practice.3! It is,
therefore, important to determine whether a right is real or personal in nature.
However, for the purposes of this thesis, the investigation into the legal effect of
rights specific to sectional titles will entail more than just a determination of
whether the rights are real rights or personal rights. The quest for the legal
effect of these rights will also not only focus on the mere registrability of the
rights created in sectional titles. In this thesis the legal effect of these rights will
be the focus. In order to provide a comprehensive study of the legal effect of
the rights specific to sectional titles, the investigation into the legal effect of the
rights will also entail an analysis of the rights and duties created by these rights
on both the right holder as well as the sectional owners. This research will focus
mainly on sectional title schemes that are used for residential purposes except

where otherwise indicated.
1.6 Research methodology

This research intends to find solutions by applying common law principles to
practical problems which surface daily in sectional title management and
registration. The application of accepted property law principles, such as the
"subtraction from the dominium"” test, which distinguishes between real and

personal rights in sectional title ownership in South Africa will provide a valuable

27 Van der Walt and Pienaar Law of Property 25.

28 Badenhorst, Pienaar and Mostert 7he Law of Property 51.

2 Van der Merwe Sakereg 58.

30 Section 63 of the Deeds Registries Act 47 of 1937. Hereafter referred to as the DRA.
31 Van der Merwe Sakereg 84.



clarification regarding rights of owners and right holder's in sectional title
schemes. The methodology that will be implemented in this study will be an
analytical study of existing concepts. The intention of this research is not to
study a static set of rules aimed at legal certainty, but rather to study this legal
position, as it exists at the moment in a more flexible context where the
promotion of justice is more important that legal certainty. This type of study
will result in a sound grasp of this specific area of the law and it will contribute
to the continuing struggle to realise the social function of the law of ordering
rights and responsibilities of legal subjects. The study will comprise a literature
study of the relevant South African statutes, other legislative measures, cases,
textbooks, journal articles and electronic material in order to give a critical
evaluation of the nature of the right of extension of the unit, the right of
extension of the developer and exclusive use rights. Reference to the legal
positions in Australia and the Netherlands will be done throughout by means of
discussing examples of similar situations. Case law and legislation up until 30

September 2017 were worked in.
1.7 Research question
The research question of this thesis is:

To what extent do other parties' rights specific to sectional title ownership affect

an owner's corresponding rights?
1.8 Research outline

In order to determine the legal nature of a right, the so-called "subtraction from
the dominium' test is employed by the courts. In chapter 2, the historical
development of this test will be traced up to the most recent decision of Cowin v
Kayalami Estate Homeowners Associatior’> and Willow Waters Homeowners
Association (Pty) Ltd v Koka.>® This will clarify the distinction between real and

personal rights and provide the current position on this distinction. As the only

32 (499/2013) [2014] ZASCA 221 (12 December 2014) (hereafter Cowin).
3 (768/2013) [2014] ZASCA 220 (12 December 2014) (hereafter Willow Waters).
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test employed by the courts to make this distinction, a thorough exploration of it

is crucial.

Consequently, the basis of sectional title ownership will be laid in chapter 3. Its
historical development will be traced. The all-important influence of the
Constitution will be investigated. As sectional titles are regulated by legislation,
the basic principles of sectional title legislation will be scrutinised. The legislative
foundation for sectional title ownership will be laid down and the content of the
ownership of a sectional title unit will be unpacked. Ownership in general will
first be discussed. Then, ownership in terms of a sectional title unit will be
delved into. Thereafter, the thing that is owned will be dissected. The two parts
of the object, namely the section and the undivided share in the common
property will be examined. However, this ownership is not unlimited either, so

lastly the limitations on this ownership will be clarified.

After the foundational context for sectional title ownership is laid down in
chapter 3, chapter 4 will delve deeper into its intricacies. This chapter will
introduce important role players in sectional titles, namely the developer, the
body corporate and the sectional owner. The developer as initial sole owner of
the property and his decreasing importance in juxtaposition with the rise of
importance of the body corporate will be studied. The dualistic relationship of
the sectional owner as owner of the section and co-owner of the common
property, will be probed. The resolutions and rules that are the tools used to
create, terminate and amend specific rights will be introduced. The nature of
these rules will be examined critically. Following this broad contextual
background, the rights forming the basis of this research will be introduced. The
legislative foundation of these rights will be scrutinised, then the uncertainties
surrounding these rights will be pointed out. These rights are unique to
sectional title ownership. As such it does not have any comparison with other
similar rights in South African law. Although the legal nature of these rights
seems to be legislatively determined, its position in traditional private law

sometimes causes uncertainty as well as the legal effect of these rights.



In chapter 5 these rights will come under more intense investigation. The rights
will be deconstructed in terms of its legislative creation, its legal effect, its
practical implications and entitlements and duties of right holders. In certain
circumstances case law will be discussed, as well as the arguments of
academics and the position of the Registrar of Deeds. This compilation will be
an attempt to probe the essence of these rights in an effort to shed light on its

meaning and its effect on the entitlements of sectional owners.

In the penultimate chapter the aspects of strata title and appartementsrecht as
a comparative to the South African position, will be an attempt to further
elucidate the three rights that form the focus of this research. The similarities
between the strata title system, of New South Wales in Australia, and the South
African sectional title system, make it an excellent parallel to investigate. To
contextualise, a general background to the strata title system will be supplied.
Certain general property law principles, such as the numerus clausus system,
the Torrens system and the principle of indefeasibility of title will be illuminated
in short. Subsequently, through a discussion of the relevant termination involved
in strata title, a comparison with the South African position will be done. The
purpose of this discussion will be to determine whether similar uncertainties are
found in strata title as in sectional title in South Africa and whether the New
South Wales position can provide any replicable solutions to eradicate the

existing uncertainties in the South African position.

Due to its similar common law foundation, the Dutch appartementsrecht will
finally be discussed. The object and nature of the right will be examined, as well
as, the peculiar composition of the privé gedeelte and the common property will
come under scrutiny. In an attempt to learn from other jurisdictions, this
chapter will aim to determine whether similar problems exist in these

jurisdictions, which may lead to the clarification of the South African position.

The final chapter will serve as a conclusion of the research. In this chapter an
attempt will be made to answer the question regarding the legal effect of the

right to extend the section, the developer's right to extend the scheme and



exclusive use areas. In systematically unpacking the content of these rights, it
will be possible to not only understand these rights better, but also to determine
what the rights and duties of the rights holders are and in what way it will limit

the sectional owners' ownership of the sectional and common property.

The aim of the research and the methodology to be used call for a contextual
background to the determination of the legal effect of the rights forming the
focus of this thesis. The following chapter will sketch the legal position

regarding the distinction between real and personal rights in South Africa.
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CHAPTER 2

HISTORICAL ANALYSIS OF THE DISTINCTION BETWEEN REAL AND
PERSONAL RIGHTS

2.1 Introduction

The introduction of sectional title ownership as a fairly new concept in the South
African law and worldwide,3* inevitably led to the creation of rights and
obligations that did not exist before. These rights and obligations impact directly
on the sectional owner's entitlements as well as that of the holders of such
newly created rights. As indicated previously, the aim of this research is to
investigate the extent of the entitlements of ownership regarding a unit in a
sectional title scheme. In addition, the correlating attempt to obtain a balance
between uniquely created rights such as the developer's rights and the owner's

rights in sectional title ownership in South Africa, will be made.

In order to come to reliable and technically sound conclusions, the nature of
these rights needs to be clarified by applying existing common law principles to
practical problems, resulting from the lack of a palpable delineation of such
rights. Sectional title ownership is a legal phenomenon that impacts directly on
the rights and obligations of a great number of people in South Africa. The
importance of the systematic classification of rights pertaining to this type of
ownership is intensified by the fact that these rights also have monetary
implications. Correspondingly, these statutory rights impact directly on the
owner's entitlements of ownership as the most complete real right that a person
has to an object.3> In a quest for the delineation of entitlements of the owner of
a sectional title unit, it is, therefore, crucial to determine the legal nature of

rights that other owners in the scheme, or the developer of the scheme may

3 Refer to Pienaar Sectional Titles 18 regarding the introduction of sectional title ownership
in Belgium in 1924 and in South Africa in 1973.

» In the case of Gien v Gien 1979 2 SA 1113 (T) at 1120 the court defined ownership as
"the most comprehensive real right that a person can have in respect of a thing". Refer to
Badenhorst, Pienaar and Mostert 7he Law of Property 91.
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have. As it is not clear what the legal effect of the rights, such as the developer,

entails, conventional common law principles will be applied to shed some light.

For this reason, it is imperative to initially provide a foundation for the
distinction between real and personal rights. In this chapter the historical
evolution of the distinction between real and personal rights will be analysed.
Subsequently the Roman Dutch (common law)3¢ foundations for the distinction
between real and personal rights will be discussed, followed by a discussion of
the development of the principles in case law in South Africa over the past
hundred years. This discussion will indicate how the court's interpretation of real
versus personal rights is constantly changing and evolving. However, bearing in
mind that this is not a historical study of the development of the common law
principles surrounding real and personal rights, such development will only be

discussed briefly for the sake of completeness.

Although South African property law is based on several well defined Roman
Dutch principles, it is by no means as clear, or cast in stone, as to render
continues development and critical debate superfluous. Whilst considerable
research has been done to examine the distinction between real and personal
rights, the lack of a clear delineation still leads to uncertainty in various property
relationships. An example of such a relationship, where uncertainties in respect
of the nature of certain rights exists, is the extent of ownership of a sectional
title unit in a sectional title scheme. Sectional title schemes in its totality are
regulated statutorily by the Sectional Titles Act 95 of 1986. However, Pienaar®’
indicates that the 574 does not exhaustively define the rights and obligations of
a sectional title owner, tenant or occupier (or other right-holders).3® Neither is

the legal effect of rights of other right-holders created by the Act, such as

36 Although South Africa has a mixed legal system that contains elements of both civil law
(Roman Dutch law) and English common law, the principles of Roman law of property are
prevalent in modern South African property law, as well as traces of Germanic customary
law. This is loosely referred to as the South African "common law" related to property.
This is mostly uncodified and should not be confused with English common law. See in
this regard Badenhorst, Pienaar and Mostert 7he Law of Property 6-7.

37 Pienaar Sectional Titles 243.

38 This problem is also applicable on other right holders such as holders of mortgages or
servitudes.
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holders of mortgages or servitudes, exhaustively defined. Therefore, uncertainty
still exists regarding the legal effect as well as rights and obligations of newly

created statutory rights.

An owner of a unit in a sectional title scheme obtains ownership, as real right, of
such a unit.3® A right in a corporeal or incorporeal thing belonging to oneself is
termed as a real right. Ownership is the only real right held in respect of one's
own property.* Ownership is distinguished from other real rights to property
because of its independent existence,! whereas the latter is derived from
ownership and, therefore, need to be clearly delineated.*? If the thing, in
respect of which the right is held, belongs to another person such a right will be
termed a limited real right.*® Usually a limited real right provides the holder of
the right with certain entitlements. These entitlements are specified and will,
therefore, serve the holder of the right and consequently restrict the owner's

entitlements to his thing.*4

A right against a person, however, is called a personal right, normally requiring
some sort of performance from such person.* Depending on whether a right for
the use of the property that a third party may have towards an owner's property

is a right against the owner in her personal capacity, or a right against the thing

3 Section 2(b) of the Act.

40 The so called Jjus in re propria.

4 Van der Merwe indicates that one of the characteristics of ownership is that it is an
independent real right (selfstandige saakiike reg) that provides the most extensive
entitlements towards a thing. All other real rights are dependent upon the mother right
(moederreg) and only provides for expressly provided entitlements. Ownership is not
dependent upon any other right. Van der Merwe Sakereg 176. Refer to Pienaar 2015 PELT
1484 where he argues that this viewpoint is contrary to the "fragmented use-rights
model" proposed by Van der Walt in 1999 Koers 268 that "ownership is not necessarily
the strongest right but one of many rights to the property.

42 Mostert et a/ The Law of Property in South Africa 43.

43 Van der Walt 1992 7HRAHR 175. The initial division between ownership and limited real
rights stem from the distinction drawn by Grotius of beheering (as part of the distinction
of patrimonial rights into beheering and inschuld) into bezitrecht and eigendom. The latter
is further divided into volle and gebreckiicke eigendom. Volle eigendom signifying the
right to do with the thing as the owner pleases and gebreckiicke eigendom ownership that
lacks something when compared to volle eigendom. According to Van der Walt this
division explained by Grotius forms the basis of the modern distinction between
ownership and limited real rights.

44 Mostert et a/ The Law of Property in South Africa 44.

45 Van der Walt and Pienaar Law of Property 23.
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enforceable against any owners of the thing, these rights will be classified as
either personal rights or real rights. Grotius* explains the difference between
real and personal rights indicating that real rights have a "direct or immediate
character" and can be exercised without reference to another person. A
personal right, however, may involve a thing, but the right exists against

another person.

Van der Linden*’ described the distinction between real and personal rights in
the following way: in the case of the former a person may have the right on or
to a thing itself, whereas in the latter the right is against a person to deliver
some or other performance. Van der Linden acknowledges the complete
difference between real and personal rights and calls this difference
"hemelsbreed'.*® He indicates clearly that a real right is a person's right on a
thing to the exclusion of others. A person is closely related (verbondenyclosely
bound) to the thing. In the case of a personal right, however, you are closely
related (verbonden/ closely bound) to the person with whom you have
negotiated (gehandeld heb/dealt with) to delivery of the thing or performance
of a certain action. The emphasis that Van der Linden places on the relationship
"to/on" the thing or "towards" the person could maybe explain the initial
classical theory,*® where the distinction between real and personal rights is
based on the object of the right. However, as will be indicated later, this

distinction did not really provide the desired outcome in all circumstances.

46 As explained in Van der Walt 1992 7HRHR 176.

4 In Delport and Olivier Sakereg Vonnisbunde/ 1 quoted from Van der Linden Regtsgeleerd
Practicaal en Koopmans handboek 161 "Voorbedagtelijk zeggen wij, dat de menschen
recht hebben op of tot de zaaken: immers dit recht is van tweérleien aart, en in de
gevolgen van een hemelsbreed onderscheid.-Recht op eene zaak (jus in re) is dat recht,
waar door de zaak zelve aan mij verbonden is, zoo dat ik mijn recht op die zaak zelve
vervolge, tegen elken bezitter, wie hij ook zij. — Recht tot eene zaak (jus ad rem, vel in
personam) is dat recht, waar door niet de zaak, maar de persoon, met wien ik gehandeld
heb, aan mij verbonden is, zoo dat ik allenlijk tegen hem eene actie heb, tot levering der
beloofde zaak, of tot de uitvoering der toegezegde daad...".

8 Loosely translated to be a "vast distinction".

4 See para 2.4.2 for a discussion of the classical theory. The personalist theory will also be
addressed in para 2.4.3.
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2.2 Importance of the distinction

The rationale behind the distinction between real and personal rights should
always be kept in mind. This theoretical distinction formed the basis of the
historical Romanist division between the law of obligations and the law of
things.”® However, this distinction between real and personal rights is important

for more than just academic purposes.

According to Van der Merwe,”! it is also important for the practical implications
thereof. The distinction lies mainly in the vast differences in the legal nature of
these rights. Van der Merwe illuminates the basis of this distinction by referring
to the divisions of procedural actions that can be traced back to Roman law.>?
As the remedies were pivotal in these times,>3 the distinction between real and
personal rights was not of paramount importance. However, this distinction
gained importance initially to the Glossators>* and later on the Post-glossators>>
who initiated the distinction®® by using iuria in rem?’ and Jjuria in personam.>®
With the later development of the doctrine of rights, the classification between

the law of things and the law of obligations was accepted.

The importance of distinguishing between the rights pertaining to a corporeal
thing as either real (against the property itself) or personal (in the sense that a

performance in respect of the thing may be enforced against the owner), also

0 Van der Merwe Sakereg 58.

51 Van der Merwe Sakereg 58.

52 According to Van der Merwe these remedies were divided into actiones in rem (remedies
instituted against the thing itself irrespective of who is in possession of the thing) and
actiones in personam (remedies instituted against one or more persons, namely those
persons who are obliged to perform because of an agreement or legal fact against the
specific claimant).

3 As opposed to rights in modern times.

54 By consciously making the distinction a material one. See Van der Merwe Sakereg 59
where he states: bewustelik deurgetrek tot ‘n materiéelregtelike onderskerd.

5 They have made the distinction quite clear and elevated the importance of rights over
remedies.

56 Van der Walt indicates that the concept of real rights and its distinction was initiated by
the Post-glossators, Dutch, French and German Romanists during the sixteenth to
eighteenth centuries. However, the theoretical concepts existed, though underdeveloped,
in the time of the Glossators. Refer further to Van der Walt 1992 7HRHR 172.

37 Real rights.

58 Personal rights.
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lies in the fact that, although both are "rights in property",>® these rights differ
inter alia in terms of its vesting, application as well as its effect. As indicated
earlier®® the determination of the nature of the right will influence not only the
entitlements of the owner as to his property, but it may also have monetary
implications for the holder of the right.®! Van der Walt and Pienaar summarise it
quite simply by indicating the importance of determining the distinction between
the rights pertaining a corporeal thing, as either real or personal lies in the fact
that these rights are "acquired, exercised and protected" differently.5? Mostert
et aP3 elaborates on this by indicating that the transfer of real rights takes place
by means of registration in the case of immovable property and, in most cases,
delivery of movables,®* whereas personal rights are transferred by way of
cession. Similarly real rights are protected by proprietary remedies whilst
personal rights are protected by the availability of contractual and delictual

remedies.®>

There is no explicit statutory identification of real rights. Section 63(1) of the
DRA 47 of 1937 provides that personal rights (barring a few) may not be
registered in the Deeds Registry and section 102 of the same Act gives a
definition of a real right as "any right which becomes real upon registration".%®

Badenhorst and Coetser®” also lament the fact that the DRA does not efficiently

59 As protected by s 25 of the Constitution of the Republic of South Africa 1996.

60 Paragraph 2.1.

61 For example the developer of a sectional title scheme may alienate his right of extension
of the scheme in terms of s 25 of the Act. Similarly the owner of a unit in a sectional title
scheme may also pay more for a unit if a garage is provided as an exclusive use area to
the unit.

62 Van der Walt and Pienaar Law of Property 25.

63 Mostert et a/ The Law of Property in South Africa 47.

64 Section 63(1) of the DRA 47 of 1937. This section states that "[n]o deed or condition in a
deed, purporting to create or embodying any personal right, and no condition which does
not restrict the exercise of any right of ownership in respect of immovable property, shall
be capable of registration...".

65 The distinction between real and personal rights in the Dutch legal system is summarised
in the case of Blaauboer HR 3 maart 1905, W. 8191, WPNR 1844 (Blaauboer/Berlips) as
referred to by Struycken Numerus clausus 41

66 An exception to this may be so called onera realia as registrable personal rights that
acquire real effect upon registration. The problem with these rights is they place positive
obligations on the owner. The court will be reluctant to register rights that place
obligations on the owner or successors in title.

67 Badenhorst and Coetser 1991 De Jure 377.
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describe the concepts of real and personal rights. Boraine holds a similar
viewpoint and submits that section 63 does not contribute to distinguish
between real and personal rights and, therefore, does not provide a solution for
the distinction between real and personal rights.%8 He points out that a real right
only comes into existence by registration and that registration makes it binding
against third parties. He bases his argument by referring to the case of Murphy

v Labuschagne and The Central Coronation Syndicate®® where the court found:

Now I have always understood the general rule to be that to constitute a real
right binding upon and especially against third parties, there must be due
registration and that such a right only dates from registration.”®

2.3 The development of the distinction between real and personal

rights in South African law

2.3.1 Common (Roman Dutch) law position

The importance of this distinction has been the topic of many an academic
debate, and has acquired a "mystical nature"’! according to Van der Walt, that
is not really necessary. He observes, quite convincingly, that the main problem
with the distinction is caused by similarities between real and personal rights
involving things. He argues further, that confusion occurs with personal rights
that resemble real rights, specifically limited real rights. He correctly states that
the confusion is mainly found with limited real rights related to land and the
"creation of rights and obligations that do not fit into the established categories

of well-known limited real rights".”2

68 Boraine Registreerbaarheid 20.

69 1903 TS 292 at 400.

70 Boraine Registreerbaarheid 24.

7 Van der Walt 1992 7HRHR 179.

72 Van Wyk cautions against the effort to fit every newly created right into one of the
traditional categories of limited real rights. In an article on the judgement in Erlax
Properties (Pty) Ltd v Registrar of Deeds 1992 1 SA 879 (A) she refers to the right of
extension of a developer in a sectional title scheme that is seen as "around peg in which
neatly fits into the round personal servitudal hole. Unfortunately this right is not a round
peg but a square one". Refer to Van Wyk 1993 7HRHR 144. This case and Van Wyk's
discussion will be dealt with in more detail in the discussion of cases in para 2.5.
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Although Van der Walt refers to the existing confusion surrounding "rights and
obligations that do not fit into the established categories of real rights", the
problem is compounded mainly because South African law knows no closed
category (numerus clausus) limited real rights.”> Mostert and Verstappen’*
assuage this viewpoint by indicating that South African law recognises the
numerus clausus principle but does not adhere to it as broadly as the case in

modern civil law systems. As a result, private autonomy is acknowledged.

Although this approach is less rigid, it has the effect that new real rights can
potentially be created in wills and contracts leading to even more uncertainty,
especially when the nature of the right created in a will or a contract needs to
be determined. Similarly, Mostert et a/ contend that because of the freedom of
contract and testation, the establishment of new, peculiar real rights in respect
of (especially) immovable property remains a reality.”> The uncertainty that may
stem from the creation of new rights and obligations is acknowledged by
Badenhorst, Pienaar and Mostert when they indicate that "when the range of
potential real rights is extended it becomes essential to determine the basis on
which the real right ought to be recognised".”® This problem is obviously
exacerbated when the right that is created does not fit into any one of the

recognised categories of real rights.
According to De Waal:

. new real rights that have been added over the years include the lease of
land, mineral rights and real rights in respect of units in a sectional title
scheme.””

& Mostert et a/ The Law of Property in South Africa 45. The principle of a closed category
limited real rights will be discussed fully in para 2.3.2. As opposed to some common law
jurisdictions, the South African law, under the influence of the Germanic law do not
recognise a numerus clausus of limited real rights. Van der Merwe 1989 Sakereg 66.

74 Mostert and Verstappen 2015 https://papers.ssrn.com/sol3/papers.cfm?abstract_ id=
2572838.

& Mostert et a/ The Law of Property in South Africa 48.

76 Badenhorst, Pienaar and Mostert 7he Law of Property 49.

7 De Waal 1999 http://www.ejcl.org/33/art33-1.html at para 2. These real rights, however
do not always fit into the traditional categories of real rights. This will be referred to in
chapter 4 when for instance exclusive use areas in sectional titles are discussed.
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Bearing all these problems in mind, it seems inevitable to question why a
numerus clausus of limited real rights is not an established principle in the South
African law, especially as several closed systems is a basic principle of the civil
law of things’® and some of the other closed systems do form part of the South
African legal system. Therefore, it is necessary to investigate the inception of
the Jus commune in South Africa.

2.3.2 Ius commune
Cheadle, Davis and Haysom refer to property as follows:

At common law, the expression 'property’ embraces both the object of real
rights (corporeal and incorporeal things) and real rights themselves. Although
Roman law recognises a closed list of real rights, the Roman-Dutch law writers
recognised a potentially unlimited number of such rights, the most important
of which were ownership, servitudes, mortgage, pledge, liens, mineral rights,
water rights and, more debatably possession.”®

The numerus clausus principle that was instituted in the Dutch Code in the early
half of the nineteenth century®® included a catalogue of real rights. However, as

the Ius commune was received in South Africa in 1700 the Dutch law of that

time is acknowledged as the basis of South African common law.

As indicated by De Waal,® the South African system builds on categorised

limited real rights. This is evident from the fact that the DRA recognises certain

78 Van der Merwe Sakereg 10-11. Van der Merwe states that a basic characteristic of the law
of things is that it consists of several closed systems. 'n Basiese kenmerk van die sakereg
s adat dit verskeie geslote stelsels het. See also De Waal 1999
http://www.ejcl.org/33/art33-1.html at para 2 where he explains that the numerus
clausus principle is one of the basic principles of civil law of things. He explains that
concerning real rights, means of delivery of movable things and modes of original
acquisition of ownership specific recognised categories (numerus clausus) exist and are
accepted by the law. The South African property law, although recognising the closed
system regarding delivery of movables and original acquisition of ownership, do not
adhere to this principle regarding the categorisation of real rights. He indicates that
regarding the creation of new real rights the South African property law falls back on the
traditional categories of real rights that was applicable in Roman Law, for example
ownership, servitudes, mortgage and pledge.

7 Cheadle, Davis and Haysom Bill of Rights 12/27.

80 Mostert and Verstappen 2015 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=
2572838.

81 De Waal 1999 http://www.ejcl.org/33/art33-1.html at para 2.
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categories of real rights, and provides for publicity®2 by registering such

categories.83

However the registrability of real rights is a general provision and not only
applicable to only certain types of rights. Thus contracting parties and testators
have the autonomy to create new rights. This creates uncertainty regarding the
legal nature of the rights, because of the freedom of contract and testation, the
establishment of new, peculiar real rights in respect of (especially) their

immovable property remains a reality.8*

2.4 The development in the South African law of the distinction

between real and personal rights - a theoretical approach
2.4.1 Introduction

The absence of a closed category of limited real rights as well as the
establishment of new rights through contract and testation, emphasises the
need for a proper distinction to be drawn between real and personal rights. This
distinction causes problems when the nature of the right created in a will or a
contract needs to be determined. It may then lead to difficulty in identifying the
nature and enforceability of a term in a will or a contract as either a real right or
a personal (creditor's) right. Initially two theories were used to draw this

distinction, namely the classical and personalist theories.
2.4.2 Classical theory

The classical theory emphasises the object of the right. This theory is related to
Van der Linden's submission that in the case of a real right, a person is closely

related (verbonden/closely bound) to the thing itself and in the case of a

82 Van der Merwe Sakereg 14 indicates the function of publicity is to create a presumption
that the person in whose name the property (or right) is registered is the lawful right
holder. Refer to Badenhorst and Coetser 1991 De Jure 375-376 where they indicate that
"the significance of the registration of private law rights is the publicity function". This
registration "affords prima facie proof of the real right".

8 In terms of s 3(1) of the DRA 47 of 1937.

84 Mostert et a/ The Law of Property in South Africa 48.
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personal right a person is closely related (verbonden/ closely bound) to the
person with whom you have negotiated (gehandeld heb/dealt with) to delivery
of the thing or performance of a certain action. This argument by Van der
Linden is developed in the classical theory to determine a real right as a right of
a person to a thing with the coinciding extensive entitlements of control and
enjoyment of the thing. A personal right on the contrary only provides a claim
against another person for some kind of performance.8> Delport and Olivier®
explain that the nature of the legal relationship forms the basis of the classical

theory.8”
Criticism against this theory includes the following:

. The physical control and even some entitlements flowing from personal
rights (for instance lease agreements) are similar to those of real rights;
. The real right includes not only the right on the thing itself, but also the

right against another person to respect such a right.

Although Badenhorst, Pienaar and Mostert value the initial argument of Van der
Linden, the development of the theory is criticised.8 Van der Walt indicates that
the theory "contains a central moment of truth" as it does emphasise the direct

relationship between the person and a thing as initially indicated by Grotius.8?

85 Van der Merwe Sakereg 62-63; Badenhorst, Pienaar and Mostert 7he Law of Property 50.

86 Delport and Olivier Sakereg Vonnisbundel 5.

87 The differences between real and personal rights is discussed by Delport and Olivier
Sakereg Vonnisbundel 5 with reference to Van der Merwe. The latter argues that the
object of the rights differ: The object of a real right is a thing, whereas the object of a
personal right is a performance. The content of the rights differs: The holder of a real
right can claim possession over the thing, whereas the holder of a personal right can
claim performance from another person. The remedies of the two rights differ: In the
case of a real right the holder of the right may claim the thing with the re/ vindicatio. This
is not possible in the case of a personal right. The origin of the rights differs. A personal
right originates form an obligation while a real right originates from other legal facts, such
as delivery or prescription.

88 Badenhorst, Pienaar and Mostert 7he Law of Property 51.

89 Van der Walt 1992 7HRHR 187.
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2.4.3 Personalist theory

Another theory was also used to draw the distinction between real and personal
rights, namely the personalist theory. This theory places an emphasis on the
way the rights are enforced. Delport and Olivier indicate that the focus is on the
operation of the right.?® As the name indicates, the persons against whom the
rights are enforced remain the main focal point. Therefore, a real right is seen
as an absolute right that is enforceable against the whole world, whereas a
personal right is relative and enforceable against only a specific person.®! Van
der Walt®? explains this by referring to the absoluteness of the right being
enforceable against "any owner of the land". He indicates that the right is
directly linked to the land and not to the owner of the land. This is again
referring to Grotius's definition of a real right that exists with reference to a

thing and not a person.

According to the writings of Van der Merwe, as well as Badenhorst, Pienaar and
Mostert, this theory is also not safe from critique. They base their criticism on

the following:

e The absoluteness of the enforcement of entitlements of real rights are
disputed and deemed a fiction. Van der Merwe contends that persons who
never come into contact with the thing on which the real right exists, will
not be bound by any obligation to refrain from infringing upon someone's
real rights. This absoluteness of these rights is, furthermore contentious as
the owner's entitlement to vindicate his property is limited by the rights of
the bona fide possessor in terms of estoppel.”> Without going into too
much detail, as this is not the purpose of the research, it is arguable that
this concept of absoluteness will be under even greater scrutiny nowadays

20 Delport and Olivier Sakereg Vonnisbundel 5.

o1 Van der Merwe Sakereg 60-61; Van der Walt and Pienaar Law of Property 28.

2 Van der Walt 1992 7HRHR 187.

3 The entitlement to vindicate (/us vindicandl) provides the owner with the right to claim
the property from someone who is in unlawful possession of it. See Van der Merwe
Sakereg 173. However, this entitlement is restricted should the possessor use the defence
of estoppel to show that the owner has made a misrepresentation that someone other
than the owner had the right to alienate the property and that the possessor acted on the
misrepresentation to his detriment. The owner will then not be allowed to vindicate the
property, but he will be held to the misrepresentation that he created. Refer further to
Van der Merwe Sakereg 368.
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as the recent interpretation of the Constitution by the courts indicates that
the balancing of different interests is a core value.**

e Badenhorst, Pienaar and Mostert raise another point of critique against the
personalist theory and argue that the dual relationship of a right in terms
of the doctrine of rights® is overlooked with the application of this theory.
They claim that:

The subject-subject relationship in the instance of a real right is
erroneously compared with the subject-object relationship in the instance
of a personal right, instead of comparing enforceability of a right on the
subject-object level.

From this discussion it is clear that neither of these two theories provide for an
acceptable mechanism to distinguish between real and personal rights.
However, a more elegant approach to this distinction was made by the South
African courts when they eloquently employed the so-called "subtraction from

the dominium" test®® to draw this distinction.

2.5 The development in the South African law of the distinction

between real and personal rights - a pragmatic approach

2.5.1 Formulation of the subtraction test and its application in early case law

As a result of the criticism lodged against the theories mentioned above, the
court developed this twofold test in an effort to clarify the distinction. In £x

parte Geldenhuys, the then Orange Free State provincial division of the

o4 In Port Elizabeth Municipality v Various Occupiers 2005 1 SA 217 CC para 23 the court
indicated the following: "The judicial function ...is not to establish a hierarchical
arrangement between the different interests involved...Rather, it is to balance out and
reconcile the opposed claims in as just a manner as possible, taking account of all the
interests involved...". Therefore the entitlements of ownership should be balanced against
the rights of third parties whether the rights are real rights or personal rights. Refer to
3.3.2.1 where the "fragmented use rights model is based on a similar supposition. The
influence of the Constitution will be discussed in more detail in 4.3.2.

% The doctrine of rights provide for the following relationships. The relationship between a
person and a thing is the so called subject—object relationship and creates a real right
whereas the relationship between a person and another person is the subject-subject
relationship and creates a personal right with the performance being the object of the
right. However the real right also requires other people to respect someone's right to his
property. For a more in depth explanation refer to Kruger and Skelton (eds) et a/ Law of
Persons 12-15.

% Hereafter referred to as the subtraction test as discussed to in £x parte Geldenhuys 1926
OPD 155.
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Supreme Court of South Africa attempted to remove some of the uncertainty in

drawing this distinction. This test is twofold, namely:

i)  The right must be intended to bind successors in title, and
i) It must also amount to a subtraction from the dominium,?” indicating some

or other limitation of the owner's entitlements by the holder of the right.

The court had to decide whether rights created in a mutual will were real rights
(and could subsequently be registered as such in the Deeds Registry), or
whether rights were personal rights and could not be registered. The facts, in
short, were that an application was sought for an order instructing the Registrar
of Deeds to register a transfer of undivided co-ownership shares, where the
children were jointly bequeathed the ownership of an undivided farm in terms of
a mutual will. The will contained two conditions that created uncertainty. The
first condition provided for the division of the land into equal shares amongst
the heirs, "as soon as (our) first child reaches the age of majority".?® The
second condition provided that the distribution of the divided pieces of land
amongst the children should take place by means of a "drawing of lots" and that
the heir who obtains the portion of land that included the homestead of the
original farm, should pay a certain sum of money, that is £200 to the remaining

legatees.

The Registrar of Deeds refused to register these conditions as real rights and
argued that the conditions created only personal rights and not real rights. He
maintained regarding the first condition, that the rights created were personal
and not real and, therefore, not registrable.?® He asserted that the condition

was not akin to a right of pre-emption, because in this instance the co-owners

7 Some writers call this the "two-pronged approach". Mostert et a/ The Law of Property in
South Africa 50. Other writers see only the second part of the test as the so-called
"subtraction from the dominium" test. See De Waal 1999 http://www.ejcl.org/33/art33-
1.html_para 2. In this thesis reference to the subtraction test will refer to both
requirements of the test.

%8 At 155 in Ex parte Geldenhuys 1926 OPD.

i The Registrar of Deeds ironically used the case of Hollins for authority for this argument.
The exact case was used by the court in its judgement to find just the opposite! This is
but one example of the court using the same requirements to achieve different results.
The latter is some of the criticism lodged against the test. Refer later in para 2.5.5.
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could transfer their share free from the permission of others, which was not the
case with a right of pre-emption. This argument led him to insist that the
condition did not fit the requirements of a right of pre-emptioni® and is,
therefore, not a real right. Therefore, according to the Registrar, the pre-
emptive right was a restriction on alienation and as the condition under
discussion did not infer such a restriction, it was not a real right. He contended
further, that even if the conditions were registered, they would only bind
legatees and not successors in title.101 Although he accepted that transfer of co-
ownership to the children should take place, he declined to do so under the
conditions of the will regarding the eventual subdivision, as these were deemed
personal in nature. Upon request the Master also filed a report and lodged a
protest against the Registrar's refusal, based mainly on the fact that the

interests of minor's!%2 were prejudiced by such a refusal.

The court followed a very interesting approach by referring to Hollins v Registrar
of Deeds.*%3 This decision was one of the first where the court also referred to
the subtraction test.1%* The case dealt with the terms of a notarial contract. In
terms of this contract the parties agreed that, should the owner's farm be
proclaimed and mynpacht granted in terms of the old Gold Law, half of the
mynpacht share and the ownership on which such half will be situated, would
be transferred to Hollins as he bought a half-share of the mynpacht. Upon
refusal of the Registrar of Deeds to register this condition, Hollins approached
the court for an order to compel registration. Although the applicant argued that
the intention of the contracting parties was to create a real right, the court

decided that this condition only conferred personal rights.

The court clarified it as follows:

100 He indicated that the reason why a right of pre-emption was considered a real right was
because it required the assent of other parties.

101 Refer to Ex parte Geldenhuys 1926 OPD 155 162.

102 Mainly the payment of the sum of money.

103 1904 TS 603 as referred to in Ex parte Geldenhuys 1926 OPD 155 at 162 (hereafter the
Hollins case).

104 Lewis 1987 SALJ603.
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The document confers upon Hollins merely a personal right, a jus in personam
contingent upon the farm being proclaimed under the Gold Law. If no
proclamation should take place Hollins will have paid 6000 pounds for nothing.
Even if the farm be proclaimed he will merely be able to sue the owner to
carry out his bargain. In no sense can it be considered that a portion of the
dominium'® has been sold to Hollins [the grantee]; a personal right has been
given to him, contingent upon the happening of an event which may never
happen...10

Here the court referred to a portion of the dominium that should have been sold

in order for the right to be considered real.

The court confirmed further in Hollins that "...only real rights can be registered

against the title deed of the land" and then found that those rights were,

. i.e., such rights as constitute a burden upon the servient land, and is a
deduction form the dominium.%”

This remark by Innes J in Hollins was used by the court in Ex parte Geldenhuys
to determine registrability of rights. The court used an analysis of a usufruct and
came to the conclusion that it may be registered as "it is a burden upon the
land none the less and it 'may be enforced against any and every possessor of
the land' ".198 The court discussed personal servitudes in the form of usufruct in
detail and came to the conclusion that the prohibition of registering personal
rights do not refer to "rights created in favour of a person, for such rights may

be real rights in land".1%° The court found further that:

The reference is to rights, which are merely binding on the present owner of
the land and do not bind the land, and do not bind the successors in title of
the present owner.%0

The court used these remarks to formulate the "subtraction from the

dominium", test for the first time.

105 Own emphasis.

106 Lewis 1987 SALJ at 605 refer in the para dealing with the future developments of the test
where the contingency principle is discussed. Refer to Lewis 1987 SALJ 603.

107 As referred to in Ex parte Geldenhuys 1926 OPD 155 at 162.

108 Refer to Ex parte Geldenhuys 1926 OPD 155 at 163. Here the court relies on Maasdorp's
Institutes of Cape Law 2 Ch 16 para 5.

19 Ex parte Geldenhuys 1926 OPD 155 at 164,

"0 Ex parte Geldenhuys 1926 OPD 155 at 164,
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It was formulated in the following manner:

One has to look not so much to the right, but to the correlative obligation. If
that obligation is a burden upon the land, a subtraction from the dominium,
the corresponding right is real and registrable; if it is not such an obligation,
but merely an obligation binding on some person or other, the corresponding
right is a personal right, or right in personam, and it cannot as a rule be
registered.!!!

The court applied the subtraction test on the specific facts at hand by
determining that the condition regarding the time and manner of subdivision
restricts co-owners freedom to decide this. The court found that the common
law position was that co-owners of undivided shares had the right to claim the
division at any time. Therefore, this condition that indicated that the division of
the property should take place when the eldest child has reached the age of
majority, as well as the condition of how the sub-division should take place (by
the drawing of lots), placed a restriction on the common law entitlements of a
co-owner. The court initially contemplated the validity of the condition and upon
finding it to be valid, deduced that the limitation placed on the entitlements of

the co-owners:

(s)o directly affect and adhere to ownership of undivided shares, that they
must almost necessarily be regarded as forming a real burden or encumbrance
on that ownership.*2

The court did not focus specifically on the intention of the parties as the first
part or requirement of the test, but rather on the entitlements of ownership (or
in this case co-ownership) that are diminished. In deciding on the second
condition, namely the payment of money, the court found this condition to be a
ius in personam. The court came to this conclusion by finding interestingly
enough that the right that was created did not fit into the recognised categories

of rights, namely that of a "duly constituted hypothec".!13 Additionally the

" Ex parte Geldenhuys 1926 OPD 155 at 164,

"2 Ex parte Geldenhuys 1926 OPD 155 at 165.

113 Although the court considered the creation of new real rights and developed a test for
determining such, the rights created were still measured against the traditional categories
of real rights. This was also done in Hollins and Lorentz (refer later) where the court
looked at whether servitudes were created. So it seems as if the court was still lead by
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obligation created by this condition was also found to be uncertain (as to who
will draw which lot) and conditional. However, the court found that by not
registering the second condition, it would result in an "incorrect representation,
and an imperfect picture of the testamentary direction".!* Here the court
acknowledged the intention of the testating parties and allowed for the
registration of the second condition. Therefore, the test was applied to
investigate the nature and effect of the obligation with the intention of the
parties seen as merely a clue to determine the nature of the right that is
created. In the case of a real right the obligation that was created placed a
"burden upon land" and the owner as well as subsequent owners was bound in
their capacity as owners of the land. In case of a personal right the obligation
placed a "burden upon a person" in his personal capacity and successors in title
were not bound.

2.5.2 Further development of the subtraction test in case law regarding the

payment of a sum of money

This test has been applied and developed in South Africa case law over nearly a
century.!1> One of the decisions that contributed to the development of the test
was Lorentz v Melle.l® In this case, unlike Ex parte Geldenhuys , conditions
were created in a contract and registered!!’ in the deeds registry by way of a

notarial deed. The parties agreed in the contract on the following conditions:

. To sub-divide a piece of land into three parts of which the two owners each

become owner of one part and remain co-owners of the third part; and

the traditional Roman Law categories of limited real rights. Refer De Waal 1999
http://www.ejcl.org/33/art33-1.html at para 1. This will be discussed in detail in paras
2.5.6 and 2.5.7 on the criticism against the test and possible future development of the
test.

"4 Ex parte Geldenhuys 1926 OPD 155 at 165.

15 Refer to Registrar of Deeds (Tvl) v The Ferreira Deep Ltd 1930 AD 169 and Odendaalsrus
Gold, General v Investments and Extensions Ltd v Registrar of Deeds 1953 1 SA 600 (O).

116 1978 3 SA 1044 (T).

17 Although "incorrectly" refer 1055; neither could the fact that it was registered by mistake.
See De Waal 1999 http://www.ejcl.org/33/art33-1.html at para 3.
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. In the event of one of the parties commencing township development on
his part of the original piece of land, the other would acquire a claim for

half of the net profits of such a development.

The appellant argued that these conditions created in the agreement constituted
a praedial servitude and would, therefore, be binding on successors in title. The
court debated whether the right to the profit constituted a praedial servitude
and came to the conclusion that it was not a praedial servitude as the use made
of (burden placed on) the servient tenement did not have a permanent
attribute!!® to it. The court arrived at this conclusion "irrespective of what the
intention of the parties as expressed in the deed was" and effectively
disregarded the intention of the parties.'® The court further indicated that if the
contractual right was incapable of constituting a servitude, the intention of the
parties could make a difference.!? However, the court found that although the
obligation to pay money diminished the owner's dominium, it did not restrict his
physical use of land.'?! Should this be the case, obligations to pay money would
never be deemed real rights.!??2 Although the court acknowledged that the

payment to another of some of the profit gained:

At the alienation of one's land do amount to a subtraction from the dominium,
the corresponding right cannot necessarily be clarified as real.?3

De Waal argues that the court applied the test by determining whether the
effect of the other person's right will curtail the enjoyment of the owner's land
in the physical sense. In a case discussion Van der Walt criticises this decision
and argues that this application by the court effectively "makes nonsense" of

the subtraction test and is not convincing.1?* This decision was not followed in

118 Tt did not fit the requirement of a causa perpetua.

18 Lorentz v Melle 1978 3 SA 1044 (T) at 1055.

120 Neither could the fact that it was registered by mistake. See De Waal 1999
http://www.ejcl. org/33/art33-1.html para 3.

121 "His rights are curtailed but not in relation to the enjoyment of land in the physical
sense." Lorentz v Melle 1978 3 SA 1044 (T) at 1052D-E.

12 Barclays Western Bank Ltd v Comfy Hotels Ltd 1980 4 SA 174 (EC).

123 See De Waal 1999 http://www.ejcl.org/33/art33-1.html at para 3.2.

124 Van der Walt Law of property 26.
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Pearly Beach Trust v Registrar of Deeds,'*> where the court returned to the
traditional application of the subtraction test. However, the opposite point of
view was held by De Waal!?® who applauds the decision in Lorentz and contends
that the Pearly Beach decision was incorrect. This will be discussed in more

detail later on.1%/

From the discussion so far, it is clear that although the subtraction test strives
toward providing certainty regarding the legal nature of new rights that are
created, the application of the test itself on different scenario's do not lead to
clear cut solutions.!?® This is by far not the end of the journey of the
development of the subtraction test through case law. The next case that had
quite a dramatic influence on the development of the subtraction test is Pearly
Beach. In this case the court returned to the traditional application of the
subtraction test and found that a condition to pay a sum of money restricts the
owner's right to dispose of property and enjoy the full fruits of his property
derived from the property itself. The applicant sought an order against the
Registrar of Deeds for the registration of a condition created in a contract of
sale that provides that a third party will be entitled to receive from the

transferee and his successors in title one third of the net profit should:

. An option or any prospecting right be granted or;

. Expropriation or transfer to any organ of authority takes place.

Although it was common cause that the condition did create a real right also
binding successors in title, the Registrar of Deeds refused to register the
condition. The Registrar's objection, according to Van der Walt,?° was based on
the assumption that the condition would only be a subtraction form the
dominium if it placed an obligation on the owner to effect the sale or
expropriation of the property resulting in the payment to the third party and

thereby limiting the owner's entitlement of alienation. The court found,

1251990 4 SA 614 (C) (hereafter the Pearly Beach case).

126 1999 ECJL http://www.ejcl.org/33/art33-1.html at para 3.3.

127 Refer to 2.5.4.

128 The criticism that the test evoked will be discussed in detail in 2.5.4.
129 Van der Walt 1992 7THRHR 171.
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however, that the obligation was intended to bind successors in title!3° and also
limited the owner's right to obtain the "full fruits of the disposition" and is,
therefore, a restriction on ownership.13! Although the court negated the
additional requirement of a restriction on the physical use of land, this case also
did not escape criticism.13? Van der Walt criticises the obligation to pay money
although he indicates that the condition is a direct product of land, as it reduces
the owner's benefit of use and enjoyment. However, he applauds the fact that
the intention of the parties to the contract is taken into account!33 and
emphasises the importance of not negating the intentions of the parties creating
the right. Van der Merwe, on the other hand, warns that too many restrictions

placed on the land may place a restriction on commerce.!34

As interesting as the three previous cases may be, it focussed mainly on the
registrability of conditions to pay money. The focus of this study remains on the
broader principles applicable in the distinction of real and personal rights,
especially with reference to ownership in sectional title schemes. For this reason
Van der Walt's analysis of the legal position after Pearly Beach is important,
especially when he refers to the principle that a real right is characterised by the
immediate bond between the legal subject and the thing.13> This implies that
the right must be objectively capable of being registered. Van der Walt comes to
the conclusion that:
The test is whether the obligation can be regarded as a burden upon the land

itself, in the sense that it limits the ownership of the land directly, and not only
the present owner in his personal capacity.!3¢

130 Pearly Beach Trust v Registrar of Deeds 1990 4 SA 614 (C) at 618E.

131 Pearly Beach Trust v Registrar of Deeds 1990 4 SA 614 (C) at 617I.

132 Sonnekus 1991 7SAR 173-180, De Waal 1999 http://www.ejcl.org/33/art33-1.html;
Badenhorst and Coetser 1991 De Jure 375-389.

133 Van der Walt 1992 THRHR 202.

134 Van der Merwe Sakereg 83.

135 Van der Walt 1992 7THRHR 194.

136 Van der Walt 1992 THRHR 203.
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2.5.3 Most recent development of the subtraction test in case law

In a case that is extremely relevant to the current study, Erlax Properties (Pty)
Ltd v Registrar of Deeds,'3’ the court had to decide on the developer's right to
phased development in a sectional title scheme. However, this case will only be
discussed briefly in so far as the subtraction test is applicable. It will be
discussed in greater detail regarding the right of the developer in Chapter 5.138
The facts of the case were briefly that a developer of a sectional title scheme,
Erlax Properties (Pty) Ltd,!3® wanted to alienate the final unit still in its
possession in a sectional title scheme, together with the right to phased
development. This right provided the holder with the right to develop a further
fourteen units in the scheme. After the initial completion of the first phase, the
scheme was duly registered in the sectional title register and a certificate of
registered title for each unit was provided to the developer. The title deeds of all
the completed units were endorsed with the condition that allowed Erlax to
develop the second phase. Erlax initially planned to do the development of the
second phase, but later decided to dispose of its ownership of the last unit as
well as the rights as developer to extend the scheme. To effect the sale and
transfer of the right to extension, registration thereof was needed in the Deeds
Registry. Erlax needed a certificate of real right in terms of section 64(1) of the
DRA.1%0 The registrar required a court order for such an action whereupon Erlax
approached the court for a declaratory order. In the court a guo it was denied.
Upon appeal the court found that the first question to be answered was whether
this right to phased development was a real right or a personal right.
Interestingly enough, the court applied the principle of Grotius, which was

discussed earlier, when indicating that:

1371992 1 SA 879 (A) (hereafter the Erlax case).
138 This will be referred to again in 5.3.2.1.

133 Hereafter Erlax.

140 Act 47 of 1937.
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A real right consists basically of a legal relationship between a legal subject
(holder) and a legal object or thing (res) which bestows on the holder a direct
power and absolute control over the thing.1#!

The court proceeded to quote the two-fold subtraction test and upon application
found that the intention in the conditions was clearly to bind successors in title.
Secondly, the court found the right to phased development resulted in a
diminution of the ownership of each of the initial eight units in regard to their
share in the common property. The court, therefore, found that the conditions
constituted a burden on the common ownership of the initial eight units and,
therefore, real and registrable.'*2 The ensuing part of the judgement dealt with
the nature of the real right that was created. This will be discussed in a later
chapter.!® It is, however, clear that the court did not hesitate to apply the
subtraction test in its two-fold nature in a case of a hereto unknown limited real
right and determined the nature of the right based on the condition that created
it. The ruling of this right as a real right has been accepted by many academic
authors.!* According to Van Wyk the right diminishes the ownership of the
owners of units in three ways, namely they may not withhold written consent
from the developer to continue with the development, they must abide by the
fact that their participation quotas will be affected and they must allow the

building to proceed according to the sketch plan.1%

The registrability of rights were again illuminated in Cape Explosive Works Ltd v
Denel (Pty) Ltd*® where a deed of sale was entered into by Armaments
Development and Production Corporation of South Africa (Ltd)!% and Cape
Explosive Works (Ltd)!*® in which two pieces of land were sold to Armscor by

Capex under the following conditions:

4 Erlax Properties (Pty) Ltd v Registrar of Deeds 1992 1 SA 879 (A) at 884I.
192 Friax Properties (Pty) Ltd v Registrar of Deeds 1992 1 SA 879 (A) at 885C-F.
143 Refer to 5.3.2.1.

144 Van Wyk 1993 7HRHR 139.

145 Van Wyk 1993 7HRHR 140.

146 2001 3 SA 569 (SCA) (hereafter Denel).

147 Hereafter Armscor.

148 Hereafter Capex.
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. The buyer would only use the property for the development and

manufacture of armaments,!4°

. The seller would have a "first right of repurchase" should the buyer not
use the property as in the prescribed manner. This right included the right
of purchase of all improvements on the property at a price agreed upon by

the parties.>?

The contract further provided the arrangements of how and when Armscor
would have to inform Capex should he no longer wish to use the property in the
prescribed manner as well as arrangements regarding the determination of the

purchase price.

In this case the court had to decide whether the conditions in a deed of sale
created real or personal rights. However, the problem was further complicated
by the fact that condition one was erroneously omitted from subsequent title
deeds on a large piece of the property and only registered to the title deed of a
small portion of the original land. Condition two was totally omitted from
subsequent title deeds. This brought about a dispute between Capex and Denel
(the current owner) as to whether the conditions were still applicable. Whilst
Denel brought an application for an order, declaring that the property is not
subject to the conditions, Capex brought an application for an order directing
the Registrar of Deeds to rectify the title deeds to include the omitted conditions

as well as orders declaring that Denel should comply with the conditions.

The court @ guo found that although the omission of said conditions on
subsequent title deeds were errors by the Registrar of Deeds and the
conveyancer, the clause regarding the repurchase of the property was "void for

vagueness"!>! and "did not curtail Armscor's right of enjoyment of the property

149 Refer to Dene/ at 573E where the court quotes the condition. It reads as follows: "...
Condition 1: The property hereby sold shall be used by the transferee only for the
development and manufacture of armaments...".

150 Refer to Dene/ at 5731 Condition 2: In the event of the property no longer required for
the use set out ...above, the transferor herein shall have the first right to repurchase the
property.

151 Refer to Denel at 5751.
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in the physical sense".?>2 In this sense the court @ guo followed the application

of the subtraction test as formulated in Ex parte Geldenhuys.

The court a guo also found the following regarding the restriction on Armscor's

entitlements of use:

It restricted the exercise of Armscor's right of ownership in respect of the
properties but the parties did not intend the restriction to be binding on
Armscor's successors in title...

From the above-mentioned it is clear that the court changed the order of the
application of the subtraction test and "preferred to first apply the second
criterion".1>3 Although the court found that this condition did restrict the owner's
right of use of the land, it found when interpreting the deed as a whole, that the
intention was to bind parties only /inter partes and was so convinced about the
nature of the right being personal, it indicated that even if the parties intended
it to be a real right, their intention could not elevate what was a personal right
into a real right.?>* The court a guo, therefore, dismissed the counter-application
and granted an order declaring Denel's ownership to be free from any

encumbering conditions.

Upon appeal, however, the court referred to Commissioner of Customs and
Excise v Randles, Brothers and Hudson'>> where it was established that transfer

of ownership of movable property will take place:

When delivery of possession is given accompanied by the intention on the part
of the transferor to transfer ownership and on the part of the transferee to
accept it.

The court came to the conclusion:

There is no reason why the same principle should not apply to the transfer of
ownership of immovable property.!>®

152 Refer to Denel at 576A.

153 De Waal 1999 http://www.ejcl.org/33/art33-1.html at para 3.4.
154 De Waal 1999 http://www.ejcl.org/33/art33-1.html at para 3.4.
155 1941 AD 369 at 398; refer also to Dene/at 577C-D.

1% Denelat 577G.
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The confirmation that the presence and content of the real agreement (that is in
South African law, essential for the transfer of ownership in terms of the
abstract system) in the case of immovable property is also of paramount
importance. Investigating the real agreement may lead to an answer on the

intention of the parties who created the right.
The court also clarified the so-called subtraction test as follows:

To determine whether a particular right or condition in respect of land is real,
two requirements must be satisfied:

1) The intention of the person who creates the right must be to bind not only
the present owner, but also successors in title; and

2) The nature of the right or condition must be such that the registration of it
results in a "subtraction form the dominium" of the land against which it is
registered.!®’

When applying these requirements to the facts at hand the court came to the
conclusion that the first condition did not purport to be an option contract and,

therefore, a personal right. The court found that:

Condition one contained a use restriction and condition two provided that in
the event of the property no longer being required for the restricted use it
would be useless to the owner thereof unless Capex repurchased it or the use
restriction could be terminated. Condition two was intended to provide
Armscor and its successors in title with a mechanism for such termination.!>8

The court further found that the conditions were "a composite whole" and could
not be separated from each other and the rights were also "specifically stated to

be binding on the transferee ...and its successors in title".1>?

When dealing with the erroneous omission of the conditions, the court simply
confirmed the negative system of registration of transfer applicable in South
Africa, indicating that the Deeds Registry does not "necessarily reflect the true
state of affairs".1%0 In this case the court placed a high stake on the intentions

of the parties who create the right and confirmed that the intention of the

157 Denel at 578D. The court referred to Erfax.
158 Denelat 578]-579A.

19 Denel at 579B-C.

160 Penelat 579E.
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parties who created an agreement needs to be established. This will indicate
whether a limited real right has been created with the subsequent intention to
bind successors in title, as opposed to merely a creditor's right with its object

the performance between the parties.

The most recent judgement in the debate about the distinction between real
and personal rights is Cowin. Although the principles set out in Dene/ were
confirmed here, this case is mentioned as an example of the need for a more
flexible approach to the creation of real rights. Modern fragmented ownership
leads to the development of new and hereto, unknown rights that need to be
defined and determined. This, heard in the South Gauteng High Court dealt with
membership of a homeowners' association. The court was approached for /nter
alia, a declaratory order that a certain title condition is not applicable on
successors in title, but only inter partes between the current owner and the
homeowners' association. In this case a condition was registered against the
title deed which was binding on the owners of a certain unit in a complex, as

well as their successors in title. The condition determined that:

Every owner...shall automatically become and shall remain a member of the
homeowners' association and be subject to its constitution until he ceases to
be ...owner.16!

The condition further prescribes that a unit may not be transferred to a new
owner if such an owner has not bound himself to become a member of the
association. In its judgement, the court defined the legal question regarding this
condition to be whether the condition is only enforceable against the current
owner or would it bind successors in title as well? Thus, does the condition
create a real right or merely a personal right?162 The court confirmed the legal
position to be that a real right is registrable and enforceable against successors

in title whereas a personal right is only enforced against a specific person.163

161 Cowin at para 3.

162 Pearly Beach Trust v Registrar of Deeds 1990 4 SA 614 (C) at paragraph 8.1 of Cowin v
Kayalami Estate Homeowners Association (499/2013) [2014] ZASCA 221 (12 December
2014).

163 Cowin at para 9.

37



The court also confirmed the requirements to establish the nature of the right
as either real or personal as set out in Denel. The court the applied the first

requirement and found that the intention of the creator of the right:

... could not have been any other but to create a real right that could prevail
against the whole world.1%

The court based this finding on the reasoning that if the intention was:

... hot to create such a right then a simple contract between the parties would
have sufficed.

In its application of the second requirement of the subtraction test the court
found it:

. indubitable that the result of the registration restricts the owner from
dealing with the land in the manner in which any other owner with full
dominium would.!6>

The court used the case of Pearly Beach as authority and specifically where the

court in that case found that:

If an owner is incapable of passing ownership free of encumbrance then the
ownership is indeed restricted.

It, therefore, came to the conclusion that a condition that prohibits the owner to
pass ownership to the next person unless there is compliance with such a
condition, is a subtraction from the dominium, as the owner cannot deal with its
property freely.16 Such a refusal to accept the condition will have the effect that
the new owner will not be able to acquire ownership. The court also found that
"this condition will always remain on the land".!®” This case is an interesting
indication of the burden placed on the courts to classify newly created limited

real rights that is an inevitable result of economic development.

164 Cowin at para 11.
165 Cowin at para 12.
166 Cowin at para 13.
167 Cowin at para 16.
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Upon appeal, the judgement in Cowin was handed down on the same day as
the judgement upon appeal of Willow Waters due to the similarities in the legal
questions and facts of the cases. The full judgement in Willow Waters was made
applicable in Cowin.'%® In Willow Waters, the court @ guo came to the opposite
decision as in Cowin and granted an order that the registered embargo was a
personal right and not a limited real right.1%® Upon appeal, the court had to
decide whether the clause that has been registered as a condition of title, is a
real right or a personal right. As a personal right may not be registered, if the
court decided a personal right was created, it would have been an erroneous
registration of the right.1’? The court used the two pronged approach as set out
in the Denel case.'’! In order to determine the intention of the parties to the
title deed the court found that it:

Must be gleaned from the terms of the instrument ie (sic) the words in their
ordinary sense, construed in the light of the relevant and admissible context,
including the circumstances in which the instrument came into being. The
interest the condition is meant to protect or, in other words, the object of the
restriction, would be of particular relevance.'”?

The underlying purpose of the condition was to create a general security for
payment of debt.!”®> The court looked at the general wording used in the
condition and found that "generic, unqualified terms such as 'owner' and 'any
person™ "include every owner or holder of a real right in the property from time
to time". The court consequently found that "(T)he first aspect for a real right
is, therefore, satisfied".1”* Freedman indicates that a distinction should be drawn
between the personal right, which is the claim for outstanding levies and forms
a concurrent claim in the insolvent estate and the right to prevent the transfer
of the property by withholding the clearance certificate and is a limited real

right.1”> This embargo is found to be similar to embargos contained in section

168 Willow Waters at para 9.

169 Freedman "Application of the numerus clausus principle" 6.
170 Tuba 2016 THRHR 341.

71 Willow Waters at para 16.

172 Willow Waters at para 16.

173 Willow Waters at para 20.

174 Willow Waters at para 20.

175 Freedman "Application of the numerus clausus principle" 8.
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118 of the Local Government: Municipal Systems Acf’® and section
15B(3)(a)(i)(aa) of the S7A. The court found that these statutory embargos:

... are aimed at achieving an important social goal, namely to create a security
right ...in order to recover the costs of the basic services they have provided
and ...ensure that (they)...remain financially viable.'””

The court held that this embargo, although not statutorily provided for in the
case of homeowners' associations, had the exact same goal and is an effective

tool to collect levies.178

The court then went on to investigate the second part of the subtraction test

and confirmed by referring to case law that:

Ownership comprises a bundle of rights or competencies which include the
right to use or exclude others from using the property or to give rights in
respect thereof.17®

One of these entitlements or competencies include the "right to freely dispose of
the property, the /us disponend/'. The court found that the embargo registered

against the property's title deed "caves out or takes away from the owner's

dominium by restricting its /us disponend/'. Therefore, this embargo:

... Subtracts from the dominium of the land ...It satisfies the second aspect and
is, therefore, a real right.18

The court further found that:

The right diminishes ownership in the property by entitling the association to
withhold a clearance certificate thus preventing the transfer of the property
until the ... outstanding debt has been paid.!#!

In his discussion of the case, Tuba criticises the fact that the court took into

account that the condition has already been registered by the Registrar of

176 32 of 2000.

177 Freedman "Application of the numerus clausus principle" 9 and paras 24-25 of the Willow
Waters case.

178 Freedman "Application of the numerus clausus principle" 9.

179 Willow Waters at para 22.

180 Willow Waters at para 22.

181 Willow Waters at para 23.
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Deeds. He argues that this position will open the door for the erroneous
assumption that personal rights that were mistakenly registered, may become
real upon registration.’® Tuba argues correctly that the nature of the right
should be determined irrespective of whether it has been registered or not, as
the function of the registrar is not "judiciary". He, furthermore, argues that this
decision negates the previously cautious approach adopted by the court. He
states that although the court practiced an "open system", with regard to the
categories of real rights, it was reluctant to extend the "existing range of real
rights beyond the specific categories of real rights recognised under Roman
Dutch law". This application by the court, according to Tuba, implies the
creation of a new set of real rights in the form of home owners' associations'
conditions. He argues that these are not statutorily provided for and, therefore,
the court should not take over the power of the legislature.i83 Although he
agrees with the decision that a real right was created by the embargo, he

submits that the court must be willing to test the registrability of every right.184

Freedman correctly agrees to some extent that this was a broader application of

the subtraction test. He argues that this judgement

... confirms that the freedom to develop limited real rights encompasses the
freedom to develop real security rights.18

He argues that in the past this freedom to create limited real right was
restricted largely to servitudes and rights, similar to servitudes.'® He also
argues that this judgement confirms that the restricted version, as applied in
Lorentz, is not supported. Therefore, the restriction should not necessarily limit
the physical use of the property.18” This is seen as evidence that in future, the
court may decide to confirm the application of the subtraction case as decided

in Pearly Beach, as it is "necessary for the economic development of the

182 Tuba 2016 THRHR 346.
183 Tuba 2016 7THRHR 348.
184 Tuba 2016 7HRHR 351.
185 Freedman "Application of the numerus clausus principle" 10.
186 Freedman "Application of the numerus clausus principle" 10.
187 Freedman "Application of the numerus clausus principle" 10.
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country, although the problem regarding the payment of money has not been
addressed in this case. Freedman concludes that the decision of the court was
based on policy grounds to promote financial viability of homeowners'
associations by facilitating the collection of outstanding levies.!® Freedman
argues, however, that these policy considerations should not be a convincing
enough reason for "such a broad approach to the development of new limited
real rights." He argues that there are sufficient arguments in favour of the

numerus clausus principle, namely:

. The numerus clausus principle protects land from being overburdened by
limited real rights.

. The numerus clausus principle promotes legal certainty and reduces the
cost of third parties needing to determine what burdens rest on the land.

. It prevents the "contractualisation of property law". One of the
characteristics of property law is that rights are mainly stable and non-
negotiable as opposed to personal rights which are "dynamic and highly
negotiable". He cautions that this broad approach will blur the distinction
between property law and contract law. Therefore, he argues that the
policy considerations should take arguments for and against the numerus

clausus principle into account.18?

Sonnekus!?® also correctly criticises the application of the subtraction test in
such a haphazard fashion in Willow Waters. He argues that the traditional
property law principles should be upheld and refer to the distinction between
real and personal rights by Van der Merwe.!®! He argues that it is impossible in

South African property law for parties to change a creditor's right to a limited

188 Freedman "Application of the numerus clausus principle" 10-11.

189 Freedman "Application of the numerus clausus principle" 11-12.

10 Sonnekus 2015 7SAR 405 where Sonnekus argues that "Regsekerheid volg nie uit 'n
kasuistiese aanmekaarflans van noodspronge om 'n bepaalde praktyksfenomeen die hoof
te probeer bied nie, maar eerder uit 'n beheersde omgang met gevestigde regsbeginsels
wat reeds die toets van die tyd deurstaan het." Loosely translated it means: Legal
certainty will not be the result of a casuistic fudging together of desperate leaps to
address a certain practical phenomenon, but rather by a controlled application of
established legal principles that have withstood the test of time.

11 Refer to footnote 87 in 2.4.2 where Delport and Olivier also refer to Van der Merwe's
distinction. Sonnekus 2015 7S54R 407-408.
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real right by way of agreement. His argument is similar to Tuba that this
application would then render legislation superfluous if the court can adjudicate
that parties may create limited real rights by means of consensus in an
agreement.'2 He argues that the intention of the parties should not change the
objective law and the renaming of a creditor's right to a limited real right is not
correct. He substantiates his argument by indicating that this application of the
intention principle in Willow Waters, creates the erroneous idea that all
limitations on ownership are limited real rights.1?3 This can obviously not be the
case as ownership may be limited by other rights such as creditor's rights and
statutory provisions as well. Sonnekus maintains that Cowin in the court a quo
also followed this incorrect argument.!®* Sonnekus correctly argues that the
parties in Willow Waters chose to operate the property without the statutory
protection provided by the S7A4 and cannot try to receive the protection of

limited real rights by concluding a contract to such an extent.1%
2.5.4 Evaluation of the two-fold subtraction test

From the abovementioned case discussions it is clear that the application of the
two fold subtraction test has been firmly entrenched in the South African law for
more than a century. Although a lot of criticism can be lodged against the
application of the test by the courts and the reliability of the test is constantly
questioned, the reality remains that the test is currently the only mechanism
used by the courts to distinguish between real and personal rights. Badenhorst
and Coetser state this more strongly when they indicate that "the test is at
present part and parcel of the South African law".1°¢ Boraine argues that the
right registered must encroach on the exercise of ownership.?” He also states
that there should not be any uncertainty regarding the intention of the parties

and the part of the property over which the right is granted must be clearly

192 Sonnekus 2015 754R 409.

193 Sonnekus 2015 754R 425.

194 Sonnekus 2015 754R 426.

195 Sonnekus 2015 754R 427.

1% Badenhorst and Coetser 1991 De Jure 380.
197 Boraine Registreerbaarheid 25.
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delineated. He bases his argument on the principle of certainty and indicates

that the nature of the property must be clear.1%®

In the discussion of the development of the subtraction test in case law, it
became clear that the court placed an increasing weight on the intention of the
parties who created the right or condition. The court made quite an effort to
establish whether the right that is created intended to bind a person in his
personal capacity or whether it was the intention to bind successors in title. In
Denel, the Supreme Court of Appeal confirmed the principle that the intention of
the parties who created an agreement needs to be established. This will indicate
whether a limited real right has been created with the subsequent intention to
bind successors in title, as opposed to merely a creditor's right with its object
the performance between the parties. Furthermore, the presence and content of
the real agreement also highlights the importance of determining the intention

of the parties as determined from the contract or will.

Unfortunately, the content and the meaning of this element of the test - the
intention to bind successors in title!®® continues to be vague although endowed
with ever-increasing importance. The second part of the test has received the
brunt of the attention with the first part mostly being referred to in passing.2%
This lacuna leaves open the possibility that a proper investigation of the
intention of the parties could solve uncertainties that still exist in some cases.
The intention is supposedly subjective in nature,?°! although De Waal
acknowledges the importance of interpreting the will or contract in question to
determine the intention of the party or parties who created the right, but claims
that an objective criterion can be found in the application of the second part of
the test. Nevertheless, he acknowledges that the practical application of the

second part of the subtraction test is not so easy. Badenhorst, Pienaar and

198 Boraine Registreerbaarheid 27.

199 Mostert et al The Law of Property in South Africa 248.

200 See De Waal 1999 http://www.ejcl.org/33/art33-1.html at para 2 where he states that the
first requirement (as he refers to the first part of the test) "does not generally speaking,
present any difficulties".

201 De Waal 1999 http://www.ejcl.org/33/art33-1.html at para 2.
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Mostert?9? refer to this as the intention test. According to them, the court has to
determine what the intention of the parties was in the preceding contract or the

intention of the testator in a will.

This begs the question whether an investigation on how the intention with
which the creator of the right operates, differs depending on the legal document
involved when creating the condition. Finally, the consequence(s), if any, of
such a distinction in the application of the subtraction test should be

investigated.

However, this test does not clarify all possible scenarios. The evolution of the
test through ensuing cases has brought about some clarity on contentious
issues.2%3 The application of the subtraction test in case law has also not
escaped criticism. De Waal indicates that the formulation of (the second part of
the subtraction test) is easier than the practical application thereof. After the
case discussion of the Lorentz case, De Waal remarks that the case "illustrates
the unreliability of the test in properly identifying a right as real".2%4 Badenhorst
and Coetser indicate that "different variations" of the test can lead to different
results. They plead for the courts to apply the test with policy considerations
taken into account. They also suggest that the land should not be
overburdened. This view point is similar to the one held by Struycken where he
indicates that the tradability of the property should not be influenced

negatively.20°

One of the advantages of the current approach in South Africa, by not adhering
to the numerus clausus principle regarding limited real rights, is the flexibility
that this approach allows. Especially in a fast-changing economy where the law
may struggle to keep abreast of constant demand for and introduction of new

legal phenomena. The court may thus upon a wider or flexible application of the

202 Badenhorst, Pienaar and Mostert 7he Law of Property 57.

203 The specific application of the subtraction test in sectional titles will be discussed in
chapter 5 para 5.3.2.1.

204 De Waal 1999 http://www.ejcl.org/33/art33-1.html at para 2.

205 Refer to para 2.5.6.
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subtraction test decide a new real right has been created.?®® However, the
"downside" as De Waal refers to it, is obviously the legal uncertainty that is
caused by the more flexible approach. Although the subtraction test is supposed
to act as objective criterion against which the nature of a right can be judged,
De Waal indicates that it does not fulfil its function satisfactorily, is unreliable
and can produce wrong results. He, therefore, pleads for a complete list of real
rights (tantamount to the numerus clausus) to be drawn up and passed as
legislation and advises that real rights should only be created by legislation. If
we look critically at the decisions discussed where the subtraction test has been
applied, albeit with vastly different results, it is easy to understand and support
De Waal's criticism. However, in the discussion of real rights in sectional titles
created by legislation, it will be shown that this creation is also not without

uncertainty.

2.5.5 Possible future development of the test: Follow the road of the Ius

Commune?

A numerus clausus recognition of a number of categories of real rights based on
Roman law, though sometimes inflexible, does provide more clarity and
predictability. Unfortunately, on the negative side, such a rigid approach will not
keep up with fulfilling the needs in practice. Neither will it provide financial
security to the holder of the right and consequently restrict legal autonomy.
Ironically the continued need for the numerus clausus is questioned by certain
modern day civil law jurists because of the pressure of changes in economic
organisation, information technology, social practices of production and new

environmental changes.?%”

The Dutch jurist Struycken, on the other hand, pleads for the continuation of
the principle. He illuminates the advantages thereof by indicating that the
limited number of real rights allowed serves to protect ownership. This has the

effect that the tradability of the property is not negatively influenced and that

206 De Waal 1999 http://www.ejcl.org/33/art33-1.html at para 4.
207 Refer to Di Robilant in Mostert and Verstappen 2015 https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=2572838.
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legal certainty exists.2%® Although Struycken acknowledges the fact that a strict
application of the numerus clausus principle may hinder the necessary
development of the legal system to meet the needs of a developing society, he
is of the opinion that the legislator should play an active role in the development
of real rights to add to the existing categories of real rights. He, therefore,
pleads for an active legislator that is prepared to develop new real rights as

needed in practice.?®

However, another Dutch jurist, Akkermans, who studied the numerus clausus
principle in the civil law systems, acknowledges that a substantial difference in
the application of the principle in the civil law jurisdictions exists. Therefore, he
acknowledges that a system without this principle could function completely
even though legal certainty may be adversely affected. Akkermans proposes a

test which provides that:

- it derives from the primary right and relate to an object capable of being
subject to primary rights;

- parties intend to bind successors in title and have sufficient interest to do
so; and

- the new relation can still be categorised within existing categories.21°

Domanski suggests that a distinction should be draw between a contingent and
a vested right. The contingent right is conditional upon an event that may not
occur and creates a personal right, whereas a vested right is unconditionally
fixed and established in a holder and creates a real right. Upon application of
the subtraction test it will then be determined whether the vested right

"constitutes a subtraction from the dominium' and only then will it be

208 Struycken Numerus clausus 753.

29 Refer to Struycken ANumerus clausus 770-771 where he indicates that "De numerus
clausus vraagt een actieve wetgever, die beireid en in staat is om door middel van
wetgeving op nieuwe maatschappelijke ontwikkelingen, vooral in het handelsverkeer, in te
spelen.”

210 Akkermans 7The principle of Numerus Clausus 569.
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registered. However, this view point still does not address the difficulties

regarding the second part of the subtraction test.?!!

Another option that seems to exist is to look at the registrability of the right to
determine the nature of the right. Earlier there was a reference to Badenhorst
and Coetser's?’? view where they indicate that "the significance of the
registration of private law rights is the publicity function". This registration
"affords prima facie proof of the real right". They continue to explain that the
"creation" of a real right can take place either directly by registration of a
notarial deed of cession or indirectly if the deed of transfer is registered with the
real rights included as reservation clauses. De Waal indicates that for a right "to
have real effect, it must be registered".?!3 Pienaar?'4 indicates that the essence
of the limited real right is to burden the property while the effect is that the
entitlements of the owner of the property and any subsequent owners are
limited. He argues that the existence of the limited real right is based on the
fact that it is a burden on the land, not its limitation of entitlements. Although
the latter is a factor in the subtraction test, it is not the essence of it as personal
rights and statutory measures can also limit an owner's entitlements. Van der
Merwe?!> similarly indicates that certain rights, will vest in the holder by means
of possession. It is not registered at all and will, therefore, not become real
upon registration. This is in accordance with De Waal's opinion of the right
"having real effect" because of the publicity thereof as opposed to Badenhorst
and Coetser's opinion that the right "is created" upon registration. The latter
may be an unfortunate choice of words as Badenhorst indicates later that the
erroneous omission of the real right from the title deed does not extinguish the
right.216 Denelis a fitting example of such a situation where the court found that

the erroneous omission of a condition does not negate the existence of the

211 Badenhorst, Pienaar and Mostert 7he Law of Property 57.

212 Badenhotst and Coetser 1991 De Jure 375-376.

213 1999 FJCL http://www.ejcl.org/33/art33-1.html at para 2.

214 Pienaar 2015 PFLJ 1492-1493.

25 Sakereg 68.

216 Refer to Badenhorst, Pienaar and Mostert 7he Law of Property The Law of Property 65.
This was supported in the case of Dene/at 579E.
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limited real right and that it can be corrected by the deeds office. In terms of

the negative registration system and specifically section 100 of the DRA:

(N)o act in connection with any registration in a deeds registry shall be
invalidated by any formal defect, whether such defect occurs in any deed
passed or registered, ...

It is, therefore, submitted that De Waal's position is correct and that the real
right is given effect by its registration. The nature of the right should be
determined by focussing on the application of the subtraction test and not by
the question of whether the right has been registered or not. Consequently such
an argument will allow for the opinion that a real right is initially created by
contract, will or legislation, however to become effective it must be registered.
The existence or not of the real right should be determined by the a priori
criteria as set out in the subtraction test and not by whether it is registered or
not. Tuba holds a similar viewpoint and argues that the court should apply the
subtraction test "without taking into account whether or not such rights are
already registered".?!” It would be interesting to test some of the contentious
terms that are included in contracts against the subtraction test. However, the
test should be applied with caution and the criticism against the test should be

borne in mind.

The ensuing consequences of the application of the subtraction test are that if it
is determined that if a right is found to be real, the category of limited real right
needs to be determined. After establishing that a condition in a contract or will
constitutes a real right it is essential to determine the category of limited real
right the newly created right falls into. This will prescribe the entitlements and
obligations that such a right will provide to the holder of the right as well as the
resulting limitations on the owner's entitlements. Traditionally Roman law only

classified the categories of real rights being servitudes and real security

217 Tuba 2016 7HRHR 349.
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rights.21® The courts initially endeavoured to bring all new real rights within the

ambit of servitudes.?!°

However, Van der Merwe also indicates after Erlax that other categories of
limited real rights (may) be created to accommodate new developments.22° In
certain circumstances these rights are statutorily created as is the case with
rights created for sectional title ownership. Van der Merwe suggests that
although real rights have certain traditional characteristics, the content may
differ according to the purpose of the right. This leaves the position open for
newly developed rights to not be pushed and prodded into unsuitable traditional
categorisation.??! The possibility exists that limited real rights created for
burdening sectional title ownership may be classified outside the "traditional"
categories of limited real rights. As seen in Willow Waters the court decided to
follow a broad approach to the acceptance of new real rights created in new
legal phenomena. However, as it is not always clear what the nature of these
rights that are created in new legal phenomena such as sectional titles is, it
causes uncertainty as to the practical enforcement of the rights. As indicated by
Denel even the erroneous non-registration of the right will not change the
nature of the right. It is thus important for the holder of the right as well as the

owner of the thing to know what the right entails.

This distinction between real and personal rights will be utilised in order to
determine the nature and effect of rights held by the developer and in some
circumstances the owner in sectional title ownership. However, before the
nature of these rights should be determined, it should first be discussed what
ownership of a sectional title unit entails. Thereafter, the rights of the
developer, the owner's right to extend his section and the rights of exclusive use
to certain areas as limitations on such ownership will be discussed.??? Therefore,

the next chapter will focus on the legal nature of sectional ownership in South

218 Mostert et al The Law of Property in South Africa 45.
219 Van der Merwe 2004 SALJ 814.

220 Van Wyk 1993 7HRHR 140.

221 Van der Merwe 2002 SALJ 814.

22 Chapters 4 and 5.
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Africa with reference to the thing that is owned, the entitlements of ownership
and the limitation of ownership brought about by the unique character of

sectional titles.
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CHAPTER 3

THE LEGAL NATURE OF SECTIONAL OWNERSHIP IN SOUTH AFRICA

3.1 Introduction

The distinction between real and personal rights affects sectional title ownership
in South Africa, as real and personal rights can be granted in respect of a unit in
a sectional title scheme, being the object of sectional title ownership. The
introduction of sectional titles in South Africa through the promulgation of the
Sectional Titles Ac% is an example of the development of common law through
legislation. South African property law has its origins in Roman-Dutch private
law??4 and the fact that it is mostly uncodified means that the Roman-Dutch
common law is still applicable in South Africa, subject to the spirit, purport and
objects of the Bill of Rights in the constitutional democracy. However this does
not mean that common law cannot be developed through legislation. An
example of such development was the introduction of sectional titles in South
Africa through the promulgation of the Sectional Titles Act. The development of
sectional titles in South Africa was a result of a worldwide trend to introduce
ownership of part of a building due to an increased shortage of housing in
urban areas. After the introduction of legislation enabling sectional title
ownership in South Africa, the number of sectional title schemes registered
increased rapidly. According to Van der Merwe, approximately 780 000 sectional
title units exist throughout South Africa and statistics show that almost 50% of
all home ownership is now in the form of sectional title.??> However, the

meaning of this kind of ownership must be established.

With the increased popularity of fragmented home ownership, it is of paramount

importance to determine the legal nature and consequences of this type of

22 66 of 1971.

224 Mostert et al The Law of Property in South Africa 15; Van der Walt and Pienaar Law of
Property 3.

25 Van der Merwe Sectional Titles 1.8 "..or some other form of community scheme,
including share block schemes and schemes like gated villages and retirement schemes
governed by a home owners' association...".
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ownership. The introduction of this chapter will serve to contextualise sectional
title legislation in South Africa with reference to the undeniable influence of the
Roman-Dutch common law and within the current constitutional democracy. The
main question that will be addressed will be to determine what is meant by
ownership of a unit in a sectional title scheme by referring to the thing that is
owned, the entitlements of the owner and the limitations on ownership. To
achieve a reliable and thorough answer to this question, the content of
ownership of a sectional title unit and the different components making up the
object of sectional ownership will first be analysed. Secondly, the object will
then be assessed in terms of the traditional common law classification of things.

Finally, the limitations on the entitlements of the owner will be addressed.
3.1.1 Introduction of sectional titles in South Africa

When fragmented ownership of immovable property in South Africa was
introduced with the promulgation of the Sectional Titles Act 66 of 1971,2%6 it
included the introduction of several new concepts.??” According to Pienaar??8 the
introduction of this kind of composite ownership was a novelty in South Africa
as it did not comply with existing common-law principles applicable to
immovable property.2?° In addition, this was also evident from the DRA that only
made provision at the time for the transfer of a piece of land with reference to
the vertical boundaries of the land, but no reference to any attachments?3 to
the land.?3! It was, therefore, imperative for legislation to be promulgated to

provide a statutory foundation for sectional titles in South Africa.?3?

226 As well as the Sectional Titles Act 95 of 1986.

227 Pienaar Sectional Titles 57.

228 Pienaar Sectional Titles 38.

22 Van der Merwe 1996 Stel/ LR 263.

230 An attachment to land is everything that is built on a piece of land.

21 Refer to s 16 of the Act that indicates: "Save as otherwise provided in this Act or in any
other law the ownership of land may be conveyed from one person to another only by
means of a deed of transfer executed or attested by the registrar...". See also Van der
Merwe 1989 Sakereg 396 and Odendaal 1977 7SAR 14 that refers to regulation 28(2) of
the DRA.

232 The historical development of sectional titles in South Africa is however, not the aim of
this work. It will only be discussed in brief.
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Initially, sectional title ownership as well as the legislation enacting it was met
with a great deal of criticism and conflicting views.233 The main criticism centred
on the hereto unknown concept of separate ownership of an attachment to land
as opposed to the land itself. Cowan refers to the fact that South Africa opted
for a dualistic system of sectional titles where two different kinds of ownership
exist that are linked together, namely separate ownership of a defined section
of a building or attachment, and co-ownership or joint ownership of the
common property. This approach is contrary to the unitary system where only
one kind of ownership is involved, namely ownership or co-ownership of the
land together with the attachments to the land. In the case of sectional titles,
the co-ownership relationship of sectional owners with the land and common
property of the scheme was modified fundamentally: each co-owner, owns a
specified section of the building with a separate right of occupancy and
enjoyment in respect of such section, and the normal rule in accordance with
co-ownership that it is readily dissoluble was modified by making it indissoluble,
save in special circumstances. He avers that the Swiss and Austrian models
follow the unitary system whereas the Dutch "hover uneasily between the two
systems, tending however, to the unitary dispensation”. He infers that the South
African system is "dualistic", but "complicated".23* Currently, sectional title
schemes in its totality are regulated statutorily by the Sectional Titles Act 95 of
1986 that came into operation on 1 June 1988 and has been amended
regularly.23> These amendments will only be discussed in so far as it impacts on
this study.

More than 40 years after the enactment of the 1971 Sectional Titles Act it is

inarguable that sectional title ownership is part and parcel of the South African

23 De Wet and Tatham 1972 De Rebus 205-209; Cowan 1973 CILSA 36.

234 Cowan 1973 CILSA 37.

235 Refer to Van der Merwe Sectional Titles para 1.4 where he indicates that the 1986 Act
streamlined the registration procedure and introduced some new concepts demanded by
modern sectional ownership. According to Van der Merwe the next crucial development
was the promulgation of the S7SMA and the CSOSA. The new act deleted the
management provisions in the S74 and provided for it in the S7TSMA, while the CSOSA
provide for a new dispute settlement mechanism to govern and monitor community
schemes. This legislation came into operation in October 2016.
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law. The challenge that remains is that the new concepts introduced by the
1971 Act and later refined by the 1986 Act need to be integrated with and
enhanced by common law principles. This is not an impossible venture, as the
legislature made use of concepts familiar to the property law principles when
drafting the Act. Therefore, the S7A4 should be interpreted against its historical

context.
3.1.2 Historical context of sectional title legisiation in South Africa

Even though sectional titles in South Africa are regulated by statute, the S74
uses terminology borrowed from (Roman-Dutch) common law. However, with
the establishment of sectional titles in South Africa, certain common law
principles were deviated from. These include ownership of separate parts of a
building, and the fact that a landowner cannot in principle exercise ownership of
the air above or ground below his property. Despite these deviations, property
law concepts referred to in the S74 such as ownership, immovable property, et
ceterag, are still founded in common law. It would, therefore, be negligent to
deny the relevance of the Roman-Dutch common law sources in any study
regarding sectional titles. However, a complete historical discussion of the
sources of the property law is not the aim of this study. Reference to the
sources will, therefore, be cursory and mainly aimed at understanding and
explaining the Roman-Dutch common law concepts applicable to the study of

sectional titles.

According to Scott,23¢ property law is a "field of law which is still heavily
dependent upon Roman-Dutch principles". This is echoed by Scott?3” when she
indicates that property law has an essentially Roman-Dutch nature. In one of
the authoritative text books on property law in South Africa%38 it is stated that
the origin of property law (or law of things as it was then known) is to be found
in the Roman and Germanic property law applicable in the province of Holland

in the 17 century. According to Van Zyl certain portions of the Roman law of

236 Scott 2013 7HRHR 239.
237 Scott 2014 754R 1.
238 Van Zyl Roman Private Law 127.
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property which have become part of the South African private law in a virtually
unaltered form constitute valid law today.23° These principles were developed
further in the Roman-Dutch and South African law with only meagre influence
by the English law such as aspects of neighbour law. Therefore, Roman law is
still the most important source of property law in South Africa. The reason for
this is that the dogmatic principles of Roman law are the foundation of property
law in South Africa.?*® Thomas, Van der Merwe and Stoop phrase it even
stronger by indicating that "Roman law is the most important source of the
modern South African law of things".?*! The concept of ownership and the
distinction between ownership, possession and rights of a person other than the
owner to his property is also still firmly based on the Roman law principles. The
classification of things?*2 in South Africa is based on the Roman law
classification system. For this reason, reference to applicable Roman law
principles will be made at relevant stages of this discussion. As part of the
common law legacy, the influence of Germanic law is also evident in South
Africa. However, although the common law principles still form the foundation
of private law, especially property law in South Africa, these principles are in all
circumstances subject to the Constitution. This means that common law
principles will not summarily be applied, but will have to satisfy the test of

constitutionality.243

Of similar importance is the influence of Germanic law that can be seen in the
distinction between movable and immovable things. The harmonisation of some
conflicting Roman and Germanic principles of the two aspects above was the
contribution of the Roman-Dutch common law to South African property law.
Any discussion or investigation of the property law should be done with these

sources in mind. In this study, applicable Roman-Dutch common law principles

2% Van Zyl Roman Private Law 127.

20 Van der Merwe 1989 Sakereg 7. For a discussion of these principles refer to Van der
Merwe 1989 Sakereg 7-8.

241 Thomas, Van der Merwe and Stoop Historical foundations 133.

242 Things are classified according to their nature for example, corporeal and incorporeal,
single and composite, consumable and non-consumable and disable and indivisible.
Mostert et a/ The Law of Property in South Africa 32.

243 This is addressed in 3.1.3.
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and concepts will be discussed in conjunction with the terminology in statutory

provisions they have bearing on.
3.1.3 Context of sectional title legisiation in a South African democracy

In terms of the South African legal system, it should be emphasised that neither
legislation, nor the Roman-Dutch common law principles, could operate in
isolation. This especially involves something as vital as property and the
ownership thereof, the "ideological, political, economic and other relevant
factors of life should form the background against which the law should be
studied".?** Although not all of these factors will be discussed in detail in this
study, the effect and impact thereof are undeniable in the interpretation by the
courts in case law that developed sectional title law in South Africa as well as
political and economic developments as a result of the enactment of the
Constitution. Furthermore, Badenhorst, Pienaar and Mostert?*® indicates that
with the advent of the new constitutional order, an expansion and

rearrangement of the existing sources of property law have taken place.?4

First, the supremacy of the Constitution is paramount?*’ and will be dealt with in
a separate subsection. Section 39(2) of the Constitution also provides for the
interpretation of legislation or the development of the existing common law,
statutory law and precedent to reflect the spirit, purport and objects of the Bill
of Rights. This indicates firstly the constitutional acceptance of the existence
and continuance of the application of common law principles.?® It is, therefore,
clear that the sources of the law of property have been expanded and (although

still based on Roman-Dutch common law) should be viewed through "a

244 Thomas, Van der Merwe and Stoop Historical foundations 6.

25 Badenhorst, Pienaar and Mostert 7he Law of Property 8.

246 Tt is also as a result of this development that the traditional concept of "law of things" has
been amended to "law of property".

247 Refer to s 2 of the Constitution that reads: "This constitution is the supreme law of the
Republic; law or conduct inconsistent with it is invalid, and the obligations imposed by it
must be fulfilled." The next section refers in more detail to the constitutional aspects.

248 As well as an affirmation of the importance of the customary law.
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constitutional prism".2% This means that although the property law consists of

different sources, it does not entail:

two systems of law...[but] only one which is shaped by the
Constitution...and all law, including the common law, derives its force from the
Constitution and is subject to the Constitution.?>°

3.1.3.1 Interpreting sectional title legislation in a constitutional framework

According to Van der Walt, legislation has to be interpreted to "promote the
spirit, purport and objects of the Bill of Rights".2>! As sectional title schemes in
their totality are ruled by legislation, it is important to initially provide the
constitutional framework against which such legislation should be interpreted.
Despite the general supremacy of the Constitution, Van der Walt argues that
"promoting the spirit, purport and objects of the Bill of Rights" entails that a
new single system of property law will need to be developed displaying the
characteristics required to promote constitutional values.?>? Scott warns against
an overly enthusiastic overhaul of the prevailing law and pleads for legal
certainty to curb too drastic changes.?>3> However, Botha indicates that the
phrasing of section 39(2), which deals with the interpretation of the Constitution
and the development of the common law, indicates clearly that a contextual
approach to statutory interpretation should be followed. He bases this point of
view on Bato Star Fishing (Pty) Ltd v Minister of Environmental Affairs and

Tourism?>% in which the court indicates:

The starting point in interpreting any legislation is the Constitution...first, the
interpretation that is placed upon a statute must where possible be one that
would advance at least an identifiable value enshrined in the Bill of
Rights;...the emerging trend in statutory construction is to have regard to the
context in which words occur...

24 Borrowed from the judgement of Langa DP in Investigating Directorate. Serious Economic
Offences v Hyundai Motor Distributors (Pty) Ltd; In re Hyundai Motor Distributors (Pty)
Ltd v Smit 2001 1 SA 545 (CC) para 21.

X0 Pharmaceutical Manufacturers Association of South Africa: In re Ex parte: President of
South Africa 2000 2 SA 674 CC at para 33 as quoted in De Vos Constitutional Law 584.

21 Van der Walt Property and Constitution 26.

2 Van der Walt Property and Constitution 32.

253 Scott 2014 754R 4.

254 2004 4 SA 490 (CC) at paras 72, 80 and 90.
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The effect of the Constitution on hermeneutics?® is undeniable, especially as
section 39(2) indicates that the aims and purpose of legislation must be
reviewed in the light of the Bill of Rights. In interpreting the S7A4, the

Constitution will be the starting point.

Therefore, it is crucial to assess the influence and consequence of the
Constitution on the interpretation of legislation when investigating the legal
nature of sectional title ownership as it "sets out the framework of systemic
qualities, features or characteristics of the property system" it proposes to
promote. The courts will, therefore, always have to make value judgements
during the application and interpretation of legislation based on constitutional
values. In certain circumstances, this may be an "exercise in the balancing of
conflicting values and rights" under the auspices of what is constitutionally
permissible rather than a mechanical reiteration of what was "intended" by

parliament.2°6

As sectional titles are governed by the S74, an investigation into sectional titles
will, therefore, also not be complete should the basic principles of statutory
interpretation not be borne in mind. Du Plessis argues that "the meaning is not
discovered in a text, but is made in dealing with the text".2>’ According to
section 2(2)(a) of Schedule 6 of the Transitional Arrangements the rules of
statutory interpretation applies to legislation even though the S74 (being in
operation since 1987) will form part of the so-called "old order legislation".2>8
The S7A is a parliamentary statute, and, therefore, the principles of statutory
interpretation will be applicable in any dispute arising from the interpretation of
the S7A. Section 2(2)(b) of the Transitional Arrangements provide that all
legislation in force when the Constitution took effect remain in force until
declared unconstitutional, repealed or amended. The S7A4 is, therefore, still in

operation however, interpretation of the provisions should always be through

25 Hermeneutics is the technique, method and approach by which one interprets texts.
Botha Statutory Interpretation 21.

26 Botha Statutory Interpretation 57.

257 Du Plessis 2001 SALJ 794.

2% Transitional arrangements.
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the "constitutional prism". The purpose of statutory interpretation post-1994 is
not merely to determine the legislature's intention as well as the purpose of the
legislation, but to make "constitutional choices by balancing competing
fundamental rights" and thereby make "value judgements based on a system of
values extraneous to the constitutional test itself".2> Klinck refers to a practical
inclusive method of interpretation that forms the basis of statutory
interpretation in a post-1994 South Africa.?® Botha also refers to this and finds
authority for this viewpoint in Minister v Land Affairs v Slamdien.?®' Herein, the

court provides the following guidelines for the interpretation of a statute:262

ascertain the meaning of a provision by an analysis of its purpose;

. determine the context of the provision according to its historical origins;

. contextualise the provision in terms of the statute as a whole including the
objects and the values of the statute;

. contextualise the provision in terms of the part of the statute it appears in;

and

. look at the precise wording of the statute.

In Natal Joint Municipal Pension Fund v Endumeni Municipality?3 the Supreme

Court of Appeal indicated that interpretation (of statutes) is the:

... process of attributing the meaning to the words used in a document, be it
legislation, some other statutory instrument, or contract, having regard to the
context provided by reading the particular provision or provisions in the light of
the document as a whole and the circumstances attendant upon its coming
into existence ...

The court provided three guidelines to be used when interpreting documents:

%9 Botha Statutory Interpretation 53 where he quotes S v Makwanyane (CCT 3/94) [1995]
ZACC 33; 1995 BCLR 665; 1995 3 SA 391; [1996] 2 CHRLD 164; 1995 2 SACR 1 (6 Junie
1995).

260 Klinck 2009 ZJRL 653.

261 1999 4 BCLR 413 (LCC) 422 para 17; Botha Statutory Interpretation 60. He also refers to
Du Plessis and Corder SA’s transitional bill of rights 73-74.

262 My summary.

263 2012 4 SA 593 (SCA) para 18.
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. the language must be interpreted by ordinary rules of grammar and
syntax;

. the context in which the provision appears must be taken into account;
and

. the apparent purpose to which it is directed within the material known to

those responsible for its drafting, should be taken into account.

Besides the rules of statutory interpretation that should be considered when
determining aspects relating to sectional titles, the "strong regulatory
features"?6* of the S7A4 also provide little room for navigation within the
application of the Act. The ambit and nature of rights are determined by the
provisions of the S7A4 rather than the common law. Only after determining these
aspects can the legislation be given effect. However, in Carmichele?®> the court
cautioned against an overzealous effort to completely eradicate and overhaul
the common law. The court found that although "the courts are under a general
obligation to develop the common law, they do not have to carry out this
exercise in each and every case." The court should however "be alert" to the
norms set out in the Constitution and develop the common law in those

instances where they are not consistent with this normative framework.266

After outlining the context against which sectional title ownership in South Africa
exists and operates, the meaning of sectional ownership will now be
investigated through a holistic approach that takes cognisance of all the

pertinent sources of property law in South Africa.

%4 The court was also led by the strong regulatory features of the Mineral and Petroleum
Resources Development Act 28 of 2002 in Palala Resources (Pty) Ltd v Minister of Mineral
Resources and Energy case number 32179/13 ZAGPPHC delivered on 4 August 2014.

%65 As referred to in De Vos Constitutional Law 342; Carmichelle v Minister of Safety and
Security (CCT 48/00) [2001] ZACC 22; 2001 4 SA 938 (CC); 2001 BCLR 995 (CC).

%6 De Vos Constitutional Law 342.
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3.2 Meaning of ownership of a sectional title unit

3.2.1 Legislative provisions

In terms of sections 2(b) and (c) of the Sectional Titles Act, ownership of a
sectional title unit consists of "individual ownership of a section together with an
undivided bound common ownership share in the common property, determined

by the participation quota".26”

A sectional title unit is registered in the name of a person(s) and a certificate of
registered title is issued that proves ownership of such a unit.2%8 However, a unit
is @ composite thing, comprising a section of the building and an undivided co-
ownership share in the common property. In relation to the common property,
the owner of a sectional title unit is co-owner in the form of bound common
ownership2%® together with other owners of units in the particular scheme.?’? As
the legislature makes use of common law concepts of ownership, it is imperative
to investigate these common law concepts to come to a sound interpretation of
the act.

3.2.2 A sectional title unit as immovable property

The legislature in the S7A4 uses the term ownership to describe the relationship

that a person will have over the sectional title unit.

The aim of this chapter is not to investigate the historical basis or the
development of the concept of ownership in South African or in Roman-Dutch
civil law, but to provide a cursory discussion of what is meant by ownership in

the general South African context.

%67 Pienaar Sectional Titles 22.

268 Pienaar Sectional Titles 124.

29 Pienaar Sectional Titles 31.

270 According to s 16 "The common property shall be owned by owners of sections jointly in
undivided shares proportionate to the quotas of their respective sections as specified on
the relevant sectional plan."
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3.2.2.1 Ownership in general

The concept of ownership is firmly entrenched in South Africa as part of
property law with the inception of Roman-Dutch law in South Africa.?’!
According to Van Zyl,?”2 in Roman law the right of ownership provided the
owner (dominus) with the most comprehensive control over a thing as opposed
to "lesser" rights such as possession or limited real rights. Van der Merwe?’3
indicates that Roman-Dutch jurists such as Grotius, Van Leeuwen and Van der
Keessel described ownership as an absolute right that entitles the right holder to
retrieve his thing from any person. However, he acknowledges that this
description is too wide, and that rights other than ownership, such as limited
real rights and personal rights may also be enforceable against the whole world.
The distinction between ownership and limited real rights, according to Van der
Merwe, 2’4 is drawn by Grotius, who distinguished between ownership
(dominium) and limited real rights or ownership that has been limited by real
rights (gebreckiicke eigendom). Badenhorst, Pienaar and Mostert?’> indicate that
the two most influential definitions of ownership in South Africa are that of
Grotius and Bartolus de Saxoferrato who defined ownership as "the right of

disposal over a corporeal thing within the limits of the law".27

Although a concise definition of ownership is difficult to formulate,?”” Gien v
Gier?’8 is still used as authority by most academic authors to describe, if not
define, ownership.?’? In this case, the court noted that ownership is the "most

complete real right that a person can have with regard to a thing".28% This is

27t Badenhorst, Pienaar and Mostert 7he Law of Property 91.

272 Van Zyl Roman Private Law 132.

273 Van der Merwe Sakereg 170 refers to Grotius 2 3 1, 4; Van der Keessel Praelectiones on
Grotius 2 3 1.

274 Van der Merwe Sakereg 171 refers to Grotius 2 3 9-11, 2 33 1.

25 Badenhorst, Pienaar and Mostert 7he Law of Property 91.

276 Badenhorst, Pienaar and Mostert 7he Law of Property 91 refer to footnote 6.

277 Badenhorst, Pienaar and Mostert 7he Law of Property 93.

278 1979 2 SA 1113 (T) at 1120 per Spoelstra JA "Eiendomsreg is die mees volledige saaklike
reg wat 'n persoon ten opsigte van 'n saak kan hé."

279 Scott 2014 754R 20.

280 Translated by Van der Walt and Pienaar Law of Property 40.
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interpreted by Badenhorst, Pienaar and Mostert?®! to mean that "ownership is
the real right that potentially confers the most complete or comprehensive
control over a thing ..." However, Visser makes specific reference to Gien v
Glien, in which the court acknowledged that these absolute entitlements of the
owner existed within the limitations of the law.282 Visser further refers to Regal v
African Superslate (Pty) Lta?® where the restrictions by neighbour law were
accepted. Visser argues that the South African common law in respect of the
notion of ownership was heavily influenced by the highly individual theories of
Germanic 19t century law.28* Cowan refers to Johannesburg Council v Rand
Townships Registrar’®> wherein the court quoted Savigny's definition of
ownership as "the unrestricted and exclusive control which a person has over a
thing".286

Furthermore, a changing social, economic and political milieu in South Africa
impacted directly on the concept of ownership. Van der Merwe?8” maintains that
the traditional notion of ownership should be scrutinised and adapted to meet
the needs of society in general. Scott?88 argues based on an analysis of
neighbour law cases that the content of ownership has not undergone radical
changes under the new constitutional dispensation. In a more recent publication
she maintains that the explanation in Gien v Gien is still relevant as well as a
correct explanation of the nature of ownership, bearing in mind limitations by

the law itself and rights of others.?8? According to her, this was affirmed in

281 Badenhorst, Pienaar and Mostert 7he Law of Property 91.

82 "Hierdie op die oog af ongebonde vryheid is egter 'n halwe waarheid. Die absolute
beskikkingsbevoegdheid van die eienaar bestaan binne die perke wat die reg daarop
plaas." Visser 1985 Acta Juridica 47 and Gien v Gien 1979 2 SA 1113 (T) 1120C.

283 1963 1 SA 102 (A) refer to in Visser 1985 Acta Juridica 47.

284 Visser 1985 Acta Juridica 48.

285 1910 TPD 1314 at 1319.

286 Cowan 1973 CILSA31.

287 Van der Merwe "Things" para 137.

288 Scott 2005 Stel/ LR 351.

29 However, as Mostert et a/ The Law of Property in South Africa 41 state the concept of
ownership has never been absolute. Limitations have always been "part and parcel of the
common concept of ownership". According to Badenhorst, Pienaar and Mostert 7he Law
of Property 51 these limitations imposed on ownership actually determine the scope of
the right of ownership. Therefore, it is important to note that the limitations imposed on
ownership include public law limitations, restrictions imposed by the interest of
neighbours as well as individual restrictions which may differ from one case to another for
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Minister of Minerals and Energy v Agri SA°° in which the court found "(i)n
general owners of property are free to do with it what they wish".2°! This is a
perfunctory reference to the common law maxim plena in re potestas’®? that
encapsulates the traditional conceptualisation of ownership. Scott maintains that
the concept of ownership was not radically changed by the introduction of the
Constitution, but rather that the Constitution strives to bestow ownership on as
many persons as possible in South Africa. She bases this argument on her
discussion of recent judgements in neighbour law cases and concludes that
there is not a general tendency to deviate from the approach to ownership as
formulated in Gien v Gien. She maintains that the emphasis still falls on the
absoluteness of ownership and that very little deviation from established
principles is shown in the recent case law that she discussed. Scott indicates
that "the content of ownership has and will continue to change; and that
changes will be determined by the society in which the definition operates".?%3
Without going into too much detail regarding this debate on the absoluteness of
ownership, the premise that will be used in this dissertation is that ownership is
the real right that provides the owner with the most complete right over a
thing.2%*

instance limited real rights or personal rights. Depending on these rights, the principle of
"elasticity of ownership" (see Badenhorst, Pienaar and Mostert 7he Law of Property 94)
implies that ownership is more than the sum total of its entitlements.

290 2012 3 All SA 266 SCA para 33.

21 Scott 2014 75A4R 20.

22 Translated as "the owner has the power to do as she pleases with the property owned."
According to Pienaar this maxim encapsulates the entitlements of absolute control and
disposal that an owner has over a thing. Pienaar 1986 7SAR 295-308. Pienaar also uses
the terms unlimited and unrestricted entitlements of use and control over his property.
Pienaar Sectional Titles 27. This concept will be discussed in more detail when individual
ownership of a section is discussed.

293 This viewpoint is heavily criticised by Van der Walt Law of Neighbours 45 in footnote 115
who believes that this statement is both "profoundly formalist and deeply contradictory".
Scott 2014 75A4R 20 replied to this criticism by Van der Walt by maintaining that her view
point was echoed in the Agri SA case as mentioned above.

294 Visser 1985 Acta Juridica 43-48 argues that ownership in the South African context has
never been an absolute right and that it has always had to yield to the demands placed
on it by society. Lewis 1985 Acta Juridica 243-244; 248-249 and 260-262 argues that the
right to use property has never been unfettered in Roman and Roman-Dutch law, as is
evidenced by the restrictions placed on ownership entitlements by neighbour law.
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Although this premise is acceptable, it needs to be borne in mind that the court
found in Port Elizabeth Municipality v Various Occupiers’® that the judicial
function will not be to "establish a hierarchical arrangement between the
different interests involved", but rather to "balance out and reconcile ...opposed
claims" by considering all interests involved. Therefore, the notion that
ownership is the most complete real right to a thing, does not necessarily entail
that someone with a "lesser" right, such as a personal right or a limited real
right will always be in a weaker position. In constitutional South Africa, the
hierarchical arrangements of rights, with ownership being ranked the highest of
these rights, is transformed into a more lenient approach that takes other
interests into account as well. The "ownership rights created by legislation with
land, such as ownership of a sectional title unit" is property for purposes of
section 25. Limited real rights are also seen as property for the purposes of
section 25.2% However, Van der Walt argues that the decision of the court in PE
Municipality signifies a "fundamental shift in thinking about section 25 and
about property rights in general". He argues that the court in this case indicates
a "fundamental shift from an abstract rights based to contextual non-
hierarchical thinking about property rights".2?” This viewpoint is accepted by
Pienaar. He refers to it as the "ownership orientation model as opposed to the
"fragmented use- rights model".??8 Pienaar refers to this as the "property law
dimension" and "fragmented or alternative forms of ownership".2®® Pienaar

argues that:

Ownership is not necessarily the strongest right, but one of the many rights to
the property...and security may be based /nter alia on legislation.3®

Van der Walt argues that in constitutional property law, property is mostly
regarded as an inherently limited right, while it is traditionally depicted as a

fundamentally absolute right in private law.30!

295 2005 1 SA 217 (CC).

2% Van der Walt Constitutional Property Law 139.
297 Van der Walt Constitutional Property Law 521.
298 Refer to para 2.5.5.

2% Pienaar Land Reform 340.

300 Ppienaar 2015 PELJ 1484.
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However, the individual ownership of a section still forms the basis of sectional

tittes ownership and bestows on the owner certain rights and duties.

Consequently, the essence of ownership of a section in a sectional title scheme

will come under scrutiny.

3.2.2.2 Individual ownership of a section

In section 1 of the S7A ownership is not defined as such, although a definition

of an owneris given. The S7A defines an owner as follows:

...—OWnRner means, in relation to-

(a) immovable property, subject to paragraph (b), the person registered
as owner or holder thereof...30?

The ST7A merely indicates that "owned" and "ownership" have a corresponding

meaning.

The STSMA has a broader definition of owner. The STSMA defines an owner as

follows:

Owner, in relation to a unit or a section or an undivided share in the common
property forming part of such a unit, means, subject to subsecyion (5), the
person in whose name the unit is registered at a deeds registry in terms of the
Sectional Titles Act or in whom ownership is vested by statute, including the
trustee in an insolvent estate, the liquidator of a company or close corporation
which is an owner, executor of an owner who has died, or the representative
of an owner, who is a minor or of unsound mind, recognised by law, and
owned or ownership have a corresponding meaning

301
302

Van der Walt Constitutional Property Law 171.

It also includes: "the trustee in an insolvent estate, the liquidator of a company or close

corporation which is an owner, and the executor of an owner who has died, or the

representative, recognised by law, of an owner who is a minor or of unsound mind or is

otherwise under a disability, if such trustee, liquidator, executor or representative is

acting within the scope of his or her authority; (b) immovable property and real rights in

immovable property-

Q)] registered in the names of both spouses in a marriage in community of property,
either one or both of the spouses;

(i)  registered in the name of only one spouse and forming part of the joint estate of
both spouses in a marriage in community of property, either one or both of the
spouses."
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Section 2 deals with "ownership and real rights in or over parts of buildings, and
registration of title to ownership or other real rights in or over such parts" and

continues to describe ownership in terms of sectional title as:

Notwithstanding anything to the contrary in any law or the common law contained-

(a) a building or buildings comprised in a scheme and the land on which such
building or buildings is or are situated, may be divided into sections and
common property in accordance with the provisions of this Act.

Then the S7A provides that "separate ownership in such sections or an
undivided share therein may be acquired in accordance with the provisions of
this Act". Although termed "ownership" in the Act, the "unlimited and
unrestricted entitlements of use and control over his property" or so-called
plena in re potestas is diluted by the joint exercise of entitlements by sectional
owners or by rules enforced by the body corporate.3%3 For instance, although
co-owner of a tennis court in a sectional title scheme, one needs to consider the
needs of other co-owners and cannot use the tennis court exclusively. One also
needs to use the court within the rules provided by the body corporate that may
include restrictions on use at certain times of the day, or maybe on Sundays.
Although you have co-ownership of the common property, it may be limited

within the framework provided for by the S7A.

Sectional title ownership is, therefore, a "creature of statute" that borrows all its
entitlements, rights and duties from the Act. The legislator acknowledges that
this "creation" defies common law concepts by including right at the beginning
of the description of sectional title ownership the proviso "(n)otwithstanding
anything to the contrary in any law or the common law contained". This creation
caused confusion with traditional concepts of ownership in South Africa, such as
the absoluteness of ownership as well as the fact that a completely new thing

was introduced.

303 Ppienaar Sectional Titles 27.
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3.3 Nature of the thing (res) owned

The thing forming the object of sectional title ownership created a "new
composite thing".3%% This entails that a new form of immovable property was
statutorily created by the introduction of sectional titles in South Africa. The
nature of the thing created, as well as how to deal with the thing with regard to
alienation and transfer, therefore, had to be determined. The legislator deemed
it to be land in section 3(1) and therefore all legislation applicable to land was

also made applicable with regard to sectional titles.3%
3.3.1 A statutorily created composite thing

The res, forming the object of the sectional owner's right, is called a "unit" in
the S7A. In terms of section 1 a "unit" is defined as "a section together with its
undivided share in the common property apportioned to that section in
accordance with the quota of the section". This unit is a composite immovable
thing consisting of two components, namely a section and an undivided share in
the common property.3% This is a completely new statutorily created thing
consisting of a corporeal thing and an incorporate thing - the undivided share in

the common property.

A "section" is defined in terms of section 1 of the Act as "a section shown as
such on the sectional plan". Accordingly, section 5 provides for the
determination of the section on the sectional plan as a cubic entity with
reference to the middle of the external floor, walls and ceilings thereof and to
be distinguished by a number. The floor area should be measured up to the
median line of its boundary walls, floor and ceiling, with the median lines of the
boundary walls forming the vertical boundaries of the cubic entity and the

median lines of the floor and ceiling respectively forming the horizontal

304 Pienaar Sectional Titles 59. states that the thing created is a new "composite
ownership".But this refers to the new composite composite ownership also created by the
Sectional Titles Act. This composite ownership consist of individual ownership of a section
and an undivided co-ownership share in the common property

305 Pienaar Sectional Titles 59.

306 Pienaar Sectional Titles 59. Some authors identify a third element, namely membership of
the body corporate. Refer to Van der Merwe Sectional Titles 2-3.
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boundaries of the unit.3%” According to Van der Merwe, this also leads to the
creation of an entirely new form of "composite ownership", namely individual
ownership of the specific section as well as joint ownership (together with other
sectional owners) of the common property. The individual ownership of the
section also provides the owner of such a section with the ability to encumber
the property with limited real rights such as notarial leases, servitudes and

mortgages.3%8
3.3.1.1 Classification of the resin sectional title ownership

The classification of this newly created res was controversial since many a
common law principle had to be subjected to it. Furthermore, the classification
of the res in terms of the common law classification also brought about certain
problems. Whilst met with fervent criticism by some authors,3% others tried to
incorporate it into our legal system.310 This new "thing" that was created did not

fit comfortably into any of the common law classifications of things.
3.3.1.2 Meaning of a thing (res corporalis)3
In common law, a thing is defined according to the following characteristics:

i)  corporeality;

i) external to humans (impersonal nature);
iii) independence;

iv) susceptible to human control;

v)  must be of use or value to human.312

307 Pienaar Sectional Titles 60.

308 Van der Merwe Sectional Titles 1-30 (15) para 1.9.

309 De Wet and Tatham 1972 De Rebus 205-2009.

310 van der Merwe 1974 THRHR 113-132.

311 Van der Merwe describes a thing as "n selfstandige natuur- kultuurproduk wat buite die
mens geleé is, vir juridiese heerskappy vatbaar is en vir die mens van nut en waarde is'.
Van der Merwe Sakereg 23. He further observes that independence is one of the
characteristics of a thing and describes it as "a thing must be able to exist independently
on its own and not be a part (bestanddeel) of another thing". Van der Merwe Sakereg 25;
Badenhorst, Pienaar and Mostert 7he Law of Property 20 indicate that it must be an
"independent entity in law".

312 Badenhorst, Pienaar and Mostert 7he Law of Property 14.

70



As early as 1974, Van der Merwe argued convincingly that a section in a
sectional title scheme may not fit these characteristics, but due to economic and
social needs the legislature decided to demarcate specific parts of an existing
building as separate entities. He argued that it was within the realm of the
legislature's competencies to do so. Furthermore, Van der Merwe indicates that
these separate entities are corporeal, and have value and use to humans.
However, he acknowledges that some question may arise as to whether a
section is independent and susceptible to human control. He argued these
problems related to the maxim superficies solo cedif3 and acknowledges that
this common law maxim cannot be applicable in sectional titles. Pienaar explains
it further when he indicates quite succinctly that the owner of a sectional title
unit is not the owner of the land, because the land belongs to the all the
sectional owners of the sectional title community in a form of bound co-
ownership.3'* In a later publication Van der Merwe states that prior to the
introduction of sectional titles in South Africa, South African law did not
"recognise separate ownership in a building or parts of a building".31> According
to Pienaar this is mainly because of the application in South African law of the
Roman law maxim superficies solo cedit (omne quod inaedificatur solo cedit)
which entails that the owner of a parcel of land is also owner of everything that
is attached to the land.31® Academic writers and practitioners alike have frowned
upon this new development, especially regarding the fact that a new type of
"thing" was created.3!” The fact that the object of ownership was not clearly

defined3'® and a hereto inseparable thing (a building attached to land) was

313 Refer to para 3.1.1 where this was discussed.

314 Pienaar Sectional Titles 25.

315 Van der Merwe Sectional titles para 1.4.

316 The Roman law maxim ‘“cuius est solum eius est usque ad coelum" which entails that a
landowner can exercise ownership in the airspace above and the ground below property
was also deviated from with the implementation of sectional titles in South Africa. For a
full discussion refer to Pienaar Sectional Titles 22-27. Another Roman law maxim that was
also influenced by the introduction of sectional titles was ‘plena in re potestas"” that
provides for an owner to have unlimited and unrestricted use of his property. Refer to
Pienaar Sectional titles 27-30.

317 De Wet and Tatham 1972 De Rebus 205 called the "section: that is bought in sectional
title ownership a nebulous thing subject to deficiencies that the Sectional Title Actis ripely
endowed with".

318 De Wet and Tatham 1972 De Rebus 206.
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separated,31® were criticised. A more phlegmatic approach was followed by Van
der Merwe in attempting to ascertain the dogmatic foundations of the Act.32° In
his article he illuminates quite convincingly that the thing that is owned is a
newly created composite thing. He argues that a completely new category of
immovable property is developed by the legislature. This "thing" consists of a
section, the apartment (flat) or business premises (office or shop) as the
principal thing, and the undivided share in the common property as an essential

accessory component in the form of an incorporeal thing.
3.3.2 Sectional title unit

The object of ownership is a unit, being a composite thing consisting of a
section, which is the immovable property demarcated in terms of vertical and
horizontal boundaries as the principal thing, together with an undivided co-
ownership share in the common property as an incorporeal accessory to the
section. It must be demarcated on the sectional plan. According to section 5 of
the S7A4, a section must be defined "as a cubic entity with reference to the floor,
wall and ceilings thereof and must be distinguished by number."32! The floor
area, ceiling and vertical walls are demarcated up to the median line, forming
the vertical and horizontal boundaries. In the case of doors, windows and other
structures built into the section's exterior walls, the median line would pass

through such doors windows and structures.322

The undivided share in the common property is seen as an incorporeal thing
that is attached to the principal thing as accessory. It consequently combines
individual ownership of a section with an undivided co-ownership share in the

common property.323 The common property consists of land included in the

319 De Wet and Tatham 1972 De Rebus 209 went so far as to argue that the Sectional Title
Act should never have come into existence "...moes nooit gemaak gewees het nie".

320 van der Merwe 1974 THRHR 113-132.

321 Pienaar Sectional Titles 59.

32 Sectional Titles Amendment Act 33 of 2013; Van der Merwe 2011 Stel/ LR 119.

323 Mostert et al The Law of Property in South Africa 101.
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scheme, parts of the building or buildings not included in the sections and land

referred to in section 26.324

In terms of the common law classification of things according to their nature,
things may be divided into singular (res singularus) and composite things (res
universalis). In common law, composite things may further be divided into
universitates rerum cohaerentium, things which form an organic or mechanical
whole,3%° or a universitates rerum distantium where things of a similar nature or
a collection of things form a collection.326 A universitas iuris??’ on the other hand
is a collection of rights, for instance the assets in an estate.3?8 In the light of this
common law classification of res wuniversalis, it is difficult to classify a sectional
title unit in any of these traditional categories. Although it is possible for a thing
to be recognised and given legal effect (as is the case with sectional titles)
without falling into the traditional classification of things, this is but one more
example where the property law rules and principles were changed with the
introduction of sectional titles in South Africa. This is also further evidence of
the fact that, because a sectional title unit does not fit into the traditional
classification of things, the rights, duties and entitlements are not as clearly
defined as would have been necessary to have to fit into the existing

classifications.

What also makes this a unique thing is the fact that the accessory thing is the
co-ownership share in an immovable thing in the form of an incorporeal.
Incorporeal things have recently been recognised and given more prominence in
South African law.32? If a right relates to land, it is seen as an immovable

incorporeal thing, and if it relates to a movable thing, it is seen as movable

324 Refer to s 1 of the S7A. Land referred to in s 26 is any additional land acquired by the
body corporate.

325 Where the accessory thing formed an independent thing at some stage.

326 For instance, a flock of sheep.

327 Van der Merwe Sakereg 38.

328 Although this composite thing is recognised as an entity in the law of contract the lack of
identifiability or appropriability makes it difficult to regard it as a thing in terms of the law
of property.

32 Xsinet (Pty) Ltd v Telkom SA Ltd 2002 3 SA 629 (C).
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incorporeal.33® In the same argument the bound common ownership of the
common property will be classified as an immovable incorporeal thing. Van der
Merwe argues further that this thing was formed through accessio.33! However,
this statement is criticised by Pienaar who argues that the forming of the new
composite thing is a statutory joining of a corporeal part (the section of the
building) and the incorporeal accessory (the undivided co- ownership share in

the common property).332
3.3.3 An undivided share of the common property

The owner of a sectional title unit obtains individual ownership of the section
that could be an apartment or a commercial unit, but he obtains co-ownership
of the common property together with all the other sectional owners. These two
components are inextricably linked and cannot be alienated separately.333 The
common property is made up of all the areas of the property that is not included
in an individual owner's unit as indicated on the sectional plan and would refer
to for instance staircases, hallways, store rooms, the roofs of the building and
the land. Not only does this co-ownership of the common property restrict the
owner's individual ownership of his section, but it also limits the exercise of a

co-owner's entitlements to the common property.
3.3.4 The relationship between the section and the common property

Another feature applicable to the co-ownership of the common property is the
fact that this ownership is held in the form of bound common ownership. Two
forms of co-ownership are known in South Africa, namely bound common
ownership and free co-ownership. According to Pienaar33* a statutory form of

bound common ownership was created in the S7A. The reason for this is that

30 For example a usufruct has been classified as an immovable thing. See Van der Merwe
Sakereg 43.

3L Accessiois a form of original acquisition of ownership that entails the permanent physical
attachment of an immovable to another immovable, a movable to another movable and a
movable to an immovable. Refer to Pienaar Sectional Titles 64.

332 Pienaar Sectional Titles 64.

333 Van der Merwe Sectional Titles 2-3.

34 Pienaar Sectional Titles 31.
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there exists an underlying legal relationship forming the basis of the co-
ownership between the parties. This underlying legal relationship is the
ownership of a section in the scheme tied to the co-ownership share in the
common property. A section cannot be alienated without alienation of the
undivided share in the common property as it forms an indivisible, composite
immovable thing.33> This effectively precludes any possible continuance of co-

ownership in the common property, after ownership of a section has been given

up.
3.3.5 Unit as a "property right” constitutionally protected

Previously, objects of property rights were mainly described with reference to
corporeality, with a few exceptions of incorporeal property mainly created by
legislation.33¢  With the promulgation of the Constitution, this narrow
interpretation of things as "predominantly corporeal" has been expanded by the
introduction of a wider property concept. In terms of section 25 of the
Constitution, provision is made for the protection of rights in addition to things
as objects of property rights. The aim of section 25 is to revisit the previous
description of corporeal objects as "dogmatically sound" as opposed to
incorporeal objects as "dogmatically unsound”, by widening the scope and
protection offered by the Constitution.33” According to Van der Walt, this
includes the protection of intangibles such as registered limited real rights that
have been recognised as property rights in private law.33® However,
constitutional law differs from private law in the sense that the content and
scope of private law property rights differ from constitutional law. He explains
that in private law, property rights are seen as fundamentally unlimited,
whereas in constitutional law, property is regarded as "inherently limited".
Although the "absoluteness" of private law rights is, according to Van der Walt,

played down at present, the focus still remains on the protection of entitlements

35 This was discussed when the nature of the thing was determined.
336 Pienaar Sectional Titles 35.

337 Pienaar Sectional Titles 36.

338 Van der Walt Constitutional Property Law 114.
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of the holder of the right.33° In constitutional law, however, because the right is
seen as inherently limited, the focus is on the legitimacy of and effects of police
power regulation of the use and exploitation of property.3%° Pienaar3*! explains
that in a constitutional era, it boils down to a balancing of different rights and
interests. It is, therefore, clear that Roman-Dutch ownership principles will only
prevail if they are compatible with constitutional values. Pienaar also claims that
ownership of a sectional title unit is not based on the traditional common law
principles of ownership of immovable property. However, he argues that the
legislator is not bound by these principles, but rather by the constitutionality of
the statutory creation of sectional titles.3*> This does not, however, negate the
importance of determining the nature of the right that is dealt with, as the
common law system of remedies to protect rights is still the vehicle used to gain

access to courts in South Africa.
3.4 Limitation on ownership of a sectional title unit

Ownership is not absolute, but may be limited by, for instance, rights of third
parties in terms of private law or statutory measures and rights of other
owners.3* The sectional owner is also confronted by various limitations on
ownership of his unit, as well as his co-ownership of the common property, inter

alia.

. exclusive use rights;344
. the developer's right to extension;3%
«  other sectional owners' right to extension;346

. real security rights, rights of use or habitation and servitudes;

3% The principle of "absoluteness" was also discussed in more detail in the section on
ownership in general.

340 Van der Walt Constitutional Property Law 169-171.

31 Pienaar Sectional Titles 38.

342 Pienaar Sectional Titles 41.

33 Pienaar Sectional Titles 3-4.

344 Refer to para 4.6.

345 Refer to para 4.5.

346 Refer to para 4.4.
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. ancillary or subsidiary rights or entitlements flowing from the limited real
right;

«  creditor's rights of other owners.3%

The first three of these rights which limits the owner's entitlements, will be
discussed in depth in the next chapters. For the sake of clarity, some remarks

on the mentioned limitations would however be beneficial at this stage.

Sectional owners' rights are firstly limited by the rights of other sectional
owners. A sectional owner may use and enjoy his property if this does not
infringe on the rights of others. An owner may also not abuse his rights or
inconvenience his neighbours. This would occur where he makes structural
changes inside his unit that may endanger the stability or structural soundness
of neighbouring units.3*® Existing servitudes, other real rights and restrictive
conditions contained in the sectional plan will also limit an owner's

entitlements.3*° This cannot be excluded by the rules of the scheme.3>0

Regarding exclusive use areas and sections, owners are obliged to grant access
to outsiders under certain conditions (for instance if authorised in writing by the
body corporate, within reasonable hours, for general inspection and repair of
communal pipes, wires, cables et cetera). Included in these conditions is also
the servitude granting reciprocal passage. The owner has the obligation to carry
out all work ordered by the local authority. He should keep his section in good
repair and cannot allow it to go to rack and ruin. He may not use his section in
such a way that it causes a nuisance. He may not use it for any other purpose
as its destined use without permission for such a change of use. Furthermore,
reciprocal servitudes for lateral and surface support exist for wires, pipes and
sewage. The owner is also "not to deprive neighbouring sections or any other

sections in the development of their necessary support".3>! The owner's

347 Refer to the applicants's founding affidavit on 37 in Minister of Minerals and Energy v Agri
SA 2012 3 All SA 266 (SCA).

348 Van der Merwe Sectional Titles 8.2.2.1.

39 Van der Merwe Sectional Titles 8.2.2.2.

350 Van der Merwe Sectional Titles 8.2.2.3.

31 Van der Merwe Sectional Titles paras 8.2.2.3, 8.2.2.4 and s 13 of the STSMA.
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entitlements are also limited by the rules of the scheme.3>? As Van der Merwe
aptly argues:

An equilibrium must be maintained between the rights of individual owners
and the community to whom they all belong.33

The extension of the section in terms of section 24, the developer's right to
extend the scheme in terms of section 25, and the exclusive use right in terms
of section 27 of the act, are all limitations on the owner's co-ownership share of
the common property. The problems surrounding these rights and their practical

implications will form the focus of this study in the next two chapters.
3.5 Conclusion

It is clear from the discussion above that sectional titles are a fairly new, but
well-entrenched development in the South African property law system.
Although quite thoroughly regulated by legislation, one must take heed of the
historical and constitutional context within which they operate. Currently, South
African property law acknowledges the existence of this "creature of statute"
and attempts are made to harmonise the statutory concepts within in common
law classifications. This is done with the objective to determine the scope and

ambit of the dominium of a sectional owner.

This ownership of a unit in a sectional title scheme is not unlimited, but rather
restricted by the S74 itself, rights of third parties and the neighbour law among
others.3>% In the same manner the co-ownership of the common property is also
restricted by for instance granting of exclusive use areas to owners, granting of
a limited real right of phased development to the developer and granting the
owner the permission to extend his section. In the next chapter, these rights will
come under intense scrutiny. The nature of these rights will be discussed as it
had been developed in case law and through legislation. Consequently, certain

problems that exist in practice regarding these rights will be addressed. With

352 Section 10 of the STSMA.
353 Van der Merwe Sectional Titles 8.2.2.4.
354 Pienaar Sectional Titles 63.
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the application of the subtraction test that was discussed in chapter two, an
attempt will be made to classify these rights to alleviate some of the existing

confusion.
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CHAPTER 4

ROLE PLAYERS IN AND INSTRUMENTS OF SECTIONAL TITLE SCHEMES
LIMITING AND EXTENDING OWNERSHIP

4.1 Introduction

In the previous chapter the main aspects of ownership of a sectional title unit
was discussed, within the context of the regulatory nature of the sectional title
legislation. The focus of that chapter was to establish the mechanics,
procedures and functions of the object of sectional title ownership. In this
chapter, the aim will be to pin down certain role players involved in sectional
titles. Furthermore, the instruments of resolutions and rules used by the said
role players to create, amend and terminate specific rights will be discussed.
Finally, the extension of the section by the owner in terms of section 24, the
extension of the scheme by the developer in terms of section 25 and the
creation of exclusive use rights in terms of section 27 of the 574 and section
10(7) and (8) of the STSMA will be discussed briefly by referring to the statutory
provisions, the process, the effect and uncertainties surrounding these rights.
This chapter will lay the foundation for these rights. The subtraction test deals
with the determination of the legal nature of rights for registration purposes.
Although these rights have been classified in some instances as either real or
personal through legislation and by case law, this classification is not so definite
that no lacunae exist. This chapter will, however, not focus on these
uncertainties, but will only aim to provide the basis from which these rights
developed. These issues have a significant effect on the sectional title owners'

rights as well as the entitlements of use and enjoyment of the common

property.

In order to determine the extent of a sectional owner's entitlements to his
property, it is important that the legal relationships involved should be clearly
delineated. Not only will it have an impact on an owner's enjoyment of his

sectional unit, but it will also impact financially on the other owners and holders
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of, for instance, real security rights in the form of mortgages. The sectional
owner's dominium is inherently limited due to the nature of sectional titles as
"fragmented land tenure".3>> The ownership of parts of a building leads to an
increase in the density of the occupiers of the same property, forcing intensified
application of neighbour law principles.3*® According to the S74%>7 ownership of
the section is limited by the enforcement of existing servitudes, real rights and
restrictive conditions endorsed on the title deed or indicated on the sectional
plan. Furthermore the practicalities of living in a building with shared drain
pipes, electricity wiring, cables and ducts also forces implied servitudes for the
maintenance and repair of these shared living conditions. Although legislation
concerning sectional titles provides eloquent provisions for the establishment
and management of sectional title ownership, all possible scenarios involved in
the day-to-day running of a sectional title scheme cannot be addressed in
legislation. Some of these scenarios will be discussed in the next chapter. What
is, however, quite clearly defined in legislation is the nature of the relationship
between the developer, the body corporate and the owner. The importance of
establishing this relationship is because these are the main role players in
creating, terminating and exercising the rights involved in sectional title
ownership. As these roles may overlap, a clear delineation of the main role

players is imperative.

4.2 The relationship between the developer, the body corporate

and the sectional owner

The ST7A determines and regulates the relationship between the three main
characters involved in sectional ownership, namely the developer, the owner
and the body corporate. This simplifies the relationship, but also leaves space

for some uncertainty to exist in this relationship. In the next section, these three

35 According to Pienaar Sectional Titles 13-22, "fragmented land tenure" developed from
fragmented property holding that included shareholding in a share block company or long
term lease agreements. With the introduction of sectional titles in South-Africa,
"ownership" of a section of a building as opposed to a right of use (which was a personal
right in the case of a share block scheme or a short term lease agreement) was possible.

356 Pienaar Sectional Titles 248; Badenhorst, Pienaar and Mostert 7he Law of Property 441.

357 Sections 11(2) and 11(3)(b).

81



role players will be described. The role of the developer will be discussed briefly,
with specific reference to his role in the opening of the sectional title register
and the inclusion of rules providing rights to sectional owners. The
establishment of the body corporate and its influence on the rights of the

developer will then be discussed.
4.2.1 The developer as initial creator of the sectional title scheme
According to section 1 of the S75MA the "developer" is described as:

... a person®*®? who is the registered owner of land, situated within the area of
jurisdiction of a local authority, on which is situated or to be erected a building
or buildings which he has divided or proposes to divide into two or more
sections in terms of a scheme...

Without going into the details regarding the attributes that the piece of land
should have, it is clear from the abovementioned definition that the developer is
the initial sole owner of the piece of land which he proposes to develop. He,
therefore, has the usual entitlements that an owner will have as indicated in the

previous chapter, namely:

. the entitlement to use the thing;

. the entitlement to the fruits and income of the thing;

. the entitlement to consume or destroy the thing;

. the entitlement to possess the thing;

. the entitlement to dispose of the thing;

. the entitlement to claim the thing from an unlawful possessor; and

. the entitlement to resist an unlawful invasion.3>°

When a developer decides to develop the piece of land in a sectional title
scheme, he also reconciles himself with the fact that he will no longer have
these entitlements to the piece of land after the sectional title scheme has been

registered. However, besides the financial gain he will receive from the

358 Not necessarily a natural person. It can be a juristic person in the form of a company as
well.
39 Badenhorst, Pienaar and Mostert 7The Law of Property 94.
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alienation of units of the scheme to individual owners, he still remains a

member of the body corporate of the sectional title scheme until the last unit

registered to his name has been alienated.3%® The process that the developer

has to follow to develop the scheme is in short:

He needs to make sure that the land he intends to develop is within the

jurisdiction of the local authority and is registered to his name.

If the scheme needs to be established on more than one piece of land, he
needs to ensure that the building is erected on one piece of land, or if
erected on two pieces of land, such land should be contiguous, notarially
tied and registered in the name of the same person. He needs to
consolidate these pieces of land through either a notarial tie agreement or

by following the process set out in section 4(2) of the S7A.

The developer then has to instruct an architect or surveyor to draft the
sectional plan and ensure that it is not in contravention of any town-
planning scheme, statutory plan or provisions. The sectional plan is a very
important document and "forms the basis of the sectional title scheme",361
because it delineates the units and common property after registration in a
deeds registry as part of the process of opening a sectional title register.
Furthermore it includes a schedule with a calculation of the participation
quota of each unit. For this discussion, however, the most important
function of the sectional plan is that it delineates exclusive use areas.3%2
Therefore, the description and extent of a sectional title unit and exclusive

use areas, if any are determined with reference to the sectional plan.

Should the proposed scheme be for a building already occupied by tenants
with lease agreements, the developer "must acquaint the tenants" of the

proposed development and follow the procedures included in section 10 of

360
361
362

Pienaar Sectional Titles 88; Badenhorst, Pienaar and Mostert 7Ae Law of Property 447.
Pienaar Sectional Titles 113; Badenhorst, Pienaar and Mostert 7he Law of Property 448.
This will be discussed fully in para 4.6.
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the S7A that provides for tenant protection.3%3 Should the building deviate
from applicable town planning schemes, statutory plans or local authority
conditions, an application for condonation of such non-compliance should
be made to the local authority and should be confirmed by the local
authority through issuing a certificate. Such a certificate of condonation
should be included in the application for opening of a sectional title
register.3%* This would for example be the case of a part of the building
comprising the sectional title scheme is erected on an area in which a
servitude in favour of the local authority has been registered. The sectional
plan3®° drafted by the architect or surveyor is then sent for approval by the

Surveyor-General.

Upon receiving the approval of the Surveyor-General, the sectional plan3%
is then registered3®” at the deeds registry while simultaneously an
application for the opening of the sectional title scheme is lodged.3%® The
effect of the opening of the sectional title register and the registration of
the sectional title scheme is that the title deed of the land is endorsed to
indicate that the property is no longer held in the form of conventional
land, but as sectional title. This registration also has the effect that the
buildings and land shown on the sectional plan is now converted into
sections and common property.3%® What is also important to note here,
especially regarding this study, is that the application to the deeds registry

for the opening of the sectional title register should also include a

363

364
365

366

367

368

369

Van der Merwe Sectional Titles 6-3; Badenhorst, Pienaar and Mostert 7he Law of Property
449,

Refer to ss 7(2)(b) and 4(5) of the S7A; Pienaar Sectional Titles 118.

At this stage, until it is approved by the Surveyor-General it is still referred to as the "draft
sectional plan”.

As well as a "schedule of servitudes and conditions that will be applicable to every
sectional title deed even if not expressly referred to in the deed". Refer to Pienaar
Sectional Titles 121.

According to Pienaar Sectional Titles 119 "The registered sectional plan forms the basis of
ownership of a sectional title unit." A certificate of registered title for each unit is issued
by the Registrar of Deeds in the name of the developer. The unit will then be transferred
by the developer by means of a deed of transfer of sectional title.

It is important to note that a sectional title unit cannot be transferred before the
registration of the sectional title scheme and the opening of the sectional title register.
Pienaar Sectional Titles 108-121; Badenhorst, Pienaar and Mostert 7he Law of Property
450-452.

84



certificate by the conveyancer stating that the rules prescribed in terms of
section 10(2) of the S7SMA and regulation 6(3) are applicable or a
schedule of the rules substituted or amended. These rules are
management and conduct rules and will be discussed in detail at 4.3.

According to section 1 of the S7TSMA "rules" are defined as:

. in relation to a building or buildings which is divided into sections and
common property, means the management rules and conduct rules referred to
in section 10(2)(a) and (b) respectively.
The effect of the opening of a sectional title register is that a certificate of
registered sectional title, in the name of the developer, is issued for every
sectional title unit. The developer is then able to transfer the units by way of a
sectional title deeds of transfer to third parties, who become sectional owners

upon registration of units into their names.

As part of his responsibilities the developer has to set up the first general
meeting of the body corporate, within sixty days of the establishment of the
body corporate, by providing at least seven days written notice in advance of
such a meeting. The functions of the developer decrease as the importance of
the body corporate increases. The developer stays a member of the body
corporate as long as he is the owner of a sectional title unit.3’ When he ceases
to be an owner, the only link that will remain with the development is if he
reserved a right of extension of the scheme in terms of section 25 of the S74.371

In what follows, the body corporate and its functions will be described ibriefly.
4.2.2 Body corporate as main management body of the sectional title scheme

The body corporate is a juristic person that is "deemed to be established" as
soon as the first unit is transferred by the developer to a sectional owner.372 It
consists of all the sectional owners and membership is automatic and

involuntary. An owner may not elect to not be a member of the body corporate.

370 Refer to s 34(2) of the S74 and s 2(2) of the STSMA.
371 This will be discussed in detail in para 4.5.
372 Section 2(1) of the STSMA.
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Neither may an owner continue to be a member once he has sold his unit.3”3

The main functions of the body corporate are inter alia:

. the duty to maintain the common property;

. to determine, collect and administer a fund for this purpose;

. to insure the buildings and common property;

. for the purpose of this study the main function is the fact that they may

reflect and decide on unanimous and special resolutions.3”4
4.2.3 Sectional owner as co-owner of the common property

The sectional owner also becomes co-owner of an undivided share in the
common property as soon as his unit is transferred into his name. He stays a
co-owner for as long as he owns a unit in the sectional title scheme. An
explanation of what the undivided share in the common property entails was
described in the previous chapter. Ownership of a sectional title unit is
transferred by the registration of a deed of transfer by following basically the
same procedure as that of the transfer of ordinary land. The deed of transfer
should also if applicable reflect whether a real right of extension in favour of the
developer exists.3”> According to Pienaar the endorsements on the certificates of
registered sectional title (initially issued to the developer for every unit in the
scheme upon opening of the sectional title register) include reference to
mortgage bonds applicable to the unit, notarial leases, notarial deeds of limited
real rights and certificates of real rights of exclusive use.3”® These are all rights
that limit an owner's entitlements to his unit. The subsequent transfers of the

unit will be effected by deeds of transfer. The exclusive use rights are indicated

373 Pienaar Sectional Titles 147.

374 These resolutions are used inter alia for the creation and amendment of rights for
instance for the determination of exclusive use rights in terms of s 27A of the S7A. This
will be discussed in more detail when s 10(7) and (8) rights are dealt with.

375 This is a right in terms of s 25 of the S7A. It will be dealt with in a full discussion later on.

376 Pienaar Sectional Titles 138-139. It is exactly with these endorsements that problems in
practice occur. This will be discussed in detail a bit later.
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as part of the description of the legal cause for the transfer. The rights to

exclusive use are transferred by means of notarial deed of cession.3””

Thus far, the relationship between the owner, the body corporate and the
developer was delineated. Subsequently certain rights against the scheme
limiting the owner's entitlements toward the common property will be discussed.
It is not within the scope of this study to focus on all the possible rights that
may limit an owner's entitlements. Only a selected number of these rights will
be dealt with as they pertain to the main research question. The selection is
based on confusion created by these rights, especially regarding the practical
implications of its application. Before the focus could fall on the creation and
amendments of rights, the enforceability of these rights in the light of the
Constitution needs to be clarified. The rights in general are created by either
including it in the schedule when the sectional title register is opened or if the

scheme is already functioning, by adopting unanimous or special resolutions.

4.3 Rules and resolutions as the tools to manage sectional title

schemes

4.3.1 Legal nature of rules in general

According to section 10(2) two kinds of rules are prescribed, namely
management and conduct rules.3”® The rules governing the sectional title
ownership are statutorily regulated. Section 10 of the S7SMA provides the
model rules for the scheme. Regulation 6(1) of the regulations of the S7S5MA

indicates that:

Rules, as prescribed and as amended by a body corporate in accordance with
section 10 of the Act, must be considered to be and interpreted as laws made
by and for the body corporate of that scheme.

377 Refer to para 4.6.2.

378 Section 35(2) of the S7A. Pienaar indicates that in some schemes a third category of
rules, namely house rules are found. These rules are adopted by the body corporate or
trustees and regulates trivial matters. However, as Pienaar acknowledges these rules are
not provided for by the S7A and, therefore, the enforcement of these rules may be
problematic in practice. Pienaar Sectional Titles 203.
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Van der Merwe indicates that one of the changes brought about by the S7TSMA
is that rules that are "substituting, adding to, amending or repealing prescribed
management or conduct rules by the developer or by a unanimous resolution of
the body corporate" will have to be approved by the chief ombud. Upon the
opening of the sectional title register a certificate by the conveyancer is included
that states whether the model management and conduct rules provided for in
the S7TSMA are applicable or which of them are amended by the developer and

how.
Section 10(1) of the STSMA7° provides that:

A scheme shall as from the date of the establishment of the body corporate be
regulated and managed, subject to the provisions of this Act, by means of
rules.

Section 10(2) regulates that

The rules must provide for the regulation, management, administration, use
and enjoyment of the sections and the common property...

The rules are prescribed in terms of section 10 of the S7TSMA. Sections 10(2)(a)

and (b) determines that management and conduct rules:

... may subject to the approval of the chief ombud be substituted, added to,
amended or repealed by the developer when submitting an application for the
opening of a sectional title register, to the extent prescribed by regulation, and
which rules may be substituted, added to, amended or repealed by unanimous
resolution of the body corporate as prescribed;

Durham discusses how the rules made by the body corporate should be
interpreted under the S7SMA. Relying on section 10(3) of the S7TSMA she argues
the the rules must be "reasonable and apply equally on all owners". She argues
that there should be a rational basis for the interpretation of the rules and that
it should be questioned "what would be appropriate and fair in the
circumstances". She points out that this argument is strengthened by the fact

that in terms of section 10(5)(b) the chief ombud may disaprove of a rule if this

379 Sections 10(1) and 10(2) of the S7TSMA provide the same as the indicated sections of the
STA except for a few minor changes in the wording. Van der Merwe Sectional Titles1-63.

88



requirement is not met. She further relies on section 10(4) of the S7TSMA and
concludes that the rules of the scheme is binding towards the body corporate as

well as all owners and occupiers of sections.380

The developer is prohibited to alter some particular rules altogether.38! The
management rules deal primarily with the management and administration of
the scheme, whereas the conduct rules deal mainly with how occupiers should
conduct themselves. Conduct rules determine, for instance, whether animals
and pets are allowed in a sectional title scheme, the use of the property for
residence and not business, the prohibition of the erection of washing lines on
the premises etc. However, an exclusive use area may also be created in a
conduct rule.382 These rules provide structure to the use and enjoyment of the
scheme in general by delineating entitlements of sectional owners. It regulates
the relationship between sectional owners who must co-exist peacefully in a
relative densely populated area. Every owner in a sectional title scheme is a
member of the body corporate and is, therefore, bound by the rules of the body

corporate.

The rules become enforceable on a sectional owner as soon as the unit is
registered into his name. Upon registration of the unit into his name, the
sectional owner automatically becomes a member of the body corporate and is,
therefore, subject to the rules applicable in the scheme. This membership is not
based on contract,3®3 but is statutorily prescribed. The owner may even be
unaware of the rules and the fact that he is a member of the body corporate.
Therefore, consensus is not a prerequisite for the rules to be applicable on the

owner. These rules limit the owner's use and enjoyment of his unit and the

30 purham 2016 www.paddocks.co.za/paddocks-press-newsletter/how-will-sectional-titles-
scheme-rules-be-interpreted-when-the-sectional-titles-schemes-management-act-comes-
into-effect/

381 Badenhorst, Pienaar and Mostert 7he Law of Property 463. See now STSMA Regulations
reg 6(3).

382 West 2012 SADJ 27 argues that an exclusive use area may be created in either
management or conduct rules. See now s 10(7) and (8) of the S7TSMA.

83 Pienaar Sectional Titles 198 refers to Wijay Investments (Pty) Ltd v Body Corporate,
Bryanston Crescent 1984 2 SA 722 (T) where the court incorrectly held that the
membership of the body corporate is based on contract.
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common property, however, according to Pienaar it does not always amount to
a "subtraction from the dominium'. In some circumstances, a personal right is
created that does not bind successors in title. According to Wijay the rules of a
sectional title scheme are the domestic statutes of a body corporate that
regulates conduct and behaviour of sectional owners.38* This decision is also
criticised by Badenhorst, Pienaar and Mostert38> when they argue that the rules
"differ considerably from an ordinary contract". It may for instance be amended
by a special resolution of the body corporate. Furthermore the owner will
automatically become a party to the contract upon registration of the unit in his

name even if he is not aware of the content of the rules.

Another point of view is that the rules are "limited real rights analogous to
urban servitudes.38 Van der Merwe argues that this viewpoint may hold water,
but only in so far as it applies to conduct rules. However, as the management
rules do not restrict the owner's use of the common property, this argument,
according to Van der Merwe, is also flawed. This position was also held in Wijay
based on the argument that management rules do not create new rights or
expand ownership of one of the owners at the cost of another.38” Badenhorst,
Pienaar and Mostert argue that this decision is questionable, because the
publicity principle is upheld as the registrar (and since 2016 in terms of the
STSMA the ombud) receives notice of any changes to the rules. That indicates a
similarity to restrictive conditions and servitudes. However, as these rules may
be changed by a special resolution, this will differ from the principle that "real
rights may be terminated only with the consent of all owners".388 Therefore, this
view point is also problematic. Van der Merwe argues that another point of view
is that the management rules are made by delegated legislative power.38 In

terms of this argument the managing body of the sectional title scheme is

384 Ppara 727D-F referred to in Pienaar Sectional Titles 201; Badenhorst, Pienaar and Mostert
The Law of Property 464.

3> Badenhorst, Pienaar and Mostert 7he Law of Property 464.

386 Van der Merwe Sectional Titles 13-31.

387 Paragraph 727G-728A referred to by Badenhorst, Pienaar and Mostert 7he Law of
Property 464.

38 Badenhorst, Pienaar and Mostert 7The Law of Property 464.

389 Van der Merwe Sectional Titles 13-29 — 13-30.
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equivalent to the local authority instituted by the state and, therefore, has a
guasigovernmental status. Badenhorst, Pienaar and Mostert do not agree with

this as there seems to be no statutory authority for this view point.320

According to Pienaar these rules are "the objective law of an autonomous
statutory association determining the legal relationship between sectional
owners' J/nter se, sectional owners and the body corporate and the body
corporate versus third parties".3?! Pienaar3?? further indicates that these rights
are mostly reciprocal personal rights; the object of the right being the reciprocal
performance. He indicates that this performance may include the right to vote
and to give an opinion at a meeting, the right to claim that means is utilised in
accordance with constitution in the case of a company et cetera, and the right
to legal relief in case of infringement of any of these rights. Although Pienaar in
this instance refers to the private objective law applicable to sport clubs,
churches and companies, he argues that the resolutions and rules in sectional
title ownership fall within the same classification. It creates a bond of a private
law communal nature, and is, therefore, considered positivised3?3 and forms the
objective law of private law institutions. This is promulgated by members of the
institution, and has legal authority on the members as well as third parties. Van
der Merwe seems to agree with Pienaar that this view point is the most
acceptable. He indicates that it is "an invention of the guasFlegislative power of
a unique, autonomous, statutory association".3®* Van der Merwe also affirms
Pienaar's viewpoint and indicate that these rules "are seen as being the internal

objective law of a private institution".39°

Badenhorst, Pienaar and Mostert argue that although this view may provide for

an explanation of the nature of the standard management and conduct rules, it

30 Badenhorst, Pienaar and Mostert 7The Law of Property 464.

31 Pienaar Sectional Titles 201. Refer to Pienaar 1991 7HRHR 411 where he states that
Salmond calls private objective law "autonomous legislation" where all members are
bound irrespective of whether they have consented thereto or not.

32 Pienaar 1991 THRHR 412.

393 Pienaar 1991 7THRHR 406.

34 Van der Merwe Sectional Titles 13-32.

35 Van der Merwe Constitutionality of the rules 124.
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is not supported by judicial precedent. They further argue that the nature of the
rules must be deduced from the act. They argue that the rules are part of the
"innovative new statutory creation of sectional title". It is peculiar in nature and

when the rules are interpreted cognisance should be taken of this fact.3%

However, Badenhorst, Pienaar and Mostert's reservations about this standpoint
that there is no legal precedent for it seem to have been addressed somewhat
in the recent decision of Willow Waters.3%” Although this case dealt primarily
with the rules of a homeowner's association, the court found that the duties of
homeowner's associations are similar to that of bodies corporate and
municipalities to provide services to all their members. The court further found
that "there is no material difference between homeowners' associations and
bodies corporate in terms of their objects, activities and status."3°® The court
allowed the condition in a homeowner's association agreement to place an
embargo on the transfer of property if the levies have not been paid up, as akin
to the:

...embargos contained in s 118 of the Local/ Government: Municipal Systems
Act 32 of 2000 (the Municipal Systems Act) and s 15B(3)(a)(i)(aa) of the
Sectional Titles Act 95 of 1986.3%°

This position could be used as authority for Pienaar's viewpoint. If the court
should decide to liken homeowner's associations' responsibilities and the nature
of the conditions created to that of municipalities, it seems an acceptable
deduction to make, that the duties and conditions of the body corporate of a
sectional title scheme is also similar to that of the local authority. Therefore, the
link between the local authority's power to make legislation and the body

corporate's authority to enforce its rules does not seem far-fetched at all.

3% Badenhorst, Pienaar and Mostert 7The Law of Property 465.
397 Refer to para 2.5.3.

3% Willow Waters at para [27].

3% Willow Waters at para [24].
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4.3.2 Constitutionality of rules

The question consequently arises whether this objective law of private
institutions is conforming to the Constitution. Although it is not the aim of this
study to do a comprehensive discussion of constitutional aspects of property
law, the constitutionality of rules in sectional title schemes needs to be

scrutinised as unconstitutionality will render these rules invalid.

The rules in this sense are either the model conduct and management rules
prescribed by the S7TSMA, or as substituted by the developer upon the opening
of the sectional title register,* or amended through the applicable resolutions
taken by the body corporate.*®! Pienaar admits that these rules, because a
number of them are statutorily prescribed, may be very restrictive in nature.
This may lead to the question whether these restrictions would be tantamount
to an arbitrary deprivation of property in terms of section 25 of the Constitution.

Section 25(1) of the Constitution determines that:

No one may be deprived of property except in terms of law of general
application, and no law may permit arbitrary deprivation of property.
This section implies that state interference with property will only be permissible
if authorised by a "properly promulgated and valid law"4%2 It must be generally
and equally applicable and ensure parity of treatment. The Constitutional Court
in First National Bank of South Africa t/a Wesbank v Minister of Financet©3

proposed that:

...certain steps should be followed when considering the constitutional validity
of any limitation of property rights...4%4

400 In terms of s 10(2)(a) of the STSMA.

401 1In terms of s 10(2)(b) of the STSMA.

402 van der Walt Constitutional Property Law 232.
403 2002 4 SA 768 (CC) (hereafter FNVB case).

404 Van der Walt Constitutional Property Law 222.
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The court found that when investigating the constitutional validity of any
limitation on property, the requirements of section 25(1) should be dealt with

first.495 The court found that:

If the deprivation infringes (limits) section 25 and cannot be justified, that is
the end of the matter. The provision is unconstitutional.4%

In an attempt to interpret FNVB, Roux proposes that some questions should be

posed to determine the validity of a limitation. These are /inter alia:

. Is the interest at stake constitutionally protected?
. If so, does the legislation provide for deprivation or expropriation?
. If it provides for deprivation, does the legislation meet the requirements of

section 25(1)?407

In answering the first question Pienaar clarifies that two categories of rules are
introduced by sectional title legislation. The first category is rules that are
compulsory in terms of legislation and can therefore not be amended by the
developer. These rules are, therefore, "regulatory measures enforced by
legislation and may result in a deprivation (regulation) of property or property

rights".4%® However, Pienaar argues that:

The management rules ...prescribed by legislation are of such a nature that
the property rights of members... are restricted in the interest of the property
community and are in general constitutionally permissible.*”

Therefore, the limitation only has to be tested as to whether it is procedurally
fair and not arbitrary.*1? The second category are the rules that are imposed by
property communities and not the state, as additional restrictions by the
adoption of new rules or the amendment of the statutorily created ones. These

restrictions differ from the first category as they are imposed by a private body

(the body corporate of the scheme) and not the state. Pienaar argues

405 FNBat para [60].

406 FANBat para [58].

407 Roux and Davis "Property" 20-20.

408 Pienaar Sectional Titles 45; Badenhorst, Pienaar and Mostert 7he Law of Property 463.
409 Pienaar Sectional Titles 46; Badenhorst, Pienaar and Mostert 7Ae Law of Property 465.
40 Pienaar Sectional Titles 46.
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convincingly that these rules, adopted by a "guasFlegislative function" of the
body corporate as part of its "internal objective law" as prescribed by the S74,
may be an example of the horizontal application of section 25(1) and as such

"law of general application".4!1

Regarding the second question by Roux, the sectional owners' entitlements are
limited by the enforcement of management and conduct rules. The rules will
usually limit the owner's use and enjoyment of the property to such an extent
that the owner is deprived of certain entitlements. Therefore, the answer is
"yes" on the first two questions. When investigating whether these rules are a
valid deprivation, it should be laws of general application and not be an
arbitrary deprivation. Therefore, these rules should apply equally to all

owners.412

These deprivations would not be constitutional if they are in any way arbitrary.
The deprivations will be arbitrary when they affect just one person or group of
persons and are not generally applicable, or when there is no valid reason for
them. Roux explains that "arbitrary" is not limited to non-rational deprivations in
the sense that there is no rational connection between means and ends, but
that it has been interpreted to refer to a broader principle for testing the act of

deprivation.

According to Roux, the court in FAVB further indicated that the legislative
contexts, to which the prohibition against arbitrary deprivation has to be
applied, as well as the nature and extent of the context must be considered.*!3
In FNB, the court further indicated that when ownership of land is in question,
"a more compelling purpose will have to be established in order for the
depriving law to constitute sufficient reason for deprivation".#14 Van der Walt

explains it further by stating that it should be:

411 Pienaar Sectional Titles 46.

412 Pienaar Sectional Titles 46.

43 Roux and Davis "Property" 20-21.
414 FNBat paras [56-57].
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.. applied according to discernible standard, precise enough so that people
can arrange their conduct to meet its standard and accessible in the sense that
it is available to the public at large.**>

Pienaar argues that although some of the restrictions on use of sections and
common property may be viewed as deprivations, they will normally fall within
the ambit of constitutionally valid regulations. The content of ownership in a
sectional title scheme is limited by management and conduct rules. The purpose
of these rules is to provide for the management and administration of the
scheme and the use and enjoyment of the sections and common property.+16
However, the purpose of these limitations are "necessary measures to maintain
order in densely populated living and commercial environments".4” Having said
that, Pienaar cautions that it should constantly be scrutinised as to whether it is
arbitrary or not. The test should always be whether these regulations are
generally applicable on all owners and whether there is a valid reason for them.
Without belabouring the question of whether section 25(1) of the Constitution is
applicable only vertically (between the state and the individual) or also
horizontally (between legal subjects on a more or less equal footing) it will
suffice to say that restrictions that are not excessive in its regulation will not

amount to an unconstitutional deprivation of property.418
4.3.3 Amendment of rules

The model management and conduct rules may also be amended by resolutions
passed by the body corporate of a sectional title scheme. The link between rules
and resolutions is thus situated in the fact that the model conduct and
management rules are amended through resolutions by the body corporate.
Three types of resolutions are distinguished, namely unanimous resolutions,

special resolutions and ordinary resolutions.*1?

45 Van der Walt Constitutional Property Law 232.

46 Badenhorst, Pienaar and Mostert 7he Law of Property 462.

47 Pienaar Sectional Titles 29.

48 Pienaar Sectional Titles 47.

49 Ordinary resolutions are not used to create rights of parties under discussion and will,
therefore, not merit more attention.
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According to the section 1 of the S7TSMA a special resolution is defined as a

resolution:

(a) Passed by at least 75% calculated both in value and in number, of the
votes of members of a body corporate who are represented at a general
meeting; or

(b) Agreed to in writing by members of a body corporate holding at least 75 %
calculated both in value and in number, of all the votes.

A unanimous resolution is defined as a resolution-

(a) Passed unanimously by all the members of the body corporate at a
meeting at which-

(i) At least 80 % calculated both in value and in number, of the votes of
all the members of a body corporate are present or represented; and

(i) All the members who cast their votes to do so in favour of the
resolution; or

(b) Agreed to in writing by all the members of the body corporate.

The application of rules and the use of special and unanimous resolutions are
the tools used by the body corporate in the management of the sectional title
scheme. The S7SMA prescribes formally under which circumstances rules may
be amended, terminated or created and which type of resolution should be

taken.
4.3.4 Creation and amendment of certain rights through rules and resolutions

Certain rights may be created either by the developer when he opens the
sectional title register, or by the body corporate when the sectional title scheme
is already in existence. These rights may either be real rights and thus
registered in a deeds registry, or personal rights not registered in a deeds
registry. The focus of this study will not be on real security rights such as
mortgages, primarily to provide financing for the purchase price. The focus of
this study will rather be on the following rights that are found in sectional title

ownership:

. The sectional owner's right to extend his section in terms of section 24 of
the STA.

97



. The developer's right to extend the scheme in terms of section 25 of the
STA.

. The sectional owner's right of exclusive use over a part of the common
property in terms of section 27 of the S74 and section 10(7) and (8) of the
STSMA

What all these rights, that will be discussed individually, have in common, is that
they are exercised on and binding the common property of the sectional title
scheme. Therefore, all sectional owner's rights are influenced when these rights
are created or changed, as all sectional owners are co-owners of the common
property. This entails that, as co-owners, they will have the same rights of
alienation as any group of bound common owners would have on property that
they own, subject to the provisions of the 574 and the rules of the scheme.*2°
In terms of section 17 of the S7A4 this power, to alienate part of the common
property, is also provided to sectional owners. This should be done by taking a
resolution to do so.#2! Should the alienation of a part of the common property
affect either the developer's right to extension or an exclusive use area of an
owner, such a developer or owner must give consent that his right may be
cancelled.*?? The transfer of a part of the common property will be effected by
Registrar of Deeds when he registers such a transfer. That will be done by

making the appropriate endorsement on the schedule of conditions.

4.4 Sectional owner's right to extend his section: section 24 of the

STA

4.4.1 Introduction

The sectional owner is a role player and he may also enter into an agreement
with the body corporate of the sectional title scheme that leads to him obtaining

certain rights. One such relationship will exist if the sectional owner wishes to

40 Van der Merwe Sectional Titles 11-5.

41 This is prescribed in the S$74 and normally requires, either a unanimous or a special
resolution, by the general meeting of the body corporate. Refer to para 4.3.3.

42 Van der Merwe Sectional Titles 11-6.
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extend his section by adding floor space to it. An example of such an extension
will be to enclose the patio space of a section to enlarge a living room, or to add
a mezzanine floor within the section.*23 This will influence the common property
as it will diminish it in some instances, and always diminish the participation
quotas of other sectional owners. The right to do so is provided for in section 24
of the S7A. Durham indicates that an alteration that extend past the median
line, as shown on the sectional plan, and results in extending the boundaries or
floor area will involve section 24.%* This type of extension will be the focus of

my investigation.
4.4.2 Provisions of section 24
Section 24(3) of the S7A provides the following:

If an owner of a section proposes to extend the boundaries or floor area*” of
his or her section, he or she shall with the approval of the body corporate,
authorized by a special resolution of its members, cause the land surveyor or
architect concerned to submit a draft sectional plan of the extension to the
Surveyor-General for approval.*

4.4.3 Section 24 process

Van der Merwe indicates the procedure that should be followed to effect the

extension of the section.

. A special resolution must be obtained. This is one of the additional powers
bestowed upon the body corporate in terms of section 5(1)(h) of the
STSMA. Maree argues that the use of the word "must" in section 5(1)(h) in
the S7TSMA may be interpreted to mean that the body corporate does not

423 purham 2016 www.paddocks.co.za/paddocks-press-newsletter/how-to-extend-your-sec
tion/.

424 purham 2016 www.paddocks.co.za/paddocks-press-newsletter/how-to-extend-your-sec
tion/.

425 Refer to Maree 2002 De Rebus 2 where he applauds the change of the wording
"extension of limits". Maree argues that before this amendment "crafty owners
...extend(ed) their floor areas by using existing volume, but without extending their
horizontal boundaries, thus escaping any additional levy obligations".

426 Section 11 of the Sectional Titles Amendment Bill 623 of 2017 propose that subsection
(3A) be added to provide for the application of subsection 3 "where a developer, prior to
the establishment of a body corporate, intends to extend the boundaries or floor area of
his or her section".
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have the right to oppose such an application. However, it is doubtful
whether that was the intention of the legislator to deprive the body
corporate of this decision making power. This is contrary to all the other
"powers of the body corporate" contained in section 5 of the S7SMA where
the word "may" is used. Furthermore Maree points out that the absence of
any corresponding reference to the applicable section in the S74 in section
5(1)(h), may create the mistaken impression that those provisions are not
needed for the proper authorization, but only the consent of the body
corporate. Durham indicates that the body corporate may, before giving
consent, require proof that the local authority will approve the building
plans.4?’

The owner must cause the land surveyor or architect concerned to submit
a draft sectional plan#?8 indicating the extension to the Surveyor-General
for approval.

In case of a deviation of more than ten per cent in the participation quota
of the relevant section as a result of the extension, the mortgagee of each
unit in the scheme must consent to the registration of the sectional plan of
extension of the section;

An application in terms of section 24(6) of the S74, is drafted accompanied
by a transfer duty declaration by the conveyancer.

Finally the Registrar must endorse the title deed of the unit and register
the amended sectional plan of extension. In sectional titles, no servitudes
or conditions are included in the certificate of registered titles. Therefore,
any limitations on ownership will be endorsed against the title deed of the

specific unit.*2?

427

428

429

Refer to Maree 2015 De Rebus 18 where he discusses the inclusion of this obligation in
the S7SMA. Durham 2016 www.paddocks.co.za/paddocks-press-newsletter/how-to-
extend-your-section/.

In terms of Registrar's Conference Resolution 62/2009 a block plan must also be lodged if
it has changed.

Pienaar Sectional Titles 21.
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4.4.4 FEffect

This effectively allows for the extension of a section by the owner of a unit,
either horizontally or vertically.#*% Only upon the registration of the amended
sectional plan that indicate the extension will the extension be deemed to be
part of the sectional plan of that specific unit in terms of section 24(8) of the
STA and part of the sectional title deed. This is important as the basis of
ownership in a sectional title unit is determined by the registered sectional plan
and amended sectional plan.**! Should the extension of the section encroach
upon adjoining exclusive use areas, such an exclusive use area should be
cancelled and a new exclusive use area should be registered in terms of section
27.%2 An owner's title to his unit and/or undivided share in the common

property is subject to and benefited by servitudes and real rights.433
4.4.5 Uncertainties regarding the interpretation of section 24

Moore-Barnes warns against these additions being regarded as only enclosures
or improvements. She adds that: "(A) new floor where before there was only air
constitutes an extension of the floor area without any doubt!"#3* This is
especially important as the interpretation will have an impact on the
participation quota of the unit (by increasing it) and on other units (by
decreasing theirs). Although the explanation by Moore-Barnes may seem quite
simple, in practice the uncertainty, especially surrounding the legal effect of the
right, is more complicated. Consequently a few practical scenarios will be

elucidated.%3*

430 Refer to West 1997 De Rebus 309 where he indicates the horizontal extension may be for
instance by enclosing a balcony to add additional living space of vertical extension may be
for instance by addition of living space on top of the existing section. Badenhorst, Pienaar
and Mostert 7he Law of Property 480.

1 Pienaar Sectional Titles 113.

432 Registrar's Conference Resolution 76/2012 in Registrar's Circular 3 of 2013.

43 purham 2016 www.paddocks.co.za/paddocks-press-newsletter/how-to-extend-your-sec
tion/.

4% Moore-Barnes 2008 SADJ 7.

45 Refer to paras 5.2.2; 5.2.3; 5.2.4.
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Firstly, the nature of the right will be explored. Whether a real right or a
personal right is created through the resolution to approve the extension of the
section will be investigated. Then the practical implications of the right will be
scrutinised. The practical implementation of this section will have to be
addressed, for instance in circumstances where the extension is a previous
exclusive use area that is converted to form part of a section (for instance
enclosing of a patio). The change in the nature of the right, from an exclusive
use area to ownership of the extension, needs clarification. Finally, the effect on
the co-ownership share in the common property will be discussed. The effect of
the right on the position of the body corporate will consequently come under
scrutiny. The common property will be decreasing in value because of this

extension.

These uncertainties may be clarified if the nature and content of the right that is
created through the acceptance of the special resolution by the body corporate,
could be determined. The S7A fails to characterise the right of extension of the
section as either real or personal. Neither does it elucidate its content. The
application of principles of property law and contract law on this right may
provide more certainty regarding its legal effect as well as the rights and duties
surrounding the creation of such an extension of a section. This will be

addressed fully in the next chapter.
4.5 Developer's right to extension in terms of section 25 of the STA

4.5.1 Introduction

In the previous chapter the creation of the res in a sectional title scheme was
discussed in detail.*3® Previously in this chapter the role of the developer*}’ was
also discussed thoroughly. To contextualise and demonstrate the developer's
right to extension that is provided for in terms of section 25 of the S7A4, a short

summary of these principles will be provided.

46 Refer to para 3.3.
437 Refer to para 4.2.1.
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The legal nature of sectional title ownership is such that the superficies solo
cedit maxim*8 does not apply as in common law. That entails that in sectional
title ownership the co-owners of the land are not the co-owners of all the
attachments to the land, but all the sectional owners together are co-owners of
the land itself. The owner of a section is only the owner of a specifically
delineated part of the building that is shown as such on the sectional plan. All
areas on the sectional plan that do not form part of sections form part of the
common property and are held in co-ownership shares (a form of bound co-
ownership) by all the sectional owners. That will imply that all sections belong
to sectional owners and everything not part of a section is regarded as common
property. This co-ownership relationship is based on the underlying legal
relationship of ownership of a unit. The bound co-ownership consists of an
undivided share in the common property based on the specific unit's
participation quota. As indicated previously, the object of sectional title
ownership is the section, together with an undivided share in the common

property as a composite thing.43°
4.5.2 Provisions of section 25

The legislator decided to create section 25 to provide the developer with a right
to extend the sectional title scheme by addition of units and/or exclusive use
areas to the sections at a later stage. This right was introduced in terms of
section 25(1) of the S7A. In the 1971 Act a similar right was created in terms of
section 18 of the Act.**® The right is created from the outset when the
developer, who is at that stage the owner of the land where the scheme is to be
developed, applies for the opening of the sectional title register in the deeds
registry. The right is reserved as a condition on the newly developed scheme
through a certificate drafted by the conveyancer and filed, together with the

application for the opening of the sectional title register. According to Lotz and

438 Refer to para 3.3.1.2.

49 Refer to para 3.3.1.

40 The interaction of the rights created in terms of s 18 of the 1971 Act and s 25 of the 1986
Act will be discussed with reference to case law in the next chapter.
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Nagel the right in terms of section 25 is a right to urban immovable property.

They further classify the thing (res) to be an incorporeal immovable thing.**

Section 25(1) provides that a developer**? may, when applying for the

registration of a sectional plan:

...[r]eserve, in a condition imposed in terms of section 11(2), the right to erect,
complete or include ... for his or her personal account-

a) a building or buildings;

b) a horizontal extension of an existing building;
c) a vertical extension of an existing building; or
d) exclusive use rights only

on a specified part of the common property.

This also includes the right to divide such buildings into sections or sections and
common property and to delineate and provide exclusive use rights where
needed to the newly developed units. This right of extension of the developer
does not only include the right to build new buildings or make extensions to
existing buildings, but also the right to so-called "convertible building space".*+3
In terms of the Sectional Titles Amendment Act of 201344 the developer may
exercise his right to extension by subdividing existing open spaces (common
property) inside an existing building into sections. Therefore, the developer can
for instance divide 18 storeys of a 20-storey building into units, reserve the top
two storeys for later division and extend the scheme by developing the two top

storeys later.*+

Section 25 further provides that the part of the common property where the

extension will take place, must be specified and that the period within which

4“1 Lotz and Nagel 2007 75A4R 563.

442 Refer to para 4.5 regarding the right of extension of the body corporate.

43 Refer to Van der Merwe Sectional Titles 12-14 where he explains that this is a concept
borrowed from American condominium legislation.

44 33 of 2013.

445 Refer to the discussion of Oribel Properties 13 (Pty) Ltd v Blue Dot Properties 271 (Pty)
Ltd 2009 JOL 24392 WCC in the next chapter.
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extensions would be completed must be stipulated.**® The right will lapse when
the planned extension has been completed. A problem will arise though, when
the development is not completed within the specified period. According to Van
der Merwe**’ the court does not have an inherent jurisdiction to extend the
period for completion. Instead, if the period lapsed and the developer failed to
complete the extension, the right of the developer is terminated and vests in the
body corporate.**® However, this harsh situation was somewhat relieved by the
Sectional Titles Amendment Act of 2013*? which allows the developer to extend
the time by obtaining a unanimous resolution by the body corporate. Van der
Merwe explains further that a bilateral notarial deed*° should be entered into
by the bondholders and the holder of the right*! before the initial period came
to an end. However, as the body corporate needs to provide the developer with
a unanimous resolution to extend the period, and will obtain the right to extend
if the developer's time has run out, it is uncertain whether this relief has really
improved the situation. The body corporate or some of its members may decide
against allowing the extension of time, either to claim the right of extension for
the body corporate itself or to not allow the extension at all in order to protect
their undivided share in the common property. The fact that the right of the
developer lapses if not exercised in time, also raises the question as to whether

the right is subject to an extinctive condition, or whether it is actually

46 Van der Merwe Sectional Titles 12-32.

47 Van der Merwe Sectional Titles 12-19.

48 The Sectional Titles Amendment Bifl 632 of 2017 propose to amend s 15B (1) to include
that the registrar should note such lapsing on the title deed on application by the
developer or the body corporate if the developer is no longer in existence. The proposed
amendment also indicate that in the event of the title deed of the right not being
available, a "certificate by a conveyancer must be submitted to the effect that the title
deed to such right is not available, whereupon the registrar must endorse the deed
registry duplicate thereof" and should the original be found a similar endorsement should
be made upon that. This procedure, especially the fact that the conveyancer should
certify that the original title deed of the right is not available is criticized by the Law
Society of South Africa. They propose that the developer of someone from the body
corporate should rather supply an affidavit to this extent. Manyathi-Jele 2017 De Rebus
19.

449 33 of 2013.

40 Section 6 of the Sectional Titles Amendment Bill 623 of 2017 proposes that written
consent of the holder has been obtained before the right is transferred. Manyathi-Jele
argues that as a bilateral deed of cession is in any event needed this proposal does not
really make sense. Refer to Manyathi-Jele 2017 De Rebus 19.

41 The developer, or if he sold it, the new holder of the right.
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transferred to the body corporate on lapsing. Furthermore, as the right is
actually registered in the deeds office, being a limited real right, whether the
lapse of time is sufficient to effect the transfer of the right to the body
corporate. Therefore, although the right is stipulated in significant detail in the
Act, the combined effect of the statutory principles and the common law
position leaves some uncertainty. Neither are the rights and duties of the holder
of the right clear. This will be addressed through the discussion of case law

involving the right of extension of the developer in subsequent chapters.*>2
4.5.3 Section 25 process

The creation of the right will take place when the developer, through the
conveyancer and as prescribed by section 25(1) of the S7A4, reserves the right
to extend the sectional title scheme. This process will be initiated when he
applies to the Registrar of Deeds for the opening of the sectional title register of
the scheme. The conveyancer must submit a certificate of real right reserved in
terms of section 25(1) to the Registrar of Deeds, together with the
abovementioned application. The Registrar will endorse this certificate. The right
is reserved "by means of a registrable condition" against the certificates of
registered sectional title in the name of the developer.*>3 According to Van der
Merwe** this will be in respect of any reservation made by a developer to
develop the scheme in phases. It will also include the right to issue exclusive
use rights for all the units that will be developed as part of the extension of the
scheme. The S7A4 provides strict formalities that must be adhered to when the
process for the reservation of the right is initiated.*>> In terms of section 25(2)
in addition to the application indicated above, the following documents should

also accompany such an application:

452 Refer to para 5.3.2.3, eg SP & C Catering Investments (Pty) Ltd v Body Corporate of
Waterfront Mews 2010 4 SA 104 (SCA).

43 Pienaar Sectional Titles 261.

44 Van der Merwe Sectional Titles 6-24.

45 The developer had to register plans that indicate what the extensions should look like.
The discussion of cases regarding registration of plans of extension that differ from the
original reserved right such as Rosepark Admin CC v The Registrar of Deeds Cape Town
5522/2011 and PCL Trust v Registrar of Deeds 2011 3 SA 342 (O) will be discussed in the
next chapter.
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A plan to scale of the building or buildings on which-

o the part of the common property affected by the reservation;

o the siting, height and coverage of all buildings;

o the entrances and exits to the land;

o the building restriction areas, if any;

o the parking areas; and

o the typical elevation treatment of all buildings, are indicated.

A plan to scale showing the manner in which the building or buildings are
to be divided into a section or sections and exclusive use areas or the
manner in which the common property is to be made subject to the rights
of exclusive use areas only.

A schedule indicating the estimated participation quotas of all the units in
the scheme after such unit or units have been added to the scheme.
Particulars of any substantial difference between the materials to be used
in the construction of the building or buildings and those used in the
construction of the existing building or buildings.

The certificate of real right which is to be issued in terms of section
12(1)(e); and

Other documents as may be prescribed.

All these prescriptions seem to indicate that the reservation to extend by the

developer is clearly defined and provided for. However, the situation is not so

simple. This is mainly because the S74 provides for other means of obtaining

the right as well. Firstly, section 25(6) provides for the right of extension, if it

was not reserved initially by the developer or has lapsed,*® to vest in the body

corporate. Secondly, section 25(6A) provides for the possibility that a developer

may apply to the Registrar of Deeds for the registration of the right of extension

if he failed to reserve the right in terms of section 25(1) and before the body

corporate has been established. These additions lead to various possible

circumstances when the right could have been created. It also leaves more than

one possibility as to how the right may be terminated or come to an end.

Refer to para 5.3.3.2.

107



4.5.4 FEffect

After reservation of the right in a deeds registry, it provides the developer with
a statutorily created limited real right to develop future units in the scheme. In
terms of section 25(4)(a) the right of extension of the developer "shall for all
purposes be deemed to be a right to immovable property which admits of being
mortgaged". This right is reserved from the outset when the sectional title
register is opened. Furthermore, it provides the developer with the right to
phased development even if he does not own any units in the scheme any
longer. He is thus, essentially provided with a right to build (in future) on
someone else's land (the common property owned by the body corporate). The
right of the developer does not only affect the owners of units, but also holders
of other limited real rights, for example real security in the form of mortgages,
as the thing (res) that forms the object of the right comprises of the unit as well
as an undivided share in the common property. Therefore, the developer's right
to extend the scheme will have a direct influence on the sectional owner's share
in the common property as soon as the right is exercised by the developer. This
right of extension may also be transferred. Section 25(4)(b) provides that it
"may be transferred by the registration of a notarial deed of cession in respect
of the whole, a portion or a share in such right".4” When the right is created as
well as who the holder of the right is, is therefore, dependant on the facts of

each circumstance.
4.5.5 Right of extension of the body corporate

As indicated previously**® section 25(6) makes provision for the right of

extension to "vest" in the body corporate in two circumstances:

a. If no such a reservation of the right was made by the developer. This will,
therefore, be when a "new" right of extension is created by the body

corporate.

457 Refer to para 5.3.2.2 and s 18(a) of the Sectional Titles Amendment Act 44 of 1997.
48 Refer to para 4.3 above.
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If such a reservation by the developer was made, but has lapsed.*° This
will be when the developer has not exercised the right within a prescribed
period of time or he did not receive an extension of time by the body
corporate as provided for in section 25(1). This right will automatically vest
in the body corporate.*® The body corporate should similarly to the
developer, comply with the requirements set out in section 25(2).46! The
body corporate will then also acquire a certificate of real right to extend
the scheme. Registrar's Conference Resolution 65/2009 indicates "when a
body corporate obtains a certificate of real right as contemplated in section
25(6), such a right must be specified for a specific period of time".
According to Van der Merwe this resolution also provide that this right is

only for a specified term.462

4.5.6 Uncertainties regarding the interpretation of section 25

Although the Act provides strict requirements for the reservation and exercise of

the right of extension of the developer, the position is by far not as clear cut as

it may seem. The following uncertainties that exist regarding the right will be

investigated:

The legal nature of the right;

The entitlements provided to the right holder (the developer or in some

instances the body corporate);
The duties of the right holder

The legal nature of the right

The legal nature of the right has been clarified to some extent in the S74 as a

limited real right. However, this was not the case form the outset. In the case of

459
460

461
462

This is also provided for in s 5 of the STSMA.

Refer to Van der Merwe Sectional titles 12-22 and footnote 57 where he refers to 7orgos
(Pty) Ltd v Body Corporate of Anchors Aweigh 2006 3 SA 369 (W) para 58.

As indicated in para 4.5.3 above.

Refer to Van der Merwe Sectional titles 12-22 and RCR 65/2009 which indicate "when a
body corporate obtains a certificate of real right as contemplated in s 25(6), such a right
must be specified for a specific period of time".
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Erlax the court had to grapple with this question. In the next chapter, the
journey toward more legal certainty regarding the right of extension of the

developer will be traced through case law.
. Entitlements provided to and duties of the right holder

The developer's right to extension stretches only so far as the approved plans.
However section 25(13) of the 574 determines that:

A developer or his or her successor in title who exercises a reserved right
referred to in subsection (1), or a body corporate exercising the right referred
to in subsection (6), shall be obliged to erect and divide the building or
buildings into sections and to delineate areas of the common property subject
to rights of exclusive use strictly in accordance with the documents referred to
in subsection (2), due regard being had to changed circumstances which
would make strict compliance impracticable, and an owner of a unit in the
scheme who is prejudiced by his or her failure to comply in this manner, may
apply to the Court, whereupon the Court may order proper compliance with
the terms of the reservation, or grant such other relief, including damages, as
the Court may deem fit.

The interpretation of "changed circumstances" by the courts have also lead to a
fair amount of litigation. This development as well as the practical implications
of the courts' interpretation will be traced in case law in a subsequent chapter 5.
The fact that the developer only possesses the right for a specific period of time
also bore the brunt of litigation. So too, the fact that the developer may divide
the right or transfer the right. The position held by courts in this regard, will be
scrutinised in the next chapter. Finally, a limitation on the entitlement of use
and enjoyment of the property came under scrutiny. The SCA made quite a
significant ruling in this regard. This development will also be discussed in the

next chapter.
. Duties involved in the holdership of the right

The duties imposed on the holder of the right are also not clearly illuminated.
Although it can be found when sifting through different legislative pieces, it is
not summarised in such a way that it creates legal certainty. Examples of such
duties to be found in somewhat random legislation will be pointed out in the

next chapter.

110



The abovementioned uncertainties will be addressed in the next chapter. The
application of case law as well as common law principles and the subtraction
test, where applicable, will be employed to provide a clearer understanding of

the right of extension provided by section 25.

4.6 Rights of exclusive use of parts of the common property in
terms of section 27 of the STA and section 10(7) and (8) of the
STSMA.

4.6.1 Introduction

The S7A only allows for individual ownership of a unit that is delineated
according to its walls, ceilings and floor. Furthermore non-contiguous parts of
buildings such as storerooms, garages and servants' quarters may also be
included as part of a unit, if it is so indicated on the sectional plan.%®3 However,
other parts of the building or buildings needed for the use and enjoyment of the
property are often not included as part of the units on the sectional plan. This
may for instance be parking bays, balconies, courtyards, patios, and so forth
which are not included in the sectional plan as part of the unit. In order to
provide the owner of a unit with the proper use and enjoyment of such spaces,
the legislator created so called exclusive areas in section 27 of the S7A.46%
These spaces form part of the common property, but it may be allocated for the
exclusive use of the owner of a specificsection. The right is registered as a real
right of exclusive use and the owner is provided with a certificate proclaiming
the real right of exclusive use.*®> These areas still form part of the common
property under the control of the body corporate, but are reserved for the
exclusive use of a specific owner. The sectional owner obtains a real right to

that specific part of the common property. The owner may be forced to make

43 Pienaar Sectional Titles 60.

44 According to Van der Merwe Sectional Titles 11-21, the 1971 Act did not make provision
of exclusive use areas on common property. Developers used mechanisms such as
servitudes or notarial leases to reserve exclusive use areas for themselves. They also then
proceeded to lease this out to owners in the scheme. They were even allowed to sell
these exclusive use areas to outsiders who had no other interest in the scheme.

45 Pienaar Sectional Titles 74.
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additional contributions to the levy fund if needed for insurance, taxes and
maintenance of the levy fund. According to Van der Merwe, the reason for
providing for these rights in the S74 was to provide the security of title to the

holder.46%

4.6.2 Establishing, transferring and lapsing of exclusive use rights as limited

real rights
Section 1 of the S7A4 defines exclusive use areas as:

... a part or parts of the common property for the exclusive use by the owner
or owners of one or more sections.*’

Section 27(1) of the S7A4 prescribes the procedure for the establishment of the
exclusive use areas. It stipulates that the developer must, upon application for
the opening the sectional title plan, include a schedule that delineates the
exclusive use areas. It does not, however, stipulate that a specific exclusive use
area should be allocated to a specific unit. In practice, a specific exclusive use
area is often indicated on a sectional plan as allocated to a specific unit, for
example a garden area adjacent to a section. Section 27(1)(b) further provides
that the right to the exclusive use will be ceded by the developer to the owner
of a unit, by the registering a unilateral notarial deed in favour of such an

owner.

However, the 574 also makes provision for other ways of establishing exclusive
use areas. Pienaar*® summarises the other ways in which exclusive use areas
may be established besides the one mentioned above. Firstly, it may be
reserved by the developer after the sectional title register has been opened, but
before the body corporate has been established.*® The developer should then

apply for a certificate of limited real right of exclusive use of a specific unit. The

466 Van der Merwe 1988 De Rebus 831.

47 GN 623 in GG 40951 of 30 June 2017 (Sectional Titles Amendment Bill 623 of 2017)
proposes to amend the definition of an exclusive use area to also make provision for the
use of the exclusive use area by lawful occupiers.

468 Pienaar Sectional Titles 76.

49 This is, therefore, in the timeline before the first unit has been transferred to another
person. Refer to para 4.5.3.
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STA also requires the written permission of the mortgagee of the specific unit.
The limited real right of exclusive use is also transferred to the owner of the unit
by means of a notarial deed of cession. Should the occasion arise for the
establishment of an exclusive use area whilst the scheme is already up and
running, the S7A4 provides for the possibility that the body corporate may apply
to the Surveyor-General to indicate on the sectional plan where exclusive use
areas may be found. This application by the body corporate must be sanctioned
by means of a unanimous resolution.*’? This right of exclusive use is also ceded
notarially to the relevant owner by the body corporate. Finally, Pienaar mentions
exclusive use areas that came into existence contractually or by amendment of
the rules under the 1971 Act. This basically provides legal effect to these types
of exclusive use rights that existed before the 1986 Act. These rights will also be
ceded by the body corporate upon application from the sectional owner.
Grové,*! furthermore, indicates that section 25(1) also makes provision for the
creation of exclusive use areas as part of the developer's right of extension. He

may extend the scheme by adding exclusive use areas only.
Section 27(1)(c) of the S7A provides that:

If a developer ceases to be a member of the body corporate ... any right to an
exclusive use area still registered in his or her name vests in the body
corporate free from any mortgage bond.*’?

Section 27(4) also makes provision for the owner of a unit with an exclusive use
right to "transfer his or her interest in such right to the owner of another unit in
the scheme" through registration of a notarial deed of cession between the
parties in the deeds office. Only an owner of a unit may be the right holder of

an exclusive use area as provided for in section 27 of the S7A. According to Van

470 Refer to para 4.3.3.

471 Grové 2013 http://www.ghostdigest.co.za/articles/creation-of-euas/54354.

472 This situation was not successfully addressed with the inclusion of s 27 in the initial
version of the S7A. In 1988 already Van der Merwe lamented the fact that developers
kept exclusive use areas for their own benefit although they did not own a unit in the
complex any longer and then failed to take responsibility for the upkeep and maintenance
of said exclusive use areas. Refer to Van der Merwe 1988 De Rebus 831. McKersie v SDD
Developments (Western Cape) (Pty) Ltd 2013 5 SA 471 (WCC) will be discussed in the
next chapter regarding the vesting of the right of exclusive use in the body corporate.
Refer to para 5.4.2.3.
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der Merwe, it was possible before 2003, for an owner to sell his unit without
simultaneously ceding the exclusive use area. This position has, however, been
amended by the Sectional Titles Amendment Act 29 of 2003.#73 In terms of the
2003 amendment section 27(4)(b) determines that any such right still registered
to the name of an owner when he ceased to be a member of the body
corporate will vest in the body corporate free from any mortgage bond. In the
Sectional Titles Amendment Act 10 of 2011 this now also includes any other

registered real right.*#

The reason behind this is probably to assist in a situation, where the exclusive
use area was mistakenly not transferred from one owner to another. Say for
instance the exclusive use right was held by A, but mistakenly not transferred to
B. B had in the meantime sold the property to C and C to D. When D realises
that the exclusive use right has not been transferred to him, he must now find
all the previous owners and request A to cede the right to B, B to C and then
only will he receive transfer of the exclusive use right. In order to address this
untenable situation the right vests in the body corporate should the holder of
the right not be an owner in the scheme any longer. They can then cede the
right to D.%7>

Although the reasoning behind the vesting of the exclusive use right in the body
corporate should the holder of the right no longer be a member of the body
corporate,*’% is understandable, certain uncertainties still exist. Say for instance
the holder of the right of exclusive use dies of natural causes he will no longer

be a member of the body corporate. It would be unthinkable that the legislator

473 Van der Merwe Sectional Titles 11-24. Refer also to Mostert 2002 Ste// LR 268 where she
discusses the problems surrounding exclusive use areas that are not formally linked to
specific units.

474 Van der Merwe 2011 Stel/ LR 129.

45 Van der Merwe Sectional Titles 11-25.

476 In terms of s 36(2) of the S74 "any other member of the body corporate shall cease to be
a member thereof when he ceases to be the owner of a unitin the scheme in question".
(Own emphasis.) The use of "ceases to be an owner of a unit" is a clumsy wording in the
Act. A lot of uncertainty would have been alleviated had the legislator rather used "if the
holder of the right is not an owner of a unit any longer".
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intended for such an exclusive use right to vest in the body corporate.*’” The
right should together with all the other assets of the deceased automatically

vest in the executor of the deceased's estate.*’8

According to West, the cession of the exclusive use right from the developer to
the owner is done by means of a unilateral deed of cession, whereas the cession
of an owner of a unit to another owner of a unit is done through a bilateral
deed of cession.*’® Gerke argues that the cession of the exclusive use area from
the body corporate to the owner, will also be in the form of a bilateral notarial
cession, but that the cession from a current owner to the new owner who
bought his unit will be in the form of a unilateral cession. He bases his argument
on the fact that section 27(2) indicates a notarial cession "entered into by the
parties". He further indicates that section 27(4) does not prescribe a bilateral
agreement in "all cases". He argues that he successfully registered these
cessions in such a manner.*8 However, it seems as if West's viewpoint is

currently the accepted position in practice.!

Section 27(5) determines that the right to exclusive use may be terminated by
registering a notarial deed of cancellation.*? This deed should be drawn up
between the owner and the body corporate. The mortgagee of the owner's unit
must give written consent for such cancellation and the body corporate must be

authorised by a special resolution of its members.83
4.6.3 Exclusive use areas as limited real rights

In terms of section 27(6) the right to exclusive use registered to the owner of a

unit is deemed to be:

477 Van der Merwe sketches a similar situation in Sectional Titles 11-26.

478 Van der Merwe Sectional Titles 11-37.

479 West 1994 Conveyancing Bulletin 3.

480 Gerke 1997 Property Law Digest np.

41 Pienaar 2010 Sectional Titles 79.

482 Section 14 of the Sectional Titles Amendment Bill 623 of 2017 proposes that this right if
held by the developer may be cancelled by him "prior to the establishment of a body
corporate, with the written consent of the mortgagee of the exclusive use area" by means
of a unilateral deed of cession.

483 Refer to para 4.3.3.
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...a right to immovable property over which a mortgage bond, lease contract
or personal servitude of usufruct, usus or habitatio may be registered.

As the holder of the right is provided with a certificate of real right of urban
immovable property, it may be enforced against the world at large.*®* It
provides the holder of the right "with a sense of security regarding the use of
parking bays, garden areas et cetera to the exclusion of all others, sectional
owners and outsiders alike.*> It may also be mortgaged.*® However, Van der
Merwe states convincingly that, as the mortgage may be cancelled without the
consent of the mortgage holder in this instance, it is doubtful whether financial
institutions will consider the use of an exclusive use area as security for a
mortgage bond.*¥” Section 27(5) also provides that the exclusive use area is
given to the owner for a specific purpose. This may also hamper the owner's

use and enjoyment of the exclusive use area.
4.6.4 Rule-based or so called "non-genuine rights of exclusive use”

Section 27A of the S7A previously provided for the obtaining of rights of
exclusive use and enjoyment of the common property, by means of rules
registered by either the developer or the body corporate.*® The creation of
exclusive use areas by means of management rules, was initially statutorily
provided for by the Sectional Titles Amendment Act 29 of 2003 which Act
introduced section 27A. These rights are neither registered in the deeds registry
as real rights, nor are they indicated on the sectional plan. The fact that these
rights are not "deemed rights to immovable property" is emphasised by section
27A(a) which determines that these rules may not create rights contemplated in
section 27(6). Section 27(6) determines that:

44 Van der Merwe Sectional Titles 11-55.

45 Mostert 2002 Stell LR 275.

46 Pienaar Sectional Titles 80; Van der Merwe Sectional Titles 11-33. According to the
Sectional Titles Amendment Act 6 of 2006 the definition of "sectional mortgage bond" in s
1 was extended to include interests in an exclusive use area that may be mortgaged.

47 Van der Merwe Sectional Titles 11-25.

488 "Section 27A was repealed by item 12 of the Schedule to the S75MA, but re-enacted in ss
10(7) and (8) of the S7TSMA". Van der Merwe Sectional Titles 11-53.
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A right to the exclusive use of a part of the common property registered in
favour of an owner of a section, shall for all purposes be deemed to be a right
to immovable property...

Section 27A was repealed and re-enacted in sections 10(7) and 10(8) of the
STSMA.#82 Section 10(7) of the S7TSMA determines that a developer or a body
corporate may make management or conduct rules which confer rights of
exclusive use and enjoyment of parts of the common property upon members of
the body corporate. Section 10(8) determines that the rules referred to in
section 10(7) should include a layout plan which clearly indicates the locality
and purpose of the proposed exclusive use area. However, neither section 10(7)
nor 10(8) provide distinctly that the right created is not a right as contemplated
in section 27(6) as was the case with section 27A(a). The absence of such a
direct prohibition may open the door in future for the rights created in terms of
section 27(6) to be deemed "rights to immovable property". The current

situation, though is that these rights may not be registered in the deeds office.

The inclusion of the specific reference to "management and conduct rules" in
section 10(7) echoes West's*? previous argument, that exclusive use rights in
terms of sthe previous section 27A (which has been repealed) could be created
by management and conduct rules. In the case of the creation of the exclusive
use area in @ management rule a unanimous resolution is needed, whereas a
special resolution is needed in the case of the creation of the right in a conduct
rule. Van der Merwe points out that owners who acquire exclusive use rights in
terms of conduct rules, would have less protection of their rights as the rules
can be changed through special resolution instead of unanimous resolution.*!
These rights are also in favour of a specific owner, but are not classified as real
rights. According to Pienaar*?? these rights are sometimes referred to as "non-

genuine rights of exclusive use". Van der Merwe*3 used this term in a case

4 The "non genuine exclusive use rights" initially created by s 27A of the S74 and currently
created and provided for by s 10(7) and 10(8) of the S7S5MA will hereafter be referred to
as s 10(7) and (8) rights.

40 West 2012 SADJ 27.

#1 Van der Merwe Sectional Titles 11-53.

492 Pienaar Sectional Titles 77.

493 Van der Merwe 1997 7THRHR 327.
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discussion*®* and indicated the support by the court for the so called "rules
method". He indicates that should this method be accepted it would be a
cheaper and less cumbersome method of establishing exclusive use areas.
Maree, on the other hand, uses the term "minor exclusive use areas".*?> Pienaar
further indicates that the requirements for the obtaining or establishment of

these rights are:

. The rules must include a layout plan to scale on which the locality of the
area is indicated.

. The area must be distinctly numbered.

. The purpose for which it may be used must be clearly indicated.

. A schedule indicating to which owner every such part is allocated must be

kept.

These rights are not indicated on the sectional plan, but merely on a layout
plan. Neither are they registered in the deeds registry.4°® Therefore, these rights
are not real rights, but rather personal rights enforceable against the sectional
owners and the body corporate. Ideally these exclusive use areas should be
allocated by the body corporate to a specific unit and such allocation should be

kept on record. This is, however, not always the case in practice.

In summary, it seems apt to mention that Van der Merwe draws a few
distinctions between registered exclusive use rights in terms of the S74 section
27(1) and rule-based exclusive use rights in terms of sections 10(7) and 10(8)
of the STSMA:

. The technical requirements for establishment differ and they are
delineated differently.

. The right in terms of the rules is not a real right, but a personal right

4 Pineleigh CC, Zackon, Zeiss and Cauchois v McGrath, McGrath NO, Body Corporate of
Pineleigh, Registrar of Deeds, Surveyor-General 1994-05-05 case no 74/94 SE.

495 Maree 2008 De Rebus 44.

4% However, according to Moore there is a duty on the conveyancer to "properly and
accurately represent what is the subject matter of the sale" and the exclusive use area
created in terms of section 27A is "part of the subject matter of the sale". Refer to Moore
2013 Ghost Digest 1.
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. The registered real right of exclusive use is transferred by notarial deed of
cession whereas the personal right is transferred automatically with the
transfer of the unit or by amendment of the rules.

. Should the registered real right of exclusive use not be transferred when
the unit is transferred, it will vest in the body corporate, however, the

personal right will remain linked to the particular owner of the unit.#?”
4.6.5 Uncertainties regarding the interpretation of section 27
. The legal nature of the right as limited real right

Although the right is classified in terms of the S74 as a limited real right this
does not clear up all uncertainties. There is no numerus clausus of real rights
and real rights may be created by legislation, in which case they are applicable
notwithstanding the requirements of the "subtraction from the dominium test",
or by agreement. In this case they are registrable in a deeds registry as limited
real rights only when complying with the requirements of the "subtraction" test.
However, these newly created real rights are usually categorised as either
praedial or personal servitudes.*?® Whether these rights fit into those categories,
however, is questionable. The debate regarding this newly formed limited real
right will be tracked in the next section to come to a better understanding of

what the real effect of this limited real right is.
. The entitlements and duties of the holder of the right

As the right of exclusive use in terms of section 27(1) and (2) is statutorily
created, the entitlements of the right are also not as clear cut. This relates to
the necessity to define the content of the right. A few examples regarding the
purpose of the exclusive use area, the maintenance of it and any financial
liability flowing from the exercise of the right will be discussed with reference to

case law.4°

497 Van der Merwe Sectional Titles 11-55 to 11-57.
498 Mostert 2002 Stell LR 279.
49 Refer to para 5.4.3.
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. The lapsing of the right if the owner sells his unit

The non-transfer of the right leads to litigation that shed important light on the
uncertainties still existing regarding exclusive use rights. This will be dealt with
in the next chapter. The mortgage bond is cancelled without the consent of the

mortgagee.>%
. The legal nature of section 10(7) and 10(8) rights

Finally the legal nature of the "non-genuine exclusive use areas" will be
investigated. The fact that these rights are classified as personal rights will be
critically discussed. The application of the "subtraction from the dominium’ test

will be employed here to further investigate these rights.
4.7 Conclusion

It is clear that the nature of these rights discussed above, lead to legal
uncertainty and causes problems in practice. It is also clear that the
categorisation of these rights of the owners or the developer as either real or
personal rights will influence the owner's dominium of his unit in a sectional title
scheme. Depending on the determination of the nature of the right successors
in title may also be bound.>®! Furthermore the content of these rights need to
be determined as it will affect the co-owners' share in the common property. In
some instances, case law and amendment to legislation have addressed some of
the uncertainties. In other instances, the problems are addressed by Conference
Resolutions of Registrars of Deeds. In the next chapter a systematic
investigation of relevant case law, the application of common law principles and
the opinion of academic writers will beundertaken to bring some clarity. The
systematism of the rights in this manner would lead to recommendations to
address the contentious issues mentioned above. Finally, the application of the
subtraction test in applicable circumstances will provide clarity as to the legal

nature of these rights.

50 Pienaar 2010 Sectional Titles 79.
301 Should the right be classified as a real right, successors in title will be bound.
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CHAPTER 5

A CRITICAL DISCUSSION OF CERTAIN RIGHTS CREATED IN
SECTIONAL OWNERSHIP WITH SPECIAL REFERENCE TO THE
"SUBTRACTION FROM THE DOMINIUM TEST"

5.1 Introduction

The rights created for owners in terms of sections 24 and 27 of the S7A4, section
10(7) and (8) of the S7T5MA and the developer in terms of section 25 of the S7A4
were discussed in the previous chapter. In that chapter, the legislative
background of these rights was sketched with reference to the role players and
procedures involved in the creation, amendment and termination of these
rights. The statutory provisions, process and effect of each of these rights were
illuminated. Some uncertainties relating to the legal effect and the practical
implementation of these rights were identified. In this chapter, these
uncertainties will be expanded upon. This chapter will constitute a more
thorough investigation into the theoretical uncertainties identified in the
previous chapter, and substantial recommendations of possible solutions to
clarify the uncertainties will be made. A discussion of the relevant legal
developments to seek the balance between the entitlements of the right holders
and the entitlements in terms of the sectional owners' share in the common
property that is affected by the exercise of these rights will be made. The
analysis will include case law, opinions of legal writers and practitioners and
some Conference Resolutions by Registrars of Deeds. In an attempt to
determine a balance between the rights of parties involved, the application of
private law principles on existing uncertainties, specifically the requirements of

the subtraction test, will be undertaken.

In determining the legal effect of the rights, as well as the entitlements and
duties of the right holder, it will become clear how the categorisation of these
will influence the entitlements in terms of a sectional owner's co-ownership

share in the common property.
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5.2 Sectional owner's right to extend his section in terms of section

24 of the STA

5.2.1 Introduction

The significance of a discussion of section 24 for this study is firstly to
determine what the legal nature is of the right created by the special resolution
of the body corporate to allow an extension of a section in terms of section 24.
Secondly, the practical implications of such an extension will be investigated.
Finally, it will be illustrated how the creation and implementation of this right
influences the sectional owners' co-ownership share in the common property.
This investigation will lead to more clarity with regard to the legal position of the
owner of a section who applied for the extension of his section, as well as the
legal position of the co-owners as this application impacts directly on their co-

ownership share in the common property.
5.2.2 Legal nature of the right

It may seem obvious that the right created in terms of section 24 by a special
resolution of the body corporate provides the holder of the right (the owner of
the section) with a creditor's right until the extension has been approved by the
Surveyor-General and the amended sectional plan has subsequently been
registered in the deeds registry.”%2 By registration, the ownership of the
extended section is formalised in the name of the sectional owner. Although no
property transfer by deed of transfer will take place, the title deed of the section
is endorsed to reflect the extension of the section so that the extension forms
part of the section from the date of endorsement. The transfer transaction is
thus in the form of an endorsement of the title deed of the section referring to
the amended sectional plan and participation schedule. The effect of the
endorsement will be that the ownership of the extended part of the section
vests in the sectional owner through the transfer of the ownership of that part

of the common property by the body corporate.

502 Refer to para 4.3.5.3.
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A dissection of the transactions leading to the ultimate acquisition of ownership
brings about clarity regarding the specific legal nature of the right. Initially the
right is created in the obligatory agreement. This is the adoption of a special
resolution by the body corporate upon application by the owner. The agreement
"does not vest the legal title ... in the beneficiary".”% It actually creates a
creditor's right by which the owner can now claim "the performance of the
contract by delivery of the (real right)".>®* The creditor's right created by the
adoption of the special resolution by the body corporate does not include a right
to the part of the land upon which the extension is erected, but rather the right
to eventually receive an enlarged section in terms of the amended sectional
plan. Physical proof for this argument may be found on the amended sectional
plan which will now reflect the extension as part of the section. That being the
case, the object of the right is a performance and the corresponding right has to
be a creditor's right (ius in personam ad rem acquirendam)>® up until

registration.

The importance of ascertaining the nature of the right is to determine what type
of security the right holder will have. One of the characteristics of the right is
that although the holder obtains a creditor's right, it is actually conditional. The
holder has the obligation to see to the practical extension of a building and
section in accordance with the special resolution. The only obligation on the
body corporate is to sign the necessary documents to enable the registration of
the extension of the section, once the right holder has performed his duties in

terms of the agreement.

This right, therefore, places many obligations and all the risks on the holder of
the right. These include the financial responsibility involved in physically
extending a building to which the holder of the right does not hold the title deed

of the land on which the extension is affected. Furthermore, due to the legal

503 Laurens Saaklike regte 254.

504 Refer to Laurens Saaklike regte 254 where he discusses the case of Willoughby's
Consolidate v Copthall Stores 1918 AD 1 16.

505 This position is also confirmed by the fact that the banks are hesitant to provide credit for
the building of such an extension.
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nature of this right, the holder will be unable to access credit on the basis of the
registration of a mortgage bond in order to finance the extension. It also
exposes the holder of the right to at least a temporary loss of practical
creditworthiness. From the moment at which the holder physically extends the
building until registration thereof, the creditor's right is both tenuous and fragile
in nature. This tenuous and fragile nature is illustrated by the risk faced by the
holder of an attachment of part of the common property in the scheme, of
which the land to which the right of extension applies, forms part. Such
attachment, ordinarily based on a court order, could be based on either any
debt of the Body Corporate, or even the debt that a sectional owner owes to the
local authority in respect of unpaid municipal services or rates and taxes.
Section 15(1)(a) of the STSMA e implies that in the event of any money owed
by the Body Corporate, all members of the Body Corporate are jointly and
severally responsible for payment. This has the effect that any creditor of the
Body Corporate, after following due process, may attach units of sectional
owners, which includes the sections as well as the undivided share in the
common property attached to the sections. In respect of unpaid rates, service
charges and municipal taxes, a local authority may also attach the undivided
share in the common property in a scheme along with the attachment of a
specific unit in the scheme. This right to attach the common property follows
from the specific manner in which the unit is defined in the S74, namely as a
section together with an undivided share of the common property in terms of
the quota allocated to that section. The effect of such attachment is that
registration of the extension of the unit will be prevented for as long as the
attachment of an undivided share of the common property is in place. This
exposes the holder of the right to extend to the risk of incurring all costs related
to the extension without being able to exercise the right to register the
extension — as a result of the unpaid debts of other owners in the scheme or the

Body Corporate.

506 Section 47(1) of the STA.
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This brings one to the questions of how and when this creditor's right against
the body corporate is replaced by ownership of the extended part of the section
in the sectional owner in question. On investigation, the distinction between real
and personal rights, which forms the focus of this study, becomes relevant
again. Laurens, in his discussion of the function of registration and especially
the relevance of the specific time of registration refers to Registrar of Deeds v

Ferreira Deep”®” where the court described the legal position as follows:

As contracts, with few exceptions, give rise to only personal rights, this class of
right, although relating to immovable property, is a personal right until
registration when it is converted into a real right by such registration.

Laurens criticizes this decision on the basis that it leaves the impression that a
certain class of jura in personam ad rem aquiredam are registrable.>%® He refers
to Van Warmelo and Reinsma who also criticize the court's interpretation that a
personal right is "converted" to a real right upon registration.”%® A more sound
explanation is offered by Laurens when he states that a jus in personam ad rem
aquiredam is simply a creditor's right against someone in terms of which that
person should deliver (transfer) a thing or a real right. Upon the delivery of the
thing (in the case of immovable property by registration), the creditor's right is
discharged. Therefore, the creditor's right is extinguished and is not transformed

into a new type of right.>10

In applying this theoretical background to the case at hand, it seems that the
right is seen as a creditor's right up until registration of the revised sectional
plan, at which stage the creditor's right is extinguished and the real right, in this
case ownership, comes into existence. The owner who applies for the extension
of his section is a co-owner of a specific undivided share in the common
property. This right is both indivisible and undivided.>'! This position differs from

the transfer of ownership to a co-owner of a piece of land registered in the land

507 1930 AD 169 on 180.

508 Laurens Saaklike regte 109.

509 Laurens Saaklike regte 114. Refer to para 2.5.3.
510 Laurens Saaklike regtel14.

511 Pienaar 2010 Sectional Titles 62, 32.
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register. Although the co-ownership share in the common property is held in
bound common ownership, this transfer differs from an ordinary bound common
ownership transfer. The most important difference relevant to this study is that
the co-owner in the usual bound common ownership relationship may not
alienate or encumber his share in the common property without the consent of
the bound common owners. However, this is not the case in sectional title
ownership. In this instance, the owner will alienate his share of the common
property together with the sale of the unit.>'2 In terms of the right of extension
in terms of section 24, the owner will in effect sell his share of the common
property on the part that is extended onto the common property to himself. In
the instance under discussion, the owner will in actual fact, wear two hats in
these circumstances, one being as co-owner of the common property, the other
as individual owner who will benefit from the transfer. This explanation will

prove beneficial to clarify certain problems that may arise in practice.

One such a problem occurs in the event that the registration of the amended
sectional plan is not performed correctly in the deeds office. The question needs
to be asked as to how the position of the buyer of a unit (of which the extended
section forms part) will be influenced should the owner, for instance, sell the
unit, but the extended section has never been registered as part of the section
as per section 24. The buyer will see an enclosed balcony and expect it to be
part of the section, when, in actual fact, it is not. The new owner would
probably claim performance, namely that the previous owner should request the
body corporate to apply to the deeds office for rectification of the mistake..
However, as the previous buyer is no longer an owner of the unit, the effect of
the application for rectification of the sectional plan in terms of section 14(1) of

the S7A is uncertain.

The ST7A is silent on whether the right created by the special resolution will still
vest in the original owner despite him no longer being a member of the body

corporate, or whether it would remain vested in the body corporate if such an

512 pjenaar 2010 Sectional Titles 32.
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owner has sold his unit before completing the section 24(6) application. This
leads to a further uncertainty as to whether the new owner will be able to
accept the transfer in his name from the body corporate or whether the effect
of the resolution is terminated if the initial applicant did not follow through with
the transaction. A practical solution would be for the new owner to apply to the
body corporate for a duplicate special resolution after becoming owner in order
to correct the mistaken position. However, it is debateable whether this
resolution taken after the fact by the body corporate will be a special resolution
in the technical sense. It seems as if the body corporate will neither have the
discretion to deny the resolution nor to determine afresh whether the resolution
is in its best interest. It will probably be mala fide of the body corporate to deny
such a second application. Should such permission be withheld by the body
corporate, section 6(9) of the S7SMA will allow the aggrieved owner to
approach the chief ombud for relief. The circumstances of this resolution will,
therefore, be different from the initial special resolution that was mistakenly not
effected through registration in the sense that the body corporate will be
"forced" to take the second special resolution. This will, however, not be the
case if the original owner enclosed the balcony without first obtaining the
special resolution by the body corporate. In both circumstances, the new owner
would then probably be entitled to claim any additional costs as damages from

the previous owner.

The inclusion of a section similar to section 27(4)(b) which allows for an
exclusive use right that was not properly transferred by the developer before
exiting the scheme to vest in the body corporate, will probably alleviate this
situation. Alternatively, the new owner will have to apply for a new special

resolution to allow the extension afresh.
5.2.3 Practical implications of the right

In circumstances where the extension is a previous exclusive use area that is
converted to form part of a section (for instance the enclosure of an exclusive

use balcony), the change in the nature of the right from a right of exclusive use
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to an ownership right in an extended section needs clarification. If the exclusive
use area was created as a limited real right and ceded by the developer to the
sectional owner, the application for the extension of the section in terms of
section 24(6) should also include an application for the cancellation of such a
limited real right. This will probably serve the publicity principle sufficiently.
However, if the exclusive use area was not created in terms of section 27(1),
but rather in terms of the previous section 27A (now section 10(7) and (8) of
the S7SMA), it will have the effect that a personal right (of exclusive use) is
cancelled by agreement and a right to ownership of the extended area is
transferred by means of an endorsement in the deed office from the body
corporate to the owner of the (extended) section. It is, therefore, suggested
that the resolution passed by the body corporate to allow the extension should
also indicate that previous agreement is being cancelled, and upon transfer of
the extended part to the owner of the section, the exclusive use area will not
form part of the common property any longer. This entails that should the
extension of the section include part of an adjoining exclusive use area, the
existing exclusive use area needs to be cancelled and a new exclusive use area
needs to be registered. If the section and exclusive use area are owned by the

same person, the amendments must be shown on the sectional plan.>t3
5.2.4 Co-ownership share in the common property

As the sectional owners, and not the body corporate are the owners in
undivided shares of the common property the body corporate will normally not
receive any money for the loss of part of the common property in the event of
the extension of the section. This will usually be addressed by the increase in
levy that will be paid by the sectional owner of the enlarged section. Even
though as we have seen that no transfer is involved in an extension of a
section,, a transfer duty receipt still needs to be submitted with the application
to the deeds registry. RCR 40/1989 confirms that a transfer duty receipt must

be lodged if the floor area of the section is increased. Currently the practice

513 Refer to RCR 76/2012. There is only one sectional plan for the scheme containing
different sheets. Pienaar 2010 Sectional Titles 114.
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(where no selling price is involved) is that the conveyancer will declare a
minimal amount (for example R100,00) as the value of the transaction. The
reason for this is that should the increased value of the extended section be
stated as below market value, South African Revenue Service (SARS) may view
it as a donation and claim donation tax from the body corporate. As a result of
the directive from SARS that it will accept a declaration that the value of the
transaction is merely R100.00,currently no transfer duty is payable in practice
on these transactions.>!* However, if SARS decides, especially in areas where
the property is extremely valuable, that the increased levy is not sufficient
compensation for the loss of part of the common property, the extension will be
viewed as a donation and donation tax will be claimed from the body corporate.
SARS has discretion in terms of the 7ransfer Duty Acf'® to either insist on the
furnishing of independent valuations of any property which is alienated for the
purposes of transfer duty, or in extreme circumstances, to do its own valuation
of a property to be transferred before issuing a transfer duty assessment.
Theoretically, SARS may in the normal course of things take a decision to
implement a narrower approach towards the value of these transactions. For
example, if a unit on the ground level of a complex in Clifton is sold for 30
million rand, and the floor area of the section is extended by 50m?2, it is clear
that the value of the property concerned has been increased by far more than
R100.00. It may be only a matter of time before SARS regards these
acquisitions as an opportunity to bolster the funds of the fiscus. The fact that it
is theoretically already regarded by SARS as an acquisition of property,

elucidates this aspect of the legal nature of the right.
5.2.5 Conclusion

From the above discussion, it is clear that the legal nature of the right created
by the special resolution of the body corporate to allow an owner to extend his

section, presents a specific set of problems and uncertainties. Although the

514 All transactions with a value of less than R700 000 is currently taxed for transfer duty
practices at a rate of 0%. Refer to SARS website at http://www.sars.gov.za/TaxTypes/
TransferDuty/Pages/Transfer-Duty-Payment-Rates.aspx.

515 Act 40 of 1989. Also refer to West 1997 De Rebus 309.
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application of certain common law principles such as the distinction between
real and personal rights may alleviate some of these, a clearer phrasing of the

legal position needs to be done by the legislature.

5.3 Developer's right to extension in terms of section 25 of the

Sectional Titles Act

5.3.1 Introduction

Although statutorily created and apparently graphically defined, a significant
number of decisions concerning the developer's right of extension of the
scheme have seen the light. Initially, the focus was on whether the right could
be classified as a real right or a personal right. As the nature of the right was
initially not defined by legislation, the court applied the common law subtraction
test to solve the problem. Consequently, when legislation cleared up this
uncertainty in section 4 of the S74, the finer classification of the right as a
limited real right was dealt with by the court. The dubious classification of the
right as a personal servitude led extensive criticism by academics. The content
of the right was also investigated by the court. However, the rights and duties
of the right holder (namely the developer or the body corporate) led to even
more litigation. These developments of the right of extension in terms of section
25 will consequently be tracked in case law in as far as it could contribute
towards the solution to the uncertainties briefly illustrated in the previous

chapter, namely:

. the legal nature of the right;

. the entitlements provided to the right holder (the developer or in some
instances the body corporate);

. the duties of the right holder.
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5.3.2 Legal nature of the right

5.3.2.1 Application of the subtraction test to determine whether the right is a

real or a personal right

The legal nature of sectional title ownership is not subject to the maxim
superficies solo cedit rule as applied in common law.>1® As indicated in Chapter
3,°17 the object of ownership of a unit is twofold, namely: a section, which is
demarcated in terms of its vertical and horizontal boundaries inside the building
as well as an undivided co-ownership share in the common property. It is on the
common property that the developer may register a right of extension as a right
to immovable property,>'® which may be transferred by the registration of a
notarial deed of cession.>!? Initially, it was uncertain whether the right should be
classified as a limited real right or as a personal right. Erlax was discussed
previously®?® mainly with the focus of its contribution to the discussion
surrounding the subtraction test. In the Erlax case, the court applied the
subtraction from the dominium test and determined the right to be a real right
by nature as it intended to bind successors in title>?! and since it diminished the
undivided co-ownershipshare in the common property co-owned by the
sectional owners.®?2 This part of the judgement has been addressed
previously®® and will not be discussed further here, save to mention that the
application of the subtraction test was correct, as was the classification of the
right as a limited real right. The application of the subtraction test is referred to
in passing in Oribel Properties 13 (Pty) Ltd v Blue Dot Properties 271 (Pty)

Ltd,>** where the court found that the exercise of the right was a "diminution of

516 Refer to para 3.3.1.2.

517 Refer to para 3.4.2.

518 Gection 25(4)(a) of the S7A.

519 Gection 25(4)(b) of the STA.

520 Refer to para 2.5.3.

21 Section 885C of Erlax.

522 Section 886E of Erax.

52 Refer to para 2.5.3.

524 2009 SA All 454 (SCA) (hereafter the Oribel case).
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rights of sectional owners".”?> A similar comment was made in SP & C Catering
Investments (Pty) Ltd v Body Corporate of Waterfront Mews**® where the court
acknowledged that the right of extension of the developer did indeed fit the

requirements of the test. Referring to the court a guo the court affirmed:

I simply cannot see how a court, without express statutory authorisation,
make an order that will have the effect of adding to someone's real right and
at the same time subtracting from someone else's real right.>?”

Therefore, by utilising the subtraction test in Erlax, the court came to the
correct conclusion that the right of extension of the developer is a limited real

right.

5.3.2.2 Classification of the right of extension as a personal servitude, a

praedial servitude or a sui generis limited real right

In the latter part of the Erlax judgement, the court attempted to shed more light
on the "nature of the real right" in question®?® The court followed the traditional
approach by classifying the right as a servitude, either praedial or personal.>®
The developer retained a unit in the scheme,”3® namely unit 7. The court,
therefore, initially considered whether the right of extension could be classified
as a praedial servitude with unit 7 being the dominant tenement as its
ownership is settled on Erlax. Joubert JA rejected that the right in question is a
praedial servitude as "no reference was either expressly or impliedly">3! made to

a dominant tenement neither does the right confer any economic benefit or

525 Refer to the Oribel case at para [17]. Refer also to Van der Merwe Sectional Titles 12-
26(7).

526 2010 4 SA 104 (SCA) (hereafter SP & C Catering case).

527 Paragraph 106[5] of the SP & C Catering case.

58 Section 885G of Erlax.

52 Van Wyk 1993 7HRHR 140 argues that in terms of the traditional approach new
developments are placed in existing categories of limited real rights as opposed to "other
categories of limited real rights to be created to accommodate new developments".

530 In terms of s 18 of the S7A of 1971, the developer was not allowed to continue as the
holder of the right of extension if he did not own a unit in the scheme any longer. Refer
to s 18(1) "...the developer or, if the developer has ceased to have any share in the
common property...". This is not the case with s 25 of the 1886 S7A.

31 Section 885F of Erfax.
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advantage on a unit as dominant tenement".>3? Subsequently, the court
examined whether the right was a personal servitude in favour of Erlax. The
court determined that the right could be classified as a personal servitude in
favour of Erlax as developer. The court came to this conclusion by determining
that Erlax would be entitled to deal with the newly developed units "for his own
and exclusive benefit and account"33 and that the right "was inseparably
attached to Erlax gua developer".>3* In coming to this conclusion, the court had
to consider the principle of nulla res sua servi® as Erlax was an owner of a
unit and, therefore, co-owner of the common property over which the servitude

existed. The court succinctly reasoned that:

... since the common property ... is indivisible among the initial eight units, it
follows that the personal servitude of ...the developer can exist over the entire
common property as servient land /rrespective of the fact that Erlax is also the
owner of unit No7 which is entitled to an undivided share in the common
property.>3¢
The court then proceeded to find that Erlax was entitled to obtain a certificate
of registered real right under section 64(1) of the DRA.37 Although Erlax
contributed immensely to clarifying the right of extension, the court's decision to

classify the right as a personal servitude bore the brunt of criticism.

Van der Merwe contends that the right of extension cannot be a personal
servitude. He is of the opinion that it is "simply not a real right that cleaves to a
particular person in order to afford him a certain advantage".>3® Van Wyk also

does not agree with Joubert JA's classification of the right as a personal

532 Section 886C of Erlax; Van Wyk 1993 7HRHR 140-141 argues that the fact that there are
not two pieces of land involved will also prevent the right from being classified as a
praedial servitude. She agrees with the judgement that the right provides no benefit on
any unit ad a dominant tenement. She further points out that the right only exist until the
extension is completed and, therefore, also does not confirm to the requirement that the
right should have a permanent application, the so-called "perpetua causa" principle.

533 Section 887B of Erlax.

334 Section 887C of Erlax.

335 A person cannot have a servitude over his own property. See s 887F of Frlax. The court
refers to De Groot 2.37.2, among others. Refer to Badenhorst, Pienaar and Mostert 7he
Law of Property 323 where they indicate this decision as authority that a person may hold
a servitude over property of which is he co-owner.

536 Section 887G-H of Frlax. My emphasis.

537 Section 888I of Erlax.

538 Van der Merwe 1992 Annual Survey 169.
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servitude.>3 Van Wyk argues that the "background, nature, purpose and field of
application of personal servitudes differ so much from these rights of extension
that the latter can hardly be classified as a personal servitude".>*® Both Van der
Merwe and Van Wyk point out that the purpose of a personal servitude, namely
to use and enjoy someone else's property, does not correspond with that of the

right of extension, namely to build a sectional titles scheme in phases.>*

Van Wyk, referring to Van der Merwe, indicates that although South African law
recognizes no numerus clausus°® of personal servitudes, the field of application
and the content of personal servitudes is very limited. This argument is echoed
by Van der Merwe when he states that the purpose of a personal servitude is to
entitle a person in his personal capacity to use and enjoy the property of
another person for his life time. Although the holder of the personal servitude
may alienate rights inherent to the servitude, the servitude itself will terminate
at his death.”*3 Van Wyk also argues that the right should be recognized for
what it is and "not (to) be forced into an existing mould into which it does not
fit comfortably." She, therefore, concludes that Joubert JA's approach to classify
this right as a personal servitude is questionable, but argues that this right
should be seen as "some new type of limited real right" akin to conditions of
title in townships whereby purchasers of erven may be limited in the way they
may develop an erf.>** In Van Wyk's view the process that should be followed to
determine the classification of a right should be to identify the type of right,
then determine whether it fits into one of the existing categories, and if not, to
provide a new classification.>* Pienaar agrees with his academic colleagues. He
argues that although the right has the characteristics of a servitude, it cannot

be classified as either a personal or a praedial servitude. He contends that there

539 Van Wyk 1993 7HRHR 140.

540 Van Wyk 1993 7HRHR 142.

1 Van Wyk 1993 7HRHR 145; Van der Merwe Sectional Titles 12-34.

542 Refer to para 2.3.1.

>3 Van der Merwe Sectional Titles 12-34.

>4 Van Wyk 1993 7HRHR 143; Van der Merwe Sectional Titles 12-34. In this passage Van
der Merwe explains the aim or purpose of the right "to enable the developer to obtain a
mortgageable asset for the purpose of financing further phases for his own account”.

545 Van Wyk 1993 7HRHR 145.
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is no dominant tenement and, therefore, the right cannot be a praedial

servitude.>%

Erlax necessitated the 1997 amendment of the S7A4.°% In terms of the
Amendment Act, the right developer's right of extension of the scheme may
now be transferred. This amendment nullified the argument for the
classification of the right as a personal servitude due to its inalienability as
decided in Erfax.>*® Furthermore, the right may now, in terms of section 25(5)
be exercised by the developer or his successor in title, even if he has no other
interest in the common property. Van der Merwe points out that this is "in
direct conflict with the characteristic of inalienability inherent in personal
servitudes".>* A further distinction from a personal servitude according to Van
der Merwe, is the fact that if the developer's right of extension lapses, it does
not perish but rather vests in the body corporate.>>® Van Wyk concludes her
criticism of the Erlax case by referring to the anomaly of trying to fit the right
of extension into a personal servitude hole as trying to fit a square peg in a
round hole. According to Van Wyk, the right is a square peg that does not fit
into the "round personal servitude hole".>>! Badenhorst, Pienaar and Mostert
also concludes that the right does not fit the classification of a personal
servitude and further likens it to an exclusive use right in terms of section 27,

being a statutory real right sw/ generis "which cannot be explained in ordinary

4 Pienaar Sectional Titles 263.

547 The Sectional Titles Amendment Act 15 of 1993 provided in s 4 for the amendment of s
60 of the ST7A to allow the continuance of a right of extension in terms of s 18 of the 1971
Act and for the fact that such a right is deemed to be a "right to urban immovable
property which admits of being mortgaged". Pienaar Sectional Titles 263 refers to s 18(a)
of the Sectional Titles Amendment Act 44 of 1997 which determines that the right "may
be transferred by the registration of a notarial deed of cession in respect of the whole, a
portion or a share in such right".

548  Refer to Van der Merwe Sectional Titles 12-34 where he indicates that "the fact that the
right can be transferred is in direct conflict with the characteristic of inalienability inherent
in a personal servitude." Lotz and Nagel 2007 7SAR 563 refer to this viewpoint and
confirm that the right is a sui generis statutory limited real right on urban immovable
property. However, when discussing the merxin the case of the right being alienated they
claim the right to be a personal servitude. Lotz and Nagel 2007 75A4R 564. However, they
acknowledge that the classification, content and nature of the right is still under
speculation. Lotz and Nagel 2007 7S5AR 567.

39 Van der Merwe Sectional Titles 12-34.

30 Van der Merwe Sectional Titles 12-34.

1 Van Wyk 1993 7HRHR 144.
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private law terms".>>2 Pienaar>>3 argues that although the right is recognised in
the Sectional Titles Amendment Act 44 of 1997 as a limited real right, it is a su/
generis statutory limited real right that does not fit into the existing categories
of limited real rights in South Africa.>>* This sentiment is echoed by other

academics,>>> mainly with reference to the Erlax case.

However, nearly two decades after the Erfax decision, the classification of the
right as a personal servitude still seems to haunt the courts. In Croxford Trading
7 (Pty) Ltd v Body Corporate of the Inyoni Rocks Cabanas Scheme No
551/1978,°°% the court referred to SP & C Catering and indicated that in that
case the "court appeared to accept that the right of extension under the 1986
Act was a personal servitude".>>” However, it seems as if some development in
this regard was admitted to. Although the court did not dwell on the "proper
classification of the right",>8 it referred to Badenhorst, Pienaar and Mostert>>°
and LAWSA®C in their description of the case as a limited real right su/ generis.
The court went so far as to determine that the right is "unique" with "peculiar

characteristics"°! created by statute.>?

This case dealt with the right of extension of the developer granted to him in
terms of section 18 of the S74 of 1971.°%3 The legal position of existing rights of

extension in terms the S74 of 1971 was addressed in the Sectional Titles

%52 Badenhorst, Pienaar and Mostert 7The Law of Property 458.

53 Pienaar Sectional Titles 263.

%% Van der Merwe Sakereg 69 classifies servitudes, mineral rights and real security rights
such as mortgage and pledge as categories of limited real rights in South Africa.

%5 Refer to Van Wyk 1993 7HRAHR 140 as well as Van der Merwe 1992 Annual Survey 169,

356 [2011] JOL 27508 (SCA) (hereafter Croxford Trading case).

57 Croxford Trading at para [18].

8 Croxford Trading at para [17].

39 Badenhorst, Pienaar and Mostert 7he Law of Property 458.

%0 Van der Merwe "Things" para 270.

61 Refer to Van der Merwe Sectional Titles 12-32 where he echoes this sentiment.

62 Croxford Trading at para [17].

63 Sectional Titles Amendment Act 44 of 1997. S 18(a) of the 1997 Act proceeded to amend
s 25(4)(b). This amendment indicates that the right "(b) may be transferred by the
registration of a notarial deed of cession in respect of the whole. a portion or a share in
such right: Provided that in the case of a cession affecting only a portion of the land
comprising the scheme only such portion shall be identified to the satisfaction of the
Surveyor-General."
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Amendment Act 44 of 1997.°%% With the commencement of this Act on 3
October 1997, the developer who held a right in terms of section 18 of the 1971
Act, could apply for a certificate of registered real right.>> In order to receive
such a certificate, the developer had to show that the right vested in him and
that he had the consent of all owners of sections in the scheme as well as all
mortgage creditors. The developer had to apply for such a certificate by 31
December 2001. If the developer did not apply for the certificate of real right,

the right of extension lapsed and vested in the body corporate.>%®

The developer transferred his last unit in the scheme in 2003 and only later (in
2004) the right of extension was transferred to the first appellant in terms of a
deed of cession. At the time of the registration of this deed of cession, the
developer was no longer an owner of a unit in the scheme and subsequently
had no interest in the common property. In terms of section 18 of the S74 of
1971, the right of extension could only be exercised by the developer if it owned
at least one unit in the scheme. However, this distinction between the S$74 and
the 1971 S7A /s not the focus of this study. The importance of this judgement
for this study is rather the reference made by the court on the nature of the
right of extension. The court indicated that the right of extension in terms of the
1971 STA was "akin to a personal servitude">®’ as both a personal servitude and
the right of extension in terms of the 1971 S7A4 were not transferable. The
appellants in this matter argued that as the right of extension was consequently
made transferable, it was not akin to a personal servitude, but the equivalent of

a praedial servitude that is transferable.>68

64 Sectional Titles Amendment Act 44 of 1997. S 18(a) of the 1997 Act proceeded to amend
s 25(4)(b). This amendment indicates that the right "(b) may be transferred by the
registration of a notarial deed of cession in respect of the whole. a portion or a share in
such right: Provided that in the case of a cession affecting only a portion of the land
comprising the scheme only such portion shall be identified to the satisfaction of the
Surveyor-General."

65 Van der Merwe Sectional Titles 12-29.

%66 Van der Merwe Sectional Titles 12-30. The initial period for such an application was 3
October 1999, but this was extended.

%7 See para [3] 3. This position was changed by the Sectional Titles Amendment Act 15 of
1993. Subsequently the right of extension may be transferred.

68 Croxford Trading at para [16].
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Although the classification of the right of extension in Erlax as a personal
servitude was based mostly on the inalienability of the right which has since
been amended as the right is now transferable, the court continued to refer to
the right as a personal servitude,”®® both in SP & C Catering and Croxford
Trading. Therefore, these cases contribute indirectly to the determination of the
legal nature of the right of extension. Unfortunately, a thorough examination of
the legal nature of the right has not been done by the court. Most cases rather
focus on the results and practical implication of the exercise of the right.
Perhaps Van der Merwe's contention (based on the view of Van Wyk) that the
right may be:
... likened to conditions of title in a township development in terms of which

purchasers of erven in townships consent to limitation on the manner in which
the erven may be developed ...>”°

is the closest we will get to a proper explanation of the legal nature of this right.
5.3.2.3 Content of the right of extension

The courts did, however, did try to explain the "content of the right". In Oribel,
the court indicated that there was no other right of extension other than on the
plans.>’! In SP & C Catering the court summarised the content of the right as

follows:

It is a right to construct the additional buildings, or extend existing ones, on
common property, to divide them into sections and to confer exclusive use in
respect of them. That is the content of the right>”2

In Oribel, the court found that the developer's right to extend the scheme
involved a "diminution" of the rights of sectional owners, especially the rights of
ownership of an undivided share in the common property.>”3 The right of

extension is an asset in the estate of the developer. The developer may not

%69 Van der Merwe Sectional Titles 12-38.

570 Van der Merwe Sectional Titles 12-36.

571 Van der Merwe Sectional Titles 12-26(8) also indicate that to ascertain the content of the
right, one needs to refer to the plans.

572 SP & C Catering at 108[9].

573 Refer to Oribel at [17].
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infringe on the owner's enjoyment of his section. The developer should act
reasonably and not cause unreasonable noise or inconvenience. He should
comply strictly with the plans that were submitted. He may erect buildings, add
exclusive use areas and divide buildings into sections. He may sell new units for

his own account.>’4

Although the developer is bound by the documents submitted at the time of
the reservation of the right, the developer has reasonably far reaching
entitlements with regard to this right. The developer's right of extension
continues even if all units have been alienated.>”> However, some of these
entitlements lead to uncertainty that have had to be addressed by the courts

on more than one occasion.
5.3.3 Entitlements provided to the right holder

5.3.3.1 Developer's right stretches only as far as the approved plans®’® except

in cases of "changed circumstances"

The developer or his successor in title has to comply strictly with the
documents®’7 submitted when the right of extension was reserved. Due regard
to "changed circumstances" which would make strict compliance "impracticable"
may be taken into account and soften the position for the developer. Several
cases dealt with the developer applying for relief in terms of "changed
circumstances" in terms of section 25(13) of the S7A. In Knoetze v
Saddlewood®’8 "a "fairly flexible" interpretation of "changed circumstances" was
given.”’? The facts were, in short, that the plaintiff bought a unit in the first
phase of a development in a sectional title scheme in Jeffrey's Bay. The
development was done in three phases and consisted of 15 double-storey units

which were sea-facing. The first phase was right at the back of the land and the

574 Van der Merwe Sectional Titles 12-46.
575 Refer to para 4.2.1.

576 Refer to para 4.5.2.

577 Refer to para 4.5.2.

578 [2001] 1 All SA 42 (SE).

579 Van der Merwe Sectional Titles 12-56.
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second and third phases were to be developed in front of it. At the time of
purchase by the plaintiff, construction of the two other phases had not yet
commenced. The plaintiff approached the court for an order of cancellation of
the agreement of sale. She cited as reasons for this application the fact that the
developer did not comply strictly with the provisions of section 25 and acted
contrary to the annexed plans and specifications. Her main arguments were
based on the fact that the second phase would influence her sea view and the
erection of single storey instead of double-storey units would affect the
"homogenous style between the buildings in phase one and two".’® The
defendant claimed that "changed circumstance" as envisaged in section 25(13)
made the strict compliance with the approved plans and specification

impracticable. He based his argument on the following:

. strict compliance would have severely limited the sea view of the plaintiff;

. it was no longer economically viable to build double storey units that were
strictly compliant to the specifications; and

. strict compliance would have been "impossible "or at least "highly
impractical" when taking into account the natural slope of the land on

which the development was done.>8!

The court held that the phrase, "changed circumstances", should be interpreted
for the benefit of the developer and would necessitate a "reduction in the
protection previously enjoyed by purchasers".”82 The court, furthermore, held
that a wide interpretation should be given to the word "impracticability" as the
purpose of section 25(13) was to "remove disadvantages encountered by
developers".>83 The court deliberated on the specific facts of the case which will
not be dealt with in detail here. However, the court accepted "changed

circumstances" to include changes in market conditions and the commercial

80 Knoetze v Saddlewood [2001] 1 All SA 42 (SE) at 45. See also Van der Merwe Sectional
Titles 12-57.

8L Knoetze v Saddlewood [2001] 1 All SA 42 (SE) at 46. See also Van der Merwe Sectional
Titles 12-57.

82 Van der Merwe Sectional Titles 12-58.

83 Van der Merwe Sectional Titles 12-58.
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reality that a developer will not build units that he will be unable to sell.”8* The
court, therefore, held that upon the evidence; "changed circumstances" did
exist and, therefore, strict compliance with the specifications were

impracticable and denied the plaintiff the right to cancel the contract of sale.

Another case that dealt with "changed circumstances" was SP & C Catering. In
this case the developer's counselrelied on section 25(13) of the S74 and
specifically Knoetze v Saddlewood.”® The argument was based on the premise
that, although the subsection requires the developer to carry out his right
"strictly in accordance with the documents referred to in subsection (2)" the
right of extension may be extended with "regard being had to changed
circumstances";>8¢ especially if the delay was through no fault of the developer.
They used this argument to propose that if the delay was beyond the
developer's control, the reserved right would not lapse at the end of the
specified period, but may be "discretionally extended by the court".”®” They
proposed that should the court "not (be) satisfied that the delay is due to
'changed circumstances' it may dec/are that the developer is not entitled to the
extension".”8 The court found that this "contention is tantamount to a
submission that the right was one in perpetuity, subject to the exercise by the
court of a discretion to declare it terminated".tThis contention was rejected by
the court as "riddled with flaws".>®° The court found that the contention that the
developer was "deprived" of his right "confuses the developer's obligations to
effect the scheme extension with is registered entitlement to do so."%° The
court, furthermore, distinguished this right from the obligation which it defined
as "to perform the work which is defined in section 25(13)".>®1 The court

interpreted section 25(13) as "designed to enable unit owners to enforce

84 Knoetze v Saddlewood [2001] 1 All SA 42 (SE) at 48. See also Van der Merwe Sectional
Titles 12-60 and in footnote 226.

585 2001 1 All SA 42 (SE) at 47.

86 Sp & C Catering at 107 [8].

87 SP & C Catering at 108 [8].

88 SP & C Catering at 108[8].

89 Sp & C Catering at 108[9].

30 SpP & C Catering at 108[9].

®1 SP & C Catering at 108[9].
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compliance by the developer with the specifications". The court, furthermore,
interpreted the intention of the legislature that section 25(13) was merely to
provide the developer the opportunity to "justify non-compliance with his

original specifications".>%2

In Oribel, a right of extension of the developer in terms of section 25 was
indicated on the plan as to be exercised on the "plant area" adjacent to one of
the sections (section 401). This plant area was basically an empty column that
extended upwards past this particular unit. Initially a contract was entered into
by the developer and the owner of the section adjacent to the open plant area.
However, the developer later sold the right of extension to the owner of
another section (section 302) in the scheme. The developer argued that the
refusal to pay for the plant area in terms of the initial agreement "constituted
'changed circumstances' as envisaged in section 25(13) justifying
'incorporation' of the plant area in the unit below".>®> Upon appeal the
appellant sought an interdict prohibiting the transfer of the right of extension
by the developer to the owner of section 302, as well as an order for the
demolition of the brick wall that was erected on the boundary of the plant area
and section 401. Upon investigation of the evidence placed before it, the court
found that the plant area was not sold, but remained part of the common
property.>®* However, the plans submitted and the negotiations between the
parties "demonstrate the intention that the plant area would be 'extended' into
section 401 or that the exclusive use of that area would be made available to
the owner of section 401".5% The court did not make a finding on whether
"financial considerations may bring about a change in circumstances",”® but
rather ruled that the developer should "strictly" comply with the proposed plan
filed in terms of section 25(2) as this plan gives "content" to the right of

extension that existed.”®” Therefore, the court decided that the developer was

%2 Sp & C Catering at 108 [9].
593 QOribel at [13].
%4 QOribel at [14].
% Oribelat [15].
5% QOribel at [19].
57 QOribel at [17].
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prohibited from transferring the right to exclusive use to anyone other than the
owner of section 401.°%8 According to Van der Merwe the intended extension
"approximates a creation of an exclusive use area". However, the reservation
of a right to extension by the developer only allowed the creation of exclusive
use areas only after the Sectional Titles Amendment Act 11 of 2010. In terms

of this Act the developer's right of extension was broadened in two ways:

(i) It now allowed the addition of exclusive use areas only, which provided
the developer with more time to subdivide: for instance, a basement into

garages.

(i) It allowed the developer to exercise his right inside an existing building,

therefore, open spaces may be reserved to be used later.>??

This did not exist at the time of Oribel According to Van der Merwe, this is
actually what the developer wanted to do in that case.t® Before then it could
not be created without the development of a section as well or in isolation.0!
Van der Merwe points out that they actually wanted "convertible building
space"; for instance, the extension of section 401 instead of the extension of
the scheme. They should, therefore, have applied in terms of section 24 of the
STA for the extension of the section and did not comply with the requirements

of section 25.

Although this case has a very complicated set of facts, its main contribution to
this study lies in the fact that the court indicated that the content of the right of
extension is limited to the plans that are submitted at the outset and that
"changed circumstances" does not excuse a developer from complying with

these plans, but only from complying "strictly".602

5% The court ordered that the wall should not be demolished as the applicant could not
prove that the wall "infringed any of their rights of ownership". Oribe/at [25].

5% Van der Merwe Sectional Titles 12-17 and 12-18.

600 Van der Merwe Sectional Titles 12-26(9).

601 Van der Merwe Sectional Titles 12-26(10).

602 QOribel at [19].
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The third case that dealt with "changed circumstances" was the case of Doiphin
Whisper Trading 10 (Pty) Ltd v Registrar of Deeds.®® In this case a property
developer applied to court to set aside the refusal of the Registrar of Deeds, to
register sectional plans of an extension of a sectional title scheme and to extend
the sectional titles scheme to include new sections. The order sought, was to
set aside the Registrar's decision to refuse the registration and to order the
Registrar to register the sectional plan and extend the sectional title register.
The scheme was developed to take place in eight phases. Phases one and two
were flats and garages that were sold together as a section.®%* With the
implementation of phases three and four the developer decided to separate the
flat and garage and sell it as two units. The Registrar refused to register it as
such. The developer pleaded "changed circumstances" relying on section 25(13)
as a reason for the deviation of the original plan. The changed circumstances
argued by the applicant were "changes in the current property market".6%> The
changed plans that now indicate garages, as further sections, was argued to be
a "mere technicality"®% and compelled an amendment of the participation quota
schedule as well.®%” The court referred to Knoetze v Saddlewood®®® where the

term "changed circumstances" was held to be:

... wide enough to embrace changed market conditions having regard to the
commercial context of the legislation and further that it was not confined to a
physical state of affairs.

The court also found that:

Where, however, it is not practical to do so (i.e. complete the building with
strict adherence to the initial plan) because of the existence of "changed
circumstances" the Court may, on application by a developer, condone non-
compliance with the provisions of the Act.5%

603 Western Cape High Court (unreported) case number 20645/08 (23 March 2009)
(hereafter the Dojphin Whisper case).

604 Except that this extension was done in terms of s 24(6) of the S7A.

605 Dolphin Whisper at [33].

606 Dolphin Whisper at [37].

87 Dolphin Whisper at [36].

608 2001 1 All SA 42 (SE) in Dolphin Whisper at [39].

09 Dolphin Whisper at [42].
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The court found that there was an onus on the developer to indicate what
constituted the so-called changed circumstances that he was relying on.
However, as no evidence of such was provided in this case®'® and no factual
circumstances were described,®'! the application was dismissed.t'? This
decision, and especially the part where the court found "on application by a
developer", lead to the acceptance of RCR 2/2009. The query was whether the
case of Dolphin Whisper in effect nullified RCR 10/2005 and RCR 4/1994 where
the practice of examiners "not to establish whether the right of extension is a
deviation from the plans lodged in terms of section 25(13), should be
discontinued". RCR 2/2009 was accepted which indicates:

Where the registrar of deeds determines that there is a deviation from the
section 25(2) plans, such a deviation must be sanctioned by an order of
court.53

This placed a huge burden on developers to have all changed circumstances
sanctioned by a court order. Eventually it lead to PCL Trust v Registrateur van
Aktes.?* This was a kind of "class action" where declaratory orders were sought
regarding the strict compliance decreed by the Act and the reliance of the
Registrar of Deeds on Dolphin Whisper.®'> The court referred to RCR 2/2009
following Dolphin Whisper where any deviation from the sectional plan that was
registered with the opening of the sectional title register, should be sanctioned
by a court order.6® However, in the case at hand, the court found that the S74
did not specifically require such a court order for registration to take place.
Neither did the S74 place a burden on the Registrar of Deeds to either approve

or deny sectional title plans. The court clarified the position that the obligation

610 Dolphin Whisper at [47].

611 Dolphin Whisper at [48].

612 Dolphin Whisper at [50].

613 This resolution lead to a lively discussion on the practitioner's website Ghost Digest. Refer
to http://www.ghostdigest.co.za/articles/total-recall/52434,
http://www.ghostdigest.co.za/articles/total-recall-a-response-1/53602,
http://www.ghostdigest.co.za/articles/total-recall-a-response-2/53747,
http://www.ghostdigest.co.za/articles/total-recall-a-response-3/53767 and
http://www.ghostdigest.co.za/articles/total-recall-a-response-4/53769.

614 2011 3 SA 342 (O) (hereafter PCL Trust).

615 Refer to para 5.3.3.1.

616 paragraph 345 of PCL Trust.
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to determine whether any deviations from the plan exist, did not rest on the
Registrar of deeds, but on the Surveyor General instead.®'’” The court indicated
that the only possible burden in this regard that may rest on the Registrar of
Deeds would be in terms of section 25(11) which determines that the Registrar
should register the sectional plan of extension "(w)hen the requirements of this
section and of any other law has been complied with". This should, however, be
interpreted in light of the duties of the Registrar, namely to ensure that a
reliable and credible register of registrable rights are held. The court interpreted
this duty to entail that the registrar should ensure that all the formal
requirements for such a registration are in place. The court found that this duty
did not entail an investigation or adjudication of the lawfulness of the underlying
transaction that lead to the request for registration. The court indicated further
that section 25(13) made provision for legal relief of an owner who was
prejudiced by the non-compliance with the registered sectional plan. The court
held that there was no stipulation that required the developer to apply to court
for pre- sanctioning a diversion from the plan. The court, therefore, deviated
from Dolphin Whisper in this regard. The court amplified this decision by
indicating that strict compliance with this decision in Dolphin Whisper will place
a "crippling effect" on the whole economic sector involved that could not have
been the intention of the legislator. The court further elucidated that the plans
that were deviated from, should still comply with building regulations and still
had to be approved by the Surveyor General and the local authority. Only
existing owners may be influenced by such deviation subject to the relief as
provided for in terms of section 25(13).61® The court further concluded that
there was no onus on the Registrar to compare the plans in order to determine
whether any deviation existed. Such an onus would rather be within the ambit
of the duties of the Surveyor General or the current owners who may be
influenced by it. RCR 12/2011 proceeded to amend RCR 2/2009 and confirmed

that "it is not the duty of a registrar of deeds to enforce compliance with regard

617 Paragraph 346 of PCL Trust.
618 At 345 of PCL Trust.
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to deviations" as long as the extension is still within the "physical boundaries" of

the reserved right.
5.3.3.2 The right is granted for a specific period of time

The developer has to indicate at the time when the right of extension is
reserved, the period of time within the further extensions of the scheme should
take place. As these documents are registered in the deeds registry, the
developer must comply strictly with these provisions, also regarding the
provision of the time period allowed to complete the additional extension. As
indicated above, in SP & C Catering, an application was made to the High Court
to extend the time period within which the developer was allowed to complete
the proposed development of additional phases of a sectional title scheme. This
right by the developer was reserved upon the opening of the sectional title
scheme. The application was opposed by 16 unit owners. The High Court
dismissed the application on the ground that it did not have the jurisdiction to
grant an extension of the time period. However, the applicant was granted
leave to petition the SCA. The SCA investigated the provisions of section 25(1)
of the S7A4 which provides that the developer should at the time of the
reservation of the right stipulate the time period that he will need to complete
the phased development. No time limit was indicated in the S74 in relation to
this period. Therefore, the developer was "at liberty to fix the period to meet
his own requirements and future plans".1? In the initial application to the court
of first instance the application was based on the so-called "inherent"

jurisdiction of the High Court since the right was one to "immovable
property".620

Subsequently, the developer's counsel argued that section 25(6), which provides
for the vesting of the right of extension in the body corporate after the
proposed time has lapsed, should not be "treated as a 'guillotine' which

terminated the reserved right automatically on the expiry of the ten year

619 Sp & C Catering at 105 [2].
620 Sp & C Catering at 106 [4].
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period".®21 They argued that such an interpretation of section 25(6) would be
classified as a "deprivation of property" in violation of section 25(1) of the
Constitution.??> However, the court rejected this contention based on the fact

that the developer himself decided upon the time frame.523

The court ultimately found that the High Court decision was correct and that the
court has no statutory or other authorisation to extend the time frame for the
developer to complete the proposed phased development. Therefore, the
developer's right will lapse when the time indicated at the reservation lapses.62*
Furthermore it indicates that the right lapses automatically upon the expiration
of time and that the initial time period is decided by the developer. The
developer then has as only one option, to enter into an agreement with the
body corporate and obtain the written consent of all owners and sectional

mortgagees.5?>

However, this right is not perpetual. In SP & C Catering the court rejected the
applicability of this characteristic of a praedial servitude to a developer's right of
extension.®26 It was held in this case that the right automatically expires at the
end of the time for which it was reserved. In 7orgos the court held that should
the time have lapsed the right automatically vests in the body corporate. As an
asset in the estate of the developer it will be ceded to the body corporate upon
expiration of time and the liquidator should cancel all bonds on it. Van der

Merwe argues that if the right lapses and vests in the body corporate it:

621 Sp & C Catering at 107 [7].

62 Sp & C Catering at 107 [7]; refer 3.2.2.1.

623 SpP & C Catering at 108 [9].

624 1In this case the developer also argued that the court will have the jurisdiction to grant an
extension of the time period based on s 25(13) which refer to 'changed circumstanced"
that should be regarded by the court. However, the SCA rejected this argument and
opted not to interpret s 25(13) so widely as to make provision for its application in this
matter.

625 Pienaar Sectional Titles 262.

626 Sp & C Catering at 108[8].

148



. is not that particular right as defined in the paperwork lodged by the
developer for this purpose. It is an abstract right to extend the scheme which
means that the body corporate must start the section 25 process again.5%’

The developer may extend the duration of the right, after it has lapsedBy the
adoption of a unanimous resolution of the body corporate coupled with the
written consent of all bondholders.62® However, Van der Merwe is not convinced
that this will really assist the developer. He argues that in may be difficult for
the developer to obtain a unanimous resolution as the body corporate stand to
obtain the right after it has lapsed.®?® The registrar of Deeds may cancel the
right by means of an endorsement made on the sectional plan. Should a body
corporate be in place already, the notarial deed of cancellation will have to be a

bilateral action including the body corporate.53°
5.3.3.3 Developer may transfer the right

The developer may transfer the right by means of a notarial deed of session in
respect of the whole, a portion or a share of such a right.%3! It may only be

ceded for the remainder of the term for which it was granted.632

In Torgos (Pty) Ltd v Body Corporate of Anchors Aweigh the developer was a
close corporation that was liquidated. The rights and obligations of the close
corporation vested in the liquidator (the second respondent). One of the rights
that vested in the liquidator was the right of extension in terms of section 25 of
the S7A. The right of extension was registered for 5 years and lapsed in
2001.%33 The body corporate entered into an agreement with the applicant in
terms of which the right of extension was ceded to the applicant. The liquidator
would cancel all bonds on the property, transfer all sectional units to the body

corporate and pay a certain amount of money as settlement of any debt owed

627 Van der Merwe Sectional Titles 12-47.

628 Van der Merwe Sectional Titles 12-20.

629 Van der Merwe Sectional Titles 12-20.

60 Van der Merwe Sectional Titles 12-43; s 15B(1)(d) of the S7A.

631 Van der Merwe 12-26(13).

62 Van der Merwe Sectional Titles 12-26(11).

633 Torgos (Pty) Ltd v Body Corporate of Anchors Aweigh 2006 3 SA 369 (W) at para [21].
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to the body corporate.®3* However, the validity of the agreement between the
body corporate and the purchaser came under scrutiny. Upon investigation of
the facts, the court came to the conclusion that the persons who entered into
the agreement with the applicant on behalf of the body corporate was not
properly authorised to do so.%3> However, upon the application of the Turguand
rule®3® the court found that the applicant acted in good faith and had, therefore,
no knowledge as to the missing authorisation of the actions by the parties who
negotiated on behalf of the body corporate. The court found that the body
corporate is bound by the act performed by the trustees "within the scope of
their actual authority".63” Delport questions the application of the Turguand rule
in this respect. Although he agrees with the decision arrived by the court, he
finds the application of the 7wrguand rule in this instance confusing.®3® Delport
argues that the court did not interpret the 7urqguand rule correctly. It does not
provide that "third parties dealing with the directors may assume that those
statutory requirements have in fact been observed".63° Therefore, if statutory
prerequisites (in this case as provided for in the S7A4) are in place, the Turquand
rule cannot be used to "negate the provisions".®*0 However, of more interest to

this study is the interpretation of section 25(6) of the S74 which determines:
(T)he body corporate shall only exercise or alienate or transfer such right ...

The use of "alienate" or "transfer" was interpreted by the court in this case. The
court found that "alienate" meant the "taking away of the right through sale or
cession"”, whereas "transfer" entails the "formal act required by statute", for

instance the registration of the right. The court found that despite this

6% Torgos (Pty) Ltd v Body Corporate of Anchors Aweigh 2006 3 SA 369 (W) at para [22].

635 Torgos (Pty) Ltd v Body Corporate of Anchors Aweigh 2006 3 SA 369 (W) at para [52].

636 Torgos (Pty) Ltd v Body Corporate of Anchors Aweigh 2006 3 SA 369 (W)at para [61].
The Turquand rule is developed in the Royal British Bank v Turquand (1856) 6 E&B 327.
It was confirmed in The Mine Workers Union v Prinsloo 1948 3 SA 831 (A). In the latter is
was held that "a person dealing with a corporation is bound by the terms of the statutes
or constitution governing its constitutional power, but that the necessary acts of internal
management of the corporation are presumed to have been performed". Refer to
Claassen 2015 www.mylexisnexis.co.za/Index.aspx.

637 Torgos (Pty) Ltd v Body Corporate of Anchors Aweigh 2006 3 SA 369 (W) at para [65].

638  Delport 2006 Obiter 574.

639 Delport 2006 Obiter 575.

640 Delport 2006 Obiter 576.
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distinction the written consent is needed for both actions. The actions taken
without consent could not later be ratified.®*! Should the body corporate act as
the developer the case of 7orgos held that consent from the body corporate for

both the "alienation" and "transfer" of the right should be obtained.4?

The developer may extend the time of the right after it has lapsed with a
unanimous resolution of the body corporate as well as all mortgagees.®*3
However, Van der Merwe is not convinced that this will really assist the
developer. He argues that in may be difficult for the developer to obtain a
unanimous resolution as the body corporate stand to obtain the right after it has
lapsed.®** The Registrar of Deeds may cancel the right by means of an
endorsement made on the sectional plan. Should a body corporate be in place
already, the notarial deed of cancellation will have to be a bilateral action

including the body corporate.t%
5.3.3.4 The developer may divide the right

The developer may also divide the right. He has the option to transfer the right
of extension in respect of a portion of land. Therefore, the developer may cede
portions of the right of extension to more than one smaller developer. In terms
of the Sectional Titles Amendment Act 6 of 2006%% the developer may also
obtain certificates of registered real right and apply right from the start for
separate certificates for each defined portion.®” The option to divide the right
extension in respect of a portion of land now opens the possibility to alienate a

share in a specific portion of land only to a purchaser®® as long as these

641 Van der Merwe Sectional Titles 12-28.

642 Van der Merwe Sectional Titles 12-28.

643 See s 8(b)(1) of the Sectional Titles Amendment Act 11 of 2010 as well as Van der Merwe
Sectional Titles 12-20.

644 Van der Merwe Sectional Titles 12-20.

645 Van der Merwe Sectional Titles 12-43 and s 15B(1)(d).

646 Sectional Titles Amendment Act 6 of 2006. S 2 of the 2006 Act amended s 15B(5) of the
STA.

647 Van der Merwe Sectional Titles 12-26(14).

648 Van der Merwe Sectional Titles 12-26(15). See also Van der Merwe Sectional Titles 12-
26(12).
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portions are clearly identified on the sectional plan of extension.®* This position
allows for many developers which will lessen the financial burden on one
developer as the burden and responsibilities are spread. In terms of the
Sectional Titles Amendment Act 11 of 201060 , the developer from the start,
may apply for separate certificates of real right to extension, namely a
certificate for each defined portion. This results in the option to obtain separate

certificates for each portion of the right. Consequently, developers now have a:

. choice of either separate certificates for each portion of the right
simultaneously, with the reservation of the right on the opening of the
sectional title register.

. or obtain one certificate for the whole of the right and if subdivision of the
right is required, to obtain separate certificates and cede from the parent
title of the right.®°1

According to Van der Merwe the provision of several certificates in respect of
the right to extension will now allow so called "plot and plan" developments.
Van der Merwe argues convincingly that the inclusion of the plural form
"certificates" indicate that such a right may be divided. This entails that the
developer will be allowed to divide his real right of extension into shares or
even, according to Van der Merwe, into "various rights pertaining to delineated
portions of the common property or dividing his real right of exclusive use into
undivided shares". However, as Van der Merwe correctly indicates this leads to
dogmatic concerns of a fractionalisation of what is already a derivative right.%>2
This will, in practice, allow the developer to sell off the plan of a section as well
as a portion of the section 25 right that allows for the development of that
section. The developer will, therefore, instead of selling a section to the
purchaser, reserve the right to extension and then proceed to alienate a share
of extension to the purchaser. However, this share is undivided. This will limit

the financial responsibility of the developer and keep the purchase price low.

649 Van der Merwe Sectional Titles 12-26(16).

650 Sectional Titles Amendment Act 11 of 2010.

651 Section 3 of the Sectional Titles Amendment Act 11 of 2010.
62 Van der Merwe 2011 Stell LR 122.
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The siting of the different portions (on which the purchaser is allowed to build)
must be clearly indicated on the sectional plan. The purchaser receives his share
of the right of extension through cession and then mortgage it. Although this
provision allows for more economical developments the legal implications and
the legal position of the parties should something within the transaction go

wrong, is by no means clarified.

5.3.3.5 The right does not include the right of use and enjoyment of the fruits
of the property

Van der Merwe succinctly argues that this right is not a personal servitude of
usufruct. He bases this argument on the fact that the portion of the common
property over which the right is reserved remains under the management and
administration of the body corporate. Van der Merwe contends that this right
differs from the rights pertaining to exclusive use areas which may be burdened
by a usufruct. This right is only mortgageable and alienable.®>3 In Body
Corporate of Savannah Park v Brainwave Projects 1147 CC®* the developer's
right to extend the sectional title scheme in terms of section 25(1) of the S7A4
came under renewed scrutiny by the SCA, more specifically, whether the right of
the developer to extend the scheme included the entitlement of use and
enjoyment and benefit from the fruits of the property. D (developer), the first
respondent, concluded a lease agreement with the company (V), (the second
respondent) in terms of which V could erect a cellular telephone mast on a
specified portion of the developer's property upon payment of a rental amount.
A section 25 right was reserved over the portion of the common property to use
for phased development that included the part of the property on which the
mast was built.6>> The appellant (the body corporate) argued that in terms of
section 25(4) of the S7A, the developer's right of extension did not entitle him
to the exclusive use and enjoyment, of for instance fruits of that specified part

of the common property. This was akin to having no usufructuary rights over

653 Van der Merwe Sectional Titles 12-42.
654 2012 1 All SA 367 SCA.
55 Body Corporate of Savannah v Brainwave Projects 1147 CC2012 1 All SA 367 SCA at [2].
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the common property until or unless the relevant plan was registered and the
unit containing the mast was included in the sectional title register and held out

as personal property of the developer.6>°

As is was not registered as such, that specified part still formed part of the
common property and was under the control and administration of the body
corporate to act with in the interest of its members. Furthermore, the body
corporate argued that the developer could not lease out the property nor
receive an income from the lease of the property without their consent. They,
therefore, requested an order that he pay over all the profits from the lease.®>’
The developer, however, argued that his right of extension entitled him not
merely to mortgage and alienate the right, but also to lease the land over which
the right is reserved. This argument was upheld by the court a guo.5® On
appeal the court found that the narrow question which had to be answered in
this case was whether the right of extension included a usufruct within its

ambit, which necessitated a consideration of the nature of the right.

The court, confirmed on registration the right registered becamea limited real
right in terms of section 25(4)(a) that was capable of being mortgaged as well
as transferred through notarial cession.®>® In determining whether the
developer's right of extension entitled him to the proceeds of a lease on the
common property, the court found that the developer did not have a usufruct (a
personal servitude) over that portion of the common property. The court also
indicated that the description of the right as a right to immovable property for
all purposes, did not include the leasing of a unit (as would be the case of a
usufruct) or give the developer a right to exploit the unit commercially before
completion.®® The court then referred to the amendment of the S74 in 2010
that indicated the developer had the right of extension by the addition of the

rights of exclusive use only of the common property. The court decided that this

6 Body Corporate of Savannah v Brainwave Projects 1147 CC2012 1 All SA 367 SCA at [7].

57 Body Corporate of Savannah v Brainwave Projects 1147 CC2012 1 All SA 367 SCA at [7].

8 Body Corporate of Savannah v Brainwave Projects 1147 CC2012 1 All SA 367 SCA at [8].

89 Body Corporate of Savannah v Brainwave Projects 1147 CC2012 1 All SA 367 SCA at [9].

60 Body Corporate of Savannah v Brainwave Projects 1147 CC 2012 1 All SA 367 SCA at
[13].
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was an indication of a change of intention on the part of the legislature and
came to this conclusion by inferring the purpose of this amendment was "to
allow the developer to exercise the exclusive use right of such a section of the
common property over which the extension right was reserved, but only for the
limited period mentioned".®®! Finally, it concluded that this amendment by the
legislator indicated a strong intention NOT to have an unlimited right of use for
the developer before such an amendment was made. The court upheld the
appeal and substituted the order of the High Court. The court directed the
developer to disclose all income received from the lease transaction since the
establishment of the body corporate and pay it as well as interest over to the

body corporate and refrain from entering into similar agreements in future.662

In his discussion of this case, Van der Merwe referred to the court's
interpretation of this 2010 amendment. He argues convincingly, that the
reasoning by the court is not justified mainly because the aim of the
amendment was to provide the developer with the right to grant exclusive use
rights to owners, and not the right to exercise exclusive use rights over it.
Although, through unconvincing reasoning, the court came to the correct
decision, namely that the developer's right to extension does not include the
right of use and the enjoyment of fruits of the property. Furthermore, the court
unambiguously stated that the developer's right is a limited real right that may

be transferred and mortgaged.©%3
5.3.4 Duties of the developer

Besides the duties as indicated in previous chapters; to have the right registered
as per the S7A4 the developer; also has additional duties. In terms of the Loca/
Government Property Rates Act®®* the developer should make a reasonable

contribution to the rates and taxes owed to the municipality. Although only

1 Body Corporate of Savannah v Brainwave Projects 1147 CC 2012 1 All SA 367 SCA at
[14].

62 Body Corporate of Savannah v Brainwave Projects 1147 CC and Others 2012 1 All SA 367
SCA at [19].

663 Van der Merwe Sectional Titles 12-42.

664 Act 6 of 2004; Van der Merwe Sectional Titles 12-22.
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sections and not the right of extension itself is currently taxed by the
municipality, the body corporate has the function to require in terms of section
3(1)(d) of the STSMA from the developer who is entitled to extend the scheme
in terms of a right reserved in section 25(1) of the S74, to make such
reasonable contribution to the funds as may be necessary to defray the cost of
rates and taxes, insurance and maintenance of the part or parts of the common
property affected by the reservation, including a contribution for the provision of
electricity and water and other expenses and costs in respect of and attributable
to the relevant part or parts. He needs further to obtain a rates clearance
certificate for cession of the right as it is included in the definition of "property"
in the act.6®> The S7SMA requires a certificate of a conveyancer that moneys
payable to the body corporate is up to date, however, no such certificate is
needed for a rates clearance.®®® The developer should also disclose the right of
extension to each purchaser otherwise the agreement of sale may be voidable

at the choice of the purchaser.
5.3.5 Conclusion

Although statutorily prescribed, case law (by often applying common law
principles) has brought a clearer understanding of certain aspects regarding
the rights of the developer (or the body corporate) who has reserved a right of
extension of the scheme. From the abovementioned discussions, the following

conclusions can be drawn:

It is a sui generis, limited real right created by legislation with its own unique
and peculiar characteristics. It does not fit into the traditional classification of
either a praedial or personal servitude, although it does show some similarities
with both. It is only granted for a specific period of time and should be
exercised strictly with reference to the plans that were submitted at the time of
reservation of the right. Should this be "impracticable" due to "changed

circumstances" the developer may make changes. Any aggrieved owner or

65 Van der Merwe Sectional Titles 12-26(11).
666 Van der Merwe Sectional Titles 12-26(12); s 8(g) of the STSMA amended s 25(4A) of the
STA.
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other right holder may approach the court for relief in this regard. The lapsing
of the time for which the right exists cannot be extended by the court.
However, this does not boil down to a deprivation of the right in terms of
section 25 of the Constitution. The developer may also mortgage the right,
divide the right and transfer the right. Any transfer will only be for the
remainder of the period that the right was initially reserved for. However,
although the developer has these extensive entitlements, this does not allow
him to benefit from the fruits of the right in case of a rental agreement. Should

the right of the developer lapse, it vests in the body corporate.

5.4 Exclusive use areas in terms of section 27(1) of the STA and

section 10(7) and (8) of the STSMA
5.4.1 Introduction

The establishment, lapsing and terminating of exclusive use rights as provided
for by legislation, have been explained in the previous chapter. In that chapter,
uncertainties that still exist in the practical implementation of these rights have
been pointed out. Consequently, these uncertainties will be enlightened by

investigating case law and the opinion of lacademic writers.

The following uncertainties were identified regarding exclusive use areas in the

previous chapter:

. the legal nature of the right;
. the entitlements and duties of the holder of the right;

. the legal nature of section 10(7) and (8) rights.
5.4.2 Legal nature of the right
5.4.2.1 Classification as limited real right

As with the developer's right of extension in terms of section 25 of the 574 the

main problem regarding an exclusive use right being termed a limited real right
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is according to Pienaar,®®’ the fact that the common law prescribed that limited
real rights are supposed to be exercised over the property of another person. In
this instance, the right of exclusive use is granted over the common property of
which the owner is a bound co-owner of an undivided share, and it is a common
law principle that an owner cannot exercise a limited real right over his own
property. As indicated in a previous chapter®8 newly created limited real rights
are usually categorised as either /us in re propria or ius in re aliena. The reason
for this is that different consequences are attached to the different categories. It
may also have an effect on the selling price of a unit, the amount payable on
levies, the marketability of the scheme and the rights and duties of the
recipients of the rights.®®® However, according to Mostert the structure of
sectional title law does not provide for exclusive use rights to fall in either

category. She bases her argument on the following:

. The rights of exclusive use do not confer the same extensive entitlements
as dominium would.

. The rights are also not specifically over someone else's thing as the holder
of the rights is also a co-owner of the common property over which the

right is exercised.6”°

Mostert, therefore, argues that the S7A4 created a "statutory real right su/
generis'.®’1 One of the implications of rights of exclusive use being categorised
as limited real rights is alluded to by Pienaar. He indicates that the registration
of the right of exclusive use against all the bound co-owners (binding all the
bound co-owners of the common property) would be "contrary to normal deeds
registration procedure". He, therefore, proposes that the right should be

classified as a statutory limited real right as it cannot be defined as a form of

7 Pienaar Sectional Titles77.

668 Refer to para 2.1.

669  Mostert 2002 Stell LR 266.

670 Mostert refers to the fact that this is in contravention of the maxim nemini res sua servit.
Van der Merwe Sakereg 462.

671 Mostert 2002 Stell LR 277.
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dominium.®’2 This right is an exception to the common law rule that a limited

real right may only be obtained over the property of another person.

The question as to the type of limited real right created, was addressed,
especially in the period of the so-called "de-linking", when an exclusive use area
was not necessarily linked to a specific section from the start.6’> Rossouw and
Van Huyssteen argued that the right that was created was a praedial
servitude.®’* Christie, however argues that these rights are "quasipersonal
servitudes" that "encompass all the features of personal servitudes".6”> Kilbourn
goes further by likening the right to a usufruct. She bases her argument on the
fact that the holder of the exclusive use right, does not have ownership of the
exclusive use area, but that another person holds bare dominium in the
property, although all the rights of use, enjoyment and alienation associated
with ownership are at the disposal of the right holder.6’¢ This argument is
flawed, however, as bare dominium is not held by someone else. Her argument
ignores the fact that the right holder of the exclusive use right, is also a co-
owner in bound co- ownership of the common property. This is exactly what
makes the right so distinct. Although a limited real right, it is held partly over
one's property. Van der Merwe argues that these rights are neither praedial nor
personal in nature, "but should be classified in the same manner as mineral
rights, entitling the holder to use the (common) property of another in a
specified manner".%”7 He further indicates that the right is "a new kind of limited
real right introduced by the S74" He maintains that the land is in some
instances an accessory part of a section, and for other purposes isolated from
the section with the result that other real rights may be created against the land

in favour of the section.®”® This statement, however, is problematic as the land

672 Pienaar Sectional Titles 78.

673 Refer to para 4.6.2.

674 Rossouw and Van Huyssteen 1995 De Rebus 109.

675 Christie 2005 De Rebus 22.

676 Kilbourn 2008 Property Law Digest13.

677 Van der Merwe Sectional Titles 11-55 in endnote 288.
678 Van der Merwe Sectional Titles 11-58.
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itself is not the accessory thing. An incorporeal thing, namely the undivided

share in the common property, is the accessory thing.v/%7°

It is, therefore, quite clear that this right, although classified as a limited real
right, does not display the characteristics usually associated with limited real
rights. In Body Corporate of the Solidatus Scheme No SS 23/90 v De Waal®® the
court attempted to describe the "novel concept of exclusive use areas" and
found that:

These rights are so closely akin to full ownership as to be virtually
indistinguishable...they can be sold and transferred, given as security for a
loan and protected presumably by interdict form encroachment.

Maree criticises the court's interpretation of the right as "closely akin to full
ownership". He draws a distinction between exclusive use rights and ownership

on the following grounds:

. the mechanism of transfer differs;

. it is not held under a title deed but created in the rules;

. it is capable of being cancelled;

. the duty to maintain rests on the body corporate;

. there is a more flexible calculation of the levies collected; and

. the structural manner may be altered without written consent of the

trustees. 681

From the abovementioned debate, it is clear that exclusive use rights do not fit
in the mould of a personal servitude, a praedial servitude, or ownership. This is,
therefore, indeed a "novel concept" as indicated in Solidatus and cannot be
defined in common law terms. It is a sw/ generis limited real right created by

statute.

679 Refer to para 3.3.1.2.
680 1997 3 All SA 91 (T).
681 Maree 2002b De Rebus 54.
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5.4.2.2 The determination of the right as limited real right

It is not always clear from the outset, especially in the first transactions after
the opening of the sectional title scheme, whether the rights created in the
sectional title scheme are limited real rights, or exclusive use rights in terms of
section 10(7) and 10(8) of the STSMA. This specific issue came under scrutiny
in KMatt Properties (Pty) Ltd v Sandton Square Portion 8 (Pty) Ltd.%82

In this case the applicant bought a sectional title unit comprising a section, an
undivided share in the common property and the exclusive use of two parking
bays.%83 The applicant contended that the developer should have reserved the
right of exclusive use to the parking bays in terms of section 27(1) at the time
of the sectional title registration and afterward should have ceded the exclusive
use rights to the applicant in terms of a unilateral notarial deed of cession. The
applicant consequently brought the application to compel the developer to
attend to this.®8* However, the first respondent (the developer) argued that the
rights of the applicant was granted in terms of section the previous section 27A
of the S7A4 and, therefore, need not be registered.®®> Consequently the court
had to determine whether the exclusive use rights of the parking bays were
granted in terms of sections 27(1) or the previous section 27A of the S7A. The
answer to this question required the interpretation of the the agreement

between the parties.
The court indicated that:

The applicants rights and the first respondent's corresponding obligations in
terms of the agreement accordingly entails an interpretation of the relevant
clauses of the agreement against the legislative background of the applicable
provisions of the Act®8®

682 2007 5 SA 475 (W) (hereafter KMatt). This right may also be fractionalized in undivided
shares to more than one owner. Refer to Van der Merwe Sectional Titles 11-34.

83 KMatt at [1-2].

684 KMatt at [3].

685 KMatt at [5].

686 KMatt at [6].
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Upon interpreting the relative sections of the S7A4 the court defined what

ownership of the common property that is transferred entails as follows:

Ownership of the undivided share in the common property is, however,
transferred subject to rights of exclusive use of parts of the common property
which may be reserved to other owners of other sections.®”

The court further interpreted the reservation of exclusive use rights to
"represent a distinct transaction"” either in terms of section 27(1) or the previous
section 27A of the S7A.58 The court found that the exclusive use right in terms
of section 27(1) occurs by notarial unilateral deed of cession. However, the
rights reserved in terms of section 27A (now in terms of section 10(7) and (8) of
the S7TSMA) are:

... reserved to the owner of a particular section in terms of management rules
and are, therefore, automatically transferred along with the relevant section.5°

This exclusive use right in terms of section 10(7) and (8) of the S7SMA should
not be deemed a limited real right and cannot form the object of a separate

mortgage bond. However, it:

... attaches to the unit to which it has been allocated and, therefore, forms an
integral part of the security of the holder of the mortgage bond registered over
the unit.6%y/

The court explained that the reservation of the right in the management rules
provide "full protection" to the holder of such a right, as its holder has the right
of veto, should the right come under threat.5%! After listing the relevant clauses
in the agreement the court found that the exclusive use areas created, "in terms
of the agreement”, was in terms of section the previous section 27A of the S7A4

and not in terms of section 27(1). The main reason for this is that the

687 KMatt at [19.1].
688 KMatt at [19.2].
689 KMatt at [19.3].
690 KMatt at [20].

691 KMatt at [21-22].
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agreement indicated that the "provisions ..are to be provided for and

incorporated in terms of the management rules".5%2

Although the final decision by the court resulted in the correct outcome, the
decision by the court to interpret the agreement between the parties, to
determine whether a limited real right or a personal right has been created, is
confusing. This leads to an assumption that the parties can come to some kind
of agreement, as to whether the purported exclusive use rights should be
established as registered exclusive use areas in terms of section 27(1) of the
STA or as rule-based exclusive use areas in terms of the previous section 27A
(now section 10(7) and (8) of the S75MA). Should the exclusive use right be
created in terms of section 27(1), it will be registered as a limited real right.
Limited real rights on immovable property are only created by registration.
However, should it be decided to create exclusive use rights in terms of the
previous section 27A, a personal right is created by the adoption of the
unanimous resolution and the subsequent contract. The developer decides
from the outset (when the application for the opening of the sectional title is
lodged) in which format the exclusive use rights will be created. Therefore, the
contract between the developer and the buyer is a confirmation of the
unanimous resolution from which certain rights will flow. The agreement
between the developer and the buyer is, therefore, just a confirmation of the
intention of the developer, (that is statutorily provided for in terms of section
27 and section 27A), to create either the limited real right, or the personal
right. Secondly, the premise that a contract may later change the nature of a

personal right to that of a real right is impossible in South African law.693

With the statutory creation of the limited real right, the relevance and
application of the subtraction test, to determine whether a real right or a
personal right is created, becomes moot. However, it is important on a
dogmatic level to keep the common law principles of property law in mind. It

is, therefore, crucial that the legislature does not create limited real rights that

692 KMatt at [36.13-36.14].
63 Sonnekus 2015 7S5A4R 409.
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completely disregard the basic principles set out in the subtraction test
haphazardly. Sonnekus does not agree with this application of the subtraction
test in a similar matter.%®* Legal certainty can only be obtained if established
legal principles are applied.®®> He argues that the haphazard establishment of
limited real rights, contrary to property law principles, leads to legal
uncertainty. He warns that the creation of such a neologism at the discretion of
and upon the consensus of the parties should be guarded against. He
maintains that, should this practice be allowed, the effort and trouble of
creating rights in the S74 may be of no value.®®® A similar position is held by

Wallis when addressing certainty in commercial contracts. He contends that:

... to overturn well-established rules affecting commercial matters in summary
fashion, without input from the parties most affected thereby, promotes
uncertainty and renders the law unpredictable.®”

Nevertheless, it seems as if in the sphere of exclusive use rights, the basic
principles of the subtraction test were applied. The first part of the subtraction
test is adhered to, namely that the right is created with the intention to bind
not only the present (surrounding) owners, but also their successors in title.
The purpose of exclusive use areas is to serve the specific section for a
prolonged period of time, even though the exclusive use area is not usually
registered against the specific section that it serves.®®® The second part of the
test is also met, namely the nature of the right or condition must be such, that
the registration of it results in a "subtraction form the dominium" of the land

against which it is registered. As Mostert correctly argues:

... Exclusive use rights do, however, result in a diminution of the general use
and enjoyment of all the joint owners with regard to the common property.5®°

6% Refer to para 2.5.3.

695 Sonnekus 2015 7S5AR 405.

6% Sonnekus 2015 7SA4R 409. Also refer to para 2.5.3.

697 Wallis "Commercial certainty and constitutionalism" 21.

6%  Refer to Christie's suggestion for a better procedure in para 5.4.2.3.
6% Mostert 2002 Stel/ LR 275.
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It is, therefore, clear that the creation of exclusive use rights in terms of
section 27(1) as well as in terms of the previous section 27A of the S74 is not

incompatible with the principles set out in the subtraction test.
5.4.2.3 Registration as limited real right

Although section 27(1) rights are established as limited real rights by
endorsement of the sectional title deed and registration of the notarial deed of
cession, these rights are not always recorded against the property or the person
of the owner in the deeds registry computer data base. Maree indicates that not
all exclusive use areas are formally tied to a section. He gives the example that
a remote parking bay may serve any section, whereas a private garden could
serve only one section’% Pienaar warns that this may lead to the lengthy and
expensive procedure of deed searches.”?! Christie suggests a solution could be
to merely endorse it against the holding title of a specific section.”%? This is

usually the case except for the exeptions referred to by Maree.

Unfortunately, in these circumstances where the right is not registered against a
specific unit, it leaves the possibility that either the developer or an owner of
more than one unit, may reserve the exclusive use area (such as a parking bay)
for his personal use when selling off the unit for which the exclusive use area
was initially established. This will only be possible if such an owner or developer
still owns another unit in the scheme, because section 27(4)(b) provides that if
an owner ceases to be an owner all exclusive use rights still registered to his
name will vest in the body corporate. Consequently, as the limited real right is
registered in the owner's name and not endorsed against a specific unit, there is
no prohibition against such an eventuality. However, the initial intention with
the creation of the exclusive use area was that it should serve a specific unit. A
similar scenario is possible if the right is created and vests in the body
corporate. Van der Merwe sketches the scenario that, because the exclusive use

area is not linked to a specific section, something as private as a backyard

700 Maree 2002a De Rebus 1.
701 Pienaar Sectional Titles 80.
702 Christie 2005 De Rebus 24.
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garden or parking space could be sold to the highest bidder by the body
corporate. He suggests that the more sensible thing to do would be to cede a

closely linked exclusive use area to the transferee against payment.’03

Unfortunately, as this is not currently the position in terms of the S7A. The right
is sometimes erroneously not transferred to a subsequent owner, when the
ownership of a specific section which the right is supposed to serve, is
transferred. This has led to litigation, notably in McKersie v SDD Developments
(Western Cape) (Pty) Ltd.”®* This case dealt with an unopposed rule nisi on the

return day seeking a declaratory order for the following:

- that the applicant is the owner of a specific exclusive use area,
- a directive to the Registrar of Deeds to register such exclusive use right in

the applicant's name.”%

The sectional title scheme in this case was established in 1998.7° SDD was the
developer who sold a section and an exclusive use area (a parking bay) to the
owner (Humphrey), from whom the applicant had bought it. The section was
registered, but the right to exclusive use of the parking bay was not. However,
transfer duty was paid on the full purchase price, (which was for the section and
the parking bay).”%” The applicant discovered this a few years later. He could
not obtain transfer of the exclusive use right from Humphrey, as it was not
transferred to him either.”%® The exclusive use right was never transferred from
the developer and, therefore, as the developer ceased to be a member of the
body corporate, the right subsequently vested in the body corporate.”%® The
court found that the holding of an exclusive use right does not "strictly

constitute ownership of immovable property". However, as the registered’t0

703 Van der Merwe Sectional Titles 11-31.

704 2013 5 SA 471 (WCC).

05 McKersie v SDD Developments (Western Cape) (Pty) Ltd 2013 5 SA 471 (WCC) at [2].
7% McKersie v SDD Developments (Western Cape) (Pty) Ltd 2013 5 SA 471 (WCC) at [4].
707 McKersie v SDD Developments (Western Cape) (Pty) Ltd 2013 5 SA 471 (WCC) at [5].
708 McKersie v SDD Developments (Western Cape) (Pty) Ltd 2013 5 SA 471 (WCC) at [6].
7% McKersie v SDD Developments (Western Cape) (Pty) Ltd 2013 5 SA 471 (WCC) at [20].
710 Section 90 of the DRA.
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right is deemed to be a right to immovable property and the DRA’!! includes the
holder of a real right in immovable property in its definition of "owner". This
right may be deemed "ownership" in terms of section 33 of the DRA. This will
entail that the applicant may apply to the court for the registration of the right.
However, the court found that the application of section 27(1)(c) had the effect
that the body corporate became owner of the parking bay after the developer
ceased to be the owner of a section.”'? Therefore, the body corporate should
apply for a certificate of real right of exclusive use of the parking bay and then

transfer it to the applicant.”!3

Consequently, the court in McKersie found that the vesting of the right of
exclusive use in the body corporate in terms of section 27(1)(c)’!* allows an
easier procedure for a transfer of the right to the legitimate holder. This case
clarified the procedure to be followed in circumstances where the right was
erroneously not transferred when the transfer of the section took place.
Although this has alleviated the position to a certain extent, Christie argues that
since a unanimous resolution by the body corporate is needed for this transfer
to take place, it may still be "time consuming and costly". He suggests further
that, as exclusive use areas should be disclosed on transfer duty receipts and
certificates, this may delay the matter even further. He suggests that a solution
to this problem would be to treat exclusive use areas as conditions of title and

that this endorsement can then be carried forward.”?> The right vests in the

71t In terms of s 27(6) of the S7A.

2. McKersie v SDD Developments (Western Cape) (Pty) Ltd 2013 5 SA 471 (WCC) at [35].

713 Van der Merwe Sectional Titles 11-25.

714 Gection 27(1)(c) indicates that "if the developer ceases to be a member of the body
corporate ...any right to an exclusive use area still registered in his or her name vests in
the body corporate free from any mortgage bond". The body corporate should then apply
to the registrar for a certificate of registered real right of exclusive use in its favour and
submit a certificate of compliance with any law dealing with vesting as per s 27(1)(d).

715 Christie maintains that this is not a statutory duty clearly places on the body corporate, so
it leaves the possibility of the body corporate refusing or being tardy to apply for this
certificate. Christie 2005 De Rebus 24. However, this argument has been addressed with
the 2010 amendment of the S7A. Van der Merwe 2011 Ste// LR 129. Maree contends that
a similar duty as placed on the developer in s 27(1)(b) should also be placed on the body
corporate. Maree furthermore argues that although this solution will solve the problems
mentioned above, this measure is however "drastic" and "appears to ride roughshod over
the rights of bond holders and the principles underlying our land registration system". He
also argues that the application procedure of the body corporate for a certificate of
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body corporate free from mortgage. Consequently, in such cases, the
mortgagee loses his real security and will only have a personal claim against the
debtor. It is, therefore, doubtful whether the exclusive use right because of
such an eventuality will be considered as a proper security for the purpose of a
mortgage.’1® Therefore, although an owner may pay more for a unit with a
garage than one without one, the market value of the unit will not be a reliable

reflection of the mortgage value of the unit.

The one positive aspect of the inclusion of section 27(1)(c), is that the
developer could not keep an exclusive use area after he has sold the last unit,
and by doing so extort money from an owner or a body corporate. Neither can a
non-owner own an exclusive use area. Fortunately, the position of bond holders
was also addressed by section 9(b) of the Sectional Titles Amendment Act 11 of
2010 that now provides in section 27(4)(b):

If an owner ceases to be a member of the body corporate as contemplated in
section 36(2), any right to an exclusive use area still registered in his or her
name vests in the body corporate free from any mortgage bond or registered
real right.

Unfortunately, by not specifying that a specific exclusive use area is linked to a
specific unit, the position regarding the erroneous non-transfer of such an
exclusive use right is still a possibility. The only concession that the legislator
made to remedy this position, was to have the right vest in the body corporate.
Although this amendment simplified the solution to the incumbent owner, it is
firstly an indication of the multitude of problems that exist regarding the
transfer of exclusive use rights and secondly evidence of another disorderly way
of addressing unforeseen problems with sectional title ownership- a further blow

to legal uncertainty.

registered real right should also include a notification procedure to bond holders of the
cancellation of the mortgage. Maree 2002a De Rebus 1.
716 Van der Merwe Sectional Titles 11-25.

168



5.4.3 Entitlements and duties of the holder of the right

The rights and duties of the holder of a right of exclusive use is not clearly
indicated in the S7A. Kelly tries to enumerate the entitlements of the right
holder. He argues that an owner can use, enjoy and benefit from a part of
property that is co-owned by all owners in the scheme.’l” For instance the
question of who is responsible for any maintenance or damage in an exclusive
use area, may lead to disputes. The owner may argue that he pays an
additional levy so the body corporate should fix any problems. Section13(1)(c)
of the S7TSMA requires that an owner must "maintain and repair his section" but
regarding exclusive use areas an owner must keep it "in a clean and neat
condition".”!8 The exclusive use area, although reserved for his use is still part
of the common property. However, the body corporate may hold a different
view-point. They may feel that had the owner not acted in a specific manner the
damage or maintenance to the exclusive use area would not have happened.
They may even argue that the owner does not pay enough into the levy fund to
make provision for the dangers inherent in his use of the exclusive use area.’!®
Section 27(5) also provides that the exclusive use area is given to the owner for
a specific purpose. This may also hamper the owner's use and enjoyment of the
exclusive use area. Kelly indicates that the use restrictions exist predominantly
as members joined the community because of its nature. Therefore, it must be
ensured that parts of the scheme are not used for different purposes.’?® Van der
Merwe indicates that the purpose for which the exclusive use right will be used,

must be clearly indicated on the sectional plan.”2t

The entitlements and duties of holders of exclusive use rights came under
scrutiny in case law, mainly because of the burden of maintenance of the

exclusive use area. The duty to maintain the exclusive use area was addressed

717 Kelly 2015 www.paddocks.co.za/.../responsibilities-in-regard-to-exclusive-use-areas-in-
sectio nal-t....

718 5 44(1)(c) of the STA contained the same provision.

719 For example, if the owner has a thatched lapa that may cause a fire hazard.

720 Kelly 2015 www.paddocks.co.za/.../responsibilities-in-regard-to-exclusive-use-areas-in-
sectio nal-t....

721 Van der Merwe Sectional Titles 11-23 to 11-24.
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in Body Corporate of the Solidatus Scheme No SS 23/90 v De Waal.’?? In this
case a residential sectional title scheme, with a separate building containing
parking bays, the issue in dispute was due to water leakage experienced on the
balconies of the residential units and at the building housing the parking bays
during rain. This happened due to poor design and craftsmanship when the
buildings were erected. The parking bays were created in terms of section 27(1)
of the S74 and ceded to the relevant owners.”2> A quotation was obtained to
address the issue and a general meeting was held to approve the quotation by a
voting margin of thirty-nine to six (39/6). A special levy against the holders of
the rights to the parking bays was also approved to finance the waterproofing of
the exclusive use areas. However, the owners of the exclusive use areas refused
to pay these levies and argued that their "maintenance" responsibility of the
exclusive use areas did not include the repair of faulty workmanship. The
trustees brought an application for a declaratory order to address the

impasse.”%*

The court referred to section 37(1)(a-b), which determine that special levies
may be claimed from holders of exclusive use rights. The court then proceeded
to set out the definition of an exclusive use area in terms of section 1 of the
STA.”% Exclusive use areas were described as although technically part of the
common property, the use is reserved for one owner. In terms of section 27(6)
it is a right to urban immovable property. As such it may also be sold and
transferred to other owners and be offered as security for a bond. The court
describes that the nudum dominium, remains vested in the body corporate that
enables inspection and maintenance in terms of section 44(1)(a).”2® The court
furthermore clarified the concept of maintenance and observed that "extensive
repair work and replacement of materials could fall within the ambit of the

m

concept 'maintenance™. The court's conclusion that the right of exclusive use is

"closely akin to full ownership, as to be virtually indistinguishable" has come

722 1997 3 All SA 91 (T).

72 Body Corporate of the Solidatus Scheme No SS 23/90 v De Waal 1997 3 All SA 91 (T) 93.
724 Body Corporate of the Solidatus Scheme SS 23/90 v De Waal 1997 3 All SA 91 (T) at 94.
725 Body Corporate of the Solidatus Scheme SS 23/90 v De Waal 1997 3 All SA 91 (T) at 95.
726 Body Corporate of the Solidatus Scheme SS 23/90 v De Waal 1997 3 All SA 91 (T) at 96.
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under heavy criticism by academics and practitioners alike. Maree criticised this
and avers that the court should have rather emphasised the limits of an owner's

liability, for the cost of the maintenance of exclusive use areas.’?’

The court concluded that the legislature intended to place the burden of upkeep
where the benefit lay and, therefore, found that the holders of the exclusive use
rights should take responsibility for the payment of the special levy for the
repair and waterproofing of the balconies.”?® Kilbourn argues that this case

brought about legal certainty to owners:

...that the costs of extensive repairs to exclusive use areas occasioned by
faulty workmanship of a developer will be borne by the holder of the right to
the exclusive use area.

She mentions that since the holder of the right enjoys and benefits from the
exclusive use area, this judgement seems fair.”?? Others disagree with Kilbourn's
view. Van der Merwe described the effect of the judgement as "somewhat
harsh", whereas Maree's criticism of Solidatus is much stronger. He argues that
the decision to hold the owner of the exclusive use area responsible for
structural defects is unfair, seeing that an owner is not even responsible for
structural defects that may exist in the building of which his section forms a
part.”3% Maree argues that the structural defects should be addressed by the
trustees and comes to the conclusion that exclusive use areas are "quasi
common property" and that the duty to maintain it rests on the body

corporate.”3!

A further case that dealt with a dispute regarding the maintenance of an
exclusive use area is Herald Investments Share block (Pty) Ltd v Meer; Meer v
Body Corporate Belmont Arcade.”3? This case dealt with a dispute over the

maintenance of lifts that only served some floors. The exclusive use rights to

727 Maree 2002b De Rebus 42.

728 Body Corporate of the Solidatus Scheme SS 23/90 v De Waal 1997 3 All SA 91 (T) at 99.
729 Kilbourn 2005 Property Law Digest 15.

730 Maree 2002b De Rebus 54.

731 Maree 2006 Property Law Digest 12-13.

732 2010 JOL 26130 (KZD).
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the lifts were held in terms of the 1971 Act. Although the 1971 S7A did not
make provision for the establishment of exclusive use areas,’33 these rights
were created by the enactment of rules made under the 1971 Act when the
need arose. The 1986 S74 however, formalised the process with the
introduction of section 27 and allowed pre-existing exclusive use rights to be
"converted" to section 27 rights.”3* With the implementation of the section 27A
rights, (now established in terms of section 10(7) and 10(8) of the S75MA), the
position was that two sets of rights existed that were created by rules.
Regarding the maintenance of the common property, the court found that the
liability to pay costs for maintaining an exclusive use area, rested on the person
vested with the right, irrespective of whether the exclusive use rights arose by
registration or, in terms of the rules.”3> The court also indicated that the body
corporate could create exclusive use rights, falling outside provisions of the act,
as long as it was provided for in a contract concluded with the unanimous
consent of all the members.”3¢ The court scrutinised the agreement and came to
the conclusion that the exclusive use rights pertaining to the use of the lifts
were created outside the sources of both the 1971 and the 1986 ST7A.
Therefore, the cost for maintaining the lifts had to be shared by all the sectional

owners.’37

The final case that should be discussed regarding maintenance of exclusive use
areas is that of De /a Harpe v Body Corporate Bella Toscana.”3® This case dealt
with the maintenance of a fence wall enclosing a garden as exclusive use area.
The applicant submitted that the wall formed part of the common property and

the body corporate should pay for the maintenance. The respondent on the

733 Herald Investments Share block (Pty) Ltd v Meer, Meer v Body Corporate of Belmont
Arcade 2010 JOL 26130 (KZD) at [12].

3% Herald Investments Share block (Pty) Ltd v Meer, Meer v Body Corporate of Belmont
Arcade 2010 JOL 26130 (KZD) at [14].

735 Herald Investments Share block (Pty) Ltd v Meer, Meer v Body Corporate of Belmont
Arcade 2010 JOL 26130 (KZD) at [26].

736 Herald Investments Share block (Pty) Ltd v Meer, Meer v Body Corporate of Belmont
Arcade 2010 JOL 26130 (KzD) at [27].

737 Herald Investments Share block (Pty) Ltd v Meer, Meer v Body Corporate of Belmont
Arcade 2010 JOL 26130 (KZD) at [29].

738 (10088/2013) [2014] ZAKZDHC 63.

172



other hand submitted that the wall is part of the exclusive use area and that the
applicant should pay for the repair of the wall.”3® The respondent furthermore
submitted that the applicant should demolish the wall and rebuild it. The
applicant, on the other hand, lodged an application that an administrator should
be appointed to see to the repair of the wall, as the body corporate refused to
do so. It was common cause that the wall had cracks due to poor workmanship.
The initial claim by the body corporate to the insurance was dismissed, due to

the fact that the wall was not built in terms of building regulations.”40

The section and exclusive use area were registered in the applicant's name and
the extent of the garden was indicated on the plan with a dotted line.”*! The
respondent claimed that this was not properly defined and, therefore, the
applicant's claim was not clear from the papers and should be dismissed.
However, this argument did not hold water and was rejected by the court. The

court referred to the Solidatus case where the court:

.. concluded that the rights of exclusive use areas are so closely akin to
ownership as to be virtually indistinguishable...”#?

The court also found that the applicant was solely responsible for the costs of
the repair and maintenance of the wall "as she is the one deriving a benefit
from it".”4> Maree indicates with reference to Solidatus that the body corporate
could not be held responsible for all structural defects. He indicates that in

circumstances where:

... the structure forms part if an exclusive use area and exists solely for the
purpose of exclusive use, not as integral part of the building supporting or
protecting other sections or common property...

the body corporate should not be held liable for the maintenance.”** That is not

the case here as the owner did nothing to weaken the wall, for example by

73 De la Harpe v Body Corporate Bella Toscana (10088/2013) [2014] ZAKZDHC 63 at [2].
740 De la Harpe v Body Corporate Bella Toscana (10088/2013) [2014] ZAKZDHC 63 at [7].
741 De la Harpe v Body Corporate Bella Toscana (10088/2013) [2014] ZAKZDHC 63 at [13].
742 De la Harpe v Body Corporate Bella Toscana (10088/2013) [2014] ZAKZDHC 63 at [43].
743 De la Harpe v Body Corporate Bella Toscana (10088/2013) [2014] ZAKZDHC 63 at [44].
744 Maree 2002b De Rebus 55.
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building a braai or laying paving. Kelly also does not agree with the decision.
However, he bases his criticism on where the wall was physically situated. He
indicates that the court should have determined exactly where the wall was
situated, whether inside the exclusive use area, completely outside the exclusive
use area or partly inside and partly outside the exclusive use area.”*> He
suggests that, had that been the case, the principles set out in the S7A4
regulating who should carry out and pay for the work could have been applied.
Van der Merwe refers to section 6(d) of the Sectional Titles Amendment
Regulation of 2012 which substituted rule 70(b) and indicates an owner should
"maintain adequately any improvement" on an exclusive use area. In terms of
section 44(1)(c) of the S7A, the exclusive use area must be kept in a clean and
neat condition. This does not provide a statutory duty to maintain and repair it.
However, it seems as if by implication, the additional duty of special levies for
holders of exclusive use rights do ascribe maintenance obligations on them. Van
der Merwe concludes that section 44(1)(c) should be amended to include for the
maintenance and repair of exclusive use areas as well. This seems to be the
way that the courts should interpret the maintenance duty of the holders of

exclusive use rights at this stage.”46

It seems that as a result Solidatus, the duty to maintain the exclusive use area
will rest mainly on the holder of the right, despite the fact that the maintenance
may be required, due to pre-existing structural defects and poor workmanship.
This position seems to be overly harsh on these holders. Van der Merwe
proposes that this goes beyond the scope of ordinary maintenance and should

be dealt with by the body corporate.’#

745 Van der Merwe Sectional Titles 11-23. The boundary between exclusive use areas and
common property is the median line of the dividing floor, wall ceiling or fence.

746 Van der Merwe Sectional Titles 11-40 where he discusses the case of Bella Toscana. In
terms of Annexure 1 of the S75MA Regulations management rule 31(1) an additional
burden is placed on owners to "share maintenance repair and replacement" of water-
heating installation on exclusive use areas.

747 Van der Merwe Sectional Titles 11-43.
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5.4.4 Legal nature of rule-based or non-genuine exclusive use rights

These rights are not regarded as limited real rights, but only personal rights.”48
Warner argues that section 27A rights (now held in terms of section 10(7) and
(8) of the S7TSMA) are not real rights at all. They may be seen as "quas/ real
rights" in that they survive the death of the right holder, but they are not

registrable real rights.”4?

Developers are opting for this manner to create exclusive use areas (instead of
delineating it on the sectional plan as required by section 27(1)), because of the
simplicity and cost effectiveness of the creation of exclusive use rights in such a
manner.”>? Another reason for the creation of section 10(7) exclusive use rights
was to address the inadequate situation in respect of non-formalised and
informal establishment of exclusive use areas. These rights are even more
tenuous when they are only established through use or custom ("gebruik"). In
some instances, it is difficult to find any trace of these rights, because the
records of the resolutions and minutes of meetings are not always meticulously
kept by bodies corporate. However, these rights cannot be registered against
the title deed of a specific sectional title unit in terms of section 63(1) of the
DRA, which determines that only real rights may be registered. They are not
connected to a section on the sectional plan and will not have the advantage of
automatically binding successors in title, (subsequent owners) in the same way
as limited real rights. Because the rules of the scheme must be obeyed by all
members, present owners and their successors are bound by these rules.
Although this evemtuality does not change the nature of the right to a real
right, the creditor's right may then be ceded to subsequent owners in terms of

the resolution.

Although these rights have monetary implications (e.g. a unit with a garage is

more expensive), their establishment and, transfer are less formal and the

748 Grové 2012 SADJ 11.

749 Warner 2005 http://bwpubs.uovs.ac.za/nxt/gateway.dll?f=multiview$mh=1000$mkb=>51
2$ch=1$d=jc(%e...).

750 Kilbourn 2005 Property Law Digest 10. She avers that it is "less expensive and less
hassle" and a "short cut route".
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protection afforded by these rights are much weaker than the protection that is
provided in the case of limited real rights. Maree indicates that in practice the
limited real right, (in terms of section 27(1)), does not afford greater security or
enhance the market value of the property, as opposed to the right created in
terms of section 27A (now in terms of section 10(7) and (8) of the S7TSMA).
Neither does it increase the value of a section in order to obtain a mortgage

loan.”>1

A possible solution could be addressed in the transfer documents. Kelly advises
that when marketing the sale of a sectional title unit, it is important to
determine the type of exclusive use right involved.”>? According to Moore there
is a duty on the conveyancer to "properly and accurately represent what is the
subject matter of the sale" and the exclusive use area created in terms of
section 27A, (now in terms of section 10(7) and (8) of the S7TSMA) is "part of
the subject matter of the sale".”>3 This means that the unregistered exclusive
use area should be indicated and described fully in the contract of sale. A proper
description of the thing to be sold (merx) may provide a possible solution to
address uncertainties experienced in this regard.”>* According to Glover this is
one of the common law essentialia of the contract of sale.”> A further
requirement is that the thing must be defined and ascertainable.”>® Therefore, a
proper description of the object of the sale is in any event required for the
validity of the contract of sale. Should there be uncertainty as to what is being
sold, it may lead to litigation. The importance of the description of the merx
came to the fore in Erf 441 Robertsville Property CC v New Market
Developments (Pty) Ltd.”>’ Although this case did not deal with the uncertainties
surrounding the description of exclusive use areas in contracts of sale as

discussed in this passage, the principles set therein is important for this study.

751 Maree 2008 De Rebus 44.

752 Kelly 2015 www.paddocks.co.za/.../responsibilities-in-regard-to-exclusive-use-areas-in-sec
tional-t....

753 Moore 2013 Ghost Digest 1.

74 Glover and Kerr Law of sale and lease 3.

755 Glover and Kerr Law of sale and lease 5.

756 Glover and Kerr Law of sale and lease 37.

757 2007 2 SA 179 (W).
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The court dismissed the argument by the respondent that the property in this
case was not adequately described and found that "the merx could be identified
without recourse to the parties as to their negotiations".”>2 In his discussion of
the case, Delport argues that as section 3(4) of the S74 deems the thing to be
sold "land", the provisions of the Alienation of Land Act’>® must be adhered to.
He further argues that this Act does not require faultless description of the
property sold, coached in meticulously accurate terms. However, it does
demand "some degree of accuracy in this regard".’®® This argument of Delport
supports the viewpoint, held in this thesis, that an accurate description of
exclusive use areas as part of the description of the merx in a contract of sale

would alleviate many of the current uncertainties experienced in practice.

KMatt raised another interesting question. In this case the first respondent
issued a counter-application for termination of the agreement on the ground
that the applicant had repudiated the agreement, by "seeking to enforce rights
and impose obligations on the first respondent, for which the agreement makes
no provision."”®1 The court dismissed this counter-application mainly because of
jurisdictional issues.”? This raises the crucial issue of the essential requirement
for a contract of sale is an agreement on the thing to be sold.”®3 In a blog for
practitioners Moore’®* raised the question as to what extent there is an
obligation on the conveyancing attorney to properly and accurately represent
the subject matter in the contract of sale. Although referring specifically to rule-
based exclusive use rights created in terms of section 27A, the question may
also apply to registered exclusive use areas created in terms of section 27(1).
This would mean that the unregistered as well as registered exclusive use area

should be indicated and described fully in the contract of sale.

758 Erf 441 Robertsville Property CC v New Market Developments (Pty) Ltd 2007 2 SA 179
(W) para 1811.

759 Act 69 of 1971.

760 Delport 2008 Obiter 87.

761 KMatt at [8].

762 The agreement between the parties included a clause that refers any but urgent relief to
arbitration. Refer to AMatt at [39] and [48].

763 Glover and Kerr Law of sale and lease 3.

764 Moore 2013 Ghost Digest 1.
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This is a clear indication of the uncertainties that currently exist in practice
regarding, not only the nature of rule-based exclusive use areas, but also
regarding the responsibility of conveyancers concerning contracts of sale that

include these exclusive use areas.
5.4.5 Conclusion

Although exclusive use rights have been statutorily prescribed in detail and
amended regularly, it seems that the legislature cannot keep up with the
demands of practice. This leads to uncertainty regarding the exercise and
content of these rights. Without being overly pessimistic and dramatic, it seems
as if the legal uncertainty surrounding the practical effects of exclusive use
rights, may well hamper litigation and prevent case law to provide more legal
certainty in future. This is compounded by the coming into effect of the S7SMA
and especially the Community Schemes Ombud Service Act on 7 October 2016.
The latter is introduced specifically to provide a more effective and affordable
dispute resolution mechanism in sectional titles schemes. Although adjudicators
are compelled to give reasons for their awards, this would unfortunately
especially initially not have the same precedential force of setting of binding

legal precedents that will usually lead to more legal certainty.”6>
5.5 General conclusion

The aim of this chapter was to explain the uncertainties illuminated in the
previous chapter, specifically surrounding the implementation and practical
implications of sections 24, 25, 27 of the S7A4 and section 10(7) and (8) of the
STSMA.. The legal developments surrounding these rights were discussed with
specific focus on case law, certain common law principles and the interpretation
of these cases and principles by academic scholars. The main cause of the
uncertainties discussed regarding each of the sections seems to be that the
legislature had failed to accurately formulate the legal effect of the rights

created by these sections. This problem is compounded by the fact that the

765 Pienaar Sectional Titles 225.
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common law principles surrounding the distinction between real and personal
rights, has been handled in a relatively haphazard fashion in the manner that

the courts applied the subtraction test.

The next apparent problem surrounding these rights is the fact that the rights
and duties involved in the exercise of these rights, are also not clearly described
in sectional title legislation. The general property law principles are of little help
to provide clarity, as sectional titles in themselves, are a diversion from the
common law principles applicable to property law. Despite numerous
amendments to the legislation, certain practical implications still seem to come
to the fore on a regular basis. The interpretation of the S74 by the courts also

does not provide clarity in all circumstances.

This conundrum brings to mind some statements by Wallis JA in a paper
addressing commercial certainty that seems applicable here. Firstly, Wallis JA

states that:

A rule of law based solely on judicial discretion and a sense of reasonableness
is no rule of law at all.

Secondly,

Litigants will not turn to the courts if they are uncertain of the law that will be
applied to their disputes.”6

It, therefore, seems prudent to look beyond South Africa, to the legal position
surrounding similar rights in other jurisdictions. Consequently, in the next
chapter the legal position in New South Wales in Australia, as well as the
Netherlands, will be investigated specifically with the focus on the problems and

uncertainties dealt with in this chapter.

766 Wallis "Commercial certainty and constitutionalism" 25.
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CHAPTER 6

THE LEGAL EFFECT OF SPECIFIC RIGHTS IN THE CASE OF STRATA
TITLES AND APPARTEMENTSRECHT

6.1 Introduction

This chapter will focus on aspects of strata titles in New South Wales, Australia
and appartementsrecht in the Netherlands. This chapter will initially investigate
the legal nature of strata titles and how the right to extend the section, the right
to phased development and the right to exclusive use of the common property
are structured in strata title legislation. This chapter will, furthermore,
investigate the legal nature of apartment ownership and the object of the right
in terms of gppartementsrecht legislation in order to determine what the nature
of rights of apartment owners to the section, and the right of exclusive use of
for instance a private garden is. The reasoning behind the selection of these

jurisdictions will be addressed when dealing with each jurisdiction.
6.2 New South Wales strata titles system

The strata titles system in New South Wales is the equivalent of the sectional
title system in South Africa. The concept of sectional title ownership was
introduced in South Africa in 1973. It was heavily influenced by the
Conveyancing (Strata Titles) Act 17 of 1961767 of New South Wales. Pienaar
argues that there are marked differences between the South African sectional
title system and the strata title system in New South Wales. However, he
suggests that it is worthwhile to investigate the strata titles system to find legal
comparisons with South Africa as it is more developed than the South African
system.”8 Van der Merwe goes so far as to state that the NSWCSTA is seen as
the direct predecessor of the S7A.7%° Cowan avers that the NSWCSTA was

767 Hereafter referred to as the NSWCSTA.
768 Pienaar 2012 Sectional Titles 18.
769 Van der Merwe 1974 THRHR 113.
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"extensively used" to develop sectional title legislation in South Africa.’’% In the
light of the similarities between the two systems it would, therefore, be apt to
investigate the strata titles system, in order to ascertain whether similar
concerns than the ones raised in the previous chapter are present in that
system and if so, whether any solutions to these challenges have been found
that may be applicable to the South African situation. As with sectional titles in
South Africa, strata title law is also very technical and complicated. The
objective of this chapter is, therefore, limited to only the specific aspects in
strata title law that may contribute to the specific aims of this study, and will by
no means attempt to provide an in depth study of strata titles. The first part of
this chapter will focus on a broad introduction to the strata title system, as well
as a brief discussion of the differences between strata titles and sectional titles.
Consequently, the strata system will be investigated to determine whether
similar concerns regarding the extension of a section, phased development and
exclusive use areas exist within the strata title system and whether there are
any alternative proposals found in literature that may be followed to solve the

challenges elucidated in the previous chapter.
6.3 A general introduction to strata titles

According to Everton-Moore et a/, strata title legislation developed as an ad hoc
solution to emerging trends in urbanisation and the need to regulate this is
imperative.”’! It owes its origin to the desire to facilitate easier investment into

this form of housing.””2 Troy et a/ argue that:

Strata titling involves the individual ownership of a vertical subdivision with a
series of rights normally associated with private property attached, with a
simultaneous share in the collective ownership of common property conferring
a series of rights and responsibilities in regard to the common property onto
individual lot owners.””3

770 Cowan 1973 CILSA 11.

771 Everton-Moore et a/2006 APLJ 2.
772 Troy et al 2017 Housing studies 7.
773 Troy et al 2017 Housing studies 2.
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For this reason, it is sometimes referred to as "dualistic ownership".”7#

6.3.1 Applicable strata title legisiation in New South Wales

In New South Wales strata title legislation is currently based on three legislative

frameworks:

The initial subdivision and subsequent sale of land had been regulated by
the Strata Schemes (Freehold Development) Act 68 of 1973 (NSW) or the
Strata Schemes (Leasehold Development) Act 219 of 1986 (NSW). In
terms of the leasehold strata scheme, all lots and common property may
be subject to a lease or leases in terms of section 11 of the Act. In terms
of the freehold strata scheme no lots or common property are subject to
leases. For the purposes of this study, the emphasis will fall on freehold
strata title schemes. These acts were repealed by section 203 of the Strata
Schemes Development Act 51 of 2015 with effect from 30 November 2016,
which together with its regulations, now regulates freehold or leasehold
developments. It also introduced a strata renewal process which allows
owners to facilitate the collective sale or redevelopment of their strata

scheme with a 75% voting majority.””>

The management of schemes and resolution of disputes are regulated by
the Strata Schemes Management Act 50 of 2015 as well as its regulations
which repealed the Strata Schemes Management Act 138 of 1996 (NSW)
and the Strata Schemes Management Regulation 2010 (NSW) as of 30
November 2016. This Act also regulates practicalities, for instance the
election and nomination of a strata committee (previously known as an
executive committee), as well as model rules and by-laws specifically
designed for different types of schemes. The 1996 predecessor of this Act
limited the powers of the developer and vested the management of the

scheme in the owners' corporation.”’¢ Similar to the South African

774
775
776

Easthope and Randolph 2016 Environment and Planning 1830.
Registrar General NSW Circular 2016/01.
Everton-Moore et a/2006 APLJT 12.
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situation, the owners' corporation may delegate its powers and functions

as well as those of the strata committee to a managing agent.”””

. The actions of strata community managing agents and onsite residential
property managers are regulated by the Property Stock and Business
Agents Act 66 of 2002 (NSW). This legislation is not of major importance
to this study.”’8

6.3.2 General property law principles in New South Wales relevant to this study
6.3.2.1 Proprietary rights and the numerus clausus principle

In this section, some general property law principles applicable in New South
Wales and relevant to this study will be investigated. Firstly, it needs to be
determined whether the same distinction between real and personal rights
exists in this jurisdiction’”? and consequently, how this distinction is

implemented.

Proprietary rights are distinguished from personal rights in that personal rights
"have no inherent relationship with land".”8% Proprietary rights are conceptually
the same as real rights in South African law. In Australia only a limited nhumber
of proprietary rights on land are recognised. They are divided into three

categories:

. Those that confer possession, for instance, the fee simple, life interest and
leasehold.
. Servitudes that include easements and restrictive covenants.’8!

»  Security interests such as mortgages.’8?

777 Strata Schemes Management Act 138 0f1996 (NSW) ss 28 and 29.

778 Everton-Moore et a/2006 APLJ10-11.

772 As in South Africa, refer to Chapter 2.

780 Butt Land Law 440.

781 The covenant runs with the land and may be enforced by subsequent owners. Refer to
Butt Land Law 701-702. Black J explains it in Adrienne Ryan v Margaret Mary Sutherland
[2011] NSWSC 1397. A negative covenant is determined whether it can be complied with
by complete inaction (para 25). A positive covenant is not enforceable against a non-party
successor in title (para 24).
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For the relevance of this study the focus will be on easements. In New South

Wales, an easement is described as:

... a proprietary right enjoyed by an owner of land to carry out some limited
activity on land owned by another person.”®3

It is also more narrowly defined as:

. a right annexed to land to utilise other land of different ownership in a
particular manner...or to prevent the owner of the other land from utilising his
land in a particular manner.78*

One of the requirements, for an easement to be valid, is that the grantor of the
easement must be able to grant the easement and the grantee must be able to
receive it. That in effect means that the question should be answered, "could a
conveyancer draft it?" Furthermore, it is a requirement that the easement
should not be "too vague or indefinite".”8> Another requirement for an easement
that is especially relevant to this study is that a right granted in terms of an
easement may not "amount to proprietorship or possession of the servient

land".”8 Butt argues, based on case law, that:

... there can be no easement where the right claimed amounts to a right to
possess or exclusively use the servient land, or even to share possession or
exclusive use with the servient owner.”®”

The basic principles guiding easements are similar to the South African position.
What differs in the Australian system, as compared to the South African system,
however, is that the numerus clausus principle is applicable in contemporary

Australian property law.”88 Sherry argues that the numerus clausus principle

782 Edgeworth 2006 Monash ULR 389.

783 Butt Land Law 439.

8% Halsbury's Law of Englandin Butt Land Law 441.

785 Butt Land Law 446.

786 Butt Land Law 447.

787 Butt Land Law 447. This requirement is important for this study as it is one of the main
reasons that common property use rights are not considered easements. Refer to Sherry
2009 Bond Law Review 174. This will be discussed in para 6.3.6.

78 In South Africa no closed list of limited real rights exist. Refer to para 2.3.1.
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... prevents private citizens dreaming up any property entitlements they desire,
which in turn prevents predecessors from determining land use in future.”®
Edgeworth identifies two important rationales for the continued application of

the numerus clausus principle:

. It withholds the recognition of completely new rights; and

. "polices the boundaries of existing interests" in order to prevent an

"expansion to include new types of rights".”?0
Sherry summarises Edgeworth's viewpoint as follows:

. It frees land from multiple obligations and restrictions that can be put on

its use.

. A "proliferation of the number and range of rights" will make the

conveyancing process "more complex, time-consuming and hazardous".”°!

Edgeworth argues that the common law follows a "stringent" approach to
property rights, especially if these rights are over land. The principle also entails
that land owners are not at liberty to "customise" land rights to suit their
particular needs. He argues that in terms of this principle, any new rights that
are created "must fit within the firmly established pigeonholes" of which the law
only permits a small number.”?2 This is as opposed to the more liberal approach
followed in South Africa where Van Wyk uses a similar analogy, but argues that
a limited real right should not be forced into a mould that does not fit.”®3 Sherry
argues that the economic explanation of the principle is to relieve purchasers of

the burden of understanding idiosyncratic agreements that long gone

78 Sherry 2013 UNSWILJ314.

790 Edgeworth 2006 Monash ULR 390.

721 Sherry 2009 Bond Law Review 174.

792 Edgeworth 2006 Monash ULR 387. See also Sherry 2013 UNSWLJ 290.

793 Refer to para 5.3.2.2 where Van Wyk argues "the right is a square peg that does not fit

into a 'round personal servitude hole' ".
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predecessors might have made. She argues that "too many complications spoil

the property market".”?*

In his historical study of the numerus clausus principle, Edgeworth refers to
Merril and Smith's discussion of the principle where they argued that courts
treated the:

... previously recognised forms of property as a closed list that can be modified
only by the legislature.”®>

However, Edgeworth laments that case law suggests that this development is
very slow. He indicates that the reason for the conservative approach could be
inter alia that should land be shackled by too many burdens, it would spell out a
return to the feudal system. He also indicates that it could place a heavy burden

on the conveyancing process and bring its efficiency into question.

Edgeworth does, however, refer to the English case of Tu/k v Moxhay?® which
is seen as a case that "shunned" the numerus clausus principle. He argues that

this case is an example of:

... how contractual rights leaped the fence to become property rights, and
...how they have done so in ways that are eminently consistent with public
interest.””

In this case, the court created a "novel proprietary interest" in order to avoid an
"adverse economic impact" of not granting the right.”®® However, the influence
of the rather generous outcome of this decision was curtailed by Hil v Tupper®®
where the adverse effect on successors in title to ascertain the details of their

right, "seem(ed) to tip the scales against the recognition of new interests".800

794 Sherry 2013 UNSWILJ291.

735 Edgeworth 2006 Monash ULR 391.
7% (1848) 2 Ph 774; 41 ER 1143.

797 Edgeworth 2006 Monash ULR 395.
798 Edgeworth 2006 Monash ULR 396.
799 (1863) 2 H & C 121, 159 ER 51.
800 Edgeworth 2006 Monash ULR 397.
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Edgeworth argues that consequent case law showed a trend towards reverting

back to the more conservative approach followed in Keppell v Bailey.8t

As property law rights are capable of binding third parties (successors in title)
the numerus clausus principle prevents the creation of property rights that do
not fit neatly into the existing categories of property rights.89? It stipulates that
there are limited interests in land.83 Edgeworth maintains that the numerus
clausus principle applies regardless of the terms of any agreement that the
parties may reach and that the contractual arrangements of such an agreement
will be irrelevant when dealing with property rights.8%4 Edgeworth argues that

the court found:

Although it was perfectly acceptable for the parties to bind themselves
contractually to this arrangement, it would be contrary to public policy to allow
them to change the character of the land by such an agreement so as to bind
all persons not party to it.8%

Sherry argues that unlike contract law which allows parties to negotiate

contractual terms as they wish, land law does not allow landowners:

... to customise land rights, in the sense of re-working them in an entirely
novel way to suit the particular individual needs and circumstances.8%

Edgeworth explains his argument by relying on the following citation:

It must not, therefore, be supposed that incidents of a novel kind can be
devised and attached to property at the fancy or caprice of any owner. It is
clearly inconvenient both to the science of the law and to the public weal that
such a latitude should be given.8”

Sherry also refers to Hill v Tupper where the court found a new species of

incorporeal hereditament cannot be created at the will and pleasure of the

801 Edgeworth 2006 Monash ULR 399.

802 Edgeworth 2006 Monash ULR 388.

803 Sherry 2013 UNSWILJ 290.

804 Edgeworth 2006 Monash ULR 387.

805 Edgeworth 2006 Monash ULR 392.

806 Sherry 2013 UNSWILJ 290.

807 Edgeworth 2006 Monash ULR 392, Sherry 2013 UNSWLJ 290.
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owner of the property.8% Edgeworth argues that it would be detrimental and
confusing, should parties be allowed to invent new modes of holding and
enjoying real property. However, Edgeworth accedes that this cautionary

approach to create interests outside the numerus clausus:

... should not be taken to imply that there is no scope to accommodate novelty
in the creation of property rights.8%

He also admits that the need for the strict application of the numerus clausus
principle lessens where effective recordation of interests in land is done in a
land register, which is easily and cheaply accessible, which is the case in

Australia with a well-developed and maintained system of title registration.81°

Edgeworth further accepts that the Torrens system can allow "a much wider
range of interests in land" with only a minimal additional cost to successors in
title.81 Therefore, it seems as if the possibility is left open that the Torrens
system is more dynamic in allowing the creation of property rights outside the
stringent categories. This brings to mind Clos Farming Estates Pty Ltd v
Easton.8'? This case dealt with a novel easement that was created beyond the
existing categories of property rights. In this case farmland was developed as
an estate with eighty residential and eight other lots, created with an "elaborate
scheme of easements and restrictions directed towards creating and continuing
an estate" owned by different proprietors.813 The estate was consequently also
still farmed by the owner of lot 86 which was centrally located and non-
residential. The validity of an easement allowing a vineyard was in question.814
The court found that there was a limit on "the kinds of rights which may be
created by easements and which may exist perpetually”. The court also found

that there was a long standing:

808 Sherry 2013 UNSWLJ 290.

809 Edgeworth 2006 Monash ULR 393.

810 Edgeworth 2006 Monash ULR 389; Sherry 2009 Bond Law Review 176.
811 Edgeworth 2006 Monash ULR 406; Sherry 2009 Bond Law Review 174.
812 2001 NSWSC 525 (2001).

813 Clos Farming Estate Pty Ltd v Easton 2001 NSWSC 525 (2001) at para 1.
814 Clos Farming Estate Pty Ltd v Easton 2001 NSWSC 525 (2001) at para 5.
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... resistance to restrictions on use and alienation of land and on the wishes of
property owners to limit the rights of their successors, to restrict alienation and
to devise new forms by which to do so.8%>

The court found that this showed a "disposition against permitting the creation

of new forms of landholding and new restrictions on ownership".816

Edgeworth discusses other cases, as well and comes to the conclusion that
Australian courts have "strongly resisted invitations to expand the range of
proprietary interests in land".8!” He avers that the main arguments for the strict
application of the numerus clausus principle has in any event been largely
removed by the Torrens registration system. However, although he admits that
judges have a role in developing the law, where authorities are unclear, he does
caution that "property rights should not be routinely modified, revised or added
to, by judges", but should rather be dealt with by the legislature.81® Sherry
argues that the numerus clausus principle relieves purchasers of the burden of
finding and understanding agreements of predecessors.8® The Torrens system

will consequently be discussed briefly.
6.3.2.2 The Torrens system

Strata title legislation will only apply to land held under the "Torrens system".820
The Torrens Register differs from the General Register of Deeds. The
instruments®2! affecting Torrens title land is recorded in the Torrens Register. It
is impossible to register instruments affecting Torrens title in the General

Register.822 In strata titles it provides for the grant of a separate Torrens title for

815 (Clos Farming Estate Pty Ltd v Easton 2001 NSWSC 525 (2001) at para 15.

816 Clos Farming Estate Pty Ltd v Easton 2001 NSWSC 525 (2001) at para 15.

817 Edgeworth 2006 Monash ULR 417; Sherry Strata title property rights 54.

818 Edgeworth 2006 Monash ULR 418.

819 Sherry 2013 UNSWILJ 291. This need to modify property rights, coupled with the
cautionary resistance to expand the range of proprietary interests in land is similar to the
point of view held by South African academics and discussed in 2.5.3.

820 Gray et a/2010 Property Law in New South Wales 427.

81 An instrument is defined in s 3(1) of the Real Property Act as: Any grant, certificate of
title, conveyance, assurance, deed, map, plan, will, probate, or exemplification of will, or
any other document in writing relating to the disposition, devolution or acquisition of land
or evidencing title thereto.

822 Butt Land Law 724.
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individual parts of a building.823 The Torrens system was introduced in South
Australia by the Real Property Act 15 of 1858 and came into operation there on
1 July 1858.82% The current legislation regulating the Torrens system is the Rea/
Properties Act of 1900.82>

The intricacies of the Torrens system are not the focus of this study. However,
what is important for this study is that the Torrens system proposes "a system

of 'independent titles™. This means in essence that each time property is
transferred, it is "surrendered to the Crown which would re-grant the order to
purchase". The practical effect of this system is that it will abolish the need for
an investigation as to all the previous conditions held on the property.826 The
Torrens legislation applicable in New South Wales "retains the essential
elements" of the original precedent. Butt refers to case law8’ which held that
"(t)he cardinal principle of the statute is that the Register is everything". He
avers that the Register is both "conclusive and exhaustive" which means that
searches and investigations beyond the Register would be unnecessary.828 The
registration under the Torrens system is not derivative, but the registration
vests the title in the proprietor.82? In the case of land held under the Torrens
system there is only one title deed, namely the folio of the Torrens Register for
the land.830 The folio is a record containing the description of land as well as
interests in land.83! Title under the Torrens system derives from the Registrar
General's act in registering the instrument. Therefore, the registration is the
source of the title. It confers on the person registered as the proprietor a title
that did not previously exist. On registration the previous title is extinguished

and a new title is certified.®3? The title denotes and proves ownership of the

823 Butt Land Law 854.

824 Butt Land Law 745.

825 Butt Land Law 746.

826 Butt 2012 A/J159.

827 Butt Land Law 750 in footnote 73.

828 Butt Land Law 750.

829 Butt Land Law 755.

830 Butt Land Law 698.

81 Butt Land Law 748; Sherry Strata title property rights 130.
832 Butt Land Law 751.
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land in the folio.833 The validity of an instrument does not depend on its
registration.®3* The Torrens system functions as a positive registration system
that guarantees the title of the holder.83> The Registrar may also accept a
dealing that contains errors or omissions.83¢ Upon registration, the dealing has
the effect of a deed.83” This means it is "the most solemn form of document a
party can make".83® A deed needs to be signed, sealed and delivered and will
only then have a binding effect and parties cannot then withdraw from it.83° In
identifying a document as a deed, it should be taken into account that all deeds
should comply with common law and statutory formalities. However, even if the
document in question does comply with that requirement, it does not
necessarily mean it is a deed. Whether an instrument is a deed will depend on
whether the parties intended it to be so. This intention is determined by
considering the form, substance and object of the instrument. The factors that

will be used to determine the intention of the parties will include:

o Whether the instrument reflects the phraseology and structure commonly
found in deeds;

o Whether it is cast in the most solemn form of documentation appropriate for
that ... transaction8

The subjective intent of the parties will be relevant.

The Torrens system is, therefore, a positive registration system as opposed to
the South African registration system which is a negative registration system.

According to Pienaar a negative registration system:

83 Butt Land Law 698.

8% Butt Land Law 725.

85 As opposed to the "old system" where registration did not cure defects in title. Refer to
Butt Land Law 743.

86  Butt Land Law 749. In s 3(1) of the Real Property Act of 1900 a dealing is defined as:
"Any instrument other than a grant or caveat which is registrable or capable of being
made registrable under the provisions of this Act, or in respect of which any recording in
the Register is by this or any other Act or any Act of the Parliament of the Commonwealth
required or permitted to be made."

87 Butt Land Law 750.

838  Butt Land Law 731.

839 Butt Land Law 737.

840 Butt Land Law 740.
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... implies that in the case of the limited real right being cancelled by mistake,
such a right is still enforceable by obtaining a court order to rectify the wrong
information in the deeds registry.84

6.3.2.3 The principle of indefeasibility of title

The conclusiveness of the Register grants an "indefeasible" title to each new
purchaser.84 This would entail a single certificate of title that reflects all the
transactions of land. It also entails that a title cannot be set aside because of an
existing defect before the interest was registered. Section 42(1) of the Rea/
Property Act of 1900 determines that "the registered proprietor for the time
being of any estate or interest in land" that is recorded in a folio will have
priority, notwithstanding the existence of any other person or interest. The
indefeasibility of title is explained by Butt by means of an example dealt with in

Gibbs v Messer8*3 Butt explains it as follows:

B forged A's signature to a transfer in favour of X, a fictitious person. Transfer
was registered, X's name being entered as a registered proprietor. B then
forged a mortgage from X to C (a real person), who took for value and without
fraud and became registered as mortgagee.*

In the abovementioned case, the Privy Council found that C did not obtain
indefeasible title. However, despite the case not being formally overruled, Butt
argues that Australia currently8® uses the system of immediate indefeasibility
that provides a proprietor with indefeasibility of title despite having dealt with a
fictitious proprietor in the case of fraud.8* The protection is also provided to
holders of lesser rights in the property such as mortgagees, chargee, lessees
and so forth. They will all fall within the definition of "registered proprietor".84/

This will entail that the indefeasibility of title will also be applicable for holders of

84 Pienaar 2015 PFLJ 1483.

842 Butt Land Law 744.

843 [1891] AC 248 in Butt Land Law 753.

84 Butt Land Law 753.

845 Refer to Butt Land Law 754 where he argues that s 3(1) of the Real Property Act has
been amended in 2002 to confirm this.

846 Butt Land law 754.

847 Butt Land Law 752.
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easements®*® and other proprietary rights. An "indefeasible title" to an interest,
will mean that the "title cannot be set aside on the ground of a defect, existing
in the title before the interest was registered".8* This principle will become
relevant when the enforcement of by-laws in strata title schemes will be

discussed later in this chapter.8>°
6.3.3 Relevant terminology in strata titles
6.3.3.1 The lot

The basic conceptualisation of strata title is very similar to the South African
position. The legislation created a form of individual ownership of over a vertical

subdivision as well as joint ownership of the common property.81

The strata plan which includes a location plan, delineating the perimeter of the
land as well as the location of the buildings on the land, and the floor plan
delineating the outline and position of lots, is used to determine the thing (res)
that is owned.®? Similar to the participation quota schedule found in South
Africa, the "schedule of unit entitlement" will determine voting rights and the

amount of levies payable for the upkeep of the scheme.8>3

A "lot" is somewhat similar to a "section"8>* found in sectional titles. It is defined

as.

... in relation to a strata scheme, ... one or more cubic spaces shown as a lot
on a floor plan relating to the scheme, but does not include any common

848 An easement is defined by Halsbury's Laws of England in Butt Land Law 441 as "a right
annexed to land to utilize other land of different ownership in a particular manner (not
involving the taking of any part of the natural produce of the land or a part of its soil) or
to prevent the owner of the other land from utilizing his land in a particular manner." This
is similar to a servitude in South African law.

849 Butt Land Law 752.

850 Refer to para 6.3.3.3.

81 Troy et al2017 Housing studies 3.

852 Butt Land Law 858. Refer to para 3.3 for the South African position.

83 Gray et al Property Law in New South Wales 427. Refer to para 3.2.1 for the South
African position.

854 Refer to para 3.3.1.
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infrastructure, unless the common infrastructure is described on the plan, in
the way prescribed by the regulations, as a part of the lot.8

However, one of the marked differences between the two systems is the

description of the thing.8°¢ Gray provides a simpler definition of "a lot", namely:

... one or more cubic spaces bounded by the inner surface of the wall, or the
upper surface of any floor and the lower surface of any ceiling of a unit in a
scheme. 87

From this definition, it is clear that the NSW strata title system describes an
"enclosed airspace"8>® instead of a "cubic entity" or "structural cubic space".8>°
The owner in strata title is not the owner to the middle of the divisionary wall,
floor or ceiling as in South Africa, but these are seen as part of the common
property. The owner is literally just the owner of the enclosed airspace inside
the floor, walls and ceiling. This description of the lot effectively places the
burden on the owner to take care of the maintenance of the inner space of the
lot, for instance the painting of the inner walls, the carpets, tiles and ceilings.
This description has led to an interesting interpretation regarding the duty of
maintenance of the inner surface of the lot. In 7he Owners SP 35042 v Seiwa
Australia Pty Lta®® the court found that if the tiles on the floor had been laid
before the plan was registered, the inner boundary of the lot included the upper
surface of the floor tiles, but did not extend to the space below the tiles. A
defect in the membrane between the concrete floor and the tile would then

form part of the common property, hence the responsibility of the owners'

85 Section 4 of the Strata Schemes Development Act (SSDA) 51 of 2015.

8% Refer to para 3.3 for the South African position.

87 According to Gray et al Property Law in New South Wales 427, "surface" has been
described to mean the "internal skin" of the wall, floor or ceiling.

858 A description similar to the South African position namely "(T)he boundaries of a lot may
be defined 'by reference to a wall floor and ceiling': is given slight attention by Butt.
However, he does not elaborate on the circumstances where this description will be used.
He merely indicates that it is "rarely done". Butt Land Law 859.

859 Pienaar 2012 Sectional Titles 18; Gray et al Property Law in New South Wales 427.

860 [2007] NSWCA 272 in Gray et al Property Law in New South Wales 427. Also refer to
Andreone 2007 www.francescoandreone.com; Myers 2007 Management Rights NSW np.
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corporation. However, if a fixture is attached to the boundary wall, it will form
part of the lot.86!

6.3.3.2 The common property

The SSDA defines the terminology in section 4. The common property is defined

as.

... any part of a parcel that is not comprised in a lot (including any common
infrastructure that is not part of a lot).

The common infrastructure is defined as:

(a) the cubic space occupied by a vertical structural member of a building,
other than a wall, or

(b) the pipes, wires, cables or ducts that are not for the exclusive benefit of
one lot and are:

(i) in a building in relation to which a plan for registration as a strata plan
was lodged with the Registrar-General before 1 March 1986, or

(if) otherwise—in a building or in a part of a parcel that is not a building,
or

(c) the cubic space enclosed by a structure enclosing pipes, wires, cables or
ducts referred to in paragraph (b).862

Upon registration, a separate certificate of title is created in favour of the
owners' corporation83 in relation to the common property. The certificate of title
is a copy of the folio of the Register of a specific piece of land.8* It will show
the alterations made to the folio. The owners' corporation "holds" the common
property as "agent" for the owners of the lots (usually referred to as the
proprietors),8> but may deal with it only as far as the act allows. The owners of
the lots are, therefore, "equitable tenants in common".8%6 Tenancy in common is

a form of co-ownership where each has a proportionate interest in the land,

861 Gray et a/ Property Law in New South Wales 427.

862 Section 4 of SSDA.

83 A body similar to the general meeting in the South African system.
84 Butt Land Law 748.

85 Gray et al Property Law in New South Wales 429.

866 Butt Land Law 861.
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although the property is not divided.%’ This will entail that the owners of lots
will all own a proportionate interest in the property with which they may deal in

a manner they see fit.

However, in terms of section 28(2) of the SSDA an owner's interest in the
common property cannot be dealt with separately from the dealings with the
lot.8%8 The nature of common property was dealt with in Houghton v Immer (No
155) Pty Ltd.8%° This case addressed the development of two penthouses which
were effected by subdividing lot 5 and "the common property on and above the
former roof to create two penthouse lots".870 This development was authorised
by the passing of a special resolution. The resolution also authorised the body
corporate to transfer its interests in the penthouse lots derived from common
property for $1. This resolution was possible as the owners of lot 5 held 80% of
the aggregate unit entitlements. Although this case mainly dealt with the fact
that the minority owners were financially prejudiced by the special resolution,
the main importance of this case for the purposes of this study is the fact that

the court clarified the legal nature of the common property in this case.
The court found:

Since common property is the land in the parcel that is not comprised in a lot,
lots and common property are mutually exclusive.8”!

The court found that in the event of a lot being developed on the common
property, such common property will cease to exist when the plan is registered.
In this specific case, the common property was developed by the body
corporate. The court found that as soon as the lots were created and the

common property ceased to exist, the ownership vested in the body corporate

867 Butt Land Law 223.

868  In South Africa it is held as a form of bound common ownership. Refer to para 3.3.4.
869 1997 WL 1880931 (1997) at 5.

870 Houghton v Immer (No 155) Pty Ltd 1997 WL 1880931 (1997) at 1.

871 Houghton v Immer (No 155) Pty Ltd 1997 WL 1880931 (1997) at 5.
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beneficially and the body corporate is no longer only the "agent" of

proprietors.872

The court also addressed the nature of the owner's right to the common
property in Young and 1 Others v Owners Strata Plan No 3529873 The court
looked at section 20 of the Strata Schemes (Freehold Development) Act which
determines that the body corporate holds the common property as an agent for

a proprietor.874 The court also interpreted this statutory provision to mean that:

... the relevant rights of the plaintiffs in the common property are proprietary;
they are rights owned by them beneficially as tenants in common in the
common property.8”>

The court clarified the content of the rights by finding that the content is

delineated by the by-laws. It clarified that the by-laws:

... define the nature of its use and enjoyment, any constraints upon it and any
condition applicable such as payment of maintenance and the like.876

However, the court confirms that the owner's right to the common property:

... honetheless remain proprietary in nature, though their detailed articulation
stems from the by-laws.?””

The court expanded on this explanation and indicate that in this case, where the

exclusive possession of the swimming pool came into dispute:

The present right ... can be described as a valuable proprietary right in relation
to a share in the common property...though its delineation be the subject of
by-laws pursuant to statute.®”®

The court clearly stated that it did not "accept" that the legal nature of the

plaintiff's right in the common property is only contractual in nature as would be

872 Houghton v Immer (No 155) Pty Ltd 1997 WL 1880931 (1997) at 5.

873 [2001] NSWSC 1135 in Sherry 2009 Bond Law Review 162.

874 Young and 1 Others v Owners Strata Plan No 3529[2001] NSWSC 1135 at 13.
875 Young and 1 Others v Owners Strata Plan No 3529[2001] NSWSC 1135 at 14.
876 Young and 1 Others v Owners Strata Plan No 352920011 NSWSC 1135 at 15.
877 Young and 1 Others v Owners Strata Plan No 3529[2001] NSWSC 1135 at 15.
878 Young and 1 Others v Owners Strata Plan No 3529[2001] NSWSC 1135 at 15.
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the right of the holder of an exclusive use right be.8”® The system to describe
the interests in common property differ from the position in South Africa. Whilst
also a real right, it is formulated by focussing on the object of the right. In
South Africa, the object is formed by means of a statutory joining of a corporeal
part of a building (the section) and the incorporeal bound common ownership

share in the common property.880

One of the entitlements of the owners' corporation is to create by-laws,

covenants and easements pertaining to the common property.88t
6.3.3.3 By-laws in strata titles

Of significant importance to this research is the concept of by-laws in strata
title. By-laws fulfil the same role in strata titles as resolutions do in sectional
titles.882 In terms of the SSMA and the SSDA by-laws means "the by-laws in
force for the scheme".883 Sherry argues that legislation automatically creates a
body corporate, mini-government, which enforces by-laws in guasFpublic
impersonal capacity.88* She also argues that by-laws are creatures of statute
and sui generis.88> With the commencement of the SSMA, owners' corporations
have until 30 November 2017 to amend current by-laws applicable to strata title

schemes.886

Section 134 of the SSMA deals with the transitional arrangements relating to the
introduction of new legislation. According to section 135(1), by-laws for a strata

scheme will bind:

... the owners corporation and the owners of lots in the strata scheme and
any mortgagee or covenant chargee in possession, or tenant or occupier, of

879 Young and 1 Others v Owners Strata Plan No 3529[2001] NSWSC 1135 at 18.

80 Pienaar 2012 Sectional Titles 64.

881 Gray et al Property Law in New South Wales 430; s 34 of the SSDA and s 143 of the
SSMA.

882 Refer to para 4.3.

883 Section 4(10) of the SSMA and s 4(1) of the SSDA.

84 Sherry 2013 UNSWLJ301. Refer to para 4.3.1 for the legal nature of rules in South Africa.
885 Sherry 2013 ALJ 399. Refer also to Sherry Strata title property rights 157 at footnote 42
where she refers to Chauhan v Jaynree Services Pty Ltd [2008] NSWSC 969 at [42].

86 Fair Trading - Major changes to strata laws.
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a lot to the same extent as if the by-laws:

(a) had been signed and sealed by the owners corporation and each owner
and each such mortgagee, covenant chargee, tenant and occupier...

The addition of section 135(1)(a) has the effect that it is accepted that the
person in question is familiar with the by-law. In terms of section 178(2)(e) the
by-laws are entered on the strata roll as evidence of "the by-laws for the time
being in force for the strata scheme". A by-law is only enforceable if it is
registered and the right holder must be an owner.88’ Butt argues that if the by-
law is recorded in the folio it is sufficient for the exercise of the right. The
specific entitlement that the by-law provides for, need not be recorded.?®® It
grants special privileges or exclusive use over parts of the common property to
the exclusion of other owners.88° It may be made, amended or repealed through
special resolution.80 It will continue "after changes to ownerships of lots".8! It
"unerringly runs with the land".8%? In terms of section 47 of the SSMA a by-law
will be valid if it relates to the "control, management, administration, use or
enjoyment of the lots or the lots and the common property". It may not
interfere with the existing common property rights by-laws as indicated on the
sketch plan.83 Bugden states that by-laws are conferred, subject to terms and
conditions and may be terminated if the holder of the right breaches the
condition. It can be identified with reference to the plan and should either be
included in the minute book of the body corporate or annexed to the notification

and then it forms part of the public record and is permanently reserved.8*

87 Pobi 2013 http://www.pobilawyers.com.au/wp-content/uploads/2013/10/Strata-bylaws-
funda mentals_NSW-Young-Lawyers.pdf para 7.1 (c) and (h).

888 Butt 2007 ALJ 12.

889 Pobi 2013 http://www.pobilawyers.com.au/wp-content/uploads/2013/10/Strata-bylaws-
funda mentals_NSW-Young-Lawyers.pdf para 5.4.

80 pobi 2013 http://www.pobilawyers.com.au/wp-content/uploads/2013/10/Strata-bylaws-
funda mentals_NSW-Young-Lawyers.pdf para 5.8.

81 pobi 2013 http://www.pobilawyers.com.au/wp-content/uploads/2013/10/Strata-bylaws-
funda mentals_NSW-Young-Lawyers.pdf para 5.5.

82 Sherry 2013 UNSWIJ 300.

83 pobi 2013 http://www.pobilawyers.com.au/wp-content/uploads/2013/10/Strata-bylaws-
funda mentals_NSW-Young-Lawyers.pdf para 6.3.

84 Bugden Management Practice 213-214.
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6.3.4 Extension of lots
6.3.4.1 Introduction

The previous chapter introduced the extension of a sectional title section in
terms of section 24 of the 574 as one of the problem areas forming the focus of
this research.8%> In that discussion, the legal effect of the right was investigated.
It was argued that the right remains a creditor's right up until the necessary
endorsement to the title deed has been made.®%® The fragility of this position
and the possible problems regarding the security of this right was discussed in
some detail. Furthermore, the substantial responsibilities on the right holder
despite the fragile and tenuous nature of the right were discussed.??” The effect
of this extension on the co-ownership of common property and the possible
problems relating to a possible sale of the section were also addressed.8?® In
this chapter, as with the other rights discussed in chapter 5, a comparative
analysis with the position in strata titles in New South Wales will be attempted
in an effort to determine whether similar problems exist and whether replicable

solutions are offered in that legal system.
6.3.4.2 Alteration of the building affecting the lot boundary

The closest correlation with the provisions found in section 24 of the S74%°° is to
be found in division 4 of the SSDA.°%° The extension of the boundaries of the lot
that is similar to the extension of a section in terms of section 24 of the S74, is
dealt with in section 19 of the Act. It determines that that section will be

applicable when a building of a strata scheme is altered:

(@) by demolishing a wall, floor, ceiling or common infrastructure, and a
boundary of a lot was, immediately before the alteration:

85 Refer to para 5.2.

8%  Refer to para 5.2.2.

897 Refer to para 5.2.3.

8%  Refer to para 5.2.4.

89 Refer to para 4.4.

%00 An initial investigation into ss 109 and 110 of the SSMA was discarded as this only dealt
with minor cosmetic renovations that an owner may make inside his lot such as painting,
laying carpet and replacing wardrobes et cetera.
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(i) the inner surface or any part of the wall, the upper surface or any part
of the floor or the under surface or any part of the ceiling, or

(i) defined in terms of or by reference to the wall, floor, ceiling or
common infrastructure, or

(b) by constructing a wall, floor or ceiling so that a boundary of a lot coincides
with the inner surface or any part of the wall, the upper surface or any
part of the floor or the under surface or any part of the ceiling.

In terms of section 19(2) the owner of the lot must lodge a plan, that complies
with subsection 3, within one month of such an alteration having been
completed. It should be accompanied by a certificate of title for the common
property in the strata scheme if the common property is affected.?®! The plan
must define the base line after the alteration and a registered land surveyor
must certify whether it encroaches on a public place®®? and if so, that an
easement exists.?®3 The certificate of a registered land surveyor must certify
that:

... any wall, floor or ceiling referred to in subsection (1)(b) is wholly within the
perimeter of the parcel.?%4

The interpretation of "wholly within the perimeter of the parcel" will for this
study be interpreted to mean within the parcel of the strata title scheme, as

opposed to within the perimeter of a specific lot.

Should the alteration encroach upon a public space (such as a side walk), the
building alteration plan showing the encroachment should be registered by the
Registrar-General and a copy should be provided to the local council.?®> The
plan must be signed by the proprietor of the land, the owners' corporation, the
registered mortgagees and chargees or covenant charges.?® This requirement

may, however, be waived by the Registrar-General.?0”

%01 Section 21(1) of the SSDA.

%02 Qutside the "parcel of land" or erf in terms of s 19(4)(a)(ii).
03 Section 19(4) of the SSDA.

904 My italics. Refer to s 19(4) of the SSDA.

%05 Sections 20(1) and 20(2)(a) of the SSDA.

%06 Sections 22(1)-(3) of the SSDA.

07 Section 22(4) of the SSDA.
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Despite these rather cryptic provisions, the strata title legislation and the
Australian law in general are, however, silent on any further questions relating
to the alteration of the boundaries of the lot. Neither the co-ownership of
common property that may be affected, nor the legal nature of the right is
addressed in legislation or the most prominent academic literature regarding
strata titles. It may, therefore, be concluded that the law relating to this
particular topic causes fewer difficulties in New South Wales than in South
Africa.’®® A reason for this may be that the legal nature of the right in terms of
what may be registered, or not, does not play such an important role in the
Australian registration system as in that of South Africa, specifically due to the
Torrens system discussed above. It is, therefore, quite frustrating to admit that
possible solutions to the difficulties surrounding section 24 extensions in South

Africa will not be solved by applying principles of the strata title system.
6.3.5 Staged development
6.3.5.1 Introduction

The extension of a sectional title scheme in terms of section 25 of the 574 is
similar to the staged development in the strata title system. Butt proclaims that
"any system permitting staged development must protect the rights of existing
owners".2% It must, however, according to Butt, also protect the right of the
developer to proceed with the development as planned.??® The SSDA provide for
the development of strata title schemes as well as staged development. This is
done by a developer. A developer is defined as the person who, for the time

being, is:

(a) the original owner of the strata scheme, or

(b) a person, other than the original owner, who is the owner of a
development lot within the strata plan.®!!

98  Refer to para 4.4.5.
905 Butt Land Law 882.
910 Butt Land Law 882.
911 Section 4 of the SSDA.
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During the initial stages, the developer is responsible for all the duties of the
owners' corporation as well as the design and quality of the building.?*? This
leaves the developer in a very powerful position that may lead to a negligent

and apathetic attitude toward fixing any building defects.?13
According to this Act, staged development consist of:

(a) the progressive improvement of the parcel by the construction of buildings
or the carrying out of works on development lots, and

(b) the subsequent subdivision of each development lot and the consequential
adjustment of the unit entitlement of lots in the scheme.®**

In order to successfully lodge an application for the approval of the strata
development in stages, the developer should complete a disclosure document,
the strata development contract. This should include the concept plan that
complies with the relevant development contract, a description of the land, and
also an indication of land that is proposed to be added at a later time.?!> The
lots that are earmarked for the development should be earmarked on the strata

plan as development lots.?1® A development lot:

... means a lot in a strata plan or strata plan of subdivision that is identified by
a strata development contract as a lot that is to be the subject of a strata plan
of subdivision under the development scheme for the contract®'”

Part 5 of the SSDA deals with staged development.®18 In terms of section 73(3)
of the SSDA the development is carried out subject to the strata development
contract that describes:

(a) any proposed development that the developer for the development lot

warrants will be carried out and may be compelled to carry out
(warranted development), and

912 Easthope and Randolph 2016 Environment and Planning 1832. This is similar to the South
African position. Refer to para 4.2.1.

913 Easthope and Randolph 2016 Environment and Planning 1840.

914 Section 73(1) of the SSDA.

915 Edgeworth et al Australian Property Law 625 as well as ss 14(1-3) and 76(4) of the SSDA.

916 Butt Land Law 882; s 10(c)(i) of the SSDA.

917 Section 4 of the SSDA.

918 Refer to para 4.5.2 for the South African position.
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(b) any other proposed development that the developer will be authorised but
cannot be compelled to carry out (authorised proposals).

They are referred to as "permitted development" because the owners'
corporation and other interested parties must allow it.?*® The right obtained by
the developer is called the "development concern". This right entitles the

developer to the following:

(a) doing any of the following in accordance with the contract:

(i) erecting structures, carrying out works or effecting other
improvements,

(if) creating easements, dedicating land, making by-laws or entering into
covenants or management or other agreements,

(iii) creating or using common property,
(iv) adding land to the parcel,

(v) using water, sewerage, drainage, gas, electricity, oil, garbage,
conditioned air, telephone or other services available to the parcel, or
installing additional services,

(vi) providing and using means of access or egress to or from a
development lot, or to or from common property,

(vii) subdivision of a development lot, or excising a development lot from
the parcel, and

(b) carrying out any other development that is permitted to be carried out
because it is included in the contract.®?°

This indicates that the developer has limited and specifically prescribed
entitlements that will not include use and enjoyment. A development concern
does, however, not entitle the developer to subdivide the common property or
to amend the strata development contract, even though such an amendment
may relate to the development concern.??! This does entail that a decision about
the development concern need not be supported by a unanimous or special

resolution of the owners' corporation.®??

919 Section 73(4) of the SSDA.
920 Section 74(1)(a) of the SSDA.
21 Section 74(2) of the SSDA.
22 Section 87(2) of the SSDA.
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6.3.5.2 Legal nature of the right

The strata development contract has the effect of an agreement under seal or a
deed between the developer, the proprietors of lots (both present and future),
mortgagees, lessees and occupiers.’?® It may not be excluded, modified or
varied by contract and it does not merge with the transfer of a lot.??* The
Registrar General will register it and record the existence of the contract against
the folio of the register for the common property. Once registered, it may only
be varied in accordance with the act.??> The strata development contract may
be amended by the developer. Should it include architectural or landscaping
design changes, it is only lawful if approved by planning authority and
supported by a unanimous resolution of the owners' corporation. The
amendment will only come into effect if it is in compliance with the act,
registered and not inconsistent with the registered strata management
statement.?2® Should it not be an architectural or design change, it only needs
to be approved by the planning committee. The owner and other interested
parties are only given notice of the proposed changes.??” The developer may
also seek approval by the Land and Environmental Court if the owners'
corporation or other interested parties have refused.’?® The SSDA also makes
provision for the application for legal assistance by the owners' corporation
should they want to defend an application by the developer to amend or extend
the applications.®?® It both allows and compels the developer to complete the
development in the manner stipulated in the contract. This must be done within

a 10-year time frame from the date that the contract is registered.?3® Upon

923 Refer to para 5.3.2 for the South African position.

24 Sections 81(1) and 81(7)-(8) of the SSDA. See also Edgeworth et a/ Australian Property
Law 625.

925 Sections 79 and 80 of the SSDA. See also Butt Land Law 883 and Edgeworth et a/
Australian Property Law 625.

926 Section 84(1-3) of the SSDA.

927 Section 84(4) of the SSDA.

928 Sections 86 and 92 of the SSDA.

929 Section 93-97 of the SSDA.

90 Section 76(3) of the SSDA.
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application by any interested party, the court may extend this time frame.?3!

The development scheme will be concluded in the following circumstances:

. When the consent is revoked, or

. If the last undivided development lot is subdivided; or
. In case notice by all interested parties is registered; or
e The conclusion time arrives®3?

. By court order.?33

The conclusion of the development scheme is also recorded by the Registrar
General in the folio.?3* The folio contains a description of the land, a description
of the proprietor, other particulars that the Registrar General may want to
include, as well as any other estates or interests that affect the land.?3> The
interests in land is recorded on the certificate of title of such a piece of land.
The certificate of title is updated regularly to show all registered dealings with
the land. After registration of the dealing, it has the effect of a deed.?3¢ This will
entail that the right of the developer to develop the strata title scheme in stages
is also registered against the folio of the scheme. This position is similar to the
South African position where the right to extend the sectional title scheme in

terms of section 25 of the S7A4 is registered in the Deeds Registry.

However, what is not clear from the legislation or literature is whether this right
is proprietary in nature. As the Torrens system of registration is positive in
nature, the registration of the right will provide the developer with legal
certainty regarding the existence of his right. The publicity principle is also met
as the right is registered against the certificate of title of the strata scheme.
Therefore, third parties and buyers will be able to have knowledge of the

existence of such a right. The content of the right to staged development is,

931 Section 92 of the SSDA.

932 The conclusion time is the time indicated in the contract or if the time has been extended
in terms of s 92, such extended time.

93 Section 89 of the SSDA.

934 Section 91 of the SSDA.

B5  Gray et al Property Law in New South Wales 308.

%36 Refer to para 6.3.2.2.

206



similar to the position in South Africa,®3’ clearly explained in the SSDA. The
developer is only allowed permitted development as described earlier. Should he
seek to amend the strata development contract it must also be done with the
added approval of the owners' corporation in terms of a unanimous resolution.
The position regarding "changed circumstances" applicable to changes in the
South African context is not evident from a study of the legislation of New South
Wales. As is the case in South Africa, this right is only given for a certain period
of time, which can be extended upon application. In terms of the definition of a

developer, it seems as if this right may be transferred as well.

The fact that the SSDA only makes provision for a "development concern,"
suggests that this right is not divisible and consequently will not make provision
for plot and plan development (as Van der Merwe suggested will be possible in
South Africa after the 2011 amendment).?3® As development concern and
permitted development are clearly prescribed in the act, this right also does not
provide the developer with use and enjoyment entitlements in the strata
scheme. However, little heed is paid to the /egal/ nature of the right in New
South Wales, due to the fact that the right may be registered in the Torrens
register irrespective of whether it constitutes a real or personal right.
Furthermore, the fact that the numerus clausus principle is applicable makes it
doubtful whether this right will be seen as a servitude of any kind. The
academic debate regarding the legal nature of the rights is, therefore, not as
relevant in New South Wales as it is in South Africa. The duties of the developer
are also clearly indicated through the strata development contract that has to be
registered and adhered to. Part 2 of the SSMA focusses wholly on building
defects of building work carried out on common property and lots.?3° Section
194 demands that the developer, as part of his obligations, should appoint at

his cost,?*® a qualified independent®*! building inspector to inspect the buildings

%7 Paragraph 5.3.2.3.

38 Refer to para 5.3.3.4.

939 Section 191 of the SSMA.
940 Section 204 of the SSMA.
941 Section 197 of the SSMA.
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and provide a written report to the secretary. Any defects reported by the
inspector should be rectified in terms of section 206 of the SSMA.

6.3.6 Common property rights by-laws
6.3.6.1 Background

The importance of by-laws for this study is found therein that they are the
mechanism used for creating exclusive use of a part of the common property to
a specific owner of a specific lot. This is similar to the creation of exclusive use
areas in sectional title legislation in terms of section 27 of the S7A. Section 142
of the SSMA provides for "common property rights by-law". This is a by-law that

confers on an owner of a lot in a strata title scheme:

(a) a right of exclusive use and enjoyment of the whole or any specified part
of the common property, or

(b) special privileges in respect of the whole or any specified part of the
common property (including, for example, a licence to use the whole or
any specified part of the common property in a particular manner or for
particular purposes), or that changes such a by-law.

These by-laws were, according to previous legislation, known as exclusive use
by-laws. In terms of section 143(1) of the SSMA an owners corporation may
make a common property rights by-law only with the written consent of "each
owner on whom the by-law confers rights or special privileges". These by-laws
may be subject to conditions specified in the by-law, for instance the payment
of money as determined by the owners' corporation.®*? It also allows for the
creation of a common property rights by-law if the person on whom the right of
exclusive use and enjoyment is being conferred upon, already had such a
privilege before the creation of the by-law.?* This by-law is created in terms of
a special resolution and the written consent of owners who are negatively

affected by its establishment.?*4

942 Section 143(2) of the SSMA.

943 Section 143(3) of the SSMA.

944 Refer to the case of Young as well as Sherry's discussion on the interpretation of the
consent needed. Refer to para 6.3.3.2.
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The consent needed by the owners in creating common property rights by-laws
came under scrutiny in Young and 1 Others v The Owners SP 3529 and 2
Others,** where a by-law was in dispute.?# The by-law entailed that if passed,
it would deny both the plaintiffs (who owned garages only), and owners of new
lots, any entitlement to the common property and use of the swimming pool.®#’
The situation pre-1987 was that unanimous consent was needed, but currently
a special resolution and the consent of the "owners concerned" is needed. The
defendant argued that "owners concerned" should be interpreted to mean those
who acquire new rights and maintenance obligations. The court found that an
interpretation of legislation should necessarily include that the consent of
someone whose rights are negatively affected, needs to be obtained. A contrary
interpretation would be "absurd and unreasonable". Therefore, "concerned
owners" should include "those who would lose rights to the common
property".®# The court also found that the reason why a unanimous consent
was no longer needed, was probably because the legislature wanted to alleviate

the problem of a veto right of a "vexatious lot holder".?#

In a discussion of the case, Sherry argues that the uncertainty surrounding
whose consent is needed, is a result of the legislature not indicating this
information expressly. She laments the fact that the attention of the legislature
was rightly focused on facilitating harmonious living, but "insufficient attention
was given to how these laws interact with fundamental principles of property".
She argues that Young is an example of such inattention. When investigating
general property law, one group of owners (tenants in common) in bound
common ownership, cannot take another's rights for themselves.®>® However, it
seems possible that in the absence of "very clear words and intent," such a
construction is possible in strata title because "concerned owners" is not aptly

clarified. This argument indicates that the creation of the by-laws, especially

945 [2001] NSWSC 1135; Sherry 2009 Bond Law review 164.

946 Refer to para 6.3.3.2.

%7 Young and 1 Others v The Owners SP 3529 and 2 Others [2001] NSWSC 1135 at [2].
948 Sherry 2009 Bond Law Review 164.

949 Sherry 2009 Bond Law Review 164.

90 Sherry 2009 Bond Law Review 164.
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common property rights by-laws, also leads to uncertainty in this jurisdiction. It
seems as if the lack of a proper clarification of the parties who need to consent
to the creation of the by-law, may have the effect that some owners may be
prejudiced without the power to have their say in the creation of the by-law.
The fact that these by-laws also bind successors in title make this aspect even
more problematic.?>! It appears as if the main objective focus of the legislature
when drafting this was to ensure that the person in whose favour the by-law
was created would be part of the process and would be aware of his increased
maintenance responsibility. However, less attention was given to the owners
who would forfeit their entitlements to the common property because of the
creation of the by-law. Their consent was not needed. Fortunately, according to

Sherry, it seems that strata title residents do not realise this potential power.?>2

In terms of section 144, an arrangement regarding the responsibility of
maintenance and upkeep of the common property subject to the common
property rights by-law, must be agreed upon and included in the drafting of the
by-law. This responsibility may either stay with the owners' corporation, or it
may be transferred to the holder of the right. If it is placed on the owner, it
absolves the owners' corporation from that responsibility.®>3 Should owners
share a "common property right", the share of their contribution towards the

maintenance would be dependent on their unit entitlement.?>*

According to section 145(1) of the SSMA a common property right by-law is
binding on "owners for the time being". What is meant by "for the time being" is
not clear from a reading of the act. However, from Sherry's discussion of Tate, it
is clear that this right is transferred to successors in title.?>> The holder of the
right should pay "money" to the owners' corporation in terms of section 145(2)
and 145(3). The new owner, together with the previous owners, is jointly and

severally liable to pay "money" to the owners' corporation. This refers to the

%1 Refer to para 6.3.6.3.

%2 Sherry 2009 Bond Law Review 167.
%3 Section 144(3) of the SSMA.

%% Section 144(2) of the SSMA.

%5 Sherry Strata title property rights 149.
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money for the maintenance of the common property rights by-law as described
in section 144. The Strata Schemes Management Regulations that came into
force together with the SSMA on 1 December 2016, provide a detailed list of the
responsibilities of owners' corporations, as well as lot owners, for the

maintenance of the buildings.?>®

Section 149 makes provision for an application to a Tribunal®*’ should the
establishment of the common property rights by-law be refused unreasonably
by the owners' corporation. The owners' corporation on the other hand may
apply for an order should the owner in whose favour the common property
rights by-law is to be established unreasonably refuses to accept the terms of
the by-law. An application may also be made by the owners' corporation should
they wish to repeal a common property rights by-law and this is unreasonably
refused by the owner. The Tribunal may also make an order upon application of
an interested person, should it deem the conditions relating to the maintenance
of the common property rights by-law to be unjust.>® The measures taken into

account when making this order would be to take into account:

. The interests of all owners in the use and enjoyment of their lots;
. The rights and reasonable expectations of an owner who benefits from the

common property rights by-law.%>°
6.3.6.2 Legal nature of common property rights by-laws

The legal nature of common property rights by-laws came under scrutiny in
various cases relevant to the current jurisdiction under discussion. Academics,
like Butt, hold that a common property rights by-law (exclusive use by-law)
does not create an interest in land "in any technical sense". He argues that the
right that is created is purely statutory.®® Pobi, a practitioner, agrees with Butt

on this point. He argues that common property rights by-laws are contractual

%6 Fair Trading Appendix 2 36-38.

%7 This is the Civil and Administrative Tribunal according to the definition in s 4 of the SSMA.
%8 Section 149(1)(a)-(c) of the SSMA.

%9 Section 149(2)(a)-(b) of the SSMA.

%0 Butt Land Law 872.
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and not proprietary. He goes so far as to warn practitioners that as these rights
are not proprietary rights, the owners have a limited capacity over these rights,
for instance it is not possible to grant a lease over an exclusive use area.?®! Butt
and Pobi base their assertion on North Wind Pty Ltd v Proprietor Strata Plan
3143.2%2 In this case, the plaintiff was the proprietor of a lot in the strata plan. A
by-law was created under the 1973 Act providing the plaintiff with an exclusive
use area over part of the common property.®®3® The defendant erected structures
affecting the airspace above this exclusive use area and the plaintiff approached
the court for a restraining order to stop the defendant from encroaching on
such airspace.’®* The court indicated that the question was whether it would
have jurisdiction in the instance where a statute created an obligation and
enforced a performance.?®> The court found that in order to answer this
question, it had to determine whether the right that is created by statute, is a
novel right or a "right known to the common law".°®® The court held that

council:

. could not place the right within any known category of real property
interests, and I think there is no such category, for the reason that the right is
not an interest in land in any sense known to common law.%¢”

The court, therefore, held that by-laws have effect as covenants and the
reference to mutual covenants showed that the Act intends that the by-laws

shall have contractual effect.68

Although this case should have settled this dispute, Sherry's and Edgeworth's

discussions of subsequent case law show that the position is not so clear cut as

%1 pobi 2013 http://www.pobilawyers.com.au/wp-content/uploads/2013/10/Strata-bylaws-
funda mentals_NSW-Young-Lawyers.pdf para 5.1.

%2 [1981] NSWLR 809.

963 North Wind Pty Ltd v Proprietor Strata Plan 3143 [1981] NSWLR 809 at 810F.

%4 North Wind Pty Ltd v Proprietor Strata Plan 3143 [1981] NSWLR 809 at 810E.

%5 North Wind Pty Ltd v Proprietor Strata Plan 3143 [1981] NSWLR 809 at 811B.

966 North Wind Pty Ltd v Proprietor Strata Plan 3143 [1981] NSWLR 809 at 812A.

%7 North Wind Pty Ltd v Proprietor Strata Plan 3143 [1981] NSWLR 809 at 814A.

%8 North Wind Pty Ltd v Proprietor Strata Plan 3143 [1981] NSWLR 809 at 814D.
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it may seem. Sherry discusses Owners of Strata Plan No 3397 v Tate®®® where

the court identified two characteristics of by-laws, namely that by-laws are:

» delegated legislation, being instruments 'made under an Act' and thus
should be interpreted according to principles of statutory interpretation®’°

« ‘"statutory contract(s), deemed to exist by statute and ... covenant
provisions of corporations' law...?”!

In this case the court found that the by-law:

. conferred a proprietorial estate upon the proprietor ... and, conversely,
deprived the remaining proprietors in the strata scheme of the proprietary
interest they had hitherto had in that part of the common property. The
proprietorial nature of the by-law was indicated by its registration.?”2

The court went so far as to suggest in this case that the functioning of the by-

laws is akin to "giving another the equivalent of property rights".®’3 However,

the court interpreted the by-law in this case as a commercial contract.®”4

6.3.6.3 Entitlements and duties of the holder of the right

This indicates that the legislation and the judiciary have provided by-laws an

extremely wide ambit. The entitlements and duties of the holder of the right

are, therefore, also open for interpretation. Sherry argues that although by-laws

are property regulations, the legislature has opted for a freedom of contract

ethos.?”> Sherry argues that this "expansive definition of by-law" has

consistently been supported by the courts.’® This approach has eradicated

much of the protection provided by property doctrines.?’”

969
970
971
972

973
974
975
976
977

[2007] NSWCA 207.

Sherry 2009 Bond Law Review 178.

Sherry 2009 Bond Law Review 179; Sherry Strata title property rights 157.

Owners of Strata Plan No 3397 v Tate [2007] NSWCA 207 at para [76] and quoted by
Sherry 2009 Bond Law Review 179-180.

Sherry 2009 Bond Law Review 171.

Sherry Strata title property rights 149.

Sherry Strata title property rights 130.

Sherry 2013 UNSWLJ 302.

Sherry 2013 UNSWLJ 304.
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Sherry discusses White v Betallj?’® according to whose facts, a strata scheme
was situated on a riverfront. A common property by-law allowed a lot owner to
store watercraft within the boundaries of another lot owner.?”® The created by-
law related to private property and not to the common property. The plaintiff
argued that the by-law created an easement. This argument was rejected by
the court.?® According to Sherry, some disagreement exists as to whether the
interest created an easement. According to the one school of thought, the right
was in its nature an easement, whereas the other school of thought argued that
the right offended one of the crucial elements of an easement, nhamely granting
rights of exclusive possession. Sherry argues that the Act only allowed for
easements being created over common property and not over private
property.®8! She also laments the fact that the court seemed to have abandoned
its usual practice in strata title disputes regarding easements and covenants,
namely to attempt to craft rules and limitations. Instead, the court applied a
"simplistic statutory rule that a by-law need only relate to the use or enjoyment
of a lot or common property". This resulted in a "peculiar, misconceived and

potentially intrusive by-law to be valid".?82

The case of Clos Farming Estate discussed above bears some relevance here.?83

In this case the court found that:

Strata title legislation allows for the creation of an infinite variety of rights
through by-laws and to the extent that these rights create proprietary
interests, they do not need to fall within the existing categories of property
rights.%84

Sherry indicates that this interpretation would entail that strata titles legislation
eradicates the numerus clausus principle.?® One of the reasons argued by

Edgeworth, why the numerus clausus principle should not become obsolete in

978 (2007) 71 NSWLR 381.

79 White v Betalli [2007] NSWSCA 243 in Sherry 2009 Bond Law Review 174. Refer also to
Sherry Strata title property rights 126.

%80 Yhite v Betalli[2007] NSWSCA 243 at [32] and [207].

%1 Sherry Strata title property rights 128.

%2 Sherry Strata title property rights 130.

%83 Refer to para 6.3.2.1.

%4 Sherry 2009 Bond Law Review 174.

%5 Sherry 2009 Bond Law Review 174.
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Australia, is that the adding of a number of rights will complicate the
conveyancing process.?® He admits that this is less of a burden if land is held
under the Torrens system as is the case with strata titles.?®” Sherry expands on
this argument and points out that by-laws are registered dealings (actually it
only comes into effect when registered) and, therefore, easily accessible for
prospective buyers. However, she does admit that although the by-laws are
readily accessible, it does not necessarily mean that all prospective buyers will
go to the trouble to investigate them, especially as they are usually
"voluminous". In accordance with the positive registration system in effect in
Australia, Sherry admits that although registration gives effect to by-laws, if
they have not been "lawfully made", "registration of the by-law does not
produce the same certainty" as it would with other interests.?®® Sherry argues
that as by-laws can be positive and negative in nature, it may create a
proprietary interest that does not comply with the numerus clausus principle.
She points out that while purchasers may be aware of existing by-laws which
are clearly recorded on the Torrens register, they cannot be aware of potential
by-laws their neighbours may create in the future with the appropriate

majority.>8?

The first principle identified by Edgeworth, for the retention of the numerus
clausus principle, is according to Sherry more of a concern in strata titles. This
principle is that land should be freed from multiple obligations and restrictions
limiting the use of land. Although Edgeworth admits that the stringency of the
numerus clausus principle should be relaxed, he does argue for the subsequent
changes to be "incremental". Edgeworth proposes a "public benefit test" for the
recognition of new interests of future owners to guard against a "shackling of
land with 'fanciful obligations' ".?%° He also proposes that these changes should
not be made by the judiciary, but rather by the legislature. However, Sherry

argues that this approach does not seem to be in effect regarding strata title

%6 Edgeworth 2006 Monash ULR 400.
%7 Edgeworth 2006 Monash ULR 406.
%88 Sherry 2009 Bond Law Review 175.
%9 Sherry 2013 UNSWLJ 302.

90 Sherry 2009 Bond Law Review 176.
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legislation, but that there are "almost no limits on the content and quantity of

by-laws". This provides private citizens with

.. @ carte blanche to create and burden property with whatever rights and
restrictions that currently take their fancy.?!

This is a very wide entitlement granted to owners' corporations, especially
considering that the only requirement for a by-law to be valid is that it should
relate to lots or common property.??2 Sherry argues that there is an "enormous
inconsistency in judicial interpretation" of by-laws. Based on White v Betall,
common property rights by-laws are acknowledged to be proprietary interests.
However, in 7ate they were interpreted as commercial contracts. Sherry
criticised this viewpoint, as it does not give consideration to the fact that by
doing so, the contract was effectively enforced against persons who may have
not been parties to the contract.®®®> She submits that they are a form of
delegated legislation, but definitely also interest in land.?®* She goes so far as to
submit that "while by-laws may begin their life as contractual agreements, they
do not remain s0".??> She argues in her criticism of 7ate that by-laws are not

contracts, but statutory property rights.®?®

As strata titles do not exist in isolation, Sherry correctly argues for the
interpretation of strata titles against the framework of general property
principles. This would result in by-laws being interpreted in the same manner as
"interests in the Torrens register". She argues that it would be unreasonable to
expect a prospective purchaser to ascertain the circumstances that lead to the
creation of the by-law, and furthermore, such a burden would also be contrary

to the Torrens principles.?®’ This argument is reminiscent of the main argument

®1 Sherry 2009 Bond Law Review 177.
992 Sherry 2013 UNSWLJ 303.

93 Sherry Stata title property rights 149.
94 Sherry 2013 ALJ 401 in footnote 50.
995 Sherry 2013 ALJ402.

9% Sherry Strata title property rights 149.
%97 Sherry 2009 Bond Law Review 180.
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made by Sherry - that the current way in which strata title legislation is being

interpreted brings into question the indefeasibility of strata titles.??8

Sherry concludes by pointing out that the strata title legislation is insufficient in
recognising the differences between by-laws. Some by-laws create proprietary
interests that consequently deprive other owners of an interest in land.?®® The
fact that this can be done without obtaining the consent of affected owners is a
cause for concern.l%9% A by-law "entrenches many in perpetuity".1%! Sherry
argues that by-laws create an open-ended bundle of property rights. Too many
restrictions against free and democratic values may have the effect that no one
wants to buy such land.1902 She cautions against too much fragmentation of
ownership through by-laws, as it may even lead to the land being unusable,
especially if owners cannot agree on its use. In extreme cases, it may become
underused or dysfunctional.1903 She further argues that the implementation of
existing property law principles will set "boundary rules" which will prevent too
many individuals with veto rights over a single piece of land. As pointed out, the
effect of the numerus clausus principle will prevent a predecessor to determine
land use in the future.!%* However, as the court allows a broad ambit of by-
laws and allows an expansive by-law making power, they actually create "an
open-ended bundle of property rights".1905 Sherry advocates that although there
are modern demands for a more flexible law, it should not allow initial owners
or developers' unlimited freedom to burden land with many restrictions and

obligations. The judiciary should rather assure the economic viability of land.1006

9% Sherry 2009 Bond Law Review 161.

99 Sherry 2009 Bond Law Review 180. Refer also to Sherry Strata title property rights 157 at
footnote 42.

1000 Sherry 2009 Bond Law Review 181.

100t Sherry 2013 UNSWLJ 306.

1002 Sherry 2013 UNSWILJ 315.

1003 Sherry 2013 UNSWLJ 306.

1004 Refer to para 6.3.2.1.

1005 Sherry 2013 UNSWILJ 314.

1006 Sherry Stata title property rights 154.
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She cautions that this trend may have severe economic consequences. Land

may become unsaleable if burdened with by-laws that are too strict.1007
6.3.6.4 Conclusion

From the discussion above a few important conclusions can be drawn. Firstly, all
by-laws in strata titles in New South Wales are registered. However, this does
not necessarily determine the legal nature of the right as the registration of the
rights of extension of the unit, the scheme and exclusive use rights that form
the focus of this study would in South Africa. The reason for this is that there is
not a restriction on the registration of personal rights in New South Wales (as is
the case in South Africa). Therefore, a study of the legal position in New South
Wales does not really provide answers to this aspect of the current study. As
common property use by-laws are registered, the question as to whether the
rights created are real or personal is not as relevant in Australian law as it is in
South African law. It does, however, ensure better publicity regarding the
content of the particular by-law. As owners of lots know or ought to know about
the existence of the by-laws, the by-laws are also applicable to successors in
title.

Whether by-laws are real rights or merely commercial contracts binding people
by virtue of their ownership in land is still uncertain as case law on the matter
differs. Even the application of the numerus clausus principle hampering the
creation of real rights at random, does not seem to curtail the establishment of
new by-laws by owners' corporations. It, therefore, seems as if by-laws,
especially the ones creating exclusive use, also cause a lot of uncertainty in
Australia. It is acknowledged that by-laws do not fit comfortably within the

known common law principles and are, therefore, sui generis.1008

The fact that by-laws are interpreted widely by the courts seems to be a cause
for concern. Not only does it negate common law principles such as the

numerus clausus and indefeasibility of title, but it allows a staggering freedom

1007 Sherry 2013 UNSWLJ 315.
1008 Refer to para 6.3.3.2.
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to owners' corporations to bind lot owners and successors in title.1%9° Although
the property law systems in South Africa and New South Wales differ in some
respects, the similarities between the strata title and sectional title systems do
allow for an applicable comparison to be done. The emphasis on the nature of
the right is not as relevant in New South Wales due to the fact that the
distinction between real and personal rights is not as important as in South
African property law. Furthermore, by-laws may be also registered so it is
publicly obtainable.

What may be replicable in South Africa is the stringent system of minute
keeping and registration and publication of by-laws and rules in New South
Wales. This position is addressed to some extent in the CSOSA which provides
that the rules of the scheme need to be approved and retained by the chief
ombud and kept by the body corporate.l?1® Furthermore, the detailed lists of
responsibilities set out in the regulations in the New South Wales legislation may
avert disputes regarding the maintenance and repairs of exclusive use areas.
The fact that a Tribunal is also in operation to settle disputes in a more cost-
effective manner has been replicated in South Africa with the establishment of
the community schemes ombud service. Although the by-laws may not always
be read by prospective buyers, at least they are contained in an accessible

objective document.
6.4 Dutch Appartementsrechten

6.4.1 Introduction

The second part of this chapter will deal with a comparison between aspects of
the South African sectional title system and the Dutch Appartementsrechten
regarding the object of the right and the nature of apartment ownership, as well
as, the development of apartment ownership and the exclusive use area. The
reason why this jurisdiction has been chosen is because of the significant

influence that the Dutch legal system has had on South African common law

1009 Refer to para 6.3.4.
1010 van der Merwe Sectional Titles 1-64.
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principles, especially the South African property law. Although now codified, the
principles of Roman and Germanic property law were transferred through the
Dutch system (in the form of Roman Dutch law) to South Africa. Therefore, the
South African and Dutch systems have the same roots. The South African and
Dutch systems share similar basic principles, for example the clear distinction
between ownership and limited real rights,101! the distinction between movable
and immovable things!®2 and the numerus clausus principle of a certain number

of closed systems.

As indicated previously, South Africa does not have a numerus clausus of limited
real rights. It does, however, have a numerus clausus of forms of original
acquisition of ownership.1013 1t is, therefore, prudent to investigate the Dutch
Appartementsrechten system to determine the nature of ownership of an
apartment as well as the nature of the object that is owned. Due to the
similarities of the two property systems, this investigation may lead to more

clarity regarding uncertainties in the South African system.

According to Reehuis et a/, a need for statutory regulation was needed after the
Second World War. The Apartment Act®* of 1952 was included in the Dutch
Givil Code.1°1> Tt was the first such regulation in the Netherlands to provide for a
new form of co-ownership. It created a legal structure that would provide
"stable and financeable rights of entitlement to apartments".1916 This Act was
amended in 1972 by introducing new regulations. Book 5 of the DCC deals with
real rights and Book 5 title 3 deals with ownership of immovable property. The
creation of this right is not provided for in Book 3, which deals with the

acquisition and loss of property, but is dealt with in a separate book.1%1” In

101t van der Merwe Sakereg 7; Reehuis et al Nederlands Burgeriijk recht 2012 paras 12, 21
and 462.

1012 van der Merwe Sakereg 8.

1013 Refer to para 2.3.1; Van der Merwe Sakereg 11.

1014 Appartementen Wet.

1015 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 356 (hereafter referred to as
DCC).

1016 Vegter, Verstappen and Vonck "Apartment Ownership Associations" 3.

1017 Reehuis et al Goederenrecht 540; Mertens, Venemans and Verdoes Kleijn Vernieuwd
appartementsrecht 1.
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1992, it was included in title 9 of the fifth book in the ODCC as

Appartementsrechten.t018
6.4.2 The object of the right and the nature of apartment ownership

The object!%?® of the right is the part of the building over which ownership
exists. It is seen as an independent or separate thing and a new legal figure.1020
In Dutch property law, this type of horizontal ownership is a divergence from
the superficies solo cedit principle applicable in South Africa.l%?! The general
rule of superficies solo cedit is also applicable in Dutch Law, except if excluded

by relevant legislation.1022

This form of ownership also includes shops and offices, a section of a building
or even a piece of land.1923 Reehuis et a/ describe it as a peculiar real right
providing enjoyment.192% The property must be suitable to be used as separate
units for it to be possible to divide. This also is a peculiar form of co-
ownership.19% The definition of appartementsrecht is complicated.!0% It is
created by statute as "independent registergoed''%?’ (immovable property)

consisting of three components:

. Co-ownership of specific property that is common property for the use of

all owners;

1018 Reehuis et al Goederenrecht 537, Van Dam, Mijnssen and Van Velten Asser’s
Goederenrecht 357.

1019 Reehuis et al Nederlands Burgerlijk recht para 6 refer to the object of the right as a
"thing".

1020 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 360, 364. Van Dam, Mijnssen
and Van Velten calls it a new “rechtsvorm'.

102t Refer to para 3.3.1.2.

1022 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 357.

1023 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 365.

1024 He calls it "een bijzonder- zakelijk genotsrecht' in Reehuis et al Goederenrecht 538.

1025 "Fen bijzondere vorm van gemeenschap' in Reehuis et al Goederenrecht 538; Mertens,
Venemans and Verdoes Kleijn Vernieuwd appartementsrecht 19; Van Dam, Mijnssen and
Van Velten Asser’s Goederenrecht 366-367.

1026 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 367.

1027 Section 117:1. Reehuis et a/ Nederlands Burgeriijk recht para 11 describes it as property
that needs to be written into the public registers for transfer or vesting of the right to be
valid. The requirements for property to be deemed "registergoed" are: There must be a
valid register that it may be written into, it must be a public register and the right must be
entered into the register for it to vest in the owner. "constitutief zjjn''. See also Van Dam,
Mijnssen and Van Velten Asser's Goederenrecht 365.
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. An exclusive use right of a section of a building which may include the
exclusive use of a certain part of land for instance a garden; and
. Membership of the Vereniging van Appartementseigenare (owners'

corporation),1028

Co-ownership of the specific property forms the principal thing with the
exclusive use right of a section being the accessory. The co-ownership of the
property is the moederrecht which is the more comprehensive right.192° The
right to exclusive use is the accessory and, therefore, the limited real right.1030
The exclusive use right of part of a building does not exist independently. It is
an accessory right to the co-ownership of the land and building.193! Van Dam,
Mijnssen and Van Velten argue that the legislator initially considered to provide
the holder with full ownership of the appartement, but decided that such a
construction could be misleading as it provides prominence to the ownership of
the unit, instead of focussing on the co-ownership aspects and the
responsibilities relating thereto. They wanted the main focus to be on the co-
ownership of the common property, so that became the principal thing with the
right to exclusive use of a specific apartment as the accessory thing. The
ownership of a specific section is converted into an exclusive use right to the
apartment that is vastgekoppeld (firmly attached to) the co-ownership of the
whole building, as well as the land connected to it.1932 The dependent nature of
this right means that it cannot be transferred on its own. The exclusive use right
to the relevant section of the building may be leased, however. This may also
include the lease of a garden that is part of the exclusive use of the section.1033
The Dutch method of constructing the composite thing differs vastly from the
South African position where the principal thing is the unit and the accessory

thing is the co-ownership share in the common property. It is debateable

1028 Refer to para 3.2 for South African position.

1029 Tt is bound common ownership in South Africa. Refer to para 3.3.4.
1030 Snijders and Rank-Berenschot Goederentecht 40.

103t Refer to para 3.3.2 for the South African position.

1032 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 366-367.
1033 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 368.
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whether this construction lead to a more certain legal position, specifically when

exclusive use areas, such as garages, gardens and balconies come into play.1034

The three components form a so-called "trinity" which creates a su/i generis
rechts instituut (legal figure) with peculiar characteristics. It is an independent
peculiar right.193> The use right is not ownership, but of proprietary nature.1036
One of the advantages of this legal figure is that it creates a statutorily
regulated real right.19” The combination of entitlements in appartementsrecht
creates the independent real right.1938 The initial ownership of a building and
land disintegrates into a number of different new real use rights. Collectively,
these rights will form the full ownership.193® The independent immovable
property is replaced by appartementsrechten. Appartementsrecht comes into
existence when the information is recorded in the akte van splitsing (deed of
subdivision) in the public register.l%40 Although the owner is called
appartementseigenaar (apartment owner), there is strictly speaking no
ownership of a flat or apartment. It is also not the same as other genotsrechten
(use rights).1041 It is an independent real right that may be transferred and
mortgaged. Should the property be sold, the owners' corporation needs to be
informed of the identity of the new owner.1%42 Every owner is entitled to a share
in ownership of the whole complex.1%4 This is a form of bound common
ownership or gemeenschap. This form of co-ownership is constructed by

legislation and consist of co-ownership of the building and the land to which the

1034 See para 6.4.4.

1035 “Seffstandige eigen-aardig recht' Reehuis et al Goederenrecht 539; Mertens, Venemans
and Verdoes Kleijn Vernieuwd appartementsrecht 26.

1036 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 367.

1037 van Dam, Mijnssen and Van Velten Asser's Goederenrecht 365.

1038 Van Dam, Mijnssen and Van Velten Asser's Goederenrecht 371. Van Dam, Mijnssen and
Van Velten argue that this is the reason why the 1972 amendment to legislation changed
the word appartement to appartementsrecht.

1039 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 371.

1040 Mertens, Venemans and Verdoes Kleijn Vernieuwd appartementsrecht 26.

1041 Reehuis et a/ Goederenrecht 538. See also Van Dam, Mijnssen and Van Velten Asser’s
Goederenrecht 375. Van Dam, Mijnssen and Van Velten argue that it is too cumbersome
to refer to the holder of the gppartementsrecht.

1042 Reehuis et al Goederenrecht 550.

1043 Vegter, Verstappen and Vonck "Apartment Ownership Associations" 6.
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building is attached.1%4* Should someone become the owner of more than one
apartment, mixing does not take place. The gppartementsrecht on an individual
apartment continues until it is transferred to someone else. The transferee
would then be "owner" of a certain number of apartments. According to Vegter,
Verstappen and Vonck a title to an apartment includes a share in the whole

property.104 Vegter, Verstappen and Vonck explain it as follows:

The apartment owners legally own the whole building and the land together;
every participant is entitled to a share in the right of ownership. Each share
grants the owner the exclusive right to make use of an apartment in the
building. All owners of apartment rights, who together are the co-owners of
the building and the land beneath the building, have the decision-making
power, 1046

The owners' corporation comes into existence!®’ by operation of law and all
owners are members of this body until they cease to be owners. This body will
have control over the common property and will have to establish a reserve

fund for the maintenance of the common property.1048
6.4.3 Development of apartment ownership

The division of ownership of a building in apartments is called splitsing and
takes place in terms of the provisions of section 109.1%4° The building that is to
be divided into apartment ownership must be in existence.l%° The developer
must be the owner of the land if he wants to develop it.1%°! This is a legal action
with its own characteristics. It neither constitutes the vesting of a limited real
right nor the transfer of a right. It is rather a transformation of ownership to a

new real right (gppartementsrecht) that is permitted by legislation. Section

1044 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 499.

1045 Vegter, Verstappen and Vonck "Apartment Ownership Associations" 4.

1046 Vegter, Verstappen and Vonck "Apartment Ownership Associations" 2.

1047 With the registration of the akte van splitsing. Van Dam, Mijnssen and Van Velten Asser’s
Goederenrecht 369.

1048 Reehuis et a/ Goederenrecht 552-553; Mertens, Venemans and Verdoes Kleijn Vernieuwd
appartementsrecht 26.

1049 Refer to para 4.5 for the South African position.

1050 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 377.

1051 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 411.
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106(3) also provides for the subdivision of the right.192 In terms of section
106:5 the owner is the holder of the real right. The DCC does not make specific
reference to a right of extension of the apartment complex as seen in South

Africa and New South Wales.
6.4.4 The prive gedeelte (private portion)

The use right on an individual apartment is called a privé gedeelte.1%53 Section
34 of the model rules permits the exclusive use by the owner or someone to
whom he has given permission to use the private portion. Although no formal
definition for prive gedeelte exists,1%%* the prive gedeelte must not only be
meant to be used separately'9>> but also able to be used separately.!%%¢ The
privé gedeelte usually includes the living area (which may be on for example the
sixth floor of a building consisting of a kitchen, living quarters, toilet, passage
and bathroom1%37), storage space in the cellar and a garage outside the
building. The prive gedeelte does not have to form a continuous whole. For
instance, someone may have as part of his prive gedeelte the use of a separate
garage, an attic or a basement.198 This privé gedeelte may also include a
garden, a pool and a parking space. This all fall under one
appartementsrecht.19® It must have independent access.1%0 This entails that it
should not be accessed through another apartment. Mertens, Venemans and
Verdoes Kleijn discuss the possibility of the parking area (even if not a garage,
but only an area delineated by permanent painted lines) may be seen as an
independent privée gedeelte that may be subject to an individual

appartementsrecht. Currently, it is seen as an accessory thing to the prive

1052 Reehuis et a/ Goederenrecht 540.

1053 Refer to para 3.2.2.2 where the individual ownership of a section as is the South African
position, is discussed.

1054 Mertens, Venemans and Verdoes Kleijn Vernieuwd appartementsrecht 67; Van Dam,
Mijnssen and Van Velten Asser's Goederenrecht 376.

1055 Mertens, Venemans and Verdoes Kleijn Vernieuwd appartementsrecht 63.

1056 Mertens, Venemans and Verdoes Kleijn Vernieuwd appartementsrecht 66; Van Dam,
Mijnssen and Van Velten Asser's Goederenrecht 377.

1057 Mertens, Venemans and Verdoes Kleijn Vernieuwd appartementsrecht 67.

1058 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 377.

105 Mertens, Venemans and Verdoes Kleijn Vernieuwd appartementsrecht 66.

1060 Mertens, Venemans and Verdoes Kleijn Vernieuwd appartementsrecht 67 refer to it as
"blijkens hun inrigting bested zijn of worder’" in terms of section 5:106(3) of the DCC.
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gedeelte. He comes to the conclusion that it is a possibility, although the DCC
does not provide for it currently.1%! This position is also discussed by Van Dam,
Mijnssen and Van Velten who indicate that a garage and parking space may also
form the object of an appartementsrechf®? Therefore, instead of individual
ownership of the section and exclusive use of gardens, garages et cetera, in the
Dutch appartementsrecht exclusive use is given on the section as well and the
exclusive use to gardens and garages are given as accessory exclusive use
rights over the prive gedeelte. This argument will have the effect that an
accessory right is given on an accessory right. Although this position is also
possible in South Africa, for instance when a real security right is given on a
usufruct, it is a very cumbersome approach to the ownership of apartment
ownership in the Netherlands. One of the marked differences with the South
African system is that these are all seen as limited real rights. Therefore, the
non-genuine exclusive use rights as found in South Africa are not discernible in

the Dutch context.1063
6.4.5 Common property

Everything that is not part of an owner's privée gedeelte, is common property.1064
This must be clearly indicated on the sketch plan. Section 9 under number 423
of the model rules indicates specifically in detail what is common property and
what forms part of the privé gedeelte.'°®> The roof does not form part of the
section, so the owner will not be allowed to extend his section by building onto
the roof. The same goes for the ground underneath the section.10% Section
10(2) of the model rules indicate that a maintenance plan must be implemented
for several years and the collection of levies should cater for such long-term

maintenance of the building.

1061 Mertens, Venemans and Verdoes Kleijn Vernieuwd appartementsrecht 62-63.

1062 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 379.

1063 Refer to para 4.6.4.

1064 Refer to para 3.3 for the South African position. Refer to Mertens, Venemans and Verdoes
Kleijn Vernieuwd appartementsrecht 130.

1065 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 376-377.

1066 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 377-378.
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In terms of section 5 subsection 109 a notarial deed is drafted. It should include
a detailed outline of the location of the property. The separate sections must be
clearly described with the sketch plan indicating individual sections (prive
gedeelte) and common sections. There are also model reglemente (model rules)
applicable to all owners. These reglemente are seen as the constitution of the
building. All the individual prive gedeeltes must be shown clearly on the
splitsingstekening (sketch plan).1%7 The function of the sketch plan is to indicate
the boundaries of the prive gedeeltes. Section 17 of the model rules provide an

indication of what forms part of sections and what is considered common

property.
6.4.6 Changes to the prive gedeelte

In terms of section 18 of the model rules the VVE has to decide in the instance
of uncertainty whether a part of the building is common property or a prive
gedeelte.l%% In terms of sections 118 and 119 of the fifth book title 9, the
individual apartment may be changed as long as it does not prejudice the other
owners.1%° In terms of section 7 of the model rules, any alterations, whether
internally or externally made to the building, should be pursuant to regulations,
by-laws or resolutions adopted by the VVE. The public permits needed must also
be seen to. In terms of section 23(1), the VVE has to give permission for any
alterations to be made. In terms of section 23(2) this may include taking out a
separating wall between two sections and joining it together as one. The
maintenance of the private sections is the responsibility of the individual owners
of the appartementsrecht. Such maintenance includes the painting,
wallpapering, tiling and ceiling of the unit, but does not include protruding
balconies, nor plastering and doors or the unblocking of sanitary equipment.
Section 28(6) specifically determines that broken windows is the owner's

responsibility. Section 31 of the model rules determines that, should a section

1067 van Dam, Mijnssen and Van Velten Asser’s Goederenrecht 369. S 9 of the general
regulations also indicate the importance of the sketch plan.

1068 Mertens, Venemans and Verdoes Kleijn Vernieuwd appartementsrecht 131. Refer to 4.4
for the South African position.

1069 Reehuis et a/ Goederenrecht 551.
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include a garden, the owner must maintain it for his own account. The same
applies to private roof terraces and balconies. These may only be used for the

purpose for which it was designed.

The kader van de splitsing (plan of subdivision) may also include a parking area
as part of a section. If the property has not been built yet, the right will be
created as soon as the akte van splitsing has been recorded in the public
registers.1970 The splitsingsakte provides a picture of the property so that if
these rights are amended, so too must the deed. For it to be valid, it should be
registered in the kadaster (deeds registry).191 The splitingsakte may be
amended if a section is extended. This is a so-called beskikkingshandeling
(entitlement to dispose) that will need unanimous approval by the owners'
corporation. Reehuis et a/ argue that such permission may be problematic to
obtain, especially in large complexes.1072 Since 2005, section 5 subsection 109
determines that if a limited real right is created on the property, an 80%
permission by the owners' corporation is required. Should this permission be
withheld without reasonable grounds, recourse to court is available.1%’3 As the
owner of the appartementsrecht only have a real right of use and not ownership
of his section, the extension of the section will also amount to merely extending
his exclusive use right and not to ownership, as is the case in South Africa. It
also seems as if the possibility to enclose a balcony will not be allowed as the
specific exclusive use right may only be used as initially intended. The possibility

exists though that this may be allowed by the owners' corporation.
6.4.7 Use of the prive gedeelte

The model rules also include welstandbepalingen (conduct rules). In terms of

these, an owner may be prohibited from the use of his section and the common

1070 Reehuis et al Goederenrecht 541.

1071 Reehuis et al Goederenrecht 554; Van Dam, Mijnssen and Van Velten Asser's
Goederenrecht 423.

1072 Reehui et a/ Goederenrecht 547.

1073 Reehuis et al Goederenrecht 554; Van Dam, Mijnssen and Van Velten Asser's
Goederenrecht 425.
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property, 1974 should he not conduct himself appropriately.l%”> Section 39(2) of
the model rules provide that an owner may be barred from the exclusive use of
the section in question. The reasons for denying someone access should be

valid.1076

Therefore, the VVE (body corporate) seemingly possesses extensive powers. A
proposed new owner should also apply for permission to buy into a scheme.
The splitingsreglement must indicate in what circumstances the application may
be denied. The character and monetary value of a scheme may, therefore, be
influenced by the decisions of the owners' corporation. The reasons may not
amount to any form of discrimination, however. Furthermore, the owners'
corporation may also take financial criteria into account when deciding whether
to give a proposed new owner permission to live on the property. The reason
for this is to determine whether the owner will be able to make his contribution
towards the common expenses of the scheme. Should an owner or proposed
owner be dissatisfied with the decision of the owners' corporation, he or she will

have recourse to court.

The transfer of the apartment right is provided for in section 40 of the model
rules. The VVE must provide a statement regarding the owner's levy
contributions to the notary involved with the transfer. This statement should
include a summary of the extent of the owner's contribution to the reserve fund.
This is an extensive power that is given to the owners' corporation and differs in
this respect from the South African position. Although it will keep owners'
behaviour in check, it is doubtful whether such a regulation will be allowed in

South Africa in light of the fact that the owner in South Africa obtains individual

1074 In terms of section 5:112(4) refer to Mertens, Venemans and Verdoes Kleijn Vernieuwd
appartementsrecht 143.

1075 Reehuis et al Goederenrecht 544; Van Dam, Mijnssen and Van Velten Asser's
Goederenrecht 451.

1076 Mertens, Venemans and Verdoes Kleijn Vernieuwd appartementsrecht 143 refer to the
valid reasons as "gewichtige redener’.
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ownership of his section and this ownership is protected in terms of the South

African Constitution.1977

The result of the division of the property will be that the property will be sub-
divided into equal shares. However, the floor size of the sections will, as in the
South African and New South Wales contexts, determine the percentage of an
owner's responsibility towards the financial contributions and the weight of his
vote on the body corporate. Should the sections differ in size, the akte van
splitsing should also include another document that sets out how the division in
percentages of the different sections are to be made.19”8 In terms of section 14
of the model rules, the owners are jointly and severally liable for the debts of

the complex.
6.4.8 Conclusion

Although this position is quite dissimilar to the South African position, where
individual ownership of the sectional title unit is given, a few important and
relevant pointers can be taken from the Dutch position. Firstly, it is
acknowledged from the outset that an appartementsrecht is a sui generis and
peculiar right. There is no indication that despite a stricter application’® of the
numerus clausus principle in property law than in South Africa this new
development was not forced into one of the existing legal figures (as South
African academics and courts have been trying to do for years).1980 Secondly,
because the sw/ generis and peculiar nature of this legal figure was
acknowledged, Dutch authorities could focus on the peculiar characteristics
which this right will entail. This is definitely an aspect from which South African
law may benefit. Instead of trying to fit this new development into existing legal
figures, it is suggested rather to acknowledge its peculiarity and determine the
characteristics unique to it. Pienaar seems to be of a similar opinion. He argues

that the construction of the section as corporeal that is statutorily joined with

1077 Refer to para 3.1.3.

1078 Reehuis et al Goederenrecht 545-547; Van Dam, Mijnssen and Van Velten Asser's
Goederenrecht 453.

1079 Refer to para 2.5.3.

1080 Refer to para 3.3.1.1.

230



the undivided share of the common property was a novel idea in South
Africa.1981 Finally, as the appartementsrecht is seen as a form of co-ownership,
whereas the exclusive use of the prive gedeelte is perceived only as the
secondary factor, the detailed description of common property and the duties
and rights of owners regarding common property may also be of use in South

Africa.
6.5 General conclusion of chapter

In this chapter, two foreign jurisdictions were investigated. Firstly, the strata
title system in New South Wales, Australia has a very similar system of
apartment ownership, but a very dissimilar property law system than that of
South Africa. Secondly, the system of appartementsrecht of the Netherlands
was investigated. Although vastly different from the South African position, it

does share its property law roots with those of South Africa.

From these jurisdictions, the paramount importance of particular and detailed
legislation is evident. Furthermore, as both jurisdictions implement a numerus
clausus of limited real rights, the question as to the particular nature of the
rights inherent to strata titles and appartementsrecht is of little academic
concern. The peculiar and individualistic nature of these rights as creatures of
statute is sufficiently acknowledged. The simplification of only creating exclusive
use rights in the deeds office may seem extravagant from a cost perspective,
but is laudable for creating legal certainty and maybe explicable in two first
world countries. The more cost-effective creation of "non-genuine" exclusive use
areas as found in South Africa, is probably a result of the economic difficulties

faced by a developing economy.

1081 pijenaar Sectional Titles 64.
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CHAPTER 7

CONCLUSION

It has been argued in this thesis that the introduction of sectional titles in South
Africa has led to significant development of the property law with a new form of
land ownership which allows persons to acquire ownership of a part of a
building.1982 This new form of ownership also creates the opportunity for
sectional owners and the developer to acquire new forms of rights with regard
to their sections and the common property and the sectional titles scheme.
These are /nter alia, the right of the owner to extend the section in terms of
section 24 of the S74, the right of the developer to extend the sectional title
scheme in terms of section 25 of the S74 and the right of an owner to the
exclusive use of part of the common property in terms of section 27. These
rights which are specific to sectional title ownership have formed the main focus
of this research. Herein lies the contribution this thesis has aimed to make to

jurisprudence: to establish the legal effect of these rights.

As indicated in chapter 1, the main purpose of this research was to determine
the legal effect of these rights.1983 To achieve this, it was firstly imperative to
distinguish between real and personal rights. Although some of the rights are
statutorily-created limited real rights, such as the developer's right of extension
and exclusive use areas created in terms of section 27(1) of the S74, the rights
and duties created by these rights are not as clear. Therefore, in this thesis, the
search for the limitations that these rights place on the sectional title owner's
entitlements was an important objective.1%8* The development of the research
with these objectives in mind, took the format of a critical analysis of the law as
it stands at the moment. The distinction between real and personal rights
formed the initial context for the quest of the legal effect of these rights.198>

This distinction was investigated as it determines the legal nature of rights such

1082 Refer to para 3.2.2.2.
1083 Refer to para 1.2.
1084 Refer to para 1.2.
1085 Refer to para 1.5.
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as the rights in terms of sections 24, 25, 27 and section 10(7) and (8) of the
STSMA.1086

In chapter 2 the historical foundation for the establishment and recognition of
limited real rights in the South African property law was established. This
chapter contributed to the overall research by supplying essential background
information on the flawed - but currently used - subtraction test to distinguish
between real and personal rights. The importance of this distinction in the
overall study is that it is and should be used for any rights that are newly
created and of which the legal nature still should be determined. The problem
with the distinction between real and personal rights is the fact that no closed
number of limited real rights or numerus clausus exist in South Africa.108”
Therefore, new real rights can be created every day. To provide context to the
development in this area of the law, the initial unsatisfactory application of the
classical'%® and personalist!®®° theories to determine the nature of a right in the
case of uncertainty was pointed out as well as the justified criticism thereof. The
implementation and development of the subtraction test in South African case
law have been used in trying to address this problem,19%0 but with limited

SuUcCcess.

This test is definitely not flawless. Besides the fact that the test proved to be
inconsistent in determining whether the payment of a sum of money is a real or
personal right, the broader application of the test in more recent case law also
causes uncertainty. This is evident from the criticism by legal writers such as
Sonnekus. In Erlax, the court was more preoccupied with deciding which of the
traditional categories of limited real rights the right would fit into, than whether
a real or personal right has been created. In a pursuit of legal certainty

regarding the entitlements and effect of rights created in sectional title

1086 Before the right of extension of the developer and the exclusive use right in terms of s
27(1) was statutorily regulated as limited real rights, in both cases the subtraction test
was used to establish what the legal nature of the rights were.

1087 Refer to para 2.3.1.

1088 Refer to para 2.4.2.

1089 Refer to para 2.4.3.

109  Refer to para 2.5.1.
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ownership, the determination of the legal nature of such rights is indispensable.
It is clear from the discussion of Eriax and Denel that although real rights have
traditional characteristics, the content may differ due to the purpose for which it
was created.19°! After the discussion of Willow Waters it became clear that the
courts are following a broad approach to the acceptance of new real rights
created in new legal phenomena. Although, with the creation of new real rights,
their legal nature seems to cause problems as was seen with the discussion of
the legal nature of the developer's right to extend the scheme.1%2 However, it
does seem as if the application of the subtraction test in the Willow Waters case
will allow even more freedom for the creation of limited real rights. The
untenable situation may occur that, as homeowner's associations are not
statutorily regulated, a right similar to one in sectional titles, for instance a rule-
based exclusive use right in terms of section 10(7) and (8) of the S7TSMA, could
be classified as a limited real right by the court, although not identified as such

in terms of sectional title legislation.

The criticism by jurists such as Sonnekus!®®3 that such a haphazard application
of the subtraction test should be warned against, therefore, seems apt. Tuba
and Freedman's hesitance to accept the broad application of the subtraction test
also cannot be argued with. Therefore, although it seems possible that new
rights created in sectional titles may be classified as real rights, these real rights
will not have to fit into the traditional categories of limited real rights. Both
Sonnekus and Freedman argue that a reaffirmation of the numerus clausus
principle may not be so bad in light of the court's broadening application of the
subtraction test. They offer legal certainty as the reason for such an argument.
However, in light of Willow Waters it seems as if such a notion may fall on deaf
ears. It can be seen from the court's decision in Willow Waters that the broader
application of the subtraction test which realises limited real rights not
necessarily within the traditional categories of limited real rights, seem to be the

current position. The judgement in Willow Waters will have a long-reaching

109t Refer to para 2.5.5.
1092 Refer to para 5.3.2.2.
1093 Refer to para 2.5.3.
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effect on the distinction between real and personal rights. However, besides the
broad application of the test, what is cause for concern is that the court came to
this conclusion in an abrupt and cryptic judgement. It is lamentable that the
reasoning behind the court's interpretation of the test is not absolutely clear.
That makes the legal position even more uncertain for future cases, as a clear
and concise argument, especially for the interpretation of the intention principle
was not made. Fortunately, the real rights discussed in this study were
statutorily created. That makes the true discovery of the content of the wider
concept of the determination of the legal effect of the right, as offered in this
thesis, even more applicable. The characteristics of the right are as important.
On the basis of this assertion it is argued that the investigation into the legal
effect of the right should not come to an end with the deliberation whether a
real or personal right is created. The rights and duties inherent in that right

should also be pursued.

Chapter 3 of this thesis served as the theoretical, historical and contextual
background to the legal nature of sectional ownership in South Africa and,
therefore, creates a proper context for an investigation into the creation of
specific rights. It was argued that although sectional titles deviates from
common law principles and is statutorily regulated, the concepts used in the
legislation, are still heavily dependent on the common law.1%9%* The position that
legislation exists within a constitutional democracy was investigated!%> and that
the common law should be viewed through "a constitutional prism" and that all
law is subject to the Constitution.19% It has been proposed that the starting
point of interpreting any legislation should be the Constitution.'%®’ Therefore,
the interpretation of the S7A4 should promote the spirit and purport of the
Constitution. The rights created by the S7A4 should also be interpreted with that
in mind. Consequently, the interpretation of the S74 was scrutinized from a

hermeneutical point of view. It was argued that words should be given its

1094 Refer to para 3.1.2.
1095 Refer to para 3.1.3.
10%  Refer to para 3.1.3.
1097 Refer to para 3.1.3.1.
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ordinary grammatical meaning. The context and the purpose for the legislation
should be taken into account.!%®® However, it was further submitted that the
regulatory nature of the S74 does not provide too much room for navigation,
and that the character and nature of rights are largely prescribed by the S7A.
This leaves little leeway for a different or extended interpretation of the rights.
The contribution that this chapter made to the research was to provide the
contextual and legislative foundation for the thing over which the rights which
forms the core of this research is held. Furthermore, the implications of the

Constitution, which forms the blueprint of all legislation was investigated.

Consequently, an investigation into the thing owned, the entitlements of the
owner and the limitation on the owner's rights by other parties were focused on.
The meaning of ownership of a sectional title unit was also explored, in order to
establish what the effect of the rights under investigation will be on the
entitlements of a sectional title owner.19° The concept of ownership in sectional
title schemes was investigated by addressing the ownership concept in general.
This discussion delved into the common law concepts of ownership. The
research revealed that the concept of ownership has not been radically changed
and that it is still the real right that provides the owner with the most complete
right over a thing. It was acknowledged that it may be limited by legislation and
the rights of others. However, what should be borne in mind is that the court in
Port Elizabeth Municipality v Various Occupiers found that the "hierarchical
arrangement” of rights should be moved away from and all interests involved
should be taken into account. It was, therefore, submitted that someone with a
"lesser right" such as a limited real right or a personal right is not necessarily in
a weaker position.!19 This may lead to the weakening of an owner's position, as
the strengthening of the rights of others will inevitably lead to a weakening of

the owner's position.

10%8  Refer to para 3.1.3.1.

1099 Refer to para 3.2. The co-ownership of the common property is influenced by the rights
under discussion.

1100 Refer to para 3.2.2.1.
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Subsequently, the nature of the res owned was addressed by dissecting the
components it consists of. An investigation into the nature of the thing owned
clarified specifically how the entitlements of the owner are affected by the rights
under discussion. Furthermore, in determining the nature of the thing owned,
the context was provided for the rights that are granted over this thing. Firstly
the fact that the resis a statutorily created composite thing was emphasized.110t
It was argued that the "thing" created does not fit completely into the common
law classification of things. It was submitted that the inception of sectional titles
created a completely new category of immovable property comprising of
different components. These components are the section!192 and the undivided
share of the common property.l1% Following the developments by the
introduction of a constitutional dispensation, the ownership of the unit as a
"property right" has to be balanced with the rights of other parties, such as the
developer, or other owners. It was argued that ownership may be limited by for
instance the right of the developer to extend the scheme, the owner's right to
extend the section and exclusive use rights over the common property.110* The
way in which the right is construed, makes the ownership of the unit the
principal thing with the undivided share in the common property, the accessory.
It is with this accessory part, however, that the rights forming the focus of this
thesis deal with. The right to co-ownership of the common property is the right
that is limited by sections 24, 25, 27 and section 10(7) and (8) of the STSMA. It
is, therefore, part of this critical analysis to determine to what extent this
ownership will be limited. The reason why this is important is to determine the
effect of the rights under discussion. The effect of these rights can be measured
against the limitations that they place on the entitlements of sectional owners to

the common property.

Chapter 4 involved a critical analysis of relevant sectional title legislation. In this

chapter the main role players in sectional titles, namely the developer, the body

10t Refer to para 3.3.
102 Refer to para 3.3.2.
1103 Refer to para 3.3.3.
1104 Refer to para 3.4.
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corporate and the sectional owner were examined, and their various roles
scrutinised. The developer's right to extend the scheme is one of the main focus
areas of this research. Therefore, his role in the establishment of the scheme
was important to establish. Then the body corporate as main management
organ of the scheme was dealt with shortly.!1%> The body corporate will
determine how and to what extent the rights under discussion may be
exercised. The final role player that came under investigation in chapter 4 was
the owner of the sectional title unit specifically in his capacity as co-owner of
the common property, as this the part of his ownership that is influenced by the

exercise of the rights under discussion.1106

Subsequent to the discussion of the role players, some important instruments
involved in sectional titles were explored. The rules and resolutions came under
intense scrutiny as these are the tools to manage the sectional title scheme.
The legal nature of the rules was investigated.!1%” The question was addressed
in what way the relevant rules are reconcilable with the Constitution. 1t was
argued that rules should not excessively regulate the owners' entitlements in
such a way that it amounts to a deprivation of property.11% Furthermore, it was
argued that Pienaar's viewpoint is correct that the rules are "the objective law of
an autonomous statutory association". The reason for this viewpoint, as argued
in Chapter 4 hereof, was supported in Willow Waters, where the court likened the duties of
homeowner's agggcigtions with those of bodies' corporate and local authorities. It is
submitted that with the court's decision to liken homeowner's associations'
responsibilities with those of municipalities, it is an acceptable deduction to
make that the duties and conditions are also similar to those of the local
authority. It has been argued that this is proof of a link between the local

authority's power to make legislation and the body corporate's authority to

1105 Refer to para 4.2.2.
1106 Refer to para 4.2.3.
1107 Refer to para 4.3.1.
1108 Refer to para 4.3.2.
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enforce its rules. This argument aims to contribute to the debate regarding the

legal nature of rules.!19?

The abovementioned discussions laid the foundation for the main purpose of
Chapter 4: to critically explore the rights created by sections 24, 25, 27 of the
STA and section 10(7) and (8) of the S7TSMA. In order to understand the
content of these rights, the legislative provisions establishing these rights were
investigated first. The practical process to implement these rights was
consequently discussed as some of the uncertainties involving these rights stem
from just that. Finally, the effect of these rights was illuminated. In terms of
section 24 it was found that although the process for extension of the section
has been established, it is still uncertain at which specific moment the right over
the extended part of the common property is established, especially if the
extension is done over a part that used to be an exclusive use area. It has been
established, and is submitted, that the S74 does not clearly elucidate the
content of the right or shed light on its legal effect.

Regarding the developer's right to extend the section, the legislative foundation
of this right was thoroughly investigated to provide context for the uncertainties
that still exist regarding this right. The fact that the right can be obtained by
other means as well, such as vesting in the body corporate after the developer's
right has lapsed leads to concern. It is submitted that the varied ways in which
this right can be created, brings into question when it would be terminated.1110
It is submitted that in this case the right should also be for a specific period of
time.1111 The effect of this right was established in order to demonstrate which

rights may be limited by the exercise of this right.1112

Consequently, the third right which constitutes the focus of this study, namely
that of exclusive use, came under scrutiny. As with sections 24 and 25 rights,
this rights in terms of section 27 and section 10(7) and (8) of the S7TSMA were

1109 Refer to para 4.3.1.
110 Refer to para 4.5.3.
it Refer to para 4.5.5.
12 Refer to para 4.5.4.
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also dissected in terms of its legislative underpinnings. The problems with the
establishment and transfer of exclusive use rights were pointed out, especially
surrounding the transfer of exclusive use rights that sometimes would be
omitted when the unit is transferred. This would be mainly in cases where the
exclusive use right is not connected to a specific section. It was submitted that
the reason why the 574 was amended in 2003 to determine that only an owner
may be the holder of the exclusive use right in the complex, and any exclusive
use rights of a person no longer an owner vests in the body corporate, is
probably to rectify the previously uncertain position that an exclusive use right
can be held by a non-owner. The amendment also addressed the problem of an
exclusive use right not being transferred from one owner to another. However,
it is submitted that this would not be the case when an owner dies of natural
causes, but that the right should vest in the executor of the deceased estate.
The fact that the exclusive use right is transferred by a unilateral deed of
cession was also illuminated.!113 It was argued that although the right is a
limited real right that may be mortgaged, the security that this right will provide
for a possible mortgage is debatable.!!* Non-genuine exclusive use rights were
investigated. It was argued that as these rights are not registered, the only way
to keep record of these rights is on the minutes of the body corporate.
However, this has been shown to be a significant problem as the records are

not always meticulously kept.111>

It was shown in Chapter 5 when investigating the legal effect of the right of
extension of a section!!l® that the special resolution allowing the extension
created an obligatory agreement, which does not vest the legal title in the
beneficiary, but creates a creditor's right to performance by the body corporate.
This is significant, because a creditor's right is a less secure right than a limited
real right. It was argued that this creates a problem. Although performance by

the body corporate is needed, the only obligation on the body corporate is to

113 Refer to para 4.6.2.
114 Refer to para 4.6.3.
115 Refer to para 4.6.4.
1116 Refer to para 5.2.2.
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sign the transfer documents. This places the holder of the right at the mercy of
the body corporate and at risk to extend a section with the financial costs
involved without having ownership over such land. It furthermore creates the
problem that the holder of the right will have trouble accessing credit for the
extension. Through the application of common law principles it was established
in this thesis that the creditor's right against the body corporate becomes
ownership of the extended part of the section at time of registration. The
practical implications of this right, especially if the extension took place on a
previously reserved exclusive use area, have come under the spotlight.!1l’ The
recommendation was made that the resolution passed by the body corporate to
allow for the extension to take place, should indicate new arrangements
regarding the position of the exclusive use area. However, it was pointed out
that should it be a non-genuine exclusive use area, in effect as a personal right
it will be cancelled by agreement and ownership of that part of the common
property will be transferred by means of endorsement. It is submitted that the
cancellation of the exclusive use right and the fact that upon transfer ownership
of this previous exclusive use area should be set out clearly in the special

resolution.!118

Furthermore it is worrying that the S74 is silent on whether the right will vest in
the owner if he sells the section before the completion of the section 24(6)
application. It is recommended that the new owner should apply to the body
corporate for a duplicate special resolution and that the body corporate would
not have a discretion, but to provide such a duplicate resolution. It is further
suggested that such a refusal by the body corporate will allow the owner to
approach the chief ombud in terms of section 6(9) of the S7TSMA. 1t is further
recommended that a clause similar to section 27(4)(b) which allows for the right
if not transferred before the section has been sold to vest in the body corporate

will should be included to address this problem in section 24.1119

117 Refer to para 5.2.3.
118 Refer to para 5.2.3.
1119 Refer to para 5.2.2.
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Subsequently, the effect of this extension of the section on the co-ownership
share in the common property came under scrutiny, especially regarding the
practical implications of these transactions in terms of SARS requirements.!120
Although the body corporate currently does not receive any compensation for
the loss of the part of the common property, especially with the way in which
property's value has escalated, it is only a matter of time before SARS decides
not to accept this transaction as a non-taxable transaction and claim transfer
duty on it. The fact that SARS regards this as "an acquisition of property", also
indicates that by nature this right is such an acquisition. This is correct, as it
does not belong to the common owners any longer, so it must have been

"acquired" by the new owner.1121

The developer's right to extend the sectional title scheme was scrutinized in
Chapter 5 as well.1122 The problems brought about by the search for the legal
nature of this right!123 in the light of the application of the subtraction test, were
illuminated until the legislature confirmed its nature as a limited real right in
1997.1124 However, the right does not fit into the usual categories of limited real
rights and has unique characteristics. In order to bring about some clarification
regarding the rights and duties of this right, the content!12> of the right as well
as the rights!126 and duties!!?” were discussed with the aid of relevant case law
and legal writings. It was established that the right in question is su/ generis,
with some individualistic characteristics.112® Although this right is legislatively
classified as a limited real right, it does not fit into the traditional categories of
limited real rights accepted in South Africa. The fact that it is a sw/ generis,
statutorily-created limited real right, seems to be accepted.!?® This is a valid

argument as it is clear from the discussions that although the right is definitely a

120 Refer to para 5.2.4.

121 Refer to para 5.2.4.

122 Refer to para 5.3.

123 Refer to para 5.3.2.

1124 Refer to para 5.3.2.1.

1125 Refer to para 5.3.2.3.

1126 Refer to para 5.3.3.

127 Refer to para 5.3.4.

1128 Refer to paras 5.3.2.2 and 5.3.5.
1129 Refer to paras 5.3.2.2 and 5.3.5.
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limited real right, it does not fit into the traditional categories of limited real
rights. It was also established that other characteristics of the right!30 in
question are that it is granted for a specific period of time, its exercise is
restricted to the approved plans that may only be changed upon application and
that it is transferable and does not include any benefit to the holder of the right
from the fruit of the property. An additional duty demands that the developer
should make a contribution to the rates and taxes owed to the municipality. This
section served as an investigation into the legal character of the right in order to

determine what the entitlements and duties involved in it are.

Chapter 5 was concluded with a discussion of the right of exclusive use to a part
of the common property. The distinction between this right as a newly created
limited real right as opposed to the right in terms of section 10(7) and (8) of the
STSMA (which provides only a creditor's right) was highlighted.!13! It was
indicated that the limited real right to exclusive use of the common property is
an exception to the common law principle that a limited real right may only be
obtained over another person's property. Although the debate as to what type
of limited real right has been created was discussed, it is submitted that this is a
statutorily created su/ generis limited real right that does not fit into the

traditional categories of limited real rights.1132

Regarding the question whether limited real rights or creditor's rights were used
to create exclusive use rights, relevant case law, including KMatt Properties, was
discussed.!133 It was argued that statute will currently prescribe whether a
limited real right or a creditor's right was created. However, it was also argued
that the legislator should keep the property law principles in mind even when
creating new limited real rights. The creation of limited real rights at the whim
of parties and only upon their consensus, may create potential problems and
should be warned against. I submit that property law principles should be

adhered to when new rights are created, or else it would most probably lead to

1130 Refer to para 5.3.5.

13t Refer to para 5.4.2.1.
1132 Refer to para 5.4.2.1.
1133 Refer to para 5.4.2.2.
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legal uncertainty which is obviously undesirable. However, in this instance it was
found that the creation of exclusive use rights as limited real rights is in
accordance with the application of the subtraction test. What also caused
uncertainty was the fact that the limited real right was not always linked to a
specific section. This has been highlighted in the relevant chapter hereof.
Besides the fact that this sometimes leads to the non-transfer of an exclusive
use right linked to a unit, it may also have the effect that a unit that used to
have an exclusive use right will not have one any longer if the owner decides to
keep it. Since the inception of section 27(1)(c), fortunately this may only be the
case as long as the owner still owns another unit in the complex. What is
submitted in this regard, is that the exclusive use right should be linked to a
specific unit in order to ensure that it is not mistakenly or deliberately failed to

be transferred along with the unit.1134

Regarding owners' rights and duties with regard to exclusive use areas, it is
submitted with reference to cases such as Solidatus, Herald Investments and De
/a Harpe, that the current position is that the duty to maintain the exclusive use
area will rest mainly on the holder of the right, even though some of the
problems may be as a result of pre-existing structural defects. Such a heavy
burden on the owner would be unreasonable and should rather be addressed by
the body corporate.l13> As far as non-genuine exclusive use rights are
concerned, it was established that although regulated by legislation, the
demands of practice still lead to uncertainty regarding aspects such as whether
a limited real right or a creditor's right was created and consequently sold.113¢
One of the solutions proposed to address this problem was that the contract

should indicate clearly what the nature of the specific exclusive use area is.113”

It is submitted that, despite regular amendments, the legislature cannot seem
to keep up with the demands from practice in this regard. Therefore, these

rights are still shrouded in a lot of uncertainty. The fact that disputes will, in

1134 Refer to para 5.4.2.3.
135 Refer to para 5.4.3.
1136 Refer to para 5.4.4.
137 Refer to para 5.4.4.
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terms of the CSOSA, now mostly be dealt with by the ombud, introduces the
additional problem that these rights will not be clarified through legal

precedents.

Chapter 6 served as a comparative study to the equivalent fragmented property
systems in New South Wales and the Netherlands. The value of investigating
these two vastly different systems lies in the lessons that the South African
system as a younger fragmented property system, can learn from them.
However, the unique position that South Africa, as a developing economy, finds
itself in, must be kept in mind, especially regarding cost implications, in any

proposed amendments to the South African position.

Strata titles and its general statutory legislation were firstly introduced.!138
Although the South African sectional title was heavily influenced by the New
South Wales strata title system, some major differences do exist. Although the
strata title legislation is similar to the South African position, the fact that the

property law system is very dissimilar posed a problem for this research.

The fact that the New South Wales system follows the numerus clausus
principle of the recognition of a limited number of limited real rights, differ from
the South African system.!13? Furthermore, the Torrens system!14? as a positive
registration system and the principle of indefeasibility of title that is
guaranteed, ! also differ from the negative South African registration system.
The description of the res as a "lot" encompassing a "cubic space" or a system
of "enclosed airspace"!14? is dissimilar to the South African position. In the latter
the description of a section entails that it includes a cubic entity with reference
to the wall, floor and ceiling thereof. The description of common property,
however, is quite similar.!143 Nevertheless, despite the dissimilarities the

regulation and general management are fairly similar. A thorough investigation

1138 Refer to paras 6.2 and 6.3.
1139 Refer to para 6.3.2.1.
1140 Refer to para 6.3.2.2.
14t Refer to para 6.3.2.3.
1142 Refer to para 6.3.3.1.
1143 Refer to para 6.3.3.2.
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was made into by-laws that is the equivalent of the resolutions in sectional title
legislation.'14* Consequently the equivalents of sections 24, 25 and 27 of the
STA were investigated. Section 19 of the SSDA is the equivalent of section 24 of
the S7A. It was concluded that the absence of literature and case law on this
matter is an indication that fewer problems are experienced in this instance than
in its South African counterpart.!*> The right of extension of the scheme by the
developer that is dealt with in section 25 of the S74, finds its equivalent in the
SSDA.1146 The legislative provisions of this right was investigated and its legal
nature was expanded upon. However, as the Torrens system is a positive
registration system, it was concluded that this will provide certainty of title to
the developer and a great deal of investigation into the right is also, therefore,
not the principal research area in strata title.114” What does cause uncertainty
and has also been discussed to a great degree in this chapter is the common
property rights by-laws.!'¥® The determination of the legal nature!*® and
scopel!™? of by-laws, was discussed in detail. Case law where this phenomenon
caused uncertainty was investigated as well as legal writings of academic
researchers. The conclusion was drawn that the nature of and entitlements
provided by by-laws are still also not settled in New South Wales strata title law.
However, the important guidance that can be taken from the Australian position
is that the particular and detailed legislation is evident. The fact that all by-laws
are registered and that, therefore, there is not the similar problem with some
exclusive use-rights being unregistered is laudable. The fact that by-laws are

also interpreted broadly seems to be a problem in Australia as well.115!

Subsequently the Dutch appartementsrechten came under scrutiny. This
jurisdiction's similar common law foundation to the South African property law

system made it a valuable comparison. The legislative foundation for

1144 Refer to para 6.3.3.3.
1145 Refer to para 6.3.4.2.
1146 Refer to para 6.3.5.1.
1147 Refer to para 6.3.5.2.
1148 Refer to para 6.3.6.

1149 Refer to para 6.3.6.2.
1150 Refer to para 6.3.6.3.
1151 Refer to para 6.3.6.3.
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appartemensrecht was firstly investigated!!>2 and the object of the right as well
as its nature were explored.1133 A vast difference between the Dutch system and
the South African system, namely the different description of the object of the

right, was analysed.11>*

The Dutch construction of the object of the gppartementsrecht regarding the
incorporeal ownership of the common property as the principal thing with the
right of use of the apartment (the prive gedeelte) as an accessory leads to
complications and uncertainty. It transpires that exclusive use of areas such as
gardens or parking garages will lead to the untenable situation of providing an
accessory right on an accessory right (the privée gedeelte).'1> 1t is submitted
that the South African system, although flawed, provides a stronger and more
certain right than its Dutch counterpart. The legal nature of the common
property was consequently investigated, as were the changes to the prive
gedeelte in terms of section 18 of the model rules.!’>® The use of the prive
gedeelte was discussed.!!>” Although it was acknowledged that a dissimilar
construction of appartementsrecht and sectional title exist, what is important is
that in the Dutch system the suw/ generis and peculiar nature of the
appartementsrecht concept, has been acknowledged from the outset. The
research focused rather on explaining the content of this newly created real
right, than trying to fit it into existing common law moulds.'1>® It was also found
that the legislation regarding appartementsrecht is also very detailed. What is
admirable about both the Australian and Dutch systems is that it recognised the
rights created specific to their equivalent of sectional titles as su/ generist'>® and
did not try to fit it within the traditional categories of limited real rights. This is
somehow ironic as both countries have a numerus clausus of limited real rights.

They should, therefore, one may think, be more hesitant to classify a newly

1152 Refer to para 6.4.1.
1153 Refer to para 6.4.2.
1154 Refer to para 6.4.2.
1155 Refer to para 6.4.4.
1156 Refer to para 6.4.6.
157 Refer to para 6.4.7.
1158 Refer to para 6.4.8.
1159 Refer to paras 6.3.6.4 and 6.4.8.
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created right as su/ generis. This is something that South African authorities

should certainly consider.

The main purpose of this thesis was to determine the legal character of rights
created in terms of sections 24, 25, 27 of the S7A and section 10(7) and (8) of
the S7TSMA.. The initial investigation provided the context of the distinction
between real and personal rights in South Africa. When looking at the legal
foundation of these rights in terms of the working of sectional titles that was
laid down, it is important to know and has been discussed in this thesis that
although property law is still heavily dependent upon Roman-Dutch
principles, 180 the "constitutional prism"1161 through which the provisions of the
STA should be viewed is undeniable. On the same note it is important to realise
that the entitlements of the owner of a sectional title unit may be limited by the

exercise of the rights under discussion.1162

Subsequently, the creation of these rights were investigated by focussing on the
legislative provisions. The uncertainty surrounding the legal nature of these
rights were illuminated. The development of these rights through legislative
amendments and case law was pointed out. The problems surrounding the
determination of the legal effect of section 24 right were laid bare.l163 It is
evident from this discussion that problems exist around the practical
implications of the right.116* The legislator needs to phrase this section more
clearly.11%> The right of exclusive use of a part of the common property in terms
of section 27 of the S7A and section 10(7) and (8) of the S7TSMA is divided into
two categories. The one, classified as real in terms of legislation, the other, not.
1166 Although these rights are described in legislation in detail, the exercise and

content of the rights are still not clear. The uncertainty that this will create in

1160 Refer to para 3.1.2.

1161 Refer to para 3.1.3.1.

162 Refer to para 3.5.

1163 Refer to para 5.2.5.

1164 Refer to paras 5.2.3 and 5.2.4.
1165 Refer to para 5.2.5.

1166 Refer to paras 5.4.2.1 and 5.4.2.2.
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practice was illuminated in this thesis, especially in the light of the creation of

an ombud service that will hamper litigation that may clarify the position.1167

Sherry states:

Strata and community title are here to stay... However, when using legislation
to create novel forms of property which accommodate high density
development, we must be conscious of the ways in which we are straying from
orthodox rules of property and the consequences of that divergence.1168

I have to agree with this statement. Sectional titles are also here to stay.
However, any new development should adhere as far as possible to the
common law principles of property law. Although the law is a dynamic system
that has to grow with the needs of the community, the common law principles
should be acknowledged as the backbone to the property law that provides

legal certainty when legislation is silent.

The aim of this thesis was to paint a clearer picture of the rights created in
terms of sections 24, 25, 27 of the S74 and section 10(7) and (8) of the STSMA.
The legal nature in terms of whether these rights were real or personal was
clarified. However, the study went wider to incorporate an investigation into the
legal effect of these rights, including the rights and duties involved in the
exercise of these rights. This thesis, therefore, contributed to the knowledge
base regarding these rights that are specific to sectional tiles. As a result a
clearer picture now exists of what the entitlements of owners of sectional titles

entail, specifically regarding their undivided share in the common property.

1167 Refer to para 5.4.5.
1168 Sherry 2013 UNSWILJ 314.
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