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PROPOSAL ON HOW TO SOLVE THE PRC ... EM

To integrate the property rights of women married either civil or customarily into workable
system acceptable to the South Africans.

Synopsis

Equality is the cornerstone of every democratic society, which applies to social justice and human
rights. In virtually all societies and spheres of activities women are subject to inequalities in law

and in fact. This situation is caused by discrimination in the family, in community and in the
courts of law.

South African law history as far as the property accumulated during marriage had unpleasant
consequences towards women. Prior to 1984 women married out of community of property were
basically denied the right to property during the marriage and after divorce. This was caused by

the husband’s marital powers as well as the separation of goods established by antenuptial
contract. '

South Africa saw the first change in the family law in 1984. . .ie introduction of the Matrimonial
property Act enacted only for Whites, Asians and Coloured as well as some amendments to the

Deeds Registries Act of 1937 and the Divorce Act of 1979 brought some relief to women.

During 1984 South Africa was still clouded with racism. The Matrimonial property Act was only
meant for Whites, Asians and Coloured as already mentioned. It was only in 1988 that Blacks
married By civil rites enjoy the changed matrimonial affairs. The Marriage and Matrimonial

Property Law Amendment Act were enacted mainly for Blacks married by civil rites.

In 1990 South Africa experiences some steps towards Democracy. In 1993 the Inter

Constitution was enacted. In terms of this Act South Africa was declared a Democratic Country.
The discriminatory Acts were amended and some repealed to align with the socio-economic,
political and constitutional changes.. Women gradually started to have rights that were denied to

them before. Finally in 1996, the final Constitution was enacted as a supreme law of the
Country.



[t was as a result of the enactment of the final Constitution that the customary law, for the first in
the history of South Africa, started to be given the attention it needed long time ago. This
resulted in the enactment of the Recognition of Customary Marriage Act of 1998. The aim of the
Act is amongst other things to integrate the property rights of women.
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CHAPTER ONE

TISTORIC*™ BA " <u..OUND OF THE SOUTH AFRICAN MATRIMONIAL LAW

1_ PRIORTO 1984

farriage has traditionally been defined as the legally recognized voluntary union for life between
ne man and woman to the exclusion of all others while it lasts'. This definition excludes marriage
s defined in terms of customary law. The customary law marriage is arelationship between a man
nd one or more women hence referred to as a customary union®. Prior to 1998° this union was not
:cognized in South Africa as a marriage, with the same consequences as a civil law marriage
ecause it was potentially polygamous and not solemnized by authorized marriage officers in

ompliance with the provisions of the Marriage Act 25 0f 1962. The same applied to Muslim and
[indu marriages.

Vhether the proprietary consequences of a marriage by Muslim rites were enforceable by South
Jrican Courts was also an issue. It was held on appeal by Trengrove J in the case of Ismael’ that
1e Marriage was not valid in law because it was de jure polygamous although de facto
10nogamous and was not celebrated in accordance with the formalities prescribed in the Marriage
\ct 25 0f 1961. The marriage between the parties was monogamous but the judge in his decision
leclined to view the proprietary consequences of the marriage separately from the marriage itself.
Iis view was that they were inextricably linked to the underlying conjugal union. Until the
ommencement of the Matrimonial Property Act 88 of 1984, two main matrimonial property
ystems existed, that is marriage in community of property, profit and loss and marriage out of

;ommunity of property, profit and loss. The primary matrimonial property system of South Africa

1as been and was the system of universal community of property.

! Lawsa Vol 16, Marriage p 12; The South African Law of Husband and Wife 5™ ed (1985) p 21;
Butterworths Forms and Procedure; Law of Persons and Family, Service Issue 1; Marriage and

Settlement Contracts p 609
JC Bekker.; Seymour’s Customary Law in South Africa 4™ ed (1989) Juta: Cape Town
The Recognition of Customary Law Marriage Act 1998 (Act 120 of 1998)

Ismael vs Ismael 1983 (1) SA 1006 (A)
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(here was a rebuttable presumption that 2 irriage enter¢ * into without an antenuptial contract

vas in community of property with retention of the husband’s marital powers except in the case of
| civil marriage entered into by Blacks. The marriage entered into Blacks was automatically out
»f community of property with retention of the husband’s marital powers® unless parties entered

nto an antenuptial contract in terms of which the marriage in community was concluded.

[he rebuttable presumption that all marriages were in community of property was rebutted by the

>xistence of a valid antenuptial contract in terms of which community of property and/ or

:ommunity of profit and loss was excluded.

The purpose of the antenuptial contract was to exclude either all or some of common law or
statutory consequences of marriage. After the conclusion of the marriage, the matrimonial
property system chosen by the spouses remained fixed and could not be changed during the
subsistence of the marriage. The principle of immutability applied in our matrimonial property
law. This was a serious defect because it often happened that the financial position of spouses

changed to an extent, during the subsistence of their marriage, that the system chosen by them at

the beginning of the marriage becomes totally inadequate.

The main purpose of these antenuptial contracts was to provide a matrimonial property system
alternative to the usual community of property. Most of the marriages entered into by antenuptial
contract prior 1984 were entered into by excluding community of property, community of profit

and loss and the husband’s marital powers. Contract with these provisions were subsequently

referred to as standard form antenuptial contracts®.

The effect of these standard form contracts was that the parties remained in the same patrimonial
position as that in which they were before the marriage. Each spouse retained his or her separate
estate, which he or she possessed before the marriage and retained everyt' * g he or she acquire

after conclusion of that marriage. This standard form contract was often very prejudicial to the

Sec 22 (1) Black Administration Act 38 of 1927

The South African Law of Husband and Wife by HR Hahlo p 260- 261



fe. In cases where she was fully occupied at home as housewife and thus not able to

sumulate an estate of her own, the financial position in which she could be left on at the

entual dissolution of a marriage governed by a standard form contract, could be most
favourable.

le disadvantage of this matrimonial property regime was that the wife, while she enjoyed an
lependent legal and contractual capacity, could not expect to receive any share in her husband’s
tate on the termination of marriage by divorce. The situation was worse because the woman

1s the most likely disadvantaged spouse who might not have worked during the marriage and

uld therefore not gather assets of her own.

this instance a woman was “tied to a shoe string” in the sense that her role is confined to the
usehold functions. She stayed at home and took care of the family and household and this was
iportant because some of these functions cannot ordinarily be performed by the husband. The
isband on the other hand has in some cases started married life with little or no property, but in
e long run acquired vast assets by virtue of their efforts in the business world, with a substantial
is amassed a fortune, the wife would surely make a contribution by assisting in the running of

e business whilst at the same time maintaining the family and household.

"hat was surprising was that the services she rendered and the supportive role she played by
oking after children and the performing her role as a housekeeper were not taken into account’.
followed therefore that even if she has put substantial efforts by maintaining and taking care of
ie family and the household, taking the children to school, assisting in the running of her
1sband’s business, that would not be considered as a contribution to her husband’s estate.

herefore, her role was relegated to that of a “slave” who must serve his master without any form
f remuneration.

m dissolution of the marriage, her sets wou ™ ¢ ist of little more than pe nal effec  ich
sclothing, wellery, and a few items of £ iture that she acquired through the assistance of her

usband. The dissolution of the marriage constitutes a serious blow for the wife because she

7 Schafer; Family Law Services



vould be left poor and destitute while her husband would emerge with vast assets most of which

vere bro1 1t about by the joint efforts of the | es’ stante matrimonio. It was this imbalance in

he respective assets of the spouses at the end of the marriage, which promoted some legislative
edress.

The system of community of property, community of profit and loss on the other hand had got
some advantages. It terms of this system, the spouses shared equally in the profits, and the joint
>state was hiable for all the debts of the parties. Atthe time of divorce, each party was entitled to a
1alf share of the joint estate®. Thus the wife‘s position was secured because she was entitled to a

share in the estate, though it was the husband alone who exercised full control over the joint estate

stante matrimonio through the exercise of matrimonial powers.

Under customary law all meaningful property was owned and controlled by the husband. Women
were often, if not always, reduced to propertyless dependents who were required to submit to the
will of their husbands in order to survive. The customary law on matrimonial property perceived
amarried woman as unpaid servant of ' 1 husband. She worked for him, looked after his family,
acquired and preserved property for him. At the end of the marriage she left the home
propertyless and destitute like a sacked employee. The position of women was however different

in Natal and Kwa-Zulu. In terms of section 13 of the Code of Zulu Law any Black person,

including women, may acquire immovable property in his or her own right.

It is almost unprecedented for an African wife having divorced her husband to run around and
seek maintenance from the same husband. The very idea of maintaining a wife after divorce
appeared to be foreign to the African conception of marriage and divorce. During divorce the
wife returned back to her maternal relatives either to her father or brother’s home. It was the duty
of her male relative to take care of her and maintain her and not her husband. Undef customary
law there was no statutory provision for maintenance of divorced wives. In 1965, however, in
Nigeria an attempt was made by a female member of the then Eastern House of Assembly to

introduce legislation dealing with maintenance of married women under customary law but the

Ibid



sroposal did not proceed beyond the ™1l stage " te to the dissolution of the legislative body’.

® Simon Roberts; Law and Family in Africa; Economic consequences of divorce; A case study of sorne
judicial decisions in Lagos



CHAPTER TWO

LEGISLATIN™ DEVELOPMENT OF THE SOUTH AFRICAN MATRIMONIAL LAW

2.1  AFTER 1984

The Matrimonial property was promulgated on the 1% November 1984!°. This piece of
legislation raised some hopes in this area of the law because it aimed at removing a number of

problems that pertained to the property rights of women who are married out of community of
property, profit and loss.

It was also aimed at combining the advantages of both matrimonial property systems whilst
excluding their disadvantages''. However it remains a moot question whether the above
objectives were indeed achieved after the promulgation of the Act. An attempt to resolve the
above inquiry would clearly assist in elucidating a number of problems which militate against
some of the provisions of the Act. Once such a step has been taken, it would be fairly easy for

one to isolate the advantages from the disadvantages in the application of the Act.

Section 7 of the Divorce Act 70 of 1979 was amended by section 36 of the Act'?. Section 36
inserted subsections 3 to 6 to section 7 of the Divorce Act to bring a measure of relief to
marriages entered into before the commencement of the Matrimonial Property Act. In terms of
these subsections, the courts are empowered in specific circumstances to make an order that the

assets or such parts of the assets belonging to one of the spouses be transferred to the other
spouse.

Section 7(3) introduces the creation of a power enabling the courts to make a redistribution order

and that is a reforming and remedial measure to remedy inequity which could flow from the law

10 The Matrimonial Property Act No 88 of 1984. See also C Nathan; How the New Marital Law Helps
(1986) 15 Businessman’s Law p 122

1 Butterworths Forms and Precedents; The Law of Persons and Family p 6.11

12 Act 88 of 1984
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to recognize a right of a spouse upon divorce to claim on adjustment to a disparity between the

respective contributions during subsistence of the marriage to the maintenance or increase of the
estate of the one or the other.

The courts may, however, only have this power if the parties concern:

(1 were married prior to the commencement of the Matrimonial Property Act;

(2)

3) were married before the commencement of the Marriage and Matrimonial Property Law

concluded an antenuptial contract excluding community of property, profit and loss;

Amendment Act in terms of section 22(1) of Black Administration Act”; and

4 had not entered into an agreement concerning the division of their estates.

When all the mentioned circumstances are present one of the spouses may apply to the court for
an order to be incorporated in the decree of the divorce to the effect that the assets or such part of
the assets as the court may deem fit, be transferred from spouse to the other'*. 1989 saw a

plethora of cases reported on the judicial discretion, contained in section 7(3) of the Divorce Act,
to redistribute property on divorce.

The two jurisdictional grounds to be satisfied before the court may exercise the discretion are
contained in section 7(4) of the Act. In the first instance, the spouse in whose favour the order is
granted must have made either a direct or indirect contribution to the maintenance or increase of
the estate of the other spouse. The contribution may be ‘by the rendering of services, or the
saving of expenses which would otherwise have been incurred, or in any manner.” Secondly, by

reason of the contribution, the court must be satisfied that it is ‘equitable and just’ to order the
redistribution of assets.

13 Act38 0f 1927

14 Section 7(3) of Act 27 of 1990
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The decision of Kritzinger"” invited considerable academic comments. The parties in this case
were married out of community of property in 1967. In 1985 the Plaintiff instituted divorce
proceedings and claimed a sum of money in terms of section 7(3), from her husband’s estates.
He counterclaimed for divorce, and similarly asked for redistribution in his favour. The wife
alleged that she had made a direct contribution to her husband’s estate in the form of an amount
spend on the family home registered in his name. The husband’s claim was based on an indirect
contribution made to her estate. He alleged that, by not taking up the transfers necessary for him
to make progress in his career, and by allowing the matrimonial home to remain in Cape :l“own,

he had enabled his wife to advance her career and consequently build up her estate.

The trial court (per Berman) dismissed the wife’s claim for a redistribution order, and awarded
the husband the full amount of his counterclaim out of her estate!®. The net result was that the

plaintiff left the marriage with approximately R490 000-00, while her former husband ended up
with approximately R475 000-00 a roughly equal sharing of the assets'”.

an J in his judgment, adopted an overall and global approach to the claim and counterclaim
oncluded that each party had contributed to the increase of the other’s estate as
nplated in section 7(4). The Court a quo correctly interpreted the word “contribution” as
in section 7(4) very widely, refusing to confine it exclusively to “money provided or
rty delivered or service rendered”. The court a quo also attached more weight to the wife’s

;Tous activities as a significant factor in the assessment of the redistribution orders claimed.

1 Kritzinger v Kritzinger 1989 (1) SA 67 (A). See also, C Lind; Divorce and Property Sharing (1989)
18 Businessman’s Law p 231

18 Kritzinger v Kritzinger 1987 (4) SA 85 (C)

17 See 1987 Annual Survey p 104-6
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m Appeal, Milne, JA (with Corbett JA and Nicholas AJA concurring) criticized the overall and
lobal approach adopted by the court a quo in its assessment of the claim. The claims were dealt
vith separately by the court. As regards the Appellant’s claim in reconvention , his Lordship
efused to accept the trial court’s findings that the Appellant had to be solely to blame for the
reakdown of the marriage. Milne JA held that the trial court had erred in regarding fault as a

ignificant factor and thus failed to exercise its judicial discretion properly. The court relied

ipprovingly on the decision of Beaumont'® in which Botha JA, réferring to English legislation,

1eld that the conduct of each of the spouses should be a relevant factor if “that conduct is such

hat it would be in the opinion of the court inequitable to disregard it”

s to the Respondent’s claim in reconvention, Milne JA was not satisfied on the facts that the
.espondent had given up anything, except to sacrifice his career'’. What the Respondent was
zally seeking to do, in his Lordship’s opinion, was to claim damages of his wife’s contribution to
aeir combined earning power and there was no warrant for such claim. The court held that in any
vent, even if the Respondent’s sacrifice of his career had been established, such conduct was not
0 be regarded as a contribution within the meaning of section 7(4). The court further held that
vhat was clearly envisaged was some positive act by means of which one spouse puts something
nto the maintenance or increase of the estate of the other spouse, whether by way of money or

roperty, labour or skill. It does not envisage a mere refraining from a particular activity or cause
>f conduct.

On the application of this test, the Respondent had contributed nothing whatsoever to the increase
of the Appellant’s estate. The Appeal succeeded and the Respondent’s counterclaim was
dismissed. The decision of the Appeal Court in the Kritzinger®® case did not go unchallenged. The

court’s approach in this decision is unacceptable. First, the question to be considered by the court

18Beaumont v Beaumont 1987(1) SA 67 (A) See also: B Clark & BJ van Heerden “Assets
redistribution on divorce- The exer ~ of j * ial discretion” SALJ (1989) 106

1 Kritzinger (supra): Holding that the conduct relied on as a contribution must be the causa causans,
and not only the causa sine qua non of the alleged maintenance or increase, his Lordship found that the Appellant

would in all probability have accumulated exactly the same estate if she married some other man or not married at
all. (88 G-H)

20 Supra
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surely what the financial position of the Appellant would have been at the time divorce if the

1 had, in 1976, relocated overseas, and not what it would have been had she married

mebody else or remained unmarried?!.

1my view, the above submission is relevant because it tends to establish whether the choice by
1e parties to remain in the country or to relocate overseas would have enhanced the Appellant’s
nancial position or not. This is important because the change of environment also plays arole in

1e financial position of an individual regard being to certain economic factors such as the

urrency and viability of a business venture.

[aving considered the above factors, it would not be justifiable to confine our inquiry on the
ossibility of “being married to somebody else or to remain unmarried” as this line of reasoning
vould tend to be too far fetched. One would safely state that the latter argument would not-be of

ssistance in determining the issues at stake and if it were to be considered, it would to some
xtent lead to a different finding.

‘he test that was applied by the Appeal Court in this case which is to the effect that “what was
learly envisaged was some positive act by means of which one spouse puts something into
naintenance or increase of the estate of the other spouse, whether by way of money or property,
abour or skill” is also crucial®?. A critical analysis of this test clearly indicates some flaws in so
ar as the interpretation of the provisions of section 7(4) is concerned. It is quite logical to argue
hat the Respondent, by sacrificing his career and forfeiting his promotion, had intended not to

lisrupt the Appellant’s career and prospects and that in itself had the advantage of enhancing her
inancial position.

21 See (1989) 106 SALJ 243. Supra

2 Supra. See paragraph 88 C-D
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~onsideration must be gi+ 1 to the fact that the viability of the market economy in New York is

10t the same as in South Africa. Thus a particular business venture which is viable in one country

sould certainly not flourish in the same manner in another country. This is so because, if the

Appellant’s career and prospects had not been favourable or good, surely the spouses would have

ypted to relocate overseas andthe  pondent would have sacrificed his promotion. In the light of

he aforegoing, a mere refraining from a particular activity or cause of conduct could also be
:egarded as a relevant factor in determining whether one spouse has made a contribution to the
naintenance or increase of the assets of another spouse as contemplated in section 7(4). The
subparagraph (d) of subsection 5> refers to the phrase “any other factor which in the opinion of

‘he court should be taken into account”. This clause bears an ordinary grammatical meaning and
could also be interpreted to include the above situation.

As regards the interpretation of the wording of section 7(4), Clarke’s argument seems to hold
water especially when he started that “Milne JA placed undue emphasis on the financial nature of
the contribution required”*. It is therefore clear that Milne JA in his interpretation of the wording
of that provision, placed undue emphasis on the financial nature of the contribution requiredzs.
One would submit that this interpretation is incorrect as it tends to narrow the scope of the

definition of the word “contribution” because the phrase “any other manner” could be widely
interpreted any form of contribution.

This line of approach was also adopted by the court a guo where Berman J held the view that the
contribution contemplated herein was not limited by the Legislature to any particular form.
Indeed the contribution to the increase of the other spouse’s estate may be made “in any other
manner” besides those mentioned in section 7(4) and the word “any” is of the widest
connotation®®. Having regard to the above, one is left without doubt that the interpretation

adopted by the court a quo carries much weight and it could assist in arriving at an equitable

3 5ec 7(5)(d) Divoree Act

2 Ibid
2 Ibig

% Supra (See page 95 F-G)
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/ision of assets between spouses at the time of divorce.

“equally importance to note is the fact that a narrow interpretation of the phrase “in any other
inner” would certainly limit the scope of the required contribution and this would have adverse
nsequences on the transfer of property from spouse to the other. In this respect, one agrees with

> argument by Clarke stated that;

« u€ decision by Milne to restrict the nature of the required contribution to some “positive
act” may well have the effect of preventing the exercise of the judicial discretion in future

cases in which redistribution order is necessary to ensure that the assets of the spouses are
‘shared equitably between them?’.

s also important to note that there has to be a certain degree of flexibility which is necessary to
able the court to deal with infinite variety of permutations of relevant circumstances and this

uld be achieved by wider approach to the requirement of a contribution as a condition precedent
the granting of a redistribution order®®.

ofessor Sinclair correctly cited an example of an unemployed woman who refrains from
ploying a domestic servant. She argued that this would satisfy the requirement because her
cision results in a positive behaviour on her part in perfo‘rming the domestic tasks; it saves the
penses that would otherwise have been incurred”. Inmy view, the above argument appears to
a sound one because when a woman gets married, she is expected to perform her Common Law
ties of taking care of the family and household. These duties involve a wide range of household
sponsibilities which includes cooking for the husband and children, maintaining and cleaning of
¢ household, taking children to school, etc.
ierefore when she does that she is certainly making an indirect contribution to the maintenance
increase of her husband’s estate which in my view should be taken into account. On the

ntrary, if a narrow interpretation were adopted, it would certainly exclude contribution made by
runemployed woman which sounds to be unfair.

7 Clarke B “Assets distribution on Divorce: the exercise of judicial discretion” SALJ vol 106 (1989)
243

2 See page 247

% Sinclair J: Divorce and Fudicial Discretion- In search of the middle ground: (1989) 106 SALJ 252
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le above argument is in line with the view held by Botha JA in the Beaumont®”’s decision. In
is case, the Plaintiff sued the Defendant for divorce and also claimed forfeiture of certain
nefits conferred by him on the Defendant under an antenuptial contract. The Defendant made a
unterclaim for the transfer to her assets by the Plaintiff. The Defendant was unemployed and
r assets comprised the former household furniture and a motor car. The Plaintiff on the other

nd was a successful businessman whose business activities flourish to a very large extent.

rtha JA in this instant case held that the wife contributed directly and indirectly, continuously
d capably to the maintenance or increase of her husband’s estate. She gave him her wages, she
ndered services in his business and in his home, she made do with far less than she was entitled
by way of domestic help, the creature of comforts, entertainment, social contact and all the

sments necessary to live reasonable human dignity. In his pursuit of money, he totally ignored
T right to pursue happiness.

1e court held further that it was not dealing with the assessment of partnership shares or the
shtful expectations of a career employee; as to the former, it had to exercise ajudicial discretion
terms of section 7(3), considering not only what the Defendant had contributed but also what
¢ had to a forebear and suffers; as to the latter, Act 88 of 1984 was clearly a reforming statute,
'signed to remedy what is perceived to be a social evil-it would therefore be wrong to try to give
fect to its provisions while dragging the shackles of inappropriate analogies from the Law of

ontract. The court awarded an amount of R150 000-00 as an appropriate amount in satisfaction

“the Defendant’s claim for a redistribution order.

owever in Kretschmer®', Flemming J held the view that neither party can claim, unless further
cts are proved, that, because they drove the children to school, it represented a contribution to

« maintenance or to the increase of the party’s estate. The point is that not every activity which

in notionally be obtained as a paid-in-service can be claimed to represent something by which a

arty contribut } OT tC T " net tate.

Y Supra. See also PQR Boberg: Divorce in haste, repent at leisure (1986) Businessman’s Law 145

31 1989 (1) SA 566 (W)
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the decision of K~ 2, Milne JA * :1d that before a court could
ction 7(3), it must be established that;

or¢ inte of

@) the party seeking such an order has made a contribution;
(2) such a contribution has increased or maintained the other party’s estate; and

3) thatit would! j1 andequitab tc ake such an order because of (a) 1 (b).

does not follow that the manner in which the court is to arrive at what is just and equitable is
mited to what has been contributed. Factors other than purely monetary ones may properly be
iken into account. Therefore, in this instant case, the court has moved away from restrictive
pproach and adopted a wider interpretation of the word contribution. In Muhlmann®®, the court
ras called upon to determine whether a tacit agreement was reached between the spouses who
1arried each other out of community of property, out of community of profit and loss during
967. The court as per Hoexter JA held that it was well known that many wives worked in the
usiness of their husbands without expecting or receiving any remuneration for their services.
'rom this it follows that, unless a wife has rendered services manifestly surpassing those

irdinarily expected of a wife in her situation, a court will not be easily persuaded to infer a tacit

igreement of a partnership between the spouses.

Jowever in Nilsson**, the court as per Van den Heever J held that where an order of divorce was
10w obtainable without regard to fault, the courts could and should use section 7 of the Divorce
Act 70 of 1979 (which governs the award of maintenance) to ensure that, where there can be no
equitable division of capital assets because there was no community or sufficient antenuptial

settlement to ensure fairness, the parties are treated fairly vis a vis one another.

In Van Geysen® both parties had been married for ten years out of community of property, and

32 Katz v Katz (1989) (3) SA 1 (A)
% Mt ann v Muhlmann 1984 (3) SA 102 (A)
3% Nilsson v Nilsson 1984 (2) SA 294 (C)

3% Van Geysen v Van Geysen 1986 (1) SA 56 (C)
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1t of community of profit and loss. They were childless and both had worked during the course
“their marriage. The wife in her divorce papers averred that in the light of the existing means
1d obligations of the parties and " : conduct of the Plaintiff in relation to the cause of the
-eakdown of the marriage relationship, it was equitable that a portion of Plaintiff’s assets should
> distributed and transferred to her. It was argued on her behalf that she could get half of the
isets as a universal partnership had existed. Tebbut J held that it was clear that both parties had
ade a contribution to the maintenance or increase of the parties’ assets, directly in the form of

wings and indirectly in the form of rendering services and the saving expenses, and it was thus
ir to distribute those assets.

| MacGregor’ ® where Plaintiff sought an order for a decree of divorce and a redistribution order
Lterms of section 7(3) of the Divorce Act 70 of 1979, Nel J granted the order as prayed for by the
laintiff. The court was mindful of the fact that evidence did not point to either party as

'sponsible for the breakdown of the marriage and that the future earning capacity of the

efendant was vastly superior to that of the Plaintiff.

udorf J in Archer”” adopted a different attitude by preferring “a clean break” approach with a
iew to rendering the wife financially independent. He held that if the court were to order the
ansfer of assets in terms of section 7(3), such an order should be for the transfer of a sum of
1oney in lieu of assets rather than the assets themselves which would entail administrative and
ther practical difficulties. The husband was ordered to pay the wife R300 000-00 in terms of
action 7(3) in three installments at six-monthly intervals of R100 000-00 each.

1Redgard® the court refused to make an order for payment of a spe "¢ sum of money in lieu of
transfer of assets. Zietsman J held that since the Defendant’s liabilities exceeded his assets, he

ad no assets which could be subject of a redistribution order. The Plaintiff’s action was
ccordingly dismissed.

3 MacGregorvd (119 (3)SA644 _,
37" Archer v Archer 1989 (2) SA 885 (E)

3% Redgard v Redgard 1989 (1) SA 566 (E)
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n the case of Beira®®, the court was called upon to decide whether the property which accrued to
he estate Qf one of the spouses by way of inheritance, legacy and donation from a third party
;ould be shared between the spouses under a redistribution order. The Defendant in this case
aunched an application for a postponement of the trial in a divorce suit in which Plaintiff had
laimed a redistribution order under section 7(3) of the Act, to enable him to examine certain
locuments and financial statements relating to a trust of which the Plaintiff was the beneficiary.
-he Plaintiff had opposed the application on the grounds that the trust assets, which had been

lonated to the trust by her father, were irrelevant to the question of redistribution because they
vould vest in her only upon the death of both parents.

‘he Defendant, relying on the provisions of section 7(5)(d) argued that the value of the assets was
elevant for purposes of determining the wealth of the Plaintiff in his own right, which might have
he effect of causing the amount to be redistributed to be lower than might otherwise have been
he case. Leveson J held that in view of the fact that the accrual system had been introduced in
erms of marriages solemnized after the commencement of the Act for the same reasons that
ection 7(3) of the Act had been enacted, that if legacies, donations and inheritances from third
yarties had been specifically excluded by subsection 5 of the Act from the assets to be shared by
he spouses under the accrual system, then in the absence of express language in the Divorce Act

yroviding for their exclusion, they should similarly be excluded for the purposes of a
edistribution order under section 7(3) of the Act.

Che court further held that since the trust assets had not yet vested in the Plaintiff, they did not
orm part of the “existing means” and for that reason too, should not be brought into consideration
‘or the purposes of determining the extent of a redistribution order. One would submit that the
ibove approach is correct because the transfer of trust assets to Plaintiff was made conditional

1pon the occurrence of a certain future event and such property could not be classified as property
~hich already vests in her.

3% Beira v Beira 1990 (3) SA 802 (WLD)
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n Webster* the parties were first married in 1960. That marriage was terminated by divorce
n1981. Three months later, the parties married. It was common cause that the latter marriage had
rretrievably broken down by 1989. The Plaintiff instituted divorce proceedings and the
Jefendant filed a counterclaim asking the court for an order compelling the Plaintiff to transfer to

1er one half of the assets from his estate. The Defendant made a series of allegations in support of

1er claim, some of which related to the parties first marriage.

It was argued on behalf of the Plaintiff that in as much as the proprietary rights arising out of the
irst marriage had been finally settled by the order of divorce of that marriage, these allegations
wvere not factors on which the court could rely in determining whether or not there had to be a

edistribution of assets as provided for in section 7(3) of the Divorce Act 70 of 1979. This issue
~as decided by the court in limine.

Mullins J referred to section 7(5) (d) of the Act and held that in determining the redistribution of
1ssets as contemplated by section 7(3), a trial court should not be deprived of the opportunity of
1earing such evidence as the parties may wish to place before it; it was for the trial court to sift out
>f such evidence that which was relevant and material. The court further held that it could not as

juestion of law hold that any evidence relating to the first marriage should be excluded.

Thus far the attitude of the South African courts has been quite positive in that the courts took into

account the need to fill the gap in their interpretation of the provision of the Act and to adopt a

flexible approach in resolving the issues at stake.

2.2 AFTER 1988

Before 1984n  iages were either in ¢ "y ¢ of community inclu power. In

the case of out of community of property marital power was excluded through an antenuptial

40 Webster v Webster 1992 (3) SA 729 (E)
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ntract. This only applied to Whites because Blacks civil marriages were automatically out of
>mmunity including marital power. An antenuptial contract was entered into if the marriage is to
¢ in community of property. In 1984 the legislature abolish marital power in regard to all
iarriages contracted before 1% November 1984. At first the abolition of marital power only
pplied to marriages of Whites, Coloured and Asians. Then these provisions were also extended
y marriages of Blacks concluded on or after 2 December 1988. In order to bring uniformity and

nd all unfair discrimination against women, the General Law Fourth Amendment Act 132 of

993 was passed to abolish marital power in all old marriages as well.

fter the commencement of Marriage and Matrimonial Law Amendment Act*' all civil marriages
ntered in to by Blacks were also automatically in community of property. Every marriage out of
ommunity of property in terms of an antenuptial contract by which community of profit and loss
te excluded, which is entered into after the commencement of these Acts* is subjected to the

ccrual system, except in so far as that system is expressly excluded by an antenuptial contract.

he husband’s marital power is no longer expressly excluded in the contract because it is
tatutorily excluded. The accrual system as contained in the Act is an attempt on the part of the
sgislature to resolve the disadvantages of the standard form antenuptial contract, namely that a
7ife has no legal claim to the growth of her husband’s estate despite the fact that she contributed
ither directly or indirectly to its increase and even when she was unable to accumulate an estate
f her own because all her time and energy were devoted exclusively to the increase of her

usband’s estate. Secondly, the judicial discretion to redistribute the spouses’ assets in terms of

ection 7(3) of Divorce Act was sometimes dissatisfactory®.

“his objection remains applicable to marriages contracted out of community of property and
xcluding accrual system prior to Matrimonial Property Act entered into in terms of section 22(1)

»f Black Administration Act before commencement of Marriage and Matrimonial Property

M Act3 of 1988

2 Act 88 of 1984 and 3 of 1988 supra

B See Kritzinger’s case
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umendment Act.

t is common cause that spouses’ estate shows some growth (accrual) from the time of marriage.
“he accrual system implies that upon the dissolution of a marriage the spouse whose estate shows
iccrual, or a smaller accrual that the estate of the other spouse, acquires a claim against the other

pouse for an amount equal to half of the difference between the accrual of the respective estate of
he spouse.

“inally the South African Government had brought a step forward by repealing section 22(1) to
'5) and 22 of the Black Administration Act. Section 7(2) of the Recognition of customary
Marriage Act 120 of 1998* provides that:-

“A customary marriage entered into after the commencement of the Act in which a spouse
is not a partner in any other existing customary, is a marriage in community of property
and of profit and loss between the spouse, unless such consequences are specifically

excluded, by the spouse in an antenuptial contract which regulates the matrimonial
property system their marriage”*’ ’

Section 4 makes provision for the registration of customary marriages. However, in terms of
section 4(9) there is no penalty for non-registration of customary marriages. Section 6 provides
that:-

“A wife in customary marriage has, on the basis of equality with her husband and subject to the
matrimonial property system governing the marriage, full status and capacity, including the
capacity to acquire assets and to dispose of them, to enter into contracts and to litigate, in addition
to any rights and powers that she might have a customary law”. This means that customary
marriages are fully recognized just like the civil marriages. Gone are the days where a married

woman is regarded as a perpetual minor under the guardianship of her husband.

However, irrespective of the socio-economic and political changes and against the HIV/ AIDS.
Awareness Campaigns of one partner, the Act still allows polygamous marriages but on condition

of cause that the customary law husband makes an application to the court to approve a written

“ Government Gazette No: 19539, 29% December 1998

45 Read with Section 10(2) Act 120 of 1998; Chapter III and Sections; 18, 19, 20 and 24 of Chapter
IV of the Matrimonial Property Act
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.ontract which will regulate " : future matrimonial property sys n of his marriages*. Itis my
submission that the legislature has still failed women because their say in this matter was not
:onsidered. At least if the consent of the women could have been regulated as an approval to the
olygamous marriage. Now whether the woman or women like it or not as long as the court

ipproved, the husband has the right to enter into a polygamous marriage irrespective of his social
ind economic standard of living.

[he reason for the introduction of the accrual system is especially to enable a wife who is married
ut of community of property and out of community of profit and loss, and who is not
:conomically active, to share in the economic wealth of her ex-husband upon the dissolution of
narriage. It was unfair that a wife who has usually contributed directly or indirectly to the growth
n her husband’s estate, has, in terms of the standard antenuptial contract, no claim to her
wsband’s estate whatsoever. The objective of the accrual system is to cause some advantages of

1 marriage in community of property to apply also to a marriage out of community of property.

Towever, the statutory accrual system applies to marriages which apply with the following
‘Titeria:-

D

the marriage concluded on or after 1* November 1984 in the case of Whites, Coloured and
Asians and on or after 2™ December 1988 in the case of Blacks;

2)  the spouses must have excluded community of property and community of profit and loss
through an antenuptial contract. This means it does not apply to marriages in community
of property;

'3)  the spouses must not have excluded the accrual system completely or partially through an
antenuptial contract. It must be noted that marriages out of community of property and
community of profit and loss automatically include accrual system unless the parties
expressly exclude the accrual system in their antenuptial contract;

(4)

the accrual system also applies in the case of marriages where spouses have changed their

matrimonial property system in terms of Matrimonial Property Act, which provides that

46 Section 7(6)
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the spouses may, in exceptional cases. And with the permission of the Supreme Court,

amend the matrimonial property system under which their marriage falls, in order to
include the accrual system.

(he right to share in the accrual of the other spouse’s estate comes into being only at the
lissolution of marriage through death or divorce. In general, a spouse married out of community
if property, may during the subsistence of marriage, control their separate estate as they wish.
[his is disturbing because a wealthy spouse may prejudice the right of the other spouse to share in
iis or her accrual. For example, the husband can dispose off or gamble away all his property or
noney and this reduces the accrual of his estate. To combat thié, section 8 of the Matrimonial
>roperty Act stipulates that a person may bring an application to the Supreme Court if he or she
;an show that his/ her share in the accrual of the estate of the other spouse is being or will

robable be seriously prejudiced by the conduct or proposed conduct of the other spouse.

section 4(1) of the Act defines the accrual of the estate of a spouse as the amount by which the net
ralue of his estate at the dissolution of marriage exceeds the net value of his estate at the

:ommencement of that marriage. The net initial value of an estate is the total value of the assets
ess any liabilities of the estate.

Section 7(1) provides that: - “The proprietary consequences of a customary marriage entered into
sefore the commencements of this Act continue to be governed by customary law”. However,
sarties who do not want customary law to apply to their proprietary consequences, may jointly
1pply to the court for leave to change the matrimonial property system®’ and partners to a
subsisting customary marriage is competent to contract a marriage with each other under the
marriage Act*®. South African Government is to be complimented for ultimately recognizing the

sustomary marriage which for centuries was disregarded and disrespected.

2.3 PENSION BENEFITS

7 Section 7(4)

48 Section 10(1)
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1e amendment of section 7 of the Divorce Act of 1979 by the addition of the two important
‘'ovisions to that section is a step in the right direction in the sense that it was intended to resolve
1e crucial issues pertaining to the pension benefits of the spouse at the time of divorce. These
nendments were brought about by section 2 of the Divorce Amendment Act*® which added
:ction 7(7)(a) and (b) and section 7(8)(a) and (b) to the section 7 of the Divorce Act.

'one of the existing provisions of section 7 is repealed and therefore the amending Act must be
:ad in conjunction with the earlier stipulations embodied in section 7. These amendments came
to being as aresult of the investigations conducted by the South African Law Commission’® on

isues pertaining to the pensions’ benefits of a spouse at the time of divorce.

Tior to the above amendments, one point of interest which emerged from the description in
ection 1 of the Pension Funds Act 24 of 1956 of the beneficiary as a component of a pension
cheme is that a divorced spouse will not be considered to be a dependant of a member and thus
0ssibly entitled to a benefit, unless he or she is “in fact dependent on the member for

naintenance, regardless of whether or not the member is legally liable for the maintenance of such
S a person’.

n the working paper’! the wife’s rights under each matrimonial property regime were considered.
In marriages in community of property, pension contributions made by either spouse are charges
n the joint estate. But the wife is generally consideréd to have no right in respect of her
ausband’s pension expectations but only spes which ceases at divorce. In Clark’s case™ the court
accepted that a spouse’s interest in a pension which had not yet accrued did indeed form part of

the community estate, as did a pension right which had accrued. This was also accepted by the

49 Divorce Amendment Act 7 of 1989

% The Report on the investigation into the possibility of making provision for a divorced woman to
share in the pension of her former husband, Project 41 of 1986

st See footnote no. 50

52 Clark v Clark 1949 (3) SA 226 (D)
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n’s Estate case® where Hoexter, AJ stated that “The annuity enjoyed jointly by the
his wife during his lifetime came into existence on his retirement. This judgment is
South African law did not recognize a right to pension benefits | ‘ore retiren 1.
-espect of marriages in community of property since both spouses contribute by their
yint estate from the pensions contributions are paid, there seems no reason why each

d not on divorce shares that portion of interest.

out of community of property each spouse’s contributions are a charge on his/ her
¢ and on divorce neither spouse has a claim in respect of the pension expectations of
marriage under the accrual system only pension benefits which have paid out before

part of the spouse’s accrual. Mere pension interests do not fall within the definition

a general outcry which centered on a party’s pension benefits at the time of divorce

led from the category of assets when the property was transferred from one spouse to

sontemplated in section 7(3) of the Act.

smission was that until the occurrence of a future event that will render the pension
ible, the member might not reduce, cede, pledge or hypothecate the pension benefits
m or her. Only tangible assets such as property and capital formihg part of a person’s
.capable of immediate valuation were regarded as assets. It follows that in relation to
efits, a member could only be described as holding a conditional jus in personam
sht)**. The Commission cbncluded that the existing financial arrangements on

unfair because the pension benefits of a party are not regarded as assets.

Bill therefore envisages the possibility of making provision for a divorced woman to

t of the pension benefits of her former husband®®. It follows that the accumulated

Zommissioner for Inland Revenue v Nolan Estate 1962 (1) SA 785 (A)

[bid. See footnote no. 50. See also Annual Survey of SA Law 1989 p 4

Ibid
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pension interests of a party to a divorce action shall, for the purposes of the division of assets of

7
£
;

the parties, be deemed to be an asset of his estate. Consequently the Commission recommended

that:-

) where the marriage is in community of property, each spouse will have a half-

share in the pension interest;

(2) here the marriage is subject to the accrual system, the pension interest will form
part of the member spouse’s accrual;c)

(3) where the r%arriage 1s entered into prior to the 1 November 1984 in terms of an
antenuptial contract excluding community of property and community of profit
and 1055, the pension interest will form part of the member spouse’s estate, but the

non-member may apply for the judicial discretion to be exercised in his or her

favour®.

Another burning issue which the Commission had to deal with related to the quantification of the
pension interests of the parties at the time of divorce. In an effort to resolve the above issue,
section 1 of the Divorce Act’’ was amended by the addition of the definition of “pension interest”.
Consequently a pension interest other that a retirement annuity fund, has been defined as that
amount to which the member would have been entitled in terms of the rules of that fund had his
membership terminated, on the date of divorce, on account of his resignation from office. The
Commission made further recommendation that the Amending Act should not cover insurance
policies, since the Commission wanted to put the present provisions to test and see if they could

oroduce satisfactory results before it investigates the possibility of introducing insurance policies

nto its project’®.

Section 7(7)(a) provides as follows:

“¥ Ibid
57 .
Divorce Act 70 of 1979

58 Ibid . See footnote no. 50

28




¢y

)

3)

inthe determination of the patrimonial benefits to which the parties to any divorce
suit may be entitled, the pension interest of a party shall, subject to paragraphs (b)
and (c), be deemed to be part of his assets;

the amount so deemed to be part of a party’s assets, shall be reduced by any
amount of his pension interest which, by virtue of paragraph (a), in a previous

divorce -

0y was paid over or awarded to another party; or

)

for the purpose of an agreement contemplated in subsection (1), was

accounted in favour of another party;
paragraph (a) shall not apply to a divorce action in respect of a marriage out of
community of property entered into on or after 1 November 1984 in terms of an

antenuptial contract by which community of property, community of profit and
loss and the accrual systems are excluded™.

Section 7(8)(a) provides that:

@

(1)

the court granting a decree of divorce in respect of a member of such a fund, may
make an order that;

M any part of the pension interest of that member which is due or assigned to
the other party to a divorce action shall be paid by that fund to that other
party when any pension benefits accrue in respect of that member;

(2)

an endorsement be made in the records of that fund that the pension

interest concerned is so payable to that other party;

any law which applies in relation to the reduction, assignment, transfer, cession, pledge,
hypothecation or attachment of the pension benefits or any right in respect thereof, shall

apply mutatis mutandis with regard to the right of that other party in respect of that part of
the pension interest concerned.

Mention must be made that section 7(7)(a) is inconsistent with the provisions of section 7(3)

39 Ibid. See footnote no. 50
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lich deals with the transfer of property from one spouse to the other and the exercise of judicial
scretion. Section 7(7)(a) was added to allow the court, when exercising its discretion in terms of
ction 7(3) to take into consideration the party’s pension interests at the time of the transfer of
operty from one spouse to the other. In my view, the two provisions go hand in hand and

erefore any attempt to separate them when dealing with the pension benefits would clearly

feat the object of both provisions.

owever in marriages concluded on or after the 1 November 1984, the two provisions have been
;parated in the sense that section 7(3) does not apply to such marriages. It follows that if that
as indeed what the Legislature had in mind when it amended the Act, then the provisions of
:ction 7(7)(a) would clearly become unnecessary. The above situation has been cured by section
7)(c) which makes it clear that marriages entered into after 1 November 1984, in terms of an
atenuptial contract by which community of property, community of profit and loss and the

scrual system are excluded, will not fall within the ambit of section 7(7)(a).

herefore where parties have made an option, after 1984, to exclude the accrual system, they are
>garded as having made a choice in this regard and the sharing of pension interest will not be
>rced upon them. This is the same measure that was adopted by the Legislature during 1984 by
xcluding the judicial discretion to redistribute the assets on divorce in marriages of this kind as
tated in section 7(3) of the Divorce Act®. Tt is clear that the provisions of section 7(3) do not

arget a specific group of spouse who were married on or before the 1 November 1984 but they

Iso focus on the spouses’ pension benefits at the time of divorce.

1is well known in South Africa that the financial and patrimonial consequences of divorce are
ncorporated in a deed of settlement the contents of which constitute the agreement between the
:wo parties. Consequently, the parties to a divorce suit do not conclude an agreement in respect of
the pension interests as such, but a general agreement in respect of the division of assets. One
would sut " that in as much as the agreement regarding the division of assets of the spouses is
incorporated in a deed of settlement, pension benefits should also be included in that agreement.

This is so because pension benefits do form part and parcel of the assets and they should also be

60 Tbid. See footnote no.50
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ealt with as such.

'he Act does not make provision for the division of concrete pension interests, but rather tﬁat an
mount representing the pension interests is available for division. Division of assets involves the
stality of benefits on hand and these benefits incorporate the fictitious amount representing the
ension interests. One cannot fully agree with this view because we cannot perceive a pension
enefit as being a fictitious amount which represent the pension interest at the end of the marriage.
[n my view the pension interest should be calculated so that the court should be able to determine

he value thereof and arrive at a proper decision regarding the sharing of such benefits.

(o this end, the submission made by Sonnekus that the court should not exercise a discretion
egarding the sharing of pension benefits but it should be obliged to order a division of those
»enefits so that each party should be entitled to a share, is correct. Where the date of claimability
»f the pension interest occurs before the retirement of a member spouse, the non-member’s
;pouse’s share should not be paid to him or her, but should be deposited into another pension fund
r retirement annuity fund. This approach is correct because it makes provision for contingency
>lans such as old age, retirement due to ill health or disability. Although it might overburden the

»ension industry with a heavy workload, it does seem to be the best possible option that could be
>f assistance to the non-member spouse.

[t was submitted that if the non-member’s share of the pension interest is very large and the
member spouse cannot commute it into compensatory assets or if the non-member so chooses, or
if the parties cannot reach any agreement as to how the non-member’s share of the pension should
be paid, the court may order that, that part should be paid when the pension benefits eventually
accrue. One would also take this argument a step further by submitting that the member'spouse
could, if he or she so desires, transfer part of his or her property to the non-member in lieu of
interest. In this respect, consideration should be given to the degree of flexibility at the time of the

division of property on divorce and would assist in alleviating unnecessary disputes between the
parties.

Finally the Act has failed to provide for the effect of inflation in cases where the accrual date

comes long after the date on which the pension interests were calculated. In my view, interest has
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 be calculated on from the date on which the order was made up to the date of accrual. Such
terest should be calculated with specific reference to the provisions of the Prescribed Rate of

terest Act®’. The rationale behind this approach would be to cater for the inflation rate in cases

here the accrual date comes long after the calculation date.

his would have the effect of putting the non-member spouse in a better financial position at the
me of divorce. A further submission is that the parties to a divorce suit should be allowed to
iscuss these issues and embody them in the deed of settlement. This would have added
lvantage of allowing the parties to work out the exact amount which represents the pension
iterests to which the non-member spouse is entitled. The services of experts such as Actuary

ould also be relevant for purposes of quantifying the amount which represents the pension
1terests at the time of divorce.

‘herefore if the pension interests were not calculated from the date of the order to the date of
ccrual, the non-member spouse would surely emerge with an amount that was based on an
utdated calculation because the inflation rate would not have been considered. This would
learly have a strong bearing on the amount of pension interest that would be transferred to the
on-member spouse which would be insufficient. In the decision of Schenk® the court was called
ipon to deal with the question whether the Plaintiff (husband) was able to pay the Defendant

nterest from the date of divorce on that portion of his pension interest to which the Defendant was

:ntitled in terms of the deed of settlement.

The defendant’s portion of money was paid to her on the same day as the benefits accrued to the
Plaintiff but there was a time gap between the making of the order and eventual payment - which
led to the dispute between the parties. The Defendant, relying on the provisions of the Prescribed
Rates of Interests Act 55 of 1975, contended that the word “payable” in section 2(1) of that Act
(which provided that a judgment debt which could not otherwise bear any interest after the date of

81 Act 55 of 1975

82 Schenk v Schenk 1993 (2) SA 346 (E)
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udgment should bea: * terest from day on which such judgment debt was payable) dic >t only
nclude that which that which was immediately due and payable, but also that which might have to
»e paid in future. This meant that when an order was made in terms of section 7(8)(a) of the

Jivorce Act, a member of a pension fund became liable to pay interest ex lege from the date of the

yrder on that part of the pension that was due to the non-member.

vVielunsky J held that in the absence of any contrary agreement, there was generally no obligation
0 pay interest until a debt becomes due, so that a party could not be held liable for interest a
‘empore morae unless he was in mora; in case of a judgment debtor this was from the date of

»ayment fixed by judgment of the court, from which date the judgment creditor was, at Common
_aw, entitled to interest as of right.

The court held further that there was no indication that the Legislature, in enacting the Prescribed
Rate Interests Act, intended to alter the applicable Common Law principles and it followed that
the word “payable” in section 2(1) thereof meant “due and payable” and not also “payable at a
fufure time”: The court held accordingly that the Plaintiff was not liable to pay interest to the

Defendant on the portion of his pension to which the Defendant was entitled in terms of the deed
of settlement.

One would submit that the approach of Melunsky J in the above decision is with respect, incorrect
because the court failed to give consideration to the inflation rate from the date of the order to the
date of the accrual. Had the court considered this issue, it would have arrived at a different
finding and the financial position of the non-member spouse would have been enhanced. It
follows that although the new provisions should be applauded as a long-awaited piece of

legislation, there is still a lot to be done in terms of adjusting the above provisions in order to suit

the needs of the non-member spouses at the time of divorce.
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4  MARRIAGES SOLEMNIZED IN FOREIGN COUNTRIES

nother burning issue which haunts married couples in South Africa relates to marriages
>lemnized in foreign countries. This issue also has a strong bearing on the property rights of
bouses in cases where, after contracting the marriage in a foreign country, both spouses
nmigrated to South Africa and settled in the country. In this respect one needs to inquire as to
/hat should happen to their marriage which is out of community of property, not because they
ntered into an antenuptial contract to that effect, but because the proprietary consequences are

ovemned by a foreign legal system according to which marriages are out of community. Arethey

ntitled to enjoy those same benefits under section 7(3) of the Act?

"his issue came before the court in the decision of Milbourne®?. The facts were briefly as follows:

Joth parties were married in England in 1943 and domiciled in that country. Although they did

10t enter into any form of an antenuptial contract, their marriage - being governed by the laws of
ngland - was out of community of property and of profit and loss, and entailed no form of
iccrual sharing. In a divorce action instituted by the wife, she claimed that he should transfer 50%
f his assets to her in terms of section 7 (3) of the Divorce Act. The court was called upon to
letermine whether a contract between the intending spouses in some form creating a separation of
>states is essential to a Plaintiff seeking to rely on the provisions of section 7(3). The Defendant
‘husband) contended that a contract with the content stipulated by section 7(3) was essential,

though not necessarily a notarially executed contract. The court held such a contract was indeed a

requirement and declined to grant relief sought by the Plaintiff.

In the light of the above decision, it is clear that the Legislature could not have intended to
discriminate against women who are now domiciled or resident in South Africa, but married out
of community of property according to the laws of a foreign jurisdiction. Nor could it have
intended to discriminate against Blacks South Africans. One could safely assume that the wordiz

of the Act amounts to a mere legislative oversight in regard to the affected parties. Equity

63 Milbourne v Milbourne 1987 (3) SA 62 (W); See also Lupton: Divorce and Property Rights;
Businessman’s Law (1988) 17 p 119
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emands that this provision be amended as speedily as possible.

ubseq 1ttotl abo' « :si , m rous cases came before the courts in which the same

ssues were raised in their court papers. In case of Bell®®, the Respondent had instituted divorce
iroceedings against her husband and claimed the transfer to her of certain immovable property
nd a portion of her husband’s net estate in terms of subsections 23 and 24 of the Matrimonial
Causes Act of 1973. At the time of the marriage, the parties were domiciled in England. The
wsband excepted to the claim on the ground that the court could not adjudicate on the proprietary
lisputes between the parties on the bases of the law of England, more particularly the Matrimonial

—auses Act, and the averments did not disclose a cause of action.

The court held that it had been clear for more than seventy years that, in the absence of an
intenuptial contract, the proprietary consequences of a foreign marriage have to be determined in
accordance with the law of the matrimonial domicile, which is to say the domicile of the husband
at the time of the marriage. It was held further that the court was bound to decide the matter by

reference to the laws of England as embodied in her Common Law and her statutes, and included
in those statutes is the Matrimonial Causes Act.

However, in Sperling®, the Plaintiff instituted an action for the restitution of conjugal rights. It
appeared that the parties had been married in East Germany and the marriage was out of
community of property. During 1965 the law governing the parties’ proprietary regime was
changed with retrospective effect. The law was to the effect that on marriage, the property of the
parties remained their separate property but things, rights and savings acquired by one or both
spouses during marriage, through work or income from work, belonged to both spouses in

common. Prior to 1965, the parties had acquired a new domicile in South Africa.

The court a quo held the view that the law which governed the parties’ proprietary regime was the

law in force in ™ st Germany. On Appeal it was held that there was no consideration of public

policy which impelled the court in case like * * toignorech esinthelex cau. ,enacted with

6 Bell v Bell 1991 (4) SA 195 (WLD)

85 Sperling v Sperling 1975 (3) SA 707 AD
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ive effect, after the parties had acquired a new domicile in South Africa and that in fact the

: of justice and convenience favoured an adherence to the general principle that a lex

included the transitional law thereof. It was accordingly that the court @ quo had correctly

>hed the proprietary rights of the parties on the basis that the 1965 law applied. The

n of Kriek J in Lagesse®®’s case has thrown more light on the meaning of the “words” an

stial contract by which community of property, community of loss and accrual sha = ;in
m are excluded. In section 7(3) of Divorce Act as well as on the question of whether
.informal antenuptial contracts fall within the meaning, the parties were married when the
lant was domiciled in Mauritius and the proprietary consequences of their marriage fell to
:rmined according to the law of the country. The party’s marriage certificate bore a
:al note to the effect that they wished their marriage to be governed by the provisions of the
of Married Women Ordinance 1949 of Mauritius®’. The Plaintiff in divorce action
ded that reference to “antenuptial contract” in the provisions of section 7(3) and (5) of the
:e Act read section 36(b) of the Matrimonial Property Act contemplated in addition to a
lly executed contract an informal agreement entered into between the parties before their

ge regulating the proprietary consequences of their marriage whether concluded in the
lic or not.

efendant contended that an antenuptial contract contemplated by the section was a notarially
‘ed contract and, in any event, if the court found otherwise; the contract entered into between
3 did not comply with the further provisions of the section in that it did not exclude
wnity of property, profit and loss and any form of accrual. Kriek J in his judgment pointed
at in South Africa, the formalities to be observed in the execution of an antenuptial contract
vhether the rights of third parties are affected or no. If the latter’s rights are affected, the
aptial contract will indeed only have effect if it is duly entered into and registered in

dance with section 86 and 87 of Deeds Registrar Act®®. He further held that there was

6% Lagesse v Lagesse 1992 (1) SA 173 D

57 Section 2(2) which provides that notwithstanding anything to the country in any enactment a

ed woman to whom the provisions of this ordinance shall apply retain her full capacity to deal with her
:rty both movable and immovable and to act in all matters whatsoever as if she were not married

68 Act 47 of 1937 as amended. See also ExParte Minister of Native Affairs in re-Molefe v Molefe
AD315-318
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ing in the language of section 7(3) which indicated that the narrower meaning of the
wptial contract had been intended.

court held further that the term antenuptial contract had not acquire such a specializing
1ing that when it appeared in a statute book one could safely assume that it referred to a
tered notarially executed contract only. The use of the term in the narrower sense in other
isions of the Act, in particular section 6(1), did not necessarily mean that it should be
icted to that meaning in all other instances in which it occurred in the Act. The intention of
varties had been to incorporate by reference the terms of the Status of Women Ordinance 50 of

) of Mauritius, which terms expressly excluded those matrimonial property regimes.

court held accordingly that the Plaintiff had a claim against the Defendant in terms of section
of the Divorce Act 70 0f 1979. One would submit that the principle laid down by the court in
instant case is correct because the court was mindful of the consequences that might flow
1the narrower interpretation of the concept “antenuptial contract”. ..erefore a wider meaning
>hed to this concept is indicative of a bold step taken by the court in its attempt to address the

al problems that came into being as a result of the promulgation of the Matrimonial property

slation.

ymann J in the decision of Mathabathe®® held the view that section 7(3) applies to Blacks who
married out of community of property not by virtue of having entered into an antenuptial
tract, but by reason of the provisions of section 22(6) of the Black Administration Act 38 of
7. The court adopted a broad view of the phrase antenuptial contract and interpreted it to
lude a tacit or implied agreement. The court in this case followed the principle laid down in

decision of Lagesse™ in which Kriek J also adopted a broad interpretation of the concept

tenuptial contract”.

hough the approach of the courts in the above two decisions is a step in the right direction, it

2s not follow that it would go a long way to add: s the plight of the married couples in South

? Mathabathe v Mathabathe 1987 (3) SA 45 (W)

7 Supra
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\frica. Consequently, legislative intervention is necessary in order to put the interest of married
.ouples in proper perspective.

{aving regard to the above decisions, it is abundantly clear that intervention alone would not
uffice to purge some of the cracks which emanate from legislative omissions. This is so because
he court’s function is to interpret the law and not to make it. Mention must be made that the
ibove problem had been received with mixed feelings from various authors. Professor Boberg
wrgued that a court could not, in terms of section 7(3), refuse to redistribute the property of the

ipouses whose marriage is out of community of property because it is governed by a foreign legal
system and not because of an antenuptial contract’".

_upton on the other hand made a submission to the effect that a clear legislative oversight exists
which calls for immediate rectification’. Finally, there are three ways of resolving this particular
issue; firstly, the courts should do away with the strict definition of what falls under the concept
matrimonial property, thus allowing distribution in accordance with foreign system. A further

suggestion is that the lacuna be filled by legislation. A wider meaning should be attached to the

soncept “antenuptial contract” than the one adopted in the Milbourne’® decision.

n Boberg PQR: Sharing Matrimonial Assets; Busines n’ Law (1987) 17 p 82

7 Lupton M: Divorce and property Rights; Businessman’s Law (1988) 17 p. 119

’ Supra
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CHAl ..R 3
RIGHTS OF WOMEN UNDER THE CURRENT SOCIO-ECONOMIC,
"ATIONAL AND CONSTITUTIONAL DEVELOPMENTS

is no doubt that the South African family law has been undergoing a process of change as a
of commercialization, industrialization and urbanization. Social change denotes more than
motion or constant change in the population of every society. It implies fundamental
tion in the social structure or culture of peolple. This, however, goes beyond simplecl  ges
hnology, and encompasses the manner of which groups of people interact in the social
n. It involves the transformation of the various social institutions, roles and status
tions, accepted ideologies, value patterns, pattern variable and value, profiles, and also

les perceptible shifts in the continuous interaction patterns of person-to person relationships.

advent of western civilization coupled with commercialization, industrialization and
iization, has resulted in the transformation from a subsistence to amoney economy. This has
rrofound social implications for the African family structure, which was alwayé largely
ad on the subsistence economy. Similarly, education and exposure to new ideas often result
> questioning of familial and tribal loyalties. Significant migration from rural to urban areas

is about its own social problems. This often leads to the alteration of behavioural patterns as

ult of new opportunities that have become available.

v has to remain relevant to the lives of the people it purports to govern, it has to reflect these
ties. Failure on the part of the law to do this will render it of no consequences to the people
consequently irrelevant to their lives. Law has to be used as an instrument of social change,
1ing about certain desired objectives. It was because of the law of the country that women
> oppressed and discriminated: inst. Every person has an innate desire to enjoy certain basis

ts. The horrendous suffering of men, women and children during the Second World War

1sed the conscience of mankind.

s prompted the people of the United States, of which South Africa is one of them, to reaffirm
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i faith of fundamental human rights, in the d _ ity and worth of * iman persons in the equal
ghts of men and women’*. South Africa ratified the United Nations Charter and thus committed
1d pledges itself to promote “universal respect for, and observance of human rights and
mndamental freedom for all without the destination as to race, sex, language or religion”. But,
onically for well over four decades it dogmatically enforced apartheid hegemony by means of an
laborate panoply of legal and economic superstructures supported by a violently repressive state
scurity machinery to systematically subdue the aspirations of the majority of South Africans. As

result the international community isolated South Africa from the international arena.

outh Africa has since undergone a political transformation. It has a Constitution’® which is
uprema lex’’. The Constitution is not solely entrusted to the Constitutional components of the
adiciary to cultivate a human rights culture. It enjoys the Human Rights Commission to evaluate
ny proposed legislation against the fundamental rights provisions. The underlying assumption is

hat as far as it is possible the law must reflect human rights values.

This was illustrated in the case of Prior’®. The facts of the case are as follows: The applicant, an
\dult woman, is married to the first respondent on 21% April 1994 in the Republic of Transkei.
Cheir marriage was solemnized in terms of Transkei Marriage Act’”’. Prior to their marriage, they
:ntered into an antenuptial contract which, inter alia, provided that the marriage is a marriage out
>f community of property and profit and loss. The applicant’s application is for an order declaring
hat section 37, section 39(2)(ii) of the Transkei Marriage Act as well as the common-law rule
‘hat, upon marriage without an antenuptial contract which provides to the contrary, the husband

acquires the marital power over the wife are inconsistent with the Constitution of the Republic of

™ The Charter signed on 2th June 1945 at San Franscisco

7 Dugard J: International Law-A South African Perspective (1994) p 200-201

76 South African Constitution Act 108 of 1996

77 Section 2

78 Prior v Battle and others 1999 (2) SA 850 TKD

Act21 0f 1978
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outh Africa®®. She further argued that these provisions violate a number of her fundamental
ghts entrenched in the Constitution.

was held by Miller J that the disputed rules which conferred the marital power upon the husband
1a civil marriage without the option of the parties did not only violate her fundamental rights®!
ut were outmoded and anachronistic. The Common Law rule in terms of which the husband
btained the marital power over the person and property of his wife was abolished by the
egislature®. The whole Matrimonial Property Act was made applicable in Transkei by the
ustice Laws Rationalisation Act® and the provisions of sections 11, 12 and 14 of the Matrimonial
roperty Act were clearly in conflict with provisions of sections 37(a) and 39(2)(il)**.
'he Commission on Gender Equality is entrusted with the task to promote gender equality as well
s to advise and to make recommendations to the parliament regarding laws or proposed
>gislation which affects gender and the status of women®. The Commission is required to have

n intimate knowledge of the various instruments pertaining to women.

“he unequal position of women and men in a democratic state is in contradiction with the
yhilosophy and values underpinning human rights. Although a constitutional step has been taken
0 obtain the elimination of legal obstacles to the achievement of equal opportunities for women
ind men, inequalities continue to exist in that our reality continues to be anchored to structural

md attitudinal factors, for an example the prevalence of sexist language.

During the change from oligarchy to constitutionalism, South African in 1993 acceded to the
Convention on Consent Marriage, Minimum Age and Registration of Marriages and signed the

Convention of the Political Rights of Women, the Convention on the Nationality of Married

80 Act200 0f 1993

3 $58, 10, 11(1), 22, 26 and 28 of the Constitution

82 Sec 11 of the Matrimonial Property Act 88 of 1984

8 Act 18 0f 1996

84 Transkei Marriage Act

85 Section 9 of the Constitution
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/omen and the _nvention on the Elimination of All forms of Discrimination Against Women
CEDAW).

ecent decades have witnessed advances in women’s political participation. In many parts of the
rorld, women’s organizations, networks and movements have grown in number and strength and
ave begun to influence local, national and international politics. At the same time few individual
/omen attained high political office. Despite these gains gender discrimination remains a

>rmidable barrier to women’s participation in formal decision-making processes and their control
f material and political resources.

he exclusion of women from political participation is rooted in history as well as economic and
>gal realities. Compared to men, women have a shorter history of participation in electoral

olitics, and, as a result, substantially less experience in all aspects of the political process.

Vomen’s participation in public life is also constrained by the gender-based violence that has
sached epidemic proportions in many parts of the world. In some cases, this violence reflects a

acklash against women who manage to gain political sway in their communities and who
ncourage other women to do so.

Vomen all over the world perform multiple duties in productive labour, paid and unpaid, that is
10t reflected in official measures of economic activity. Their access to equal pay for comparable
vork, family benefits, financial credit and the right to own and inherit are either non-existent or

wre sharply limited by law and the traditional or religious practices that continue to undergird

sconomic life, For an example:-

traditional measures of economic output dramatically undervalue women’s contributions;
land title acts and traditional practice often exclude women, particularly married women,

from taking title land, even in progressive redistribution schemes;

legal and cultural obstacles to owning and managing property are a major cause of
women’s poverty.

Virtually every system whether state socialist, authoritarian or democratic, has neglected the
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tuation of women in examining the class or racial inequalities of national economic life. The
aditional sexual division of labour, which treats domestic caretaking and home maintenance as
xpected, voluntary contribution by women prevails at every income level and perpetuates
1iequity. Governments need to create legislative measures to enable and spur women’s economic
articipation, including the right to equity in properfy ownership and administration, inheritance,

ccess to credit, and all other matters of property, labour and finance.

he international Convention on the ™ imination of All forms of Discrimination against Women
CEDAW) promotes gender equality as the engine of law and policy reform. Indeed, many
overnments and international bodies have begun the process of revising discriminatory laws and
nacting new measures that affirm women’s right to personal liberty and protect them from bias.
‘hese are positive developments, but formidable challenges remain. Women’s low status
verywhere has been encoded in law and women continue to face injustice solely on the basis of

heir gender. Where legal reform has been won, reality generally lags far behind.

iven where gender equality has been constitutionally mandated, legal remedies for discrimination
re typically non-existent or exasperatingly slow to work. The resulting injustices have not only

mdermined women’s personal liberty and security, they have also limited their economic capacity,

mpoverishing millions of women and their dependants.

_egal traditions and legal systems may discriminate against women in many ways, first, gender
sias may be institutionalized through laws, that explicitly discriminate against women. For
sxample the Constitution of Kenya states that the prohibition of discrimination against women
does not apply to matters governed by personal or customary law or matters regarding property.
Another example is that of Zambia where employment statutes legalize discrimination against
women in terms of wages, promotions, and benefits, including training opportunities. Land

ownership laws such as those in Zimababwe limit women’s rights to own land.

Finally, economic and political factors also limit women’s capacity to realize the rights guaranteed
to them by law. The gender perspective needs to be positioned in the courtroom as well as in the
Constitution. Ensuring legal personhood means not only revising laws that are discriminatory and

enforcing laws that bar discrimination, but also launching programmes in gender education for
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wart persorn  or officials. After all, institutions that enactanc iforce laws are not neutral, tl -

>en constructed by societies dominated by men and they reflect their interest and bias. The
sople who enact, interpret and enforce legal codes are not immune to the force of culture and
adition. Their actions and decisions tend to reflect the attitudes of their culture, including

ssumptions about the role f women and the nature of male-female relations.

is my submission that a powerful tool in the struggle for social, economic and political justice is
1e law. A single standard of gender equity must prevail beyond considerations of family, culture
r nation. It is the duty of the Government to promote women’s rights to personal liberty and

eedom from discrimination by making laws that will criminalize any action which is

iscriminatory towards women.
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CHAPTER FOUR

ON

nial Property Act has to some extent alleviated some of the problems that pertained
'y rights of the spouses who were married out of community of property, and out of
fprofit and loss in South Africa. However other issues are still outstanding and they

dressed by the legislature by way of amending the Act in order to put it in line with
t! spouses.

scause the Act has not covered a wide range of issues which are pertinent to the
its of the spouses at the time of divorce. Although the whole idea was to combine the
'f both matrimonial property systems whilst excluding their disadvantages, some of

1s of the Act have failed to put the spouses in better financial position at the time of

es which are discernible in section 7(3)to 7(6) of the Act are a clear indication of the
s in the application of the provisions of the Act. At the root of these shortcomings is
attached to the phrase “direct and indirect contribution to the maintenance or increase
party’s estate.” This phrase does not clearly deal with the equality rendered by an
| woman by taking care of family and household. It does not even make reference to
n Law duties which are performed by the wife during the day to day running of the
nousehold. These Common law duties could only be inferred from the phrase itself.

€ phrase “or in any other manner” as contemplated in section 7(4) does not specifically

categories of the Common Law duties which could properly be classified as a

n. However, the court in the Beaumont®®’s decision took a bold step by extending the

wo "“‘contributi " to include the services

1is is a step in the right directi

deredbyanu nployed woman. In
The valuation of services rendered by an unemployed

1ains a crucial issue and it follows therefore that such valuation becomes useless unless

Supra
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€ services have been recognized.

| same applies to the services rendered by an unemployed woman who doesn’t engages the

srvices of a domestic worker with the view to saving the expenses which would otherwise have
sen incurred. For as long as such services have not been recognized, it might not be easy to
eigh the means by which the expenses could be saved by not engaging the services of a domestic
rorker. To this end the phrase “the rendering of services or the saving of expenses which would

therwise have been incurred” does not take us anywhere because it does not address the issues at
-ake.

he meaningful role played by the courts in addressing these issues should not be underestimated.
n this regard the approach of the court a quo in the Kritzinger®’ case should be applauded
ecause it shows commitment in addressing the plight of the spouses at the time of divorce. On
1e other side of the spectrum is the principle laid down by the Appeal Court which clearly shows
he attitude of non-committal. Therefore this approach is with respect incorrect because the
\ppeal Court failed to adopt a broad view addressing these issues. In essence it failed to take

ognizance of the fact that a positive act, without any financial strings attached, could very well

esult in direct contribution to the main 1ance or increase of the other party’s estate.

n the same breath, the decision of Beaumont should also be applauded because it has addressed
he above issues at length. Consequently the principles which were evolved in these two decisions
sould be regarded as milestone because they have to some extent attempted to balance the interests

)f the spouses by extending the meaning of the word “contribution”. However such efforts are

still not sufficient and there is a need for legislative intervention.

The cut-off date which separates marriages contracted before and after 1% November 1984 should
be done away with because it causes a lot of despair among the spouses who were married out of
community and out of profit and loss. It does not serve any purpose except to offer some benefits

to a category, which is unfair. ...erefore this is a clear-cut case that could be referred to the
Constitutional Court for an appropriate ruling.

8 Supra
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arriages solemnized in foreign countries should be afforded recognition by amending the law to
:commodate the proprietary consequences of such marri: :s. Although the courts have also
ayed a meaningful role in this issue, it follows that legislative omission such as this one cannot
> purged by the courts as the stroke of a pen. It is the legislation itself that could fill the gap in
iese situations. One would submit that the history of the Mati  onial Property Legislation
ould be followed with a view to identifying all loopholes that might be present in the Act.

.onsideration should be given the wholesale amendment of the provision of the Act to put it line
rith the needs of the spouses at the time of divorce. It follows therefore these that amendments

hould not be effected piecemeal as they would stall the whole process of removing the social evil
fthe Act.

"he limitation of marriages solemnized before and after 1¥ November1984 constitutes yet another
rroblem that affects the property rights of the spouse at the time of divorce. This problem needs
o be carefully assessed to determine the extent to which it affects the property rights of the
pouses at the end of the marriage. The gist of the problem is the cut-off date, which separates
narriages solemnized before and after 1% November 1984, which also attracted considerable

icademic attention. Section 2 of the Act pfovides as follows:

Every marriage out of community of property in terms of an antenuptial contract by which
community of property and community of profit and loss are excluded, which is entered
into in so far after the commencement of this Act, is subject to the accrual system except
in so far as that system is expressly exclude by the antenuptial contract®®.

By way of analogy, the regime of separation of property in regard to marriages entered into after

the Act, shall only come into being where the parties enter into an antenuptial contract which
expressly excludes the accrual system.

88 The Matrimonial property Act 88 of 1984
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ywever if the parties marry subject to an antenuptial contract, the marriage is subject to an accrual
stem. Therefore the spouses remain free to contract out of community regimés and to place their
wriage in separation of property by expressly excluding any sharing of accruals®. The Act does
t apply retrospectively to marriages concluded before the 1¥ November 1984. Apart from the

striction in the reach of section 7(3) of the Act in that it operates in respects of old marriages only,

ree other restrictions exist.

rst, the subsection only applies to marriages entered into terms of an antenuptial contract by which
e community of property, community of profit and loss and the accrual sharing in any form is
ccluded. Secondly, the discretion of the court is only to be used where the parties are not in
reement regarding the division of their property. Thirdly, the section is not to apply unless the

ity in whose favour it would operate has contributed directly or indirectly to the maintenance or

crease of the estate of the other party.

illion correctly argued that;

The introduction of section 7(3) of the Act allows a wider discretion to the courts for the
first time. Nonetheless the reach of this power only extends to those marriages entered into
before the 1¥ November 1984. The subsection is therefore bound by time and in time it will

become defunct. Why should this be so difficult to fathom?

dne fails to understand why this provision should cater for old marriages only because in my view,
vhen the Act was promulgated, it was aimed at removing the social evil that affects the property .
ights of all the spouses who were married out of community of property, and out of community of

rofit and loss. It was not aimed at offering a benefit to a specific category of spouses to the

sxclusion of the other spouses.

Cc  ‘deration must be given to the 7 t * t as years » by, we would obviously have a h ~

89

Dillion NDC: The financial consequences o0f divorce; Section7(3) of the Divorce Act: A Comparative Study (1986)

19 p 272; The legislature felt it necessary to introduce special provisions in regard to marriages in strict separation of
property concluded before the coming into effect of the Act.
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It is not justifiable to treat marriages entered into before the Act according to the system of

complete separation of goods differently from those entered into after it according to exactly
the same systemgl.

1e above arguments clearly indicate that much work still needs to be done by the Legislature in so
r as the filling of this gap is concerned. Therefore this is a clear-cut case that could properly be

ferred to the Constitutional Court for an appropriate ruling with a view to addressing these issues.

nally it would be premature for one to predict that the interest of the spouses will soon be taken
e of because a lot of work still needs to be done by Parliament in this area of the law. A further
.commendation is that the office of the Family Advocates should be expanded to assist in
westigating these issues. Women should take up the lead by embarking upon the awareness

ampaigns to educate fellow South Africans about this problem.

1 terms of customary law, control of property is also the key to social empowerment, and, had
1arried women acquired clear r* * ts and powers over property, their overall position would have
een improved. Unfortunately, property relations happened to be one of the least explored areas of
ustomary law. While it is quite likely that many women, independently work for and hold

roperty. The vagueness of customary law allows men to invoke patriarchal tradition to their own

dvantage.

“he reason why customary law was so vague on question of property was because before
;olonization, people had a relative abundance of food and land, and the economy was geared mainly
o subsistence. An individual responsibility to support dependents was given a greater emphasisgz.
n a polygamous household there is a need to keep estates strictly separate. On marriage, each wife
:stablished a house that, according to the date of marriage, was ranked in relation to the other
aouses®. Within the family, rights to an item of property were determined by the position of the

person acquiring and having regular control over it, and the use to which the item would be put.

! Review of the law of Divorce: Amendment of Section 7(3) of the Divorce Act 1979, South African
law Commission Working Paper 26

2 Bennett, African Journal of International and comparative Law (1997) 9 p 91-92

%3 Sections 68 and 69 of the Codes establish the hierarchy of houses in KwaZulu Natal
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€ courts drew distinction between house and family estate. Anything obtained by or through a
:mber of a house accrued automatically to the house concerned. For example, lobola given to a
ughter’s marriage or the damages paid for her seduction. Apart from property accruing
tomatically to a house, a family head could make specific allotments, for an example, in rural
2as, would be the agricultural fields. Thus every wife would be entitled to one or more plots of

ad on which to grow food for her and her children.

ny unallotted property, together with the family head earnings, accrued to the family estate. All
e assets in a house estate fell under the husband’s overall control, to be administered for the
ymmon good. The customary principle that acquisition accrue to a house has serious implications
r modern working women, because it gives family heads an almost unlimited control over their

ives’ income. Rights that women traditionally enjoyed to livestock of ritual significance are

relevant in modern economic contexts.

lothing has been done in South Africa to adjust customary law to changes in the economic
slationships of family members. The courts were reluctant to interfere with the privileges of
atriarchy, which they saw as the basis of a valuable asset in Native Law, namely, communal
upport. All the provisions regulating control of property in polygamous households have no
earing on the requirements of modern marriages, which are nearly all monogamous. It must be
oted that, since 2™ December 1988, all civil and Christian marriages between Blacks or Africans

re automatically in community of property and profit and loss’™*.

For those who are already married out of community, a court granting a divorce has a measure of
liscretion to distribute property equitably. The court’s power arose from the amendment of section

7 of the Divorce Act™, a power that expressly extended to African civil marriages by section 2 of

Act 3 of 1988. The reform legislation did not, however, repeal section 22(7) of Black

Administration Act, which preserves the material rights of the so-called “discarded” wife, that is, the

94

Section 1(e) of the Marriage and Matrimonial Property Law Amendment Act 3 of 1998 when repealed sectior
of the Black Ad ion Act 38 of 1927

% By section 36 of the Matrimonial Property Act 88 of 1984
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yman whose customary marriage had been nullified by her husband’s subsequent civil marriage to
other woman. Section 7(5)(a) of the Divorce Act was amended by section 2(b) of the Marriage
d Matr  nial Property Law Amendment Act to include as one of the factors the courts are

juired to take into account to determining the extent of assets to be transferred to the wife of the
vil marriage®®.

1€ recognition of customary marriage is a step to the right direction’’. A customary marriage
ttered into after the commencement of this Act in which a spouse is not a partner in any other
dsting customary marriage brings about community of property and of profit and loss between the
oouses’®. Though this Act recognizes polygamous marriage, this section is clear and indicated that
1ly customary marriage entered into between one man and one woman brings about community of
-operty and of profit and loss, unless these consequences are specifically excluded by the spouses

| an antenuptial contract which regulates the matrimonial property system of their marriage.

"the husband wishes to enter into a polygamous marriage he must make an application to the court
» suspend the matrimonial property system which is applicable to the existing marriage, to effect a
ivision of the matrimonial property of the spouses in such a marriage and to approve a written
ontract which would regulate the future matrimonial property dispensation of all the spouses in all
ustomary marriages in which the applicant is or would be a partner. All persons having an interest

1 the matter, and in particular all the existing spouses of the applicant and the prospective spouse,
aust be joined in the proceedings”.

n terms of the Act only the court of law is entitled to dissolve the customary marriage. The court
granting a decree for the dissolution of a customary marriage has the powers contemplated in

sections, 7, 8, 9 and 10 of the Divorce Act and section 24(1) of the Matrimonial Property Act.

% Sinclair J: The Law of Marriage p 243

7 The Rect  “ion of Cust~—-ry Marri s Act of 1998

% Section 7(2)

%9 Section 7(5)
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erms of section 6 of the Recognition of Customary Marriages Act, the wife in a customary
Tiage has a status equal to that of herhust 7 allrespects. I have a problem with ” *  section
ause in terms of section 7(5), the same Act gives the husband a higher status than that of the
man by creating a polygamous marriage. It is my submission that polygamy infringes the
istitutional prohibition on discrimination against women because it gives the husband more rights

n the wife or wives and the conjugal relationship structured on one husband and several wives

vitably result in prejudice to women.

s my final submission therefore that for customary marriage to have some status as that of a civil
irriage let these marriages be equal in all respect. In reality no woman will, in this constitutional
| give consent to her husband to take another woman or openly share her husband with another
yman. The Government is busy canvassing the prevention of abuse against women and on the

1er hand encourages women abuse in the form of polygamous marriage. Besides majority of

men are against polygamous marriages.
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