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ABSTRACT

There ionshipl v 1 _af rand »cial :curity is attrac J an increasing nount of
attention in academic circles. Increasingly migrant workers, documented as il as
undocumented become victims of a broad range of social security exclusions. Social security
systems are firmly rooted in national state considerations, and States fervently defend their
decision-making monopoly in the social sector. Such a national order of social security is in
discord with the globalization of labour markets and intensifying mobility of individuals in search
of better lives and employment opportunities elsewhere. The principle of territoriality, which
encompasses that the scope of application of social security legislation is confined to the
boundaries of that country by which it has been enacted, optly excludes foreigners from the
coverage or entitlements or benefits or may afford them less favourabie treatment, or even
absolutely deny any social security coverage to them. Hence, there was a need to indulge in the
discussion of this nature to find out to what extent the social security laws in South Africa and

international law protect migrant workers.

This study therefore attempts to discuss the various problems that migrant workers experience
in South Africa as far as social security is concerned. It generally analyses, critically so, the role
of social security in protecting migrant workers in South Africa. The central finding is that
narrowing the gap in social security protection between migrants and citizens would yield a
broad set of benefits. The study therefore calls for an equal access to coverage and entitlement
to benefits as national workers. Although the focus is on migrant workers, many of the concerns
and issues raised, analysis and discussions cut across different categories of non-citizens. The
research comprises five chapters which are interrelated. Chapter one introduces the dynamics
and the magnitude of the problem, while two and three generally discuss policy and
constitutional imperatives of social security in relation to migrants. Chapter four goes beyond the
boundaries by venturing into the international perspectives, while the last chapter conciudes and

recommends accordingly.



CHAPTER 1: INTRODUCTION
Migrant Workers in the SADC Region are being doubly punished when it comes to recouping Social Security, writes

Stuart F(othgiesser.1

1.1 BACKGROUND OF THE STUDY

Migration which involves movement of people from one country to another is an
essential, inevitable and potentially beneficial component of the economic and social life
of every country in the African region. The UN has estimated that over 16 million people
in Africa are living in a country other than that of their birth.? By the same token, the ILO
has estimated that the number of labour migrants in the continent constituted one fifth of
the global total and that by 2025 one in ten Africans will live and work outside their
countries of origin®. Given that the number of migrants is increasing and that this trend
is likely to persist in the nearby future, the social security coverage of these migrants

has necessarily become important.

South Africa, just like many developing countries, is facing an increased movement of
people including migrant workers. This state of affairs has been driven mainly by the
political and economic transformation of post-apartheid South Africa and the economic
and political depression experienced by surrounding countries chiefly, Zimbabwe. In like
manner, the end of apartheid and consequent lifting of trade sanctions has fuelled a

huge increase of inflow of migrants seeking work in other countries.*

Be that as it may, it would seem that these workers face a serious challenge when it
comes to their social security coverage, as it has become apparent that they are
excluded. As Olivier aptly puts it, social security systems are firmly rooted in national

state considerations, and States fervently defend their decision-making monopoly in the

, S r 108at21.
d . “Informal 1 Security Syster  in Sout Africa and Appr  hes tc
cy Measures”, Journa. ., ..cial _ _velopment in Africa (1999), '

* Olivier MP. 2001, The Extension of Social Security Protection in South Africa, Siber Ink, Cape Town 62.
1



social sector’. Such a national order of >cial security is in discord with the globalization
of labor markets and intensifying mobility of individuals®. Olivier further notes that the
principle of territoriality, which encompasses that the scope of application of social
security legislation is confined to the boundaries of that country by which it has been
enacted, excludes foreigners from the covérage, entittements, benefits or may afford
them less favorable treatment, or even deny any social security coverage to them’.
I sed on the above ridence, access by migrant worke to social security is

problematic as will further be demonstrated below.

1.2 STATEMENT OF THE PROBLEM AND SUBSTANTIATION
1.2.1 General Exclusion of Migrant Workers

Migrant workers are often confronted with difficulties regarding their social security
cov age and entitlement to benefits, a problem which national workers do not face.
These difficulties are due to a number of factors, such as the principle of territoriality,
which limits the scope of application of social security legislation to the territory of a
country, with the consequence that its nationals working abroad are not covered vy
such legislation and therefore not entitled to benefits. Migrant workers’ rights can also
be affected by the principle of nationality, the application of which may result in the
exclusion of foreigners from coverage or entitlement to benefits in the country of
employment. While such exclusionary rules can be found in some countries, few go so
far as to deny any social security coverage to foreigners. Olivier® further opines by
sayit 1l such exclusion cana »be tributable toti lack of bilateral or multilateral
social security agreements through which social security rights, acquired in the country
of employment, are maintained and which provide for the export of benefits from the

country of employn ttott country of origin.

* Olivier MP. 2001,ibid
% ibid 62.

7 Olivier op cit 62.

¥ ibid.



1.2.2 Legal Exclusion

With the foregoing in mind, there is also a legal exclusion of this category of workers
within the social security mainstream. In the case of South Africa, despite its inclusions,
its unemployment insurance system still marginalizes persons who enter South Africa
for the purpose of carrying out a contract of service, apprenticeship or learnership within
the republic, if upon the termination thereof the employer is required by law or by
contract of service, apprenticeship or learnership to repétriate that particular person, or
he/ she is so required to leave this country®. It is, therefore, important from the onset to
acknowledge that both the national laws and international instruments usually draw a
distinction between permanent residents, temporary residents, migrant workers,
refugees, asylum seekers and illegal non-citizens. More significantly the interplay
between immigration, termination of service and social security laws is crucial to the
understanding of the status of non-citizen workers, hence the overall conclusion to be
drawn is that the stronger the immigration status, the better the access to social
security.”'°The exclusion of this category of workers can t challenged both under

international law and constitutional law as will be apparent hereunder.
1.2.3. Constitutional Implications

Apparent in the South African constitutional dispensation is the entrenchment of the
principles of equality and non-discrimination provisions which aim at curbing the
previous historical inequalities’’. Even though citizenship for purposes of contributions
and benefits is generally not a requirement, non-citizen fixed-term contract workers are

excluded from the Unemployment Insurance Act'?. Olivier adds by saying that the UIA

®S.16(1) (a) (i) of the Unemployment Insurance Act 63 of 2001.

% Olivier MP and Guthrine R “Extending employment injury and disease protection to the non-formal sector and
non-citizen workers; The Quest for innovative approaches” Paper presented at the 7™ International Conference on
Work Injuries Prevention, Rehabilitation and Compensation, Hong Kong 27-29 June 2006 accessed on www.ilo.org.
"' The Preamble and section 9 of the 1996 Constitution.

2'8. 3[1] [d] UIA and also 4[1][d] Unemployment Insurance Contributions Act 2002.
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itself seems to be inconsistent as far as different categories of fixed-term contract are

concerned’?,

The above submission is founded because fixed-term contract workers who lose their
employment as a result of termination of their contract remain entitled to receiving UIF
benefits while non-citizen fixed-term contract workers are specifically excluded from
coverage in the UIA™. This inconsistency in the treatment of thes non-citizens workers
can be challenged as discriminatory on the basis of nationality.’® This state of affairs
« 1a )t challenged from the internatiot law | spective, wt ein it can be argued
to be in contravention of the ILO Conventions and others treaties. The ILO Conventions
require member states to treat non-citizens on the same basis as citizens in social

security matters, including unemployment insurance.'

South Africa has ratified the Unemployment Convention 2 of 1919"". This convention
requires South Africa to make arrangements with other member countries to ensure that
non-citizens frc... such countries who are employed in South Africa are eligible for the
same rate of benefit as that available to the local workers.'® Since this arri e ent is
lacking in South Africa, that can be regarded as a violation of an international obligation
by South Africa.’® We therefore submit that migrant workers, do not enjoy the same
legal rights as citizens and permanent residents, hence this is a « :ar manifestation of a
gap in our law as far as social security coverage for migrant workers is concerned. To
do away with such a deficiency, South Africa will have to include non-citizens fii. 1 m

contract workers to benefit from its unemployment insurance system.

" Olivier op cit.

'$.3 supra.

* See Olivier MP et al “Constitutional Issues” in Olivier MP et al Social Security: A Legal Analysis, (LexisNexis/
Butterwoths) 49 at 98-99.

' For example see, The Migration for Employment (Revised) Convention 97 of 1945 and the Equality of Treatment
(Social Security) Convention 118 of 1962.

'7 As on the 25™ May 2009, South Africa was among the countries which ratified this Convention. (ILOLEX, Data
of International Standards) accessed at www.ilo.org.

'® Article 3 of the Unemployment Convention 2 of 1919.

' Olivier MP and Van Kerken ET “Unemployment insurance” in Olivier MP et al, Social Security; A Legal
Analysis. (LexisNexis/ Butterwoths) 2003 P-442.



1.2.4 Conclusion

It is therefore worth noting that, migration and social security is a problematic theme as
migrant workers face a series of challenges. It has been stated above that they face
these challenges both under social insurance and social assistance. National sor il
security regulation is often drafted in way which adversely affects social security rights
of migrants. Sometimes nationality conditions are applied, which conditions usually
exclude foreigners generally and migrant workers in particular from the coverage of the
social security schemes. Olivier adds by saying that as a substitute for the nationality
condition, entitement is more often than not based on the immigration status of the
worker®. In other words there may be different residence requirements which may end

up preventing entitlement to benefits or the payment of benefits abroad.

Having briefly discussed the above, it can safely be concluded that the expansion of
globalization and the greater flow of people across national boundaries (migrant
workers) have legal, economic, social and cultural impact which leads to new forms of
relations that require corresponding economic and social policies as well as the law
reform. The social needs of migrant workers are not a new concern. However, the large
number of migrant workers involved and the anticipated continuing increase in their
number worldwide have made the issue more critical and urgent than ever, hence this

study.
1.3 DETAILED JUSTIFICATION OF THE STUDY

Social security is an important element in the on-going debate about migrant workers
because of the following reasons: First, it exerts an important influence on the quality of
migrant worker’s lives and their families, just as it does on the I ; of non-migrant
workers. Their eligibility for benefits or its lack can determine, for example, whether the

family of a iched worker can  ainits hom  wl I aninju | worker \

% Olivier M.P & Kalula. 2004, Social Protection in SADC: Developing An Integrated and Inclusive Framework.
CICLASS P-55.



treatment and rehabilitation; or whether a deceased worker's children can continue their

schooling.

Secondly, the social insurance of migrant workers also has some important economic
effects. By promoting their well-being, health and sense of security, it can enhance their
productivity. It can also make migration more attractive to foreign workers contemplating

relocation, thereby influencing the mobility of labour?”.

Thirdly, the extension of social security to cover the fixed term foreign workers could
achieve equity among migrants. The legal distinction between temporary and
permanent workers has been severely blurred in practice. Tens of thousands of
‘temporary’ migrants have been v king in ~uth Africa for years and some for

decades.

Given the above situation, there is no clear rationale for denying them access to social
security while extending it to workers who are citizens. Even though working on
temporary basis, many of these individuals now have strong roots in South Africa
communities including long-term employment, spouses, children and even
grandchildren. To deny them social security will be discriminatory. We therefore wish to
propose for a reconstruction of South African social security law as far as migrant

workers are concerned so as to eradicate this existing deficiency.

1.4 RESEARCH OBJECTIVES
1.4.1 Broad Objectives

+ This study is intended at enhancing knowledge and understanding of the vulnerability
of migrant workers to discrimination resulting from the exclusion of social security
protection in South Africa.

* To contribute to the general debate and reflections of the exclusion of non-citizens

from the social security coverage.

' Moore. S.V. 1999 “The Concept of Social Security” in Olivier M et al .Social Security Law (Butterworths) 576.
6



* It is also intended to contribute to the promotion and improvement of legislation and

policies to prevent such discrimination with the aim of protecting these migrant workers.
1.4.2 Specific Objectives

In addition to the stated overall objectives, the present study will specifically aim:

* To discuss the impact of migration policies upon the position of migrants in the South
African social security law.

 To determine whether, the exclusion of migrant workers from social security
provisioning is unconstitutional.

» To find out to what extent migrant workers are afforded social security protection under
the national and international law.

* To determine and analyse the degree of the emerging challenges and recommending

the necessary law reform.
1.5 RESEARCH METHODOLOGY

Bailey defines research methodology as the philosophy of the research process?. This
involves the assumptions and values that serve as a rationale for the research and the

standards or criteria the researcher uses for interpreting data and reaching conclusions.

The research methodology in this study is qualitative. The qualitative method has been
described as “the non-numerical examination and interpretation of observations for the
purpose of discovering underlying meanings and patterns of relationships’?®. On the
other hand, quantitative method is defined as ‘the numerical representation and
manipulation of observations for the purpose of describing and explaining the
phenomena that those observations reflect”. Under this method the existing material is
analyzed so as to conclude on the quality of the trends in the social security

provisioning for migrant workers.The major advantage of the qualitative method as

2 Bailey, K.D. 1987 Methods of Social Research; the Free Press, New York 33.
2 Ibid. pg 34.
* Supra note 14.



applied here is that it is efficient in that it is time saving and cost effective as opposed to
quantitative method. And also the justification for this methodology is that the study
intends to analyse the quality of trends and state of affairs as opposed to the

quantitative analysis of the variables.
1.6 LITERATURE REVIEW

The issue of social security and non-citizens has been debated by different scholars
and publications most of which were presented in various conferences regionally and
abroad. In most instances these presentations we made by specialists in the social

security. The exclusion of non-citizens generally was discussed by different scholars.

Scholars like De Vos have written on the subject in so far as exclusion of non-citizens
generally from the cover of social security is coni  ned®. They are of the view that it is
discriminatory and unconstitutional to exclude non-citizens from social assistance. They
have argued that the value of equality and the equality clause as contained in the Bill of
Rights strive to repair the historical inequalities and injustices of the past®.

De Vos remarks that the rights contained in the Bill of Rights are interrelated and
mutually supportive. He argues further that there is a relationship betwe 1 social and
economic rights and the right to equality and transformative vision of the constitution is
one that is committed to remedy socio-economic inequality. He further points out that
the court thus takes historical, socio-economic and political factors into account when
giving content to socio-economic rights. The same assumption can be made with regard
to the right to access to social security in particular. He said that the conclusion could be

made that the state cannot realize all socio-economic rights immediately, that the courts

¥ De Vos, 2001 “Grootboom, The Right of access to housing and substantive equality as contextual fairness”. South
Aéfrican Journal of Human Rights 258.

2 Alexander P et al. 2002. Social Security Jor Non-citizens in South Africa. A Draft Report on Sociological
Research, Rand Afrikaans University, Center for Sociological Research 45.

8



must keep this in mind, and that the material needs of those persons who are the most

vulnerable ought to enjoy priority’.

The point of departure in this study is the submission that the fixed term migrant
workers, though the minority in the country, form part of the vuinerable groups. This
submission can be supported by the jurisprudence of the Constitutional Court in the
Larbi-Odam case®® , where the unanimous judgment found that non-citizens were
protected by the Bill of Rights in its non-discrimination clause. The Constitutional Court’s
judgment therefore reaffirmed the general proposition that all rights contained in the Bill
of Rights, with the exception of those specifically limited to citizens?®, provide protection
to non-South Africans as well as South Africans. Thus the treatment of temporary
migrant workers in South Africa should be viewed in the light of the protections provided
by the Bill of ..ghts. This interpretation is consistent with the preamble to the
Constitution, which envisions a society based on democratic values, social justice and

fundamental human rights.

The courts have also dealt with unfair discrimination against non-citizens. One of those
cases is again the Larbi-Ordam case®®, where the Constitutional Court found that unfair
discrimination against permanent residents is prohibited under South African law. The
case involved foreign teachers who were served with notices in pursuance of regulation
2(2) of the Regulations regarding the Terms and Conditions of Employment of

!, to the effect that their services might be

Education, Educators’ Employment Ac
terminated in the event of their posts being filled by South African citizens. The
applicants challenged the regulation as being inconsistent with the Interim
Constitution®, which provided that ‘No person shall be unfairly discriminated against,
directly or indirectly, and without derogating from the generality of this provision, on one

or more of the following grounds in particular race, gender, sex, ethnic or social origin,

*’ De Vos ibid 259.
# Larbi-Odam v MEC for Education (North West Pronvince) 1997 12 BCLR 1655 (CC).
% Such as the political rights contained in Section 19 of the Constitutions.
30 .
Ibid.
3! Proclamation 138 of 1994.
32 Section 8(2).



colour, sexual orientation, age, disability, religion, conscience, | ief, culture or

language.

In so far as discr nating against people on the basis of their status as non-ci”" :ns or
nationality, the court held that ‘citizenship is a personal attribute which is difficult to
change...the differentiating ground of citizenship in regulation 2(2) is based on attributes
and characteristics which had the potential to impair the fundamental human dignity of
non-citizens hit by the regulation.”® The court was also of the view that it made little
sense to permit people to stay permanently-in a country but then exclude them from the

job they are qualified to perform.

Another decision which ruled on the unconstitutionality of discrimination on the basis of
one’s nationality status is Baloro and Others v. University of Bophuthatswana™. In this
case the court held that a moratorium placed on the promotion of foreign nationals on
work and residence permits, holding academic posts at the Uni -sity of
Bophuthatswana, while promoting members of staff with South African citizenship was a
gross violation of section 8(2) of the Interim Constitution. The court held that 1e words
‘no person” in section 8(2) also applied to non-nationals, and was not restricted to

South African citizens.

It is worth noting that the court in tt" instance extended the protection under the
equality clause to foreign nationals who were on work and resident permits, and not
those on permanent residence status, as was the case in Larbi-Ordam case. The most
recent case on this subject is the Khosa™ case where the majority of the Constitutional
Court held that permanent residents are entitled to social assistance grants, namely
those grants which were the subject of the enquiry in the case, namely the Old Age
Grant, the Child Support Grant, and the Care Dependency Grant. Non-citizens who

% ibid 8.

* ibid 8.

351995 (8) BCLR 1018 (B).

% Khosa and Others v. The Minister of Social Development and Other (supra).

10



have temporary resident status are not entitled to the same level of protection as

cii  1s.

Much has been written on non-citizens generally, but for the purposes of this research
and as a point of departure, specific focus will be on migrant workers and the role of
social security in providing legal protection. The particular focus of the research is
therefore on the social security policies and legislation concerning migrant workers in
South Africa. As already mentioned above, the greatest challenge for the study is that of
the exclusion of non-citizens workers from various social security schemes. The point of
departure for this research is therefore that the exclusion of the fixed term migrant
workers under the various social security schemes amounts to unfair discrimination as
between the South Africans, non-citizen permanent residents and temporary migrant
workers. It is unfair because fixed term migrant workers are cast to the margins and are
deprived of exactly those rights, for example, those recognized in the Constitution®”. We
are also of the view that this has a strong stigmatizing effect because it creates an
impression that temporary migrant workers are in some way inferior as compared to

citizens and permanent residents, and they are less worthy of social security.
1.7 SCOPE OF THE STUDY

As argued from the onset, the study is confined to migrant workers under the South
African social security jurisprudence. However, the international perspective will be of
vital significance towards the purpose of this study. The study is therefore divided into

five inter-related chapters.

The first chapter is the introduction. This is the chapter that generally outlines the
background of the study. The demarcated problem that forms the reason for this study

is stated in this chapter.

7827 (1)© i.e. the right to have access to social security.

11



Chapter two will be a situational analysis of social security policies and legislative
developments in South Africa as they relate to migrant workers, as well as examining

whether any provision exists for the portability of benefits.

Chapter three will proceed to reflect on the impact of the South African constitutional
framework on the prevention of social exclusion and marginalization, and on their

reintegration in the labour market and in society, as social security imperatives.

Chapter four will venture into international perspectives. It will focus on the extent to
which these international and regional instruments protect the human rights of migrant
workers, in particular their right of access to social security. Chapter five will be a
concluding chapter. It will discuss emerging challenges and provide the required

recommendations for implementation by the government of South Africa.

1.8. DEFINITION OF MAJOR TERMS
1.8.1 Concept of Social Security

Olivier asse ; that neither South African law nor international literature reveals any
clear definition of the concept of social Security and what is generally accepted is that
the concept is not a fixed one®®. He indicates further that international instruments,
South African policy documents and academic writers all provide definitions with
reference to the enumerated list of social risk while others define the concept in terms of
the states involvement or in terms of the general aims served by the social security
schemes specifically®®. Despite the difficulty of defining the concept of social security, it
has been pointed out that it is of fundamental importance to understand the concept and
¢ it sc al ¢« curity &' aur it 1ak 5 us to underst: i the mbit of the
Constitutional right of access to social security and also give us a broad understanding
of what the system of South Africa entails, since the western concept may not capture

the / ican context sufficiently*®®. According to the Wikipedia Encyclopedia, soc”

38 Olivier MP et al 2004, Introduction to Social Security, LexisNexis, p-18.
% Tbid pp 25.
“* Tbid pp 25.
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security primarily refers to social welfare service concerned with social protection, or
protection against socially recognized conditions, includit _ poverty, old age, disability,

unemployment and others*’.

The concept of social security can be traced from its historical background. For this
reason the industrial revolution became a driving force behind the idea that there has to

be some mechanisms for income protection.*?

Despite the difficulty of a universally accepted definition, the ILO in one of its

publications defined social security as*:

...the protection which society provides for its members, through a
series of public measures, against the economic and social distress that
otherwise would be caused by the stoppage or substantial reduction of
earnings resulting from sickness, maternity, employment injury,
unemployment, invalidity, old age and death; the provision of medical

care; and the provision of subsidies for families with children.*4

For a better understanding of the complexity of social security systems it was loosely
defined as the totality of organizational forms through which goods and services are
provided to people in situations or periods of need and distress, in which they cannot
achieve security by their own individual means. This encompasses a wide variety of
services provided by state agencies, churches, NGOs, kinsmen and neighbors, and is
subject to different forms of legal regulation, statutory rules, customary and religious
rules as well as self-regulation. While these partial subsystems by themselves are
already rather complex, the complexity of social security systems is increased by the
manifold interrelationships and mutual dependencies between elements of the different

*! http://en.wikipedia.org/wiki/Social_security.
“2 MP Olivier et al Ibid pp 23-24.

“ILO 1984.

* ILO Convention N0.102 of 1952.
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partial systems*®. Social security has also been defined as any system by which a group
provides for those of its members who may be in need*

Although some writers use the term "social security" and "social protection”
interchangeably, for the purpose of this discussion social security is used both narrowly
to refer only to schemes with the formal title of 'social security' and widely referring to
many kinds of social welfare schemes while social protection is more encompassing*’.
Social protection is wider than social security as the former denotes a system of basic
social needs which is no longer linked to the nployment relationship and which is
funded on the conviction that society as a whole is responsible for its weaker

members*®,
1.8.2 Social Insurance

This form of social security refers to the contributory social security schemes that
protect income earners and their dependants against temporary or permanent loss of
income.*’It has been defined as a form of insurance where people receive benefits or
services in recognition of contributions or premium paid to an insurance scheme. In the
leading English case of Prudential Insurance CO v Inland Revenue Commissio r.
the main features of social insurance were identified including the payment of some
consideration called premium to secure some benefit usually money but not always so,
upon the happening of a some event and the event must be one which involves some
amount of uncertainty as to whether or when the contemplated event would happen®’.
These services typically include provision for retirement ; 1sions, disability insurance,
survivor benefits and unemployment insurance. Social insurance is provided to prc it
employees and their dependents, through insurance, against contingencies which
interrupt income. These schemes are contributory for both employers and employees.

The contributions are wage-related and the employees and the employers agree upon a

“ Franz Von BB and Kirsch R “Informal Social Security Systems in Southern Africa and Approaches to
Strengthen them Through Policy Measures”. Journal of Social Development in Africa(1999)21-38.

“ http://www.yourdictionary.com/social-security.

7 Wikipedia encyclopedia Ibid.

“® MP Olivier et al Ibid pp 7.

* See Kaseke supra.

%0(1940) 2 KB 658.

> Ibid.
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percentage. Social insurance covers contingencies such as pensions or provident
funds, medical benefits, maternity benefits, iliness, disability, unemployment,

employment injury benefits, family benefits and survivor's benefits .
1.8.3 Social Assistance.

Our Constitution grants the right of access to social security including social assistance
for those who are unable to support themselves and their families®. But what exactly
constitutes social assistance lacks an internationally accepted definition because
different countries have different interpretations to the concept®™.it is usually regulated
by legislation and it is the exclusive responsibility of the state. The main piece of
legislation regulating social assistance in South Africa is the Social Assistance Act®® as
it regulates the payment of child, disability pension and foster grants and other relief
measures including primary and basic medical health care. This assistance is funded by
the state through taxes and has two components: the provision of social services and
the payment of grants. Social assistance is means tested as it is intended to benefit only
those suffering from severe deprivation and aimed at maintaining a basic subsistence

level.

1.8.4 Migrant Worker

Last but not least is the meaning of ‘migrant worker' for the purpose of this research.
Migrant workers can be defined as those who travel to another country for, the primary
purpose of seeking or carrying out work and usually with the intention of returning to
their country of origin. The term overlaps with ‘foreign worker’, and some official
definitions treat the two as identical. The United Nations Convention on the Protection of

the Rights of All Migrant Workers and Members of their Families defines ‘migrant

%2 Triegaardt JD, “Transformation of Social Security in South Africa: Accomplishments and Challenges for
P erships in Development”. Accessed on 01-08-2008 at
ht“ TWW arct  cuments/Transformation.

? decuon Z /(1) (¢).

> Strydom EML et al (2001) Essential Social Security Law Juta & Co, Cape Town.
5 Act 59 of 1992.
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worker’ as a person who is engaged in a remunerated activity in a State of which he or

she is not a national.

Germane to the present discussion, the definition of Social Security by the White Paper
on Social Welfare shall be adopted. This is for the simple reason that it is more
comprehensive and relevant to South Africa. The strands of social security considered

in this study are social insurance and social assistance.
1.9 CHAPTER SUMMARY

From the above introductory remarks, it would seem that the issue of migrant workers
and social security triggers a new climate of criticism and analysis. It has been seen as
a matter of fact, that the position of migrant workers in social security is a problematic
theme in general. Therefore this chapter aimed at introducing the subject by looking into
the background and of course stating clearly the problem to be dissected in this study.
Hence, at the end of this chapter, we would have enhanced knowledge and
understanding of the vulnerability of migrant workers to the exclusions from the soc

security provisioning.
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CHAPTER TWO
SOCIAL SECURITY: POLICIES AND LEGISLATIVE DEVELOPMENTS RELATED TO
MIGRANT WORKERS

2.1 INTRODUCTION

Having laid-down a foundation to this research in the previous chapter, the present
chapter serves as a ‘springboard’ to an in-depth analysis of subsequent chapters. This
chapter therefore evaluates the impact of migration policies and related legislation upon
the position of migrants in social security law. It will start by establishing general
understanding of the concept of social security followed by analysis of the origins of the
provision of social security and will conclude by a detailed discussion of the current
legal provisions in terms of its access and benefits to migrant workers. The ultimate
objective of the entire study is to ensure or call for attainment of equal access by
migrant workers to coverage and entitlement to benefits as national workers. This
chapter therefore seeks to contribute to the attainment of such objective by examining

policy and legislative development issues relevant to migrant workers.
2.2 UNDERSTANDING SOCIAL SECURITY SYSTEMS IN THE WORLD
2.2.1 General Overview of Social Security Systems

The development of the social security system in the late 19th and 20th century was
characterized by the gradual extension of the scope of application of the various benefit
schemes, both in terms of categories of protected persons as in terms of the risks and
contingencies which are covered®. Early social insurance schemes covered only limited

categories of wage earners for specific. risks such as industrial accidents and

% Kasente T. 2000. “Gender and Social Security Reform in Africa” International Social Security Review” (ISSR)
Vol.53, No3 at 30.
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occupational diseases, invalidity, old ac ~ 1d death®. Butg  .ally the ¢y

of application was extended to include other risks which are now generally identified
with the social security system®® such as medical care, sickness, maternity,
unemployment and the burden of children. Likewise, the personal scope of application
has constantly widened, first to include all categories of wage earners and subsequently
extending to categories of self-employed persons and finally to categories of non-active

persons®®.

The way this process of extension of the personal scope of application has taken place
varies from country to country. Often a mixture of solutions can be found, such as
including non-wage earners in traditional social insurance schemes, introducing national
insurance schemes which cover the entire population, or creating special benefits (often
on a non-contributory basis) for certain categories of vulnerable persons, such as the

handicapped, single parents, etc®.

The extension of the scope of application is related with the development of the concept
of social security. This concept originated in the United States as part of Roosevelt's
new deal policy. It was further embraced by the Beverage proposals®' during the
Second World War and has subsequently been adopted in various international
conventions on human rights and national constitutions.®? However the concept of social
security was given consideration again in England following the publication of the
Beverage Report. The report noted that the goal of social security is to guarantee a
basic level of income for all citizens without stifling their initiative to secure more than a

mere subsistence®,

%" Alexander P & Shindondola H Social Security for Non-Citizens in South Africa. A Draft Report on Sociological

Research, at 34 (RAU October 2002).

*ILO-Convention 102 Concerning Minimum Standards of Social Security, 1952.

% Kasente supra.

% Ibid.

Z; N Smit in MP Olivier et al (2003) Social Security: A Legal Analysis. LexisNexis Butterworths, Durban at 462.
Ibid.

% Alexandra P. supra at p-35.
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The Beverage report recommended that the whole population enjoy social protection
through a combination of programmes encompassing the following; social insurance,
social assistance, children allowance, comprehensive, free health ¢ vices and
rehabilitation services and maintenance of full employment through public works®*. The
British adopted the Beveridgean model for us in their colonies in Africa, although on a
selective basis. The schemes and programmes that were introduced were initially
meant for the benefit of the white settler community. Consequently, the majority
population was excluded. After attaining independence, governments in the southern
African region tried to extend coverage of contributory schemes but this has not been

very successful because of rising unemployment.®

The concept of social security constitutes the expression of the notion that each citizen
is entitled to an adequate standard of living and that the state has the responsibility to
ensure such. The emergence of the concept of social security .has also affected the
evolution of social welfare provisions that existed outside the social insurance system in
the form of social aid programmes and poverty assistance laws®®. The recognition of the
right to an adequate standard of living implied that the granting of aid could no ™ 1ger
construed as a sort of state charity, but rather as a subjective right to assistance for
each citizen®’. After the Second World War, this right resulted in the introduction of
general social assistance schemes that offer periodical benefits to persons who do not

have sufficient resources to cover their costs of living®.

A typical characteristic of the right to social security since Second World War is its
universality. The right presupposes that persons who are in a vulnerable position should
be protected not because of their status as workers, or because of their nationality, but

by virtue of their membership of the society.®® In other words, the right to social security

% N. Smit supra.

% QOlivier MP et al 2004 Social Protection in SADC: Developing An Integrated and Inclusive Framework 161.

% Kasente supra.

7 Op cit.

% Supra.

% The universal character of the right to social security is also expressed by the specific phrasing of this right in
international texts on human rights. For example the Universal Declaration on human rights formulates the right to
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was due to the destitute people not as a charity but as a matter of right of which they
can lawfully claim. For this reason, it has always been common cause that, with every
right, tt e is a responsibility. F* 1 in this scenario, the responsibility | 5 sc y with
the state to ensure that everyone enjoys this right of act s to social security, without
any reference to the social origin of a person. Be that as it, the multi-million question still
remains; to what extent has the universal character of the right to social security had an
inclusive effect for migrants? This question will be addressed by the following

discussion.
2.2.2 The Position of Migrants in Social Insurance Schemes

The personal scope of application of early social insurance schemes has always been
based upon the existence of a contract of service with the employer.”® Restrictions on
grounds of nationality were not necessarily required to delimit the scope of application
of the schemes. In most of the social insurance schemes of the European states
nationality was not an issue, at least where coverage was concerned. Apart from some
exceptions this situation has never really changed.71 For immigrants the absence of the
nationality condition implies that they can be adopted within the social insurance
schemes of the host-state, but for them this is not the end of the story. As a result of the
specific legal conditions that apply in national legislation, migrants can be faced with all

sorts of other disadvantages in claiming benefit rights.

The fact that migrants usually do not have insurance records filed, leads to reduced
pension rights or to no rights at all where they do not meet the minimum insurance
records. . crritorial restrictions for the payment of benefits can stand in the way of the
payment of benefits abroad, while sometimes entitlement to benefits for non-nationals is

made subject to the condition of reciprocity with the country of origin. Such problems

social security to everyone, as a member of society. Similarly, the International Covenant on economic, social and
cultural rights expresses the 1 "it of everyone to social security.

7 _ Hepple _, ... “We e legislation and Wage Labour”. In: . Hepple ed., ...e making of labour law in
Europe, a comparative study of nine countries up to 1945. London/New York, 1  153.
"MILO, (1977), ‘Social Security for Migrant Workers’ 116 International Labour Review. 3 at 19.
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can to some extent be alleviated by national legislative efforts, but in the end the
realization of true solutions requires the linking together of national social security

schemes on the basis of international agreements’.

International agreements on the co-ordination of social insurance schemes are almost
as old as social insurance itself’>. The first social insurance agreement was concluded
in 1904 between France and Italy and since then a network of bilateral and multilateral
treaties has come into being, covering all branches of social insurani  and including a
number of techniques which are specially designed to protect the rights of migrant
workers™. This network of social security treaties extends throughout the entire world.
The treaties provide inter alia for equality of treatment on grounds of nationality, the
exportability of pension rights and the accumulation of insurance periods that have been

built up in different countries’®.

it can be argued that the growth of international co-ordination law is a by-product of
attempts to encourage labour mobility. This is a solid argument that is further elaborated
upon in chapter 4 on the international perspectives on the social security prc  :tio of
migrant workers. But at this stage it must be pointed out that the conclusion of
international co-ordination treaties can also be interpreted in the light of social policy
notions underlying the social security system. The growth of the body of international
coordination law has kept pace with the extension of the scope of protection of the
social security systems in general. Hepple points out that as the system has gradually
opened its gates to all sorts of other vulnerable groups, who were p ‘iously
unprotected, it has also expanded to include the various categories of migrants who, for

one reason or another are unable to reap the full benefits of the existing schemes.”

7 Labour Migration in Southern Africa, SADC Today, available online at www.sardc.rr “*'*ditorial/ accessed on 11%
August 2007.

” Hepple B. supra 245.

7 Ibid.

? ILO, supra 15.

7 Hepple supra at 245.
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For migrants the right to social security could not solely be achieved by unilateral

jislative measures; the international coordination of national social security schemes
was also necessary’’. The very existence of the network of international co-ordination
treaties emphasizes the universal character of the right to social security leading to the
conclusion of a number of world wide conventions within the framework of the ILO for
the protection of migrant workers in social security alongside all sorts of other
conventions that set minimum standards for social security, would confirm this line of

reasoning. 8

2.2.3 Developments in the Treatment of Migrants under Social Assistance

Schemes

Access to social assistance for migrants was always more problematic than access to
social insurance. The fact that the origins of social assistance schemes are based upon
the notion of a unilateral charitable obligation, rather than a reciprocal insurance relation
between the insured person and the social insurance institutions is largely responsible
for this. Initially the traditional laws had a strictly local character. For example, for a long
time the English laws did not offer support for persons who were born outside the
parish.”® Such persons had to return to the parish of their birth. Similar constructions

existed in The Netherlands®®and in Germany®' during the 19th century.

Only in the second half of the 19th century were strict local requirements abolished,
although this did not end but merely shifted the problem of offering assistance to
“strangers”. Similar restrictions that previously existed for persons, who were born
outside the local communities, were now made applicable to nationals of other states.

The nationality requirement was introduced. The prevailing opinion in Europe was that

77 Ibid 247.

8 See for example [LO Conventions nr. 19 of 1925 (Equal Treatment in Accident Insurance), 48 of 1935
(Maintenance of Acquired Rights), 118 of 1962 (Equal Treatment of Foreign Nationals in Social Security) and 157
of 1983 (Maintenance of Social Security Rights).

7 Ogus A. 1988, The law of social security. London, 450.

% Vonk. 11991, De cosrdinatie van bestaansminimumuitkeringen in de Europese Gemeenschap .Deventer.,83-87.
www.ilo.org accessed on 13th September 2008.

81 Schuler R. 1988, Das Internationale Sozialrecht der Bundesrepublik Deutschland, 1 Deventer 50-151.
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not the host-state but the state of origin was responsible for offering support to the

needy.

Since the Second World War the nationality condition has been replaced by the notion
of territoriality. Vonk submits that this process has taken place gradually through
legislative changes and the jurisprudence of the courts®. The process of the erosion of
the nationality condition in social security law is actually still taking place. The much-
discussed Gaygusuz judgement of tt Eurof in Court of Human Rights of 16
September 1996 is an illustration of this.® In this judgement the court ruled for the first
time that unequal treatment in social security solely on nationality grounds constitutes a
violation of Article 14 of the European Convention on human rights, unless it is jus ied
by very weighty reasons. The replacement of the nationality condition by the territoriality
condition is in line with the principle that modern states should take responsibility for the

social welfare of all citizens.®*

However, in social assistance this principle has never been fully accepted. In almost all
African and European countries the nationality condition and the territoriality conditions
are intertwined by establishing links between the right to social assistance and the
legality of residence. Here we find a curious form of interaction between immigrai™ 1 law
and social security law. Entitlement to social assistance depends on the legality of
resic 1ce, while in its turn the legality of residence may depend upon the foreigner
claiming social assistance®. Only for those with permanent residence status may such
conditions be alleviated. International law does little to improve the legal position of

illegal residence in social assistance®.

The European Convention (herein after referred to as EC) on social and medical

assistance®” offers some basic guarantees, but under EC law the reciprocal link

* Ibid.

% European Court on Human Rights, (Gaygusuz/Austria), RI&D 1996-1V, no. 14, 1129-1157.
% Supra Vonk 85.

% Ibid.

86 Supra 84.

%7 Concluded on 11 December 1953 within the framework of the Council of Europe.
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between social assistance and residence status is left essentially unaffected. Having

discussed the world trends, at this juncture we look into tt & 1th African perspectir ;.

2.3 SOUTH AFRICAN PERSPECTIVE OF THE DEVELOPMENT OF SOCIAL
SECURITY

2.3.1 The Historical Development of Social Security in South Africa

For a better understanding of the development of social security in South Africa, one

needs to consider the following:
2.3.1.1 Social Security during Colonial and Apartheid Era

Under white minority rule a South African social system was established along the lines
of early social security in Western Europe where it evolved mainly as social insurance,
first for the industrial workforce and later for the whole population. 8 In apartheid South
Africa, an embryonic welfare state was erected to protect whites against various
contingencies. The expansion of this system to other groups ironically put South Africa
in the common situation of a semi-industrial country having the trappings of a modern
social welfare state, the core of which is the provision of a basic pension for everyone in

need.®°

The Western European social security system influenced the South African social
security through colonization®® and through the influx of foreigners from all over the
Europe the during gold and diamond rush.®’ The gold and diamond rush marked the

beginning of industrialization and the introduction of waged labour in South Africa. An

% Kotze D. 2000, “The Political Economy of Development in South Africa” in African Security Review, 9
www.iss.co.za/Pubs/ABR/No3. 11.29.2007.

% Ibid.

% South Africa is a former British colony. The British Empire facilitated the spread of British technology, and
government around much of the wolrd. Accessed at http://www.wordiq.am/definition/britishempire. On 17 February
2009.

°! “The History of Labour Law’accessed at http://www ilo.org/public/english/dialogue/ifpda/profiles/sa.htm on 18
March 2009.

24



industrial revolution never took place in South Africa, but the discovery of gold and

diamonds led to a shift in the economy away from that of an agrarian society.%?

The gold and diamond rush at the end of the nineteenth century served as the catalyst
for creating a wage-based workforce. The rise of industry in South Africa also resulted
in the exploitation of workers, dangerous working conditions and resuitant need for
protective social security legislation.”® The social security system, however, never
culminated in a welfare state comparable with that of Western Europe. Whereas the
Western European system expanded to prdfect the entire population, the South African
system ex; 1ded to protect the ....nority white population. This resulted in a wel e
state for the minority of the population and in social insecurity for the majority of the

African population.®*

The developn 1t of social security is intrinsically linked to the troubled past of the
country as manifested in colonialism which was characterized by serious inhumane
practices. The copying of certain elements of the Western European social security
model indirectly contributed to racial inequalities. For example, the Western European
social security model and an inherent employment bias, protected only workers in the
formal sector.**This employment bias was copied in South Africa in an environment
where African workers were mostly unskilled and marginalized owing to the policy of job
reservation for white South Africans. This resulted indirectly in the exclusion of Africans
from formal employment and tI efore from social security protection. Af :ans were
often specifically excluded from the definition of ‘employee’® and separate labour
legislation was created for African and white workers. This resulted in a lar¢ numt  of

people being excluded from formal employment and fo 1l social security protection.

* Ibid.

% Supra 16.

* Haarman C. 2000. Social Assisitance in South Africa; Its potential impact on Poverty’at 12-14 accessed at
http://www.cdhaarman.com/publications/c/phdpdf on 18 march 2009.

* Von Steenberge J 7 Jorens Y ‘New challenges for European social secuirty’in Olivier at al The extension of social
Security Protection in South Africa opcitnote 1 at 12.

% For example in terms of s.1 of the Miners Phthisis Act, 19 of 1912, a ‘miner’was defied as any person of
European descent who worked below the surface of a mine, as opposed to a ‘native’labourer, who was a black
worker.
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The following major stages in South African history can be distinguished as the stages

that had a severe effect on the development of social security in the country.

STAGE

Major Effect on development of soc

security support

Pre-colonization (Before 200AD-1652)

Family and community support constituted

social security support.

Early Colonization (1652-1910)

Transplanting of western Europe social

- values and social security mechanisms.

Gold and Diamond Rush (Industrialization)
(1910-1952)

Beginning of worker-based social security
programmes focused mainly in protective
legislative instruments. Beginning of
differentiation and discrimination between

Africans and white workers.

Apartheid system entrenched (1948-1993)

Racial segregation marked by social

security provisioning.

Constitutional democracy
(1994- present)

Reform and extension of social security

system.

Table 1: Developmental stages of social security in South Africa.%”

South African social security evolved two main components. The first is occupational

insurance, which includes retirement benefits for a substantial proportion of the formally

employed labour force, a somewhat inadequate system of unemployment insurance

which cannot address the major unemployment risks associated with structural rather

than cyclical unemployment, and health insurance for the better skilled, in conjunction

with universal health care for those who cannot afford private care.®®

°7 www.postcolonialweb.org/sachron. htm}
*® Supra Jorens at 13.
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The second one is social assistance. It has three main pillars namely, social old age
pensions, disability grants and child and family grants, all means tested to 1sure that
they are targeted at the poorest.®® Similar to early 20" century of industrial conflict in
Europe, the growing (white) labour movement in South Africa generated class conflic

the beginning of the 1920’s. In 1922 the country’s biggest industrial clash to date took
place between organized labour and mining capital on the Witwatersrand industrial
complex. Although the workers lost the industrial battle, by 1924 its consequences
eventually resulted in a political victory of organized labour in partnership with their
Afrikaner Nationalist allies. Soon after assuming power the Nationalist-Labour coalition,
or Pact government as it was called, introduced affirmative ‘action style’ legislation

which reflected asp :ts of occupational insurance and soc  assistanc .

Later on in the nii ies, there was a call to reform the social security system in South
Africa. The first move towards reform of the previous welfare dispensation came with
the publication of the Welfare White Paper in 1997.'"" The white paper for social welfare
focused on “development” aspects of social welfare. One of the main features of tt

developmental social welfare is the fact that social development and econon

development are mutually interc  1dent. The paper has been criticised for being
strong on rhetoric and principle, but weak on concrete targets for restructuring and
delivering.102 The paper goes further to define social security as denoting those policies
which ensure that all people have adequate economic and social protection during
unemployment, ill health, maternity, child rearing, widowhood, disability and old age, by
means of contributory and non-contributory schemes for providing for their ba: : needs.
It also states that, state social assistance (grants) includes the follow g four categories
of benefits: those associated with old age, disability, child and family care, and relief for
the poor. It further points out that, the terms ‘social security’ and ‘social protection’ are
used interchangeably. According to the paper, social protection refers to income

pro tion programmes.

* Vander Berg,S 1997 “South African Social Security Under Apartheid and Beyond”. Development of Southern
/]%{rica accesed at http://www.safoundation.org.za.
Ibid.
101 See White Paper on Social Welfare, General Notice 1108 in GG 18166 of 8 August 1997, chapter 7.
102 :
Ibid.
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A social welfare action plan was released in April 1998 to put the White Paper into
reality. The Taylor Cc . ttee was later appoin 1 to enga¢ in consultations and to
generate proposals with regard to an improved and better-structured social security
system. The committee made several recommendations towards developing the social
security system. The most significant changes since publication of the repc  have been

the introduction of Social Security Agency'® and Social Assistance Act.'*

2.3.3 The Current South African Social Security System

The discussion of the regulatory framework of the present social security is instrumental
to the development of this research for thé following reasons. To illustrate what the
present, regulatory framework of the social security looks like. After the historical
developments above, it is still apparent that the system still suffers from many

deficiencies including the exclusion of migrant workers.

As seen from above, the South African system is characterised by a division into social
assistance and social insurance.'® Due to historical reasons, some of the traditional
social security contingencies are not regulated on a public insurance fund basis, but
covered in terms of essentially private mechanisms in particular retirement and
health,'® though health care is provided for the bulk of the population by limited public
measures in terms of free primary health care, as well as hospital care for women with
young children and the aged. For the rest, medical services are covered by private
schemes.'”” Social insurance entails the existence of statutory schemes to provide
protection against unemployment, occupational injuries and di¢ 1ises and injur

occurring in road accidents. Social insurance for health care and retirement is not

‘% South African Social Security Agency, Act 9 of 2004.

1 South African Social Assistance Act 13 of 2004.

' Ibid.

1% In these cases public provision is made to cover in particular those without sufficient means — such as by means

of the state old-age grant and public health services. In the South African context the private measures must be seen
rtof the cial > 0.

"7 Alexander P & Shindondola H “Social Security for Non-Citizens in South Africa”. 4 draft report on Sociological

Research (RAU October 2002).
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provi :d through statutory schemes, but several private schemes exist to provide
protection against these risks. This approach of designing a system to address basic
social security risks is called risk-based aprproach. This is in keeping with a traditional
western European model.'®

® is financed through taxes, regulated by legislation and is the

Social assistance®
exclusive responsibility of the State.''® Social relief''! forms part of the social assistant

branch of the South African social security system, and entails short-term measures
undertaken by the State, and private institutions, to assist persons during individual or
community crises that have caused the persons or communities to be unable to = zet
their most basic needs.'? A series of legislation in South Africa deals with the various
social security contingencies. In the area of social assistance, the Social Assistance
Act'"® is the most fundamental instrument. Common law, particularly administrative
law'™ plays an important role as far as social security discretion exercise and social
delivery are concerned.'” Social insu 1ce contingencies are regulated by individual

pieces of legislation.

Outside social assistance retirement coverage is regulated mainly in terms of the
Pension Funds Act'"® This Act mainly governs private retirement. However, some
occupational-based retirement schemes are provided for by other statutes 1d cover

particular categories of workers. These include the Military Pensions Act;''’ Special

'% Liebenberg S & Tilley A “Poverty and Inequality Hearings Social Security Theme Background” paper for
SANGOCO & South African Human Rights Commission and the Commission for Gender Equality (April 1998).

19 According to the Social Assistance Act 13 of 2004, this means a social grant including social relief of distress.

"% Strydom EML et al Essential Social Security Law (Juta 2006) 7.

""" As defined in the Fund Raising Act 107 of 1978. See now also the definition of social assistance in s 1 of the
Social Assistance Act 13 of 2004,

2 Mpedi LG, Kuppan GY and Olivier MP “Welfare and legal aid” in Olivier MP et al Social Security: A Legal
Analysis (Butterworths Durban 2003) 205.

' 13 of 2004.

" The Promotion of Administrative Justice Act 3 of 2000 gives expression to the constitutional requirement that
national legislation be enacted, setting out the details of the broad framework of administrative law rights enshrined
in the Bill of Rights.

% See Olivier M & Mhone G "South Africa" (country report) in Olivier MP & Kalula ER Social Protection in
SADC: Developing an Integrated and Inclusive Framework (CICLASS & Institute of Development and Labour
Law) (Creda 2004) 121-122.

11624 of 1956.

' 84 of 1976.
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Pensions Act.''® and General Pensions Act.""°This particular category is more in the
nature of social compensation than social security. It a condition of these pensions and
gratitude’s that the beneficiaries were not able to provide adequately for themselves
owing to their involvement in political conflicts and their sacrifices are deemed to be

deserving the gratitude of society.

Different sets of legislation deal with employment-related injuries and diseases in and
outside the mining sector, and are administered by different institutional frameworks for
occupational health and safety. The laws concerned with preventing or reducing
accidents, injuries and ill health at workplaces are, generally, the Occupational Health
and Safety Act (OHSA)'® and the Mines Health and Safety Act (MHSA)''

Compensation is regulated by the Compensation for Occupational Injuries and
Diseases Act (COIDA)'? and Occupational Diseases in Mines and Works Act
(ODMWA)'®. COIDA is the main legislative tool regulating occupational injuries and
diseases in the country. COIDA provideé a system of no-fault compensation for
employees who are injured in accidents that arise out of, and in the course of, their
employment, or who contract occupational diseases.'®* COIDA provides benefits for
employees in the case of permanent and temporary disablement, as well as for
dependants of employees who dies as a result of injuries sustained, or diseases
contracted at work. Lastly, the Unemployment Insurance Act'®® and Unemployment

t1 26

Insurance Contribution Act'=® were introduced in South Africa to make provision for the

regulation of unemployment insurance.

1869 of 1996.

1929 of 1979.

20 Act 85 of 1993.

21 Act 29 of 1996.

22 Act 130 of 1993.

2 Act 78 of 1973.

12 See Jooste v. Score Supermaket Trading (pty) Ltd 1999 2 BCLR 139 (CC).

123 Act 63 of 2001....e UIA has been enacted amongst other reasons to establish Unemployment Insurance Fund,
provide for the payment from the fund of unemployment benefits to certain employees, and for payment of illness,
maternity, adoption and dependants’s benefits related to the unemployment of such employees and provide for the
establishment of Unemployment Insurance Board. ( preamble UIA).

126 Act 4 of 2002 was enacted to provide for the imposition and collection of contributions for the benefit of the
Unemployment Insurance Fund and the procedures thereto.(preamble and section 2 UICA).
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2.4. SOCIAL SECURITY FOR MIGRANT WORKERS IN SOUTH AFRICA

2.41. Access to Forms of Social Security by Migrant Workers: A General
Overview

From the above remarks, it is evident that in South Africa the position of migrant
workers as far as social security is concernéd needsto!| re-k 1 into, this is mainly
because they remain excluded from most benefits. In order to unpack this, it is befitting
to observe the following. First, any migrant worker who is in the country illegally, by
definition cannot enter into a legally valid contract of employment. As such, the migrant
worker does not acquire the status of an employee in terms of South African law, and
the worker will not be pro  :ted as such by South African law'?’. Therefore, there will be
no question of entitlement to any benefits arising from an employment relationship. If a
migrant worker is in this country legally, they are here as non-citizens but may, after

certain criteria have been met, acquire the status of permanent residents.'?®

In contrast to the position of nporary -residents, it would seem the position of
permanent residents is different in that for example, pern . 1ent residents are entitled to
compensation for occupational injuries and diseases and permanent residents are
entitled to unemployment insurance'®. The position of both these residents will be
elaborated hereunder. It is our opinion, that this exclusion is not justifiable and may be

contrary to the right to equality. This argument will be further developed in chapter 3.
2.4.2 Access by Migrant Workers Who are Permanent Residents
Initially, the position was that the eligibility criterion for assessing social assistance

benefits was South African citizenship. As already observed this position was placed
under itutior ¢l 1 intl landn ki of 0! 1d Others v Ti  Mini:

127

Strydom supra 253.

28 op cit Strydom 253.

2 See also Larbi-Ordam & Others v. MEC Jfor Education (NW) and Another 1998 (1) SA 745(cc) where the
Constitutional Court distinguished between non-citizens with permanent residence status and non-citizens with
temporary residents status. The court pointed out that the latter did not enjoy the same status as the former and that
discrimination against them may thus be justified.
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of Social Development and Others; Mahlaule and Others v The Minister of Social
~ svelopment and Others.’®® The court gave the interp ation of the bill of righ It
made a distinction between permanent residents on the one hand and temporary
residents with regard to the right to access social assistance and found the former to
have a stronger link with the country as opposed to the latter. It found that permanent
residents had a strong link with the country as opposed to temporary residents.
Permanent residents reside legally in the country and may have done so for a
considerable lengthy period of time; like citizens, they have made South Africa their
home; permanent residents are compelled to return to the country at least once every
three years; they have a right to work in South Africa and even owe a duty of allegiance
to the State. The court found that, save for political rights; they were for most purposes
in the same position as citizens. The court found the provisions excluding permanent
residents from social assistance to be unconstitutional. The current position is that
permanent residents are entitied to access social assistance in terms of the Social
Assistance Act.

31 the court held that non-

In the judgment of the Constitutional Court in the Khosa case
citizens are included in the constitutional entitlement of "everyone" to access to social
security and appropriate social assistance.’*? Their exclusion from the social security
system must therefore pass the constitutional test of reasonableness.”® As indicated
above, but subject to the qualifications mentioned, the consideration of international law

and of foreign law may be of assistance in this regard.

Non-citizens who have acquired permanent residence status are eligible for social
assistance on the same basis as South Africans. For example, non-citizens with

permanent resident status are entitled to workers compensation in the event of an

%% See footnote 124. It found that the Constitution expressly provides that the Bill of Rights enshrines the rights of
“all people in our country” and in the absence of any indication that section 27(1) is restricted to citizens as in other
provisions in the Bill of Rights, the word * everyone” cannot be construed as referring only to citizens.

312004 (6) BCLR 569 (CC).

132 para 590D supra.

13 See above.

32



accident or disease.” They can also access funding for tertiary education and health

care on the same footing as citizens.

. oreigners with permanent residence status are entitled to the same socio-economic
rights as citizens. A permanent resident is defined as the holder of a section 25 permit
as defined in the Act. A permanent resident has all the rights, privileges, duties and
obligations of a citizen with the exception of those that the Constitution explicitly

ascribes to a citizen.*®

In the Larbi Odam case'™® the court decided on the constitutionality of regulations
disqualifying non-citizens from permanent employment as teachers in state schools.
The court found discrimination on the basis of citizenship to be unconstitutional.”®” The

it further held that denying pel...anent  sic _ats job security whentl._y e al _ ved
to live and work in South Africa indefinitely (and to apply in due course for citizenship)
was unfair discrimination. Currently permanent residents can compete with South

African citizens in the job market.

Non-citizens with permanent residence are entitled to social insurance. In the event that
permanent residents are involved in an accident or contract an occupational disease in

the workplace, they are entitied to workers compensation.'®® Permanent residents,

139

being contributors to the Unemployment Insurance Act (UIA), ™ are entitled to benefits

in the event of retrenchment, iliness, adoption of young children or pregnancy. In terms

14 See Compensation for Occupational Injuries and Diseases Act 130 of 1993, section 12.

1% Section 25 of Act 31 of 2002.

B8 Larbi-Odam v MEC Jor Education (North West Province) 1997 (12) BCLR 1655 (CC). In this case, the
Constitution Court applied the equality protections of the interim Constitution to non-South African citizens and
struck down a Department of Education regulation prohibiting foreign citizens from being permanently employed as
teachers in state schools. The regulation had provided that, subject to certain exceptions, only South African citizens
could be appointed to permanent teaching posts in state schools.

"7 The court noted three reasons for this: that foreign citizens are a minority in South Africa and all countries, with
little political power; that citizenship is a personal attribute which is difficult to change; and that there were specific
threats and intimidation that these foreign teachers faced. All of these reasons made the foreign citizens a vulnerable
group that should be protected in terms of the equality clause. While some jobs might be constitutionally limited
because of particular political sensitivity (e.g. a Judge of the Constitutional Court), in general, employment
opportunities should be available to permanent residents and South African citizens on an equal basis.

%" Section 22 (1) of Compensation for Occupational Injuries and Diseases Act 130 of 1993.

% See section 3(1) (d) 63 of 2001.
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of the Unemployment Insurance Act (UIA), they willl ¢ il 1 to benefits, if they are
retrc . >hed, become ill or pregnant, or adopt young children. Their dependants will also

be entitled to benefits in the event of their death.
2.4.3 Access by Temporary Residents

The Immigration Act defines a foreigner as a person who is neither a citizen nor a
resident, but is not an illegal foreigner.™® A foreigner may be admitted to enter and
sojourn in the country only if in possession of a temporary residence permit. There are
various categories under which a person may get a temporary resident permit and these
are, inter alia: work, holiday, study, asylum, medical treatment, relative permit, business,

treaty.'"’

With regard to health care, temporary residents are not covered in the public sector.
The means of social security available to them is in the private sector through private
schemes as regulated by the Medical Schemes Act,'*? which is contributory. It is a pre-
requisite, before enrollment to study in South Africa, for a foreign student to be a
member of a medical aid scheme. This is to avoid a situation whereby théy place a

strain on the resources available to citizens/permanent residents'**.

Temporary residents who are migrant workers are excluded from unemployment
insurance and thus, as a result of termination of services, iliness, maternity or adoption,
they will receive no coverage. The Unemployment Insurance Act excludes temporary
residents who enter the country for purposes of carrying out a fixed contract of service if

that person is obliged to leave the country on termination of the contract.

The Road Accident Fund, one the other hand, is a non-employment based social

insu 1ce scheme which is funded through compulsory fuel y. It pays out

4% Section 1(1) of 13 of 2002.

41 Section 11 —25 of 2002.

2131 of 1998.

> Perbedy S. “A Brief History of South African Immigration Policy” accessed from
http://www.polity.org.za.paper/migration/html. :
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compensation for bodily injuries or deaths arising from the negligent driving of motor
vehicles. The fund is obliged to compensa&e any person and there is no limitation in
terms of citizenship or permanent residence. Therefore temporary residents can access
this form of social insurance. Temporary residents also qualify for compensation for
occupational injuries and diseases in the event that an injury occurs at the workplace.
The Compensation of Occupational Injuries and Diseases Act provides that if an
employee or a dependant of an ¢ ployee to whom a pension is payable in terms of the
Act is resident outside the republic or is absent from the republic for a period or periods
totaling more than six months, the Director-General may award a lump sum as
determit 1 r him in lieu of such person, and upon payment of such lump sum the right

to the pension shall expire.'**

As indicated, in the absence of specific state provision of social security to temporary
residents, employers usually privately take the initiative to provide some form of social
security benefits for their temporary resident employees. One such initiative is The
Employment Bureau of Africa (TEBA) which recruits miners for the mining industry and
provides housing, medical care, life insurance and matching contributions for a
provident fund as contractual benefits'. It is a form of social protection for temporary

migrants working in South Africa, in the mining industry only.

With regard to education, temporary residents cannot access free pr  iry education. At
tertiary level, they do not qualify for the loan given by government either. In addition,
temporary residents who are not in possession of a study ; mit (even though they may
be in possession of a work permit or another permit) are prevented from studying. This
is due to a recent interpretation of section 10 of the Immigration Act. Section 10 of the
Act,'*® states that “a foreigner may enter and sojourn in the Republic only if he or she is
in possession of one of the above temporary residence permits”. It is unclear whether it
was the intention of the legislature, in section 10(4) of the Act that the issuing of a

particular permit to a foreigner excluded any other permit being issued to the same

" Section 60(1) of Compensation for Occupational Injuries and Diseases Act 130 of 1993.

S Supra.
85 1-5.
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person. If this were to be the case, it implies a turn around from an earlier position
where, as an example, a permit was issued lowing a foreigner to work and study at
tt same time." - mporary residents in. South Africa, also, cannot access social

assistance as this is restricted to citizens and permanent residents’®.

To add to the above, it is, of course important to remember that the South African
Constitution'*®, as interpreted by the courts, does not require citizenship as a
precondition for access to most of the rights contained in the Bill of Rights. This is the
case, for example, as far as the rights to equality’™, to dignity’®', and perhaps most

152 are concerned.

importantly, to health care, food, water and social security
Furthermore, it has been accepted by our courts that citizenship, although not listed as
an unacceptable ground of discrimination in the Constitution, is analogous to those
listed grounds and, as such qualifies as a so-called unlisted ground on which the State
is not allowed to discriminate unfairly.">®

Moreover, section 27(1)(c) of the Constitution affords “everyone” the right to have
access to social security, including those who are unable to support themselves and
their dependents and appropriate social assistance. Since the constitution does not
expressly exclude non-citizens and temporary residents from the ambit of the Bill of
Rights154, it would seem that “everyone” who finds himself or herself in need has access
to social security and social assistance. The question whether the right to access to
social security rights restricted to citizens and permanent residents will be dissected in
chapter 3 and its constitutionality. This question is particularly relevant in view of the fact
that the system of migrant workers (both skilled and unskilled workers) is a well
established practice in the South African workplace, particularly on South African mines

where thousands of migrant workers are employed every year, the system of migrant

1“7 North West University regulations at www.nwu.ac.za.

"% Ibid.

2108 of 1996.

1395 9 of the Constitution.

11 S.10 of the Constitution.

1325 27 of the Constitution.

153 Strydom et al, supra 253.

1% Apart from the rights such as the right to vote ad the right to stand for office.
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workers is sustained by factors such as political and economical instability, limited
employment opportunities and poverty in neighbouring countries, forcing millions of

workers into seeking employment outside the borders of their own countries.'®

The phenomenon of regional migration raises many questions in the context of social
security, one of which is access to the social security benefits provided for by our social
legislation. Migrant workers are exposed to the same risks as any other worker in South
Africa. Loss of work, the reduction or disappearance of income as a result of iliness,
pregnancy or injury (sustained inside and outside the workplace) all give rise to a
demand for social security. Large scale retrenchments on the mines also often result in
unemployment and the displacement of migrant workers. If these workers are excluded
from access to the social security benefits provided for by our social security legislation,

they will undeniably find themselves in a particularly precarious and vulnerable position.
2.4.4 Access by Undocumented Migrants

The Immigration Act of 2002 defines an illegal foreigner as a foreigner who is in South
Africa and in contravention of the Act. An undocumented immigrant would therefore be

considered as an illegal foreigner under the South African immigration law'®®.

The most notable legal gap in the immigration and labour laws affecting foreign
migrants arises from the protection of undocumented migrants. In the event that an
employer hires undocumented migrants, there is no means to ensure minimum wages

are paid or any compensation for work-related injuries."’

General ..ccommendation Ne 30 issued by the Committee on the Elimination of all
Forms of Racial Discrimination set by the ILO to protect non-citizens, states that once
an employment relationship has been initiated and until it is terminated, all individuals,

whether they have work permits or not, are entitled to the enjoyment of labour and

1% Supra.
%6 Op cit Perberty.
7 ibid.
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employment rights, including freedom of assembly and association. Since South Africa
a state | ty to the International Cover 1t ontl Elimination of 1|forms F

Discrimination (ICERD), it has an obligation to ensure that, at minimum, employers must

pay the prescribed minimum wages and incur responsibility for work-related injuries of

even undocumented workers, including those whom the government seeks to deport.’?

Section 32 of the Immigration Act explicitly states that undocumented migrants will be
deported. Whereas the deportation is justifiable, it is the means that this deportation is
effected that must be able to stand constitutional scrutiny. In South Africa, the
deportation system has been widely criticized by human rights groups, including the
South African Human Rights Commission with the gist of the critique attacking the
methods of arrest and removal as being no different from those deployed to control
black South Africans during the apartheid era. Evidence to back up this claim has
emerged during the current trial of several South African policemen for setting attack
dogs on defenseless Mozambican migrants. Similarly, a holding centre known as
Lindela, through which many migrants pass prior to deportation, has also been the

focus of major human rights investigations and complaints.'*

In accordance with the Body of Principles for the Protection of All Persons under Any
Form of Detention or Imprisonment, undocumented migrants who are apprehended and
held in custody must have "an effective opportunity” to have their case reviewed
"promptly" by a judicial or other authority. Continued detention should be on the basis
of specified conditions, and should be subject to periodic review and to a maximum time
limit. The current practices, allowing for the judicially unsupervised detention of
undocumented migrants for an initial period of thirty days, are inconsistent with
international human rights standards and the provisions of the South African

constitution.®°

“*Human Rights Watch “Keep your head down” undocumented migrants in South Africa. Accessed at
http://hrw.org/reports/2007/southafrica0207/4.htm 43.

% Supra.

'®" Human Rights Watch “Prohibited persons” Abuse of undocumented migrants, asylum seekers and refugees in
South Africa. Accessed at http://www hrw.org/reports98/sareport/
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In the Khosa'®' jud¢  :nt, the court expressly stated that undocumented migrants v

exempt from access to social security. The court made a distinction between
permanent and temporary residents. It stated that whilst with the latter, their link with the
country was a tenuous one, with regard to the former; they resided legally in the country

and may have done so for a considerable length of time.'®2

However the reality of undocun 1" | migrants in South Africa cannot be ignored and
tt »must joy some protection under tt law. In Lawyers for Human Rights v The
Minister of Home Affairs,'® the court rejected the argument that persons illegally
resident in the country had no rights and were protected only by international law. It
stressed that illegal foreigners at ports of entry are protected by the rights in

Constitution.

However, illegal immigrants or migrant workers would not qualify for compensation
under COIDA or ODMWA. The reason is that a person who is not in possession of a
work permit as required by section 19 of the Immigration Act'® is not an employee for

labour law and, one could add, social security law purposes (such as » p >oses of

)'®5 as no valid contract of

employment exists and such a person ¢ not be understood to be “an employee”.'®®

bringing a case before the labour law adjudicating institutions

With regard to access to housing, undocumented migrants cannot access housing
subsidies nor can they buy a house, in the unlikely event of them having the funds to
purchase it. The very reason of them having no documentation to reside legally in the

country precludes them from accessing most of the social security system in South

1 Supra.

162 Permanent residents are compelled to return to the country at least once every three years, they have their homes
and families in the country, have the right to work in South Africa and even owe a duty of allegiance to the state.
The court found that for these reasons temporary migrants were excluded from access to social assistance in South
Africa.

1632004 (4) SA 125 (CC).

16413 0f 2002.

15 Moses v Saftka Holdings (Pty) Ltd 2001 22 ILJ 1261 (CCMA); Vundla v Millies Fashions 2003 24 ILJ 462
(CCMA); Lende v Goldberg 1983 2 SA 284 (C).

1% Smit N “Employment Injuries and Diseases” in Olivier M et al Social Security: A Legal Analysis (LexisNexis
Butterworths 2003) 472.
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Africa. The reality of the situation is that most undocumented migrants are impoverished
and reside in informal dwellings and 1acks. In a recent Sup 2 Court of Aj ci 2
of Tswelopele Non-profit Organisation v City of Tshwnane Metropolitan Municipality'®’
whereby sixteen undocumented migrants were amongst one hundred people forcibly
evicted from their homes and their structures erected on the land on which they were
squatting burnt down, the court found that this action had infringed on the occupier’s
property rights. Although the court was silent as to the right of undocumented migrants
with regard to housing, it reiterated that the action trampled on their feelings and
affronted their social standing. It stressed that the Constitution entrenches the inherent
right to dignity to ‘everyone’ which must be respected and protected and it stressed that

the occupiers were bearers of constitutional rights.

From the above discussion it follows that, whereas undocumented migrants, by their
tack of documentation are excluded from the bulk of social protection in South Africa,
the Constitution guarantees the right to inherent dignity and as such, they have a right

to be treated with dignity in the host country.
2.5 PORTABILITY OF BENEFITS
2.5.1 A General Overview

A number of migrant sending and receiving countries have negotiated bila al social
security agreements to enhance the co-operation between social security authorities of
the countries involved and to ensure the adequate portability of contributions and
entittements of migrant workers and their families. “Portability” in this context is
understood as the migrant worker's ability to “preserve, maintain, and transfer acquired

social security” independent of nationality and country of residence.'®®

67 (2007) SCA 70 /Case 303/2006.

'8 Crux A.T. 2004, ‘Portability of Benefit Rights in Response to External and Internal Labor Mobility: The
Philippine Experience.” Paper presented at the International Social Security Association.(ISSA), Thirteenth
Regional Conference For Asia and the Pacific in Kuwait, March 8-10. Available at http:/www.issa.int/pdf/kuwait.
last accessed on February 9,2008.
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The administrative procedures associated with portability mainly refer to the totalization
of periods of insurance in the host and the home country to determine the migrant
worker's pension benefits in both countries, the extraterritorial payment of pensions, and
transfers betwe 1 public health care authorities in both countries to guarantee
continued health coverage for migrants. While the issue of portability has been in
discussion for sometime, international interest has inc _ 1s¢  substani ly as part of il

rising focus on migration in recent years. Yet, the information base about issues and
good practices of benefit portability is extremely thin at the international level.'®® Below,

is the position of South Africa as far as the portability of migrant workers is concerned.
2.5.2 South African Portability of Benefits

Olivier postulates that with a limited number of exceptions, South Africa is not yet part of
the network of bilateral and multilateral conventions on the coordination of social
security and that such situation operates to the disadvantage of both non-citizens in
South Africa and of South Africans who take up temporary or permanent employment or

% In terms of comparative approaches, the territorial

residence in other countries."
principle operative in social security is in these conventions replaced by a personal
entittement to benefits, which follows the beneficiary. The general principles which
constitute the content of bi- and multilateral arrangements in this regard, usually relate

to the following:"""

e tI choice of law principle, identifying the legal system which is applicable (as a
rule, the applicable law is that of the place of employment, the  :loci laboris);

e equal treatment (in the sense that all discrimination based on nationality is
prohibi 1);

'®® Boudahrain, A. 2000. “The Insecure Social Protection of Migrant Workers from The Maghreb. ” International
Social Security Review 53(2); 47-73

170 Eg, in terms of s 60 of the COIDA, an employee or dependant of an employee who is resident outside the
Republic or is absent from the Republic for a period(s) of more than six months, and to whom a pension is payable,
can be awarded a lump sum, thereby losing any entitlement to the pension.

7! Barnard C EC Employment Law (Oxford: OUP 2002) 302, commenting on the position in the EU.
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e aggregation of insurance periods (in tt : all periods taken into account by the
various national laws are aggrega | for the purposes of acquiring and
maintaining an entitlement to benefits, and of calculating such benefits); and

e Maintenance of acquired benefits and the payment of benefits to res _ :nts,
irrespective of the country to the agreement where they reside (“exportability”

principle).

Various ILO Conventions require co-ordination on the part of State parties in order to
guarantee migrant workers comprehensive and continuous protection on the basis of

effective equality and reciprocity.'"2

Also, South African benefits may be remitted through government to government
agreements or through the mines’ major recruitment agency. In South Africa, the
mining industry has two kinds of remittance in operation. The compulsory deferred pay,
whereby in the case of Mozambique and Lesotho, home country legislation compels
migrants to remit 60% and 30% respectively of their earnings to their home countries.'”
Voluntary remittance is also involved, whereby TEBA and the banks have instituted
efficient systems for voluntary deferment of wages. TEBA's voluntary system has been
known to remit more funds to the home countries than the compulsory deferred pay

system.'”

It was earlier illustrated above that, South Africa is not yet part of the multilateral and
bilateral agreements on the co-ordination of social security'”®. The absence of proper bi-
or multilateral arrangements in this regard between South Africa and other neighboring

states have been said to amount to non-observance of international obligations by

2 Eg. the Maintenance of Social Security Rights Convention (No 157 of 1982) and the supplementing
Recommendation (No 167 of 1983).

' Jonathan C. Contract Migration to South Africa: Past, Present and Future. Accessed at
http://www.queensu.ca/samp/transform/crush.htm. On the South African side, this compulsory deference policy has
been critiqued by the Chamber of Mines as violating the basic rights of a person to earn and spend their money as
they wish.

7 Ibid. _

'3 Olivier and Mpedi LG 2003. “Coordination and Intergration of Social Security in the SADC Region, Develping
Intergration” Journal for Juridical Science 10.
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South Africa, which opens migrant workers, both documented and undocumented to

vulnerabilities of exploitation and abuse in the host country.'”
2.6 CHAPTER SUMMARY

..1e analysis above shows how strongly the legal position of migrants in social security
is governed by immigration policies. The inclusion of migrants in the social security
system can to some extent be explained with reference to the forces that have led to
gradual development of the right to social security itself. But in the end it appears that
the quality of treatment of migrants in social security law is strongly dependent upon the
migration policies conducted by a country as illustrated by the developments in South

Africa and other trends.

Moreover, any approach to combating discrimination against non-citizens should take
into account the varying state interests at stake with due regard to categories of rights
(e.g. political rights, right to education, social security, other economic rights etc) as to
various kinds of non-citizens with their distinct relationships to the country in which they
are residing (e.g. permanent residents, migrant workers, temporary residents). This
must be done in proportion to the legitimacy of state interest or rationales for distinctions
between citizens and non-citizens or among non-citizens.'”” South Africans case study

in this chapter provides a good example.

To conclude therefore, it is evident from the discussion so far that the social security
jurisprudence in South Africa hitherto, has received the legislative and policy
recognition. The point is to develop such jurisprudence so as to enable it to attain its
ideals. The declared objective of this chaptér was to sketch the social security policies

in South Africa as they relate to migrant workers. The following chapter examines how

'8 Ibid. Also see art 3 of ILO Convention 2 of 1919, to which South Africa is a party (South Africa ratified the
Convention 20 February 1924). It stipulates: "The Members of the International Labour Organisation which ratify
this Convention and which have established systems of insurance against unemployment shall, upon terms being
agreed between the Members concerned, make arrangements whereby workers belonging to one Member and
working in the territory of another shall be admitted to the same rates of benefit of such insurance as those which
obtain for the workers belonging to the latter."

177 Weissbrodt David, “Final Report on the Rights of Non-citizens”, UN Doc E/CN.4/Sub.2/2003/23 (2003)11.
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the current constitutional set-up has been able to systematize the social security

protection of migrant workers.
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CHAPTER THREE

CONSTITUTIONAL IMPERATIVE ON THE RIGHT TO SOCIAL SECURITY:
IMPLICATIONS FOR MIGRANT WORKERS

3.1 INTRODUCTION

Following the previous chapter, which briefly discussed the social security policies, law
and their developments in South Africa as they relate to migrant workers, it is now
befitting tt efore to proceed to analyze how the current constitutional provisions have
influenced the concept and application of social security. The objective of this«  »ter is
to reflect on the impact of the South African constitutional framework on the exclusion of
non-citizens especially of migrant workers as a vulnerable group from social security
provisioning. This is discussed from both a theoretical and practical or implementation
perspective, as is apparent from the developing constitutional jurisprudence in the field
of social security in South Africa. The inquiry is lar¢ vy of a constitutional and social
security law nature. Its ultimate objective is to determine to what extent e social
security right of migrant workers has been safeguarded in the South African

Constitution.

The chapter is divided into two three sections. The first section evaluates the South
African theoretical perspectives on the constitutional imperative relating to social
security for non-citizens as a vulnerable group. Under this section we will attempt to
unpack the constitutional provisions of social security as well as look into how the
marginalization of this group has been addressed. The second part deals with
interpretation and enforcement of the constitutional imperatives by courts. Third part
deals with the possibility of providing equal access to migrant workers under both social

insurance and social sistance.
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3.2. CONSTITUTIONAL BACKGROUND
3.2.1 A General Overview

In any discussion dealing with the regulatory framework of social security, it is
compelling to consider the underlying foundation of the framework, which, in this case
would be constitutional imperative to guarantee everyone access to social security as a
fundamental socio-economic right. The view of the Constitutional Court in this regard
will also provide important guidelines on the shaping of the future policy and legislative
reform towards being inclusive. For the fifst time in our historical dispensation, the
South African Constitution signaled a milestone by putting an end to an era which was

characterized by untold sorrow and no respect for human rights.'”®

“ne of the aims of the Constitution is to heal the divisions of the past and to establish a
society based on democratic values, social justice and fundamental human rights.'”® A
further aim is to improve the quality of life of all citizens and to free the potential of each
person'®®. Social security can play a major role in ensuring social justice, in freeing the
potential of all citizens and in improving their quality of life as clearly stipulated in the

preamble.

Section 1 of the Constitution contains the values on which the country is founded,
including human dignity, the achievement of equality and the advancement of human
rights and freedoms.'®'The introduction of this new constitution came with a host of
rights (both socio-economic and civil and political rights) and duties in its Bill of rights
and duties which signified the dawn of the new era'®. Socio-economic rights

entrenched in the Constitution include, among others, the following ; the right of access

178 See the Preamble to the South African Constitution Act 108 of 1996. This Constitution, often referred to as the
Final Constitution, replaced the Interim Constitution (Act 200 of 1993).

179 preamble to the South African Constitution, 108 of 1996.

% Ibid.

'¥! Section 1 (a). .

%2 Sarkin J 1998 “ The Development of the Human Rights culture in South Africa” 20 Human Rights Quarterly
628.
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to housing'®, the right of access to health care'®, the right of access to sufficient food

and water and the right to basic information.'®®
3.2.2 Current Status of the Constitution as the Supreme Law

Section 2 of the Constitution expresses the role the Constitution is meant to play with
regard to social security regulation, } ‘icy-making d administrative practice. It states
that the Constitution is the supreme law of the land, law or conduct inconsistent with it is

invalid, and the obligations imposed by it must be fulfilled. '®

The state is obliged to conform to the rights contained in its Bill of Rights, as they are
said to bind the legislature, the executive, the judiciary and all organs of the state, as
well as, to the extent foreseen by the Constitution, natural and juristic persons'®’. In
recent times, the courts have not hesitated to enforce the supremacy of the C _ 1stitution
in the area of social security on circumstances where its prerequisites have not been
adhered. The Constitution now makes the Constitutional Court the final obiter over all
constitutional matters.'® Interpreting the provisions of the Constitution, particularly
section 2 one cannot refrain but borrow (as a comparative analysis) from Chief justice
Marshall’'s assertion that certainly, ‘all those who have framed written constitutions
contemplate them as forming the fundamental and paramount law of the nation,
consequently the theory of every such government must be, that an Act of the
legislature repugnant to tt  Constitution, is void'.'®® These rights which appear in the
Constitution as well as the obligations which go along with them, have some

implications on the South African social security system as will be shown hereunder.

' ction 26 of the itution.

% Section 26 (1)(a).

8 Section 29.

18 Section 2.

"*7 Ibid.

1% Section 167 (5) proclaims “The Constitutional Court makes the final decision whether the Act of Parliament, a
provincial Act or conduct of the President is Constitutional”.

%% See Marbury v Madison 5 U.S. 137 (1803) at 176.
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3.3 CONSTITUTIONAL IMPERATI\ .3 ON SOCIAL SECURITY: IMPLICATIONS FOR
MIGRANT WORKERS

The South African Constitution provides every person with the right of access to social
security, including, if they are unable to support themselves and their dependants,

0 1t imposes an obligation on the State to take

appropriate social assistance.
reasonable legislative and other measures, within its available resources, to achieve the
progressive realization of this right'®'. Furthermore, the State has a duty to respect,
protect, promote and fulfill the aforesaid right of access to social security.'**Lastly, in
interpreting this right, the South African courts are required to promote the values that
underlie an open and democratic society based on human dignity, equality and
freedom'®

Rights."

. In addition, they must promote the spirit, purport and objects of the Bill of

There are, therefore, several core principles which underlie and enhance the
constitutional protection of social security as a human right in South Africa, examples of
which are:

e The constitutional supremacy (effectively replacing the principle of parliamentary
sovereignty);'®

e an international law-friendly approach, which allows institutions entrusted with
interpreting and enforcing fundamental rights to rely extensively on international law

norms and precedent;'®

1%9°8.27(1)© of the Constitution.
1827 ).
25702).
'%*8.39 (1) (a) of the Constitution.
539 (2).
> This follows from the supreme status which has been allocated to the Constitution: according to s 2 it is
the supreme law of the Republic; law or conduct inconsistent with it is invalid, and the obligations imposed
bg/ it must be fulfilled.

S 39(1)(b) stipulates that a court, tribunal or forum must, when interpreting the Bill of Rights, consider
international law. According to the Constitutional Court decision in S v Makwanyane 1995 3 S4 391 (CC), 1995 6
BCLR 665 (CC) par 35 (quoted with approval in The Government of the Republic of South Africa v Grootboom
(2000) 11 BCLR 1169 (CC)) in the context of this provision, public international law would include non-bindi  1s
well as binding law. Furthermore, s 233 provides that "... wt  interpreti  any legislation, every courtr tp er
any reasonable interpretation of the legislation that is consistent with international law over any alternative
interpretation that is inconsistent with international law."
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e The right to equality, and from a social security point of view, equality and
administrative justice: the social security sys" n must not unfairly discriminate (directly

or indirectly) against person.'¥’

The abovementioned principles are very much significant to the present discussion.
This is for the reason that for our system to be inclusive, it has to be guided or based on
the abovementioned principles. The exclusion of migrant workers raises serious

questions of a constitutional nature'®.

Jurisprudentially the right to equal treatment has already in the area of employment
been interpreted to imply that there is no basis to distinguish between foreigners who
have obtained permanent resident status and South African citizens.'® Furthermore,
some of the present exclusions pertaining to migrant workers may be cont y to South
Africans treaty obligations, for example the exclusion of fixed term migrant workers

under the Unemployment Insurance Ac®.

From the social security point perspective, this does not point to the fact that all
categories of non-citizens migrants would have to be treated alike. This may affect in
particular the position of non-citizens who are illegally in the country. However, the
White Paper on International Migration?®! recognizes that there is no constitutional basis
to exclude in general, the application of the Bill of Rights based on the status of a
person while in South Africa. This means that it should apply to all those living in South

Africa including refugees, migrant workers, and including illegal immigrants.2®

"7 The exclusion of permanent residents from being eligible for social grants in terms of the Social Assistance
Act is questionable in the light of the Constitutional Court’s decision in Larbi-Odam and others v Member of
Executive Council for Education (North West Province) and another 1997(12) BCLR 1655 (CC).
Unemployment Insurance Act 63 of 2001.

%% see Larbi-Odam v. Member of Executive Council for education 1998 (1) S4 745 paras 30-31.

2% Supra section 6.

1’31 March 1999.

22 White Paper on International Migration paras 2.2-2.4.
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3.3.1 The Constitutional Set-up and its implication on the quality of life for all

in order for us to ef tively advocate for a chan¢ or lobby for the inclusion of the
marginalized, we first have to ascertain the purpose of the South African Constitution. It
is apparent that the prevailing constitutional framework in South Africa has been mainly
designed to prevent exclusion as a result of and as a response to past human rights
abuses which lead to large-scale marginalization. This flows from the fact that the
Constitution of the Republic of South Africa is clearly intended at avoiding a repetition of
past injustices and to forge a new culture of accommodation, mutual respect, equality
and freedom in South Africa. The preamble to the final (1996) Constitution®® bears

clear testimony to this. It states:

"We, the people of South Africa, Recognize the injustices of our past; Honour
those who suffered for justice and freedom in our land; Respect thos who ha
worked to build and develop our country; and believe that South Africa belongs to
all who live in it, united in our diversity. We therefore, through our freely elected
representatives, adopt this Constitution as the supreme law of the Republic so as
to Heal the divisions of the past and establish a society based on democratic
values, social justice and fundamental human rights; Lay the foundations for a
democratic and open society in which government is based on the will of the
people and every citizen is equally protected by law; Improve the quality of life of
all citizens and free the potential of each person; and Build a united and
democratic South Africa able to take its rightful place as a sovereign state in the
family of nations. May God protect our people."

In addition, in one of its first judgments, the Constitutional Court had this to say:?**

". .. the Constitution introduces democracy and equality for the first time in South
Africa. It acknowledges a past of intense suffering and injustice, and promises a

future of reconciliation and reconstruction . . ."

Apart from ensuring that there is no repetition of injustices of the past as shown above,
the constitution also entrenches a Bill of Rights chapter which has deviated from the

traditional approach which used to distinguish between second generation rights and

%108 of 1996.
24 Sy, Mhlungu 1995 3 SA 867 (CC).
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first generation rights. In its Bill of Rights chapter, the Constitution gives extensive
recognition to and entrenches all the fundamental human rights without classifying them
into categories as was the case before. This is evident particularly in the areas of labour
relations, environment, land, housing, health care, food, water, and social security, and
with regard to children, education, language and culture rights, the rights of cultural,
religious and linguistic communities, and just administrative action.?*®> The entrenchment
of social security in a bill of rights notionally and conceptually constitutes an example of

socio-economic rights protection.

When thes rights and the way in which they are provided for and protected are viewed
in context and as a whole, the inference can be drawn that the Constitution clearly
intends to regard South Africa as a social state. This also flows from the stated aim to
heal the divisions of the past and establish a society based on democratic values, social
justice and fundamental human rights, and to improve the quality of life of all citizens
and free the potential of each person®®. Also, the Constitutional Court has often
rei__ated that tt meaning of the rights contained in the Bill of Rights must t

determined and understood against the background of past human rights abuses, ¢ d
that the Constitution endeavors to bring about reconciliation and reconstruction.?®” That
is to say all of this is intended to have an impact on the quality of life of those subject to

the Constitution.

3.3.2 Dissecting the Purpose of the Constitution as it relates to Social Security

and Migrant Workers

A certain minimum approach will ensure that the spirit as has been envisaged in the
Constitution is upt d, especially that of cementing the preventive and inclusive
€ men ¢ 1 ef | itut f nev Tk bl from
the strengthening of the right of access to social security by other fundamental rights,

such as the right to access to health care services, to sufficient food and water, to

29823 -30.
2% In the Preamble.
%7 See above and the quotation from the Mhlungu judgment.
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adequate housing and the right to basic education, as well as the rights of children to
basic nutrition, shelter, basic health care services and social services.?® Olivier
postulates that these rights when put together can be said to ensure from a

constitutional and a human rights perspective adequate social security*®®.

Additionally, the Constitutional Court has affirmed that all the rights contained in the Bill
of Rights are interrelated, indivisible and mutually supporting.2'® The Constitutional
Court made it clear that realizing a particular socio-economic right, such as the right to
access to housing, would require that other elements which do at times form the basis
of other socio-economic rights, such as access to land, must be in place as well*'".
Furthermore, giving effect to one or some of these rights may have an impact on the
extent to which or manner in which the State has to give effect to the other rights. This
is particularly true in the area of social assistance. As noted by the court in Groothoom,

if under section 27;

"[t]he state has in place programmes to provide adequate social assistance to
those who are otherwise unable to support themselves and their dependants,
that would be relevant to the state's obligations in respect of other socio-

economic rights" 2"

In particular as far as social security is concerned, the Constitutional Court postulated
that when considering the purpose of providing access to social security to those in
need, a society has to make an attempt to ensure that basic necessities of life were

accessible to all.2™

208527 (1)(a), S.27(1)(b), $.26(1), S.28(1)(c) & S.29(1).

2% Olivier MP & Kalula ER “Scope of Coverage” in Olivier M et al Social Security: A Legal Analysis (Butterworths
Durban 2003) 127.

219 Government of the Republic of South Africa v Grootboom (2000) 11 BCLR 1169 (CC) par 53; Khosa & others v
The Minister of Social Development & others; Mahlaule & others v The Minister of Social ~ velopment & others
2004 (6) BCLR 569 (CC) par 40.

! Ibid. -

22 Government of the Republic of South Africa v Grootboom par 36.

283 Khosa & others v The Minister of Social Development & others; Mahlaule & others v The Minister of Social
Development & others 2004 6 BCLR 569 (CC) 573 A (case head note summary).
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The impact of the interrelated nature of the fundamental rights contained in the South
African Constitution in the area of social assistance has been clearly illustrated in a
recent case dealing with the exclusion of permanent residents from the purview of the
South African social assistance system. In Khosa the court once again s 3sed the
importance of adopting a holistic approach which takes into account the fact that all
rights are interrelated, interdependent and equally important,?™ the availability of human
and financial resources in determining whether the State has complied with the
constitutional standard of reasonableness, and other factors that may be relevant in a
given case.?'® It remarked that where the State argues that resources are not availal 3
to pay benefits to everyone entitled under section 27(1)(c), the criteria for excluding a
sy ific group (in this case permanent reéidents) must be consistent with the Bill of
Rights as a whole.?'® Whatever differentiation is made must be constitutionally valid and

cannot be arbitrary, irrational or manifest a naked pre enc 2"

3.3.3 Dealing with the excluded category or the marginalized people in South

Africa

It has to be noted that there is a specific constitutional focus on addressing the plight of
the most vulnerable and desperate in society. In particular, where categories of people
belonging to deprived and impoverished communities are marginalized or excluded, and
the right infringed is fundamental to tt r well-being (such as appropria- social
assistance, or adequate housing), the Constitutional Court appears to be willing to
intervene. .ais is, in particular, the case where the said commi ities have been

historically marginalized and/or excluded or appear to be particularly vulnerat

In Grootboom the Constitutional Court also emphasized that regard must be | 1 to the
extent and impact of historical disadvantage, the need to ensure that basic necessities

of life are available to all, and the importance of not neglectir~ particularly vulnerable

2! Ibid para 40.

1 Khosa pars 43-44.
215 supra pars 45.

2w op cit 53.
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groups.?'® We therefore argue that reasonableness should also be aligned or
understood in the spirit of the Bills of Rights as a whole. That is, the State must be seen
to be prioritizing the needs of tt most disadvantaged groups. ..lis opinion was

emphasized again in Treatment Action Campaign.®'®

The Constitutional Court held that the criterion of reasonableness®?, inter alia implies

that (especially in relation to dealing with the plight of tf  vulnerable):

* the vulnerable status of an affected category of people subject to the infringement of a
particular right such as the right to access to social security, the extent and impact of
historical disadvantage, the need to ensure that basic necessities of life are available to
all, and the importance of not neglecting particularly vulnerable groups,

* The extent of the impairment and the impact thereof on an affected category of people,
* the purpose of social security, and the impact of the infringement or exclusion on other

intersecting rights.

Vulnerable people can also be likened to people who are socially excluded. Social
exclusion has, at least so far, lacked a uniform or consistent definition. The problem of
social exclusion is that some groups in society are denied the opportunity to
meaningfully take part in the mechanisms offered by society through which they may
realize their livelihood, and a sense of self-respect.??' Some authors, for example,

222

define social exclusion as a process of social disqualification““. While scholars like

Kronauer?® unpacked the term by identifying six dimensions, namely exclusion from the

218
Pars 44.
? Par 68, quoting from Grootboom par 44. From this it follows that regard must be had to the extent and impact of
historical disadvantage. Furthermore, particularly vulnerable groups may not be neglected. Finally, basic human
dignity must be seen to be accorded to everyone when a social security programme is constructed and implemented.

220 S 27(2) indicates that the state must adopt reasonable measures, within its available resources, to achieve the
pr  essive realisation of the1  :to access to social security.

2! Collins H 2003 “Discrimination, equality and social exclusion” Modern Law Review 16 at 29.
222 Starrin M et al . “Employment and social Exclusion”. 4 comparison of 6 European Countries 15 at 17-18.
223 :

Ibid.
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labour market, economic exclusion, cultural exclusion, exclusion through social

isolation, institutional exclusion and spatial exclusion.

With the foregoing in picture, it is submitted that social exclusion has three features
social, political and economical. Many countries, either at national or regional level,
have developed a variety of measures and policies to address the plight of the
marginalized groups such as women, the aged, non-citizens, and people living with

disability.

Non tlizet were identi 1 as fo. ng part and parcel of the vulnerable groups,
therefore calling for urgent protection.??*. Hence, excluding migrant workers from the
social security protection is discriminatory against them. This is so because their
position puts them in a vulnerable situation which warrants constitutional protection.
Their exclusion has a strong stigmatizing effect. Because both migrants and citizens
contribute to the welfare system through the payment of taxes, the lack of congruence
between benefits and burdens created by a law that denies benefits to migrant workers
almost inevitably creates the impression that migrants are in some way infe »r to

citizens and less worthy of social security.

3.3.4 The Relationship between Human Dignity, Equality and Social Security:

Analysis on their impact on exclusion

In examining the constitutional right of access to social security, it is of utmost
importance that these rights be not examined and analyzed in isolation. This section will
provide an overview of the right to equality and the right to human dignity. It is argued
that these rights should underpin the realization of the rights of migrant workers. A lot is

evident from the equality jurisprudence of the Constitutional Court, where the

2 Khosa & others v The Minister of Social Development & others; Mahlaule & others v The Minister of Social
Development & others 2004 6 BCLR 569 (CC) 5721. For example, in Khosa the Court held that in casu where the
right to social assistance was conferred by the Constitution on "everyone" and permanent residents were denied
access to this right, the equality guarantee entrenched in s 9 of the Constitution was directly engaged (572J).
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impairment or violation of a person's dignity has been elevated to a decisive criterion in

cases where the unfairnes  of discrimination has to be proved.?®

As far as the employment area is concerned, the South African courts have consistently
held that there is a close correlation between the right to equality and the protection of a
person's dignity.??® It could be said that the strong link between human dignity and
equality is evidently in line with the purpose of social security rights, given the emphasis
social security places on the eradication of poverty, vulnerability and inequalities.??’
Treating human beings with dignity requires of the State to act in a reasonable manner

towards those claiming social security rights, such as the right to access to housing.??®

225 According to judgments such as found in the case of Harksen v Lane NO 1997 (6) BCLR 1489 (CC); Prinsloo v
Van der Linde 1997 (6) BCLR 759 (CC); Brink v Kitschoff NO 1996 (6) BCLR 752 (CC); See also Klinck, E "It
takes three to tango: The right to equality, social security and constitutional law in South Africa" 2001 Furopean
Journal of Law Reform Vol 3, no 2 at 182. Two elements are important to establish unfairness: the "listed grounds"
in the Constitution and the establishment of "impact":

(i) Under the listed or unlisted grounds one would determine whether the complainant (or group of complainants) is
part of a disadvantaged or vulnerable group; whether it can/has led to patterns of harm or disadvantage; whether that
is due to the group or the person's attributes and whether it impairs the person's (or group's) dignity or have a
comparably serious effect.

(if) Under the test for "impact” the person's (or group's) position in society; the nature of the discriminating
provisions or power; the purpose for which the provision or power is used; the extent to which it affects the person's
(or group's) rights; whether it violates the person's dignity or have a comparably serious impact; all in view of the
constitutional goals.

226 Larbi-Odam v Member of the Executive Council for Education (North-West Province) and the Minister of
Education 1997 BCLR 1655 (CC); Hoffmann v SA Airways 2000 (21) ILJ 2357 (CC), Walters v Transitional Local
Council of Port Elizabeth & another 2001 BCLR 98 (LC).

227 Klinck 2001. “Constitutional Perspectives on the Enforcement of Socio-Economics’ Furopean Journal of Law
Reform 182,

228 Government of the Republic of South Africa v Grootboom (2000) 11 BCLR 1169 (CC) par 83: "The Constitution
will be worth infinitely less than its paper if the reasonableness of state action concerned with housing is determined
without regard to the fundamental constitutional value of human dignity. Section 26, read in the context of the Bill
of R" "ts as a whole, must mean that the respondents have a 1" "it to reasonable action by the state in all
circumstances 1 with particular r 1to! dignity. In short, 1 emphasise that human beings are required to
be treated as human beings. This 1s the backdrop against which the conduct of the respondents towards the
appellants must be seen."

56



Liebenberg writes that dignity demands that society does its utmost to ensure that tho:
groups who are unable to gain access to basic economic needs are assisted.??® Human
dignity thus as a fundamental constitutional value as well as a fundamental right
contained in the Bill of Rights plays a very important role with regard to social rights
pertaining to the alleviation of poverty, and the equal treatment of those who are
historically deprived. The importance of  :ognising the interplay between human
dignity and equality in giving meaning to the socio-economic rights embedded in the
Constitution has recently been commented upon by the Constitutional Court in a recent
judgment reflecting on the exclusion of permanent residents from the South African

social assistance system.

The Constitutional Court weighed up the competing considerations and took into
account the intersecting fundamental rights (i.e. the right to human dignity, the right to
equality and the right to access to social security and in the event of deprivation the
right to access to appropriate social assistance) that were involved. The court relied on
a purposive approach to give meaning to the entitlement of "everyone" to the right(s)
enshrined in section 27(1) (c). It found that this notion in princip” includes "e  :ople in
our country".2*® The majority came to the conclusion that by excluding permanent
residents from the scheme for social security, the legislation limited their rights in a
manner that affected their dignity and equality in material respects. Dignity and equality
were founding values of the Constitution and lay at the heart of the Bill of Rights.
Sufficient reason for such invasive treatment of the rights of permanent residents had
not been established. The exclusion could, therefore, not be justified under the

Constitution.

» Liebenberg 2005 (21) “The Value of Human Dignity in Interpreting Socio-economic Rights” South African
Journal of Human Rights 17.
20 Khosa pars 46-47.
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3.5 SOCIAL INSURANCE AND SOCIAL ASSISTANCE: TOWARDS PROVIDING
EQUAL TREATMENT FOR MIGRANT WORKERS IN SOUTH AFRICA.

One of tt  basic characteristics of a right to social security is its universality. The right
presupposes that persons who are in a vulnerable position should be protected not
because of their status as workers, or because of their nationality, but by virtue of their
membership of society.?®' However, in the case of migrants, the universal character of
the right to social security has been considerably undermined. Access to social
assistance for migrants has always been more problematic than access to social
insurance. Because social insurance schemes have to a large extent always
presupposed a contract of service with the employer, nationality has not really been an
issue, as least where coverage of migrants is concerned.”® For migrants, the absence
of a nationality condition implies that migrants can be integrated into the social

insurance schemes of the host-State.

However, migrants nevertheless experience disadvantages in claiming social insurance
benefits; disadvantages resulting from the specific legal requirements which may exist
in national legislation.®® These include reduced pension rights as a result of
inconsistent insurance records, problems ‘in accessing benefits abroad, and many
others. The solution to these problems can be alleviated by national legislative efforts,
but in the end the realization of effective solutions requires the linking together of
national social security schemes on the basis of international agreements.?** The point
is, however, that in principle, nationality has not been a barrier to the extension of social

insurance rights to migrants.**

Extending social assistance to migrants, however, has been less straightforward. The
reason is not difficult to discern: while the origins of social insurance schemes are

based upon a iprocal insurance relation between an insured person and a social

21 ibid 245.

22 Supra.

23 Opcit.

24 See Smit above 394,
2 opeit Vonk 325.
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insurance institution, the origins of social assistance schen ; are based upon the
notion of unilateral chari >le obligation. In this regard, the prevailing opinion is tt ‘it is
not the host-state but the state of origin which is responsible for offering support to the
needy”.?*® Nationality has gradually been replaced by the condition of territoriality in

social security law.

However, in social assistance this principle has never been fully accepted. The two
principles are rather intertwir__ 1 (at least in South Africa) where the are links between
soc._. assistance ¢ 1 the legality of residence. This means that, in practice, only those

237 \While some

with permanent residence status usually qu ‘ify for social ssistance.
countries simply deny access to social assistance to undocumented migrants; other
countries only recognize entitiement to certain forms of minimal aid.?*®* Howe' , most
countries follow an “in between approach” in which some (but not all) social assistance
benefits are granted to irregular migrants.?*® These benefits usually include non
pecuniary services such as food, clothing, housing as well as assistance benefits for
children and minors. International law does little to improve the position of
undocumented or irregular migrants in these instances, and social assistani is also
largely excluded from international coordination treaties. For instance, UN Convention
97 specifically allows countr , in their national laws or regulations, to prescribe special
arrangements concerning benefits or portions of benefits which are payable wholly out

of public funds.

It is clear that migrants pay taxes, including indirect taxes, from the moment of arrival in
the host country, thereby contributing to the financing of the social security system. It is

hard to make a fair case for allowing migrants to contribute economically, but then

26 Supra.

27 As it had been seen from the above case law.

2% See Vonk. 2002. ‘Migration, Social Security and the Law: Some European Dilemmas’. European Journal of
I urity 320.

= One example is that of the Netherlands where, in terms of the so-called “Linking Act”, irregular migrants have

since 1998 been fully excluded from all public services [secondary or higher education, housing, rent subsidy,

facilities for handicapped persons, health care and all social security benefits, including national assistance].

However, legal aid, emergency health care and education for children to the age of eighteen years remain accessible

to all migrants, including regular ones. See Minderhoud “The Dutch Linking Act and the Violation of Various

Intemational Non-Discrimination Clauses” 2000 European Journal of Migration and the Law 186-187.
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refuse to share the economic benefits and risks. It therefore becomes necessary to
amend the relevant international instruments to expressly provide for tt ¢ sion of

certain minimum standards of protection to all migrant workers.
3.6. CHAPTER SUMMARY

As seen from the above, the South African Constitution provides every person with the
right of access to social security which includes social security and social insurance. It
further imposes a duty on the State, subject to the availability of resources, to give effect
to this particular right**°. So the State attempts to fulfill this right through for example an
unemployment insurance scheme to cover unemployment and social assistant’s grants.
However, these seemed to be imperfect aé they exclude certain ca jories of people
especially migrant workers in South Africa. Furthermore it was apparent from the
analysis of the South African constitutional framework in this chapter, that the adoption
of a fundamental rights-based approach could one way or the other, counteract the
exclusion of this group of people. In fact, it is clear that, from the particular constitutional
design adopted by the drafters of the Constitution, special attention has been paid to
importing measures into the Constitution, in particular in the form of fundamental rights
and constitutional values, which has as their ultimate aim the reintegration in particular
of the marginalized and excluded in society and even, to some extent, the labour

market.

However, from the same analysis it is also clear that the mere constitutional
€...)odiment of these measures are, on their own, not sufficient. In addition, as the
South African example would prove, it is in actual fact the presence of an independent
court system entrusted with constitutional jurisprudence which now guarantees that the
prevention and integrative elements discernable in the Constitution are given their

rightful place and effect.

0 0p cit.
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Furthermore and from the discussions in this chapter, how effective and permeating the
constitutionally provided preventive and integrative measures would in concrete terms
be, would be dependent on the partic ‘ar direction and approaches adopted by courts,
in particular the Constitutional Court, entrusted with constitutional jurisdiction. It is
evident that in South Africa the Constitutional Court has through its interpretive activities
adopted progressive stances. Overall, the court has been sensitive to the demands of
the Constitution in its attempt to address the plight of the people of this country, also

from the perspectives of prevention and integration.
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CHAPTER FOUR

MIGRANT WORKERS AND THE RIGHT TO SOCIAL SECURITY: AN
INTERNATIONAL PERSPECTIVE

4.1 INTRODUCTION

In the preceding chapters of this study, sufficient effort was spent on analyzing and
dissecting the constitutional imperatives on social security and migrant workers in South
Africa without necessarily invoking international law. It therefore remains the purpose of
this chapter to place the discussion within the international law context. The extent to
which international standards through various legal in instruments protect the human
rights of migrant workers and, in particular, their right of access to social security will be
the focus of this chapter. Any effort to reform the South African social security system
relating to migrant workers calls for necessary consideration of the international social
security standards. This is mainly because, South Africa is a member of a variety of
international organizations which include the ILO**" and because South Africa has an
international-law friendly Constitution, which requires the courts to consider international

law when interpreting the social security rights entrenched in the Bill of Rights.?*?

Although migrant workers enjoy the protection, as do all individuals, of a range of
international®® and regional®* human rights instruments, a discussion of all these
instruments falls beyond the scope of this paper. As such, this chapter will focus on

those instruments that relate specifically to the protection of migrant workers and their

2! South Africa became a member in 1919, but was compelled to withdraw in 1964 because of the apartheid
g)olicies. It was again readmitted in 1994- accessed at http://www.anc.org.za/un.

* Section 233.

* Here reference is made to the “International Bill of Rights”, namely the Universal Declaration of Human
Rights(tUDHR), the International Covenant on Civil and Political Rights, and the International Covenant on
Economic, Social and Cultural Rights. Other instruments include the Convention against Torture and other Cruel
Inhuman or Degrading Treatment and Punishment, the International Convention on the Rights of the Child, and the
Conventionont Elimination of All Forms of mination  inst Women.(C  \W).

#% Such regional instruments include the European Convention for the Protection of Human Rights and
Fundamental Freedoms, the African Charter on Human and People’s Rights and the American Convention on
Human Rights.
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families, and whether and to what extent they safeguard the right to social security.?*®

The determination of these facts will assist in measuring the extent to which South

Africa complies with international law standards.

For that purpose the chapter will be divided into five main headings. After providing
some clarification of conceptual issues and a brief background, the analysis will be
devoted to an examination of the international instruments, in particular their treatment
of the right to social security. Then the discussion will be geared towards the regional
regulation of social security for .._grant workers. In addition, the role of bilateral and
multilateral international agreements is discussed under and the agreements that play a
vital role in defining and strengthenir._ the rights of migrant worl ‘s to social sec ity.
Africa as a region and SADC as a sub-region will receive special attention given the fact

that South Africa forms an important part of these areas.

4.2 CLARIFICATIONS OF CONCEPTUAL ISSUES

In the international sphere, reference is often made to the term “international migrar ",
of which “migrants” or “migrant workers” constitute one albeit sizeable part. In chapter
one, we defined ‘migrant worker when dealing with the national regulation of social
security. In this chapter we would like to re  to international migrant’ within tt
international concept. Apart from migrant workers, the term “international migrants” also
includes refugees, stateless persons and displaced persons®®. This part will focus on
the extension of the right to social security specifically to migrant workers, although
many of the arguments also are applicable to other categories of international migrants.

There is no commonly accepted generic or general legal concept of the “migrant

2% These are the International Convention on the Protection of the Rights of All Migrant Workers and Members of
their Families, adopted by the United Nations (UN) in 1990 as well as the following instruments adopted by the
International Labour Organisation (ILO): Migration for __nployment invention (Revised) (No 97) and
Recommendation (Revised) (No 86), adopted in 1949, and the Migrant Workers (Supplementary Provisions)
Convention (No 143) and the Migrant Workers Recommendation (No 151), adopted in 1975.

#6 Art.1A(2) of the Convention Relating to the Status of Refugees, 1951 as modified by the 1967 Protocol, defines a
refugees as a person who, “owing to well-founded fear of persecution for reasons of race, religion, nationality,
membership of a particular social group or political opinions, is outside the country of his nationality and in unable
or, owing to such fear, is unwilling to avail himself of the protection of that country”.
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worker” in international law.?*” Different ¢ initions can t found in tt  various

international instruments dealing with international migration.

However, a useful starting point is to consider the definition contained in the
International Convention on the Protection of the Rights of All Migrant Workers a |
Members of their Families (he after Migrant Wort s Convention). Apart from its
universality of application to all migrant workers and members of their families, the

Convention**®defines a migrant worker as:

‘A person, who is to be engaged, is engaged or has been engaged in a

remunerated activity in a State of which he or she is not a national”.

It has to be kept in mind that, the above definition raises a number of conceptual issues
which require clarification. Firstly we will define what is meant by a national, followed by
undocumented migrants. For the purposes of this study, all those who have not
acquired the citizenship of the State of employment and are working or have worked in
that country, are included in the definition of “migrant worker’. The question of
citizenship is normally a matter regulated by domestic law in particular laws on
immigration. Based upon the principle of “territorial sovereignty”, it is generally
accepted that a State has the power to exercise exclusive control over its physical
domain, subject to limitations imposed by international law.?*® This principle is also

250

reflected in the Migrant Workers Convention®”" itself, where it is stated that;

%7 United Nations Commission on Human Rights, Report of the Special Rappoteur, Human Rights of Migrants par
28.

28 Art.2 of the International Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families, 1990 (hereafter Migrant Workers Convention)

9 See Bosniak G. “Human Rights, State Sovereinty and the Protection of Undocumented Migrants under the

I S Wo n 07 Ir b % . 27 er
entry and to ¢ liens, and their discretion to conter nationanty nas been tr 1
territorial sover¢  \ power since the late nineteenth century.

B0 Art. 79
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4.3.2.2 The General Role of the United Nations

The United Nations (UN) had demonstrated its conviction for the protection of human
rights, regardless of nationality or origin through several basic legal instruments such as
the United Declaration of 1948. Within the UN system, standard-setting on migrant
workers fall squarely within the ILO's sphere of competence. The ILO alone, among UN
organizations, is constitutionally charged with the “protection of the interests of workers
when employed in countries other than their own”.?' However, for a variety of reasons,
political and otherwise, the ILO was circumvented in 1990 when the UN adopted the
Migrant Workers Convention, an instrument that has been described as the )itome of

"2 and is considered to be one of the seven fundar :ntal

international human rights
human rights instruments that define basic, universal human rights and ensure their
explicit extension to vulnerable groups worldwide.?®® The Convention entered into force
on 1 July 2003, and has a total of 35 ratifications and 28 signatures to date.?®* The fact
that it took more than ten years for the Convention to receive enough ratifications for it
to enter into force is often viewed as a reflection of the broader general resistance to the
recognition of the application of human | rights standards to migrants, particularly

irregular migrants.?%®

The Convention has four stated purposes.?®® These are:

1 Bohning T. 1991. “The ILO and the New UN Convention on Migrant Workers; The Past and the Future” 1991
International Migration Review 698,700.

22 Supra 699.

23 see Taran 2000, International Migration 17, referring to a discussion paper of the Unitt Nations High
Commissioner for Refugees Reconciling Migration Control and Refugee Protection in the European Union: a
UNCHR Perspective (2000). The other six human rights instruments are the international Covenant on civil and
Political Rigz  (ICCPR), the ~ :rnational Covenant on Economic, Social and Cultural R (ICT5CR), the
convention on the Elimination of Racism and Racial Discrimination (CERD), the Convention Against Torture
(CAT), the Convention on the Elimination of All Forms of discrimination (CERD), the Convention on the
Elimination of All Forms of discrimination against women (CEDAW), and the convention on the rights of the Child
(CRC).

%% The most recent update of the list occurred on 26 January 2006. it is interesting to note that the countries that
have signed and/or ratified the convention consist only of so called “sending States”. None of the major “labour-
receiving” countries, that is states which primarily attract migrant labour, have to date either signed or ratified the
Convention. South Africa has neither singed or ratified the Convention. For a list of signatories and ratifications,see
http://ohchr.org./english/countries/ratification/13. last accessed on 30 June 2008.

%6 See Taran 2000 International Migration 18.

%% See Preamble of the Convention.
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* To unify the body of law applicable to migrant workers;
* To« nplement other instruments;
* To improve the distinctive status of migrant workers and tt 'r families; and

* To reduce clandestine trafficking.

Although the UN Migrant Workers Convention is the most comprel 1sive instrument on
the topic of ..._grant workers, it inevitably overlaps in some respects with the other ILO

instruments referred to eartier.?®’
4.3.3 International Instruments and Social Security Rights

In general, the approach of international instruments to the protection of social security
rights are similar, being confined to statements of general principles rather than
concerning themselves with the intricate details of the subject. The reason for this is the
belief that the affirmation and maintenance of fundamental principles and general
guidelines are better ensured at the universal muitilateral level, whereas the technical
matters arising in what is arguably a complex and diverse field are best left to bilateral

or specific multilateral treaties.?®®

Before examining the social security provisions in the specific migrant workers
instruments, an outline of other ILO standards concerned with social security warrant
description, if only to indicate their degree of overlap with (and sometimes even
divergence from) the specialized migrant worker instruments.?® Convention 102 of
1952 concerning Minimum Standards of Social Security entrenches, in article 68(2), the
principle of equality of treatment between national and non-national workers in respect
of contnibutory social security schemes, subject to any conditions of reciprocity provided

for in bilateral and multilateral agreements. Echoing provisions contained in instruments

%71t has been pointed out by Nafzifer 7 Bartel “The Migrant Workers convention: It’s Place in human Rights Law’
1991 International Migration Review 785 that this overlap with other ILO instruments, as well as with human rights
instruments (such as the UDHR,ICESCR,ICCPR,ESC,e.t.c.).

%0 ¢ __olewi iH.1997. Migrant Workers in Internati. 1 Human R _ tsi 114,

29 The ILO’s Committee of Experts have observed that the social security provisions in the migrant workers
instruments should be read in the context of the other ILO standards concerned with social security. Cholewinski
114 .

70



that deal specifically with migrant workers, it permits exclusions of non-nationals in

cases where benefits or part of benefits are payable wholly out of public funds.?”®

In other words, States parties have the right to exclude non-nationals from tax-funded or
non-contributory social security benefits. One other convention is specifically concerned
with equal treatment between nationals and non-nationals in the area of social security
are Convention 118 of 1962 concerning Equality of Treatment of Nationals and Non-
Nationals in Social Security. South Africa is yet to ratify this convention. This
Convention provides for equal treatment between nationals and non-nationals from
other States parties in respect of the accepted branches of social security.?’' Benefits
are to be awarded without any condition of resic 1ce.?’The are nonetheless
exceptions to this general principle. Similar to the provision in Convention 102 that
allows S es »me flexibility in respect of 1 1-contributory b¢ =fits, it provides that
conditions of residence of a prescribed duration may be prescribed for receipt of such
benefits. However, article 4(2) of Convention 118 excludes medical care, sickness
benefit, employment injury benefit and family benefit from this requirement. In other
words, non-nationals may have to fulfill prescribed periods of residence to be eligible for
non contributory benefits other than the four benefits specifically referred to and

mentioned above.

Finally, Convention 157 of 1982 concerning the Establishment of an International
System for the Maintenance of Social Security Rights applies to all branches of social
security, and establishes an international framework for the maintenance of acquired
rights and rights in the course of acquisition for workers who transfer their resic 1ce
from one country to another.?”®lt further ensures the effective provision of benefits
abroad when they return to their country of origin.?’“Tt Com 1tion permits Sta
parties to give effect to their obligations by concluding bilateral and multilateral

770 See art 68(1).
771 Art.2(1) provides that member states may accept the obligation of this Convention in respect of any one or more
of the nine branches of social security of which it has in effective operation legislation covering its own nationals
within its own territory.
772 Art.4(1).
273
Part II1.
74 Part 1V.
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agreements. However, these agreements need not cover all branches of social security,

nor apply to all categories of people.

The provisions of the instruments specifically focused on migrant workers, namely ILO
Conventions 97 and 143 and the UN Migrant Workers Convention, will now be

discussed.
4.3.4 Specific provisions on Migrant Workers
4.3.4.1 ILO Convention Ne 97 of 1982

Like its predecessors, ILO Convention Ne 97 (and Recommendation Ne 86) contains a
set of standards on the organization of migration and equality of treatment.”’*However,
in contrast to the earlier instruments, the set of standards in Convention 97 is more
elaborate, while simultaneously reflecting a more flexible response to the needs of
migrant workers. It is important to note that neither Convention 97 nor Convention 143
draws any distinction between workers who have migrated for permaneht settlement,
and those who have migrated for short-term or even seasonal work.?”® However, certain
categories of migrants are expressly excluded from the protection afforded by one or
the other of the two instruments. These are:

« Frontier workers:?"”

» Members of the liberal professions and artistes who are given permission to enter for
an (undefined) short duration;*’®

« Persons coming specifically for the purposes of training and education:*’® and

7 The preceding 1939 Convention had by 1946 not been ratified by any State and therefore did not come into force.
27 See Bohning N The Protection of Temporary Migrants by Conventions of the ILO and the UN, Presentation to
the Workshop on Temporary Migration: Assessment and Practical Proposals for Overcoming Protection Gaps at the
International Institute for Labour Studies, Geneva (18-19 Sept 2003).

" The term is not defined in either of the ILO Conventions. It seems to refer to workers who cross national borders
on a temporary basis to work, and who return daily, weekly or monthly to their place of domicile. However, it is
defined as follows in art.2 of the UN Migrant Workers Convention: “The term ‘frontier worker’ refers to a migrant
) re t her itualr ¢ _ bou to which he or she nc  ally ret every
day or at least once a week”.

7EArt 11.2 (b) in both Conventions.

7% Art 11.2(d) Convention 143.
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» employees of organizations or undertakings operating within the territory of a country
who have been admitted temporarily to that country at the request of their employer to
undertake specific duties or assignments for a limited and defined period of time and
who are required to leave that country on the completion of their duties or

assignments.2°

This last provision essentially applies to those workers who have special skills and who
go to another country to undertake specific short-term assignn 1ts.2"However, the
Committee of Experts of the ILO has pointed out that the provision does not imply that
all fixed-term workers can be excluded from the provisions of Convention 143. Finally,
the Committee of Experts point out that seasonal migrant workers are not excluded from
Cc../entions 97 and 143, and “should therefore benefit from equality of opportunity and
treatment”. However, the extent to which théy will really be able to benefit from national
policy will depend on the length of t...3 they stay in the country of  ployment. 2%t
should be noted that the UN Migrant Workers Convention goes beyond the definitions
contained in the ILO instruments by including categories of workers thus far excluded,
namely frontier workers, seasonal workers, seafarers, workers on offshore installations,
itinerant workers, project-tied workers, and self-employed wo ers®®. Part V of tl

Convention (articles 57- €~ establishes special protections for these ca” jor" ; of

workers.

Article 6 of Convention 97 confirms the principle of equality of treatment, and prohibits
inequality of treatmentt v ) “immigrants fawfully within its territory” and 1 ol sin
four areas, namely employment rights, trac union rights, social security rights, and
accommodation rights. Social security benefits are those stemming from legal

provisions in respect of employment injury, maternity, sickness, invalidity, old-age,

280 Art 11.2(e) Convention 143.

31 1L,0, Migrant Workers para 115.

282 supra 378.

28 For definitions of all these terms, see art 2 UN Migrant workers Convention.
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death, unemployment and family responsibilities, and any other contingency which,

scordir~ to national laws or regulations, is « rered by a cial curity sct v 2%

4.3.4.2 Convention 143 on Migrant Workers

In contrast, Convention 143 (which supplements Convention 97) refers to “social
security” in general, but this provision has to be read in conjunction with the

aforementioned provision of Convention 97.2%°

The principle of equal treatment is, however, narrowly applied, in that inequality of
treatment is only proscribed when it is “regulated by law or regulations, or is subject to
the control of administrative authorities”.2%® The principle is expanded by the subsequer

Convention 143,227 which provides that the State undertakes to promote and guarantee

“‘equality of opportunity and treatmenf in respect of employment and occupation
of social security, of trade union and cultural rights and of individual anc
collective freedoms for persons who as migrant workers or as members of thei

families are lawfully within its territory”.

Nevertheless, the equality of treatment is subject to the following express limitations:

there may be appropriate arrangements for the maintenance of acquired rights in the

8

course of acquisition,?®® and, more importantly, national laws or regulations of

immigration countries may prescribe special arrangements concerning benefits or

8% and concerning

portions of benefits which are payable wholly out of public funds,
allowances paid to persons who do not fulfill the contribution conditions prescribed for

the award of a normal pension.?*

284 Art 6.1(b) Convention 97.
285 Art 10 Convention 143.
26 Art 6.1(a).
287 Art ]0
‘ 1(b)(i} - _nvention' ..
2% This means that social security benefits financed out of public funds on non-contributory basis may be restricted
to nationals. See Cholewinski Migrant Workers 113.
%0 Art 6.1(b)(ii) Convention 97.
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It has been pointed out that, while Convention 143 represents an improvement over
Convention 97, a number of problems remain. In the first place, as equality is sought
with nationals, where the treatment of nationals themselves is poor, the situation of
migrant workers is not affected.”®' Secondly, where migrants are carrying out work not
done by nationals, the lack of comparator“may make it difficult, if not impossible, to

compare differential treatment.??

4.3.4.3 UN Migrant Workers Convention

A significc  point to note from the above discussion is that the UN Migrant Workers
Convention includes the families of migrant workers within the scope of the
Convention.”®®* Secondly, it is applicable to all migrant workers, regardless of

% and irrespective of their status?®®. In this regard, it has been hailed as the

reciprocity
“‘most ambitious statement to date of international concern for the problematic condition
of undocumented migrants”. In the preamble, the Convention recognizes that “workers
who are non-documented or in an irregular situation are frequently employed under less
favorable conditions of work than other workers”™®, and that “the human problems

involved in migration are even more serious in the case of irregular migration”.2%

Pl See Sivakumaran 2004, Georgetown Journal of International Law 120.

2 See Sivakumaran 120. The author points out that this is a very real problem given the fact that migr: ~ workers
often undertake work that nationals are unwilling to carry out.

> In art 4, “members of a family” are defined as persons who are married to migrant workers, plus their dependent
children.

2 This principle (of non-reciprocity) is also enshrined in ILO Convention 97 and 143. This means that so long as
the country of employment has ratified the Convention in question, the social security rights of migrants are to be
respected, irrespective of whether the migrant woi™ "¢ country  -atified the instrument.

3 For the sake of completeness it must be mentioned that the JLO Multilateral Framework on Labour M tion,
adopted by a tripartite meeting of experts in November 2005, proposes that “where appropriate”, social security
coverage and portability of benefits should be extended to “migrant workers in an irregular situation”(par9.9).
http://www.ilo.org/public/english/standards/pdf (last accessed on 20 June 2008).

¢ Bosniak V. 1991. International Migration Review 740.

®7 However, it must be noted that the Convention does distinguish between regular and irregular migrant workers by
providing the former with additional rights (Part III provides rights to all migrant workers and their families, while
Part IV provides additional rights only to those workers and their families who are documented or in a regular
situation). It thus creates, in effect, two classes of human rights protection.
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However, despite acknowledging the precarious situation of non-documented migrants,
the Convention nevertheless still differentiates between regular and irregular migrant
workers by providing the former with additional rights. Part 11l of the Convention extends
certain rights to all migrant workers and their families, while Part IV provides additional
rights only to those workers and their families who are documented or in a regular
situation. It thus creates, in effect, two classes of human rights protection. For example,
States parties are entitled to discriminate against undocumented migrants with respect
to rights to family unity, liberty of movement, participation in the public affairs of the
State of employment, equality of treatment with nationals as regards the receipt of
various social services, equality of treatment for family members, freedom from double

taxation, and further employment protections and trade union rights, among others?®.

This differentiation between regular and irregular migrants must be viewed against the
background of the persistent tension that the entire field of human rights suffers from,
namely between the principles of universal human rights and those of State sovereignty.
In the migration context, human rights and territorial principles meet and compete in two
different regulatory domains. In the first, namely that governing matters concerning the
admission and expulsion of aliens into and from a national territory, the tension “has

largely been resolved in favor of the State”.?*®

In the second place, for a variety of reasons,300 international law treats the power of
States to discriminate as both greater and mo  vital with respect to irregular
immigrants.*®'This is also reflected in the UN Convention, which, despite extending
substantial human rights protections to undocumented migrants, also makes it clear that
their irregular status makes these migrants less entitled to international protection than
other migrants. H