CHAPTER 4

CO-OPERATIVE COVERNANCE AND INTERGOVERNMENTAL RELATIC IS

4.1 INTRODUCTION

The spirit of the 1996 Constitution on spirit of ‘co-operative governance’ is reflecte in
its reference to “spheres', rather than “tiers of government'. In the system -
operative governance the three kinds of government are not stacked on one another in
hierarchical fashion, as the term tier suggests. South Africa’s constitutional system is
characterised by its integrated and cooperative nature, in contrast to the competitive
federal system which exists in countries such as Canada and the United States. Based
on the principle of Bundestreue (federal loyalty and trust) found in the German
constitutional system, a specific chapter (Chapter 3) on cooperative government was
included in the South African Constitution. The clear allocation of respon: Hilities
between national, provincial and local governments is an important prerequis 2 for
successful decentralisation that facilitates development driven at the local :  re.
Decentralisation can address poverty, gender inequality, environmental conce s, the

improvement of healthcare, education and access to technology.

itional government is tasked to develop a sound intergovernmental relations system
that is conducive to socio-economic transformation and through which it can provide a
range of support mechanisms to assist municipalities in effecting fundamental « ange at
grassroots level. Political leadership, with certain noticeable exceptions, in both
provincial and local government do not sufficiently assert their powers and e ci  acity
to exercise such powers is lacking. Both the national and the provincial governments
have the legislative authority to see to effective performance by municip: ties of the
functions by regulating their executive authority.

The division of powers and functions between provincial and >cal government in

schedule 4 and 5 lacks clarity and precision. Fiscal decentralisation is the most
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comprehensive and possibly traceable degree of decentralisation since it is directly
linked to budgetary practices. This chapter seeks to outline the conci its of
intergovernmental relations and co-operative governance and their relevance v 1

regard to environmental issues.
4.2 OVERVIEW OF INTERGOVERNMENTAL RELATIONS IN SOUTH AFRICA

According to Levy and Tapscott (2001:5) the adoption of an Interim Constitution in 1€

and a Final Constitution in late 1996 represented the formal and final repudiation of
apartheid rule. Significantly, the new Constitution also specified the configuration of e
state and stipulated that there be “national, provincial and local spheres of government”
and that these be “distinctive, interdependent and interrelated”. The decision to dest be
the different levels of government as “spheres” rather than “tiers” was a conscic
attempt to move away from the notion of a hierarchy with all the connotations of
subordination. In practice this has not generally proven to be the case, as the essence
of hierarchy remains prevalent in the “distinctiveness’i (the relative power: of the
different spheres of government, however much they may be mediated by the princi} s
which the Constitution requires for the conduct of intergovernmental relations. They
further observe that one of the most controversial issues in the debate that preceded
the drafting of the Interim Constitution was whether the South African State should be
unitary or federal in nature. This reflected a tension between the need to devolve power
to the provinces and the need to maintain central control. While the devolution of power
was seen by the African National Congress (ANC) alliance as being of importance in
taking democracy to the people, there was also an expressed fear that the devolution of
too much authority to the provinces could lead to a situation of too much authority > the
provinces could lead to a situation where the national government’s effotstoc 1 me
the legacy of apartheid to build a new national identity would be thwarted by p« ical

intransigehce at lower levels ( Levy and Tapscott 2001:5).

According to Van Zyl (2003: 23), all spheres are seen as equal partners in the system of

co-operative government. The national government will, for example, no longer “grant'
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funds to lower tiers of government, but merely “transfer' the constitutional share «

‘revenue of another sphere to it. Haysom (2001:44) observes that from 1990, as a broad
consensus began to emerge on the most difficult issues of the constitutional process,
(non-racial majoritarian democracy and the protection of cultural, religious, language
and political rights through a Bill of Rights), the differences in approach to provincial
autonomy and functions became sharper. The initial federalism debates were unh¢ ful
with respectively the African National Congress (ANC), on the other hand, and 2
federalists, on the other, talking past each other. The advantages and disadvantages of
federalism, eloquently set out in the various documents, were sim| / repeated.
Federalism became a byword for obstructing majoritarian democracy, for a costly,
corrupt and inefficient system of government of which apartheid’s Bantustans had been
demonstrable proof. At a time when South Africa was attempting to he: e racii and
ethnic divisions created by a violent past and nurtured under apartheid, federalism
would serve only to create a centrifugal dynamic at the heart of its political system. It
would also become a vehicle for secessionist and even insurrectionary forces. Itv in
this context that federalism became pejoratively associated with apartheid. Those who
adv a | federalism were seen as promoting a system that wo 1 fru: ate
maijoritarian democracy and reduce the capacity of national government to © :ct the
necessary transformation. And yet, on the other hand, the demands by the feder: sts
for the construction of a system of government that would promote account:  ty and
democracy, and allow for diversity and difference could not be adequately met within
the traditional unitarian response. Those parties that opposed federalism w¢ 3: en to
be promoting intrusive government, and to be opposed any checks on the exercise «

national power, and were considered insensitive to regional and cultural difference.

Chapter 3 of the 1996 Constitution analyses the political origin's of the Constitution and

the nature of the particular form of the constitutional division of powers. It discusses the
constitutional context of intergovernmental relations and its implications for co-operative
government. All law-making power in South Africa is vested in the national 3gislature
unless it has been expressly granted to provincial and local government. Tl ;

distinguishes South Africa from, for example, the United States which came together to
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services will adjust to the multifaceted demands. The second is efficiency. It can be
argued that locally financed and produced services will cost less. The third ; of a
political nature. Local government is an important training ground for democracy.
Stronger regional or local governments can control the tendency of central government
to become all powerful. The fourth and last could be called institutional. Co-ordination at
the local level is necessary and local public services cannot and would not be treated
independehtly. Local government can co-ordinate these services much more eas 1an

a national government would.

De Visser (2002: 2) submits that another important prerequisite for success
decentralisation that facilitates development driven at local level is the clear ¢ >cation of
responsibilities between national, provincial and local governments. Uncerta ov
who does what often leads to inadequate governance and will stifle the dev nent
mandate of local government. Clarity over assignments, the procedures, eir contc t
and impact is therefore of paramount importance. Reddy and Sabelo (1997: 579) cite a
Commonwealth round table on Democratization and Decentralization for Senior Local
Government Policymakers in Africa, where the following programme of action was
endorsed relative to governance and the promotion of democratic local governmer on
the continent:

« adherence to the Commonwealth principles of democratization and

decentralization entailing a commitment to democracy, fundamental human

rights, the rule of law, the independence of the judiciary and just and honest

“government including the empowerment of people at local level, unrestricted

political activity and organizing of fair and free elections at local level;

» allocation of the necessary resources and technical expertise y centr:
governments as well as the international donor community, to ensure the
successful preparation and implementation of the democratic agenda, including

support for civic education programmes;




* recognition of the'role that participatory local government can play in ¢ »port of

the consolidation of democracy and development objectives;

+ the promotion of a co-operative policy and institutional frame'

intergovernmental relations in the area of local government;

« an adequate enabling environment for local government, in 1ding the
necessary constitutional, legislative and financial safeguards and

allocations;

« effective devolution of power to ensure that local government is recognized by
central government as a distinct sphere of government and a tner in

development;

« restructuring of ministerial organizations and decentralization of e national
administrative machinery in response to public sector reform and si port for

good governance;

. consolidation of the democratic process by support for post-« :ction capa vy

building and induction/training programmes for elected local representatives;

» recognition of the need for close links between local democracy and

parliamentary democracy at national level;

- effective implementation of the International Union of Local Authorities (IULA)

Toronto Declaration on the Worldwide ™ 3claration of Lor  Self-Governi 1t
(adopted in June 1993) as a valuable gkuideline for the promc¢ »n a |

strengthening of local government;

» recognition that traditional leadership is afforded considerable credibility and

functions in many local communities and that with the creation of appropriate
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Work (2002:2) argues cogently that decentralisation is a complex process at rea es
beyond structural reforms proposed in institutional frameworks. Decentralisation can
address poverty, gender inequality, environmental concerns, the improvement of
healthcare, education and access to technology. Moreover, decentralisation does n
only affect government and civil service, but is conditional on the involvement of
community organisations, stakeholders in the private sector, internation: aid
organisations and citizens. Decentralisation brings decision-making closer to the pe 3
and therefore yields programmes and services that better address local needs. ...
challenge is to ensure that all stakeholders can, and will voice their opinions. As art of
the decentralisation process, policy makers and politicians are integrating programmes
to address citizen participation, promote advocacy groups, incorporate women a

poor in policy decisions, aid in poverty reduction and environmental initiatives at e
local level, and encourage subnationél autonomy and creativity in addressing local

needs.

Work (2002:18) is of the view that while decentralisation is primarily a po ci process,
it will not be successful unless adequate provision is made to finance the devolved «
deconcentrated responsibilities. As is evident from the few case studies reser :d
above, a large impediment to local service provision is lack of resources. More capa:
and technical expertise needs to be provided in the areas of local revenue generation
and financial assistance from the centre. While the decentralisation process in Sot
Africa is far from complete, the comprehensive vision of South African policy makers is
remarkable. The design of the political, fiscal and institutional changes is be
managed simultaneously and in different ways for different jurisdictions. Bekink (2006:
109) echoed same sentiments, he writes that although decentralization of functions is
often desirable to improve effectiveness, it must be thoroughly investigated and
considered. Without proper financial and administrative support the devc tion of
functions to local government can easily cause more damage than good. Devolution
without such support is often referred to as an “unfunded mandate”, which usu:  puts

more strain on the already limited resources of municipalities and can finally result in a

lack of proper delivery. In order to avoid unfunded mandates, it is suggested that all
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legislation or executive actions that deal with the decentralization or assignment «

powers are timeously referred to the Organised Local Government structures for

discussion and comment.
4.4 CONSTITUTIONAL PROVISIONS OF THE CO-OPERATIVE GOVERNAN(

Chapter 3 of the 1996 Constitution deals with Co-operative Governance. ro' les
that government is constituted as national, provincial and local spheres of governme
which are distinctive, interdependent and interrelated. All spheres of governmer  1ust
observe and adhere to the principles in this Chapter and must conduct eir activities
in the parameters that the Chapter provides. Section 41 of the Constitution ro' les

that all spheres of government and all organs of state within each sphere must:

preserve the peace, the national unity and the indivisibility of the Republic,
secure the well-being of the people of the Republic,

provide effective, transparent, accountable and coherent government for e
Republic as a whole,

be loyal to the Constitution, the republic and its people,

respect the Constitution status, institutions, powers and functions of gc  ‘nment
in the spheres,

not assume any power or function except those conferred on them in the terms of
the Constitution,

exercise their powers and perform their functions in a manner that does not
encroach on the geographical, functional or institution integrity of government
another sphere; and

.co-operate with one another in mutual trust and good faith by-

fostering friendly relations,

assisting and supporting one another,
informing one another of and consulting one another on m: ers of

common interest,




» co-ordinating their actions and legislation with one another,
= adhering to agreed procedures; and

= avoiding legal proceedings against one another.

Steytler (2005: 204) submits that South Africa’s system of decentralization is

conceptualized as a three-cornered hat- the three spheres of government are
‘distinctive’ in their powers, ‘interrelated’ in a hierarchy of supervisory powers, and
‘interdependent’ to perform the task of government in a cooperative manner. Indee
within the system of cooperative government prescribed in the Constitution, >cal
government is reserved a place in both national and provincial decision-m: g. To
function effectively, local government, consisting of numerous municipalities, is required
to act as a collective. Organized local government has thus been institutionalized i the
Constitution and legislation. Section 154(1) of the Constitution provides that the nation:

government, by legislative and other measures, must support and strength: e
capacity of municipalities to manage their own affairs, to exercise their powers and to
perform their functions. Section 154(2) further provides that draft national and provincial
legislation that affect the status, institutions, powers or functions of local govern:

must be published for public comment before or is introduced in Parliam¢ t or a
provincial legislature, in a manner that allows organized local govt ment,
municipalities and other interested persons an opportunity to make representation w

regard to the draft iegislation. Williams (2001: 212) observes that this stipulation is in
keeping with the concept of co-operative government and considered essential for the

proper functioning of democratic institutions.

Carpenter (1999: 51) perceptively observes that provision in the Constitution contains
both “hard” and “soft” phrases. Among the “soft” phrases are the ones that refer to
friendly relations, assistance and support, consultation and information, and avc ing
legal proceedings. Among the “hard” phrases are those enjoining spherc of
government not to arrogate the powers of other spheres to themselves, not to impinge
on the geographical, functional and institutional integrity of other spheres, and so on. Of

course, the word “integrity” is used here in its original sense of “wholeness” and not 1
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Setting disputes constructively without resorting to costly and time-cc suming
litigation.
Rationally and clearly dividing between them the roles and respons ties of

government, so as to minimize confusion and maximize effectiveness.

National government has a number of roles and responsibilities with respect to loc:

government, including:

A strategic role: national government is responsible for setting the overe
strategic framework for the economic and social development of the n: on, a
for all spheres of government. It should ensure that local government operates
within an enabling framework and is structured and capacitated in a way at
best enables it to promote the development of citizens, local communities and
the nation.

National government must provide an overall legislative framework for »>cal
government within the general framework set out in the Constitutic . This
includes:

Establishing the criteria for the demarcation of municipal boundaries, the
- definition of categories of municipalities and types within the categories.

Making provision for an appropriate division of powers and functions etween
Categories (C) and Categories (B) municipalities and municipal elector: systems

and administrative matters.

Ensuring that provincial legislation with respect to local government is forn

within a national ative framework.
Providing a framework for intergovernmental relations, including the strucl es,
9 lures and mechanisms to promote and ilitate positive intergovernmen

disputes within and between the spheres of government.

According to De Villiers (2007: 11) each sphere has constitutionally guaranteed powers
and functions, although the national parliament is empowered to legislate to set

minimum norms and standards applicable to the entire nation. The power of the national
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= [ssuing a directive to the Municipal Council, describing the extent of the fi ure
to fulfill its obligation and stating any steps required to meet its obligations;
Assuming responsibility for the relevant obligation in that mui sipality to the

extent necessary to —

Maintain essential national standards or meet establi ed minimi 1
standards for the rendering of a service;

Prevent that Municipal Council form taking unreasonable action that is
prejudicial to the interests of another municipality or to the prc 1ce as
a whole; or

Maintain economic unity; or

Dissolving the Municipal Council and appointing an administrator un 1wy
elected Municipal Council has been declared elected, if excer »nal

circumstances warrant such a step.

e |f a provincial executive intervenes in a municipality—

= |t must submit a written notice of the intervention to —

> The cabinet members responsible for the local government affairs;
and
The relevant provincial legislature and the national Council of

Provinces, within 14 days after the intervention began;

= The intervention must end if —
> The Cabinet member responsible for the local government affairs
disapproves the intervention within 28 days after the intervention
began or by the end of that period has not approved the intervention;

or




> The Council disapproves the intervention w in 180 days . =r the
intervention began or by the end of that period has not approved the

intervention; and

= The Council must, while the intervention continues, review the intervention
regularly and may make any appropriate recommendations to the provinc 1l

executive.
If a Municipal Council is dissolved —

= The provincial executive must immediately submit a written nc e of the

dissolution to —

> The Cabinet member responsible for local government affairs; and
> The relevant proVinciaI legislature and the national Council of

provinces; and
= The dissolution takes effect 14 days from the date of receipt of the nc :e by
the Council unless set aside by that Cabinet member or the Coun: before

the expiry of those 14 days.

If a municipality cannot or does not fulfill an obligation in terms of the C s n

or legislation to approve a budget or any revenue- raising measures necessary to

give effect to the budget, the relevant provincial executive must intervene vy
taking appropriate steps to ensure that the budget or those rever 3:-rais g

measures are approved, including dissolving the Municipal Council and —

= Appointing an administrator until a newly elected Municipal Council has been
declared elected; and
proving the temporary budget or revenue-raising measures to provide or

the continued functioning of the municipality.
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e |f a municipality, as a result of a crisis in its obligations to provide basic services

or to meet its financial commitments, or admits that it is unable to meet its

obligations or financial commitments, the relevant provincial executive must —

Impose a recovery plan aimed at securing the municipality’s at ty to me: its

obligations to provide basic services or its financial commitments, which —

>
>

Is to be prepared in accordance with national legislation; and
Binds the municipality in the exercise of its legislative and execution
authority, but only the extent necessary to solve the crisis in its

financial affairs and

Dissolve the Municipal Council, if the municipality cannot or does not apprc

legislative measures, including a budget or any revenue-raising measures,

necessary to give effect to the recovery plan, and —

Appoint an administrator until a newly elected Municipal Counc has
been declared elected; and

Approve a temporary budget-raising measures or any other meas es
giving effect to the recovery plan to provide for the continued

functioning of the municipality; or

If the Municipal Council is not dissolved, assume responsibility for 3

implementation of the recovery plan to the extent that the municipality cannot

. or does not otherwise implement the recovery plan.

e If a provincial executive intervenes in the municipality, it must submit a wr :n

notice of the intervention to —

» The Cabinet member responsible.for local government affairs; and




= The relevant provincial legislature and the National Council of Pro 1ces,

within seven days after the intervention began.

If a provincial executive cannot or does not or does not adequately exercise tl
powers or perform the function in the stead of the relevant provincial executive.
National legislation may regulate the implementation of this section, includir the

processes established by the section

According to De Visser et al (2000:19) section 139 does not require a total cc of
service delivery. Authors draw their conclusion on the basis of the text of section 139
where section 139(1)(b) speaks of assuming responsibility ‘for the relevant ¢ ligation’.
Failure in only one particular functional area can merit intervention. De Visser (198 9)
writes that there can be little doubt that a general utterance of disco f t or
dissatisfaction by the residents of the municipality does not suffice. When defen ng the
intervention, the province must point at objective factors. Examples are records of
electricity or water supply, photographic material of, for instance, muni )Hal roads,
statements made (under oath) by high officials and any other evidence that can prove

the existence of objective facts that made the province resort to intervention.

De Visser (1999:10) argues that it would be unfair and subversive to the idea of co-
o ral :governance if a province would fail to fulfil that cohstitutional duty of providing
the necessary support and subsequently assume responsibility for that municipality. The
result of this would be that a province could be in the position to promote the usurping of
power of a municipality by withholdi’ng the necessary support which would result in e
collapse of the municipality. This is an extreme position and would consti 2 d faith’
on the part of the province. But then again, disputes and arguments between rovinces
and municipalities are not uncommon. On the other hand, it does not seem to m: e
sense to prohibit a province from intervening, and to allow the situation in the
municipality to get worse, simply because of inaction by the province in the past. This

would result in an untenable situation.













start from the given set of initial conditions: every country has a history, and e cu 3nt

state of its fiscal institutions in large part reflects the prbduct of an evolutionary cess

of policy change over time.

Brand (2007: 4) writes that in federal or multilevel systems of government one finds
varying degrees of fiscal decentralisation or centralisation depending on the way one
looks at it. Fiscal decentralisation has the potential to strengthen good govern: :e
values such as accountability and public participation, and to accommodate diver: 7/ if
the respective provinces have sufficient administrative capacity to educate the citizens
about their developmental needs and their preferences regarding the delivery of
services. In a country such as South Africa with diverse needs in the various provinces
and local communities, fiscal decentralisation could be quite beneficial, but it is
dependent on the development of sufficient and appropriate administrative : ills at

provincial and local government level.

Fiscal decentralisation is the most comprehensive and possibly traceable de¢ 2 of
decentralisation since it is directly linked to budgetary practices. Fiscal decentr: za »n
refers to the resource reallocation to sub-national levels of government. Arrangements
for resource allocation are often negotiated between the central and local authorities
based on several factors including interregional equity, availability of resources ¢ &

levels of government and local fiscal management capacity. Exp: 3:nce in fiscal
decentralisation has led to capacity building in expenditure and revenue assignment

well as the design of fiscal transfer formulas and sub-national borrowing (Work 2002: 6).
4.8 INTERGOVERNMENTAL STRUCTURES

Du Plessis (2008: 109) advises that for cooperative emv inmental governa 3 to
succeed, political buy-in and leadership are still needed. A policy or working document
should be formulated with the participation of all roie players. To succeed in the
implementation of the policy, the necessary human, financii and technical resources

should be provided. Good use can be made of the structures in the Intergovernmental
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and structures, cross sphere task teams, working groups and the like, all in the ame of
cooperative governance. There has also been erratic and unfocused participation 1
coordination structures, with limited or no information shared, particula ' around
planning, and specifically IDP and provincial planning. A narrow structural approach as
also resulted in the collapse of structures as soon as difficulties are experienced,
manifested in the number of IGR forums which are periodically dysfunctional where

tensions exist.

According to Kalema (2000: 34) attempts to codify IGR, while they might ring greater
legal precision to the process, will not necessary relieve intergovernmental tensions and
may, in practice, aggravate them. This is because the most contentious issues in IGR
as indicated are generally of a political, not a technical nature. Policy frame to support
IGR should therefore take cognisance of the need to maintain a flexible framework for
promoting greater cooperation between the different spheres of government. 1 e fin:

analysis, it must also be borne in mind that neither a constitution nor an effective syster

of IGR can guarantee political stability in a country. These sentiments were : 30 e oed
by De Visser (2005:212) that intergovernmental structures should be afforded the
opportunity to evolve informally before institutionalization stiflés natural development.
They should not be too formal and their procedures too legalistic in order to retain the
elements of open communication and creativity. Yonatan and Steytler (2006: 5) submr

that the Act, by insﬁtutionalizing intergovernmental relations, seeks to address t :
shortcomings of the existing intergovernmental structures. Form z g
intergovernmental structures and assisting the structures in facilitating viable an

effective intergovernmental relations are the major objectives of the IRFA.

4.8.1 Intergovernmental Relations Dispute

Section 40 of the Intergovernmental Relations Framework Act provides that all organs

of state must make every reasonable effort:










functional area listed in Schedule 5, even though such matters may impact 1 on the

resource, such as water, over which it has exclusive authority.

Steytler (2005: 196) argues cogently that the division of powers and functions b: en
provincial and local government in schedule 4 and 5 lacks clarity and precision. The
distribution of powers and functions is done in broad strokes with no neat sep: | of
powers. To a large extent there is concurrency of powers in respect of most areas of
governance. In a number of functional areas the only distinction lies in (Sc

matter) and “municipal health service” (Schedule 4B matter). In some insti ces the
overlap is not explicit but inherent in the nature of the functional areas. For example, the
exercise of the provincial competence relating to liquor licenses (Sched : m: 3
will inevitably overlap with a municipality's power to control undertakings that sell liquor
to the public (Schedule 5B matter).

Section 156(4) of the Constitution adds a significant dimension to the issue around
assignments. It entrenches the principle of subsidiarity, which says that respons il 3s
should be allocated to the lowest level of government possible. Section 156(4) m: s

assignment by agreement of the administration of a Schedule 4A or 5A matter to a

municipality by national and prévincial government compulsory if —

. the matter would be most effectively administered locally; and

« the municipality has the capacity to administer it.

According to (Steytler 2003: 1), common competencies occur where more than « e
level of government (usually state and local, but not infrequently federal as w ., share
authority (be it legislative or executive or both) over the same functional area. The area
may be education, health, housing or the environment. The questions that tt arise
are how effective governance can be delivered in thése common function: reas,

because, as the old saying goes,' too many cooks spoil the broth.







departments (e.g. water, agriculture, housing, etc.) makes it difficult to attain proper
levels of alignment and coherence between these different functions, as each
department operates independently within its area of mandate. The core vi n
encapsulated in the Constitution becomes more “fuzzy” as the level of implementation is
moved outwards from principles through policy, legislation and regulation to the lowest
levels of governance, making co-operation and alignment across sectors at e lower

(local) levels that much more difficult.

Therefore, whilst the principles and policies derived from the Constitution are to a 1rge
exte complementary or supportive, there are several instances where specific
legislative or regulatory components are at worst contradictory or, at best, do not
complement each other. In some cases, such as issues associated with mini
activities, there is also a lack of clarity as to which statutory requirements take
precedence, or are more important, than others. Malan (2009:1144) agrees with
Mackay and Ashton in his submission that even though the previous Department of
Environmental Affairs and Tourism strove to regain decision-making on matters

regarding the environment, intergovernmental co-ordination and harmonisation of

policies, principles and actions were lacking. Table 4.1 below illustrates the

relationships between the national Constitution, functions of national :v¢ line
departments and local Government. The separate identity and functions of each line
department complicate alignment of national policy and statutes with service d¢ very

processes.




Figure 4.1 Interrelationship between National Departments and Local Government

EACH GOVERNMENT
DEPARTMENT HAS
ITS OWN LINE
FUNCTIONS

. CONSTITUTION

NATIONAL
GOVERNMENT
DEPARTMENTS  FPrinciples A

s /
Policies P :

i

7/
Statutes 7 ~

LOCAL
GOVERNMENT 7
DEPARTMENTS

Service Delivery

Municipal Bylaws

Source: MacKay and Ashton (2004:4)

Bosman et al (2004: 414) write that although the provisions on environment:

governance may seem quite straightforward, many still need to be formalised in

legislative arrangements. In the political 'decision-making arena, discussions s

continue with a view to adjust levels of responsibility for several are ; where
n ; ). However, because day-to-day functions

performed, government officials often have to take decisions and co-operate in areas of |

overlapping or shared responsibility that are not always sufficiently clear. Bosman et al

(2004:415) further submit that the Constitution recognises the principle of co-operative




governance and has assigned key executive, regulatory, administrative and service
provision roles, responsibiliies and functions to national, provincial and >cal
government that relate to different components of the environment. In accordan:  with
this, section 44 of the Constitution assigns national government the power to pass
legislation on any matter, including a matter within a functional area listed in Sc [ 3
4, but excluding a matter within a functional areablisted in Schedule 5. On the other
hand, section 104 of the Constitution assigns provincial government the power ' pass
legislation for its province regarding any matter within a functional area listed 1 b

Schedules 4 and 5. A municipality has executive authority in respect of, and has the

right to administer local government matters listed in Part B of Schedules 4 and 5.

Commenting on the environment governance of the World Heritage Site (herein i er
refered to as “WHS"), Kotze and De La Harpe (2008: 31) assume that the legislature
recognises fragmentation of the environmental governance effort relating to 1S
because of certain legislative mechanisms to achieve a more aligned and inte : d
regime. The primary and least intrusive mechanism available for integra »n and
alignment is arguably that of cooperative governance. Cooperative governance is an

acknowlsdged governance model to align fragmented governance processes in Sol

Africa and is also applicable to the fragmented environment governance regime.

Cooperative governance in this context is referred to as cooperative enviro nel

governance which may be defined:

The integration of the different spheres of government and line functionaries at
international, intra-regional and intra-governmental level; co-operation between
individual government officials in each sphere/line functionary; co-operation between
government officials in different spheres/line functionaries; integration of policy,
regulation methods and tools, service provision and scrutiny; and co-operation v h
industry and the public in order to achieve the principles of sustainability.

The Local Government Indaba on Environment held on 22-23 July 2009 in

Johannesburg, noted inter alia:




Concérned that if left unattended, unintegrated planning practices, 1 of

cooperation between the spheres of government and inconsistent prii ty setti
will lead to an increased impacts on local level ecosystems and reduced service

delivery;

Emphasizing the importance of commitments and principles enshrined in Agenda
21, the Johannesburg Plan of Implementation, the Millennium Deve ment
Goals; our national Constitution and national environmental policy and legislative

framework:

Acknowledging individual and collective rights and responsibilities towards
sustainable development and notwithstanding previous efforts, a stfong need
remains for a more empowered and effective system of en n

cooperative governance, a new paradigm that includes values and ethics in our

governance and lifestyles;

Being Mindful that climate change is one of the most serious threats to
sustainable development, with adverse impacts expected on the environment
and natural resources, human health, food security, economic activities and
investment, natural resources and physical infrastructure. The poor and the most
vulnerable communities are the least equipped to be able to adapt to the

potential effects of climate change.

Realising that the three categories of municipalities have different environm ;
management responsibilities and functions, it is imperative to ensure that these
are implemented in the most integrated manner aligned with both provinci: : d

national priorities and programmes.




e Calling on National Treasury to engage with Local Government and the

environment sector in reviewing the fiscal framework for the environment

mandate.

Committing to promote longer term sustainable socio-economic deve pr nt

planning beyond a 5-year time horizon but which informs municip: ties’ mec 1m

term (5-year) plans.

A more fundamental problem is the perceived absence of a common approach to loc:
government and the supporting processes that seek to minimise contradictions at
nationa! level. A good example is the Health Act of 2003, where the definition of
“municipal health services” and the allocation of this function to district municipi s
contradict the department of provincial and local government’s approach to i
government powers in general and district-local municipal relations in partic ar. an
over-inclusive definition, “municipal health services” are defined as: (a) water quality
monitoring; (b) food control; (c) waste management; (d) contr remises; (e)
communicable disease control; (f) vector control; (g) environmental pollution control; )
disposal of the dead; and (i) chemical safety, but excludes port health, m: aria con
and control of hazardous substances. This definition conflicts with the allocation of
functions between district and local municipalities. While the “municipal health services”
function is a district function in terms of section 84 of the Municipal Structures Act, 2
“licensing and control of undertakings that sell food to the public” and “air p« ution” are
local functions. The problem with the definition of “municipal health services”
symptomatic of a larger problem, namely the lack of integration and coordination at
national level. The lack of a coherent set of guidelines on the meaning of the functional
areas of local government means that inconsistencies are likely to occur. The absence
of a clearing house for local government legislation in the department of provincial and
local government as the department responsible for local government will inevitably
result in an uncoordinated approach to local government (Steytler 2008:527). |

(2009) observes that environmental planning is not a separate or another processes of

municipal planning. It is an integral part of municipal planning. Co-operative governance
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plays an important role in realizing challenges of environmental lanni j} and

sustainable development.
4.10 CHALLENGES FACING COOPERATIVE GOVERNANCE

According to Bosman et al (2004: 420), the architects of the Constitution should have
foreseen the inevitable uncertainty that might arise where more than one s| e of
government is required to perform similar tasks. Authors argue that the designation of
the different roles and responsibilities by the drafters was premeditated, sincé the
principles on co-operative governance may be employed to preclude any confusic and
resultant poor regulation, administration, and governance of environmental matters. It
seems furthermore that the drafters of Schedules 4 and 5 of the 1996 Constitution did
not have the same concept in mind as the drafters of the definition of ‘environment’ as
outlined in section 1 of the NEMA. This, as well as the manner in whi | e
competences of the different spheres of government are assigned under Schedi :s 4
and 5, negate co-operation, harmonisation, and integration and actuz zads to
confusion and even conflict. Unless some of these discrepancies are addressed and
rectified, Integrated Environmental Management (IEM), as understood in its broadest
sense, will not become a reality in South Africa. Although Schedules 4 and 5 are
currently under investigation for the purpose of revision, it will take some time before the
1996 Constitution is amended. Any proposed amendment to Schedules 4 and 5w give
rise to turf wars between the different spheres of government. However, in the long
term, the 1996 Constitution will have to be amended to provide clarity not only on e
role and responsibilities of the different spheres of government, but also within specific

spheres.

Edwards (2008: 75) submits that the lack of cooperative governance at « erent

spheres has been attributed to the fact that the three spheres had to deal with issues

such as bureaucracy, and a lack of:

e properly coordinated and structured information systems to facilitate provincial
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that Cooperative Environmental Governance (CEG) is provided for in various acts,
including, amongst others: the Constitution, NEMA, the Intergovernmental Relations
Framewbrk Act,and numerous sectoral environmental acts such as the Water Services
Act, the National Water Act, the National Heritage Resources Act, the Nation: Nuclear
Regulator Act, Local Government: Municipal Systems Act, the MPRDA, the National
Environmental Management: Protected Areas Act (NEM:PAA), National Environt :ntal
Management: Biodiversity Act (NEM:BA), and National Environmental Management Air
Quality Act (NEM:AQA). Despite this comprehensive legal framework and ote al
utility of CEG as an integration mechanism, evidence suggests that CEG is not very
successful in practice. Reasons for lack of implementation, or minor success in
im|  1enting CEG, may be ascribed to, inter alia: lack of political commitment and
commitment at the operational level of government; intensifying turf wars « veen
government officials, spheres and departments of government; lack of human and
financial resources to implement CEG and other governance priorities taking
precedence over CEG. Despite these failures’ in implementing CEG, itis elieved that
CEG is still the best basis from which to proceed to achieve a more integrated EG
regime. It is possible under the existing legislation and opportunities fc CEG, to
address many of the problems and put in place a system which will encourage

cooperative governance which will lead to better governance of WHS.

From the point of view of the Constitution, the system of intergovernmental relations in
South Africa faces a number of challenges. Most importantly, it must demonstrate that it
aliows the kind of co-ordination and co-operation amongst governments in every : here

that ensures the provision of basic human serviced to all South Africans and is effective

in redressing the imbalances that are the legacy of apartheid. And it must do is in a

way that strengthens democratic government (Murray 2001:81). The s ate¢ at
should be implemented is the strengthening of coordination. All planning, policy
acti ies and budgets should be coordinated in such a way as to romote effect
intergovernmental relations, and to prevent the duplication and overlapping of functions
between the three spheres of government. In order to ensure long-term and effective

interaction between the spheres of government, mechanisms should be in place to
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measure the effect and performance of intergovernmental relations forums. =~ e

challenge remains to increase the competency level and skills of staff in order to ensure

effectiveness, efficiency and accountability at provincial and local spheres in all
administrative and financial aspects. The poor attendance and especic / e
attendance by low-ranking officials who cannot make decisions at intergovernmental
relation forum meetings (at provincial and local sphere) need urgent attention.
Strengthening the capacity of institutions through the systematic and continuous training
of officials to promote effective intergovernmental relations at the different s| eres of

government also requires attention (Edwards 2008: 82).
4.11 CONCLUSION

National government is tasked to develop a sound intergovernmental relations system
that is conducive to socio-economic transformation and through which it can provide a
range of support mechanisms to assist municipalities in effecting fundamental « ange at
grassroots level. Intergovernmental relations are concerned with the p« tical, financial
and institutional arrangements regarding interactions between the different : heres of
government and organs of state within each sphere. Intergovernmental rc ations is one
of the means through which the values of cooperative government may be given
institutional expression. The real difficulties encountered in developing the structures
and processes that are needed for proper intergovernmental communication tends to
obscure their goal. The mere existence of structures and mechanisms for
intergovernmental relations and co-operative government pertaining to the environr 1t
may not guarantee that the principles for co-operative environmental management will
be adhered to. It is the effective and efficient functioning of these struc es and «

commitment to developing a mindset of co-operation that may promote s nd
intergovernmental relations. Political buy-in and leadership are still needed are
important for the successful implementation of Intergovernmental relations. Co-
operative governance plays an important role in realizing challenges of environmental
planning and sustainable development. The next chapter will focus on the role of local

government in promoting environmental rights.
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