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ABSTRACT 

Due to its significant influence on socio-economic output, educational attainment, and 

human development, mental health has taken centre stage in discussions surrounding 

global health. The importance of the healthy development of children and adolescents 

for overall societal welfare and shaping a country’s future as upcoming leaders, 

employees, and parents cannot be ignored. An international legal framework 

consisting of an all-inclusive set of yardsticks and systems for protecting the human 

rights of individuals globally recognises the right of access to health care as a 

fundamental right. The international legal framework for children’s rights, 

concomitantly, recognises children as individuals having access to human rights.  

In noticing the detrimental consequences of mental illnesses such as clinical 

depression on the youth, this study aims  to explore the extent to which South Africa 

is complying with international standards regarding the realisation of the right to 

health care for children and adolescents diagnosed with clinical depression. Regarding 

the right to healthcare for children and adolescents, including those with mental health 

disorders, South Africa has a strong legal and regulatory framework that de jure 

complies with international norms such as section 27 and 28 of the Constitution. The 

de facto implementation of the access to healthcare for children and adolescents with 

clinical depression in South Africa faces substantial obstacles, such as a lack of child 

and adolescent psychologists and psychiatrists, despite the country's robust legislative 

and administrative framework. The objectives of the study are: to analyse the right of 

children and adolescents to mental health care services, discuss the current position 

in international law regarding the duty to realise children and adolescent’s right to 

mental health care,  explore the legal duty of the South African State to realise children 

and adolescent’s rights to mental health care and, lastly recommend ways in which 

the State can effectively comply with its legal duty. 

Data was generated through a thorough review of existing literature. This enabled the 

researcher to consolidate and analyse existing knowledge in the field of International 

Child Law with the aim of contributing to this field by offering guidance for enhancing 

current practices in South Africa to give effect to the right of access to health care in 
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future. International, regional and national law, as well as case law, were used as 

primary sources. As secondary sources, peer-reviewed journal articles and edited 

academic books were employed. Findings indicate that South African national 

legislation aligns with international law pertaining to the right of access to health care, 

which the State is obliged to ensure. However, South Africa  continues to experience 

significant challenges to effectively realise children and adolescents’ right of access to 

health care despite having a strong legal framework guaranteeing and protecting 

children and adolescents' rights. Barriers such as societal stigma, a lack of resources, 

inadequate funding, and poorly implemented policies continue to restrict access to 

mental health services. As such, it is recommended that South Africa needs to prioritise 

mental health through practical reforms, allocation of more funding to the health 

sector, and establishment of inclusive, community-based care to which equal access 

is ensured if it is to fully realise this right. The effective implementation of legislation 

requires a political will to invest in community-based mental health services, run 

awareness campaigns, and  integrate mental health into primary health care. 

Key words 
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CHAPTER 1: INTRODUCTION AND PROBLEM STATEMENT 

1.1 Introduction and background 

The importance of mental wellbeing in enabling humans to reach their full potential,1 

build healthy relationships,2 optimally learn and function,3 as well as significantly 

contribute to society and, thus, enhancing overall socio-economic development,4 is 

well documented. Due to substantial physical, social, cognitive, and emotional changes 

that occur throughout adolescence,5 mental illness is more likely to emerge during this 

period of transition between childhood and adulthood,6 resulting in adolescents being 

critically vulnerable to anxiety, fear, sleeplessness, self-doubt, depression, and 

substance abuse (stress-related psychological disorders).7  

The World Health Organisation (WHO)8 cautions that adolescents with mental health 

disorders are especially susceptible to stigma, discrimination, social exclusion, risk-

taking behaviours, physical illness, human rights abuses, and educational challenges. 

Since abandonment, loneliness and social exclusion can be exacerbated by social 

disengagement, the same Organisation expresses concern over mental illness among 

adolescents, often leading to suicide, the third most common cause of mortality among 

adolescents.9 In support, Paruk and Karim10 explain that adolescents who suffer from 

common psychiatric diseases such as mood changes, anxiety, depression, stress, 

trauma, or linked disorders are more likely to commit suicide.  

1 WHO 2022 https://www.who.int/news-room/fact-sheets/detail/mental-health-strengthening-

our-response. 
2 WHO 2024 https://www.mentalhealth.org.uk/explore-mental-health/about-mental-health. 
3 Bruffaerts et al 2019 International Journal of Methods in Psychiatric Research 1. 
4 World Health Organisation 2022 https://www.who.int/news-room/fact-sheets/detail/mental-

health-strengthening-our-response. 
5 WHO 2023 http://www.who.int/health-topics/adolescent-health#tab=tab_1 defines 

adolescence as the phase of life between childhood and adulthood, from ages 10 to 19. It is 

a unique stage of human development and an important time for laying the foundations of 
good health; Chapter 1 of the Childrens Act 38 of 2005 defines a child as any person that is 

under the age of 18 years, therefor including adolescents. 
6 Paruk and Karim 2016 South African Medical Journal  548. 
7 Romeo 2017 Brain Research 185; Grover et al 2020 Asian Journal of Psychiatry 1. 
8 WHO 2024 https://www.mentalhealth.org.uk/explore-mental-health/about-mental-health. 
9 WHO 2024 https://www.mentalhealth.org.uk/explore-mental-health/about-mental-health. 
10 Paruk and Karim 2016 South African Medical Journal 548. 
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Since unresolved mental health issues during adolescence have a profound impact on 

adolescents’ current and future development, performance and wellbeing, as well as 

on that of their dependents,11 having access to health care services and intervention 

practices is vital.12 Research has, however, found manifold impediments depriving 

adolescents from access to mental health care.13 The same is, unfortunately, true for 

children despite being in a critical developmental period of their lives.14 Children are 

particularly vulnerable due to their dependence on adults for protection and care,15 

the absence of which often has a permanent detrimental influence on their future 

lives.16 It should be noticed that, although mental illnesses affect around 20% of 

children and adolescents, most of them go undiagnosed and untreated17 and between 

50 to 80% of all adult mental health conditions manifest before the age of 18.18  

Children and adolescents alike often exhibit multiple chronic conditions.19 These 

include risk-taking behaviour such as high-risk sexual conduct and substance abuse.20 

Although such behaviour is generally used as a coping mechanism when confronted 

with emotional challenges, it should be noted that it may have a negative impact on 

both their mental and physical wellbeing.21 Notwithstanding emphasis generally being 

placed on physical wellbeing, Spurrier et al22 caution that the importance of mental 

health for physical health must never be underestimated, while Hidaka23 highlights the 

interrelatedness between mental and physical wellbeing. 

For purposes of this study, clinical depression among the youth merits further 

exploration. A loss of interest in nearly all activities and persistent sadness for a 

minimum of two weeks are essential indications of clinical depression, viewed as a 

11 Michaud et al 2020 European Journal of Public Health 1128; Chukwuere et al 2022 Curationis 
7; Mokitimi et al 2019 Frontiers in Psychiatry 2. 

12 Filia et al 2024 International Journal of Social Psychiatry 1267.  
13 Platell et al 2017 Advances in Mental Health 198; Meldahl et al 2022 Health Expectations 

2925; Shidhaye 2023 Current Opinion in Psychology 1. 
14 Ford et al Gunnell 2021 British Medical Journal 372; Reyneke 2023 Child Abuse Research in 

South Africa 44. 
15 Omarjee et al 2023 Child Abuse Research in South Africa 57. 
16 Naidoo et al 2024 Criminologica: African Journal of Criminology & Victimology 46. 
17 Paruk and Karim 2016 South African Medical Journal 548. 
18 Mokitimi et al 2019 Frontiers in Psychiatry 2. 
19 Paruk and Karim 2016 South African Medical Journal 549. 
20 WHO 2024 https://www.mentalhealth.org.uk/explore-mental-health/about-mental-health. 
21 WHO 2024 https://www.mentalhealth.org.uk/explore-mental-health/about-mental-health. 
22 Spurrier et al 2023 Frontiers in Psychiatry 2. 
23 Hidaka 2012 Journal of Affective Disorders 207. 
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mental health condition, as it has a negative impact on a person’s feelings, thoughts, 

behaviour, and performance.24 In this regard, it is important to distinguish between 

mere sporadic crankiness generally associated with adolescents and children and 

prolonged episodes of irritability as a result of frustration and feelings of sadness 

(clinical depression).25  

Among adolescents, clinical depression is regarded as the primary cause of financial 

hardship, poor academic performance, suicidal thoughts, and suicide.26 Despite these 

destructive effects, authors such as Chukwuere et al27 raise concern over the fact that 

less than 25% of humans with clinical depression receive suitable mental health care 

treatment. According to Aratani and Cooper,28 this may be ascribed to the symptoms 

not being recognised timeously, or due to the limited availability of resources and 

inadequate access to quality mental health and psycho-social support. In this regard, 

Wachira and Cassell29 found that children and adolescents in Africa often do not 

receive the needed mental health care due to it not being prioritised when resources 

are allocated, thus leaving them marginalised and unfairly discriminated against.  

In alliance, the WHO30 recognises that children and adolescents in certain geographical 

areas are more susceptible to mental health problems negatively impacting their life 

choices due to their geographical setting as well as their unique living circumstances, 

stigma, exclusion and/or discrimination, or inability to obtain high quality support and 

treatment. To aggravate the problem, Mokitimi et al31 found that low- and middle-

income countries maintain a very poor evidence base regarding the prevalence of 

mental illness32 among children and adolescents. Nevertheless, studies have found 

that the likelihood of mental health problems is significantly increased among humans 

living in vulnerable settings characterised by low social support and socio-economic 

24 American Psychiatric Association Diagnostic and Statistical Manual of Mental Disorders 163. 
25 American Psychiatric Association Diagnostic and Statistical Manual of Mental Disorders 163. 
26 Chukwuere et al 2022 Curationis 4. 
27 Chukwuere et al 2022 Curationis 5.  
28 Aratani and Cooper 2012 The Journal of Behavioural Health Services & Research 116. 
29 Wachira and Cassell 2022 African Human Rights Yearbook 223.  
30 WHO 2024 https://www.mentalhealth.org.uk/explore-mental-health/about-mental-health. 
31 Mokitimi et al 2019 Frontiers in Psychiatry 2. 
32 Chapter 1 of the Mental Health Care Act 17 of 2002 defines mental illness as: 

A positive diagnosis of mental health related illness in terms of accepted diagnostic criteria 

made by a mental health care practitioner authorised to make such diagnosis. 
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disparities.33 When access to mental health care is thus studied, cognisance of the 

different barriers children and adolescents may encounter must be taken, seeing that 

those living in low-income countries such as South Africa may experience different 

challenges hindering their optimal functioning within society (cf. 4.3).34  

Since States within an international and regional human rights framework, are 

compelled to endorse and safeguard human rights,35 it is imperative to,  refer to the 

most prominent legal provisions pertaining to the right to health care services. 

Whereafter, the South African constitutional and legislative framework, providing for 

the realisation of the right to health care, is outlined.  

In terms of international human rights legislation, the International Covenant on 

Economic, Social, and Cultural Rights36 is considered the most comprehensive 

document. Article 12.1 of the Covenant obliges State parties to recognise everyone’s 

right to enjoy physical and mental wellbeing to the "highest attainable standard." This 

provision is, however, criticised by Dhai and Mahomed37 for not providing an exact 

definition of what the concept of the "highest attainable standard" entails, thus 

hampering the effective realisation of the right to health care in practice.  

Equal access to health care is  considered to be of utmost importance in realising the 

right to health, which notably entails equal weight being assigned to physical and 

mental health.38 Equal access necessitates access to medication and medical care to 

support humans to live healthy lives39 and is regarded by the Committee of Economic, 

Social, and Cultural Rights40 as the core driver of health.  

Human rights are closely related, interdependent, and indivisible.41 This implies that 

all rights are equally important and that the attainment of these rights is dependent 

upon each other. For example, this entails that the right to health care is reliant on 

33 Paruk and Karim 2016 South African Medical Journal 548. 
34 Mokitimi et al 2019 Frontiers in Psychiatry 2. 
35  United Nations date unknown https://www.un.org/esa/socdev/enable/comp101.htm; United 

Nations date unknown https://www. un.org/en/global-issues/human-rights. 
36 International Covenant on Economic, Social and Cultural Rights (1966). 
37 Dhai and Mahomed 2018 South African Journal of Bioethics and Law 9. 
38 WHO “The Right to Health, Geneva, Switzerland: WHO”.  
39 International Covenant on Economic, Social and Cultural Rights (1966). 
40 WHO “The Right to Health, Geneva, Switzerland: WHO”. 
41 WHO “The Right to Health, Geneva, Switzerland: WHO”. 
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the realisation of the rights to human dignity, freedom from torture, and non-

discrimination.42 As such, if effect is not given to the right to health care, other rights 

such as the right to employment or education, are hampered.43  

The right to mental health guaranteed to children is embedded in various international 

instruments such as the United Nations Convention on the Rights of the Child 

(hereafter, the CRC).44 In recognising that some children may live under 

extraordinarily harsh circumstances, the CRC notes that such children may require 

special attention.45 The CRC compels State parties to uphold and respect the rights 

granted to children without engaging in any form of discrimination, even when it 

comes to a child's disability.46 Article 23, specifically, obliges State parties to make 

sure that children with mental or physical disabilities have the right to a full and decent 

life in dignity, including access to sufficient information regarding health care and 

access to special care.  

 1.2 Problem statement 

The problem identified for this study entails that, despite ratifying various regional and 

international human rights treaties, South Africa continues to experience difficulties in 

realising the right of children and adolescents specifically, with clinical depression to 

mental health care. This results in such children, among others, not receiving 

treatment and support, not being actively involved and effectively participating in 

society, and not being able to enjoy the necessary physical and mental health needed 

to live fulfilled lives, which often leads them to commit suicide.47 

In cases where mental illness, such as clinical depression, has a substantial, lifelong, 

and harmful effect on a human’s capability to complete routine activities, it is regarded 

as a disability.48 Therefore,  mental illness is very important as it links to individuals 

who have a disability in the sense that they are usually stigmatised or suffer from a 

 
42  United Nations date unknown https://www.ohchr.org/en/what-are-human-rights. 
43  WHO “The Right to Health, Geneva, Switzerland: WHO”. 
44  Convention on the Rights of the Child (1989). 
45  Preamble to the Convention on the Rights of the Child (1989). 
46  Art 2 of the Convention on the Rights of the Child (1989). 
47  WHO 2024 https://www.who.int/news-room/fact-sheets/detail/adolescent-mental-health. 
48  Heyl 2024 https://www.verywellmind.com/is-depression-a-disability-5271476#. 
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lack of disability awareness, which limits their access to mental health services.49 In 

this regard, the Convention on the Rights of Persons with Disabilities (hereafter, the 

CRPD)50 merits attention. The CRPD mandates that the State guarantee the equitable 

enjoyment of rights by individuals with disabilities, including those who suffer from 

mental illness. Although the CRPD does not provide people living with a disability with 

additional human rights, it does echo the legal duties of State parties to ensure that 

all humans (those with disabilities included) equally enjoy their human rights and 

freedoms.51   

An important regional document that maintains and advances children's rights across 

the African continent, of which South Africa is part, is the African Charter on the Rights 

and Welfare of the Child (hereafter, the ACRWC), ratified by South Africa in 2000.52 

South Africa is thus required to protect children's mental and physical development 

under the ACRWC. In noting the adverse circumstances and socio-economic 

challenges of most children on this continent, the ACRWC acknowledges the mental 

and physical naivety of these children requiring special care pertaining to “health, 

physical, mental, moral and social development”.53 

The Republic of South Africa’s Constitution (hereafter, the Constitution), through 

section 27, guarantees everyone’s right to have access to health care services as well 

as emergency medical care.54 The State is required to ensure the gradual realisation 

of this right by adopting legislation and taking realistic action within reasonable limits, 

considering its existing resources.55  

As such, the State needs to allocate its resources at hand in ways that are most 

effective.56 Thus, the right to health, as guaranteed in section 27,57 relies on the 

financial capabilities and economic realities of the country. Restrictions on the direct 

 
49  Whittle et al 2018 Journal of Mental Health Research in Intellectual Disabilities 77. 
50  Convention on the Rights of Persons with Disabilities and Optional Protocol 2008. 
51  Boezaart and Skelton “From pillar to post: Legal solutions for children with debilitating conduct 

disorder” 115. 
52  Boezaart and Skelton “From pillar to post: Legal solutions for children with debilitating conduct 

disorder” 117. 
53  African Charter on Human and People’s Rights (1999) 
54  S 27 of the Constitution of the Republic of South Africa, 1996. 
55  S 27(2) of the Constitution of the Republic of South Africa, 1996. 
56  Dhai and Mahomed 2018 South African Journal of Bioethics and Law 9. 
57  Constitution of the Republic of South Africa, 1996. 
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enforceability of these entitlements in section 27 are unavoidable due to the wide 

variations in the costs and efficacy of medical care, multiplicity of competing health-

related needs in society, and lack of resources available to meet these needs.58 

The right of every child to basic health care services is upheld in section 28(c) of the 

Constitution. To give effect to the human rights guaranteed by the Constitution, the 

State is obliged to respect, defend, uphold and fulfil these rights.59 The duty to respect 

entails that the State may not interfere with these rights by, for example, imposing 

retrogressive measures limiting access to health care, while the duty to protect entails 

prohibiting others from violating these rights.60 The duty to promote, in turn, requires 

the State to create awareness and conditions under which these rights can thrive, 

while the duty to fulfil demands adopting measures to enhance the enjoyment of such 

rights.61 To fully realise these rights, the State must take the necessary steps to ensure 

that the right to health is accessible, reasonably priced, and high-quality health care 

facilities are guaranteed.62 

Through section 28, the Constitution reinforces and protects the rights of, specifically, 

children to basic health care and social services.63 As there can be no talk of health 

without mental health, Wachira and Cassell64 explain that the right to basic health care 

encompasses the right to basic mental health care. Regarding the State’s obligations, 

section 28, in contrast to section 27,65 does not impose any inherent restrictions based 

on the resources available to ensure its gradual realisation.66 In the case of the 

Government of the Republic of South Africa and Others vs Grootboom and Others67 it 

is clear that progressiveness remains applicable in Section 28, except if the state is 

directly in charge of children. Section 27 of the Constitution ensures the right to health 

 
58  Pieterse 2006 South African Journal on Human Rights 480.  
59  S 7(2) of the Constitution of the Republic of South Africa, 1996. 
60  Currie and De Waal 2013 The Bill of Rights Handbook 568. 
61  De Vos and Friedman 2022 South African Constitutional Law in Context 671-672. 
62  Art 25 of the National Health Act 61 of 2003. 
63  S 28 of the Constitution of the Republic of South Africa, 1996. 
64  Wachira and Cassell 2022 African Human Rights Yearbook 224.  
65  S 27 of the Constitution of the Republic of South Africa, 1996. 
66  Dhai and Mahomed 2018 South African Journal of Bioethics and Law 9. 
67  Government of the Republic of South Africa and Others v Grootboom and Others (CCT11/00) 

[2000] SA 46; 2000 (11). 
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care, subject to progressive implementation, while section 28 mandates the immediate 

provision of essential health care services to children. 

The State, through the Children’s Act,68 pledges to raise the standard of living and 

unleash the potential of every individual to achieve the aim of the Constitution.69 

Section 6(d) of the Children’s Act provides for the protection of children from unfair 

discrimination on any ground, including on the grounds of the health status or 

disability of the child or a family member of the child.70 It also emphasises the 

necessity of providing special attention to children, as mandated by a number of 

regional and international human rights treaties, such as the African Charter on the 

Rights and Welfare of the Child71 and the Convention on the Rights of the Child.72 The 

Convention on the Rights of the Child in article 24 states that children has the right to 

the highest attainable standard of health including mental healthcare. 

People with long-term physical, mental, intellectual, or sensory impairments are 

included in the CRPD's comprehensive definition of disabled people thus specifically 

addressing mental illness.73 By ratifying the CRPD and its Optional Protocol in 2007, 

South Africa also indicated its willingness to enhance the lives of individuals with 

disabilities and, thus, committed itself to aligning its national policies and laws with 

the Convention's principles aimed at promoting and protecting the rights of people 

with disabilities.74 It was in view hereof that South Africa, even prior to its ratification, 

adopted the Mental Health Care Act of 2002 in 2004, widely regarded as one of the 

world's most progressive mental health legislation.75 This Act76 aims at providing for 

the care, treatment and rehabilitation of persons who are mentally ill. 

Even with this strong legal framework, there are still many obstacles to overcome. 

Due to resource limitations, conflicting health priorities, and uneven service delivery, 

68 38 of 2005. 
69 Chapter 2 of the Constitution of the Republic of South Africa, 1996. 
70 Chapter 2 of the Children’s Act 38 of 2005. 
71 African Charter on the Rights and Welfare of the Child (1999). 
72 Convention on the Rights of the Child (1924). 
73 Article 1 of the Convention on the Rights of Persons with Disabilities and Optional Protocol   

2008. 
74 Article 4(1) of the Convention on the Rights of Persons with Disabilities and Optional Protocol 

2008. 
75 Burns 2011The Equal Rights Review 100.  
76 Mental Health Care Act, 17 of 2000. 
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Section 27's reliance on progressive realization links the right to health care to the 

State's financial capacity, resulting in gaps in access. Although children's immediate 

access to health care is guaranteed under section 28, in reality, this requirement is 

hampered by socio-economic disparities, inadequate infrastructure, and a lack of 

awareness. Furthermore, the stigma associated with mental illness still limits access 

to care, undercutting the principles of the ACRWC and CRPD. Therefore, South Africa 

has clear and extensive legal requirements; the difficulty is in converting these 

commitments into efficient, fair, and long-lasting mental health care for everyone. 

1.2.1   Research question 

To what extent is South Africa complying with international standards regarding the 

realisation of the right to health care services guaranteed to children and adolescents 

diagnosed with clinical depression? 

1.2.2         Aims and objectives 

This study aims to explore the extent to which South Africa is complying with 

international standards regarding the realisation of the right to health care services 

for children and adolescents diagnosed with clinical depression. 

The study objectives are: to analyse the right of children and adolescents to mental 

health care services, discuss the current position in international law regarding the 

duty to realise children and adolescent’s right to mental health care, explore the legal 

duty of the South African State to realise children and adolescent’s rights to mental 

health care and, lastly recommend ways in which the State can effectively dispose of 

its legal duty. 

1.2.3     Research methodology 

This study was conducted by means of a literature study. Snyder77 explains that using 

a rigorous literature review as a research method is fundamental in developing new 

knowledge, thus, presenting direction for improving current policy and practice, and 

informing future research by identifying knowledge gaps. Both primary sources, such 

77 Snyder 2019 Journal of Business Research 339. 
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as legislation, case law, international treaties and government policy, and secondary 

sources, such as peer-reviewed journal articles and edited academic books, were used. 

1.2.4          Framework for this study 

Chapter one provides an introduction and background to the topic of realising the right 

to mental health care for to children and adolescents. The research problem is 

identified, and the rationale for the study is explained. The research question and 

objectives are, alongside, presented.  

Chapter two presents an analysis of the existing international and regional legal 

framework relevant to the right of access to health care. Specific reference is made to 

the International Covenant on Economic, Social, and Cultural Rights,78 the Convention 

on the Rights of the Child,79 the Convention on the Rights of Persons with Disabilities 

and Optional Protocol,80 as well as to the African Charter on the Rights and Welfare of 

the Child.81 

In chapter three, the national legal framework of South Africa is demarcated. This 

includes a critical analysis of existing legislation with emphasis on sections 27 and 28 

of the Constitution. 

Chapter four discusses the State’s responsibilities to optimally give effect to the right 

of children and adolescents to mental health care services and identify the challenges 

faced by the South African government in adequately adhering to legislative provisions 

as identified in chapters two and three.  

Conclusions are drawn in chapter five and recommendations made to the State 

regarding the realisation of the right to mental health care guaranteed to children and 

adolescents with clinical depression. 

1.2.5           Relevance for the research unit 

In exploring the extent to which South Africa is complying with international standards 

regarding the realisation of the right to health care services for children and 

 
78  International Covenant on Economic, Social and Cultural Rights (1966). 
79  1989. 
80  2008. 
81  1999. 
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adolescents diagnosed with clinical depression, this study aims to contribute to the 

existing knowledge base in International Child Law. It endeavours to provide a critical 

analysis and understanding of current research in the field and add to scholarly 

debates relevant to realising the right of children and adolescents to health care, 

enabling them to live fulfilled lives despite individual circumstances as encapsulated in 

national, regional and international documents. In view hereof, focus is placed on 

equality toward mental health care and an equal share of available resources, thus 

linking the realisation of human rights with the attainment of social justice for all 

children. 

1.2.6            Statement regarding ethics 

The checklist on ethics was completed, signed and is attached. 
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CHAPTER 2  INTERNATIONAL AND REGIONAL LEGAL FRAMEWORKS 

PERTINENT TO THE RIGHT OF ACCESS TO HEALTH CARE 

2.1 Introduction 

The Universal Declaration of Human Rights, a number of international agreements, 

and the World Health Organisation's (WHO) Constitution all uphold the right to 

health.82 Every person has the right to the best possible level of health that allows 

them to live a life with dignity.83 According to the preamble of the WHO's Constitution, 

which first outlined this right in 1946, "the enjoyment of the highest attainable 

standard of health is one of the fundamental rights of every human being, without 

distinction of race, religion, political belief, economic, or social condition".84 

International human rights law recognises the right to the highest possible level of 

health as a human right.85 One essential human right that is required in order to 

exercise other rights is the right to health.86 Despite its importance, the practical 

realisation of the right to health is hampered by, among others, a lack of clarity and 

enforcement,87 a lack of resources being invested in health care,88 as well as a lack of 

political will, accountability, tolerance, and equal treatment of all.89 It is in this regard 

that Toben90 concludes that, although emphasis on the right to health has globally 

increased and holds promise, its practical realisation will continuously be confronted 

by many legal, economic, political and cultural challenges. 

Mental illness, such as clinical depression, can amount to a disability when it 

substantially impairs daily functioning, making the definition of mental illness critical 

in shaping access to rights and services. International and regional instruments, 

 
82  Dhai and Mahomed 2018 South African Bioethects Law 9; Yamin 2005 Am J Public Health 

1156. 
83  The Committee on Economic, Social and Cultural Rights, General Comment No.14, The highest 

attainable standard of health. UN Doc E/C.12/2000/4 (2000). 
84  Constitution of the World Health Organisation 1946.  
85  WHO “The Right to Health, Geneva, Switzerland: WHO”. 
86  The Committee on Economic, Social and Cultural Rights, General Comment No.14, The highest 

attainable standard of health. UN Doc E/C.12/2000/4 (2000). 
87  Dhai and Mahomed 2018 South African Bioethects Law 9; Morris et al 2019 Disability and 

Rehabilitation 877. 
88  Morris et al 2019 Disability and Rehabilitation 878. 
89  WHO 2024 https://www.who.int/news/item/05-04-2024-who-calls-for-action-to-uphold-

right-to-health-amidst-inaction--injustice-and-crises.  
90  Toben “The right to health in international law” 1. 
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including the Convention on the Rights of Persons with Disabilities (CRPD) and the 

African Charter on the Rights and Welfare of the Child (ACRWC), emphasize the equal 

enjoyment of human rights and the special protection owed to children’s mental and 

physical development. Within South Africa, the Constitution guarantees the right to 

health care under section 27, subject to progressive realization, while section 28 

ensures children’s immediate right to basic health care services. These obligations are 

reinforced by the Children’s Act, which prohibits discrimination based on disability and 

aligns with international treaties such as the Convention on the Rights of the Child. 

South Africa’s ratification of the CRPD in 2007, alongside its earlier adoption of the 

Mental Health Care Act of 2002, reflects its commitment to advancing mental health 

rights and ensuring accessible, affordable, and quality care for all, particularly children 

and persons with disabilities. 

It is the aim of this chapter to present an analysis of the existing international and 

regional legal framework pertinent to the right of access to health care. Specific 

reference is made to the International Covenant on Economic, Social, and Cultural 

Rights,91 the Convention on the Rights of the Child,92 the Convention on the Rights of 

Persons with Disabilities and Optional Protocol,93 the African Charter on the Rights and 

Welfare of the Child,94 as well as to the Protocol to the African Charter on Human and 

Peoples' Rights on the Rights of Persons with Disabilities in Africa.95  

2.2 International Covenant on Economic, Social, and Cultural Rights 

The International Covenant on Economic, Social, and Cultural Rights96 (hereafter, the 

ICESCR) is regarded as the most comprehensive international human rights document 

providing for the right to health.97 The ICESCR speaks to a variety of associated issues, 

including employment, living conditions, family, education, health care, and culture.98 

Together with the International Covenant on Civil and Political Rights (hereafter, 

 
91  International Covenant on Economic, Social and Cultural Rights (1966). 
92  1989. 
93  2008. 
94  1999. 
95  2018. 
96  International Covenant on Economic, Social and Cultural Rights (1966). 
97  Senyonjo 2017 Netherlands International Law Review 260. 
98  Hoag “International Covenant on Economic, Social, and Cultural Rights” 546-547. 
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ICCPR), the ICESCR was first drafted in 1947 by the Commission on Human Rights.99 

The Commission sent the proposals to the Economic and Social Council in 1954.100 

The Third Committee of the General Assembly, which oversees social, humanitarian, 

and cultural matters, including human rights, received them next.101 The ICCPR and 

the ICESCR, which were unanimously adopted by the UN General Assembly fifty years 

ago in 1966, gave legal force to the rights outlined in the Universal Declaration of 

Human Rights.102 Even so, the two Covenants did not come into effect until 1976, a 

decade later.103 

The ICESCR was the first of the two Covenants to come into effect.104 Its preamble 

acknowledges that everyone's ability to exercise their civil and political rights, as well 

as their economic, social (which includes the right to health), and cultural rights, is a 

prerequisite for people to live free from fear and want.105 Put differently, the preamble 

acknowledges that human rights are indivisible and they are all equally important.106  

Children are expressly mentioned in articles 10 and 12 of the ICESCR. Article 10(3) 

obliges States to take distinct measures to protect children from both economic and 

social exploitation, and to assist children, without any unfair discrimination. The same 

article declares that the employment of children poses a threat to their morals, health, 

life, and development and it is a punishable offence. 

The ICESCR's article 12 assures everyone's right to the “best possible level of bodily 

and mental health.” State parties are, alongside, obliged to recognise this right107 by 

taking several steps to ensure that this right is given effect to and, inter alia, the 

healthy development of children is guaranteed.108 In this regard, it is important to 

 
99  Saul “Introduction: The Drafting of the International Covenant on Economic, Social and 

Cultural Rights, 1948-1966” 10; Levesque 1995 Fordham International Law Journal 833. 
100  Levesque 1995 Fordham International Law Journal 833. 
101  United Nations Date unknown https://www.un.org/en/ga/third/; Levesque 1995 Fordham 

International Law Journal 833. 
102  Senyonjo 2017 Netherlands International Law Review 259.  
103  Fornman 2016 Ottawa Law Review 563; Levesque 1995 Fordham International Law Journal 

834. 
104  Levesque 1995 Fordham International Law Journal 836. 
105  International Covenant on Economic, Social and Cultural Rights (1966). 
106  International Covenant on Economic, Social and Cultural Rights (1966). 
107  Article 12 of the International Covenant on Economic, Social and Cultural Rights (1966). 
108  The Committee on Economic, Social and Cultural Rights, General Comment No.14, The highest 

attainable standard of health. UN Doc E/C.12/2000/4 (2000). 
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understand that this duty imposed on State parties entails an obligation to gradually 

realise the rights inscribed in the ICESCR to the fullest extent of their available 

resources as stated in article 2 of the ICESCR.109 Although resources would dictate the 

scope and speed of realisation, the Constitutional Court acknowledged that, although 

the State cannot be forced to do more than what is possible,  the government should, 

nevertheless, provide social rights with sufficient budgetary support as well as 

organise and oversee efforts to meet everyone's needs.110 This is in contrast with the 

ICCPR, which requires an immediate realisation, irrespective of financial capacity.111 

As health policies and intervention strategies cannot be implemented overnight, 

especially by developing countries due to resource restrictions, Hunt112 explains that 

most international legal directives pertaining to the right to health require the 

progressive realisation of this right. The same author opines that it does not 

undermine the right to health but rather ensures that effective and long-term steps 

are taken to fulfil this right.113 

The presumption that actions implementing economic, social, and cultural rights will 

have far larger resource consequences than actions implementing civil and political 

rights is one of the main causes for this disparity in implementation requirements.114 

The priority placed on the right to health or the elements and circumstances that 

safeguard and advance the right to health outside of the purview of medical services, 

supplies, and infrastructure, as put forward by the World Health Organisation,115 

demonstrates how interdependent and mutually supportive the right to health is to 

ensure the successful realisation of numerous other human rights. These rights include 

the freedom from discrimination, the right to privacy, the right to food, the right to 

water, the right to an appropriate quality of life, the right to suitable housing, the right 

 
109  Dhai and Mahomed 2018 South African Bioethects Law 9; Levesque 1995 Fordham 

International Law Journal 836. 
110  Government of the Republic of South Africa and Others v Grootboom and Others (CCT11/00) 

[2000] SA 46; 2000 (11). Paras. 46. 
111  Levesque 1995 Fordham International Law Journal 836. 
112  Hunt 2016 Health Human Rights 121. 
113  Hunt 2016 Health Human Rights 121. 
114  Levesque 1995 Fordham International Law Journal 836. 
115  WHO “The Right to Health, Geneva, Switzerland: WHO”. 
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to access information, the right to participate, and the right to profit from scientific 

advancements and their applications.116 

Regarding the implementation of the ICESCR’s directives on the African continent, 

Ssenyonjo117 found that the right to health is often acknowledged as a mere directive 

principle and not as a justiciable human right, and that its realisation is limited by, 

among other things, disrespect for the rule of law, corruption, poverty, and political 

influences. 

The Committee on Economic, Social and Cultural Rights118 avows that a variety of 

complementary strategies, including the creation of health policies, the execution of 

the World Health Organisation’s health programs, and the enactment of particular 

legislative measures, can be used by States to pursue the realisation of the right to 

health.119  

2.3 Convention on the Rights of the Child 

Over the last three decades, the most widely adopted treaty on human rights called 

the Convention on the Rights of the Child (hereafter, the CRC),  has changed the lives 

of many  children.120 The right of every child to attain the maximum degree of health 

(complete physical, mental, and social wellbeing), involving access to health care 

facilities, is unequivocally guaranteed by the CRC in article 24 thereof. This article 

requires States to warrant children and their families' access to basic health care 

services, including prenatal and postpartum care for mothers.121 As such, States in 

developing nations bear responsibility for meeting their own health needs.122  

As the most ratified treaty on human rights in history,123 the CRC has contributed 

enormously to changing the lives of children globally.124 Regarding children's rights, 

 
116  WHO “The Right to Health, Geneva, Switzerland: WHO“. 
117  Ssenyonjo 2017 Netherland International Law Review 282. 
118  The Committee on Economic, Social and Cultural Rights, General Comment No.14, The highest 

attainable standard of health. UN Doc E/C.12/2000/4 (2000). 
119  The Committee on Economic, Social and Cultural Rights, General Comment No.14, The highest 

attainable standard of health. UN Doc E/C.12/2000/4 (2000). 
120  United Nations Date unknown https://www.ohchr.org/en/treaty-bodies/crc. 
121  Convention on the Rights of the Child (1989). 
122  Article 24(2) of the Convention on the Rights of the Child (1989). 
123  Ekundayo 2015 International Journal of Humanities and Social Science 151. 
124  UNICEF Date unknown  https://www.unicef.org/child-rights-convention. 
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the CRC has been regarded as the most comprehensive international legally 

enforceable instrument by a wide margin.125 It has expanded on the investment in 

children as envisaged by the Declaration on the Rights of the Child (1959), beyond 

the mere concern over children’s safety, to include providing them with the benefits 

of improved nutrition, health, and education.126 Although the Declaration laid the 

foundation for the notion that humanity owes children its best efforts, the CRC 

reiterated this unpayable humanitarian debt.127  

The CRC, accordingly, through article 4, demands of States to, within the framework 

of international cooperation, take as much action as is humanly possible and use 

available resources to their maximum to give effect to economic, social, and cultural 

rights.128 Africa is currently one of the continents in the world that is most in need of 

the proper realisation of economic, social, and cultural rights for its children, but sadly, 

the realisation of these rights is not always a possibility; thus, the legal protection of 

these rights — including the right to health — is very important.129 

2.4 The Convention on the Rights of Persons with Disabilities  

Adopted in December 2006, the Convention on the Rights of Persons with Disabilities 

(hereafter, the CRPD) is regarded as an international response to the longstanding 

history of exclusion, discrimination, and dehumanisation against people with 

disabilities.130 The CRPD, as the first human rights treaty of the 21st Century, is 

honoured as groundbreaking for its contribution to the protection and promotion of 

both the rights and human dignity of persons with disabilities.131 Its purpose is to 

change attitudes towards persons with disabilities, including those with long-term 

mental, physical, sensory, and/or intellectual impairments.132  

 
125  Adu-Gyamfi and Keating 2013 Sacha Journal of Human Rights 47. 
126  UNICEF Date unknown https://www.unicef.org/child-rights-convention; Adu-Gyamfi & 

Keating 2013 Sacha Journal of Human Rights 47. 
127  Levesque 1995 Fordham International Law Journal 837. 
128  Article 4 of the Convention on the Rights of the Child (1989). 
129  Ekundayo 2015 International Journal of Humanities and Social Science 151. 
130  Boezaart and Skelton “From pillar to post-legal solutions for children with debilitating conduct 

disorder” 107-131. 
131  Swanepoel 2020 Forensic Science International: Mind and Law 1. 
132  Loza and Omar 2017 BJ Psych Int 54. 
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Consequently, the CRPD, through article 2 thereof, prohibits all forms of unfair 

discrimination based on disability.133 States are, accordingly, compelled to eradicate 

all practices, laws, and regulations discriminating against persons with disabilities.134 

This, according to Burns,135 entails the adoption of policies and the taking of action 

that will eradicate discrimination negatively affecting the health and well-being of 

persons with mental disabilities, thus stretching beyond quality of care. The CRPD, 

moreover, obliges States to, timeously, offer proper treatment as well as community 

and social services to persons experiencing mental illness.136 As such, the 

Constitutional Court in Makana Peoples Centre v Minister of Health and Others 

(2023)137 regarded the CRPD as a signal of change from the previous medical and 

welfare models to a social model. While the medical models focused on the medical 

treatment of those with disabilities at facilities separate from the mainstream of 

society, the social model views disability as a barrier constructed by society, hindering 

those with disabilities' equal participation in society.138 In this regard, the 

Constitutional Court (para. 1) highlighted the importance of society to change and 

emphasised that it is not those with disabilities who need to be cured.139   

What is also important to notice is that the CRPD does not provide for involuntary 

medical treatment, thus acknowledging the independence and self-determination of 

humans to make informed decisions about their health.140 With specific reference to 

children, the CRPD, in its preamble, states that children with disabilities should enjoy 

all human rights and fundamental freedoms on an equal basis with other children, 

while article 3(h) includes respect for the rights of these children to maintain their 

identities as well as for their evolving capacities as substantive principles.141 

 
133  Boezaart and Skelton “From pillar to post legal solutions for children with debilitating conduct 

disorder” 107-131. 
134  Swanepoel 2020 Forensic Science International: Mind and Law 1. 
135  Burns 2011The Equal Rights Review 107. 
136  Weller 2011 Electronic Journal 74. 
137  (CCT 125/22) 2023 (5) SA 1 (CC). 
138  Para 1 of Makana Peoples Centre v Minister of Health and Others (CCT 125/22) 2023 (5) SA 

1 (CC). 
139  Makana Peoples Centre v Minister of Health and Others (CCT 125/22) 2023 (5) SA 1 (CC) 
140  Article 12 of the Convention on the Rights of Persons with Disabilities and Optional Protocol 

2008; Weller 2011 Electronic Journal 74. 
141  Convention on the Rights of Persons with Disabilities and Optional Protocol 2008. 
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2.5 African Charter on the Rights and Welfare of the Child 

The African Charter on Human and Peoples' Rights, established in 1981, and the 1979 

Declaration on the Rights and Welfare of the African Child served as this continent's 

legal frameworks prior to the CRC.142 Although the CRC, considered as being the 

golden treaty, served as a model for the 1990 development of the African Charter on 

the Rights and Welfare of the Child (hereafter, the Banjul Charter),143 the latter was 

adopted to include provisions relevant to the unique circumstances prevalent on the 

African continent. Provision is made for both civil and political rights as well as 

economic, social, and cultural rights.144   

Focusing on the right to health on a regional level,145 the Banjul Charter guarantees 

everyone the right to “enjoy the best attainable state of physical and mental health”, 

including sufficient nutrition, safe drinking water, and access to health care.146 The 

African Charter on the Rights and Welfare of the Child concomitantly, places a positive 

duty on States to take all appropriate measures to safeguard people’s health and 

ensure that all receive fitting medical attention when in need thereof.147 This entails 

accepting that children (below the age of 18 years – article 2), as vulnerable human 

beings, need distinct care to ensure their optimal physical, mental, moral and social 

development.148 States are, moreover, obliged to adopt legislation and measures 

guaranteeing this right to children as well as to protect children from exploitation, 

abuse, and neglect.149 Furthermore, it is the duty of States to ensure measures 

available to protect children from inhuman treatment or maltreatment, as well as from 

any physical or mental injury, thus ensuring their best interests.150  Specific mention is 

 
142  Adu-Gyamfi & Keating 2013 Sacha Journal of Human Rights 49. 
143  Sloth-Nielsen ”The African Charter on the Rights and Welfare of the Child “426. 
144  Levesque 1995 Fordham International Law Journal 837. 
145  Dhai and Mahomed 2018 South African Bioethects Law 9. 
146  Article 14 of the African Charter on the Rights and Welfare of the Child (1999). 
147  African Commission on Human’s and People’s Rights 2025 https://achpr.au.int/index.php/en 

/documents/2023-03-28/right-health-and-its-financing-africa-end-epidemics-and-

strengthen-system.  
148  African Commission on Human’s and People’s Rights 2025 https://achpr.au.int/index.php/en 

/documents/2023-03-28/right-health-and-its-financing-africa-end-epidemics-and-

strengthen-system. 
149  Article 2 of the African Charter on the Rights and Welfare of the Child (1999). 
150  Article 16 of the African Charter on the Rights and Welfare of the Child (1999). 
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also made of the States’ duty to ensure special care and assistance to children with 

disabilities in article 26 thereof.  

Although Africa is currently one of the continents in the world that is most in need of 

the proper realisation protection of economic, social, and cultural rights for its children, 

authors such as Ekundayo151 and Sloth-Nielsen152 found that the practical realisation 

of these rights is still not feasible. This is mainly due to States not identifying and 

allocating sufficient resources, the misuse of available resources,153 or the 

unavailability of resources154 to warrant the fulfilment of children’s rights. It is, in this 

regard, important to notice that the realisation of the right to health is heavily 

dependent on sufficient funds being allocated to health care as well as on the 

distribution thereof between governmental and non-governmental sectors and the 

proper management of such funds.155 

Poor, vulnerable and disadvantaged children in Africa have been disproportionately 

affected by the denial of their right to health.156 Since there is no budget dedicated to 

mental health at federal or provincial levels, mental health services are paid for out of 

general health budgets, which means they always wind up at the bottom of the list of 

urgent requirements.157 

This is a product of the continent's pervasive corruption, underdevelopment, and 

poverty.158 South Africa, to the contrary, has, by passing laws and ratifying 

international agreements to protect and guarantee the human rights of those with 

mental disabilities, made a great effort towards providing its inhabitants with access 

to health care.159  

 
151  Ekundayo 2015 International Journal of Humanities and Social Science 151. 
152  Sloth-Nielsen “The African Charter on the Rights and Welfare of the Child: A Commentary” 

11. 
153  Sloth-Nielsen “The African Charter on the Rights and Welfare of the Child: A Commentary” 

11. 
154  Ekundayo 2015 International Journal of Humanities and Social Science 151. 
155  De Wolf and Toebes 2016 Health and Human Rights 90. 
156  Ekundayo 2015 International Journal of Humanities and Social Science 151. 
157  Burns 2011The Equal Rights Review 104. 
158  Ekundayo 2015 International Journal of Humanities and Social Science 151. 
159  Burns 2011The Equal Rights Review 109. 
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2.6 Protocol to the African Charter on Human and Peoples’Rights of 

Persons with Disabilities in Africa (2018) 

The African Union Heads of State adopted the African Disability Protocol, also known 

as the Protocol to the African Charter on Human and Peoples' Rights on the Rights of 

Persons with Disabilities in Africa, on January 29, 2018, during the AU Assembly's 

thirtieth ordinary session in Addis Ababa, Ethiopia.160 In accordance with article 66 of 

the African Charter on Human and Peoples' Rights,161 this substantial supplemental 

document was created. Its main goal is to uphold the intrinsic dignity of individuals 

with disabilities while promoting, defending, and guaranteeing their full and equal 

enjoyment of all human and peoples' rights.162 

By expanding and reformulating rights under the CRPD to better fit the African context, 

the African Disability Protocol has filled the contextual void in the CRPD.163 Article 29 

specifically deals with youth disabilities. 

The contribution made to the advancement of the protection of the human rights of 

people with disabilities in Africa, deserves to praise the African Disability Protocol.164 

Africa is about to witness the approval and implementation of novel national laws, 

policies, and other institutional mechanisms aimed at promoting the human rights of 

people with disabilities.165 

2.7 Conclusion 

Regarding the normative concept of the right to health, international law has rapidly 

evolved in recent years.166 The State is tasked with guaranteeing equitable access to 

 
160 Chalklen 2024 https://africandisabilityforum.org/press-release-ratifications-of-the-protocol-to-

the-african-charter-on-human-and-peoples-rights-on-the-rights-of-persons-with-disabilities-
in-africa/ 

161  (1981). 
162  Chalklen 2024 https://africandisabilityforum.org/press-release-ratifications-of-the-protocol-

to-the-african-charter-on-human-and-peoples-rights-on-the-rights-of-persons-with-
disabilities-in-africa/ 

163  Juma 2024 African Disability Rights Yearbook 213. 
164  Juma 2024 African Disability Rights Yearbook 218. 
165  Juma 2024 African Disability Rights Yearbook 218. 
166  Yamin 2005 American Journal of Public Health 1156. 
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care and health conditions, and the national recognition of a right to health calls for 

the abolition of institutional discrimination.167 

Governments have been motivated by the Convention on the Rights of the Child to 

amend their laws and regulations in order to provide more children with the necessary 

nourishment and medical treatment.168 The 1966 ICESCR reaffirmed the right to health 

as a fundamental right.169 This is due to article 12 of the ICESCR stating the right to 

the highest attainable standard of physical and mental health.The ICESCR, by 

adopting a broad classification of people living with disabilities, reiterate the necessity 

of allowing all people with disabilities to have equal access to all human rights and 

basic freedoms.170 Accordingly, the Banjul Charter imposes an affirmative obligation 

on States to take all necessary steps to promote the health of their citizens and ensure 

that everyone receives adequate medical care when necessary.171  

It has, however, become evident from the discussion above that, even if there may 

be an obligation to uphold, defend, fulfil the right to health, such obligations will 

frequently have little practical significance unless the appropriate responsibility bearers 

and measures to be taken are clearly identified.172 It is, nevertheless, clear that the 

right to health is meticulously recognised by various international and regional 

instruments, thereby ensuring that children and adolescents should be afforded access 

to health care services to assist with, in relation to mental health issues on an equal 

and just basis. To assess the extent to which South Africa’s legal framework adheres 

to international and regional instruments, the next chapter focuses on the legal 

framework of this state. 

 
167  Yamin 2005 American Journal of Public Health 1156. 
168  United Nations Date unknown https://www.ohchr.org/en/treaty-bodies/crc. 
169  WHO 2017 https://www.who.int/newsroom/commentaries/detail/ health-is-a-fundamental-

human-right.  
170  United Nations Date unknown https://social.desa.un.org/issues/disability/crpd/convention-

on-the-rights-of-persons-with-disabilities-crpd. 
171  African Commission on Human’s and People’s Rights 2025 https://achpr.au.int/index.php/ 
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CHAPTER 3 SOUTH AFRICAN CONSTITUTION AND NATIONAL LEGISLATIVE 

FRAMEWORK 

3.1 Introduction 

While the previous chapter presented a discussion on the international and regional 

legal framework pertinent to the right of access to health care, this chapter focuses 

on the national legal framework of South Africa with specific reference to the 

Constitution as being the supreme law in the country. 

As one of the African continent's most resourced nations, Kaminer et al173 

acknowledge that South Africa can take the lead in creating an African body of 

evidence for mental health treatment. However, the current alarming state of mental 

health provision in South Africa  requires urgent attention.174 This is, among other 

things, due to a shortage of mental health professionals, resource constraints, and a 

political will to invest in mental health care that will improve general wellbeing and 

increase national productivity.175 As the law is essential for safe and ethical health care 

provision in South Africa on an equal basis,176 the key legislation providing a legal 

framework at national level is forthwith outlined. 

Emphasis is firstly placed on the provisions embedded in the Constitution, providing 

an overall structure for the State and its concomitant powers, guaranteeing human 

rights, and acting as a social contract between the State and the citizens.177 Focus is, 

secondly, placed on the Mental Health Care Act178 aimed at making provision for 

mental health care services, the treatment and rehabilitation of those who are mentally 

ill, as well as for the protection of the rights of mental health care users. This 

discussion is guided by the objectives of this study, namely, to examine the right of 

children and adolescents to mental health care services, and depict the legal duty of 

the South African State to realise children and adolescents’ rights to mental health as 

 
173  Kaminer and Eagle 2017 South African Journal of Psychology 13. 
174  Pillay 2019 South African Journal of Psychology 463. 
175  Shisana et al 2024 Comprehensive Psychiatry 1. 
176  Chowdhury 2025 https://www.regenesys.net/reginsights/what-is-medical-law. 
177 The International Institute for Democracy and Electoral Assistance Date unknown 
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set out in chapter one hereof. As the study focuses on children and adolescents 

struggling with clinical depression specifically, this condition is mentioned from time-

to-time although it should be recognised throughout that clinical depression is included 

in all references made to mental health conditions/illness (cf. 1.1) and, thus, the right 

of access to (mental) health care. 

3.2 The Constitution of the Republic of South Africa 

Because of the supremacy of the Constitution179 (section 2), all acts and inactions, 

whether legislative or otherwise are evaluated considering the Constitution.180 

Although mental health care remains neglected in South Africa, Pienaar finds that the 

adoption of the Constitution led to substantial development in this area.181 This is 

mainly due to the Constitution in its Bill of Rights guaranteeing human rights to 

everyone, thus, including mental health care users, and obliging the State, through 

section 7(2) thereof, not only to respect and protect such rights but also to take 

positive action to promote and fulfil them. 

The Constitution, moreover, states that an individual's health or wellbeing may not be 

harmed by his/her surroundings,182 while section 152(1)(d) obliges local governments 

to ensure safe and healthy environments. The State is further required to report the 

measures taken towards realising the rights to, among others, health care to the South 

African Human Rights Commission on a yearly basis.183 Section 27 of the Constitution, 

placing emphasis on access to health care as a basic human need, merits further 

discussion.  

3.2.1 Section 27 of the Constitution and the right to health care services 

The right to have access to health care services is guaranteed to everyone by section 

27(1) of the Constitution.184 The State is further obliged by section 27(2) to 

 
179  Section 2 of the Constitution of the Republic of South Africa 1996. 
180  Helen Suzman Foundation 2020 https://hsf.org.za/publications/hsf-briefs/mental-health-i-
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progressively realise this right by taking all “reasonable legislative and other measures, 

within its available resources”. The Department of Health185 interprets this obligation 

as entailing the provision of health care services of a high quality, which are not only 

effective but also affordable and fairly distributed to ensure equal access to all citizens. 

The Department continues by stating that health care services must be grounded on 

progressive universalism, social communality, fairness, and founded on the principle 

that health is an asset and shared value. To share the burden, Schedule 4 of the 

Constitution states that both Parliament and the different provincial legislative 

authorities are responsible for making laws related to health. 

The Constitution, moreover, provides that no one may be denied access to emergency 

medical care,186 and explicitly guarantees children’s right to health care.187 Read 

together with section 9 of the Constitution, the right of access to health care belongs 

to all on an equal basis. This means that individuals should not be unfairly excluded 

from the provision of health care services.188   

It is well accepted that there are two aspects of health, namely mental and physical 

health.189 When considering health care, it is of utmost importance to understand that, 

to efficiently organise and enhance national health systems and bring health and 

wellness services closer to communities, primary health care should entail a whole-of-

society approach.190 In the context of primary health care, a whole-of-society approach 

emphasizes that all facets of society—government, civil society, the business sector, 

communities, and individuals all participate in the development and maintenance of 

health systems. In order to improve health services' accessibility, equity, and 

responsiveness to people's needs, it places a strong emphasis on shared responsibility 

and teamwork.191 Operating in the local community and attempting to treat everyone's 

 
185  Department of Health 2020 http://www.gov.za/documents/national-health-act-national-

health-insurance-policy-towards-universal-health-coverage-30. 
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2018 South African Bioethects Law 9. 
187  Sec 28 of the Constitution of the Republic of South Africa 1996.  
188  Dhai and Mahomed 2018 South African Bioethects Law 9. 
189  Funk et al 2008 Mental Health in Family Medicine 5. 
190  WHO Date unknown https://www.who.int/health-topics/primary-health-care#tab=tab_1. 
191  WHO 2026 https://www.who.int/health-topics/primary-health-care?utm_source=copilot.com 
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health issues is a fundamental component of conventional health care.192 Health 

systems may support a person's health requirements by ensuring easy and available 

access to a reliable physician, including palliative care, rehabilitation, illness 

prevention, treatment, and health promotion, all very essential for effective primary 

health care.193  

Mental health is defined by the WHO  as a condition that makes it possible for people 

to manage life's stressors, see their potential, study and work effectively, and give 

back to their community.194 Whereas mental health care can be described as a 

situation where the mental wellbeing of humans is treated to allow them to manage 

life's stressors, reach their full potential, study and work effectively, and give back to 

their community.195 Mental health is, subsequently, very important as it is a 

fundamental human right and is essential to socio-economic (material wellbeing, 

including access to resources, opportunities, and services essential to live dignified 

lives), communal, and individual growth.196 The concept, mental disorders is used to 

include all “disturbances of thought, emotion, behaviour, and/or relationships with 

others that lead to significant suffering and functional impairment in one or more 

major life activities”.197 Since clinical depression is regarded as a mood disorder 

causing persistent feelings of sadness and loss of interest and affecting the way 

humans behave and think, it qualifies as a mental disorder.198  

Although the Constitution does not provide for the right to mental health per se, the 

right to health care provided for in Section 27 should be read to include such a right 

as South Africa is a State party to the ICESCR, recognising the “right of everyone to 
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the enjoyment of the highest attainable standard of physical and mental health”.199 

The Constitution, alongside, expressly addresses the application of international law. 

Section 233 declares that "when interpreting any legislation, every court must prefer 

any reasonable interpretation of the legislation that is consistent with international law 

over any alternative interpretation that is inconsistent with international law." Section 

39(1)(b) expressly states that a court, tribunal, or forum must take international law 

into account when interpreting the Bill of Rights. It is, thus, in line with the ICESCR, 

that the National Mental Health Policy Framework and Strategic Plan (2013 - 2020)200 

provides that mental health care services should be provided equally to those of 

general health care services.  

Despite legislative directives and the fact that all nations have a high prevalence of 

mental illnesses, which lead to tremendous pain, a low standard of living, a higher 

death rate, and enormous financial and social expenses,201 providing mental health 

care services is still not a priority. In South Africa, specifically, the South African 

Human Rights Commission202 reports that denying humans with mental disorders 

access to health care and abusing or neglecting them not only violates their right of 

access to health care services but also their right to human dignity. To this, 

Ramokgopa203 adds that access to mental health care services remains restricted. The 

national health care system is the responsibility of the Department of Health, which, 

in collaboration with the health departments of the provinces, must ensure the delivery 

of health care services.204 The duty for providing health care services to South Africans 

is shared between the national government, provincial governments, and local 

municipalities, with a policy framework set by the National Department of Health.205 A 

 
199  South African Human Rights Commission 2018 https://www.sahrc.org.za/home/21/files/ 
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startling 75% of those in need of mental health care206 in South Africa do not receive 

the care they require.207 In certain parts of the nation, this remains a problem.208 It is 

in this regard, important to note that access to health care services and the quality 

thereof at the local municipality level remains a challenge due to municipalities often 

being under-resourced.209 The government is working towards a National Health 

Insurance scheme to improve access and affordability for all South Africans by allowing 

visits to health care providers free of charge and, thus, providing for a centralised, 

national insurance fund,  aimed at achieving universal health coverage.210 

Although implementing the national insurance fund will take many years to realise, it 

is important to consider the advantages of incorporating mental health into general 

health care.211 A proper integration of mental health services into public primary health 

care facilities (the responsibility of local municipalities) will significantly increase access 

to such services, given that the majority of South Africans receive their medical 

treatment at this level.212 This will ensure that everyone has uninterrupted access to 

the mental health treatment they require,213 thus enhancing improved health 

outcomes, including full recovery and sustained social integration.214 As the Mental 

Health Care Act 17 of 2002 has dominated South African mental health law in recent 

years,215 attention is forthwith paid to this Act. 

 
206  Chapter 1 of the Mental Health Care Act 17 of 2002 states that a mental health care user is 

’a person receiving care, treatment and rehabilitation services or using a health service at a 

health establishment aimed at enhancing the mental health status of a user, State patient 
and mentally ill prisoner and where the person concerned is below the age of 18 years or is 

incapable of taking decisions, and in certain circumstances may include- 

(i) Prospective user; 
(ii) The person’s next of kin; 

(iii) A person authorised by any other law or court order to act on that person’s behalf; 
(iv) An administrator appointed in terms of this Act; and 

(v) An executor of that deceased person’s estate and ‘user’ has a corresponding meaning. 
207  Lund et al 2012 African Journal of Psychiatry 404; Schneider et al 2016 South African Health 

Review 159. 
208  Sehularo et al 2022 Gender and Behaviour 18996. 
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3.3 Mental Health Care Act and mental illness 

The Mental Health Care Act,216 which seeks to advance and defend the rights of people 

with mental health disorders as well as to raise the standard and accessibility of mental 

health care in the nation, serves as the framework for mental health policy in South 

Africa.217 Alongside the Constitution, the Mental Health Care Act218 regulates mental 

health care, rehabilitation and treatment in South Africa.219 This Act consists of ten 

chapters establishing guidelines for the care, treatment, and rehabilitation of 

individuals with mental illnesses.220 Van Rensburg221 asserts that the Act's principal 

goals are to uphold the human rights of mental health care users, enhance mental 

health services via a primary health care approach, prioritise community treatment, 

and safeguard public safety. This Act aims to provide the best possible mental health 

treatment available222 through, among other things, access coordination and 

integration of mental health services into general health services.223  

The National Health Act224 aims at giving effect to this country’s constitutional 

mandates when it comes to the progressive realisation of the right to health care 

services.225 With specific reference to children and adolescents, the Act226 allows the 

Minister of Health to issue regulations pertaining to the foundation of facilities to 

promote children’s mental health status by allowing for their care, admission, 

treatment and rehabilitation at such facilities. It is in this regard, however, important 

to take cognisance of the needs of disadvantaged groups of people, especially those 

living in poverty, and emphasise that knowledge of their needs be paired with local 

expertise about health and care systems, as well as of available resources.227 Ensuring 

equitable access to health care for people facing, among other things, geographical 

 
216  17 of 2002. 
217  Shisana et al 2024 Comprehensive Psychiatry 2. 
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223  Section 3(a)(iii) of the Mental Health Care Act 17 of 2002. 
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limitations and socio-economic barriers is essential, which could include initiatives such 

as providing for mobile health clinics to ensure access to quality health care services 

to all.228 

To improve mental health care, South Africa has adopted a public health strategy over 

the past 20 years.229 This began with the revision of the Mental Health Care Act,230 

which placed a strong emphasis on patients' human rights. A framework for providing 

mental health care services is established by the Act.231 It lays out the rights of people 

with mental health illnesses, such as the freedom from abuse and unfair 

discrimination, the right to privacy and secrecy, and the right to receive the proper 

care and treatment.232 In the Life Esidimeni tragedy, 144 people died from malnutrition 

and neglect in mental hospitals in the South African region of Gauteng. Life Esidimeni, 

a division of Life Healthcare, the private healthcare provider from which about 1,500 

state patients were transferred in the first half of 2016, is where the tragedy gets its 

name.233 Many of the less expensive care facilities where the patients were sent were 

later discovered to be severely underfunded and unlicensed.234 The Gauteng Mental 

Health Marathon Project tragedy, during which 144 mental health patients died, 

attributed to the negligence of the Mental Health Directorate has, once again, 

according to Gray and Vawda235 as well as Mntambo,236, drawn attention to the 

necessity of carefully and accountably implementing health policy and legislation to 

ensure that measures are taken to improve the quality of health care in South Africa. 

3.4 Section 28 of the Constitution 

Through access coordination, integration of mental health services into general health 

services237 and other means, the Mental Health Care Act 238 aims to provide the best 
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possible mental health treatment available.239 Furthermore, every child has the right 

to receive basic medical care, a right that is strengthened by the unique safeguards 

for children's rights outlined in Section 28(1)(c) of the Constitution.240 In relation to 

children, Section 28 of the Constitution upholds each child's entitlement to health care 

services. In contrast to Section 27, it does not impose any restrictions based on the 

resources available to ensure its gradual realisation, it rather is a direct and unqualified 

right.241 This obliges the State to adopt standard measures to realise children’s right 

to health by, among other things, adopting policies and programmes, as well as 

making funds and resources available to prioritise the delivery of health care services 

to children.242 In support, the Constitution explains that the term child includes 

persons under the age of eighteen and that the child's best interests always come 

first.243 As outlined in the Constitution, children are granted specific rights, which are 

implemented by the Children's Act  38 of 2005.244 

One of the goals of municipal government is "to promote a safe and healthy 

environment," according to Section 152(1)(d) of the Constitution.245 Nonetheless, the 

nation also has a large number of private health care service providers in addition to 

public health care.246 The State determines who is eligible for free medical services by 

administering a means test.247 Furthermore, the Minister of Health may periodically 

decide who qualifies for essential medical services.248 Health services are a concurrent 

obligation of the federal and provincial governments, according to Schedule 4A of the 
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Constitution. According to Schedule 4B, the national and provincial governments share 

concurrent authority for monitoring and controlling municipal health services.249 

Regardless of the degree of care required, South Africa is still an unequal society 

where people's socio-economic situations and capacity to obtain services have a major 

impact on the kind and quality of services they receive.250 In order to exercise their 

entitlement to health care services, the vast majority of South Africans rely on public 

health facilities.251 Few people can afford to receive private medical treatment.252 

According to Statistics South Africa's 2016 General Household Survey, only 17 out of 

every 100 South Africans have health insurance, and up to 45 million, or 82 out of 

every 100, are not covered by medical aids and are mostly dependent on public health 

care.253  

The right to health care services is one of the rights guaranteed by the Constitution, 

which also states that the State shall respect, defend, uphold, and fulfil the other 

rights enumerated in the Bill of Rights. For international law to be applied by national 

courts, it must be incorporated into national law.254 As a result, rights or obligations 

on individuals (in this case, children) are not immediately conferred.255 Since South 

Africa essentially adheres to the dualistic system, incorporation is essential.256 
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3.5 The National Health Act  

The National Health Act  61 of 2003, as amended in 2013,  acts as a unified framework 

for South Africa's organised health system.257 This Act provides a framework for a 

structured health system, taking into account the obligations imposed by the 

Constitution and other laws on the national, provincial and local governments with 

regard to health services.258 Everyone has access to the same opportunities and 

resources, according to the idea of equality.259 However, the concept of equity 

acknowledges that every person's situation is unique and that each may require a 

certain set of resources in order to achieve the same result.260 The National Health 

Act implements and upholds the constitutional guarantee of everyone's right to receive 

health care services.261 It reiterates the right of children, based on their vulnerability, 

to basic nutrition and basic health care services as set out in the Constitution262. The 

National Health Act263 provides that the National Health Research Committee(hereafter 

the NHRC) must pay specific attention to prioritising the health needs of children.264 

The National Health Act created the National Health Research Committee as a 

governmental body in terms of section 69(1).265 According to the National Health Act, 

the NHRC's duties and authority include to identify the health research that public 

health authorities will do, to make sure that priority health issues are the focus of 

health research agendas and resources; create and counsel the Minister for the 

implementation of a comprehensive national health research strategy;  organize public 

health authorities' research efforts; and priorities for health research must be 

determined by the NHRC and communicated to the Minister.266 
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This Act describes the laws that control the delivery of health care at the national, 

provincial, and local levels of government.267 In addition to governing the way the 

various branches of government should provide health care services, the Act 

acknowledges and establishes obligations for the delivery of medical care in the event 

of an emergency.268 A unified approach to the fair distribution of health services across 

the country through public and private providers is also provided for.269 It is the goal 

of this Act to uphold and advance the rights of marginalised populations, such as 

people with disabilities in particular.270 This duty falls under the purview of the Minister 

of Health271 and encompasses both the provision of mental health services and the 

promotion and observance of norms and standards.272 The World Bank reports that, 

generally speaking, those with impairments are more likely to have negative socio-

economic consequences, including greater rates of poverty, lower employment, poorer 

health outcomes, and trouble getting an education than those without disabilities.273 

According to the South African Human Rights Commission, adults with disabilities 

“continue to lack access to a basic education and adequate health, and are thus in 

a risk of economic isolation”.274 Without mentioning nationality or legal status, the 

National Health Act275 interprets the Constitution276 to contain provisions pertaining to 

everyone in South Africa having access to public health care services, including people 

with disabilities.277 Access to health care services includes free primary health care, 

free emergency treatment at the point of use, and free health care services for all 

children under six, as well as for pregnant and lactating mothers.278 Additionally, the 

Act specifies that these access rights are contingent upon any guidelines established 
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by the Minister.279 This Act also recognises children as being eligible to receive free 

health services at public health facilities.280 In addition, the Minister of Health is obliged 

to issue regulations that will ensure and promote access to health services as well as 

ensure the optimal usage of health care resources to the benefit of children and people 

with disabilities.281 

In its Preamble, the National Health Act282 sets out to establish a common goal for the 

provision of health services by uniting the different elements constituting South 

Africa’s national health system with the goal to actively promote and improve this 

system. This, according to Singh,283 echoes a spirit of cooperation between private 

and public professionals, allowing for the decentralisation of management and the 

taking of collective responsibility for health services.284 Since the National Mental 

Health Policy Framework and Strategic Plan 2013-2020285 has been praised as a key 

advancement in mental health care in South Africa,286 this framework is discussed 

next. 

3.6 National Mental Health Policy Framework and Strategic Plans 

South Africa adopted the National Mental Health Policy Framework and Strategic Plan 

2013-2020 (hereafter the 2013-2020 plan), after which the National Mental Health 

Policy Framework and Strategic Plan 2023-2030287(hereafter the 2023-2030 plan) 

came into force. The 2013-2020288 plan was adopted to provide for a new mental 

health system, grounded on primary health care principles, that can ensure equitable, 

accessible, and comprehensive health care at  community level, in particular. As such, 

a community-based model consisting of three service tiers ranging from primary to 
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super specialised levels of care is identified to change and increase access to health 

care services and to, specifically, accommodate children and adolescents.289 According 

to Marais et al,290 the 2013-2020 plan set the stage for reforming South Africa’s mental 

health care and to Meyer et al,291 lessen the burden of untreated mental health 

conditions by integrating mental health care into a comprehensive primary health care 

approach. Despite these positive goals, Dawes et al292 point out that the successful 

implementation thereof, however, necessitates the political will at both national and 

provincial levels to accept general standards, make the essential funding available, 

and secure the needed human resources and infrastructure to provide at least a 

minimal level of care to children and adolescents in every province.   

Building on and strengthening the 2013-2020 plan, the 2023-2030293 plan focuses on 

strengthening the mental health system, promoting integration into primary and 

community care, and addressing issues such as youth suicide and substance abuse. 

While the two plans are similar,294 the 2023-2030 plan295 highlights current disparities 

and imbalances in the delivery of mental health services acknowledging that different 

demographics and geographical areas have different access to mental health care and, 

accordingly, provides clear guidelines for enhancing integrated and community-based 

care while gradually reducing the number of psychiatric hospitals. It also provides a 

list of 18 priority mental health indicators to be used to monitor the implementation 

of this plan.296 

What is important to note is that the 2023 to 2030 plan,297 which was released by the 

Department of Health in 2024, allocates funds for out-of-hospital care, encourages 

collaboration between public and private sector facilities, and moves away from 
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hospital-based care to primary and community-level care.298 It also includes individuals 

with lived experience in the planning process and recognises the necessity of 

addressing teenage substance addiction and suicide.299 With a dedication to 

incorporating mental health care into primary and community care settings, the 2023-

2030 plan acknowledges the need to increase funding for mental health services by 

sharing tasks and producing more healthcare professionals.300 The focus is on tackling 

co-morbidity, lowering stigma, and improving accessibility.301  

In practice, feedback on this framework seems to be negative. Shisana et al,302 for 

example, note that none of the provinces in South Africa has, thus far, implementation 

plans as expected. Mokitimi et al, 303 in turn, note a shortage of human resource 

training for generalist employees in child and adolescent mental health, a lack of 

specialised human resources for child and adolescent mental health services, and an 

insufficient and unequal distribution of child and adolescent mental health resources, 

with the majority of services situated in the nation's metropolitan areas.304 It has been 

suggested that the impact of stigma, the low value placed on mental health, and 

disregard for the connection between mental illness and poverty have all contributed 

to the lack of advancements in child and adolescent mental health services.305 

3.7 Conclusion 

The Constitution, placing emphasis on fundamental human rights of which the right 

of access to mental health care is part, and the Mental Health Care Act, highlighting 

the importance of mental health care services, were discussed. The National Health 

Act306 provides a framework for a structured health system at national, provincial and 
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local government levels regarding health services, as well as the National Mental 

Health Policy Framework and Strategic Plans, specifically adopted to steer the 

development of child and adolescent mental health services at provincial levels, were, 

alongside, demarcated in this chapter. 

From the discussion, it became evident that national legislation supports international 

legal imperatives relating to the protection and promotion of the right of equal access 

to health care, and realising this right for children and adolescents, specifically, raise 

their standard of living and unleash the potential of every individual.307 It also became 

evident that the rights to life (section 11) and dignity (section 10) guaranteed by the 

Constitution are intimately related to the right to health care because delaying vital 

medical care can lead to serious illnesses that compromise one's dignity or even 

death.308  

It has, however, also became clear that, even though South Africa has taken important 

steps to improve its mental health system, such as amending the Mental Health Care 

Act, creating the National Mental Health Policy Framework and Strategic Plans, and 

moving toward equitable health care services through the National Health Insurance 

Policy, there are still many obstacles to overcome in putting these policies into 

practice.309 It is, accordingly, the aim of the next chapter to delineate the practical 

implementation of mental care services in South Africa. 
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CHAPTER 4  FULFILLMENT OF THE RIGHT OF ACCESS TO MENTAL HEALTH 

CARE 

4.1 Introduction 

The  preceding chapter discussed the national legal framework of South Africa, with 

reference to the Constitution as the country's highest law, as well as the international 

and regional legal framework pertinent to the right of access to health care. The 

practical realisation of human rights is crucial to achieve legal goals and ensure just 

and equitable societies in which all humans can enjoy their human rights and 

freedoms.310 This chapter discusses the challenges and barriers  hampering the 

optimal realisation of everyone’s right of access to health care in South Africa. Focus 

is placed on the realisation of the right of access to mental health care belonging to 

children and adolescents, since mental health has globally been portrayed as a difficult 

issue hampering society’s overall wellbeing and productivity311 and even accounts for 

a significant portion of mortality among young people.312  

The World Health Organisation estimates that one billion people worldwide suffer from 

a mental disease.313 The same Organisation314 reports that around 280 million people, 

of which 23 million are children and adolescents, internationally suffer from major 

depression. Although the burden of childhood and adolescent mental disorders, 

including clinical depression, is comparatively underreported in African nations, it is 

assumed to be more prevalent in low- and middle-income countries.315 It is estimated 

that as much as 50% of the population in low-and middle-income countries like South 

Africa, is made up of children and adolescents, yet there is a dearth of policy 

development and implementation focusing on children’s and adolescents’ mental 

health.316 There is also a lack of statistics regarding mental disorders prevalent in 
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these countries due to a significant deficiency in mental health care for children and 

adolescents in terms of assessment and treatment.317 Inadequate health care facilities 

and services in such countries, moreover, excessively harm these vulnerable members 

of the community, thus restricting their ability to live fulfilling lives.318   

Mokitimi et al319 note that South Africa is acknowledged as having the highest level of 

income disparity globally, leading to some of the most severe health inequalities. As a 

result, Shisana et al320 caution that employers, health care providers, and others may 

continue to unfairly discriminate against and mistreat those with mental illness. Poorer 

mental health outcomes and greater susceptibility to abuse are caused by factors 

including poverty, discrimination, and a lack of resources.321 Cycles of disadvantage 

that result in mental health problems and prejudice against marginalized groups are 

sustained by structural injustices, such as socio-economic position and access to 

healthcare. In support, Saade et al322 found that many children and adolescents with 

mental health problems do not receive the support they desperately require. Statistics 

indicate that anxiety disorders, drug addiction disorders, and mood disorders (such as 

clinical depression) are the most common mental health conditions affecting one in 

six South Africans.323 Young people in this country also suffer from common mental 

health problems due to resource scarcity and strong correlations with social 

determinants of health, including violence, food insecurity, poverty, and limited access 

to health care and education.324  

Whilst focusing on the realisation of the right of access to (mental) health care as 

embedded in international and national legislation, the discussion below focuses on 

the importance of mental health care in South Africa, the identification of the barriers 
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depriving children and adolescents from access to mental health care services, as well 

as the South African Child and Adolescent Mental Health Policy.  

4.2 Importance of mental health care for children and adolescents 

Having access to mental health care is essential for overall wellness as mental illness 

negatively influences a human’s emotional, psychological, social and physical 

functioning and, thus, his/her quality of life.325 Adolescence, a period marked by 

numerous behavioural and physiological changes, frequently causes extreme stress, 

which too often leads to mental health problems.326 Adolescence is, moreover, 

recognised as the most formidable period during human life as it is a period marked 

by transitional changes which leave adolescents vulnerable and susceptible to social 

exclusion, unfair discrimination, peer pressure and, thus, risky behaviour which, in 

turn, increases their risk of mental illness.327  

Curbing this cycle is important as mental illness among adolescents has a detrimental 

effect on their overall wellbeing, academic performance, and behaviour often leading 

to drug abuse, aggression, suicide, self-harm, eating disorders, feelings of 

hopelessness, and unwanted pregnancies, while exposing them to a higher chance of 

developing psychological disorders as an adult which affects the mind, mental and 

emotional state of humans and, thus, the ability to establish healthy relationships and 

fulfilling day-to-day tasks.328 The increased occurrence of childhood and adolescent 

depression (a common mental disorder) is an equally significant concern as it impedes 

one’s  ability to complete essential developmental tasks (such as succeeding 

academically, adjusting to changes in family relationships, and building peer 

networks), which are essential for living quality lives.329 As found by Schlack et al,330 

 
325  Plumtree 2024 https://www.verywellmind.com/the-importance-of-mental-health-for-

wellbeing-5207938; WHO 2022 https://www.who.int/news-room/fact-sheets/detail/mental-
health-strengthening-our-response. 

326  Meyer et al 2019 South African Family Practice 26. 
327  Mokgaola et al 2022 The Open Public Health Journal 75. 
328  McLeod et al 2012 Journal of Health and Social Behavior 483; Meyer, Matlala and Chigome 

2019 South African Family Practice 26. 
329  Mindu et al 2023 International Journal of Environmental Research and Public Health 2. 
330  Schlack et al 2021 Journal of Health Monitoring 4. 



42 
 

mental health complications during childhood or adolescence are associated with 

diminished mental health, less life satisfaction and a lower or inferior quality of life.  

Regarding the effect of mental illness on the education of children and adolescents 

(poor academic performance, high school dropout rates, absenteeism), di Giacomo et 

al331 accentuate the necessity of education for future employment consistency and, 

thus, financial stability. Receiving proper mental health care during this period is 

essential as it supports one’s overall wellbeing, thus enabling them to develop socially, 

build healthy relationships, and learn the skills they will need as adults.332 It will, 

moreover, prevent mental health conditions from escalating and thus negatively 

impacting their future life opportunities.333 To combat the detrimental consequences 

of mental illnesses, early detection, intervention and support by realising their right of 

access to health care services, is vital334 to ensure positive long-term outcomes and 

alleviate the weight of mental illness during adulthood.335  

Since mental illness is characteristically the result of a combination of inherited and 

environmental factors,336 as well as of social features such as ethnic and racial minority 

status accompanied by racial bias, poor social relationships, and the presence of 

violence and crime, mental problems are more common in low-and-middle income 

countries.337 In support, Mokitimi et al,338as well as Meyer et al,339 found that humans 

living in low-and-middle-income countries more often experience brain injury, 

neuropsychiatric morbidity, intellectual disability, and epilepsy leading to mental 

disability in comparison to high-income countries, thus, having a negative effect on 

their educational achievements.340 As a result, addressing mental health within the 

context of the social determinants of health is crucial to promote mental health equity 

in such countries. Seeing that social factors related to health affect the environment 
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in which humans develop and function, it is crucial that mental health services 

provided to society address such health disparities.341  

In South Africa, policies are established at the national level and implemented at the 

provincial level, recognising the country's extremely diversified socio-economic and 

socio-cultural makeup.342 The legislative and policy framework required to treat people 

with mental illnesses and oversee mental health services has been established by the 

South African government.343 As substance abuse and mental health disorders are 

quite common in South Africa and have a major impact on the nation's illness 

burden,344 it is crucial that addressing mental disorders among children and 

adolescents and promoting the health of the entire society should be dealt with at a 

public level therefor sidelining private providers.345 What is noticeable in this regard is 

that priority is increasingly given to ensure that children and adolescents have access 

to public health care346 and awareness is progressively raised to ensure the practical 

realisation of their right of access to health care.347 

In this instance, it is, however, important to also notice that the health care system in 

South Africa is extremely uneven and divided into two tiers, namely the public and the 

private sector.348 Seventy-one percent of the population is served by the state-funded 

public sector.349 Due to the large number of underprivileged communities in South 

Africa, those who normally cannot afford health care can benefit from free health care 

provided in the public sector.350 Public health care is, however, associated with long 

waiting times, subpar treatment, hurried appointments, outdated facilities, and 

inadequate disease management, as well as prevention procedures when compared 

with private health care.351 It is estimated that only 17% of the population is served 
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by the private sector, which is mostly financed by private contributions to medical aid 

schemes, health insurance, or medical assistance programs,352 as the government 

does not pay for private health care.353 Unfortunately, the majority of South Africans 

cannot afford the high expenses attached to private health care.354 Private health care 

also has several other drawbacks, including fewer facilities and the need for patients 

to pay for extra resources like wheelchairs or crutches in addition to medical 

appointments and prescription drugs.355 Although public health care services should 

assure free care for all people, including, among others, free prescription drugs, 

wheelchairs, crutches, as well as home care visits, this sector is usually 

underfunded.356   

On the way forward, it is recommended that access to mental health care can be 

enhanced by including mental health within the primary health care domain.357 The 

concept, primary health care, is defined as a system that aims to bring health and 

wellness services closer to communities (community-based mental health services).358 

It is, accordingly, described as a whole of society approach in order to enhance 

national health systems.359 Focus is placed on human needs at the initial phase - from 

health promotion and disease prevention to treatment, rehabilitation, and palliative 

care - and provided as close to their daily settings as feasible cost-effectively to ensure 

direct and equal access to the highest possible level of wellbeing and health.360 It is in 

this regard argued that serving children and adolescents with mental health-related 

problems demands a multilayered approach.361 This entails that community members, 

especially parents, educators and caregivers, must take responsibility for creating 
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supportive, safe, and nurturing environments in which children and adolescents are 

encouraged to share their emotions and needs with others and seek treatment.362  

As mental health illnesses are often disregarded by health care systems, Meyer et al,363 

in turn, recommend that mental illnesses should be included in a chronic disease model 

aimed at providing care for those suffering from chronic illnesses such as 

cardiovascular diseases, cancer, chronic respiratory diseases and diabetes due to their 

shared characteristics with such chronic conditions.364 A chronic disease care model is 

proposed, as mental illnesses, just as chronic illnesses, require quality and proactive 

medical care over a long period aimed at assisting patients to manage their treatment, 

which is essential to strengthen their resilience and improve their health and life 

opportunities.365 In addition, researchers such as Mindu et al366 propose that, to be 

effective, health interventions intended for the youth should ideally be based on how 

they access digital health resources. This, according to the same researchers, entails 

the creation of suitable digital channels to connect with the youth. 

Even with the proof of the severity of child and adolescent mental health issues, there 

is, nevertheless, still a significant percentage of unmet needs in child and adolescent 

mental health, particularly in low and middle-income countries.367 The prevention of 

mental disorders, the enhancement of children's and adolescents' mental health and 

wellbeing, the lowering of risk factors for mental illness, and the provision of evidence-

based treatment for individuals in need of treatment are all significant responsibilities 

of child and adolescent mental health services.368 Sound policies and planned service 

delivery models should serve as the foundation for the development, implementation, 

and monitoring of child and adolescent mental health services globally.369 The existing 
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barriers preventing the realisation of such policies and models, and most importantly, 

the optimal fulfilment of the right of access to health care, are forthwith outlined.  

4.3 Barriers to mental health care 

Impediments to mental health care are complex, including societal stigma, 

acceptability, lack of support, absence of awareness and understanding, financial 

constraints, religious influences, entrenched cultural beliefs and practices, as well as 

systemic issues within health care.370 These barriers lead to the treatment of many 

children and adolescents often being delayed371 or even denied, which is a major 

problem, as treatment may take as long as nine to twenty-three years to be 

effective.372 

4.3.1 Societal stigma  

A very common barrier to mental health services is stigma.373 Stigma, which is defined 

as prejudice and discrimination in society, has a significant impact on mental health 

care and makes it more difficult to identify and treat mental health conditions in a 

timely manner.374 Kneiner distinguishes between three major levels of mental health 

stigma, namely structural stigma emanating from laws and policies in society, 

institutions and organisations; social stigma (negative attitudes and biases); as well 

as self-stigma (beliefs and feelings about oneself).375 

It is crucial to eliminate stigma because it does not only affect people who seek 

treatment but also their families, medical personnel, and society at large.376 For 

example, fear of conflict arising in families and being rejected or misunderstood are 

some of the major reasons why children and adolescents choose not to tell anyone 

when they detect symptoms of depression in themselves.377 This, according to 
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Monnapula-Mazabane and Petersen378, is problematic as research has proven that 

early intervention leads to improved family relationships and a better understanding 

of mental illness, such as depression, among family members.  

Even when children and adolescents urgently need assistance, stigma might derail 

them from seeking help or even from positively engaging in mental health care.379 

Postponing care can worsen mental health issues.380 Even parents, being the main 

custodians of children,  prefer to revert to traditional services for their children's 

mental health issues instead of seeking professional help due to being scared of being 

stigmatised.381 Stigmatisation surrounding mental illness is mainly due to a lack of 

knowledge and acceptance of mental health illnesses.382 As such, stigmatisation 

towards those with mental health illnesses is clouded by negative beliefs, behaviour, 

and attitudes which very easily lead to prejudgments, social exclusion and unfair 

discrimination, thus affecting children and adolescents’ access to health care services 

and adequate treatment, future employment and social inclusion.383 To eradicate 

stigmatisation, society should be made aware of and be educated to fully comprehend 

mental illness and allow for the treatment of those suffering from mental illnesses.384  

4.3.2 Lack of support 

Despite the constitutional need to treat everyone with dignity, employers, health care 

providers, and others often continue to unfairly discriminate against and mistreat 

those with mental illness.385 As a result, people suffering from mental illness frequently 

put off or postpone getting therapy because they are afraid of receiving different care 

or of losing their employment and means of support.386  
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Due to a general lack of understanding in the workplace, people experiencing mental 

illnesses leading to a variety of discomfort and difficulty387 are often reluctant to reveal 

or seek therapy because they fear unfavourable career implications.388 In the matter 

of Pahlanga v The Petroleum Oil and Gas Corporation of South Africa (PetroSA), 389  

the Labour Court had to decide whether the dismissal of an employee for being absent 

from work for a prolonged period of time without authorisation was justified. The 

dismissed employee averred that his absence was due to a chronic mental illness and, 

thus, beyond his control. As the onus is on an employee to provide evidence to his 

mental illness, the Labour Court found that the dismissal in question was substantively 

fair but procedurally unfair. The reason being the Labour Court considered the 

dismissal to be due to misconduct (unauthorised absence) rather than operational 

constraints or incompetence, it was deemed substantively fair. The Court agreed with 

PetroSA's assertion that the absence was misconduct rather than infirmity because 

the employee did not present adequate medical proof of inability. 

Despite the importance of those suffering from mental illness receiving support from 

family members,390 such support is often absent as family members internalise the 

shame attached to mental illness and are afraid of also being socially rejected by 

others.391 Regardless of childhood depression being a common condition, its 

prevalence among children and adolescents remains difficult to recognise, therefore, 

misunderstood, and the available treatment options are often underestimated. 

Providing support is also hampered by insufficient knowledge about the causes thereof 

and the inability of children to express their feelings.392 

Family members are also often discouraged by not experiencing the immediate 

improvement of their loved ones after receiving therapy, thus losing hope and 
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confidence in ongoing treatment.393 In this regard, Chronister et al394 point to the 

equal importance of humans with mental illness receiving social support by 

establishing strong relationships with those close to them. Such support should be 

individualised to serve unique needs, capacitate individuals to believe in their ability 

to overcome setbacks and manage their lives, and should be aimed at involving them 

actively in society.395  In this regard, Kung396 put forward that children and adolescents 

with mental illness should step up and take responsibility for their lives by learning to 

accept their condition, actively seeking support and accepting that judgments by 

society may only be based on a lack of understanding. It is, in this regard, essential 

that children and adolescents have access to people who are empathetic towards 

them, people trained to listen to them and people whom they can share their feelings 

with without fear of judgment.397 While active support from friends and family may be 

sufficient for children with mild depression, Selph and McDonagh398 caution that 

children suffering from clinical depression may need psychotherapy and even 

antidepressants to ensure their long-term wellbeing. 

UNICEF,399 nevertheless, acknowledges the importance of South African schools - 

aiming at creating supportive learning environments, encouraging the mental 

wellbeing of all learners, and ensuring the realisation of learners’ right of access to 

mental health services - to support mentally ill learners through a variety of initiatives. 

Such initiatives include school-based social workers, psychosocial support programs, 

and mental health helplines. Jiang,400 however, noticed 40 incidents of learners 

committing suicide in the Gauteng Province alone since the beginning of the 2023 

academic year. It is in view of these statistics that Jiang emphasises the importance 
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of initiatives identified to be realised in practice for it to make a difference in the lives 

of children. 

4.3.3 Absence of awareness, understanding and knowledge 

Individuals who suffer from mental illness frequently keep quiet about it out of fear of 

being judged or rejected by their friends, family, and employers.401 For many persons 

with mental problems, the obstacle that prevents them from accessing and using 

mental health care treatments is a lack of knowledge about mental diseases.402 

Despite depression receiving increased attention, most people are still not 

knowledgeable about this mental illness’s clinical symptoms and treatment. Awareness 

is only a small part of a solution as its prevention, and timeous treatment still has a 

long way to go in medical and scientific fields.403 Identifying the symptoms of clinical 

depression is, moreover, complicated by the fact that depression leads to internalising 

behaviour such as anxiety and social withdrawal, in contrast to showcasing 

externalising behaviours such as aggression, which are easier to identify.404 In addition 

to lacking awareness and understanding of their illness, people with mental illness 

may not realise that treatment is an option.405  

It is essential that children and adolescents be empowered to initiate a search for 

support and medical assistance.406 Another misconception regarding mental illness is 

the general belief that medical institutions do not provide sufficient care, which may 

lower the severity of mental illnesses.407 This lessens the possibility of persons living 

with mental illnesses asking for assistance and, ultimately, managing their health 

successfully.408  
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In South Africa, initiatives to dispel the stigma associated with mental health and make 

the public more aware of mental health problems are accelerating.409 Initiatives like 

the #NotAlone campaign and groups like the South African Depression and Anxiety 

Group are tirelessly educating the public about mental health.410 These campaigns 

emphasise that asking for help is a sign of strength rather than a weakness through 

various platforms, allowing for mainstream discussions about mental illness.411 

Campaigns for national awareness can help dispel myths and educate the public on 

the types of mental diseases, their causes, and available treatments.412 An inclusive, 

multifaceted strategy is needed to combat mental health stigma in South Africa.413 

Public education is unquestionably one of the most crucial mediums through which 

awareness, understanding and knowledge of mental illnesses can be initiated.414 

Incorporating mental health education into the existing school curriculum can assist 

the youth to develop empathy and gain a better understanding of mental health 

illnesses from an early age.415  

Education can, moreover, empower the youth to distinguish between scientific 

knowledge and African traditional belief systems linking mental illness to bewitchment 

or the punishment of ancestors, making traditional healers the experts on the topic. 

This is important as mental illness is still, in many societies, misinterpreted and 

frequently associated with spiritual possession, witchcraft, or ancestral punishment, 

necessitating the intervention of spiritual healers rather than mental health 
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specialists.416 As traditional healers were found to be reluctant to collaborate with 

conventional psychiatric services due to not believing in the efficacy thereof,  Anjorin 

and Wada417 caution that the continuous use of traditional healers may hamper the 

fulfilment of children and adolescents’ right of access to mental health care. It is, 

accordingly, essential to raise awareness and increase the knowledge of all South 

Africans about mental illnesses to ensure the timely detection and treatment of such 

illnesses and foster a more supportive and inclusive society, thus leading to better 

mental health outcomes.418 

4.3.4 Financial constraints 

As resources are essential for the provision of quality health services to society,419 one 

of the enduring issues in low- and middle-income nations like South Africa is the dearth 

of resources allocated to mental health care.420 Although there are undoubtedly 

restrictions on the amount of money that may be allocated to health care by any 

administration,421 the fulfilment of the right to access mental health care in South 

Africa continues to be insufficient due to restricted access to mental health services 

within an unreasonable underfunded system, which increases the strain on hospitals 

and emergency services.422 To this, Mulaudzi et al423 add that health care centres are 

characterised by ineffective safety and security measures, poor infrastructure, lack of 

running water and medicine, and shortage of trained mental health care professional 

nurses and psychiatrists, leading to stress and burn-out. 

The system for providing mental health care, thus, remains inadequate and under-

resourced.424 Schoeman425 explains that a mere 5% of the South African health care 
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budget is allocated to mental health services despite statistics reporting that one-third 

of South Africans experience mental health illnesses and more than 27% of South 

Africans are affected by depression. What is more concerning, however, is the fact 

that the system is being drained by inefficiencies, poor management, and 

corruption.426 In support, Rheeder427 vows that corruption within the health 

environment should be condemned as it constitutes immoral behaviour of robbing 

humans, and most importantly, vulnerable children and adolescents of their right of 

access to health care. 

An example of financial constraints for mental illness can be seen in the Life 

Esidimeni428 case. After the Gauteng Health Department ended its agreement with Life 

Esidimeni Health Care Centre in 2016, the "Life Esidimeni tragedy" transpired.429 

Patients were quickly sent to unregistered non-governmental organisations that lacked 

the necessary resources to care for those suffering from serious mental illness.430 

Under the pretence of de-institutionalisation, the move was carried out; nonetheless, 

144 individuals with mental illnesses lost their lives as a result of inadequate planning, 

financial mismanagement, and a lack of responsibility by the government.431 

People may find it challenging to get the treatment they require.432 Despite the 

progressive mental health legislation in South Africa, there are a number of obstacles 

that prevent the development and financing of mental health services.433 A continuous 

treatment gap is caused by a dearth of mental health professionals, a shortage of 

skilled practitioners, and inadequate funding for treatment compliance monitoring.434 

In contrast to private health services, the public health sector is "overburdened by 

patients with a limited choice of health care options, and crippled by severe 

mismanagement fault lines, deepening corruption, historic underdevelopment, and 
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instances of poor policy choices, including the poor implementation of sound 

policies."435 

These obstacles lead to the following: (i) the continued use of antiquated, often 

unsafe, psychiatric hospitals; (ii) a severe shortage of mental health professionals; (iii) 

the inability to develop critically important tertiary level psychiatric services (e.g., child 

and adolescent services, psychogeriatric services, and neuropsychiatric services); and 

(iv) the failure of community mental health and psychosocial rehabilitation services to 

develop, leaving patients institutionalised and without hope of being rehabilitated back 

into their communities.436 Despite legally mandated reforms to mental health care in 

the mental health legislation, this situation has not changed.437 

The country's and certain provinces' current health care crises serve as further proof 

that, despite South Africa having one of the best constitutions in the world, there are 

several obstacles to its implementation.438 Therefore, a major issue facing South 

Africa's mental health system is inadequate financing, which can hinder people's ability 

to get the care they require and lower the standard of care that is offered.439 Currently, 

45% of the entire budget for mental health services is allocated to specialised 

psychiatric hospitals, which receive the majority of resources.440 Furthermore, mental 

health services given in other larger hospitals, referred to as regional, tertiary, and 

national hospitals, account for 39.9% of the overall cost of inpatient and outpatient 

mental health services, with district hospitals accounting for 11.7% of this total.441 

Merely 8% of the overall expenditure for mental health care is allocated to primary 

health care services.442 This covers the price of prescription drugs for patients with 

serious mental illnesses who are released from hospitals and community health 

centres.443 South Africa ranks lowest among other nations in terms of public 

investment in mental health, allocating just 5% of its overall health budget to this 
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area.444 The national health care budget for 2024–2025 only saw a 3.5% rise, falling 

short of inflation and even worse, despite growing health care demands, the 2025–

2026 budget is expected to fall to R28.9 billion.445 

In addition, the Constitution guarantees an immediate right under sections 27(3), 

which states that "no one may be denied emergency medical treatment," and 28(1)(c), 

which states that "every child has the right to basic health care services".446 Children's 

socio-economic rights were first believed to be granted precedence over everyone else 

in the distribution of essential services and goods because they were included in 

section 28(1)(c) of the Constitution447, and their rights were not qualified by resources 

or progressive realisation, such as everyone's socio-economic rights in sections 26 and 

27.448 In Grootboom,449 the Constitutional Court raised valid objections to this line of 

thinking, particularly if it implied that children had an unrestricted claim to certain 

socio-economic rights.450 In rejecting the unqualified application of the right under 

section 28(1)(c), the Constitutional Court noted that this line of reasoning had absurd 

implications because it meant that parents with children would be accommodated with 

their children's needs while those without children, regardless of their age, disability, 

or other deservingness, would not receive any kind of respite.451 

According to Articles 24(1) and (2) of the Convention on the Rights of a Child, States 

are required to work toward the full realisation of children's rights to the best possible 

level of health and resources for both disease treatment and health rehabilitation.452 

A program for the achievement of socio-economic rights must be flexible and 

balanced, with sufficient provisions for addressing short, medium, and long-term 

requirements as well as crises, according to the Constitutional Court's ruling in Minister 
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of Health v. Treatment Action Campaign.453 The majority of socio-economic rights, 

except a small number of them - fair labour standards and the ability to organise a 

trade union being two examples - cannot be implemented immediately.454  

These positive rights are essentially ambitions that may be achieved via the application 

of laws and the distribution of suitable resources.455 Since the State controls most of 

the resources, it has a positive duty to make sure that these rights are gradually 

fulfilled, mostly at the State's expense.456 Programs are consequently necessary for 

implementation, and these programs rely on the availability of resources.  

Socio-economic rights are often granted in South Africa with the specific stipulation 

that they must be granted available resources of the State, to achieve the progressive 

realisation of these rights."457 For everyone, "emergency medical treatment" is exempt 

from this restriction, as are "basic health care services" for anyone under the age of 

18.458 The Constitution enshrines the right of children and adolescents to health and 

health services; however, the vast majority of mental health care needs are currently 

unmet, which is a clear violation of their constitutional rights.459 Therefore, strategies 

to strengthen individuals and families, reinforce communities and systems, and 

remove societal barriers to mental health are needed.460 

4.3.5 Entrenched cultural beliefs and practices 

In South Africa, societal norms, cultural beliefs, and customs all play a significant role 

in the stigma associated with mental health.461 People with clinical depression 

frequently feel anxious about seeking primary care physicians because they fear 

unfavourable outcomes from disclosing their symptoms and are worried about how to 
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explain them.462 Adolescents are apprehensive about primary care physicians and 

thus, feel more comfortable with traditional healers in their community. Many 

individuals choose alternative methods, like lifestyle modifications or traditional 

healers, and are suspicious of the way that medical care systems handle depression.463 

Because they have the knowledge and experience to treat mental disorders, traditional 

healers frequently come from families that have a history of using traditional healing 

to treat a number of patients with different health issues in their respective 

societies.464 This type of medical practice is interpreted as a form of familial compliance 

that is passed down from one family to another.465  

Traditional alternatives and complementary treatments include visiting religious 

healing centres through a priest or church, using holy water, killing a sheep, 

fumigating (using excessive amounts of smoke from burning incense), Rukiya (a 

religious treatment based on the Quran), beating, chaining, and praying at home or 

church.466 Misconceptions regarding the perceived causes and prognosis of mental 

health issues in Africa are probably the reason for a predilection for complementary, 

alternative, and traditional therapies.467 These false assumptions appear to be 

accompanied by a lack of knowledge about the biological and psychological 

underpinnings of mental health disorders.468 The choice or preference for a specific 

practitioner, systemic health service failings, and beliefs and explanatory frameworks 

of mental health can all influence whether someone seeks out a traditional healer or 

religious adviser for mental health issues.469 In order to encourage individuals to take 

charge of their health, health care providers must provide culturally sensitive care.470 

Adults rarely seek medical attention for mental issues until all other options have been 
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explored.471 Adolescents choose non-medical interventions over seeking care from a 

medical professional, even when they are aware of both options.472 

The diagnosis, prevention, and eradication of physical, mental, and social imbalances 

based on real-world experiences and observations passed down orally or in writing 

from generation to generation are known as traditional health care techniques.473 In 

many regions of the world, particularly in Africa, traditional health care providers play 

a significant role in treating mental illness.474 Every town has a conventional health 

care provider, and these providers have built trusting relationships with the 

populations they serve.475 Most individuals choose this therapy method because they 

believe it to be accessible, affordable, and successful in their communities.476 

The majority of rural areas in South Africa are resource-poor and disadvantaged, 

which prevents them from receiving the quality medical treatment they are entitled 

to.477 The health care system may prevent this by permitting traditional medical 

professionals to treat the public.478 The bulk of traditional health care providers are 

members of the communities in which they work, and community members have faith 

in them.479    

A more comprehensive and culturally aware approach can be produced by combining 

Western mental health with traditional healing techniques.480 Traditional healers and 

mental health specialists working together can increase mental health care's 

acceptability and accessibility.481 
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4.3.6 Systemic issues: Personnel 

Child and adolescent mental health services have a significant evaluation and 

treatment gap, which is particularly noticeable in low- and middle-income nations such 

as South Africa.482 In South Africa, an example can be found in the fact that finding 

human resources for mental health care is a major problem, as there is already a 

scarcity of mental health specialists in the nation.483 There are 1.52 psychiatrists per 

100,000 people in South Africa, according to the Global Health Observatory Data 

Repository.484 The fact that only 50% of public hospitals providing mental health care 

have a psychiatrist and roughly 30% lack clinical psychologists is not surprising.485 

Since clinical depression, involving “biological processes within the brain, including 

neurotransmitter imbalances, altered brain structure and function, and disruptions in 

neuroendocrine systems” is considered a pathophysiology, psychiatrists are needed to 

effectively treat this mental illness.486 As a result, the shortage of psychologists and 

psychological services hampers the identification and treatment of depression in South 

Africa.487 

The non-evaluation and treatment of children and adolescents, primarily due to the 

inadequate detection of mental disorders and a lack of qualified specialists,488 not only 

restrict access to early screening but also delay access to early treatments.489 There 

are around 30child and adolescent psychiatrists in South Africa, most of whom are 

private practitioners with restricted access due to budgetary constraints.490 In South 

Africa, it leads to less than 1 in 10 South Africans suffering from a mental illness, 

indeed receiving the treatment they require.491 This barrier makes it more difficult for 
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children and adolescents to access and obtain mental health care.492 Due to a shortage 

of child and adolescent mental health professionals, there is little task-sharing, 

meaning that a mental health professional must perform several therapeutic duties 

only for the benefit of the mental health care user.493 

Specialisations include child and adolescent mental health, psychogeriatric, and 

forensic psychiatry services are underutilised in the existing models of care delivery, 

and there is a large disparity in the distribution of these services.494 For instance, only 

three of the nine provinces' eight units offer specialised child and adolescent mental 

health care.495 There are allegations of adolescents being admitted to adult general 

wards due to the dearth of in-patient adolescent facilities.496 Furthermore, as of April 

2019, the nation's practising psychiatrists comprised only 15 child and adolescent, 1 

geriatric, and 7 forensic subspecialists.497 In South Africa, there is a serious scarcity of 

professionals with training in mental health care, with significant regional variations.498 

Health care professionals in South Africa are among the most severely impacted by 

scarce resources, dealing with understaffed hospitals, excessive workloads, and 

stagnating pay.499 Numerous people are fleeing or quitting the public sector, which is 

further upsetting an already precarious system.500 

In accordance with the World Health Organisation's recommendations and in response 

to the scarcity of specialised mental health care caregivers, South Africa has approved 

the use of task-sharing models.501 In order to increase access to mental health 

services in nations like South Africa with limited human resources, task-sharing entails 

the formal redistribution of tasks typically provided by specialist mental health workers 
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(such as psychiatrists, psychologists) to health workers without speciality training in 

mental health.502 As an example, the first contact health care provider, such as doctors 

with general training but not specialist training, can share this burden in identifying 

probable health care issues. 

Dhai,503 accordingly, condemns the very recent reaction of the Minister of Health to 

more than 1800 junior qualified doctors being unemployed in South Africa, stating that 

the State is not obliged to employ them. According to the same author, the Minister 

blatantly disregards the State’s constitutional duty to ensure everyone access to health 

care services and ignores the fact that the current health care system is failing this 

duty.504 The latter is, ironically, attributed to a critical shortage of health practitioners 

leading to a regressive denial of the right to health care instead of a progressive 

realisation thereof.  

4.3.7 Geographical bariers 

In addition to the above mentioned, South Africa's mental health services exhibit 

glaring regional disparities.505 Hospital-based mental health treatments are typically 

inaccessible, particularly in rural regions where many individuals lack access to care.506 

Thus, more easily accessible and culturally relevant community-based mental health 

interventions are required.507 

The majority of the nation's mental health specialists and facilities are located in urban 

locations like Johannesburg and Cape Town, while rural areas continue to lack enough 

resources.508  In rural regions, where medical aid enrolment rates are greater than in 
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metropolitan areas, inadequate payment rates for mental health treatments, 

particularly for medical aid users, make it difficult to attract and retain clinicians.509  

Residents in rural areas sometimes have to travel long distances, which makes it 

difficult to schedule follow-up sessions and maintain treatment consistency.510 

Furthermore, compared to urban residents, the people of rural communities are more 

likely to depend on their motor vehicles for mobility, which means that those without 

motor vehicles are more likely to be deterred from treatment.511 Residents of remote 

locations must travel further to obtain mental health treatments because there are 

fewer mental health practitioners there, and care may not be available without 

transportation.512 

People with mental health disorders are still mostly unaware of the available treatment 

choices and how to get the care they need, even with South Africa's advancements in 

mental health care.513 The public health care system in South Africa lacks a program 

that provides for those who are unable to utilise its services because of limited 

mobility, lack of funds, or lack of transportation.514 In rural locations, the lack of access 

is particularly noticeable. All people, regardless of their impairment, should have equal 

access to health care, as it is a fundamental right.515 

4.4 South African policy for mental illness 

Internationally, South Africa is recognised for having some of the most progressive 

laws and policies pertaining to mental health.516 The South African government has 

made great strides in recent years to create a legislative and policy foundation for 
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offering comprehensive, community-based services to adults, adolescents, and 

children.517  

Out of 191 nations, South Africa is one of just 14 nations that the United Nations has 

recognised as having a well-defined national Child and Adolescent Mental Health 

Services Policy.518 In South Africa, the Minister of Health develops laws and policies at 

the national level after consulting with many stakeholders.519 Then, it is the duty of 

the nine provincial departments of health to create implementation plans that include 

precise goals, metrics, spending caps, and schedules. Additionally, provincial ministries 

oversee and assess the implementation of national policy and laws.520 Provincial 

districts, which are divisions of provinces, oversee the carrying out of interventions 

locally in line with national and provincial priorities.521 

With the Potgieter Commission, South Africa's national Child and Adolescent Mental 

Health Services’ strategy began to take shape in 1977.522 This commission suggested 

enhancing the ability of health and education personnel to recognise Child and 

Adolescent Mental Health Services illnesses, fostering intersectoral collaboration, and 

identifying Child and Adolescent Mental Health Services issues early in primary health 

care settings and schools.523  

Following the recommendations for creating child and adolescent policy in poor nations 

by Desjarlias and associates, the policy guidelines for youth health and Child and 

Adolescent Mental Health Services were developed between 2001 and 2003.524 Future 

expansion of South Africa's integrated mental health care services is encouraged by 

the recent adoption of a national mental health policy framework that supports task 

sharing and decentralised care, as well as the growing importance of mental health as 
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a public health priority.525 With a dedication to incorporating mental health care into 

primary and community care settings, this new Strategic Plan acknowledges the need 

to increase funding for mental health services.526 By sharing tasks and increasing the 

number of health care providers, the focus is on tackling co-morbidity, lowering 

stigma, and improving accessibility.527 Although there are national policies to address 

the mental health problem, different provinces execute them at differing degrees, 

which emphasises the need for more uniform enforcement and oversight 

procedures.528 

4.5 Conclusion 

The fulfilment of human rights is crucial to achieve international, regional, and national 

legal goals, and ensure just and equitable societies in which all humans can enjoy 

their human rights and freedoms, however, the challenges and barriers experienced 

in South Africa hampering the optimal realisation of everyone’s right of access to 

health care, were discussed in this chapter.  

From the discussion, it became evident that realising the right of access to (mental) 

health care for children and adolescents is extremely important.  Focusing on South 

Africa, it was recognised that societal stigma, lack of support for and awareness, 

understanding and knowledge regarding mental illnesses create barriers to fulfilling 

this right. Budgeting constraints, entrenched cultural beliefs and practices, as well as 

systematic issues hampering the State in fulfilling its duty towards its inhabitants, were 

also outlined.  

In casting light on the way forward, South African policy providing for care services 

for mental illnesses among its inhabitants was demarcated. It is in line herewith that 

concluding remarks and possible recommendations on how to overcome the identified 
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barriers hampering the optimal fulfilment of the right of access to health care in South 

Africa are drawn and made in the next chapter.  
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CHAPTER 5 CONCLUSION 

5.1 Introduction 

The main objective of this study was to explore the extent to which South Africa is 

complying with international standards regarding the realisation of the right to health 

care services for children and adolescents diagnosed with clinical depression. To 

achieve this objective, the right of children and adolescents to mental health care 

services was analysed, the current position in international and regional law regarding 

the duty to realise children and adolescent’s right to mental health care, was 

discussed, and the legal duty of the South African State to realise children and 

adolescent’s rights to mental health care was explored. This chapter aims to provide 

an overview of the different preceding chapters, summarise the core findings, and 

draw conclusions based on these findings. 

5.2 Overview of the study 

5.2.1 Chapter 1 

In chapter one, the serious issue of mental health (with a focus on clinical depression) 

among children and adolescents was introduced (cf. 1). Despite the vitalness of mental 

wellbeing for young people to grow, learn, and optimally function in society, it became 

evident that many children and adolescents face significant mental challenges such as 

anxiety, depression leading to suicidal thoughts (cf. 12). From a review of literature, 

it became clear that most of these children and adolescents go undiagnosed and 

untreated, especially in low-income countries like South Africa, where mental health 

is not always prioritised due to limited resources (cf. 29).  

Emphasis was placed on South Africa’s duty to realise everyone’s right of access to 

health care in accordance with ratifying international and regional human rights laws, 

such as the International Covenant on Economic, Social, and Cultural Rights (cf. 36) 

and the Convention on the Rights of the Child (cf. 45). The legal responsibilities of the 

South African government under its Constitution and other national laws to protect 

children’s health rights, especially to mental health care, was alongside demarcated 

which emphasised the gap between what is legally promised and what is delivered in 
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practice (cf. 55). Article 12 of the 1966 International Covenant on Economic, Social, 

and Cultural Rights (ICESCR) guaranteed the "highest attainable standard of physical 

and mental health," reaffirming the right to health as a fundamental human right. The 

CESCR General Comment No. 14, which states that health care must meet the four 

pillars of availability, accessibility, acceptability, and quality, significantly increased the 

normative content of this right. 

Governments have been compelled by Article 24 of the UN Convention on the Rights 

of the Child (CRC) to modify domestic legislative frameworks in order to guarantee 

that children receive the appropriate medical care. The UN Convention CRPD and the 

ICESCR both accept a broad definition of disability and reaffirm that everyone with a 

disability shall have equal access to healthcare.  

It was in line with this awareness that the problem for this study was stated, and the 

research questions and objectives outlined in this chapter. The research methodology 

followed to reach these objectives was explained, and a framework for the study was 

provided. 

5.2.2 Chapter 2 

Chapter two reported on the international and regional legal frameworks that support 

the right of access to health care, especially for children and adolescents. It started 

by highlighting how major international human rights documents, such as the 

Universal Declaration of Human Rights and the World Health Organisation’s  

Constitution, recognise access to health care as a basic human right (cf. 83). The 

chapter focused on four key legal instruments, namely, the International Covenant on 

Economic, Social, and Cultural Rights (ICESCR) which calls for the progressive 

realisation of health rights based on available resources (cf. 110); the Convention on 

the Rights of the Child (CRC) which guarantees every child’s right to the highest 

attainable standard of health and requires governments to ensure access to health 

care (cf.127); the Convention on the Rights of Persons with Disabilities (CRPD) which 

protects individuals, including children with mental disabilities, from discrimination and 

promotes inclusive health care (cf. 128); as well as the African Charter on the Rights 

and Welfare of the Child (ACRWC) which focuses on children’s unique needs in the 
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African context and requires States to protect their physical and mental wellbeing (cf. 

146). The Republic of South Africa's 1996 Constitution, which is the ultimate law and 

the cornerstone of the social compact between the state and its people, is first given 

structural prominence. This research specifically examines Section 27(1)(a), which 

ensures that everyone has access to healthcare services, in conjunction with the 

State's obligation under Section 27(2) to enact acceptable legislation within the limits 

of its resources. This constitutional inquiry centers on Section 28(1)(c), which 

specifically provides minors the right to "basic health care services." This is crucial 

given the breadth of the examination. Notably, Section 28(1)(c) is an instant, 

unqualified obligation that is not subject to the gradual realization or resource limits 

found in Section 27, according to South African jurisprudence. The Mental Health Care 

Act, a specific legislative framework intended to govern the provision, treatment, and 

rehabilitation of mental health services. The primary goal of the study, which is to 

assess children's and adolescents' statutory rights to mental health treatments and 

map the State's legal obligation to uphold these rights, methodically directs this 

conversation. This study's major lens is clinical depression because it focuses on 

children and adolescents who are experiencing it. 

The chapter noted that, although these frameworks provide strong legal protection, 

many African countries, including South Africa, face challenges in fully implementing 

them due to, among others, lack of funding, political will, corruption, and poor 

resource management (cf. 150). It concluded by stating that while international law 

has made significant progress in defining the right to health care, its impact depends 

on clear national responsibilities and proper implementation (cf. 165).  

5.2.3 Chapter 3 

In chapter three, focus was placed on the national legal framework of South Africa 

concerning the right of access to health care, especially mental health care for children 

and adolescents. As the highest law in the country, the importance of the Constitution 

was reflected upon (cf. 173). It was noted that the Constitution guarantees everyone 

the right of access to health care services under Section 27, including mental health 

care as part of overall wellbeing (cf. 169). Emphasis was placed on Section 28, 
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specifically protecting children’s rights and identifying access to health care as an 

immediate and unqualified right (cf.  232).  

In this chapter, attention is also paid to the adoption of important legislation, such as 

the Mental Health Care Act, aimed at protecting the rights of mental health care users 

and promoting the integration of mental health into general health services, especially 

at community and primary care levels (cf. 214). The National Health Act was also 

highlighted for establishing the structure of the country’s health care system and 

ensuring equal access, particularly for vulnerable groups such as children and people 

with disabilities (cf. 217). To realise these legal directives, the National Mental Health 

Policy Framework and Strategic Plans (2013–2020 and 2023–2030) aimed at 

improving mental health services in South Africa by shifting health care from hospitals 

to community-based services, were also discussed (cf. 272). 

The analysis shows that international human rights provisions are textually supported 

by South Africa's domestic laws. Realizing children's and adolescents' right to equitable 

access to mental healthcare is a crucial way to improve their quality of life and unleash 

their potential, not just a legal box to be checked. This chapter further emphasizes 

how the right to obtain healthcare services (Section 27) is intrinsically linked to the 

rights to human dignity (Section 10) and life (Section 11). Socioeconomic rights must 

be viewed through the lens of the fundamental principles of life and dignity. Although 

South Africa has made excellent progress in establishing enforceable mental health 

protections, as demonstrated by the MHCA's rights-based protections, there is still a 

significant gap between de jure policy and de facto reality. There are still major 

operational and structural challenges to be addressed because a strong legal 

framework has not yet resulted in equitable, high-quality treatment on the ground. 

From the discussion, it became clear that South Africa has made significant strides to 

strengthen its mental health care system (cf. 316). It, however, equally became 

apparent that, due to practical shortcomings and lack of readiness at the service level, 

this country still struggles to translate legislation regarding the treatment of mental 

health centre users into reality. Conclusions drawn in this chapter include that this 

country continues to wrestle with realising the right of access to health care as lack of 
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funds being allocated to health care, the shortage of trained professionals, poor access 

to health services in rural areas, and stigma surrounding mental illnesses continue to 

hamper the implementation of legislation in practice (cf. 304), thus necessitating more 

practical efforts to ensure that children and adolescents indeed benefit from 

accessible, quality mental health care (cf. 308).  

5.2.4 Chapter 4 

In chapter four, the difficulties and obstacles faced in South Africa that prevent the 

fullest possible realisation of everyone's right of access to health care, as well as the 

practical realisation of human rights as essential to achieving legal objectives and 

ensuring just and equitable societies in which all people can enjoy their freedoms and 

rights, were explained. Because mental health has been portrayed as a challenging 

issue that hinders society's overall wellbeing and productivity, and even contributes 

significantly to child and adolescent mortality, focus was placed on the realisation of 

children’s and adolescents’ right of access to mental health care.  

This chapter has critically assessed the structural barriers and systemic fractures that 

actively obstruct the realization of the right to healthcare within the South African 

state, even though the progressive fulfillment of human rights continues to be the 

fundamental baseline for attaining international, regional, and national legal goals. 

The explanation above emphasizes that operationalizing children's and adolescents' 

right to obtain mental healthcare is a peremptory constitutional and international 

requirement rather than just an auxiliary policy goal. 

However, there is a significant gap between de facto public health realities and de jure 

regulatory frameworks when these standards are applied domestically.It was 

recognised that societal stigma, lack of support for and awareness, understanding and 

knowledge regarding mental illnesses (of which clinical depression is an example), still 

create barriers to fulfilling the right of access to health care in South Africa. Budgeting 

constraints, entrenched cultural beliefs and practices, as well as systematic issues 

hindering the State from fulfilling its duty towards its inhabitants, were alongside 

outlined. 
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5.3 Findings 

The study explored whether South Africa meets international standards in realising 

the right of children and adolescents with clinical depression to access mental health 

care. The following findings were made.  

State parties are obliged by international law to guarantee equitable (no institutional 

unfair discrimination) access to health care in their respective countries. The CRC 

appeals to all States to adopt legislation to provide children and adolescents with the 

necessary nourishment and medical treatment to ensure a healthy youth. The African 

Charter on the Rights and Welfare of the Child, on a regional level, imposes a positive 

duty on States to take all necessary steps to promote the health of all their citizens 

and ensure that everyone receives adequate medical care when necessary. Focusing 

on South Africa, it was found that obligations placed on the State often have little 

practical significance if the measures identified to ensure its implementation are not 

clearly identified and if the relevant responsibility bearers do not ensure its realisation 

on the ground level.  

It was found that South Africa’s national legal framework supports international legal 

imperatives relating to protecting and promoting the right of equal access to health 

care and to realise this right for children and adolescents, specifically, raise their 

standard of living and unleash the potential of every individual. It was, moreover, 

found that the rights to life (section 11) and dignity (section 10) guaranteed by the 

Constitution are intimately related to the right to health care because delaying vital 

medical care can lead to serious illnesses that compromise one's dignity or even death. 

From a constitutional standpoint, these budgetary restrictions show that the State has 

failed to implement the "reasonable legislative and other measures" required by 

Section 27(2) of the Constitution. Importantly, these systemic backlogs violate Section 

28(1)(c) when it comes to children and adolescents. Given that children's access to 

basic healthcare services is an immediate, non-derogable entitlement free from the 

internal modifiers of "progressive realization" or "available resources," the current 

implementation gap verges on a clear violation of the Constitution. It was, however, 

also found that, even though South Africa has taken significant steps to improve its 
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mental health system, such as amending the Mental Health Care Act, identifying 

National Mental Health Policy Framework and Strategic Plans, and moving toward 

equitable health care services through its National Health Insurance Policy, there are 

still many barriers to overcome in putting these policies into practice.   

Barriers such as societal stigma, a lack of support for and awareness, understanding 

and knowledge regarding mental illnesses together with budgeting constraints, 

entrenched cultural beliefs and practices, as well as systematic issues continue to 

hinder the State in optimally realising everyone’s right of access to health care in South 

Africa, thus, creating a major gap between legal imperatives and practice. Access to 

mental health services remains under-prioritised, receiving only a small amount of the 

health budget, leaving many children and adolescents untreated and vulnerable to 

social exclusion, poor education and even suicide. 

5.4 Recommendations 

Based on the findings of this study, the following recommendations are made: 

• Clear measures must be identified to ensure the effective implementation of 

legislation adopted to guarantee and ensure the fulfilment of the right of access 

to health care. 

• Suitable individuals must be identified to act as responsibility bearers, and their 

duties must be clearly identified, allowing for a thorough monitoring process to 

ensure compliance and accountability as well as to prevent corruption. 

• Strategic plans to ensure the fulfilment of the right of access to health care 

must be compiled in collaboration with health care users to ensure that their 

needs are met. 

• The social stigma attached to mental illnesses should be addressed by 

launching national campaigns to educate the public about mental illnesses, such 

as clinical depression. Nationwide education campaigns should be implemented 

to raise awareness. Mental illness should also be part of the school curriculum, 

ensuring that stigmatisation is addressed and illnesses are identified earlier.  

• The prevailing lack of support for and awareness, understanding and 

knowledge regarding mental illnesses should be alleviated by campaigns such 
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as the #Not Alone campaign and therefore, more emphasis should be placed 

on these campaigns to educate individuals. Health care workers, parents and 

family members should all receive training in mental health first aid, therefore, 

ensuring early support.  

• A transparent budgeting and monitoring system is essential to ensure that the 

Life Esidimeni tragedy is not relived. A larger share of the budget can be shifted 

towards primary health care as well as community-based care. Ensuring that 

funds are equitably distributed between urban and rural areas is equally 

important. Investment at the district and regional general hospital level, 

especially for emergency admissions linked to psychosis and self-harm, should 

be prioritised. 

• Entrenched cultural beliefs and practices in the community are addressable by 

engaging with community leaders as well as traditional healers to eliminate 

stigmatisation. 

• Systemic barriers should be addressed through the provision of more qualified 

personnel. Primary health care workers can receive training to identify child and 

adolescent mental health issues early on. All community health workers, like 

clinical associates as well as certified counsellors, should get the necessary 

training in fundamental mental health competencies. To alleviate the shortage 

of mental health professionals, bursaries could be made available, thus 

encouraging potential specialisation in child and adolescent psychiatry. 

• The capacity to offer mental health treatments may be further increased by 

training and upskilling more medical staff members, such as clinical associates 

and certified counsellors, at primary health care facilities. 

• The effective implementation of legislation requires a stronger mental health 

governance framework in South Africa. For example, the Mental Health Care 

Act can be amended to include children and adolescents. Sections 27 and 28 

of the Constitution can also be enforced by setting targets and reporting to the 

South African Human Rights Commission. 

Although the South African mental health care system faces many difficulties, these 

issues are not insurmountable. Through raising public awareness, making 
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improvements, and funding cooperative projects, South Africa can create a mental 

health care system that is more effective and inclusive. 

5.5 Contribution of this study 

The study aimed at contributing to the field of International Child Law, constituting a 

network of international, regional, and national law. As such, international and regional 

documents, together with the South African legal framework, were analysed. 

Emphasis was placed on the duty of State parties to ensure the realisation of children 

and adolescents’ right of access to health care. In noting a gap between the law and 

practice, this study identified existing challenges hampering the effective realisation 

of this right in South Africa and made recommendations to alleviate these challenges. 

Due to the importance of human wellbeing, this study contributed to the larger 

discussion on social justice, human dignity, and health equality. 
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