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ABSTRACT  

Tracing back in history, it emerges that atypical forms of work, of which labour 

broking is one, were not adequately regulated in the South African legislative 

framework.  It has been in South Africa since the 1920s at least, but it was not 

covered in legislation until much later. The Labour Relations Act of 1956 did not 

refer to labour brokers at all and the subsequent amendments in 1983 only defined 

labour brokers and their offices, but it did not adequately provide for the proper 

regulation of labour broking relationships. This led to the emergence of legal reform 

in the South African legislative framework with regards to the regulation of labour 

brokers. The Labour Relations Act 66 of 1995 was the first statute that attempted to 

regulate labour brokers in section 198. However, the regulations could be described 

as highly inadequate due to a number of shortcomings. The mentioned section did 

not sufficiently cover aspects such as the  liability of the authority figures (the TES 

and the client), the use of triangular employment relationships as disguised 

employment, the unequal treatment of temporary employees, lack of job security 

and the lack of bargaining power of temporary employees. The above lacunae led 

to the decision of Parliament to address labour brokers more prominently in the 

Labour Relations Amendment Act 6 of 2014. It is submitted that a measure of 

additional protection and legal certainty has since the amendments been afforded 

to temporary employees. Upon scrutiny it can be concluded that many aspects are 

now addressed, such as the definition of TES’s, the liability of authourity figures, 

the scope of temporary services, the status of the employer and its obligations and 

the organisational rights and treatment of temporary employees. However, it seems 

that not all problems are addressed such as  the use of disguised employment and 

job security of temporary employees. As a member of the International Labour 

Organisation (ILO), South Africa has an obligation to ensure that its domestic 

legislation falls within the ILO labour standards.The ILO has its own instruments 

which regulate labour brokers, which South Africa as a signatory thereto has to 

comply with. It is submitted that South Africa complies with the ILO standards which 

regulate labour brokers to a certain extent. In this research a comparative study with 

the United Kingdom (UK) will be undertaken. It can be concluded that the UK has a 

number of mechanisms in place to ensure that labour brokers are effectively 
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regulated and that ensure that temporary employees are adequately protected. It is 

recommended that South Africa should adopt the UK model which offers temporary 

employees equal treatment and a minimum floor of rights as well as a complaint and 

inspectorate machinery to protect such employees. It is believed that the UK offers 

solutions for potential problem areas where the South African legislative framework 

falls short. 

Key words: Labour brokers, temporary employees, Labour Relations Amendment Act, 

protection 
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Chapter 1  Introduction 

1.1 Introduction 

This research analyses the 2014 labour law amendments of the Labour Relations Act 66 

of 1995 pertaining to the regulation of labour brokers in South Africa. This chapter briefly 

outlines what the researcher proposes to do in this study. This includes an introduction of 

the subject matter, a brief synopsis of labour broking in South Africa and the problem 

areas that are addressed in this research. This enables one to have a better 

understanding of this study and an exposition of the specific areas that this study focuses 

focus on in the later chapters. 

1.2 Problem statement 

The Labour Relations Act 66 of 1995 was the first piece of South African legislation that 

attempted to regulate labour brokers in section 198.1 Notably, the LRA refers to labour 

brokers as temporary employment services (TES).2 It defines temporary employment 

services as any person who for a reward supplies to a client workers who perform work 

for the client and are subsequently paid by the TES.3 For purposes of brevity the term 

labour broker will be used to refer to temporary employment services. 

The temporary employment relationship is characterised as a triangular employment or 

commercial relationship between the labour broker, client and the employee.4 A 

commercial relationship is created through a commercial contract between the client and 

the labour broker, upon which an employment relationship is created through an 

employment contract between the labour broker and the employee.5 According to section 

198(2) of the LRA, the labour broker is the employer.6 This is despite the fact that the 

employee performs his work within the client’s organisation and under his supervision.7 

                                            

1  Hereinafter referred to as the LRA. 
2   Section 198(1)(a), (b) of the LRA of 1995. 
3   S 198(1)(a), (b) of the LRA of 1995  
4   Van Eck 2010 PELJ 108. 
5   Van Eck 2010 PELJ 108. 
6   S 198(2) of the LRA of 1995. 
7  Private Employment Agencies in South Africa Sector Working Paper (2013) 291 ILO vii; Regulatory 

Impact Assessment of Selected Provisions of the: Labour Relations Amendment Bill 2010, Basic 
Conditions of Employment Amendment Bill 2010, Employment Equity Amendment Bill 2010 and 
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However, the regulations in section 198 of the LRA could be described as highly 

inadequate as a number of shortcomings existed. Firstly, despite the fact that section 

198(2) provided for who the statutory employer was, the employees remained uncertain 

about this since the party they reported to and who had control over them was not the 

party that the law recognised as their employer.8 Since the legislation also did not specify 

which duties each of the authority figures should answer for, employees were unclear as 

to whom they should cite in their claims.9 Secondly, the period of the placement of the 

employee was not limited, irrespective of the fact that such services were meant to be 

temporary in nature.10 This created the possibility of exploitation of the temporary 

employees, since clients of the labour brokers would keep the employees of the labour 

broker on a “permanent” temporary basis as they were technically not required to comply 

with employer duties such as dismissal procedures and equal pay for equal work. They 

could thus avoid employer obligations to some extent and cut expenses at the same time. 

Another shortcoming was that the occurrence of disguised employment was not 

addressed by the LRA. The labour broker and client would characterise the temporary 

employee as an independent contractor on paper, treating him/her as a commodity and 

effectively excluding them from labour protection, but still reaping the benefits from what 

seems to still be an employment relationship in nature.11 Further, temporary employees 

were not awarded protection regarding employment opportunities when applying for a 

position at the client.12 This is because the agreement concluded between the labour 

broker and the client could exclude the employee from applying for posts at the client, 

limiting their permanent employment opportunities.13 It is noteworthy that usually 

temporary employees are paid less than permanent employees. This might be premised 

on the fact that these employees are mostly low-skilled. The South African legal system 

does not provide for minimum wages or any other employment benefits such as insurance 

and medical aid schemes for temporary employees of labour brokers.14 This means that 

                                            

Employment Services Bill 2010, A Report prepared for the Department of Labour and the Presidency 
33. 

8   Van Niekerk et al Law @ Work 69. 
9   Van Niekerk et al Law @ Work 69. 
10   Van Niekerk et al Law @ Work 69. 
11  Van Niekerk et al Law @ Work 71. 
12  Van Niekerk et al Law @ Work 71. 
13  Van Niekerk et al Law @ Work 71. 
14  Botes 2014 SA MERC LJ 135. 



 

3 

temporary employees are subjected to any wages that either the labour broker or client 

might have stipulated and without employment benefits.15 

Moreover, the provisions of section 198 did not address the exercise of organisational 

rights by trade unions to the benefit of temporary employees.16 The challenge was that 

temporary employees in essence had no permanent workplace where trade unions could 

represent them. Although the employees carried out their duties at the client’s premises, 

the client was not their statutory employer and would he therefore probably not grant trade 

unions organisational rights to exercise on his premises to the benefit of these 

employees.17 The implication of this was that it left temporary employees vulnerable as 

they could not fully exercise their organisational rights or participate in the collective 

bargaining process on matters that affected them.18 Lastly, issues of liability of the labour 

broker or the client did not encompass the disputes regarding unfair dismissals and unfair 

labour practices.19 It was unclear who should be cited in dismissal disputes since the 

labour broker, generally liable as the employer, was the one with the authority to terminate 

the employee’s contract of employment, but the client exercised most of the control and 

would mainly be the one to request a termination.  

Due to a lack of protection of temporary employees and inadequate regulation as can be 

seen above, the need to regulate labour brokers more prominently in the Labour Relations 

Amendment Act 6 0f 2014 was recognised.20 The recently amended LRA now elaborates 

on labour brokers and includes additional provisions in various sections.21 It is recognised 

that through the amendments, a measure of additional protection and legal certainty is 

now afforded to temporary employees. This protection will be analysed in this study so 

as to determine whether temporary employees are now afforded adequate protection 

under the LRA. Impetus to this enquiry is whether the regulation of labour brokers in South 

Africa is adequate or should it be out-rightly banned as had been advocated by trade 

                                            

15  Botes 2014 SA MERC LJ 135. 
16  Botes 2014 SA MERC LJ 116. 
17  Botes 2014 SA MERC LJ 117. 
18  Botes 2014 SA MERC LJ 116. 
19  Van Niekerk et al Law @ Work 68. 
20  Labour Relations Amendment Act 6 of 2014, hereinafter referred to as the amended LRA of 2014. 
21  S198(A)(1), (2),(3) of the LRA of 1995. 
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unions such as Congress of South African Trade Unions (COSATU) and National Public 

Service Workers Union (NPSWU).22  

As a member of the International Labour Organisation (ILO), South Africa has an 

obligation to ensure that its domestic legislation complies with the ILO labour standards.23 

The ILO provides for labour brokers in various instruments to which South Africa is a 

signatory. This means that South Africa is obliged to follow said instruments. One of these 

instruments is the Private Employment Agencies Convention 181 of 1997, which 

regulates and gives cognisance to the existence of private employment agencies (labour 

brokers).24 It will be examined to what extent South Africa complies with the ILO’s 

standards on the matter of labour brokers within the current legislative framework.  

A comparative study with the United Kingdom will furthermore be undertaken in this 

research to make possible suggestions for the potential problem areas in the South 

African legislative framework where policy reform might be needed.25 Since the UK is a 

market driven economy, it is submitted that it is relevant for purposes of this study 

because it provides a successful model for those employers who require temporary and 

flexible forms of employment at their disposal.26 The UK has adopted a number of 

mechanisms to ensure that labour brokers are effectively regulated and that temporary 

employees (agency workers) are adequately protected. The key UK legislative measures 

that regulate labour brokers include the Gangmasters Act, the Conduct of Employment 

Regulations and the Agency Workers Regulations.27 In addition, the United Kingdom has 

a complaint and inspectorate mechanism to raise awareness and curtail failure to observe 

any labour broking procedures.28 These include the Gangmasters Licensing Authority, 

                                            

22  Botes 2014 SA MERC LJ 113.  
23  Van Niekerk et al Law @ Work 21. 
24  Private Employment Agencies Convention 181 of 1997. 
25  Although the UK’s legislation was largely influenced by the European Union (EU) Directives, it should 

be noted that the UK is currently in the process of exiting the European Union as member. 
26  European Union Committee Modernising European Union Labour Laws: has the UK anything to gain: 

Report with Evidence 197; Collins 2016 http://www.collinsdictionary.com. A market driven economy is 
an economy that is controlled and guided by commercial considerations. It should be noted that the 
current UK legislation as it stands has been promulgated to comply with the directives of the European 
Union, since upon drafting them, the UK was still a member to the EU.  

27  Gangmasters Act of 2004; the Conduct of Employment Regulations of 2007 as amended; the Agency 
Workers Regulations (SI2010/93). 

28  The Role and Activities of Employment Agencies IZA Research Report No. 57 (2013).  
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the Employment Standards Inspectorate (EAS), the United Kingdom Advisory 

Conciliation and Arbitration Services (ACAS) and the Pay and Work Rights Helpline.29 

1.3 Framework  

This research has five chapters: 

 

Chapter 1 is a brief overview on what the researcher proposes to do in this study. This 

includes a concise summary on labour broking in South Africa and the specific problem 

areas that are addressed in this research. 

  

Chapter 2 discusses international law and regional instruments regulating labour brokers. 

In this regard, particular reference is made to the ILO labour standards. As a member of 

the ILO, South Africa has an obligation to ensure that its domestic legislation falls within 

the ILO labour standards. Therefore, this chapter provides the background to the 

prescribed international regarding labour brokers from which it can later be deduced 

whether the ILO standards in particular are complied with in South Africa.30  

 

Chapter 3 discusses the historical development and the current legislative framework of 

labour brokers in South Africa. It traces back to the formation, introduction and the 

development of labour broking in the South African law. In this chapter the original 

shortcomings of the LRA regarding labour brokers are highlighted to show where reform 

was necessary in the first place. 

 

Chapter 4 is a critical analysis of the amendments of labour brokers in South Africa. This 

chapter evaluates whether the regulation of labour broking and the original problems it 

posed has now been adequately addressed. Moreover, any new problems arising from 

the current legislative framework are also assessed. 

 

                                            

29  Gangmasters Licensing Authority 2016 What we do http://www.gla.gov.uk; Employment Agency 
Standards (EAS) Inspectorate Annual Report 2010 – 2011; Eichhorst et al The Role and Activities of 
Employment Agencies 2013; Employment Relations Research Series 113 Survey of Pay & Work Rights 
Helpline callers (2010). 

30  South Africa is a member of the Southern African Development Community (SADC), but its regional 
instruments will not be referred to in this dissertation due to the limited coverage on the regulation of 
labour brokers. 
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Chapter 5 is a critical analysis and an evaluation of regulation of labour brokers in the 

United Kingdom. This will assist in evaluating lessons that can be learnt that can be 

adopted into the South African legislative framework where the amended legislation falls 

short.  

 

Chapter 6 is based on the observations made throughout the research. 

Recommendations are made as to what measures can be taken to ensure adequate and 

proper regulation of labour brokers in South Africa so as to provide optimum protection to 

the employees concerned. 
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Chapter 2  Labour brokers under the International Labour Organisation  

2.1 Introduction 

This chapter provides background on and deals with international law and regional 

standards regulating labour brokers. In particular, reference is made to the labour 

standards of the International Labour Organisation (ILO). In terms of the Constitution of 

the Republic of South Africa, 1996 the courts must consider international law and may 

consider foreign law when interpreting any legislation.31 As a member of the ILO, South 

Africa has an obligation to ensure that its domestic legislation falls within the ILO labour 

standards and complies with the provisions of the instruments it ratified.32 It is hoped that 

after having assessed how the ILO regulates labour brokers, South Africa can learn 

lessons and if possible bridge gaps where its legislation falls short.  

2.2 Brief background of the ILO 

The ILO was established in 1919 emanating from the Treaty of Versailles.33 The ILO was 

an independent affiliated agency of the League of Nations.34 Consequently, all members 

of the League of Nations became members of the ILO.35 The need for an international 

organisation that specifically addressed labour issues arose in the nineteenth century.36 

The demands for just and equal labour standards as well as improved working and living 

conditions for workers globally long before the outbreak of World War I were the driving 

forces of this movement.37  After the Second World War, the United Nations then replaced 

the League of Nations.38 Subsequently, the ILO became the United Nations’ (UN) 

specialised agency.39  

                                            

31  S39(1)(b),(c), s232, s233 of the Constitution of  the Republic of South Africa, 1996. 
32  Department of International Relations and Cooperation Republic of South Africa 2004 

 http://www.dfa.gov.za; ILO 2016 http://www.ilo.org; Van Niekerk et al Law @ Work 21. 
33  Sengenberger The International Labour Organisation: Goals, Functions and Political Impact 9. 
34  Van Niekerk et al Law @ Work 21. 
35  Van Niekerk et al Law @ Work 21. 
36  ILO 2016 http://www.ilo.org. 
37  History 2016 http://www.history.com. 
38   Van Niekerk et al Law @ Work 21. 
39  Van Niekerk et al Law @ Work 21. 
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2.3 The role of the ILO and its international labour standards 

The main goal of the ILO is to advocate for social justice and to advance internationally 

recognised human and labour rights within the labour market.40 These international 

standards are to be achieved through the promotion of decent and productive work in 

conditions of freedom, equity, security and dignity.41 Similarly, the decent work agenda 

established by the ILO requires that member states should ensure that all employees are 

afforded basic labour rights.42 These include equality in the workplace, individual security, 

freedom of association and collective bargaining rights.43 Therefore, the driving force 

behind the introduction of the concept of decent work was to advance the promotion of 

opportunities in order to secure decent and productive work for both men and women.44 

This goal is to be achieved under conditions of equality, human dignity, security and 

freedom.45  

The ILO labour standards are mainly provided in Conventions and Recommendations.46 

As soon as a member state ratifies a convention, it is subject to the ILO's supervisory 

system which ensures that the convention has been duly complied with.47 

Recommendations, on the other hand, augment and stipulate additional guidelines on 

how conventions should be applied.48  These guidelines are to be applied in either 

policies, legislation or practices of a member state.49 However, recommendations do not 

have a legally binding effect and they do not need to be linked to specific conventions.50 

The mere fact that a member state is a member of the ILO means it has an obligation to 

                                            

40  ILO 2016 http://www.ilo.org. 
41  Sengenberger The International Labour Organisation: Goals, Functions and Political Impact 27. 
42  Benjamin “Labour Market Regulation: International and South African Perspectives” 7. 
43  Benjamin “Labour Market Regulation: International and South African Perspectives” 17. 
44  ILO 2016 http://www.ilo.org. 
45  ILO 2016 http://www.ilo.org. 
46  Sengenberger The International Labour Organisation: Goals, Functions and Political impact 28. 

Conventions are international treaties that have a binding effect only after they have been included in 
a member state’s legislative framework and may be ratified by member countries. Conventions set 
basic principles that are to be effected by those countries that would have ratified them. Ratification 
can be defined as a formal procedure whereby a state assents to the convention as a legally binding 
instrument.   

47  ILO 2016 http://www.ilo.org. 
48  ILO 2016 http://www.ilo.org. 
49  International Labour Standards Department Handbook of Procedures relating to International Labour 

Conventions and Recommendations 2. 
50  ILO 2016 http://www.ilo.org. 
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implement the ILO labour standards even if it has not ratified the ILO conventions in 

question.51 This is true in particular with regard to the four core rights.52 

2.4 The ILO standards with regards to the regulation of labour brokers 

The ILO introduced standards regarding the regulation of labour brokers, or private 

employment agencies as the ILO refers to them.53 After decades of development as from 

the 1940s, the ILO currently provides for the minimum standards of employees of labour 

brokers in the Private Employment Agencies Convention 181 of 1997 and the Private 

Employment Agencies Recommendation 188 of 1997.54 The Private Employment 

Agencies Convention (No. 181) was designed to support flexibility and the persistence of 

labour brokers, but protect those workers that were part of this triangular employment 

relationship.55 Not only does the Convention legitimise atypical forms of employment but 

it also establishes a minimum level of protection for temporary employees who are 

involved in such forms of employment.56 Vosko57 asserts that it is for this reason that the 

Private Employment Agencies Convention advances a novel normative model of 

employment which epitomises lower levels of social protection compared to those in 

standard employment relationships. Therefore, discussing the Private Employment 

Agencies Convention will assist in determining to what extent South Africa complies with 

the ILO’s standards in regulating labour brokers within its current legislative framework in 

the later chapters. It should be noted, however, that South Africa has not yet ratified the 

Private Employment Agencies Convention.58 

                                            

51  Article 2 of the ILO Declaration on Fundamental Principles and Rights at Work and its Follow-up 1998; 
Member states are mandated to observe, promote, and to implement the core labour 
 standards set by the ILO. This includes ensuring that the member state’s national and domestic 
legislation falls within the ILO standards.   

52  The four core rights include the right to freedom of association and collective bargaining, the 
elimination of forced or compulsory labour, the abolition of child labour and the elimination of 
discrimination with regards to employment and occupation. 

53  Any reference to private employment agencies in the chapter pertaining to the ILO should be also read 
to mean labour brokers. 

54  The older instruments that regulated labour brokers include the Unemployment Convention No. 2 
 of 1919, the Unemployment Recommendation No.1 of 1919, the Fee-Charging Employment Agencies 
Convention No. 34 (1933) and the Fee-Charging Employment Agencies Convention No. 96 of 1949; 
Private Employment Agencies Convention No. 181 of 1997 (hereinafter referred to as the Private 
Employment Agencies Convention) and the Private Employment Agencies Recommendation No. 188 
of 1997 (hereinafter, referred to as the Private Employment Agencies Recommendation). 

55  Private Employment Agencies Convention. 
56  Vosko 1997 Comparative Labour Law and Policy Journal 44. 
57  Vosko 1997 Comparative Labour Law and Policy Journal 45. 
58  ILO 2016 http://www.ilo.org. 
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2.5 The ILO Private Employment Agencies Convention No. 181 (1997) and the 

Private Employment Agencies Recommendation No. 188 (1997)  

2.5.1 Regulation of labour broking under the Private Employment Agencies Convention 

The Private Employment Agencies Convention acknowledges the role of labour brokers 

in a well-functioning labour market. In terms of the Convention, private employment 

agencies (labour brokers) are defined as any natural or legal person, services comprising 

of hiring employees to avail them to a third party, who may be a natural or legal person 

(user enterprise or client) who consigns and supervises the performance of the 

employees’ tasks.59 The main purpose of the Private Employment Agencies Convention 

in terms of article 2 thereof is to allow for the operation of private employment agencies 

and to provide protection of temporary employees within the framework of its provisions.60 

Regarding the working and living conditions of temporary employees, in most cases there 

is no adequate enforcement to safeguard employees through protection against abusive 

practices that they are subjected to either by the client or the private employment agency. 

Hence, the Private Employment Agencies Convention emphasises the need to protect 

employees under private employment agencies against any possible exploitation and 

abuse.61 Abuse and exploitation of employees can be in the form of deceiving employees 

as to the nature of the job which they are being employed for or with regards to the 

location of the placement in question or being exposed to appalling and hazardous living 

and working conditions.62 In the case of migrant and illiterate employees who rely on the 

assistance of employment agencies, they are taken advantage of due to their lack of 

education and language skills.63 As a result; such employees are not furnished with 

accurate information which may cause them not to leave their employment.64  

Moreover, the preamble of the Private Employment Agencies Convention lists a number 

of conventions incorporated into it that reflect some of the basic rights that should be 

                                            

59  Article 1(b) of the Private Employment Agencies Convention. 
60  Article 2(3) of the Private Employment Agencies Convention. 
61  Preamble of the Private Employment Agencies Convention. 
62  United Nations Office on Drugs and Crime The Role of Recruitment Fees and Abusive and Fraudulent 

Recruitment Practices of Recruitment Agencies in Trafficking in Persons 6. 
63  United Nations Office on Drugs and Crime The Role of Recruitment Fees and Abusive and Fraudulent 

Recruitment Practices of Recruitment Agencies in Trafficking in Persons 6. 
64  United Nations Office on Drugs and Crime The Role of Recruitment Fees and Abusive and Fraudulent 

Recruitment Practices of Recruitment Agencies in Trafficking in Persons 6. 
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awarded to temporary employees. These include provisions of the Forced Labour 

Convention No. 29 of 1930, the Freedom of Association and the Protection of the Right 

to Organise Convention No.87 of 1948, the Right to Organise and Collective Bargaining 

Convention No. 98 of 1949, the Employment Promotion and Protection against 

Unemployment Convention No. 176 of 1988 amongst others. With regard to collective 

bargaining, the Private Employment Agencies Convention ensures that employees are 

awarded the fundamental rights to freedom of association and collective bargaining.65 

Member states who ratified the convention are consequently obliged to take measures 

that safeguard employees’ exercise of freedom of association and collective bargaining 

rights.  

In addition, member states have a duty to prohibit all forms of discrimination against 

temporary employees provided for within their national laws and practices.66 This 

provision is paramount as temporary employees are often treated differently from 

permanent employees. This is especially the case concerning wages and employment 

opportunities when applying for a position at the client; temporary employees are 

excluded from permanent posts in the contracts that they conclude with private 

employment agencies.67 Budlender68 asserts that the Private Employment Agencies 

Convention provides for affirmative action similar to provisions in section 9(2) of the 

Constitution of the Republic of South Africa, 1996 in that there should be specially 

designated programs for the previously disadvantaged in the labour market. This is 

evidenced by article 5(2) which explicitly states that the Convention shall not be effected 

in a manner that prevents private employment agencies from employing target programs 

or specialised services to assist the most disadvantaged employees in their job seeking 

activities.69 Therefore, private employment agencies are required to assist disadvantaged 

persons in the workplace. Assistance that can be rendered to such persons in the 

workplace include accessible facilities, training, specialised supervision and support.    

                                            

65  Article 4 of the Private Employment Agencies Convention. 
66  Article 5(1) of the Private Employment Agencies Convention. 
67  Van Niekerk et al Law @ Work 71. 
68  Budlender “Private Employment Agencies in South Africa Sector Working Paper No. 291” 8; s9 of the 

Constitution of the Republic of South Africa, 1996; Article 5(2) of the Private Employment Agencies 
Convention. 

69  Article 5(2) of the Private Employment Agencies Convention. 
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Furthermore, member states and user enterprises have to protect employees in line with 

national law and practice with regards to minimum wages, working time and other working 

conditions, statutory social security benefits, occupational safety and health, maternity 

protection and benefits, as well as parental protection and benefits amongst others.70 The 

Private Employment Agencies Convention recommends that national policies should set 

thresholds for the minimum wage for temporary employees, establish the number of hours 

of work and the standard of working conditions that temporary employees should be 

exposed to.71 In addition, medical aid schemes and insurance policies are amongst the 

employment benefits that temporary employees should be awarded.  

The Convention continues to require of member states to adopt special measures to 

protect migrant workers from abuse by private employment agencies.72 Such measures 

include implementing laws or regulations which stipulate penalties including prohibition of 

those private employment agencies which engage in fraudulent practices and abuses as 

discussed earlier.73 The convention does bestow upon member states the power to 

determine whether private employment agencies should be regulated by either licensing 

or certification procedures to the exception that such regulation is already determined by 

national law and practice.74 The purpose of licensing and certification procedures is to 

ensure that private employment agencies are operating lawfully. This also ensures that 

private employment agencies are adequately regulated to maintain acceptable 

employment standards for temporary employees.75  

It is submitted that regulation through a licensing system ensures that records of the 

private employment agencies which include information such as the type of services that 

private employment agencies offers its client, are readily available.76 Such transparency 

curtails malpractices by private employment agencies and abuse of temporary employees 

by the agencies who carry out illegitimate dealings such as drug or human trafficking.77 

                                            

70  Article 11 and 12 of the Private Employment Agencies Convention. 
71  Article 11 and 12 of the Private Employment Agencies Convention. 
72  Article 8 of the Private Employment Agencies Convention. 
73  Article 8 of the Private Employment Agencies Convention. 
74  Article 3(2) of the Private Employment Agencies Convention. 
75  International Labour Organisation Guide to Private Employment Agencies: Regulation, Monitoring and 

enforcement 14. 
76  International Labour Organisation Guide to Private Employment Agencies: Regulation, Monitoring and 

Enforcement 13. 
77  International Labour Organisation Guide to Private Employment Agencies: Regulation, Monitoring and 

Enforcement 14. 
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Hence, anyone can access the public registry to check the legitimacy of the private 

employment agency.78 Further, member states are required to employ complaint and 

investigation mechanisms for alleged abuses and fraudulent practices concerning the 

activities of private employment agencies.79 Another important prohibition has regard to 

the fact that private employment agencies are prohibited from charging their employees 

either directly or indirectly.80 It is therefore intended that the recruitment and placement 

of already vulnerable and mostly low skilled employees are free of charge. This provision 

attempts to further curtail any possible exploitation of temporary employees. 

Lastly, violations of any provisions provided in the Private Employment Agencies 

Convention can necessitate adequate remedies which include penalties where 

appropriate. It is submitted that in the event that the private employment agency fails to 

comply with the regulations, penal sanctions should be imposed. The sanctions, however, 

will be determined by the severity of the violation or misconduct.81 In cases were the 

violation is less severe, warnings will be issued to the private employment agency to 

rectify its actions.82 Severe violations committed by the private employment agency will 

warrant revocation or withdrawal of licenses, fines or imprisonment enforced through 

either an administrative tribunal or through a court of law.83 Such incentives will ensure 

proper management and effective regulation of private employment agencies. 

However, Vosko84 argues that the Private Employment Agencies Convention is not clear 

on how certain duties and obligations should be assigned amongst the parties in the 

triangular relationship. Moreover, the Private Employment Agencies Convention does not 

provide the conditions that member states should consider when authorising agencies to 

                                            

78  International Labour Organisation Guide to Private Employment Agencies: Regulation, Monitoring and 
Enforcement 15. 

79  Article 10 of the Private Employment Agencies Convention. This provision would allow employees to 
report any exploitative or fraudulent practices by the employment services. The relevant authorities 
will adequately detect, investigate and make follow-ups on alleged reports on the purported violations.  

80  Article 7 of the Private Employment Agencies Convention. 
81  International Labour Organisation Guide to Private Employment Agencies: Regulation, Monitoring and 

Enforcement 36. 
82  International Labour Organisation Guide to Private Employment Agencies: Regulation, Monitoring and 

Enforcement 36. 
83  International Labour Organisation Guide to Private Employment Agencies: Regulation, Monitoring and 

Enforcement 36. 
84  Vosko 1997 Comparative Labour Law and Policy Journal 43.The South African legal framework only 

provided for who the statutory employer was, but did not provide clarity as to who should be held liable 
for various types of claims. Clarity on this matter in legislation would assist the employee in instituting 
claims against the relevant authority. The Private Employment Agencies Convention could have been 
of considerable help to member states if it specified certain duties of each of the authority figures. 
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be classified as employers, nor does it address the job security of temporary employees 

employed by private employment agencies.85 Another shortcoming of the Private 

Employment Agencies Convention is that it does not address the issue of equal treatment 

in working conditions of temporary employees to those of the user undertaking (client).86 

In addition, the Private Employment Agencies Convention does not clearly articulate as 

to the nature of agency work in that it should be temporary in nature.87 

It can be concluded that although the Private Employment Agencies Convention provides 

guidelines pertaining to a wide range of aspects on labour brokers and their employees, 

comprehensive guidance on the protection of many rights of the employees does not form 

part of its framework. As Vosko points out that the guidance of the Convention is limited. 

Crucial issues such as the duties and obligations of parties to the triangular relationship, 

job security of temporary employees, equal treatment regarding the working conditions of 

temporary employees are not adequately addressed in the Convention. It is therefore 

argued temporary employees still remain vulnerable in this regard. It is recommended 

that the Convention should provide elaborate guidance on these issues so as to ensure 

that temporary employees are adequately protected within the labour market. 

2.5.2 Regulation of labour broking under the Private Employment Agencies 

Recommendation 

Apart from the above Convention, the ILO also issued the Private Employment Agencies 

Recommendation No. 188 in 1997. This Recommendation supplements and is to be 

applied in conjunction with the Private Employment Agencies Convention.88 In order to 

provide for the proper and effective regulation of labour brokers, the Private Employment 

Agencies Recommendation stipulates that national law and regulations of member states 

                                            

85  Benjamin “Law and practice of private employment agency work in South Africa Sector Working Paper 
No. 292” 7. The South African legislative framework does not award protection to temporary 
employees regarding permanent employment opportunities when applying for a position at the client 
(user undertaking). Comprehensive guidelines by the Private Employment Agencies Convention on 
the protection of temporary employees regarding temporary employment as a means to eventually 
attain permanent posts would assist South Africa in its policies which regulate labour brokers. 

86  Van Eck 2014 International Journal of Comparative Labour Law 55. The South African legislative 
framework has no adequate enforcement with regards to the working conditions of the employees 
especially if they are subjected to abusive practices by the client (user undertaking). For this reason, 
guidance from the Private Employment Agencies Convention regarding the standard working 
conditions for temporary employees would have assisted South Africa in its policy reform. 

87  Van Eck 2014 International Journal of Comparative Labour Law 55. 
88  Article 1 of the Private Employment Agencies Recommendation. 
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should be complemented with technical standards, guidelines, codes of ethics, self-

regulatory mechanisms or other means consistent with national practice.89 Such 

standards maintain business ethics and stimulate quality service delivery which enhances 

the legitimacy of the activities of the private employment agency.90  Additionally, 

temporary employees are required to have at least concluded a written contract with the 

private employment agency which particularly specifies their employment terms and 

conditions.91 As a minimum requirement, it is imperative that these employees be 

informed of their conditions of employment before their placement comes to effect.92 This 

ensures that temporary employees are fully aware of the nature of their work, what duties 

they are required to fulfil and the obligations of the private employment agency towards 

them.  

With regards to the protection of temporary employees, the Private Employment Agencies 

Recommendation requires that member states implement measures to avert and to 

eradicate unethical practices by private employment agencies as previously discussed.93 

In addition, private employment agencies are prohibited from either knowingly recruiting, 

employing or placing employees for jobs in a way in which they are exposed to 

unacceptable hazards or dangers and are subjected to abuse or any kind of 

discriminatory treatment.94 Finally, through affirmative action programmes, private 

employment agencies are encouraged to help promote equity in the labour market.95 

It is asserted that the Private Employment Agencies Recommendation ensures that 

private employment agencies are conducted in a manner that protects temporary 

employees. It is submitted that the Recommendations protects employees from 

exploitative practices by requiring private employment agencies to follow certain 

standards so that it will be easier to monitor their activities. Moreover, by ensuring that 

temporary employees are aware of the nature of employment as well as the employment 

                                            

89  Article 2 of the Private Employment Agencies Recommendation. 
90  International Labour Organisation Guide to Private Employment Agencies: Regulation, Monitoring and 

Enforcement 41. 
91  Article 5 of the Private Employment Agencies Recommendation. 
92  Article 5 of the Private Employment Agencies Recommendation. 
93  Article 4 of the Private Employment Agencies Recommendation. See par 2.5.1. Steps such as laws or 

regulations which provide for penalties and the prohibition of such unethical practices should be 
employed by member states.   

94  Article 8(a) of the Private Employment Agencies Recommendation. 
95  Article 10 of the Private Employment Agencies Recommendation. 



 

16 

terms and conditions, this means that employees will be less susceptible to exploitative 

practices and abuses by the private employment agencies. It also contended that 

affirmative action programmes will enable temporary employees to participate in the 

labour market. Consequently, temporary employees will no longer be marginalised in the 

workplace. 

2.6 Conclusion 

South Africa has to ensure that the regulation of labour brokers falls within the 

international labour standards set by the ILO. As indicated in the provisions of the Private 

Employment Agencies Convention, temporary employees should be protected from 

possible exploitation and abuse and all forms of discrimination in both working conditions 

and allocation of wages. Moreover, temporary employees should be granted the rights to 

freedom of association and collective bargaining. It is further recommended that the 

member states in regulating labour brokers should have proper guidelines codes of ethics 

and standards in place to ensure adequate protection of temporary employees. Member 

states are also given the option of adopting licensing and certification procedures to 

ensure proper and adequate regulation of labour brokers. However, the Private 

Employment Agencies Convention does not address issues of job security, dismissal or 

liability for unfair dismissals which would have assisted South Africa in the regulation of 

labour brokers. It can be deduced from the provisions of the instruments that temporary 

employees are worthy of protection like any other employees within the labour market. It 

is submitted that it is through these instruments that the ILO attempted to address the 

plight of temporary employees. Consequently, member states are required to ensure that 

these employees are adequately protected. In the later chapters it will be ascertained 

whether South Africa complies with the ILO standards to ensure adequate regulation of 

labour brokers within its legislative framework. 
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Chapter 3  The historical development of labour brokers in South Africa 

3.1 Introduction 

This chapter traces back to the establishment and the development of labour broking in 

the South African law. In addition, this chapter outlines and discusses the original 

shortcomings of the Labour Relations Act 66 of 1995 with regards to the regulation of 

labour brokers in South Africa.96 Accordingly, this chapter serves as a backdrop to the 

current legislative framework of the LRA of 1995 regulating labour brokers that is 

discussed in a later chapter.97 It is crucial to investigate the problems that existed with 

labour brokers previously to have a better understanding as to why policy reform was 

necessary in this regard. For purposes of brevity the statutory term "temporary 

employment services" (TES) will be used interchangeably with labour brokers. 

3.2 Overview of the development of labour brokers in South Africa 

Tracing back in history, atypical forms of work such as labour broking were not adequately 

regulated in the South African legislative framework.98 It has been in South Africa since 

the 1920s at least, but it was not covered in legislation until much later.99 Before its 

amendmend, the Labour Relations Act 28 of 1956 did not refer to labour brokers.100 

However, it was only through the amendments of 1983 that these definitions were 

introduced into it. In terms of the LRA of 1956, labour brokers were referred to as 

businesses which supply clients with workers to perform work for the client at a fee 

although such workers are remunerated by the broker.101 However, the LRA of 1956 as 

amended only defined labour brokers and their offices but it did not adequately provide 

for the proper regulation of labour-broking relationships.102  

                                            

96  LRA of 1995. 
97  Refer to chapter 4. 
98  Botes 2015 SALJ 101. Other atypical forms of work include part-time work, casual work, seasonal 

work, fixed term employment homework, subcontract work and franchising (see Mhone 1998 ILJ 207); 
Le Roux The World of Work: Forms of engagement in South Africa 14,18; Theron 2003 ILJ 1250, 
1252; Mills 2004 ILJ 1204. 

99  Botes 2014 SA Merc LJ 110. 
100  Labour Relations Act 28 of 1956 (hereinafter referred to as the LRA of 1956). 
101  Section 1 of LRA of 1956. 
102  S2(3) of LRA of 1956. 
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No regulation was provided in the LRA of 1956 regarding who the employer is between 

the labour broker and the client, as well the duties of the respective authority figures in 

the triangular employment relationship. Consequently, it was unclear as to who the 

employees should cite in their claims.103  Moreover, no provisions were provided in the 

LRA in respect of minimum wages, employment benefits, organisational rights and the 

working and living conditions of temporary employees. Furthermore, no provision for 

issues of liability of either the labour broker or the client in respect of the disputes 

regarding unfair dismissals and unfair labour practices were addressed by the LRA. 

Consequently, due to the complete lack of proper regulation under the LRA of 1956, it is 

safe to assume that temporary employees were susceptible to exploitation and abuse 

either by the labour brokers or the client because they had little or no labour protection at 

all.104  

This subsequently led to the emergence of legal reform in the South African legislative 

framework with regards to the regulation of labour brokers.105 Notably, section 23 of the 

Constitution of the Republic of South Africa, 1996 awards everyone the right to fair labour 

practices.106 It is contended that the constitutional right to fair labour practices does not 

have a precise definition but its scope of coverage can be derived from practices that are 

set out from the development of the law.107 It is therefore submitted that temporary 

employees are equally bestowed with this fundamental right since they are employed in 

the workplace.108 In addition, as a member of the ILO and signatory to many of its 

instruments, South Africa has an obligation to ensure that its domestic legislation falls 

                                            

103  Van Niekerk et al Law @ Work 69. 
104  Mills 2004 ILJ 1216. A case study was once carried out in the hotel industry, particularly Southern 

Suns, to illustrate the abuses and exploitation that the workers in the cleaning industry faced. It was 
reported that the status of these workers was indeterminate in that they were considered to be 
independent contractors when in actual fact they were temporary employees. Moreover, if a worker 
did not get through a specific number of rooms per day, that employee was compelled to work 
overtime, with no pay to meet a minimum salary. If the employees had grievances regarding either 
wages or conditions of employment, they were often referred from one authority figure to the other in 
their own time. As a result, these employees seldom managed to have their grievances resolved. 

105  Section 39(1)(b), (c), s 232, s 233 of the Constitution of  the Republic of South Africa, 1996. 
106  S23 of the Constitution of the Republic of South Africa, 1996. 
107  Van Niekerk et al Law @ Work 42. The right safeguards one from unfair labour practices relating to 

work security and employment opportunities as codified in the LRA; it guarantees one minimum 
standard set out in the Basic Conditions of Employment Act and lastly, the right is related to the 
adjudication of disputes of right and not disputes of interests. In South African Defence Force and 
another v Minister of Defence and Others (2003) 24 ILJ 1495 (T) (SANDU 1) para 48, it was held that 
the right to fair labour practices is an overarching right that encompasses other labour relations rights 
including collective bargaining rights and trade union rights.  

108  Gericke 2010 Obiter 95; S1 of the LRA of 1995. 
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within the ILO labour standards.109 Therefore, it was through the inclusion of section 198 

that the LRA of 1995 attempted to follow these standards and regulate labour brokers to 

some extent.110 Section 198 established a triangular employment relationship between 

the labour broker, client and the employee.111 A brief exposition of the regulations of 

labour brokers before the 2014 amendments follows after which the shortcomings it 

possessed are outlined and assessed. 

3.3 The regulation of labour brokers under the Labour Relations Act 66 of 1995 

The notable difference from the LRA of 1956 is that the LRA of 1995 was the first attempt 

to truly regulate labour brokers.112 Furthermore, the LRA of 1995 substituted the term 

“labour broking” with “temporary employment services” (TES).113 The concept of the 

employment arrangement was retained. Section 198 originally referred to a temporary 

employment service as a person who for reward caters to a client other persons who 

render services to the client but are subsequently remunerated by the temporary 

employment service.114 From this definition it can be deduced that a triangular 

employment relationship is established between the TES, the client and the temporary 

employee.115 In order to regulate this peculiar relationship, a commercial contract is firstly 

created between the TES and the client and a subsequent employment contract between 

the TES and the employee.116 A commercial contract is concluded between the TES and 

the client in which the labour broker consents to provide the client with workers at a fee 

                                            

109  Department of International Relations and Cooperation Republic of South Africa 2004 
http://www.dfa.gov.za; ILO 2016 http://www.ilo.org; Regulatory Impact Assessment of Selected 
Provisions of the: Labour Relations Amendment Bill 2010, Basic Conditions of Employment 
Amendment Bill 2010, Employment Equity Amendment Bill 2010 and Employment Services Bill 2010, 
A Report prepared for the Department of Labour and the Presidency 13; Van Niekerk et al Law @ 
Work 21. It should be noted that it was only in 1994 that South Africa rejoined the ILO. This explains 
why its compliance with the ILO labour standards was not mentioned before the promulgation of the 
LRA of 1995. See para 2.5.1. 

110  Benjamin 2010 ILJ 851; S198 of the LRA of 1995. 
111  S198 of the LRA of 1995. 
112  Botes 2015 SALJ 101. 
113  Benjamin 2016 ILJ 30. 
114  S198 of the LRA of 1995. 
115   Theron 2005 ILJ 619, 620. Other forms of triangular relationships include franchising and homework. 

Franchising is when a franchisor licenses a franchisee to operate a business using the franchisor's 
trademark or brand, whereas the franchisee employs workers to assist the franchisor. Homework (or 
outwork), on the other hand, is brokered through an intermediary who has neither the capacity nor the 
intention to provide goods or services himself or herself; instead he or she contracts to acquire a 
workforce to perform the work. 

116  Botes 2015 SALJ 103. 
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and specifies the period and the tasks that the employee is required to execute.117 It is 

argued that the commercial contract between the TES and the client in fact triggers the 

conclusion of an employment contract between the TES and the employee.118 This means 

that without the commercial contract there is no basis for an employment contract. If the 

client terminates its commercial contract with the TES, automatically the placement of the 

workers concerned also terminates.119  

In addition, the LRA of 1995 creates a legal fiction whereby the TES is the employer of 

the temporary employee and the temporary employee is the employee of the TES.120 It is 

argued that this arrangement is a legal fiction in that the employee performs work at the 

client’s workplace and at his behest. Hence, one would assume that the client instead of 

the TES would be the employer since he is the one who exercises control and supervises 

the employee. Moreover, in most cases the employee is provided with tools of the trade 

by the client and forms part of the client's organisation.121 Theron122 argues that since the 

identities of both employer and employee are clear, perhaps a triangular employment 

relationship should not exist at all. It is argued that it is anomalous that the TES is 

regarded as the employer yet the client is the dominant party in the triangular employment 

relationship based on the fact that it determines the parameters of the relationship.123 On 

the other hand, it can be argued that this provision was designed to provide clarity as to 

who the true employer is so as to avoid confusion that is created by having multiple 

authority figures.124 Nonetheless, section 198(3) stipulates that an employee of a labour 

broker is not an independent contractor.125 It is thus clear that these workers are by law 

considered employees, but this does not exclude the possibility that all the parties 

concerned may legitimately agree that such a worker would be an independent 

contractor. In these instances it has, however, to be ensured that the worker freely 

                                            

117  Harvey 2011 SALJ 100, Theron 2003 ILJ 1254; Theron 2005 ILJ 628; Regulatory Impact Assessment 
of Selected Provisions of the Labour Relations Amendment Bill 2010, Basic Conditions of Employment 
Amendment Bill 2010, Employment Equity Amendment Bill 2010 and Employment Services Bill 2010: 
A Report prepared for the Department of Labour and the Presidency 33. 

118  Theron 2005 ILJ 629. 
119  Theron 2005 ILJ 629; Cohen 2008 ILJ 873. 
120  Van Eck 2010 PELJ 109. 
121  Theron 2005 ILJ 629. 
122  Theron 2005 ILJ 619. 
123  Cohen 2008 ILJ 872. 
124  Botes 2015 SALJ 103. 
125  S198(3) of the LRA of 1995. 
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chooses this situation and that the relationship is then in actual fact conducted as one 

with an independent contractor. 

Lastly, section 198 provided for the joint and several liability of the TES and the client 

regarding claims in relation to the employee’s employment conditions.126 Nevertheless, 

liability was limited to instances whereby the TES infringed the employee’s employment 

conditions in a collective agreement concluded in a bargaining council, a binding 

arbitration award, the Basic Conditions of Employment Act and a sectoral determination 

made in terms of the Wage Act.127 However, despite the attempt by the legislature to 

regulate labour brokers through section 198, the LRA of 1995 still fell short of adequately 

protecting temporary employees. Hence, there were a number of shortcomings in the 

aforementioned provisions that required policy reform. Due to the peculiarity and intricacy 

surrounding the triangular employment relationship, it was not sufficient for the legislature 

to regulate such a complex issue without taking into consideration the various practical 

implications it would have on the temporary employees. It is argued that the legislature 

did not adequately protect temporary employees because it attempted to regulate a 

practical situation by means of a legal fiction which resulted in problems as detailed 

regulation was absent. The problems presented by this feeble regulation are now 

discussed below in greater detail. 

3.4 Shortcomings of section 198 of the Labour Relations Act 66 of 1995 

There were a number of shortcomings in section 198 regarding the protection of 

temporary employees. These include the issue of liability of the authority figures (the TES 

and the client), the use of triangular employment relationships as disguised employment, 

the unequal treatment of temporary employees, the lack of job security and the lack of 

bargaining power of temporary employees. There was a lack of adequate regulation in 

the previous section 198 in these specific areas. The shortcomings are discussed below. 

3.4.1 Who the true employer is between the labour broker and the client 

In the triangular employment relationship, the labour broker and the client perform 

different functions. The labour broker provides employees to the client and performs other 

                                            

126  S198(4) of the LRA of 1995. 
127  S198(4) of the LRA of 1995. 
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administrative functions such as remunerating the employees and deducting tax from the 

employees’ salaries,128 whereas, the client prescribes the work to be done, determines 

the employees’ salaries, working conditions and other terms of employment under which 

the work is done.129 Although the labour broker is deemed the employer of the temporary 

employee, it can be deduced that the client exercises more control and supervision over 

the employee. Consequently, this creates confusion in that one would presume that the 

client would be the employer in this case.130  

As stated earlier, the LRA of 1995 stated that the client and the TES would be held jointly 

and severally liable provided the TES contravenes the employee’s employment 

conditions.131 It can be inferred from this provision that the client’s liability is a default 

liability, meaning that the client cannot be sued directly by the employee because it is not 

the statutory employer.132 Van Eck133 correctly observes that the LRA clearly omitted 

shared responsibility of the TES and the client when it comes to actions of unfair dismissal 

and unfair labour practices that are committed by the client against the temporary 

employees. Hence, an employee is only permitted to institute a claim against the client 

provided it has acquired a judgement or order against the TES which it had refused to 

pay.134 In the case of April v Workforce Group Holdings (Pty) Ltd135 the court confirmed 

                                            

128   Van Eck 2010 PELJ 108. 
129  Private Employment Agencies in South Africa Sector Working Paper (2013) 291ILO vii; Regulatory 

Impact Assessment of Selected Provisions of the: Labour Relations Amendment Bill 2010, Basic 
Conditions of Employment Amendment Bill 2010, Employment Equity Amendment Bill 2010 and 
Employment Services Bill 2010, A Report prepared for the Department of Labour and the Presidency 
33. 

130  S200A of the LRA and s83 of the BCEA provides a rebuttable presumption of employment when a 
person renders services to another person based on any one or more of the listed factors which include 
a) the manner in which the person works is subject to the control or direction of another person; (b) 
the person's hours of work are subject to the control or direction of another person; (c) in the case of 
a person who works for an organisation, the person forms part of that organisation; (d) the person has 
worked for that other person for an average of at least 40 hours per month over the last three months; 
(e) the person is economically dependent on the other person for whom he or she works or renders 
services; (f) the person is provided with tools of trade or work equipment by the other person; or (g) 
the person only works for or renders services to one person. Inherent from the exercise of control by 
the client over the temporary employee in the triangular employment relationship, it can be alluded 
that most of the factors present would conventionally make him the employer. However, due to the 
nature of the triangular employment relationship identifying the client as the employer creates 
confusion owing to the fact that there is no employment relationship between the client and the 
employee. In most cases the employee renders services in terms of most if not all of the listed factors 
to the client. 

131  S198(4) of the LRA of 1995. 
132  Benjamin 2010 ILJ 850. 
133  Van Eck 2010 PELJ 109. 
134  Benjamin 2010 ILJ 850. 
135  April v Workforce Group Holdings (Pty) Ltd [2005] 26 ILJ 2224 (CCMA) para 4-6; NUMSA & Others 

 v SA Five Engineering (Pty) Ltd & Others [2007] 28 ILJ 1290 (LC) para 78. 
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that the client of a TES cannot be held responsible for any unfair conduct by the TES 

since the applicant was not an employee of the client. Therefore, the client will not be 

prosecuted for any violations in working conditions experienced by the temporary 

employees such as unequal treatment regarding wages or working conditions and unfair 

dismissals with no severance pay or notification.136  

Although the labour broker is the statutory employer and accrues all responsibility with 

regards to these acts, it is unfair that the labour broker is held liable for encroaching on 

the employee's rights and any unfair labour practices in that the client has in fact 

perpetrated the violation.137 On the other hand, pursuing the labour broker first before 

proceeding to the client can be burdensome on temporary employees as they do not 

always have the resources to pursue all these avenues of redress such as instituting legal 

proceedings against both parties.138 Evidently, clients can therefore use TESs in an 

attempt to evade their obligations as an employer and other disciplinary procedures that 

come with employing permanent employees.139 

Botes140 argues that such an implication is harsh and impractical especially considering 

that the labour broker has little or no control over the circumstances of the employee's 

actual work on a daily basis or place of work. Clearly, there is a ‘disconnect’ between the 

labour broker and the temporary employee while he or she is placed at the client.141 

Moreover, the termination of the commercial contract on which that work is based, and/or 

the treatment of the employee on the client's premises is beyond the reach of the labour 

broker.142 For this reason it is contended that it will be logical that the client be regarded 

as the employer based on the fact that he controls the activities of the temporary 

employee; under common law it would make sense to do so.143 Gericke144 correctly 

submitted that section 198 (as it previously stood) undercuts the rights of temporary 

                                            

136  Pienaar v Tony Cooper & Associates [1995] 16 ILJ 192 (IC); Qwabe & others and Robertson’s Foods 
& Another (2007) 28 ILJ 1356 (CCMA). 

137  Botes 2015 SALJ 106. 
138  Shoba Temporary Employment Services in Contemporary South Africa: A Critical Analysis 21. 
139  Mbwaalala Can Labour Law Succeed in Reconciling the Rights and Interests of Labour Broker 

Employees and Employers in South Africa and Namibia? 39. 
140  Botes 2015 SALJ 106. 
141  Benjamin 2010 ILJ 848. 
142  Botes 2015 SALJ 106. 
143  Schoeman An analysis of Temporary Employment Services and the new laws regulating them in South 

Africa 15.  
144  Gericke 2010 Obiter 105. 
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employees as it maintains the fiction that the TES is an employer yet it only serves as the 

go-between, meaning an intermediary between the client and the employee. It is argued 

that the employees’ rights are undermined in that they cannot institute claims against the 

party who will be actually responsible for either terminating their contract or treating them 

unfairly in the workplace. 

For these reasons it is argued that it is unfair for the labour broker to be held accountable 

for unfair conduct under such circumstances irrespective of whether it is deemed to be 

the legal employer of the temporary employees in terms of statute.145 Further, the 

temporary employee becomes uncertain as to whom he or she should cite when 

instituting claims for the infringement of his or her rights.146 This is owed to the fact that 

the party whom the temporary employee should report to (the client) is not the party who 

would be held liable (the TES).147 Le Roux148 contends that in some cases it is difficult to 

hold the TES liable because often the TES is a small employer who either has little or no 

contact with its employees, has few assets, and has no permanent office. The case of 

Dyokhwe v de Kock NO & Others149 is a clear illustration on the difficulties in identifying 

who the true employer in the triangular relationship is. In this case, Mr Dyokhwe (the 

temporary employee) had been working as a machine operator (Mondi, the client) when 

his contract was terminated. Mondi decided to re-route Dyokhwe’s contract through 

Adecco (the TES). The TES then placed Dyokhwe with the original employer (now the 

client, Mondi). However, the client informed the TES that it no longer required the services 

of Dyokhwe due to its operational requirements. Subsequently, the employee instituted 

claims against the client and not the TES.  

The court held that section 198 would not apply if the employment arrangement between 

the TES and the client had been a sham, in fraudem legis meaning that it was a fraudulent 

act that was committed by the employer with the intention to evade the law.150 This is 

especially when employers transfer their existing employees to labour brokers for no 

justifiable reason other than to circumvent their statutory obligations towards them.151 In 
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the case of Dyokhwe the court rejected the client’s argument that the TES was the 

employer.152 Although Adecco supposedly provided services to Mondi, the court held that 

Mondi was true employer because Dyokhwe continued doing the same work for Mondi 

that he had done in the previous years.153 The court held that there was no temporary 

employment relationship between Adecco and Dyokhwe and that Mondi had not 

terminated the applicant’s employment.154 It is therefore submitted that the situation of 

Dyokhwe exactly illustrates the fact that the courts recognise that due to its control, the 

client would in some instances be the common law employer and subsequently liable.  

It is clear from the above that the original section 198 did not provide proper guidance 

pertaining to the issue of multiple authority figures.155 This caused impractical results and 

legal uncertainty. 

3.4.2 Disguised employment 

Disguised employment occurs when the labour broker and client identify the temporary 

employee as an independent contractor on paper, refusing him his labour rights and 

protection, but at the same time still treating him like an employee and conducting the 

relationship as one of employment.156 It was argued that the worker was an independent 

contractor because an employee only works until the client no longer needs him (say for 

the completion of a project) and that there is no statutory employment relationship 

between the client and the temporary employee. In terms of the LRA an employee is 

defined as any individual, to the exclusion of an independent contractor, who performs 

works for another person or for the State and who receives, or is entitled to receive, any 

remuneration.157 This part of the definition supposes the formal employment relationship 

between and employee and employer, where one person performs work for another and 

that person remunerates them for such work provided. A temporary employee of a TES 

will naturally not fall within this part of the definition since he is not remunerated by the 

person for whom he provides work and the person he provides his labour to is not his 

employer. However, the definition continues to state that an employee is also defined as 
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any other person who in any manner assists in carrying on or conducting the business of 

an employer.158 This supposes that regardless of whether the person as a worker 

provides his labour to is his employer, he will be regarded as an employee just as long 

as he assists in carrying on or conducting the business of any employer. Needless to say 

this fact can further be confirmed by considering whether control is exercised over the 

manner in which the employee performs his work, whether working hours are prescribed, 

whether tools are provided, etcetera.159 

In a disguised employment relationship an employee would have performed its functions 

in terms of the definitions above, whereas the labour broker and the client would have 

managed the relationship as an employment relationship.160 Both the labour broker and 

the client would have reaped benefits that emanate from the relationship which include 

exercising authority and control yet they evade their employer duties towards the 

purported independent contractor.161 The ILO Employment Relationship 

Recommendation of 2006 mandates member states to prevent the use of disguised 

employment relationships when they are used to evade employer obligations and to 

deprive employees of their protection.162 However, the LRA did not adequately afford the 

necessary labour protection to temporary employees in this regard. 

The issue of disguised employment was addressed by the courts in the case of Mandla v 

LAD Brokers.163 In this case, a temporary employee was alleged to be an independent 

contractor by the labour broker after he had claimed that he had been unfairly 

dismissed.164 To ascertain whether the temporary employee was an independent 

contractor, the court had to apply the common law tests for an employment 

relationship.165 The court confirmed that the relationship between the labour broker and 
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the temporary employee should be determined in the light of the existing contract as a 

whole and the real nature of the relationship that is created between the parties.166 

Therefore, the conclusion of a contract and the parties’ classification of their relationship 

are not conclusive or exclusive of the existence of an employment relationship.167 It 

should therefore not matter what the form of the contract is or what the parties choose to 

call the relationship; the reality of the relationship is the determining factor. Botes168 

opines that this assists in corroborating whether there is an existing disguised 

employment relationship. After having applied the control and dominant tests to the set 

of facts, the court held that the respondent was under the supervision and control of the 

client which identified the relationship as an employment relationship.169 Therefore, the 

court ruled that the applicant was the employee of the labour broker. The employee was 

awarded compensation because the court held that he had been unfairly dismissed.170 

However, despite the attempts to address disguised employment in case law, the LRA 

did not address this problem, which made temporary employees more vulnerable to 

exploitation. Tshoose and Tsweledi171 argue that the LRA’s failure to address the problem 

of disguised employment will not only lack clarity as to the nature of employment but it 

will further exacerbate mistrust between contracting parties involved in such relationships. 

3.4.3 Low wages, employment benefits and unfavourable working conditions 

The LRA of 1995 did not address the issue of low wages and employment benefits also 

not covered by its predecessors. Temporary employees are usually paid less than 

permanent employees due to the fact that most of them are low-skilled.172 These low 

wages are can furthermore be attributed to the fact that there are no set requirements in 

place that ensure that temporary employees receive similar wages to those of permanent 

employees of the client.173 The TES system is mainly focused on providing temporary 

employees to the client at a lower competitive price than other TESs, consequently, this 
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is often at the expense of the employees.174 The wages that temporary employees receive 

are dependent on the price of the service that the labour broker offers to its client.175 This 

is so since the wages of temporary employees are paid from the fee that the client pays 

to the TES in terms of the commercial contract.176 Another contributory factor to low 

wages is that temporary employees do not have access to training and/or benefits which 

means that they cannot improve their skills.177 Lack of training is attributed to the 

confusion that exists amongst temporary employees as to which of the authority figures 

should provide such training.178 Hence, it is uncertain as to whom this responsibility falls 

on.179  

Moreover, social protection that is afforded to temporary employees is inferior compared 

to that of permanent employees.180 The LRA did not provide for employment benefits 

such as insurance, medical aid schemes and maternity leave benefits for temporary 

employees.181 This is attributed to the fact that coverage of such benefits is only extended 

to employees who are employed in the formal sector of the economy.182 This has further 

exacerbated the vulnerability of temporary employees. 

Furthermore, the LRA of 1995 did not address the standard of working and living 

conditions that should be provided to temporary employees whilst on placement at the 

client. This means that employees are susceptible to being exposed to working and living 

conditions that are hazardous to their health and safety. Given that temporary employees 

do not receive medical or insurance cover after having been exposed to such dangers 
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makes them even more vulnerable. It is submitted that South Africa did not comply with 

the Private Employment Agencies Convention which requires member states and user 

enterprises to protect employees in line with national law and practice with regards to 

minimum wages, working time, working conditions and employment benefits.183 

In addition, the LRA did not limit the period of the placement of temporary employees 

irrespective of the temporary nature of such employment.184 These unfavourable working 

conditions created the possibility of temporary employees being exploited given that the 

client was not required to adhere to employer duties such as dismissal procedures and 

equal pay for equal work for extended periods of time. Employers could keep their whole 

temporary staff on a continuous basis.185 This is especially since temporary employees 

were not deemed to be part of the client’s labour force and were remunerated by the 

labour broker. This could clearly make temporary employees even more vulnerable to 

exploitation. 

3.4.4 Lack of job security 

3.4.4.1 The use of automatic termination clauses (resolutive clauses)  

Among the shortcomings that were present in the previous LRA of 1995 was the issue of 

job security of temporary employees. It should be noted that the client could terminate the 

commercial contract with the labour broker on short notice, which had a bearing on the 

employment contract between the temporary employee and the labour broker.186 

Stemming from the fact that the labour broker is the employer, it would have the obligation 

to follow dismissal procedures when the client decided to end the contract at a whim.187 

The TES would then be liable for possible unfair dismissal.188 To circumvent this duty, the 

labour broker would include a resolutive clause in the employment contract to avoid the 

responsibility of having failed to comply with fair dismissal procedures after having 
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dismissed the employee.189 An automatic termination clause (resolutive clause) states that 

an employment contract is automatically terminated when the client terminates the 

commercial contract entirely and/or removes the employee from its service before the 

period of placement has elapsed.190 Henceforth, a contract of employment concluded 

between the labour broker and the temporary employee terminates either on dissolution 

of the commercial contract or when the client no longer needs the services of the 

employees.191 The client will simply inform the labour broker in writing that it no longer 

needs the services of the temporary employee.192 It should be noted that the client could 

no longer require the services of the temporary employee for any reason.193  

Another consequence was that an employee would be deprived of the right to challenge 

the fairness of his dismissal because the employment contract will be terminated by 

operation of law rather than by dismissal.194 In addition, an employee will not be called in 

for either a disciplinary hearing or consultation, will not have to be accommodated before 

termination and will not be entitled to any severance benefits.195 The labour broker will 

often submit that there has been no dismissal but that the contract has either been 

terminated automatically, or due to operational requirements or that the employee is still 

‘on the books’ awaiting further assignment.196 Either way the predicament that the 

temporary employee finds himself in vividly resembles a state of unemployment as they 

are at home with neither work nor income.197 It was affirmed in both Numsa obo Daki v 

Colven Associates Border CC198 and Smith v Staffing Logistics199  that placing an 

employee under the guise of being on ‘standby’ or ‘in the pool’ after a client indicated it no 

longer wanted the employee on site still constituted a dismissal. 

Like its predecessors, the LRA of 1995 did not adequately address the issues of liability 

of the labour broker or the client in relation to unfair dismissals and unfair labour 
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practices.200 Therefore, automatic termination clauses made temporary employees more 

vulnerable since they could lose their jobs at the behest of the client without proper 

dismissal procedures being followed. Additionally, this also meant that temporary 

employees did not have either job security or an income. This is irrespective of the fact 

that the temporary employee in question had worked for a specific client even for a 

considerable period of time.  However, there are a number of cases that have attempted 

to address the use of automatic termination clauses and to ascertain whether they did not 

impinge the rights of temporary employees. 

In the case of Sindane v Prestige Cleaning Services,201 the court confirmed that automatic 

termination clauses could be utilised by the client when it no longer needed the services 

of a temporary employee. However, the majority of case law concurred that the use of the 

resolutive clauses is against public policy as it strips the employee of his or her labour 

rights.202 Similarly, in SA Transport & Allied Workers Union on behalf of Dube & others v 

Fidelity Supercare Cleaning Services Croup (Pty) Ltd203 and in SA Post Office Ltd v 

Mampeule,204 the courts shared the same sentiments of the court in the Mahlamu case 

that resolutive clauses infringe section 5 of the LRA of 1995 in that employees cannot 

waive their statutory protection against unfair dismissal. This is premised on the fact that 

the LRA of 1995 was promulgated to protect the interests of the public.205 The court 

declared that such clauses are prohibited and deemed to be statutorily invalid in the 

recently amended LRA of 1995.206  

Further, in Nape v INTCS Corporate Solutions (Pty) Ltd,207 it was held that the courts are 

not bound by contractual terms that infringe the fundamental rights of employees. The duty 

of the court is not to aggravate the injustices against employees that are exercised by 
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private parties who possess greater bargaining power.208 The court also emphasised that 

the TES is not entirely defenceless against the requests of the client.209 The TES should 

contest any attempts by the client to exercise its bargaining power in a manner that 

undercuts the fundamental rights of employees or enforcing contractual clauses that are 

against public policy.210 Therefore, in any event the TES should refer such matters to a 

court of law to compel the client not to persist in denying an employee employment where 

no fair grounds exist for such removal.211 In the case of Mahlamu v CCMA & Others212, 

the court rejected the use of automatic termination clauses in such a manner. The court 

argued that automatic clauses are a violation of section 5(2)(b) and 5(4) of the LRA which 

safeguards employees from infringements that hinder them from fully exercising their 

rights in terms of the Act.213 The case of Adecco Recruitment Services (Pty) Ltd v Moshela 

& Others214 affirmed that the use of automatic termination clauses could be utilised in 

relation to TES employment relationships.  

In the recent case of Pecton Outsourcing Solutions CC v Pillemer and Others,215 the court 

ruled that it was not permissible for a labour broker to notify its employees that the 

employment contract would be terminated solely because the client was terminating the 

commercial contract. The position stands despite the fact that the temporary employee’s 

employment contract incorporated an automatic termination clause.216 Further, the court 

maintained that automatic termination clauses are inconsistent with section 189 of the LRA 

of 1995 which deals with dismissal based on operational requirements, including the right 

to severance pay.217 Therefore, automatic termination clauses should not be used as a 

means to evade labour legislation.218 However, Van Niekerk J emphasised that these 

unacceptable situations should not be blurred with justifiable cases of automatic 

termination of a fixed-term contract, where both parties fully intended for the contract to 
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only be a specific period, after which the contract would legitimately terminate by operation 

of law.219 

3.4.4.2 Lack of employment opportunities in permanent posts 

Another hurdle regarding job security was attributed to the fact that temporary employees 

were not adequately protected by the LRA when applying for a position at the client.220 

The agreement that was concluded between the labour broker and the client could 

exclude the employee from applying for posts at the client subsequently limiting their 

permanent employment opportunities.221 Therefore, temporary employees did not enjoy 

the same employment opportunities that were awarded to permanent employees at the 

client. Hence, temporary employees were only limited to temporary jobs and could not 

secure permanent posts at the client. 

3.4.5 Lack of bargaining power 

Lastly, section 198 did not address the exercise of organisational rights by trade unions 

to the benefit of temporary employees.222 The inadequacy was in that temporary 

employees had no permanent workplace where trade unions could represent them.223 

Firstly, trade unions found it difficult to represent temporary employees due to their small 

numbers that are spread over a wide area.224 As a result, trade unions had difficulty 

reaching them. Another obstacle was that trade unions would also experience challenges 

in accumulating sufficient representivity of temporary employees within a particular 

workplace to enable them to acquire certain organisational rights.225  

However, suppose the trade union already has organisational rights within that client’s 

workplace or managed to accumulate sufficient representivity so as to attain certain 

organisational rights, it would still experience difficulties in finally exercising those rights 

to the benefit of the temporary employees.226 This is especially because the labour broker 

is the employee’s statutory employer, which meant that the client was under no obligation 
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to bargain with the trade union to the benefit of the temporary employees since they were 

not considered part of the client’s workforce.227 This is irrespective of the fact that the 

employees executed their duties at the client’s premises.228 Harvey229 argues that the 

disconnect between the employee and TES, on the one hand, and work and workplace, 

on the other means that either the TES as the employer or the temporary employee 

cannot exercise the rights to fair labour practice and collective bargaining. In the event 

that the trade union exercised organisational rights on the client’s premises and bargained 

with the client, only its permanent (actual) workforce would benefit in terms of a collective 

agreement reached as a result of such collective bargaining.230 Consequently, temporary 

employees cannot agitate for equal remuneration, better working conditions or any other 

matters that affect them if they cannot use mechanisms such as engaging in collective 

bargaining and subsequently enforcing their rights in binding collective agreements.231  

It is submitted that temporary employees additionally have fewer opportunities of 

establishing relationships in the workplace.232 This is because they seldom work at clients 

for long periods as they are constantly moved around.233 Consequently, permanent 

employees find it difficult to identify with temporary employees, which in turn makes the 

creation of solidarity almost impossible.234 What is more, since temporary employees are 

always constantly moved around to one industry from another, it makes it difficult to 

unionise them.235 For instance, a temporary employee can be in the cleaning industry for 

a month and in the supply industry in the next.236 The specific challenge that arises is 

whether to affiliate the temporary employees to the union in the sector of the client where 
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they actually perform their duties or to affiliate to the unions of the TES.237 In Workforce 

Group Holdings (Pty) Ltd and National Bargaining Council for the Road Freight Industry 

it was held that temporary employees do not perform work for the TES but for the client.238 

Thus, there is accordingly no joint association with a common purpose but rather each 

employee forms a separate association depending on the assignment to perform 

particular duties for a client.239 Nevertheless, the challenge is that it still remains unclear 

as to what to do about the temporary employees’ union membership when they are 

moved to a new client in a different industry.240 

3.5 Conclusion 

Tracing back in history regarding the regulation of labour brokers in South Africa, one can 

argue that temporary employees were among the most marginalised and underclass 

groups in the labour market.241 As evidenced in the observations above, the use of labour 

brokers became a means for clients to circumvent employer obligations, subsequently 

depriving vulnerable temporary employees of their labour rights.242 In some instances, 

temporary employees fell victim to both the labour broker and the client who could utilise 

the triangular employment arrangement to disguise the employment relationship by 

identifying the temporary employee as an independent contractor on paper so as not to 

incur employer obligations. In addition to the plight of temporary employees there is the 

fact that they are mostly low-paid and low-skilled and are often exposed to unfavourable 

working and living conditions. The scope of coverage of employment benefits such as 

insurance, medical aid schemes and maternity leave benefits is seldom extended to 

temporary employees.243 In addition, job security of temporary employees is threatened 
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by the use of automatic termination clauses and their exclusion from employment 

opportunities when applying for permanent posts at the client. Lastly, the fact that trade 

unions had so much difficulty representing temporary employees meant that employees 

would mostly not be included in collective agreements, leaving them vulnerable. 244 Due 

to a lack of protection of temporary employees and inadequate regulation in the previous 

LRA as can be seen above, there was a need to regulate labour brokers more effectively 

in the Labour Relations Amendment Act 6 of 2014.245 
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Chapter 4  The current legislative framework of labour brokers in 

South Africa 

4.1 Introduction 

The previous chapter was a backdrop of the regulation of labour brokers before the 

current legislative framework of the Labour Relations Act 66 of 1995.246 The foregoing 

chapter highlighted the original shortcomings of the LRA of 1995 that inevitably 

necessitated legal reform as far as the protection of temporary employees and effective 

regulation of labour brokers were concerned. It should be noted that section 198 still 

retains some general provisions which include that the TES is the employer of the 

temporary employee who renders work to the client and that a TES and its client are 

jointly and severally liable for specified contraventions of employment laws.247 This 

chapter, however, critically analyses the current legislative framework in the light of its 

amendments governing labour brokers in South Africa. This chapter attempts to evaluate 

whether the original problems that were present in the previous LRA as highlighted in the 

preceding chapter have now been adequately addressed by the recent amendments, 

particularly those concerning the protection of temporary employees.248 In addition, this 

chapter investigates whether some of the original problems still remain and also whether 

new challenges are perhaps now posed by the amendments. 

4.2 The current legislative framework regulating labour brokers  

Although the recently amended provisions of section 198 provide more elaborate and 

additional provisions on the regulation of labour brokers in South Africa as will be seen 

below, some of the original provisions remained, but was a little tweaked to provide more 

clarity in general.249 The Memorandum of Objects of the Labour Relations Amendment 

Bill of 2012 outlined the intention and the primary objective of the comprehensive 

amendments to section 198 being to award greater protection to temporary employees of 

labour brokers.250 Therefore, the amendments were crafted to protect vulnerable, lower-

paid temporary employees against exploitation and unfair labour practices and to restrict 
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them to genuine and relevant temporary work.251 It is a commendable and progressive 

step taken by the legislature to adopt a title that explicitly addresses the regulation of non-

standard forms of employment.252 It shows the legislature’s intent towards providing 

adequate regulation of the informal sector in the labour market.  

4.3 The amended LRA provisions regulating labour brokers 

Through the aforementioned amendments a measure of additional protection and legal 

certainty is now afforded to temporary employees. These additional provisions include an 

articulate definition on what temporary services entails, the liability of the authority figures 

(the TES and the client), registration of TESs, collective bargaining vis-à-vis temporary 

employees and the treatment and legal certainty of such employees. For purposes of 

structure, this chapter first deals with how the wording of the original section 198 was 

changed, then how section 198(4) was expanded, following a discussion of section 198A 

which introduces some of the key additional protections for temporary employees who 

earn on or below the threshold prescribed in terms of section 6(3) of the Basic Conditions 

of Employment Act. Reference is also made to sections 21 and 22 of the amended LRA, 

as far as it pertains to the issues of collective bargaining and organisational rights relevant 

to temporary employees. 

4.3.1 Changes to the original definition 

In the previous LRA, section 198 originally referred to a temporary employment service 

as a person who for reward caters to a client other persons who renders services to the 

client but are subsequently remunerated by the temporary employment service.253 

However, under the recently amended LRA the wording of original section 198 has been 

amended. The definition now substitutes the phrase ‘renders services’ with ‘who performs 

work for the client’ when describing the person who does the work for the client.254 The 

term ‘renders services’ implies that the employee is employed by the client, which in turn 

implies that an employment contract was concluded between the client and the temporary 
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employee and therefore supposed an employment relationship.255 This is incorrect since 

an employment contract is concluded between the TES and the employee, where the 

statutory employment relationship subsequently resorts.256 In fact, the employee is 

merely placed with the client to perform temporary work.257 Botes258 argues that the new 

definition provides clarity by indicating that the client is not the employer but a person who 

simply enjoys the labour potential of the temporary employee. It can also be argued that 

the new definition affords temporary employees protection in that their function is clearer 

and is restricted to performing temporary work for the client, but is not in his service in the 

true sense of the word. Any ambiguity that the original definition exhibited is thus now 

removed. 

4.3.2 Liability of authority figures 

Regarding the liability of the TES and the client, the amended section 198 retained 

provisions from its predecessor. Previously, the LRA only provided for default liability on 

the part of the client.259 This meant that an employee could only institute a claim against 

the client provided it had acquired a judgement or order against the TES which it had 

refused to pay.260 However, at present the client of a TES is jointly and severally liable or 

is deemed to be the employer of an employee in terms of the LRA under certain 

circumstances as will be seen below.261 A temporary employee may now institute 

proceedings against either the TES or the client or both the TES and the client.262 

Consequently, clients can no longer use TES’s as a means to eschew its employer’s 

obligations and other disciplinary procedures that come with employing permanent 

employees. Therefore, the client could now be held liable for any violations in working 

conditions experienced by the temporary employees which should include unfair 

dismissals with no severance pay or notification. It is argued that the TES and client ought 

to be held liable in matters of dismissal, based on their respective roles in terminating the 
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employee’s contract of employment. An employee will be certain as to whom he or she 

can institute a claim against between the authority figures. 

Moreover, if the TES terminates the employment contract either based on its own decision 

or the client’s in order to circumvent any employer obligations incurred in terms of section 

198A(3)(b) (to be discussed later) or because the employee exercised a right in terms of 

this Act, it constitutes a dismissal.263 One would be able to argue that the employee could 

cite both in light of the provisions in section 198(4A). Van Eck and Aletter264 argue that 

the employee can also institute a claim for unfair dismissal or unfair labour practice 

against the client directly. The application of section 198(4A) could thus be far-reaching. 

Although these amendments now bring clarity as to the responsibility of both authority 

figures, this may lead to the demise of flexibility and clients' resorting to labour broking. 

Such provisions now places more obligations on them, which limits the benefits 

associated with labour broking.265  

4.3.3 Registration and terms and conditions of employment 

Under the recent amendments, the TES is now required to be registered in order to 

conduct its business.266 This is to ensure that the TES is lawfully and adequately 

regulated. It is argued that it will be easier to ensure that the TES is maintaining 

acceptable employment standards for temporary employees.267 In this regard, the 

amended LRA complies with the Private Employment Agencies Convention No. 181 of 

1997 which requires that private employment agencies should be regulated by either 

licensing or certification procedures provided that such regulation is already determined 

by national law and practice.268  It should be noted, however, that the requirement of 

registration is not relatively new given that it existed under the LRA of 1983, although it 

was discarded when the LRA of 1995 was adopted.269 In addition, failure to register 
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cannot be used as a defence by the TES to any claim instituted by an employee in terms 

of the Act.270 However, it should be noted that the date of commencement of this 

legislative provision is yet to be pronounced.271 It is submitted that there is a need for the 

legislature to effect registration on the part of the TES as soon as possible in order to 

distinguish those that are operating unlawfully from those that comply with the law. In 

addition to making this provision more effective, the LRA should clearly set out penalties 

for those TES’s that fail to register. Botes272 recommends that an additional provision 

could be added whereby the Registrar can withdraw the licence of the TES based on the 

number of repeat misconducts by the TES to ensure effective compliance. 

Moreover, as soon as the employee commences with its employment, the TES has a duty 

to provide the employee with written particulars of employment that comply with section 

29 of the Basic Conditions of Employment Act.273 This provides legal certainty to the 

employee as they will be aware of the contents of the employment contract. This 

requirement is in line with the provision of the Private Employment Agencies Convention 

which stipulates that temporary employees be informed of their terms and conditions of 

employment in their written contracts with the private employment agency before their 

placement comes into effect.274 A valuable addition to section 198 concerns the 

prohibition on the TES to employ an employee on terms and conditions of employment 

which are not permitted by the Act, any employment law, sectoral determination or 

collective agreement concluded in a bargaining council which applies to the client to 

whom the employee works for.275 The LRA now also allows an employee to challenge the 

contents of his/her employment contract with the TES or the commercial contract between 

the TES and the client.276 The Labour Court or an arbitrator can then make an appropriate 

order or award after having determined whether the contracts comply with the provisions 

of the Act.277 This assists in preventing exploitation of the employee by either the TES or 

the client and bestowing upon the employee a level of control over his contract of 

employment and its contents. It would be an anomaly if the TES were to place employees 
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with various clients in different sectors where employees might end up with immeasurable 

different terms and conditions which do not necessarily comply with legislative 

prescriptions.278  

4.3.4 The scope of temporary services 

For the first time the LRA provides what temporary services truly entail by describing it 

and effectively limiting its scope. Temporary services are firstly referred to by the Act as 

work for a client by a temporary employee.279 Further, the LRA now provides a time- frame 

within which true temporary work can be conducted. In terms of the Act, temporary work 

should not exceed three months.280 Therefore, if it exceeds three months it ceases to be 

temporary services. By limiting the period to three months it provides protection to 

temporary employees from being ‘temporarily’ employed for an indefinite period during 

their placement at the client.281  

It is argued that if an employee maintains the temporary status whilst performing work 

that is no longer temporary in nature for an indefinite period of time, they are left 

vulnerable as they will not be awarded benefits that are given to permanent employees 

for the period that they would have worked. Section 198 now provides legal certainty by 

specifying a definite period of temporary work, meaning that after three months a 

temporary employee will be considered to be a permanent employee of the client. One 

can argue that the benefits of being regarded as a permanent employee are that such 

temporary employees will no longer be paid poorly (since the client, as the deemed 

employer, will now be liable for disparities in salaries, based on the principle of equal pay 

for equal work), will now have to be treated on the whole not less favourably than their 

permanent counterparts and will now have more job security. It is contended that the 

same terms and conditions that apply to permanent employees will now apply to these 

temporary employees; hence they will no longer be so vulnerable to unfavourable working 

conditions. In addition, temporary work is defined as services that a client can utilise to 

substitute one of its employees that is temporarily absent.282 Similarly, this provides legal 

certainty as to when such services can be employed. Lastly, temporary work falls under 
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services that are subject to any category of work or any period of time by means of a 

collective agreement determined in a bargaining council, a sectoral determination or a 

notice issued by the Minister in accordance with the Act.283 Hence, this is the only instance 

that such placement is subject to any choice of work or any period of time. It can be 

argued that these changes circumvent exploitation of temporary employees in that any 

work that deviates from any temporary work in terms of the Act compels the client to 

discharge its employer obligations towards the employees.  

4.3.5 The status of the employer and its obligations 

As highlighted in the preceding chapter, one of the shortcomings presented by the 

previous LRA was the difficulty in identifying who the true employer was in the triangular 

relationship between the TES and the client. Although the TES is the statutory employer 

of the temporary employee, the client exercises more supervision and control over the 

employee and seems to be the true employer in terms of the common law. It is argued 

that section 198(A) introduces additional protection for temporary employees as to the 

status of the employer and the respective obligations of the TES and the client in this 

respect.284 Section 198A(3)(a) states that the temporary employee is the employee of the 

TES provided that he or she performs temporary work for a period of three months in 

terms of the Act.285 Contrarily, section 198A(3)(b)(i) states that if the employee does not 

perform temporary work for the client as contemplated in the Act, he or she is deemed to 

be the employee of that client.286 The benefit of this provision is that a temporary 

employee will be considered as a permanent employee of the client if his circumstances 

do not comply with section 198A(1) and will thus be entitled to the rights and benefits that 

are allocated to the client's permanent employees. Exploitation is hereby effectively 

skirted. The LRA however gives rise to a number of uncertainties as to the interpretation 

of the ‘deeming’ provision of section 198A(3).287 It is unclear what happens to the original 

commercial contract between the TES and the client in the event that the 'deeming' 

provision comes into play.288 Perhaps the client will pay the TES a fee for the period that 

it provided services before the three months had elapsed and the employee will 
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subsequently become the employee of the client. One can argue that the commercial 

contract between the TES and the client will then fall away naturally. Similarly, one could 

ask what the legislature’s intention was as to what would happen with the employment 

contract between the TES and the temporary employee currently containing (or which is 

supposed to contain) the employment terms and conditions. It is not clear whether the 

employment contract lapses, requiring of the client to conclude a new contract with his 

‘newly’ acquired employee or whether it is simply transferred to the client who will now 

have to amend the contract so to ensure that it does not contain terms and conditions 

less favourably than those of its existing employees. It is furthermore uncertain as to 

whether the client will be deemed the sole employer with all the employer’s duties, given 

that there is no employment relationship between the client and the employee,289 whether 

the TES remains the true employer and merely shares employer duties with the client or 

whether they become joint employers of the employee.290 It is contended that these 

questions are crucial for purposes of clarity when determining who will carry liability for 

unfair dismissals and the power to dismiss the employee between the TES and the client. 

Evidently, the legislature had not foreseen that using the word 'deemed' would lead to 

such legal uncertainty.291 

There are various interpretations to section 198A(3). Firstly, it is submitted by Venter292 

that the original employment contract of the temporary employment service with the 

employee is terminated. Subsequently, a new contract between the client and the 

employee must be concluded.293 This would support the argument that the ‘deeming’ 

provision causes the client to now be the sole employer. However, practical implications 

of the client being regarded as the sole employer should be considered carefully. Botes294 

opines that if the client is regarded as the sole employer it provides legal certainty as well 

as permanent job security since the employee will be granted equal treatment to what is 

given to permanent employees. This also falls within the requirements of section 198A(5) 

that stipulates that an employee deemed to be an employee of the client is to be treated 

on the whole not less favourably than a permanent employee of the client performing the 
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same or similar work provided that there is a justifiable reason for different treatment.295 

Needless to say this amendment is potentially very beneficial for the employee. On the 

other hand, the disadvantage is that in most instances the client only requires seasonal 

employees to perform a specific task for a certain period of time.296 The client will now be 

forced to permanently employ the employee and increase its labour force which will 

adversely strain its labour costs. Labour broking is usually intended for temporary 

employment purposes but was not always used as such. Employees could stay on for 

years on this temporary basis before the amendments came into effect. Labour broking 

is efficient for businesses because it is cost-effective regarding the various employment 

costs associated with employing permanent staff.297 One could argue that that being 

solely regarded as the employees of the client is a valid change for employees in that 

they will no longer be working for longer periods than intended and they will be adequately 

protected if this happens. At the same time it could have adverse effects on the labour 

market in that by becoming the sole employer, the client will be forced to observe 

employer duties, the relevant labour legislation and ensuring that the employee receives 

employee benefits that are awarded to permanent employees.298 Pienaar and Taylor299 

argue that one of the reasons behind utilising TES’s is to avoid an employer’s 

administrative obligations and to reduce labour costs. Identifying the client as the sole 

employer with all its accompanying responsibilities negates the main objective of 

temporary employment which is to promote flexibility in the labour market.300 This further 

exacerbates unemployment in the labour market since clients will become reluctant to 

use TES’s owing to these implications. Consequently, when the deeming provision comes 

into play the client will simply dismiss the employee without following the proper dismissal 
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procedures which in turn would leave the employee vulnerable.301 This gives rise to job 

insecurity for temporary employees.302 Although the amendments provide that it will be 

considered as a dismissal, it still remains unclear as to which of the authority figures will 

be held liable for the dismissal.303 This means that an employee still remains uncertain 

as to which of the authority figures he or she should institute a claim against. In order to 

assist an employee in this regard, it is recommended that clarity should be given as to 

which of the authority figures will be held liable so that it will be easier to cite them in their 

dismissal claims. Doing this will also remove the potential burden of liability on the TES 

for the dismissal, in matters where it played little role in the termination of the contract. 

As mentioned above, another possible interpretation is that there be an automatic transfer 

of contracts between the TES and the client, thereby automatically making the client the 

employer of the temporary employee.304 Contrarily, Van Eck,305 Aletter306 and 

Nkhumise307 argue that section 198A(3) does not indicate neither does it suggest that the 

client steps into the shoes of the TES.308 If this had been the case, Nkhumise309 opines 

that the legislature would have provided an express provision. However, by deeming the 

client the employer, this would presuppose that he has control over the employee's terms 

and conditions at work and to dismiss the employee, as an employer has the right to do. 

The only way he could obtain control and authority over the above would be by becoming 

the authoritative party to the employee's employment contract. The circumstances would 

then be similar to those of the transfer of a going concern whereby one employer merely 

substitutes the other.310 Naturally, the client would just have to amend the employee’s 

contract so as not to be on the whole less favourable than those of his permanent 

employees. It is contended that this should be done in consultation with the employer and 

be finalised by way of an agreement. Another possible interpretation is that both the TES 

and the client become joint employers of the employee thereby giving rise to a dual 
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employment relationship.311 This means that the employee has separate employment 

relationships with both the TES and the client each being the employer. Owing to this 

dual relationship, both the client and the TES will have to comply with an employer’s 

obligations as set out in the LRA.312 It is not clear whether both the TES and the client will 

control and supervise the employer instead of the TES single-handedly.313 This is a 

challenge for the employee as they would have to maintain different employment 

relationships with two employers. Particularly, it will be difficult for an employee to comply 

with different sets of requirements placed by both employers on them especially if they 

want the employee to discharge the same obligations towards them separately. It will be 

burdensome on the part of the employee and may give rise to a 'battle of power' between 

the TES and the client. 

Tshoose and Tsweledi314 argue that when interpreting section 198A, the intention of the 

legislature should be considered and a purposive interpretation of the legislative text 

should be adopted. As indicated earlier, the intention and the primary objective of the 

amendments of section 198A were to confer greater protection on temporary employees 

during their period of placement at the client.315 In addition, section 3 of the LRA dictates 

that when interpreting any provisos within the Act, effect should be given to the Act’s 

primary objects.316 Section 198A(3) was designed to protect temporary employees in the 

event that they exceed the required three month period of temporary services and are 

employed for an indefinite period of time.317 Botes318 affirms this proposition and contends 

further that section 198A(3) was implemented to curb any potential exploitation of 

temporary employees by the client. This is especially true when the clients utilised TES’s 

as a means by which to evade any restrictive labour legislation and some employer 

obligations.319 

Another plausible interpretation of section 198A(3) suggests that the client is the employer 

for the name’s sake, hence, he can only exercise rights granted in terms of section 198 
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of the LRA and be held liable for contraventions of the Act, but will still not be considered 

the true employer.320 Venter321 supports this interpretation as it provides certainty to 

temporary employees as to whom they should institute their claims against in the event 

that they perform purported temporary work for an indefinite period. Based on this 

interpretation, it can be eluded that the client will only exercise certain rights and duties 

only for purposes of section 198 of the LRA.322 Consequently, the TES will remain the 

actual employer of the temporary employee. Grogan323 supports this view because it 

undertakes its daily administrative functions that stem from the triangular relationship. For 

purposes of section 198A(3) the TES acts as a suspended employer whereas the client 

assumes certain rights and obligations as the employer for purposes of the Act.324 

Evidently, the original contract of employment between the employee and TES will still 

subsist.  

The recent matter of Assign Services (Pty) Ltd v CCMA325 and Others is the first decided 

case that dealt extensively with the true position of the client in terms of section 198A(3). 

In this case, Brassey J asserted that the use of the word ‘deemed’ presupposes that 

198A(3)(b) is intended to augment rather than to dissolve the existing employment 

relationship between the TES and the temporary employee.326 He applies the ‘no servant 

can serve two masters’ approach.327 It is argued that the TES should not be relieved of 

its obligations towards the temporary employee as the original employer.328 Brassey J 

further elucidated that the TES primarily concludes the employment contract and 

consequently becomes the source of control of the employee.329 One can argue that this 

contention is incorrect for the reason that although the TES is the statutory employer and 

has virtual control in terms of this fact, the client becomes the source of true control over 

the employee as it exercises more control and supervision over the employee than the 

TES itself.  
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Moreover, it can be argued that Brassey’s assertion that the client only acts as an agent 

or representative who sets the undertakings that the employee must perform at the behest 

of the TES330 is incorrect. In fact, flowing from the triangular employment relationship, a 

temporary employee works at the client’s workplace and at his behest and not that of the 

TES. Brassey J added that in the event that the TES terminates the employment contract, 

the objects of the employment relationship will be unattainable.331 Thus, the client will 

have to conclude a new contract if it is to presuppose the function of the employer.332 It 

can be argued that this argument is also incorrect because without the commercial 

contract between the TES and the client there will be no basis for an employment 

contract, not the other way round. Therefore, if a client terminates its commercial contract 

with the TES, automatically the employment contract between the TES and the employee 

terminates.333 Nevertheless, the court based its findings on the above assertions and it 

was held that the Commissioner had erred in stating that the client was deemed to be the 

sole employer.334 

Although Benjamin335 disputes Brassey J’s findings, he makes a number of substantial 

arguments regarding the interpretation of section 198A(3). Benjamin336 opposes the 

proposition that the TES is an employer under common law because it is flawed and it 

leads to substantial misinterpretations of section 198. Benjamin337 argues that the 

conventional common law test of employment in terms of both statutory and common law 

does not apply to the triangular employment relationship. This is because section 198 

identifies the TES as the employer regardless of its contractual status with the 

employee.338 Benjamin refutes Brassey J’s conclusion that the relationship between the 

employee and the TES is an employment relationship.339 Benjamin340 submits that the 

rationale in the Assign Services case is contrary to binding Labour Appeal Court (LAC) 

authority in LAD Brokers (Pty) Ltd v Mandla in which it was held that in common law there 
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is no employment relationship between the TES and the employee it is placing at the 

client.341 It is submitted that these arguments show the complexity surrounding the 

regulation of temporary employment service relationships even in light of the 

amendments (if not exacerbated by it). 

Benjamin342 also argues that the ‘no man can serve two masters’ biblical connotation that 

was referred to in the Assign Services case has no legal basis in common law and neither 

is it part of South African law to support its application.343 The implication of the 'two 

masters' rule argued by Brassey is that the source of control over an employee must 

always be singular so as to avoid irresolvable strife, which Benjamin344 strongly disagrees 

with. On the other hand, Benjamin345 agrees with Brassey J by recommending that a 

single employer should be identified as the sole employer of the temporary employee. 

Such an employer will exercise the rights and responsibilities regarding each aspect of 

the employment relationship to avoid legal uncertainty.346  

In conclusion, Benjamin is of the opinion that although sections 198(2) and 198A(3)(b) 

are both 'deeming' provisions, both sections cannot be applied together.347 Accordingly, 

section 198A(3)(b) substitutes section 198(2) as the operative clause by establishing the 

identity of the employer of temporary employees for the purposes of the Act.348 Therefore, 

in the light of arguments discussed above, it is submitted that the most suitable 

interpretation is to regard the client as the employer only for the purposes of the LRA of 

1995, and only when the circumstances do not comply with section 198A(1). It is argued 

that section 198A(3) of the LRA shows no indication that the legislature intended 

otherwise. This means that the client will only receive employer status and will be 

awarded certain employer obligations for purposes of section 198A(3). This also provides 

legal certainty taking into consideration the complications surrounding the triangular 

employment relationship. 
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4.3.6 Low wages, employment benefits and working conditions  

As highlighted earlier in the previous chapter, the LRA of 1995 did not address wages 

and employment benefits with regard to temporary employees.349 Temporary employees 

are usually paid less than permanent employees due to the fact that most of them are 

low-skilled.350 No sectoral determination has been published as yet regarding a set 

minimum wage for temporary employees that would address their low wages within the 

first three months of their placement with the client. Nevertheless, it is predicted that the 

legislature will implement a sectoral determination that stipulates a national minimum 

wage that could also be to the advantage of temporary employees in the near future.  

Moreover, the LRA of 1995 did not address the standard of working and living conditions 

of temporary employees whilst working at the client. This made employees vulnerable as 

they were prone to being exposed to unfavourable working and living conditions.351 

However, section 198A(5) now stipulates that an employee who is deemed to be an 

employee of the client in terms of section 198A(3) must be treated on the ‘whole not less 

favourably’ than permanent employees of the client doing similar work.352 This implies 

that the client is compelled to afford temporary employees equal treatment regarding 

equal pay and other employment benefits such as insurance, medical aid and maternity 

leave benefits that are awarded to permanent employees.353 Moreover, the client will have 

to ensure that temporary employees are under safe working and living conditions. 

Bosch354 asserts that this provision was designed to eradicate the marginalisation of 

temporary employees as underclass employees. In this respect the amended LRA 

complies with the Private Employment Agencies Convention which requires member 

states to prohibit all forms of discrimination against temporary employees provided for 

within their national laws and practices.355 
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Nevertheless, it is uncertain as to what the term ‘on the whole not less favourably’ entails 

and how much freedom is granted to clients to provide some level of different terms and 

conditions of employment. It is submitted that the term ‘on the whole not less favourably’ 

should be interpreted in the context of section 197 which deals with transfers of 

business.356 In the context of section 197, the term has been interpreted to mean that the 

terms and conditions offered to the employee by the new employer remain the same as 

those of the previous employer although they do not need to be identical to those of the 

old employer.357 However, the client would have to prove that there is a justifiable reason 

for the differential treatment.358 When determining a justifiable reason factors such as 

seniority, experience, length of service, merit, the quality or quantity of work performed or 

any other criteria of a similar nature are to be considered.359 Nevertheless, it appears that 

the LRA does not extend this protection to temporary employees that work for the TES or 

the client who is not deemed to be the employer in terms of the Act. This in turn means 

that such employees remain vulnerable and susceptible to exploitation by the client within 

the first three months or before the ‘deeming’ provision would apply. It is recommended 

that the LRA should extend its scope of coverage to protect those employees who are 

not employees of the client before it is deemed to be the employer to ensure that all 

employees are adequately protected. 

4.4 Organisational rights 

As discussed above, trade unions previously had difficulty acquiring organisational rights 

and even exercising them due to the fact that temporary employees have no permanent 

workplace where they could represent them.360 This is because the temporary employees’ 

employer’s premises were not the workplace in which they actually performed services.361 

Since the client was not their employer, it did not have to bargain with trade unions at the 

behest of the temporary employees for these employees did not form part of his 

workforce.362 However, the amended LRA now ensures temporary employees' right to be 
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involved in collective bargaining and also ensures their inclusion in collective agreements. 

Particularly, section 21(12) allows trade unions to exercise organisational rights for the 

benefit of temporary employees.363 A broad interpretation would be that the trade union 

can either exercise these collective rights at the workplace of either the TES or one or 

more clients of the TES.364 In the event that the trade union exercises the rights at the 

client's premises, the Act has extended the scope of the term of the employer's premises 

to include the client's premises.365 The legislature intended to remedy the situation 

whereby temporary employees may only exercise their collective bargaining rights at the 

premises of the TES, which is not the premises where they are most vulnerable and which 

in most cases is far from where they actually conducted their work.366 The above issue is 

now largely resolved through section 21(12). Bosch367 asserts that the client will have an 

obligation to give access to small trade unions in its workplaces alongside other majority 

trade unions because that union will be sufficiently representative elsewhere. Bosch368 

further argues that there is however need for the legislature to redraft section 21(12) as 

this broad interpretation is not readily ascertainable. 

Due to their small numbers spread over a wide area, trade unions experienced difficulty 

in representing temporary employees before the amendments.369 Moreover, not all trade 

unions qualified for all organisational rights except those that were registered and were 

representative of the majority in the workplace.370  Hence, the majority registered trade 

unions which had the fifty plus one per cent of the employees in the workplace as 

members of the union could exercise such rights.371 Contrarily, the LRA now confers 

organisational rights to registered trade unions that do not have the majority of employees 

in the workplace who are employed by an employer in a workplace.372 Such trade unions 

can also exercise organisational rights provided that no other trade union that has been 

granted these rights in the workplace.373 Consequently, this means that trade unions that 
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wish to represent temporary employees in the workplace can now fully exercise 

organisational rights. It should be noted that another important addition to the LRA entails 

that temporary employees are now considered as part of the client’s workforce when 

determining a trade union’s representivity.374 Being part of the client's workforce would 

therefore bring about that they would benefit from collective agreements concluded as a 

result of collective bargaining. 

In addition, arbitration awards in terms of the Act can now be made binding on temporary 

employees and the client to the extent that it applies to them.375 It is contended that the 

inclusion of temporary employees means that they are bound and protected under the 

terms of an arbitration award. It is submitted that the amendments provide greater 

protection for temporary employees in that they are now able to advance their plight in 

matters of mutual interest in the workplace. This includes matters concerning equal 

remuneration, favourable working conditions or any other matters that affect them.376 It is 

submitted that the amended LRA complies with the Private Employment Agencies 

Convention in this regard in that employees are adequately awarded their fundamental 

rights to freedom of association and collective bargaining.377 

4.5 Issues not covered by the amendments 

Although the LRA attempted to address the problems that were present before the 

amendments, it has not adequately addressed all of the challenges pertaining to the 

regulation of labour brokers. The issues that are not adequately addressed include the 

use of disguised employment and job security of temporary employees. 

4.5.1 Disguised employment 

Amongst the issues that have not been addressed is that of disguised employment. The 

Labour Relations Amendment Bill of 2010 attempted to redress the use of disguised 

employment by labour brokers and clients as a way to circumvent their obligations.378 

Section 200B required that an employee be employed permanently unless the employer 
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could establish a justification for employment on a fixed term.379 This section was 

designed to prevent the use of fixed term contracts as a means to deprive temporary 

employees who are employed for an indefinite period.380 Section 200B was drafted to 

deter disguised employment arrangements and hold such persons jointly and severally 

liable for failing to comply with an employer’s obligations under the LRA or any 

employment law.381 This was a progressive step by the legislature to grant temporary 

employees greater protection from being exploited by both the TES and the client. 

However, this proposed section was not included in the subsequent Bill of 2012 and was 

therefore not included in the final LRA. As a result, employees still remain vulnerable 

particularly when the parties try to hide the true nature of the employment relationship. 

4.5.2 Job security 

The amendments do not address the issue of job security of temporary employees. This 

in particular refers to the use of automatic termination clauses by the TES to terminate its 

employment contract with the employee when the client no longer needs the employee’s 

services.382 However, it can be argued that although the amendments do not explicitly 

provide for the use of automatic termination clauses, temporary employees can turn to 

section 198A(4) of the LRA for protection.383 Section 198A(4) states that if the TES 

terminates the employment contract due to its own decision or the client’s as a way to by-

pass any employer obligations in terms of the Act it constitutes a dismissal.384 

Additionally, section 198(4C) permits an employee to challenge the contents of its 

employment contract, which contract might include an automatic termination clause.385 In 

this way the LRA to some extent affords protection to temporary employees against the 

unlawful use of automatic termination clauses by both the TES and the client. Contrarily, 

Botes386 argues that the LRA must provide an express provision that out rightly prohibits 

the use of illegitimate automatic termination clauses because the applicability of sections 

198A(4) and 198(4C) may be rebutted. By including specific prohibitions on automatic 

termination clauses for illegitimate reasons will guarantee legal certainty and greater job 
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security for temporary employees. Lastly, the recent amendments to the LRA do not 

address temporary employees’ job security with regards to securing permanent posts at 

the client. This means that the labour broker and the client can still exclude the employee 

in their agreements from applying for posts at the client.387 As a consequence, the 

temporary employee still has limited permanent employment opportunities at securing 

permanent posts at the client and is only limited to temporary jobs.388 Henceforth, 

temporary employees are still deemed vulnerable in this regard. 

4.6 Conclusion 

To a certain extent the amendments to the LRA now provide adequate regulation of 

labour brokers and afford greater legal protection to temporary employees in terms of 

certain aspects. As Tshoose and Tsweledi389 correctly observed, the goal of alternative 

forms of employment such as labour broking should not only be restricted to creating 

employment, but rather to create employment of an acceptable quality. On some level 

the new provisions reach this goal. On the other hand, the current amendments have 

failed to address all the problems previously experienced and to clarify some ambiguities 

on the application and interpretation of some provisions as seen above.390 This 

subsequently has the effect of exacerbating the problem of ensuring adequate regulation 

of labour brokers and protection for the employees concerned.391 One should, however, 

take care to not over-regulate the matter. This will have a considerable adverse impact 

on the economy, possibly leading to increased unemployment.  It is submitted that the 

increased levels of protection afforded to temporary employees should be proportionally 

balanced with the rights and needs of employers who legitimately require seasonal 

employees for a specific reason or time period.392 Perhaps the legislature will have to 

consider legal reform in this regard to accommodate the interests of all parties to the 

triangular relationship without encroaching on the interests of the TES, client or the 

temporary employee. 
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Chapter 5  The regulation of labour brokers in the United Kingdom 

5.1 Introduction 

The foregoing chapters dealt with the current South African legislative framework 

regulating labour brokers and how the legislature attempted to address the problems that 

were present before the amendments. However, this chapter will critically analyse and 

evaluate the regulation of labour brokers in the United Kingdom (UK).  It should be noted 

that the United Kingdom does not provide all the solutions pertaining to the regulation of 

labour brokers as each legal system is prone to have its own challenges. It is hoped that 

after having assessed how labour brokers are regulated in the UK, South Africa can learn 

lessons and find solutions for potential problem areas where its legislative framework still 

falls short. This chapter first provides an exposition of labour broking regulations in the 

UK. This is followed by each of the problems as experienced in South Africa being 

discussed in light of how the UK attempts to address them in its own legislation.  For 

purposes of brevity, the term labour broking is referred to as agency work in the UK and 

this term will therefore be used in this chapter to refer to labour broking. Similarly, the 

term ‘agency’ will be used to refer to the labour broker. 

5.2 An exposition of labour broking regulations in the United Kingdom 

The UK has a market-driven economy, accordingly, it has limited formal restrictions on 

regulations governing labour brokers.393 Consequently, labour brokers operate relatively 

freely in the UK.394 It is for this reason that the UK model is deemed to provide a 

successful model for those employers who require temporary resourcing and employees 

who want more flexible alternatives at their disposal.395 However, the UK has a number 

of mechanisms in place to ensure that labour brokers are effectively regulated and that 

temporary employees (agency workers) are adequately protected. The first piece of 

legislation that dealt with the regulation of agency work in the UK was the Employment 
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Agencies Act of 1973.396 In terms of this Act, businesses that were engaged in agency 

work were compelled to obtain a licence for their business which had to be made available 

to the public. This served as a confirmation that they were operating lawfully. However, 

the Deregulation and Contracting Out Act of 1994 removed the licensing requirement for 

employment agencies.397 Subsequently, other legislative measures which specifically 

dealt with labour brokers were promulgated. The key legislative measures include the 

Gangmasters (Licensing) Act of 2004, the Conduct of Employment Agencies and 

Employment Business Regulations of 2007 as amended and the Agency Workers 

Regulations (SI 2010/ 93).398  

In addition, the UK has a complaint and inspectorate machinery to raise awareness and 

restrain parties that fail to observe any labour-broking procedures provided for in the 

legislation.399 These include the Gangmasters Licensing Authority, the Employment 

Standards Inspectorate (EAS), the United Kingdom Advisory Conciliation and Arbitration 

Services (ACAS) and the Pay and Work Rights Helpline. For purposes of this discussion 

each of the key legislative instruments and the complaint and inspectorate machinery will 

be discussed and assessed as to how the UK has attempted to regulate labour brokers. 

It is believed that this might assist in providing solutions for South Africa where it falls 

short in its legislation. 

5.3 Key legislative measures that regulate labour brokers in the UK 

As mentioned earlier, the key UK legislative measures that regulate labour brokers are 

the Gangmasters Act, the Conduct of Employment Regulations and the Agency Workers 

Regulations.400 Each of these legislative instruments will be discussed briefly to outline 

which areas each of them addresses. 
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5.3.1 The Gangmasters (Licensing) Act of 2004 

The Gangmasters Act was adopted after 23 undocumented Chinese migrant workers 

drowned in the Morecambe Bay sands in northwest England in 2004.401 The Morecambe 

Bay incident conscientised the public to the exploitation that migrant workers in the UK 

agricultural and food processing sector were exposed to.402 Inevitably, this led to the 

emergence of implementing mechanisms that would curtail agency workers from being 

exposed to such practices.  

In the UK, gangmasters include labour contractors, intermediaries and agencies that 

supply seasonal employees for agricultural shellfish and horticultural industries.403 In 

terms of the Gangmasters Act, a person acts as a gangmaster if he supplies an employer 

with workers to perform work for another person.404 A person also acts as a gangmaster 

if he uses an employee to perform services provided by him to another person.405 

Employees who are hired by these agencies are referred to as gangs.406 Such employees 

are usually employed for a short-term seasonal period to meet the demands of cheap 

flexible labour in the aforementioned industries.407 

The Gangmasters Act sets down regulations and licensing procedures for agencies 

(including temporary employment agencies) in the agriculture, shellfish and food-packing 

sectors.408 The Gangmasters (Licensing) Act was designed to protect temporary 

employees from exploitative practices by gangmasters (labour brokers in this case).409 

Such exploitative practices could entail being poorly paid, treated unfairly and being 

exposed to unsafe working and living conditions among others.410 It is submitted that the 

Act protects employees from such exploitative practices by requiring gangmasters to 
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license their businesses so that it will be easier to monitor their activities especially 

regarding the protection of employees. Other pertinent features of the Act include the 

introduction of licensing requirements for gangmasters and the establishment of the 

Gangmasters Licensing Authority which generally oversees lawful operation of 

gangmasters.411 It is contended that the Act is an incentive by the legislature to safeguard 

the protection of temporary employees whilst also ensuring that gangmasters operate 

within the limits of the law. 

5.3.2 The Conduct of Employment Agencies and Employment Business Regulations of 

2007 

In addition, the Conduct of Employment Agencies and Employment Business Regulations 

of 2007, sets out minimum standards and the duties of labour brokers (agencies), clients 

(hirers) and temporary employees (work seekers) which should be complied with.412 In 

terms of the Regulations, temporary employees are referred to as ‘work-seekers’. A work–

seeker is defined as a person to whom an agency or employment business supplies or 

holds itself out as being capable of providing work-finding services.413 The client on the 

other hand is referred to as a ‘hirer’.414 A hirer is defined as a person (including an 

employment business) to whom an agency or employment business introduces or 

supplies a work-seeker.415 

The Conduct of Employment Regulations ensures that temporary employees are fairly 

protected by closely defining the duties of the labour brokers towards them.416 The 

Regulations set out requirements that should be satisfied by all parties before services 

are provided to the client. These requirements entail that all parties should agree to the 

written terms of the business before the work-seeker performs work for the hirer.417 The 

Regulations require that the contents of the agreement should include a specification as 

to the nature of employment that the work-seeker will be undertaking, remuneration that 

will be paid and the manner in which it will be paid to the work-seeker as well as other 

                                            

411  Gangmasters Act. 
412  Conduct of Employment Regulations. 
413  Regulation 1 of the Conduct of Employment Regulations. 
414  Regulation 1 of the Conduct of Employment Regulations. 
415  Regulation 1 of the Conduct of Employment Regulations. 
416  Conduct of Employment Regulations. 
417  Regulation 14, 17 of the Conduct of Employment Regulations. 



 

61 

general employment terms and conditions.418 In terms of the Regulations, employment 

agencies are prohibited from charging a fee to a work-seeker for finding them 

employment, withholding the employee’s salary even if the hirer has not paid its fee to 

the employment agency and preventing employees from terminating their employment 

with the agency or taking up employment elsewhere.419 It is submitted that the 

Regulations protect employees by setting requirements as to what the contents of the 

contract including the specifications such as the nature of the job, to avoid employees 

from being treated unfairly and being paid low wages.  

5.3.3 The Agency Workers Regulations (SI 2010/ 93) 

Lastly, the Agency Workers Regulations is one of the fundamental international legislative 

measures which guarantee equal treatment to temporary employees in the UK labour 

market.420 A salient feature in the Agency Workers Regulations is the principle of equal 

treatment that should be accorded to temporary employees. In terms of the Regulations, 

temporary employees should not be treated less favourably than directly employed 

employees.421 The principle of equal treatment comprises equal pay and working time 

rights as well as rights to access to facilities and amenities in the workplace.422 A unique 

feature of the Regulations is the rights that are accorded to temporary employees 

depending on how long they have been working at the client. The Regulations demarcate 

the rights that temporary employees are entitled to from the first day of commencement 

of their assignment (day one rights) from those that can be realised progressively after a 

qualifying period of twelve weeks.423 It is submitted that the Agency Workers Regulations 

protect vulnerable temporary employees by ensuring that they are not treated less 

favourably than permanent employees and that they receive some level of protection 

notwithstanding how long they have worked at the client.  

As shown above, the UK has attempted to regulate labour brokers and adequately protect 

vulnerable temporary employees through its various legislative measures and incentives. 
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However, the question that will be posed is how the UK has attempted to address similar 

issues to those experienced in South Africa. 

5.4 How the UK addresses similar issues to those experienced in South Africa  

Although the recently amended section 198 was implemented to regulate labour brokers 

in South Africa, as highlighted in the preceding chapter, the section has certainly not 

addressed all the problems to ensure adequate regulation of labour brokers. However, 

this chapter will further investigate how the UK has addressed various issues in their legal 

system, particularly those issues that posed or still pose problems in South African law. 

These issues include the scope of temporary services, the status of the employer and its 

obligations, liability of authority figures, registration of labour brokers, disguised 

employment, minimum wages and employment benefits as well as the working 

conditions, organisational rights and job security of temporary employees. 

5.4.1 Liability of the authority figures 

In the UK there are different factors which determine the liability of a client or the agency 

towards the temporary employee. Firstly, liability of the authority figures can be 

determined by the rights that a temporary employee accrues based on their qualifying 

period at the client.424 The client is liable for day one entitlements because the agency 

does not have a hand in delivering these entitlements based on the fact that it has no 

influence or role in providing access, for instance, to the client’s canteen.425 The agency 

is liable for ensuring that rights such as pay and working conditions which come into force 

after the twelve-week qualifying period are guaranteed to agency workers.426 Secondly, 

both the agency and the client will be held liable for failing to provide basic working and 

employment conditions to temporary employees to the extent that each party is 

responsible for such failure.427 However, the client will be held solely liable if the agency 

can prove that it undertook reasonable steps to obtain relevant information from the client 

                                            

424  BIS Agency Workers Regulations Guidance May 2011 46. A qualifying period varies depending on 
how long an agency worker has worked at the client’s. A qualifying period can be either be from a day 
or after 12 weeks. 

425  BIS Agency Workers Regulations Guidance May 2011 46; the Agency Workers Regulations outlined  
rights that are to be conferred by temporary employees from the first day of commencement of their 
assignment (day one rights) from those that can be attained gradually after a qualifying period of twelve 
weeks. These rights will be elaborated on further in this discussion under paragraph 5.4.5. 

426  Eichhorst et al The Role and Activities of Employment Agencies 2013 58. 
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about its basic working and employment conditions and treated the temporary employee 

accordingly.428  

Although the Agency Workers Regulations stipulate that if an agency worker is dismissed 

based on the reasons provided for in the Regulations, it shall be regarded as an unfair 

dismissal, but it does not specify as to which of the authority figures will be held liable.429 

In instances where it is not clear whether the breach of the provisions in the Agency 

Workers Regulations should be attributed to either the agency or the client such as in 

matters of dismissal, a temporary employee can claim against both parties.430 This is to 

ensure that both authority figures are named from the outset or joined to a claim and will 

be liable to the extent that the Tribunal finds that they are responsible for the 

infringement.431 Similarly, in South Africa, a temporary employee may now institute 

proceedings against either the TES or the client or both the TES and the client to the 

extent that the parties are liable.432  

5.4.2 Registration of labour brokers 

Although labour brokers are now required to be registered in order to conduct their 

business in South Africa, an inevitable shortcoming is that the date of commencement of 

this legislative provision is still to be pronounced.433 In this regard, South Africa can learn 

lessons from the UK which is more explicit about the registration of labour brokers.  

To ensure that agencies operate lawfully and that they are adequately regulated, the UK 

legislative framework compels agencies to register their businesses. In terms of the 

Gangmasters Act, gangmasters are prohibited from operating without a licence.434 This 

legislative measure echoes that of the Private Employment Agencies Convention No. 181 

of 1997 which requires that private employment agencies should be regulated by either 

licensing or certification procedures provided that such regulation is already determined 
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by national law and practice.435 Such licensing procedures ensure that labour brokers 

operate lawfully and it will be easy to monitor whether the employment of temporary 

employees is compliant with acceptable employment standards.436  

Regulation through a licensing system furthermore ensures that transparency of 

operation of labour brokers in that the type of services that they offer will be readily and 

publicly available.437 Consequently, temporary employees are protected from labour 

brokers who carry out illegitimate dealings such as drug or human trafficking.438 The user 

undertaking (client) can also check whether the workers who have been supplied to them 

are from a legitimate gangmaster.439 In addition, the user undertaking will also be 

informed if the gangmaster’s licence is revoked to prevent dealings with illegal 

gangmasters.440 

Furthermore, the UK provides penal sanctions as a form of deterrent measure for 

agencies who fail to adhere to the above and those who want to evade the registration 

requirements. In terms of the Gangmasters Act, operating without a licence constitutes a 

criminal offence which warrants imprisonment for a period not exceeding ten years or a 

fine set by statute.441 Similarly, if a person utilises services of an unlicensed gangmaster 

it constitutes a criminal offence that warrants a heavy penalty such as imprisonment for 

at least six months or a fine.442 These regulations echo the provisions of the Private 

Employment Agencies Convention which state that any violation of any provisions 

provided in the Convention will warrant adequate remedies such as penalties where 

deemed appropriate.443 Therefore, if a labour broker fails to comply with the regulations, 

penal sanctions should be imposed.444 It is submitted that the UK legislative steps are 

                                            

435  Article 3(2) of the Private Employment Agencies Convention No. 181 (1997) (hereinafter referred to 
as the Private Employment Agencies Convention). Although the UK is a member of the ILO, the UK 
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436  International Labour Organisation Guide to Private Employment Agencies: Regulation, Monitoring and 
enforcement 14. 

437  International Labour Organisation Guide to Private Employment Agencies: Regulation, Monitoring and 
Enforcement 13. 

438  International Labour Organisation Guide to Private Employment Agencies: Regulation, Monitoring and 
Enforcement 14. 

439  Gangmasters Licensing Authority 2016 http://www.gla.gov.uk. 
440  Gangmasters Licensing Authority 2016 http://www.gla.gov.uk. 
441  S12 of the Gangmasters Act. 
442  S12, S13 of the Gangmasters Act. 
443  Article 14(3) of the Private Employment Agencies Convention. 
444  International Labour Organisation Guide to Private Employment Agencies: Regulation, Monitoring and 

Enforcement 36. 
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highly commendable in that they deter both the gangmaster and the one who uses their 

services from participating in illegal dealings. Moreover, they reflect some of the penal 

measures of the ILO which shows the UK’s dedication to provide temporary employees 

a minimum floor of protection which South Africa can learn from. 

In terms of the Gangmasters Act new applicants for a license and existing license holders 

will have to comply with certain licensing standards to be able to be granted a license or 

to retain a license.445 Firstly, a temporary employee should be provided with written terms 

of agreement between the license holder and the client, a requirement that South Africa 

has recently adopted in its labour legislation.446 This is in line with the Private Employment 

Agencies Convention that requires that temporary employees be informed of their terms 

and conditions of employment in their written contracts with the private employment 

agency before their placement comes into effect.447 In this way temporary employees will 

become fully aware of the nature of their work, what duties they are required to fulfil and 

the obligations of gangmasters as well as the user undertakings towards them. Secondly, 

the licence holder must operate his business in a fit and proper manner.448 It is submitted 

that operating a business in a fit and proper manner requires a licence holder to exercise 

a high standard of transparency and ethics so as not to bring his or her business into 

disrepute. Moreover, it also includes safeguarding the interests of the temporary 

employees.  

Licensing standards ensure that temporary employees are fairly treated and that they 

receive the same pay, benefits and conditions that are accorded to permanent 

employees.449 The Private Employment Agencies Recommendation No. 188 of 1997 

recommends member states to complement their national laws and regulations with 

standards in order to provide for the proper and effective regulation of labour brokers.450 

                                            

445  Davies Workplace Law: Handbook 2012: Health and Safety Premises and Environment 345. 
446  Davies Workplace Law: Handbook 2012: Health and Safety Premises and Environment 346; Section 

198(4B) of the LRA of 1995 requires the TES to provide the employee with written particulars of 
employment that comply with section 29 of the Basic Conditions of Employment Act. 

447  Article 5 of the Private Employment Agencies Recommendation. 
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449  Gangmasters Licensing Authority 2016 http://www.gla.gov.uk. 
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Not only do these standards maintain the quality of service delivery of gangmaster activity 

but it also provides a minimum floor of protection for all temporary employees.451  

5.4.3 The scope of temporary services in the UK 

As compared to South African law, the UK legislation does not clearly articulate what 

temporary services entail or the length of assignments.452 Cabrelli453 submits that the 

length of an average temporary assignment is less than three months (twelve-week 

period). Prassl454, on the other hand, states that in most cases clients (end users) 

explicitly limit the length of an individual assignment to an eleven-week period in their 

contracts. Adam Smith and Williams455 contend that short-term temporary work is usually 

less than a period of one year.  In the recent case of Moran and others v Ideal Cleaning 

Services and Celanese Acetate456 it was held that workers will only be accorded 

protection under the Agency Workers Regulations provided that they are supplied to work 

temporarily for the end user. Therefore, it can be deduced that a temporary employee will 

be deemed to have performed temporary work if the length of assignment is temporary 

in nature ranging from the three months to less than a year. It can be argued that since 

there is no official dermacation or a maximum period provided, there is nothing preventing 

such a contract to be even longer than a year as long as it can be classified as temporary. 

In this regard, it can be argued that South Africa protects temporary employees more 

against exploitation pertaining to the duration of temporary work than the UK.457 

5.4.4 The status of the employer and its obligations 

In South African law, it is unclear as to when the obligations, the true position of the 

employment relationship and the full status of the parties after the ‘deeming’ provision 

comes into play and what happens to the contracts.458 As highlighted in the foregoing 

chapter, it is uncertain as to whether the client will be the sole employer for the purposes 

                                            

451  International Labour Organisation Guide to Private Employment Agencies: Regulation, Monitoring and 
Enforcement 41. 

452  Kubal Social Legal Integration Polish Post-2004 EU Enlargement Migrants in the United Kingdom 4. 
453  Cabrelli Employment Law in Context 132; Explanatory Memorandum to the Agency Workers 

Regulations. 
454  Prassl The Concept of the Employer 132. 
455  Adam, Smith and Williams Contemporary Employment Relations: A Critical Introduction 53. 
456  Moran & Ors v Ideal Cleaning Services Ltd & Anor UKEAT/0274/13/DM para 16. 
457  Refer to paragraph 4.3.4. 
458  S198A(3)(b)(i) of the LRA of 1995. Refer to paragraph 4.3.4. 



 

67 

of the Act or that the TES remains the true employer or that both parties become joint 

employers of the employee.459 In the UK, whether the status of the employer and its 

obligations should be attributed to agency or the client has sparked a contentious debate. 

Hardly and Butler460 refer to the situation as ‘complicated’ whereas Wynn and Leighton461 

label it as a ‘legal vacuum’ because it is not clear whether the status of the agency worker 

is that of an employee of the agency or the client. A contract of employment is concluded 

between the agency and a temporary employee because the agency is the one who 

supplies individuals to the client.462 Consequently, no direct contract exists neither is there 

an employment relationship between the client and the employee.463  

Based on the fact that the triangular employment relationship among the employee, client 

and the agency does not fall under the conventional employment relationship, the courts 

find it difficult to confer the requirement of mutual obligation and responsibility of an 

employer on the client.464 Therefore, whether the agency or the client is the employer is 

determined on a case by case analysis depending on the facts of the case and the 

mutuality of obligations as it is divided in the particular case between the parties and the 

temporary employee.465 However, the European Union Committee argues that the 

agency is not an employer of the agency because the temporary agency worker is 

engaged under a contract of service.466 This is because the temporary worker has no 

obligation to accept any particular assignment from the agency.467 It is argued that even 

if the employee had an obligation to accept an assignment from the agency, there will not 

be a contract of service between the parties because the agency does not exercise a 

sufficient degree of control over the employee.468 In addition, a temporary agency worker 

                                            

459  Refer to paragraph 4.3.4. 
460  Hardy and Butler European Employment Law: A Comparative Guide 317. 
461  Wynn and Leighton 2006 ILJ 303. 
462  Dougan and Currie 50 Years of the European Treaties: Looking Back and Thinking Forward 295; s4 

of the Gangmasters Act. 
463  Dougan and Currie 50 Years of the European Treaties: Looking Back and Thinking Forward 295; Wynn 

and Leighton 2006 ILJ 314. 
464  Dougan and Currie 50 Years of the European Treaties: Looking Back and Thinking Forward 295. 
465  Ashtiany, Stein and Nathanson Employment 2006: Law and Practice, Human Resources 131. 
466  European Union Committee Modernising European Union Labour Laws: has the UK anything to gain: 

Report with Evidence 197. 
467  European Union Committee Modernising European Union Labour Laws: has the UK anything to gain: 

Report with Evidence 197; Hardy Labour Law in Great Britain 97; James v Greenwich London Borough 
Council [2008] EWCA para 17; Carmichael v National Power, the Lord Chancellor [2000] IRLR 43 para 
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may work through several employment agencies at the same time which means that its 

relationship with the agency is not an exclusive one.469  

Wynn and Leighton470 argue that the UK courts have attempted to bridge these lacunae 

by constructing an employment relationship between a temporary employee and the 

client. Although there is no express contractual relation between the client and temporary 

worker, it is argued that there is an implied contract between the parties which deems the 

client the employer.471  In Dacas v Brook Street Bureau (UK) Ltd and Wandsworth LBC472 

it was held that an agency worker is an employee of the client, not of the agent. The Court 

of Appeal held that Brook Street (the labour broker) had no obligation to provide the 

applicant with work, whereas the applicant had no obligation to perform it.473 Moreover, 

the labour broker did not exercise any relevant day-to-day control over the employee’s 

work.474 In fact, the client is the one who supervises and exercises the day-to-day control 

over the employee.475 Hence, the client is the employer.476 The court highlighted that the 

obligation that arose from the status of client as the employer was to remunerate the 

agency worker for the work that it would have performed and the benefit that the client 

would have derived from the employee.477 Based on these findings the court held that 

Mrs Dacas (the agency worker) was an employee of the Council (the client) and not of 

Brook Street (the agency).478 

This was reaffirmed in the case of Cable & Wireless plc v Muscat479 where it was held 

that the agency worker (Mr Muscat) was held to be an employee of the client (C&W). The 

Court of Appeal confirmed the Dacas decision that an implied contract of employment 

can be found to exist between an agency worker and a client in appropriate 

circumstances.480 This is especially when there is a need to give business reality to the 

                                            

469  European Union Committee Modernising European Union Labour Laws: has the UK anything to gain: 
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470  Wynn and Leighton 2006 ILJ 303. 
471  Collins, Ewing and McCoglan Labour Law 215. 
472  Dacas v Brook Street Bureau (UK) Ltd [2004] EWCA para 79. 
473  Dacas v Brook Street Bureau (UK) Ltd [2004] EWCA para 53. 
474  Dacas v Brook Street Bureau (UK) Ltd [2004] EWCA para 53. 
475  Dacas v Brook Street Bureau (UK) Ltd [2004] EWCA para 64. 
476  Thompsons Solicitors 2013 http://www.thompsons.law.co.uk. 
477  Dacas v Brook Street Bureau (UK) Ltd [2004] EWCA para 53, 69. 
478  Dacas v Brook Street Bureau (UK) Ltd [2004] EWCA para 79. 
479  Cable & Wireless plc v Muscat [2006] EWCA Civ 220 para 52. 
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relationship and arrangements between the parties.481 An implied contract exists when 

the client exercises a sufficient degree of control over the work that is performed by the 

agency worker,482 whereas the agency worker carries out the work because of its 

obligation to do so.483 The case of Secretary of State for Business Innovation & Skills v 

Studders & Ors484 confirmed there is no employment relationship between an agency 

worker and the agency that supplies them to the end user (client). Therefore, it can be 

concluded that the client is the employer of the temporary employee.  

It is argued that there is a tendency by the courts to identify the client as the employer of 

the agency worker. It can be concluded that the current position in the UK is that the client 

is the employer of the temporary employee because it exercises the day to day control 

and supervises their activities. It is submitted that it is logical to regard the client as the 

employee since it controls the activities of the temporary employee.485 In most cases, the 

agency will have little or no contact with the temporary employee.486 Identifying the client 

as the employer provides clarity as to who the employees should cite in their claim if any 

of their rights are infringed during the period of their placement. It is argued, however, 

that identifying the client as the employer negates the benefits that flexibility would have, 

since the client will be reluctant to use TES’s as it will be forced to carry out its employer 

obligations towards the employee. Inevitably, this leads to an increase in unemployment 

for those individuals who seek temporary employment. 

5.4.5 Minimum wages, employment benefits and working conditions  

Compared to South Africa, the UK provides extensive coverage and protection to 

temporary employees with regards to minimum wages, employment benefits and working 

conditions. In terms of the National Minimum Wage Act of 1998, an agency worker is 

entitled to a minimum wage for all the time that he or she would have worked.487 In terms 

of the Gangmasters Act, the licence holder has an obligation to remunerate his 

                                            

481  Wothersworldwide 2006 www.withersworldwide.com. 
482  Cable & Wireless plc v Muscat [2006] EWCA Civ 220 para 35. 
483  Cable & Wireless plc v Muscat [2006] EWCA Civ 220 para 35. 
484  Secretary of State for Business Innovation & Skills v Studders & Ors UKEAT/0571/10/DM para 38. 
485  Schoeman An analysis of Temporary Employment Services and the new laws regulating them in South 

Africa 15.  
486  Le Roux 2012 Contemporary Labour Law 21. 
487  S1 and S34 National Minimum Wage of 1998. In terms of the Act the national minimum wage will be 

a single hourly rate as prescribed by the Secretary of State may from time to time. 



 

70 

employees the extent of the national minimum wage and provide them with itemised pay 

slips thereof.488 Remunerating the national minimum wage curbs the problem of 

temporary employees being the lowest paid employees in the labour market which in turn 

protects them from exploitation by the labour brokers. Although the Minister of Labour 

may set minimum terms and conditions of employment including minimum wages in terms 

of Basic Conditions of Employment Act; there is currently no national minimum wage 

implemented in South Africa.489 Moreover, no specific minimum wage has been set yet 

for temporary employees in South Africa, although it is expected to be done in the near 

future.490 Following the UK’s steps in ensuring that temporary workers are entitled to a 

minimum wage will assist South Africa in enabling temporary employees to at least afford 

the basic standard of living. 

Moreover, the UK provides health and safety measures which are to be undertaken by 

the authority figures in order to protect temporary employees from unfavourable working 

and living conditions. To safeguard the health and safety of temporary employees the 

Gangmasters Act sets the licensing standards which require the licence holder to carry 

out risk assessments in the workplace to ensure that such working conditions are healthy 

and safe for the employees.491 The licence holder must also ensure that employees live 

in living conditions that are of an adequate standard and that are properly licensed.492 

Similarly, the Conduct of Employment Regulations requires an agency to make 

reasonably practicable inquiries to ensure that the health and safety of temporary 

employees (work seeker) are not compromised during the course of the assignment at 

the client.493 To ensure that both new applicants and existing licence holders comply with 

the aforementioned licensing standards, the Gangmaster licensing officer will carry out 

inspections at random or on the basis of risk assessment of the gangmaster’s 
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operations.494 In this way, the legislature is actively involved in ensuring that temporary 

employees are exposed to the right working and living conditions. However, South Africa 

might not have health and safety measures specifically in the context of the TES, but 

arising from his control over his workplace, the client has a general obligation to ensure 

a safe working environment to all on his premises.495 This includes employees, temporary 

workers, client and consultants amongst others. It is submitted that temporary employees 

are also afforded healthy and safety conditions in the workplace. 

Furthermore, the UK offers a unique feature which are rights that temporary employees 

are entitled to depending on how long they have been working at the client’s, a system 

that is not applicable in South Africa. It is submitted that the Agency Workers Regulations 

is more articulate than the LRA of 1995 as to what the prohibition of treating an employee 

less favourably entails.496 At any given point in time workers have some level of protection 

regardless of how long they have worked at the client. In particular, the Agency Workers 

Regulations delineate the rights that are to be accrued by temporary employees from the 

first day of commencement of their assignment (day one rights) from those that can be 

attained gradually after a qualifying period of twelve weeks.497 From the first day of an 

assignment, a temporary employee is not to be treated less favourably than a comparable 

employee with a permanent post at the client’s.498  

Day one rights include the right to be informed of any vacancies in the clients’s 

organisation and to be given an opportunity that is awarded to permanent employees to 

find permanent employment with the client.499  Day one rights also include the right to 

have access to facilities such as canteens, child-care facilities, transport and gyms.500 

The client will have to justify reasons for refusing temporary employees access to facilities 

                                            

494  S15 and S16 of the Gangmasters Act. 
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other than costs alone.501 It is submitted that practical and organisational considerations 

are possible factors that will be considered to determine whether the differentiation is 

justifiable.502 In the event that there is an objective justification, the client can also 

consider other possible or feasible means of reasonably accommodating the employee, 

for instance, offering them certain access to facilities on a partial basis as an alternative 

as opposed to excluding them altogether.503 In this way, temporary employees are not 

marginalised or treated unfairly in the workplace. 

After the twelve continuous calendar weeks, a temporary employee is entitled to the same 

basic conditions of employment.504 However, the Regulations will allow an employee to 

take breaks during the twelve week period provided that the break does not exceed 6 

weeks.505 This was designed to accommodate and protect the employee from being 

jeopardised when they either fall sick, pregnant, during and after childbirth, when they are 

on maternity leave or in the event that they are injured.506 Nevertheless, a temporary 

employee can exercise twelve-day rights as if they had been directly employed by the 

client from the first day from when an assignment commences.507  

Twelve-week rights include the right to remuneration such as any fee, bonus, 

commission, or holiday pay relating to the assignment.508 This also includes work time 

rights such as rest time, night time, annual leave that is above what is required by the 

law.509 It is recommended that South Africa should adopt a similar approach in ensuring 

that temporary employees are awarded some level of specific protection regardless of 

how long they would have worked for the client. This guarantees temporary employees a 

minimum floor of rights. 
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5.4.6 Organisational rights 

Fudge and Strauss510 argue that the UK practically has no arrangements for collective 

bargaining especially for the regulation of temporary agency work.  This may be attributed 

to the fact that there is a low density of union membership amongst temporary workers in 

the UK.511 Trade unions find it difficult to recruit and organise agency workers because 

they are most likely to leave the workplace in a short space of time after having completed 

their assignments.512 However, this is not to say that temporary employees do not have 

collective bargaining rights. Ronmmar513 adds that sectoral collective bargaining is an 

unfamiliar phenomenon in the UK. This is attributed to the fact that the UK has recently 

been experiencing a decline in unionisation and collective bargaining.514 Moreover, the 

UK’s industrial relations are characterised by a traditional system of voluntarism between 

employers and trade unions.515 Consequently, any collective bargaining around the use 

of temporary employment contracts will be established in accordance with the specific 

conditions and circumstances of the sector and/ or employing organisation.516 There is 

no collective bargaining that regulates temporary agency work either at intersectorial, 

national level and sectorial level.517 In few instances, collective bargaining is exercised at 

company level between the employer and the employees.518 Therefore, compared with 

the UK, the South African legislative framework guarantees more protection to temporary 

employees regarding the exercise of collective bargaining rights in the workplace 

regarding matters that concern them.519 

5.4.7 Disguised employment 

In the UK, none of the agency work regulations address the issue of disguised 

employment. The closest to addressing the issue of disguised employment is the Agency 
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Workers Regulations which only provides anti-avoidance measures to encourage 

compliance with the authority figures.520 Dickson and Gormally521 submit that these anti- 

avoidance measures are designed to prevent unscrupulous employers from structuring 

assignments to prevent an employee from qualifying for the twelve-week periods and to 

circumvent the regulations. In the event that the client attempts to circumvent the 

acquisition of these rights by the employee after twelve weeks, employees will be treated 

as having satisfied the twelve-week qualifying period provided that they are prevented 

from doing so through a relevant structure of assignments.522  

The temporary employee can institute a claim at an industrial tribunal if he or she believes 

that he or she was prejudiced from asserting such rights as provided by the 

Regulations.523 However, the employee will have to prove that the structure of 

assignments is not in line with the Regulations.524 Howe525 argues that this may prove to 

be a fairly difficult task bearing in mind that the agency worker will need to provide 

sufficient evidence of the hirer’s or agency’s motive. Such actions will also be 

burdensome on a temporary employee as they may not have the means or avenues to 

pursue either or both of the authority figures. 

5.4.8 Job security  

In the UK, labour brokers are prohibited from preventing temporary employees from 

taking permanent jobs at the client’s workplace.526 This addresses the issue of lack of job 

security of temporary employees failing to secure employment. However, in the case of 

Coles v Ministry of Defence527, the Employment Appeal tribunal held that there is nothing 

in the agency workers’ legislation that prevents employers from choosing permanent staff 

over agency workers for job vacancies. The tribunal highlighted that the right to 

information is conferred on temporary employees to give them the same opportunity that 

is given to permanent employees to find permanent employment with the hirer. However, 
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the Tribunal was quick to point out that that was as far as the provisions went.528 To some 

extent, UK legislation does not provide a viable solution for job security of temporary 

employees. It should be noted that the UK prohibits the use of automatic termination 

clauses whereas South African courts reject them, such clauses are void.529 Therefore, 

the dismissal of a temporary employee on the basis of automatic termination clauses 

constitutes an unfair dismissal.530 

5.4.9 Complaint and inspectorate machinery 

Lastly, the United Kingdom has a complaint and inspectorate mechanism to raise 

awareness and curtail failure by agencies to observe any labour broking procedures, a 

feature that is not present in South African law.531 One of the machineries that ensures 

proper regulation of gangmasters (labour brokers) is the establishment of a Gangmasters 

Licensing Authority by the Gangmasters Act.532 The Gangmasters Licensing Authority is 

a non-departmental public body that issues licences and ensures lawful compliance of 

gangmaster activity through inspections.533 The Gangmasters Licensing Authority aims 

at preventing exploitation of vulnerable temporary employees, confronting unlicensed or 

criminal gangmaster activity and ensuring that licence holders operate within the law.534 

It is submitted that this is a commendable legislative measure towards closely monitoring 

the regulation of labour brokers whilst affording temporary employees protection from 

exploitative practices.  

Another piece of complaint and inspectorate machinery is the Employment Agency 

Standards Inspectorate (EAS) which works closely with trade associations to raise 

awareness on the rights and duties of temporary employees.535 The EAS achieves this 

by producing an annual report at the end of every year which is premised on the 

observations and assessments on the implementation of the temporary workers 

                                            

528  Coles v Ministry of Defence UKEAT/0403/14. 
529  British Leyland (UK) Ltd v Ashraf [1978] IRLR 930 (EAT); Igbo v Johnson Matthey Chemicals Ltd 

[1986] ICR 505. 
530  British Leyland (UK) Ltd v Ashraf [1978] IRLR 930 (EAT); Igbo v Johnson Matthey Chemicals Ltd 

[1986] ICR 505. 
531  Eichhorst et al The Role and Activities of Employment Agencies 2013.  
532  S1 Gangmasters Act; Gangmasters Licensing Authority 2016 http://www.gla.gov.uk. 
533  S1 Gangmasters Act of 2004; Gangmasters Licensing Authority 2016 http://www.gla.gov.uk. 
534  Gangmasters Licensing Authority 2016 What we do http://www.gla.gov.uk. 
535  Employment Agency Standards (EAS) Inspectorate Annual Report 2010 – 2011. 
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regulations in the United Kingdom.536 Such measures ensure that the activities of labour 

brokers are closely monitored on an annual basis and allow any improvements where the 

UK legislation falls short; a formidable step that should be adopted by South Africa.  

Another body is the United Kingdom Advisory, Conciliation and Arbitration Services 

(ACAS) that offers advice and guidance to both labour brokers and temporary employees 

on their rights and duties.537 The Pay and Work Rights Helpline (PWR) not only 

conscientises the public on basic workplace rights but it also handles complaints from the 

public including temporary agency work-related issues.538 In this way, temporary 

employees are aware of their rights in the event that they are exploited. It is hoped that 

South Africa can readily learn lessons from the UK’s adoption of complaint and 

inspectorate mechanisms to adequately protect the interests of temporary employees. 

5.5 Conclusion 

Although the UK does not necessarily provide all the solutions, South Africa can learn 

from the UK in some aspects where its legislation falls short on the regulation of labour 

brokers. It is submitted that the UK has attempted to provide a floor of rights for temporary 

employees by promulgating the Gangmasters Act, the Conduct of Employment Agencies 

and Employment Business Regulations and the Agency Workers Regulations.539 Wynn540 

classifies the licensing model under the Gangmasters Act as one that exemplifies a 

stronger enforcement policy and a more rigorous compliance regime. It is submitted that 

the Gangmasters Act achieves this by enforcing licensing requirements and standards on 

gangmasters to monitor and protect employees from abuse and exploitative practices. 

The Act also establishes a Gangmasters Licensing Authority which monitors and ensures 

lawful operation of gangmasters.541 To ensure compliance with the licensing 

requirements, the Act imposes penal sanctions on those gangmasters who fail to observe 

these requirements. It is therefore contended that the Gangmasters Act adequately 

protects temporary workers. 

                                            

536  Employment Agency Standards (EAS) Inspectorate Annual Report 2010 – 2011. 
537  Eichhorst et al The Role and Activities of Employment Agencies 2013. 
538  Employment Relations Research Series 113 Survey of Pay & Work Rights Helpline callers (2010). 
539  Gangmasters Act; the Conduct of Employment Regulations; the Agency Workers Regulations. 
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Through the Conduct of Employment Regulations, the UK attempted to protect temporary 

employees stipulating the duties of the labour brokers towards them.542 It is submitted 

that by identifying the duties of the labour brokers it provides clarity and legal certainty as 

to what temporary employees should expect from them. Lastly, through the Agency 

Workers Regulations, temporary employees are guaranteed equal treatment similar to 

their permanent counterparts in the workplace.543 A unique feature of the Regulations is 

that temporary employees are entitled to certain rights depending on how long they have 

been working at the client’s. It is submitted that temporary employees in the UK are 

adequately protected as the law accords them some form of protection from the first day 

of the assignment until after a period of twelve weeks. It is argued that the UK has 

attempted to ensure that temporary employees are not marginalised or treated as the 

underclass in the workplace. 

Another incentive that the UK has adopted is a complaint and inspectorate machinery to 

ensure that temporary employees are adequately protected.544 These include the 

Gangmasters Licensing Authority which ensures that licensed gangmasters operate 

within the law; the Employment Standards Inspectorate (EAS) which is designed to raise 

awareness on the rights and duties of temporary employees; the United Kingdom 

Advisory Conciliation and Arbitration Services (ACAS) which offers advice and guidance 

to both labour brokers and temporary employees on their rights and duties and the Pay 

and Work Rights Helpline which handles complaints from the public including temporary 

agency work-related issues. In this way, temporary employees in the UK are constantly 

made aware of their rights and they are given the platform to issue complaints in the event 

that they are being treated unfairly 

It is submitted that the UK is a model that South Africa can learn from. South Africa can 

adopt mechanisms that have been implemented by the UK to ensure that labour brokers 

are closely monitored. In this way, South Africa will be able to guarantee temporary 

employees a minimum floor of rights and ensure that they are adequately protected. 

                                            

542  Conduct of Employment Regulations. 
543  Agency Workers Regulations. 
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Chapter 6   Recommendations and conclusion 

6.1 Introduction 

This chapter provides recommendations that may assist the South African legislative 

framework where legislation falls short. The chapter concludes by highlighting the 

important issues that have been identified in all the previous chapters. Finally, an 

evaluation is made as to whether employees who are employed through labour brokers 

are now adequately protected by the 2014 amendments.  

6.2 Conclusion 

This study, as indicated in chapter one, analyses the 2014 labour law amendments of the 

Labour Relations Act of 65 of 1995 pertaining to the regulation of labour brokers in South 

Africa. Chapter one identified the problem areas that were present before the 2014 

amendments were promulgated. It was identified that temporary employees are amongst 

the most vulnerable groups in the labour market as they are susceptible to exploitation 

by either labour brokers, the client or both the regulation of labour brokers in South Africa. 

Chapter two discussed international standards regulating labour brokers namely the ILO 

which provides regulations regarding agency work. As a signatory and member of the 

ILO, South Africa has an obligation to ensure that its domestic legislation falls within the 

ILO labour standards.545 The Private Employment Agencies Convention 181 of 1997 was 

identified as the key instrument which regulates and gives cognisance to the existence of 

private employment agencies (labour brokers).546 To a certain extent, South Africa 

complies with the ILO standards pertaining to the regulation of labour brokers and the 

protection of temporary employees. The 2014 amendments strengthen the collective 

bargaining rights of temporary employees and they require that such employees be 

treated equally ‘on the whole not less favourably’ than permanent employees meaning 

that they should not be unfairly discriminated.547 Moreover, temporary employees are now 

furnished with written contracts of employment which stipulate their employment terms 

and conditions.548 In this regard, it is argued that through the amendments, a measure of 

                                            

545  Department of International Relations and Cooperation Republic of South Africa 2004 
http://www.dfa.gov.za; ILO 2016 http://www.ilo.org; Van Niekerk et al Law @ Work 21. 

546  Private Employment Agencies Convention. 
547  Refer to paragraph 4.4 and 4.3.6. 
548  Refer to paragraph 4.3.3. 



 

79 

additional protection and legal certainty is now afforded to temporary employees. Chapter 

three discusses the regulation of labour brokers in South Africa and the problems that 

existed before the 2014 labour law amendments. It was identified that there was a lack of 

protection of temporary employees and inadequate regulation which necessitated the 

need to regulate labour brokers more prominently in the 2014 amendments. Chapter four 

discussed the current legislative framework regulating labour brokers in South Africa. It 

was concluded that some of the original problems that were present before the 

amendments still exist and that the amendments also pose their own challenges. Chapter 

five critically analysed the regulation of labour brokers in the UK which was investigated 

to provide lessons and possible solutions for South Africa where its legislative framework 

falls short. It was concluded that South Africa can learn some lessons from the UK 

regarding its complaint and inspectorate mechanisms, licensing standards, minimum 

wages, equal treatment and job security of temporary employees. 

In conclusion, it is clear that South Africa now accords temporary employees an additional 

measure of protection and legal certainty that was lacking before the amendments. 

Nevertheless, section 198 of LRA needs to be streamlined in certain areas to ensure that 

temporary employees are adequately protected. However, the legislature should be wary 

of over regulation of labour brokers as this might scare off clients as they might become 

more reluctant to use such arrangements. It is argued that banning TES’s is not a viable 

option as this will result in job losses and increased employment which would be 

detrimental to South Africa’s economy.549  

6.3 Recommendations 

It is recommended that: 

a) Clarity be given as to which of the authority figures will be liable for dismissals and 

whether a dismissal under section 198(4A) is an unfair or automatically unfair 

dismissal  

                                            

549   Regulatory Impact Assessment of Selected Provisions of the: Labour Relations Amendment Bill 2010, 
Basic Conditions of Employment Amendment Bill 2010, Employment Equity Amendment Bill 2010 
and Employment Services Bill 2010, A Report prepared for the Department of Labour and the 
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It is recommended that the LRA should be clear as to which of the authority figures will 

be held liable in the event that the TES terminates the employment contract either based 

on its own decision or the client’s. This provides legal certainty in that temporary 

employees will be certain as to whom they should cite in their claims. Moreover, the LRA 

should be clear as to whether dismissals under section 198A(4) should be regarded as 

unfair dismissals or automatically unfair dismissals to provide legal certainty for all parties 

that are involved in the triangular employment relationship.550  

b)  The commencement date of the legislative provision pertaining to registration of 

temporary employment services should be effected 

Although TES’s are now required to be registered in order to conduct their businesses, 

the date of commencement of this legislative provision is yet to be pronounced.551 It is 

recommended that there is need for the legislature to effect registration on the part of the 

TES in order to distinguish those who are operating unlawfully from those who comply 

with the law.552 It is submitted that South Africa can learn lessons from the UK which is 

more elaborate on the registration of labour brokers. South Africa could also adopt the 

UK model by setting penal sanctions as a form of deterrent for labour brokers who fail to 

adhere to the registration requirements and those who want to evade such 

requirements.553 Moreover, South Africa can adopt the UK model which attaches criminal 

sanctions to those labour brokers that do not comply with the registration requirements 

and those clients who utilise the services with unlicensed labour brokers.554 This will keep 

both parties in constant check before they decide to operate in the business. Lastly, South 

Africa should adopt the UK’s establishment of a regulating body which monitors and 

ensures lawful operation of labour brokers. This ensures that TES’s are closely monitored 

and it safeguards temporary employees from unfair treatment and ensures that they 

                                            

550  S198A(4) of the LRA of 1995. 
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receive the same pay, benefits and conditions that are afforded to permanent 

employees.555 

c) Clarity should be given as to the meaning of the ‘deeming’ provision regarding the 

status of the  client as the employer 

As highlighted in the earlier chapters, the interpretation of the ‘deeming’ provision gives 

rise to a number of uncertainties.556 It is recommended that the LRA should be clear as 

to what happens to the original commercial contract between the TES and the client and 

the employment contract between the TES and the employee when the client is ‘deemed’ 

to be the employer.557 It is recommended that the legislature should provide clarity as to 

whether the TES remains the true employer and merely shares employer duties with the 

client, the client becomes the sole employer or that they become joint employers of the 

employee.558 It is recommended that the client should be regarded as the employer only 

for the purposes of the LRA of 1995, and only when the circumstances do not comply 

with section 198A(1). It is argued that Van Eck,559 Aletter560 and Nkhumise’s 561 assertions 

that section 198A(3) does not indicate neither does it suggest that the client steps into 

the shoes of the TES are correct.562  It is contended that section 198A(3) of the LRA 

shows no indication that the legislature intended otherwise.563 It is argued that Venter564 

and Grogan’s565 assertions that the client is the employer for the name’s sake and will not 

considered the true employer should be considered as the most viable interpretation. 

Therefore, the client will only receive employer status and will be awarded certain 

employer obligations for purposes of section 198A(3).566 This also provides legal certainty 

taking into consideration the complications surrounding the triangular employment 

relationship. This will provide clarity when determining who will be liable for unfair 

dismissals and the power to dismiss the employee between the TES and the client. 

                                            

555  Gangmasters Licensing Authority 2016 http://www.gla.gov.uk. 
556  Refer to paragraph 4.3.5. 
557  Harvey 2011 SALJ 100.   
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d) The legislature should set a sectoral determination which stipulates the national 

minimum wage to the benefit of temporary employees  

It is recommended that a sectoral determination which sets the minimum wage for 

temporary employees should be published. South Africa can learn lessons from the UK 

which has a national minimum wage for agency workers for all the time that they would 

have worked for the client.567 It is submitted that establishing a national minimum wage 

provides legal certainty and in turn curbs the problem of temporary employees being the 

lowest-paid employees in the labour market. It will be easier to identify those 

unscrupulous employers who exploit vulnerable employees by paying them meagre 

incomes that fall below the minimum wage. 

e) Clarity should be given to the meaning of the term ‘on the whole not less 

favourably’ 

It is uncertain as to what the term ‘on the whole not less favourably’ entails and how much 

freedom is granted to clients to provide some level of different terms and conditions of 

employment.568 It is argued that it is not enough to infer that the term ‘on the whole not 

less favourably’ should be interpreted in the context of section 197 which deals with 

transfers of business.569 For purposes of clarity and legal certainty, it is recommended 

that the section 198 of the LRA must provide an express provision that clearly elaborates 

on what the term ‘on the whole not less favourably’ entails and the scope of its application 

regarding terms and conditions of employment of temporary employees. It is also 

recommended that the LRA should extend its scope of coverage to protect those 

employees who are not employees of the client before it is deemed to be the employer. 

In this regard, South Africa could adopt the UK approach which provides temporary 

employees some level of protection despite how long they have worked at the client.570 

South Africa could also introduce day one rights whereby temporary employees are 

entitled to from the first day of commencement of their assignment and rights that can be 

realised progressively after three months.571 This protects vulnerable temporary 

employees by ensuring that they are not treated less favourably than permanent 

                                            

567  Refer to paragraph 5.4.5. 
568  Refer to paragraph 4.3.6. 
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employees and that they receive some level of protection notwithstanding how long they 

have worked at the client. 

f)   Disguised employment should be prohibited in terms of the LRA 

As mentioned earlier in the previous chapters, the Labour Relations Amendment Bill 

attempted to redress the use of disguised employment by labour brokers and clients as 

a way to circumvent their obligations.572 However, the provision was not included in the 

final LRA. It is recommended that the LRA must provide an express provision that out 

rightly prohibits the occurrence of disguised employment to protect temporary employees 

from exploitation by both labour brokers and clients. It is suggested that the LRA could 

then prohibit such parties from ever engaging in triangular employment relationships. This 

will serve as a deterrent to those labour brokers and client that exercise such despicable 

practices. 

g) Measures should be adopted to ensure job security of temporary employees 

It is recommended that the LRA should provide an express provision that out-rightly 

prohibits the use of illegitimate automatic termination clauses.573 Although the UK 

legislation does not provide a viable solution regarding job security to a certain extent, 

South Africa can adopt the UK’s approach which prohibits labour brokers from preventing 

temporary employees from taking permanent jobs at the client’s workplace.574 It submitted 

that this will alleviate the issue of lack of job security of temporary employees of failing to 

secure employment. However, there is need for policy reform as far as job security of 

temporary employees is concerned. 

h) Complaint and inspectorate be adopted 

South Africa can learn lessons from the UK which has a complaint and inspectorate 

mechanism which is designed to raise awareness on the rights and duties of temporary 

employees.575 It is recommended that South Africa should also adopt complaint and 
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inspectorate mechanisms. In this way, temporary employees will fully become aware of 

their rights and they will be able to issue complaints in the event that they are exploited.  
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