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The exploitation of childhood constitutes the evil, the most
hideous, the most unbearable to the human heart.

Albert Thomas, first Director of the ILO”

As quoted by Allais C “An overview of human trafficking in Sub-Saharan Africa” in the RECLISA
Conference on Futting Children First 4-6July 2006 Johannesburg 1.
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1 Introduction

Trafficking in children, commonly referred to as modern-day slavery,’
violates the fundamental rights of children, including the right to family- or
parental care, or to appropriate alternative care when removed form the
family environment; the right to be protected from maltreatment, neglect
abuse or degradation; and to be protected from exploitative labour
practices.? It is a fact that child trafficking causes physical and
psychological harm to the children involved.® Contemporary trafficking in
children is an organised trade with global linkages and is often connected to
organised crime, prostitution, modern-day slavery, pornography and

exploitation in general.4 Modern-day technology, including the internet and

Mattar MY “Trafficking in persons, especially women and children, in countries of the
Middle East: The scope of the problem and the appropriate legislative responses
2002-2003 Fordham International Law Journal 721; Council of Europe 2005
http://iwww.coe.int/trafficking.pdf; King T “The modern slave trade” 2002 University of
California, Davis Journal of International Law 298; Solomons 2006
www.parliament.gov.za/content/womens_ parliament_report.pdf; Kreston S “Trafficking
in children in South Africa: an analysis of pending legislation” 2007 Child Abuse
Research in South Africa 35; National Human Trafficking Resource Centre 2007
http://wwwacf.hhs.gov/trafficking/about/victim_assist.ntml; Perry CS “The menace of
human trafficking in Africa and the U.S Congressional response through the Office of
the United States Executive Director of the African Development Bank” 2004-2005
Loyola University Chicago International Law Review 179; Esquibel Human trafficking:
A violation of human rights, a universal issue 5; Bravo KE "Exploring the analogy
between modern trafficking in Humans and the Trans-Atlantic slave trade” 2007
Boston University International Law Journal 260; Baker KL “Don't forget the family: A
proposal for expanding immediate protection to families of human trafficking survivors”
2006-2007 Fordham International Law Journal 839.

As guaranteed by section 28 of the Constitution of the Republic of South Africa, 1996,
(henceforth referred to as the Constitution). See Fitzgibbon K *Modern-Day Slavery?
The Scope of Trafficking in Persons in Africa” 2003 African Security Review 86;
UNICEF 2006 http://www.childtrafficking.org/eng/publication.html; Kenny 2006
www.info.gov.zalissues/humantrafficking/documents/case_studies.pdf; Mtiller, Hollely
and van der Merwe Prosecuting the Child Sex Offender 19.

Bevilacqua E “Child sex tourism and child prostitution in Asia: What can be done to
protect the rights of children abroad under international law?” 1998-1999 /L. SA Journal
of International and Comparative Law 172; UNICEF 2006 http://www.childtrafficking.
org/eng/publication.html; Silolo 2006 www.cjei.org/publications.|AW.ppt; ILO 2006
http://www.ilo.org/public/english/region/ asro/bangkok/library/download/pub06-04.pdf.
4 King 2002 University of California, Davis Journal of Infernational Law 307; SALRC
Project 131 in Discussion Paper 111 “Trafficking in Persons” of 30 June 2006 1;
UNODC 2006 www.unodc.org/documents/human-trafficking/ht-globalpatterns-en.pdf;
Rassam AY “Contemporary forms of slavery and the evolution of the prohibition of


http://www.coe.int/trafficking.pdf
http://www.parliament.gov.za/content/womens_parliament_report.pdf
http://wwwacf.hhs.gov/trafficking/about/victim_assist.html
http://www.childtrafficking.org/eng/publication.html
http://www.info.gov.za/issues/humantrafficking/documents/case_studies.pdf
http://www.childtrafficking
http://www.cjei.org/publications.IAW.ppt
http://www.ilo.org/public/english/region/asro/bangkok/library/download/pub06-04.pdf
http://www.unodc.org/documents/human-trafficking/ht-globalpatterns-en.pdf

extensive transport infrastructures, also makes it easier than before to deal
in humans as commodities.” Accordingly, the trafficking of persons, and
particularly children, is one of the most egregious violations of human rights

which the international community now confronts.®
1.1 International and regional perspectives

Internationally, human trafficking has become the third-largest profit-making
criminal enterprise after drugs and weapon trading, generating an estimated
seven billion US dollars annually.” It is estimated that about 12 300 000
people are trafficked worldwide annually and 1 200 000 of these are
children.® A further estimation reveals that of these 12 300 000 people, 800

slavery and the slave trade under Customary International Law” 1998-1999 Virginia
Journal of International Law 305.

SALRC Project 131 in Discussion Paper 111 “Trafficking in Persons” of 30 June 2006
1; Nagle LE “Selling souls: The effect of globalisation on human trafficking and forced
servitude” 2008 Wisconsin International Law Journal 160.

Kolberg Comparison of the South African and Norwegian Juristic Approach to
Trafficking 1; UNODC 2005 www.unodc.org/palermo/theconvention.html; Skinner A
Crime so Monstrous 7; Esquibel Human trafficking: A violation of human rights, a
universal issue 50; Tavella AM “Sex trafficking and the 2006 World Cup in Germany”
2007-2008 Northwestern Journal of International Human Rights 197; Pearson 2002
http://www.childtrafficking.com/Docs/anti_slavery  2002_redefini.pdf, Defeis EF
“Protocol to Prevent, Suppress and Punish Trafficking in Persons: A new approach”
2003-2004 ILSA International and Comparative Law 485; King 2002 University of
California, Davis Journal of International Law 293, 317; Nagle 2008 Wisconsin
International Law Journal 135.

Kolberg Comparison of the South African and Norwegian Juristic Approach to
Trafficking 1, 28; Martens, Pieczkowski and van Vuuren-Smyth 2003 www.queensu.
ca/samp/migrationresources/gender/documents/martens.pdf, Nagle 2008 Wisconsin
International Law Journal 131; Allais 2005 www.freerepublic. com/focus/f-
news/132243/posts; TAHA 2006 www.info.gov.zal/issues/humantrafficking/documents/
frequently_asked_questions.pdf; Kreston 2006 www.cjei.org/ publications/|AWJ.ppt;
Bravo 2007 Boston University International Law Joumnal 218; Hosken 2007
http://www.humantrafficking. org/updates/562; Tavella 2007-2008 Northwestern
Journal of International Human Rights 197; Anon 2005 http://www.stopchildtrafficking-
org/site/southern_africa. 172.0.html; Kreston 2007 Child Abuse Research in South
Africa 38; UNESCO 2007  http://unesdoc.unesco.org/images/0015/001528/
152823E.pdf; Perry 2004-2005 Loyola University Chicago International Law Review
187; Esquibel Human trafficking: A violation of human rights, a universal issue 5.
Skinner A Crime so Monstrous 7; Kreston “Trafficking in Human Beings: An Overview
and Global Perspective” 1; Bravo 2007 Boston University International Law Journal
209; Kreston 2006 www.cjei.org/publications/JAWJ.ppt; Rassam AY *International Law
and contemporary forms of slavery: An economic and social-rights based approach”
2004-2005 Penn State International Law Review 811; Anon 2005 http://www.stop
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http://www.humantrafficking
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000 people are trafficked internationally, with approximately 400 000 of this
number being children, 80% of which are female children.® The remaining
11 500 000 people are trafficked within a specific country’s borders. ' Only
estimated numbers are available as trafficking is an under-reported offence

and takes place furtively.'

Over the years there have been several international attempts to combat
trafficking in persons by the introduction of treaties and conventions, which
attempt to prevent and punish trafficking and also to protect the victims of
trafficking.’ These include the United Nations Convention on the Rights of
the Child of 1989;" the United Nations Optional Protocol to the Convention
on the Rights of the Child on the Sale of Children, Child Prostitution and

childtrafficking-org/site/southern_africa.172.0.html; Kreston 2007 Child Abuse

Research in  South Africa 36; UNESCO 2007 http://unesdoc.unesco.

org/images/0015/001528/ 152823E.pdf; Dorevitch A and Foster M “Obstacles on the

road to protection: Assessing the treatment of sex-trafficking victims under Australia’s

Migration and Refugee Law” 2008 Melbourne Journal of International Law 2.

Kreston “Trafficking in Human Beings: An Overview and Global Perspective” 1;

Kreston 2007 Child Abuse Research in South Africa 36: Smith L and Mattar MY

“Creating international consensus on combating trafficking in persons: U.S. policy, the

role of the UN, and global responses and challenges” 2004 Fletcher Forum of World

Affairs  158; UNESCQO 2007 http://unesdoc.unesco.org/images/0015/001528/

152823E.pdf; Dorevitch and Foster 2008 Melbourne Journal of International Law 2,

Kreston “Trafficking in Human Beings: An Overview and Global Perspective” 1;

Rassam 2004-2005 Penn State International Law Review 811.

Gould C “Countering Human Trafficking: Considerations and Constraints: Cheap

Lives” 2006 SA Crime Quarterly 22; Pharoah R “Getting to Grips with Trafficking:

Reflections on Human Trafficking Research in South Africa” 2006 /nstitute for Security

Studies Monographs 20; Laczko F and Gramegna MA “Developing better indicators of

human trafficking” 2003-2004 Brown Journal of World Affairs 179; UNICEF 2005

www.childtrafficking.org/eng/publication; UNODC 2006 www.unodc.org/documents/

human-trafficking/ht-globalpatterns-en.pdf; Allais 2005 www.freerepublic.com/focus/f-
news/132243/posts; SAPA 2006 http://iwww.polity.org.za/article.php?a_id=45941;

Dorevitch and Foster 2008 Melbourne Journal of International Law 2; IRIN 2006

http://www.alertnet.org/thenews/newsdesk/IRIN/aa81a2cd1e8e8709442c642d058C52

99.htm.

Kolberg Comparison of the South African and Norwegian Juristic Approach to

Trafficking 2; SALRC Project 131 in Discussion Paper 111 “Trafficking in Persons” of

30 June 2006 6; Rassam 1998-1999 Virginia Journal of Iinternational Law 305.

3 Convention on the Rights of the Child, Nov. 20, 1989, G.A. Res. 14/25, UN. G.A.O.R.
44" Sess., Supp. No. 49, at 1, U.N. Doc. A/44/736 (1989), 28 I.L..M 1448 (1989), 1577
U.N.T.S. 3 (1989) (entered into force Nov. 2, 1990), (henceforth referred to as the’
CRC). The CRC was signed by South Africa on Jan. 29, 1993, and was ratified on
June 16, 1995. See Mattar 2002-2003 FFordham International Law Journal 723.
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Child Pornography of 2000;"™ the International Labour Organisation
Convention concerning the Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child Labour of 1999:" the United
Nations Convention against Transnational Organised Crime of 2000:"¢ the
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Chi/dren, Supplementing the United Nations Convention
against Transnational Organised Crime of 2000."” The African Charter on
the Rights and Welfare of the Child of 1990,'® which is a regional
instrument, also addresses the issue of child trafficking. These and other
instruments relating to child trafficking will be discussed in detail in chapter
two. 1

i4 Optional Protocol to the Convention on the Rights of the Child on the Sale of Children,
Child Prostitution and Child Pornography, May 25, 2000, G.A. Res. 54/263, U.N. Doc.
A/54/49 (entered into force Jan, 18, 2000), (henceforth referred to as the Optional
Protocol on Children). The Optional Protocol on Children was ratified by South Africa
on July 1, 2003.

I.L.O Convention 182 Concerning the Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child Labour, June 17, 1999, 38 |.L.M. 1207 (1999)
(adopted on June 17, 1999, and entered into force Nov. 19, 2000), (henceforth
referred to as Convention 182). South Africa ratified Convention 182 on June 7, 2000.
United Nations Convention against Transnational Organised Crime, G.A. Res. 25,
Annex |, U.N. GAOR, 55th Sess., Supp. No. 49, at 44, U.N. Doc. A/45/49 (Vol. I)
(2001) (entered into force Sept. 29, 2003), (henceforth referred to as the Convention
against Transnational Organised Crime). The Convention against Transnational
Organised Crime was signed by South Africa on Dec. 14, 2000, and ratified on Feb.
20, 2004.

Protocol To Prevent, Suppress and Punish Trafficking in Persons, Especially Women
and Children, Supplementing the United Nations Convention against Transnational
Organised Crime, 2000, G.A. Res. 55/25, U.N. GAOR, 55th Sess., Annex I, U.N. Doc.
A/Res/55/25 (2001), (entered into force Dec. 25, 2003), (henceforth referred to as the
Palermo Protocol). The Palermo Protocol was signed by South Africa on Dec. 14,
2000, and ratified on Feb. 20, 2004.

8 African Charter on the Rights and Welfare of the Child OAU Doc CAB/LEG/24.9/49 of
July 1990 (entered into force on Nov. 29, 1999), (henceforth referred to as the African
Children’s Charter). The African Children’s Charter was signed by South Africa on
Oct. 10, 1997, and ratified on Jan. 7 2000. '
Distinction must be made between an international instrument and a regional
instrument. An international instrument regulates the interrelationship of different
states and their rights and duties with regard to each other; whereas a regional
instrument regulates the interrelationship of different countries of a continent and their
rights and duties with regard to each other.
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1.2  National perspective

South Africa is the main southern African destination for human trafficking
and 60% of the trafficking victims in South Africa are children, including
young girls under the age of fifteen.®® South Africa has become a lucrative
market for traffickers because it serves as the economic heart of Africa and
provides a market for the services of victims of trafficking.?' It is also a
transit point for trafficking operations between developing and developed
countries, because it has direct flight and shipping routes to most countries

in the developed world.*

While child trafficking has a devastating impact on individual victims, its
impact also undermines the safety and security of all nations involved as it

is a global health risk?®® and also fuels the growth of organised crime.?*

% Martens and Attwood Daily News 5; Martens, Pieczkowski and van Vuuren-Smyth

2003 www.queensu.ca/samp/migrationresources/gender/documents/martens. pdf;
Allais 2005 www.freerepublic.com/focus/f-news/1322431/posts; Kreston 2006
www.cjei.org/publications/IAWJ.ppt; Goliath *Human Trafficking: Southern African
Perspective” 34,
' SALRC Project 131 in Discussion Paper 111 “Trafficking in Persons” of 30 June 2006
27; SALRC Project 131 in Issue Paper 25 “Trafficking in Persons” of 31 March 2004
11; Martens, Pieczkowski and van Vuuren-Smyth 2003 www.queensu.
ca/samp/migrationresources/gender/documents/martens.pdf; Allais 2005
www.freerepublic.com/focus/f-news/132243/posts;  Goliath - *Human  Trafficking:
Southern African Perspective” 3-4.
South Africa is served by a road network of 754 600 kilometre, 30 000 kilometre of
railway lines and ten internationai-standard airports. See Juta's Statutes Editors The
Constitution of the Republic of South Africa 5" ed (Juta Law Cape Town 2007) vi;
SALRC Project 131 in Discussion Paper 111 "Trafficking in Persons” of 30 June 2006
27: Ellis The Star 7; UNESCO 2007 http://unesdoc.unesco.org/images/0015/001528/
152823E.pdf; Goliath “Human Trafficking: Southern African Perspective” 3-4.
HIV — AIDS is a reality. Children sold to work in the sex industry are more vulnerable
to contracting the disease. This epidemic will worsen because persons making use of
child prostitutes believe the children to be untainted, resulting in unprotected sex and
the spread of the virus. Unwanted pregnancies will also increase, leading to an
increase in back street abortions. Back street abortions not only lead to serious health
problems due to insanitary conditions and unqualified medical practitioners, but can
result in death in many cases. See Esquibel Human frafficking: A violation of human
rights, a universal issue 69-70, 77; Rassam 1998-1999 Virginia Journal of
International Law 324; Tavella 2007-2008 Northwestern Journal of International
Human Rights 215; Fitzgibbon 2003 African Security Review 87.

22
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Limited research on the issue of trafficking in persons within South Africa
and across its borders makes it difficult to give an accurate overview of the
extent of the problem.?® Moreover, as the act of trafficking in persons often
takes place clandestinely, it is difficult to obtain statistics on such

activities.?®
1.3  Current and proposed legal measures

South Africa has ratified the Convention against Transnational Organised
Crime and the Palermo Protocol. In terms of the Constitution,?” South
Africa is obliged to criminalise ftrafficking in persons in accordance with

these instruments.?®

24 Allais “An overview of human trafficking in Sub-Saharan Africa” 12; Esquibel Human

trafficking: A violation of human rights, a universal issue 69-70; Allais 2005
www.freerepublic.com/focus/f-news/132243/posts.

% SALRC Project 131 in Discussion Paper 111 “Trafficking in Persons” of 30 June 2006
26; Kolberg Comparison of the South African and Norwegian Juristic Approach to
Trafficking 28; Laczko and Gramegna 2003-2004 Brown Journal of World Affairs 179;
RAPCAN 2003 http://www.ci.org.za/depts/ci/plr/pdf/subs/sub_traffic_rapcan.pdf;
UNESCO 2007 hitp://unesdoc.unesco.org/images/0015/001528/152823E.pdf.

%6 SALRC Project 131 in Discussion Paper 111 “Trafficking in Persons” of 30 June 2006
26; Gould 2006 SA Crime Quarterly 22; Pharoah 2006 /nstitute for Security Studies
Monographs 20; UNICEF 2005 www.childtrafficking.org/eng/publication.html; UNODC
2006 www.unodc.org/documents/human-trafficking/ht-globalpatterns-en.pdf;  Allais
2005 www freerepublic.com/focus/f-news/132243/posts; TAHA 2006 www.info.gov.
zalissues/humantrafficking/documents /frequently _asked_questions.pdf; IRIN 2006
http://iwww.alertnet.org/thenews/newsdesk/IRIN/aa81a2¢cd1e8e8709442c642d058C52
99.htm; Dorevitch and Foster 2008 Melbourne Journal of International Law 2.

2 3s231(4), 232 of the Constitution,

28 A 5 of the Palermo Protocol; A 5 of the Convention against Transnational Organised
Crime. See Kolberg Comparison of the South African and Norwegian Juristic
Approach fo Trafficking 2-3; Hosken 2007 http://www.humantrafficking.org/updates/
562; Kreston 2007 Child Abuse Research in South Africa 40; Qaba 2007
www.parlimen.govmy/billindexbi/pdf/DR20072007E.pdf, Smith 2008 www.against
childabuse.org/eng/content/download/1131/6266/file/NationalProsecutionAuthority_RS
A.pdf.
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1.3.1 Current legal measures

There is no common law or statutory provision dealing with trafficking per
se.®® A trafficker may however currently be prosecuted for a variety of both
common law and statutory offences in South Africa.®® The common law
offences for which a trafficker may be prosecuted include inter alia
abduction, kidnapping, assault and fraud.®' The once common law offences
of rape and indecent assault are now statutory offences under the Criminal
Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007.%2
Several other statutory offences can be applicable when dealing with
traffickers. Other statutory offences applicable to the crime of trafficking
may be regulated by the Sexual Offences Act 23 of 1957, the Child Care

2 Kolberg Comparison of the South African and Norwegian Juristic Approach to

Trafficking 32-33; Brits E "SA child trafficking horror” Dje Burger 16 December 2003 2;
Pillay 2001 www.mg.co.za/articledirect.aspx?articleid=154786&area=farchives_print_
edition; Allais 2005 www.freerepublic.com/focus/f-news/1322431/posts; Truong 2006
http://www.polity.org.za/article:php?a_id=82726; Kenny 2006 www.info.gov.za/issues/
humantrafficking/documents/case_studies.pdf; Silva 2007 http://www.iol.co.za/index.
php?click_id=13&set_id=1&art_id=vn20070503102106664c109535; Hosken 2007
http://imvww.humantrafficking.org/updates/562; Kotu-Rammopo 2008 www.npa.gov.za/
UploadFiles/HumanTraffickingProgramMeMe; Qaba 2007 www.parlimen.govmy/
billindexbi/pdf/DR20072007E.pdf;, Smith 2008 www.againstchildabuse.org/eng/
content/download/1131/6266/file/NationalProsecutionAuthority RSA.pdf.

Kolberg Comparison of the South African and Norwegian Juristic Approach to
Trafficking 32-33; Qaba "Prosecuting Trafficking without Trafficking Laws” 2; Kreston
2007 Child Abuse Research in South Africa 40; Pithey B “Do New Crimes need New
Laws® 2004 SA Crime Quarterly 9; Hosken 2007 www.humantrafficking.org/
updates/562; Kenny 2006 www.info.gov.za/issues/humantrafficking/documents/case_
studies.pdf; Silva 2007 http:/mwww.iol.co.za/index.php?click_id=13&set_id=1&art_id=
vn20070503102106664¢109535; Kotu-Rammopo 2008 www.npa.gov.za/UploadFiles/
HumanTraffickingProgramMeMe; Qaba 2007  www.parlimen.govmy/billindexbi/
pdf/DR20072007E.pdf; Smith 2008 www.againstchildabuse.org/eng/content/
download/1131/6266/file/NationalProsecutionAuthority_RSA.pdf.

Kolberg Comparison of the South African and Norwegian Juristic Approach to
Trafficking 32-33; Davel Child Law in South Africa 367-369; Snyman Criminal Law
430, 436-437, 445; Hosken 2007 www.humantrafficking.org/updates/562; SAPA 2006
www.polity.org.za/article.php?a_id=45941; Kenny 2006 www.info.gov.za/issues/
humantrafficking/documents/case_studies.pdf; Qaba 2007 www.info.gov.za/issues/
humantrafficking/strategy.html; Kotu-Rammopo 2008 www.npa.gov.za/UploadFiles/
HumanTraffickingProgramMeMe; Qaba 2007 www.pariimen.govmy/billindexbi/pdf/
DR20072007E.pdf; Smith 2008 www.againstchildabuse.org/eng/content/
download/1131/6266/file/NationalProsecutionAuthority_RSA.pdf;  Goliath  “Human
Trafficking: Southern African Perspective” 15.

A trafficker may be prosecuted for the crimes of rape and sexual assault.
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Act 74 of 1983,% the Children’s Amendment Act 41 of 2007, the Prevention
of Organised Crime Act 121 of 1998, the Films and Publications Act 65 of
1996, the Immigration Act 13 of 2002, as amended, the Riofous Assemblies
Act 17 of 1956, the Intimidation Act 72 of 1982, and the Prevention and
Combating of Corrupt Activities Act 12 of 20043 Chapter 18 of the
Children’s Act 38 of 2005, regulating child trafficking, has been signed but
has not yet come into operation.®* The existing legal measures that can be
applied to prosecute offences relating to trafficking in persons are not

sufficient to combat trafficking or to protect victims effectively.®®
1.3.2 Proposed legislation

Current efforts to counteract human trafficking fall into three categories,
namely prevention and deterrence, law enforcement and prosecution of
traffickers and the protection of trafficked persons, rehabilitation and
assistance in social reintegration.’”  No specific legisliation against
trafficking in persons has been passed in South Africa — trafficking as such
has not yet been criminalised.®® The Combating of Trafficking in Persons

Bill B of 2006 is a work-in-progress. Research is still needed to adapt this

% The Child Care Act will be wholly repealed once the Children’s Act 38 of 2005,
(henceforth referred to as the Children’s Act) comes into operation. Until such time
the Child Care Act still regulates some matters concerning children.

%  See Qaba “Prosecuting Trafficking without Trafficking Laws® 2-3; Qaba 2007
www.info.gov.za/issues/human trafficking/strategy.html.
Chapter 18 of the Children’s Act is not yet into operation due to budgetary
implications, including the training of officials to deal with child victims of trafficking
and setting up of child care centres which are specifically aimed at rehabilitating child
victims of trafficking. Other resource problems may include the lack of financial
support for trafficking awareness campaigns and the lack of knowledge and skills in
order to train border officials to detect and identify trafficked children.

Kolberg Comparison of the South African and Norwegian Juristic Approach to

Trafficking 34.

% Truong 2006 http://www.polity.org.za/article:php?a_id=82726; SALRC Project 131 in

Discussion Paper 111 “Trafficking in Persons” of 30 June 2006 1; UNICEF 2006

www. childtrafficking.org/eng/publication.html.

Pillay 2001 www.mg.co.za/articledirect.aspx?articleid=154786%area=farchives_print_

edition; Kenny 2006 www.info.gov.za/issues/humantrafficking/documents/case_

studies.pdf; Kreston 2007 Child Abuse Research in South Africa 40; Hosken 2007

http://www. humantrafficking.org/updates/56
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instrument to provide the most effective form of protection to children

against trafficking before it can be implemented.
1.4  Exposition of the study
1.4.1 Aims of the study

The aims of this study are to analyse international and national legal
measures currently in place to address the issue of child trafficking in South
Africa; including the prevention of child trafficking, the protection of child
victims of trafficking and the prosecution of traffickers. The study will
further aim to evaluate future legal measures and policy which relate to
child trafficking. Lastly a conclusion will be reached on the question
whether South Africa is in compliance with its international and
constitutional obligations with regard to child trafficking. The research will
consist of a literature review of legislation, case law, journal articles, text

books, electronic sources, internet sources and conference contributions.
1.4.2 Exposition of the chapters

The starting point of the study is an analysis of the international and
regional framework and South Africa’s international obligation to criminalise
trafficking (Chapter 2). Chapter 3 deals with current and proposed South
African legal measures, in terms of which a trafficker may be prosecuted, a
child victim of trafficking be protected, as well as trafficking in children can
be prevented. Chapter 4 will include a conclusion and some
recommendations on the prévention of child trafficking, the protection of

child victims of trafficking and the prosecution of child traffickers.
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1.5  Concluding remarks

Child trafficking is a violation of the fundamental rights of the child who is
trafficked.®® Constitutional imperatives and South Africa’s international legal
obligations flowing from, infer alia, the ratification of the Palermo Protocol,
emphasise the necessity of undertaking a comprehensive review of legal
measures relating to child trafficking.*® This study is therefore aimed at
addressing trafficking in children within the South African context by
evaluating legislative measures, aided by international guidelines and
principles, in order to facilitate the effective prosecution of traffickers, the
protection of child victims of trafficking and the prevention of trafficking in
children, to ensure that South Africa is in compliance with its international

and constitutional obligations.

%  Section 28 of the Constitution provides for the protection of fundamental rights of

children, including the right to family- or parental care, or to appropriate alternative
care when removed form the family environment, the right to be protected from
maltreatment, neglect abuse or degradation and to be protected from exploitative
labour practices. See UNICEF 2006 www.childtrafficking.org/eng/publication.html.

4 SALRC Project 110 in Discussion Paper 103 “Review of the Child Care Act” of 28
February 2002 1.
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2 International and regional framework
2.1  Role of international law in South Africa

International law must be taken into consideration when a court, tribunal or
forum interprets the Bill of Rights, as set out in section 39(1)(b) of the
Constitution of the Republic of South Africa,1996 *' and it is thus necessary
to evaluate international and regional instruments and their application in
South Africa.** In S v Makwanyane*® the Court held that, although a court
must take international law into consideration when interpreting the Bill of
Rights, it is under no obligation to follow it. South Africa has signed and
ratified a number of international and regional instruments.** These
instruments must be taken into consideration when interpreting the Bill of
Rights, and, infer alia, in the determination of the best interests of the child.

. The court made a distinction between binding and non-binding international

" Henceforth referred to as the Constitution. In S v Makwanyane 1995 3 SA 391 (CC)
the Court stated that international agreements and customary international law provide
a framework within which the Bill of Rights can be evaluated and understood. See
Blake RC “The world’s law in one country: the South African constitutional court's use
of public international law” 1998 SALJ 669, 674; Botha N “International Law and the
South African interim Constitution” 1994 SAPL 249; Dugard J “The role of international
law in interpreting the Bill of Rights” 1994 SAJHR 213; Keightley R “Public
International Law and the Final Constitution” 1996 SAJHR 415; Horsten The social
security rights of children in South Africa 37; Sloth-Nielsen J “Children’s rights in the
South African courts: An overview since ratification of the UN Convention of the Rights
of the Child” 2002 International Journal of Children’s Rights 139; Van der Vyfer JD
“Constitutionality of the Age of Majority Act" 1897 SALJ 754; Slye RC “International
law, human rights beneficiaries, and South Africa: Some thoughts on the utility of
International Human Rights Law” 2001 Chicago Journal of International Law 686.

42 See Kv K1999 4 SA 691 (C) 702 G/H — H/I and 704C where Van Heerden AJ stated
that both constitutional and international law enshrined the ‘best interests of the child’
standard as the primary consideration in all matters concerning children in South
Africa.

S v Makwanyane 1995 3 SA 391 (CC) 414.

Signature can be defined as the formal and official affixing of names to the text of an

instrument by the representatives of the negotiating states, either as a means of

expressing the definitive consent of the state to be bound by the terms of the
instrument or as an expression of provisional consent subject to ratification,
acceptance or approval. Ratification can be defined as the approval of an instrument,
usually by the head of state. See Martin Dictionary of Law 407, 464 for definitions.
Once a State has signed and ratified an international instrument, it is obliged to
incorporate the international principles into national law. See note 50.
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law and stated that both must be considered in the interpretation of the Bill
of Rights.*®  In Government of the Republic of South Africa v Grootboom™®
the Constitutional Court confirmed the importance of international law in the
interpretation of the Bill of Rights.*” Thus section 39(1)(b) places an
obligation on courts to consider international law principles when dealing
with constitutional matters. Section 39, however, cannot be read in
isolation. Sections 231, 232 and 233 of the Constitution, concerning the
use of international law in South Africa, may be applicable in the

prosecution of traffickers.*®

Section 231(4) states that international agreements bind the Republic, and
only become law when enacted into law by national legislation.*®* South
Africa is thus obliged to criminalise trafficking by incorporating international

principles into national trafficking legislation,”® in order for international

A binding instrument is signed and ratified by a state, and thus the state is bound to

obey the international principles and incorporate such principles into national law. A
non-binding instrument is not ratified by a state and thus has no obligation to
incorporate such international principles into national law. Non-binding instruments
can be taken cognisance of to serve as a guide to judicial policy in the formulation of a
rule of law., See S v Makwanyane 19953 SA 391 (CC) 413-414 ; Dugard 1994 SAJHR
209; Horsten The social security rights of children in South Africa 39; Dugard
International Law 265.
4 Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) 26.
47 Section 28 of the Constitution, dealing specifically with children, is part and parcel of
the Bill of Rights, and should thus be interpreted with due regard to the applicable
international law principles. See Sloth-Nielsen 2002 International Journal of Children’s
Rights 148-149; Blake 1998 SALJ 670.
Kolberg Comparison of the South African and Norwegian Juristic Approach to
Trafficking 34.
This principle has its foundation the proposition that the making and ratification of
treaties fall within the province of the executive, whereas the making and alteration of
the law fall within the province of the legislature. International human rights norms will
then have a double statutory basis in national law. See Barrie GN “Legitimate
expectation and international treaties” 1997 SALJ 475; Olivier M "South Africa and
international human rights agreements: Procedure, policy and practice (Part 1)” 2003
TSAR 303; Dugard 1994 SAJHR 214; Van der Vyfer 1997 SALJ 755; Pan American
World Airways Incorporated v SA Fire and Accident Insurance Co Ltd 1965 3 All SA
24 (A) 28; S v Tuhadeleni and Others 1969 1 All SA 327 (A) 337; Maluleke v Minister
of Internal Affairs 1981 1 SA 707 (B) 713; Binga v Administrator-General, South-West
Africa, and Others 1984 3 SA 949 (SWA) 950H — 951C; and Tshwete v Minister of
Home Affairs (RSA) 1988 4 SA 586 (A) B06E.
A 5 of the Palermo Protocol obliges State Parties to criminalise trafficking. As South
Africa is a member state to this protocol, it is obliged to criminalise trafficking as such.

48

49

50
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principles to have domestic effect.’’ Given that South Africa has signed
and ratified a number of international and regional instruments that directly
address trafficking in persons,®® it can be argued that these instruments
may have persuasive authority in the interpretation of the national law that

currently operates in this country.®

Customary international law is given constitutional endorsement by section
232 of the Constitution.’ Section 232 of the Constitution states that
customary international law is law in the Republic unless it is inconsistent
with the Constitution or an Act of Parliament. The constitutionalisation of
this rule has elevated the status of customary international law,® and
customary international law is no longer subject to subordinate legislation.®
Customary international law is part of South African law and courts are
required to ascertain and administer rules of customary international law

without the need for proof thereof.%”

Incorporation of international instruments means that international principles are taken
up into national legislation, and thus, after incorporation of such principles, forms part
of national law.
o Keightley 1996 SAJHR 412; Slye 2001 Chicago Journal of International Law 67.
52 south Africa has ratified the CRC, the African Children’s Charter, the Convention
against Transnational Organised Crime and the Palermo Protocol, all which address
trafficking in persons.
Kolberg Comparison of the South African and Norwegian Juristic Approach fo
Trafficking 34.
Customary international law is international [aw which fulfils the requirements of usus
(settled practice) and opinio juris (general acceptance of an obligation to be bound).
See Horsten The social security rights of children in South Africa 39; Dugard
International Law 28; Barrie GN ‘“International human rights conventions: Public
international law applicable to the protection of rights” 1995 SALJ 79; Olivier M “The
status of international law in South African municipal law: Section 231 of the 1993
Constitution” 1993 South African Yearbook of International Law 11; Keightley 1996
SAJHR 406; Dugard 1994 SAJHR 208; Dugard J “International Law and the South
African Constitution” 1997 European Journal of International Law 79; Slye 2001
Chicago Journal of International Law 67.
Dugard 1997 European Journal of International Law 79; Horsten The social security
rights of children in South Africa 39; Keightley 1996 SAJHR 406-407.
Only a provision of the Constitution or an Act of Parliament that is clearly inconsistent
with customary international law will trump it, as emphasised in section 233 of the
Constitution. Dugard 1997 European Journal of International Law 79; Keightley 1996
SAJHR 408-407.
Dugard 1997 European Journal of International Law 79; South African Islands
Development Corporation Ltd v Buchan 1971 1 SA 234 (C) 238.
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Section 233 reads that when a court interprets any legislation, the court
must prefer any reasonable interpretation of legisiation that is consistent
with international law over any alternative interpretation that is inconsistent
with international law.?® The effect of these sections is that international law
has persuasive authority in the courts — not binding authority — unless

passed in domestic law.%®

Section 39(b), read together with section 233, ensure that courts will be
guided by international principles and the interpretation placed upon these

principles by international courts in general.?’

The provisions of the
Constitution seek to ensure that South African law will evolve in accordance

with international law.®’

2.2 Development of infernational law relating to child trafficking

Internationally, trafficking in persons pre-dates the modern era.®? Currently,

forty five of Africa’s fifty four countries are involved in human trafficking, of

%8 See Slye 2001 Chicago Journal of International Law 66; Dugard 1997 European

Journal of International Law 85.

It does however open the way for the introduction into evidence of international
instruments to which South Africa is a party. In Swissborough Diamond Mines (Pty)
Ltd and Others v Government of the Republic of South Africa and Others
1999 2 SA 279 (T) 280 it was held that a court can take cognisance of treaties
between two sovereign States‘which is not incorporated into Bfmunicipal law, as well
as the contents thereof, as facts, just as it can take cognisance of any fact properly
proved before it. See S v Makwanyane and Another 1995 3 SA 391 (CC) 394,
Kolberg Comparison of the South African and Norwegian Juristic Approach to
Trafficking 34; Sloth-Nielsen 2002 Infernational Journal of Children’s Rights 139.
Dugard 1997 European Journal of International Law 85.

Dugard 1997 European Journal of International Law 92.

As early as the 1440’s, Portugal and Spain imported slaves and established trading
posts in Africa. Arab and African traders trafficked Africans to markets in Arabia, Iran
and Asia. In Southern Africa, the Dutch ‘imported’ people from East Africa and South
East Asia. As colonisation expanded, so did trafficking in persons and the
phenomenon spread to inland territories. Solomons *Trafficking in South Africa — A
Front Line Perspective” 2; BBC World Service 2006 http://www.bbc.co.uk/
worldservice/africa/features/storyofafrica/9chapterd.shtml; United States Department
of State 2008 http://gvnet.com/humantrafficking/Spain.htm; Becker 1998 http://www.
innercity.org/holt/slavechron.html; Lifson 2002 http://www.neh.gov/news/humanities/
2002-03/voices.html; Esquibel Human trafficking: A violation of human rights, a
universal issue 5; Nagle LE “Selling souls: The effect of globalisation on human
trafficking and forced servitude” 2008 Wisconsin international Law Journal 137.
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which forty four of the forty five are ‘origin’ or sending countries.®® Africa
alone accounts for 31.4% of the world’s human trafficking business.®* Data
from the United Nations Office on Drugs and Crime shows that worldwide
human beings are trafficked from one hundred and twenty seven countries
to be exploited in one hundred and thirty seven countries.®® Thousands of
children are being reduced to commodities in a trade of human rights
violations.®® An estimated one million children (mainly girls but also a
significant number of boys) enter the multi-billion dollar commercial sex
trade every year, working in conditions comparable to slavery.5” Child
trafficking is one of the fastest growing enterprises in the global economy.®®
Over the past two decades, child trafficking has become an issue of

considerable concern for the international community.?® The United Nations

8 South Africa is deemed to be one of the origin countries in Africa. See Kiremire 2004

www.childtrafficking.com/docs.kiremire_2004_trafficking_research_report.pdf;,  Allais
2005 www.freerepublic.com/focus/f-news/1322431/posts.

Kiremire 2004 www.childtrafficking.com/docs.kiremire_2004_trafficking_research_
report.pdf.

South Africa is one of the receiving countries where children are exploited. See
UNODC 2006 www.unodc.org/documents/human-trafficking/ht-globalpatterns-en.pdf.
Human rights that are violated include the right to equality, human dignity, freedom
and security of the person, the right not to be treated or punished in a cruel, inhumane
and degrading manner and the rights of children to protection. See Allais 2005
www.freerepublic.com/focus/f-news/1322431/posts; ILO 2006  http://www.ilo.org/
public/english/region/asro/bangkok/library/download/pub06-04.pdf; National Human
Trafficking  Resource  Centre 2007  http://wwwacf hhs.gov/trafficking/about/
victim_assist.html; Kiremire 2004 www,childtrafficking.com/docs.kiremire_2004_
trafficking_research_report.pdf.

UNICEF 2006 www.unicef.org/pathtraining/documents.doc; Fitzpatrick J “Trafficking
as a human rights violation: The complex intersection of legal framework for
conceptualizing and combating trafficking” 2002-2003 Michigan Journal of
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International Law 1144; Kiremire 2004
www.childtrafficking.com/docs.kiremire_2004_trafficking_research_report.pdf.
8 Anon 2002 www, news24,com/news24/south_africa; Benjamin 2006

http://www.stolenchildhood.net/entry/child-trafficking-rampant-in-south-africa; Bronwyn
2005 www.mzansiafrika.blogspot.com; Mattar MY “Trafficking in persons, especially
women and children, in countries of the Middle East: The scope of the problem and
the appropriate legislative responses 2002-2003 Fordham International Law Journal
721.

Pharoah R “Getting to Grips with Trafficking: Reflections on Human Trafficking
Research in South Africa” 2006 Institute for Security Studies Monographs 1; Bruch EM
“Models wanted” The search for an effective Response to human trafficking” 2004
Stanford Journal of International Law 3; Asquith and Turner 2008
http://www.oakfnd.org/activities/2007/recovery_and_reintegration_english.pdf, Mattar
2002-2003 Fordham International Law Journal 721; King T “The modern slave trade”
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Children’s Fund recognises child trafficking as a global problem and draws
its standpoint from the United Nations Convention on the Rights of the Child
of 1989.° |t views trafficking of children as a fundamental violation of
children’s rights.”" All United Nations agencies cooperate in lobbying for the
strengthening of legislation and law enforcement to protect the rights of
children as trafficking is a regional and global phenomenon that cannot
always be dealt with effectively at the national level.”>  The need for
international co-operation at all levels, legislative, administrative and
judicial, in addressing the protection of trafficked children is becoming one

of the greatest priorities of the world.”

Internationally, several instruments relating to trafficking were introduced as
far back as 1904 when the International Agreement for the Suppression of
the White Slave Traffic was adopted in Paris,”* and 1910 with the adoption

2002 University of California, Davis Journal of International Law 295, 317; Esquibel

Human trafficking: A violation of human rights, a universal issue 50.
0 Convention on the Rights of the Child, Nov. 20, 1989, G.A. Res. 14/25, UN. G.A.O.R.
44" Sess., Supp. No. 49, at 1, U.N. Doc. A/44/736 (1989), 28 |.L.M 1448 (1989), 1577
U.N.T.S. 3 (1989) (entered into force Nov. 2, 1990), (henceforth referred to as the
CRC). UNICEF 2003 http://www.unicef-irc.org/publications/pdf/insight9e.pdf; UNICEF
2006 http://www.childtrafficking.org; Anon 2005 http://www.stopchildtrafficking-
org/site/southern_africa.172.0.html; Benjamin 2006 http://http://www.stolenchildhood.
net/entry/child-trafficking-rampant-in-south-africa/entry/child-trafficking-rampant-in-
south-africa.
Action to combat child is receiving world-wide attention because trafficking threatens
the human rights and the fundamental values of children and democratic societies as
a whole. See Truong 2006 www.polity.org.za/article.php?a_id=82726 and Council of
Europe 2005 www.coe.int/trafficking.pdf; ILO 2006 http://www.ilo.org/public/english/
region/asro/bangkok/library/download/pub06-04.pdf.
2 UNICEF 2006 www.childtrafficking.org/eng/publication.html.
™ SALRC Project 110 in Discussion Paper 103 “Review of the Child Care Act’ of 28
February 2002  581; ILO 2006 http://www.ilo.org/public/english/region/
asro/bangkok/library/download/pub06-04.pdf.
International Agreement for the Suppression of the White Slave Traffic, May 18, 1904,
92 U.N.T.S. 19, (henceforth referred to as the International Agreement for the
Suppression of the White Slave Traffic of 1904). See SALRC Project 131 in
Discussion Paper 111 “Trafficking in Persons” of 30 June 2006 6; Gould C
“Countering Human Trafficking: Considerations and Constraints; Cheap Lives” 2006
SA Crime Quarterly 20; Pearson 2002 http://www.childtrafficking.com/Docs/
anti_slavery_2002_redefini.pdf; Mattar 2002-2003 Fordham International Law Journal
722; Rassam AY “Contemporary forms of slavery and the evolution of the prohibition
of slavery and the slave trade under Customary international Law” 1998-1999 Virginia
Journal of International Law 337.
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of the League of Nations Convention for the Suppression of the White Slave
Traffic.”® The International Agreement for the Suppression of the White
Slave Traffic of 1904 did not actually link slavery to prostitution as such, but
it sought to address the fraudulent recruitment of women for prostitution in
another country.” This was followed by the adoption of two Conventions
by the League of Nations, namely the /nternational Convention to Combat
the Traffic in Women and Children of 192177 and the International
Convention for the Suppression of the Traffic in Women of Full Age of
1933."® Subsequent amendments to these instruments broadened the
scope of trafficking to include recruitment within the country of girls and
boys, but remained primarily concerned with the trafficking of unwilling
women.”® However, from 1933 onwards, prostitution became recognised as
an integral part of trafficking.’® The Infernational Convention for the
Suppression of the Traffic in Women of Full Age of 1933 condemned all

recruitment for prostitution in another country and obliged signatories to

S International Convention of the Suppression of the White Slave Traffic, May 4, 1910,

98 U.N.T.S. 101; 211 Consol. T.S. 45, 103 B.F.S.P 244, See Gould 2006 SA Crime
Quarterly 20; SALRC Project 131 in Discussion Paper 111 “Trafficking in Persons” of
30 June 2006 6; Davel Child Law in South Africa 16; Mattar 2002-2003 Fordham
International Law Journal 722; Pearson 2002 http://www.childtrafficking.com/Docs/
anti_slavery_2002_redefini.pdf, Rassam 1998-1999 Virginia Journal of International
Law 337.
" Pharoah 2006 Institute for Security Studies Monographs 4; Bruch 2004 Stanford
Journal of International Law 2; Rassam 1998-1999 Virginia Journal of International
Law 337.
International Convention for the Suppression of the Traffic in Women and Children,
Sept. 30, 1921, 9 L.N.T.S. 416, (henceforth referred to as the Infernational Convention
to Combat the Traffic in Women and Children of 1921). The International Convention
to Combat the Traffic in Women and Children of 1921 extended protective measures
in the 1904 and 1910 instruments to mineors of either sex and raised the age limit for
protection from twenty to twenty one years of age. Rassam 1998-1999 Virginia
Journal of International Law 337-338.
International Convention for the Suppression of the Traffic in Women of Full Age, Oct.
11, 1933, 53 U.N.T.S. 49, (henceforth referred to as the International Convention for
the Suppression of the Traffic in Women of Full Age of 1933). See Gould 2006 SA
Crime Quarterly 20; SALRC Project 131 in Discussion Paper 111 “Trafficking in
Persons” of 30 June 2006 6; Mattar 2002-2003 Fordham International Law Journal
722.
Pharoah 2006 Institute for Security Studies Monographs 4; Vrancken P and Chetty K
“International child sex tourism: A South African perspective” 2009 Journal of African
Law 114-118.
Pharoah 2006 Institute for Security Studies Monographs 4.
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punish anyone who procures, entices or leads away, even with her consent,
‘a women or a girl of full age for immoral purposes to be carried out in
another country.®' Eleven years later the United Nations adopted the
Convention for the Suppression of the Traffic in Persons and the
Exploitation of the Prostitution of Others of 1949,%2 which emphasised the
views of the /nfernational Convention for the Suppression of the Traffic in
Women of Full Age of 1933.%% The Unijted Nations Convention for the
Suppression of the Traffic in Persons and the Exploitation of the Prostitution
of Others of 1949 was signed by only a few countries, but provided the
model for domestic legislation, as it combined and replaced earlier
agreements.®* This Convention, however, failed to provide a definition of

trafficking in persons and focused mainly on the punishment of traffickers.®

Other international instruments dealing with the issue of trafficking in

persons include the Slavery, Servitude, Forced Labour and Similar

8 Pharoah 2006 Institute for Security Studies Monographs 4; Rassam 1998-1999

Virginia Journal of International Law 338; Rassam AY ‘International Law and
contemporary forms of slavery: An economic and social-rights based approach” 2004-
2005 Penn State International Law Review 830.

Convention for the Suppression of the Traffic in Persons and of the Exploitation of the
Prostitution of Others, Dec.2, 1949, 96 U.N.T.S. 271, 282 (entered into force July 25,
1951), (henceforth referred to as the Convention for the Suppression of the Traffic in
Persons and the Exploitation of the Prostitution of Others of 1949). South Africa
ratified the Convention for the Suppression of the Traffic in Persons and the
Exploitation of the Prostitution of Others of 1949 on Dec. 17, 2004.

Pharoah 2006 [nstitute for Security Studies Monographs 4; Council of Europe 2005
www.coe.int/trafficking.pdf, UNODC 2006  www.unodc.org/documents/human-
trafficking/ht-globalpatterns-en.pdf.

The henceforth referred to as the Convention for the Suppression of the Traffic in
Persons and the Exploitation of the Prostitution of Others of 1949 does not define
exploitation and limits trafficking only for the purpose of prostitution. Rassam 2004-
2005 Penn State International Law Review 830; Gould 2006 SA Crime Quarterly 20;
Pharoah 2006 [nstitute for Security Studies Monographs 4; Bruch 2004 Stanford
Journal of International Law 9; Rassam 1998-1999 Virginia Journal of International
Law 338; Smith L and Mattar MY “Creating international consensus on combating
trafficking in persons: U.S. policy, the role of the UN, and global responses and
challenges” 2004 Fletcher Forum of World Affairs 157.

UNODC 2006 www.unodc.org/documents/human-trafficking/ht-globalpatterns-en.pdf;
Bruch 2004 Stanford Journal of International Law 9. South Africa was only party to
the Slavery Convention of 1926; the Protocol Amending the Slavery Convention of
1953, and the Convention for the Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others of 1950. See Davel Child Law in South Africa
197.
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Institutions and Practices Convention of 1926,% and the Supplementary
Convention on the Abolition of Slavery, the Slave Trade and Institutions and
Practices Similar to Slavery of 1956.%7 None of the earlier international
instruments are specifically aimed at addressing child trafficking and thus

offer little protection for children vulnerable to trafficking.

In more recent years, the international community has improved the
normative framework designed to prevent and combat this serious violation
of children’s rights.  Governments across regions are creating new
legislation, action plans and mechanisms to combat the phenomenon of
child trafficking in a vigorous manner.?®  The Convention against
Transnational Organised Crime® and the Protocol To Prevent Suppress
and Punish Trafficking in Persons, Especially Women and Children,
Supplementing the United Nations Convention against Transnational
Organised Crime®™ constitute the first serious attempts by the international
community to answer to the global challenge of transnational organised

91

crime with a global response in the form of international law.”" It is evident

8 Slavery, Servitude, Forced Labour and Similar Institutions and Practices Convention,

Sept. 25, 1926, 46 Stat. 2183, U.S. No. 778, 60 L.N.T.S. 253 (entered into force
March 9, 1927). See Rassam 2004-2005 Penn State International Law Review 812.
Supplementary Convention to the Abolition of Slavery, the Slave Trade and
Institutions and Practices Similar fo Slavery, adopted by a Conference of
Plenipotentiaries, Sept 7, 1956, 18 U.S.T. 3201, 266 U.N.T.S. 40 (entered into force
Apr. 30, 1957). See Mattar 2002-2003 Fordham International Law Journal 725; Smith
and Mattar 2004 Fletcher Forum of World Affairs 155-157; Rassam 2004-2005 Penn
State International Law Review 829.
8  UNICEF 2005 www.childtrafficking.org/eng/publication.html.
8 United Nations Convention against Transnational Organised Crime, G.A. Res. 25,
Annex 1, UN. GAOR, 55th Sess., Supp. No., 49, at 44, U.N. Doc. A/45/49 (Vol. I)
(2001) (entered into force Sept. 29, 2003), (henceforth referred to as the Convention
against Transnational Organised Crime).
Protocol To Prevent, Suppress and Punish Trafficking in Persons, Especially Women
and Children, Supplementing the United Nations Convention against Transnational
Organised Crime, 2000, G.A. Res. 55/25, U.N. GAOR, 55th Sess., Annex 1l, U.N. Doc.
A/Res/55/25 (2001), (entered into force Dec. 25, 2003), (henceforth referred to as the
Palermo Protocol).
¥ With the drafting by the United Nations of the Palermo Protocol, combating in human
trafficking, especially trafficking in children, has become an important political priority
for governments worldwide. Organisations such as Anti-Slavery International,
Coalition Against the Trafficking in Women (CATW), Global Alliance Against
Trafficking in Women (GAATW), Human Rights Watch (HRW), Amnesty International
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that the international community is ready to address the problem of
trafficking, especially trafficking in children, as the different international
instruments discussed below will illustrate.

2.3  United Nations conventions and protocols

2.3.1 Convention on the Rights of the Child of 1989%

2.3.1.1 Background of the CRC

The CRC is the most universally accepted human rights convention with the

highest number of ratifications by member states, the exceptions being the

United States of America and Somalia.*® Currently, one hundred and ninety

(Al) and End Child Prostitution, Child Pornography and the Trafficking of Children for
Sexual Purposes (previously End Prostitution in Asian Tourism) (ECPAT) have been
active in laying the groundwork for governments’ acceptance of human trafficking as a
global reality. The International Labour Office International Programme on the
Elimination of Child Labour (ILO-IPEC) was created in 1992 specifically to address
issues of child labour and child trafficking. See Truong 2006 www.polity.org.za/article.
php?a_id=82726; Pharoah 20086 /nstitute for Security Studies Monographs 1.
%2 Convention on the Rights of the Child, Nov. 20, 1989, G.A. Res. 14/25, U.N. G.A.O.R.
44™M Sess., Supp. No. 49, at 1, U.N. Doc. A/44/736 (1989), 28 |.L.M 1448 (1989), 1577
U.N.T.S. 3 (1989) (entered into force Nov. 2, 1990), (henceforth referred to as the
CRC). South Africa signed the CRC on Jan. 29, 1993, and ratified it on June 16,
1995. For the text see Van Bueren International Documentation on Children 7;
Wallace and Dale-Risk International Human Rights 133. The states that ratified the
CRC include Bangladesh, Belize, Benin, Bhutan, Ecuador, Egypt, El Salvador, Ghana,
Guatemala, Guinea, Holy Sea, Kenya, Mauritius, Mongolia, Saint Kitts and Neuvis,
Senegal, Sierra Leone, Sudan, Sweden, Tongo and Vietnam. See Davel Child Law in
South Africa 8; 217; Centre for Human Rights The Rights of the Child 3; Wallace and
Dale-Risk International Human Rights 137.
Truong 2006 www.polity.org.za/article.php?a_id=82726; Kreston 2006 www.cjel.org/
publications/IAWJ.ppt; Detrick Commentary on the UN CRC 719; OHCHR 2005
www.againstsexualexploitation.org/en/instruments/crc-op1.htmi; SALRC Project 107 in
Discussion Paper 85 "Sexual Offences: The Substantive Law” of 12 August 1999 144-
145; Davel Child Law in South Africa 14; Defeis EF “Protocol to Prevent, Suppress
and Punish Trafficking in Persons: A new approach” 2003-2004 /LSA International and
Comparative Law 486; Jullien K “The recent international efforts to end commercial
sexual exploitation of children” 2002-2003 Denver Journal of International Law and
Policy 589; Bevilacqua E “Child sex tourism and child prostitution in Asia: What can be
done to protect the rights of children abroad under international law?” 1998-1999 /LSA
Journal of International and Comparative Law 176.
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one states are parties to the CRC.** The CRC recognises the human rights
of children and sets the standards to which all governments must aim for in
the realisation of the rights of children.%® Furthermore, it elaborates on the
basic human rights to which all children everywhere are entitled to, which
are: an inherent right to life,?® the right to survival and to develop to the
maximum extent possible;* to protection from harmful influences, abuse

8 99

and exploitation;*® and to full participation in family,®® cultural and social

life.1% It also includes the child’s human right not to be trafficked or

exploited. "’

By ratifying this instrument, national governments, including South Africa,
have committed themselves to protecting and ensuring the realisation of
children’s rights, and they have agreed to hold themselves accountable for
this commitment.' In order for South Africa to fulfil its international
obligations under the CRC, South Africa is bound to the monitoring,
promoting, protecting and reporting of the status of South African

children.'%®

% Dugard International Law 325; Detrick Commentary on the UN CRC 718.

% Truong 2006 www.polity.org.za/article.php?a_id=82726; Bevilacqua 1998-1999 ILSA
Journal of International and Comparative Law 175; Kreston 2006 www.cjei.org/
publications/IAWJ.ppt; OHCHR 2005 www.againstsexualexploitation.org/en/
instruments/crc-op1.html; Centre for Human Rights The Rights of the Child 5; Jullien
2002-2003 Denver Journal of International Law and Policy 589.

% A6(1) of the CRC.

7 A B(2) of the CRC.

% A19, 32, 34, 36 and 37 of the CRC.

% A9 ofthe CRC.

199 A 31 of the CRC.

101 A 32, 34 and 35 of the CRC.

102 OHCHR 2005 www.againstsexualexploitation.org/en/instruments/crc-op1.html; Sloth-
Nielsen 2002 International Journal of Children’s Rights 138.

9% Article 4 of the CRC provides directly that State Parties shall take all legal,
administrative and other measures for the implementation of the rights recognised in
the CRC. See Siloth-Nielsen 2002 /International Journal of Children’s Rights 138;
SALRC Project 108 in Issue Paper 10 “Sexual Offences against Children” of 31 May
1997 2: SALRC Project 107 in Discussion Paper 85 “Sexual Offences: The
Substantive Law” of 12 August 1999 17-18.
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2.3.1.2 Content of the CRC

Article 1 of the CRC states that a child means “every human being below
the age of eighteen years unless, under the law applicable to the child,
majority is attained earlier”. This provision allows for a lower age to be
incorporated into domestic legislation. According to section 28(3) of the
Constitution, a child is deemed to be a person under the age of eighteen

years, and thus South Africa is in compliance with article 1 of the CRC.

Article 3(1) of the CRC states that in all actions concerning children,
whether undertaken by public or private social welfare institutions, courts of
law, administrative authorities or legislative bodies, the best interests of the

4

child shall be a primary consideration.'™ The concept of the child’s best

interests should not be viewed merely legalistically, but should be a primary

d.'%  The reference to all

consideration in all actions concerning the chil
actions concerning the child infers a wide application of the principle of the
best interests of the child.'® It can thus be accepted that the best interests
of the child standard is applicable in conjunction with each of the CRC's
substantive provisions as well as with respect to actions that are not
covered by express obligations of the CRC.'” However, the Committee on
the Rights of the Child has not yet attempted to propose criteria by which
the best interests of the child should be judged in general or in relation to

particular circumstances, but what is clear is that consideration of the best

%4 See Albrecht Intercountry adoption: A Swiss perspective 29; Hodgkin and Newell

Implementation Handbook for the CRC 37; Sloth-Nielsen 2002 /nternational Journal of
Children’s Rights 138; UNICEF 2006 www.childtrafficking.org/eng/publication.html;
Community Law Centre 2007 http://www.communitylawcentre.org.za/Childrens-
Rights/01Article-40/article-40-~archives/ article-40-july07.pdf.

There is no universally accepted definition of the best interests of the child. The ‘best
interests of the child’ standard is incorporated into section 28(2) of the Constitution.
See Hodgkin and Newell Implementation Handbook for the CRC 42; Community Law
Centre 2007 http://iwww.communitylawcentre.org.za/Childrens-Rights/01Article-
40/article-40-archives/article-40-july07.pdf; Kreston 2006 www.cjei.org/publications/
IAWJ.ppt.

Detrick Commentary on the UN CRC 90; Albrecht Intercountry adoptions: A Swiss
perspective 29.

97 Detrick Commentary on the UN CRC 90.
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interests of the child must embrace both short- and long-term
consequences for the child.'® Whether dealing with the prevention. of child
trafficking; the protection of child victims of trafficking; or the prosecution of
traffickers, the best interests of the child must always be granted primary

consideration.

Article 6 of the CRC refers to the child’s right to life and maximum survival
and development. Article 6(1) reads that State Parties must recognise that
every child has the inherent right to life and article 6(2) states that State
Parties shall ensure, to the maximum extent possible, the survival and
development of the child.' Article 6 is one of the articles designated as a
general principle, guaranteeing the child the fundamental right to life, which
is upheld as a universal human rights principle in other international

 and to survival and development to the maximum extent

instruments,11
possible."? As the right of the child to survival and development is linked to
the right to life these rights can be seen as complimentary rights rather than
mutually exclusive.''? State Parties should also take specific and effective
legislative and other measures to prevent the disappearance and trafficking
of children."® This is something which unfortunately has become all too
frequent and leads too often to arbitrary deprivation of life."'* Child victims
of trafficking are deprived of normal childhood development through abuse

115

at the hands of their traffickers,” " abuse which often leads to death and

deprivation of their right to survival.

% Hodgkin and Newell Implementation Handbook for the CRC 40; 42.

199 gsouth Africa incorporated article 6(1) of the CRC into the Constitution. Section 11 of

the Constitution states that “everyone has a right to life”. The term ‘everyone’ includes

children.

See for example the Universal Declaration of Human Rights adopted by the General

Assembly Resolution 21 7A (111) of Dec. 10, 1948.

" Hodgkin and Newell Implementation Handbook for the CRC 85; Centre for Human
Rights The Rights of the Child 5.

"2 Detrick Commentary on the UN CRC 130.

"2 A 35 of the CRC.

Y14 Detrick Commentary on the UN CRC 128.

"5 vandenBerg M “Complicity, corruption, and human rights: Trafficking in human
beings” 2002 Case Western Reserve Journal of International Law 329.

110

24



Article 19 deals with violence and injury to or abuse of children whilst in the
care of parents or guardians.'® Article 19(1) of the CRC reads that State
Parties shall take all appropriate legislative, administrative, social and
educational measures to protect the child from all forms of physical or
mental violence, injury or abuse, neglect or negligent treatment,
maltreatment or exploitation, including sexual abuse, while in the care of
parent(s) or any other person who has the care of the child."” This
provision does not limit the responsibility of the state only in regard to
parents, but obliges State Parties to take measures to prevent sexual abuse
by any person responsible for the care of the child."® Article 19(2) further
states that such protective measures should include effective procedures
for the establishment of social programmes to provide necessary support
for the child and for those who have care of the child, as well as for other
forms of prevention and for identification, reporting, referral, investigation,
treatment and follow-up of instances of child maltreatment described
heretofore, and, as appropriate, for judicial involvement."® Thus, article 19
obliges State Parties to protect children from, inter alia, all forms of physical

° and asserts

and mental violence, exploitation and sexual abuse,?
children’s equal human right to physical and personal integrity.’?' As a

principle, this article is linked to the right to life and to maximum survival and
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i OHCHR 2005 www.againstsexualexploitation.org/en/instruments/crc-op1.html.

See OHCHR 2005 www.againstsexualexploitation.org/en/instruments/crc-op1.htm;
SALRC Project 108 in Issue Paper 10 “Sexual Offences against Children” of 31 May
1997 22; Detrick Commentary on the UN CRC 318; Hodgkin and Newell
Implementation Handbook for the CRC 237; SALRC Project 107 in Discussion Paper
85 “Sexual Offences: The Substantive Law” of 12 August 1999 18; Vrancken and
Chetty 2009 Journal of African Law 126.

Van Bueren G “Child sexual abuse and exploitation: A suggested human rights
approach” 1894 Intermnational Journal of Children’s Rights 46.

% See SALRC Project 108 in Issue Paper 10 “Sexual Offences against Children” of 31 -
May 1897 22; Detrick Commentary on the UN CRC 318; Hodgkin and Newell
Implementation Handbook for the CRC 237; SALRC Project 107 in Discussion Paper
85 “Sexual Offences: The Substantive Law” of 12 August 1999 18.

Stuurman “Trafficking in Children” 1.

21 Hodgkin and Newell /mplementation Handbook for the CRC 237.

118

120

25


http://www.againstsexualexploitation.org/en/instruments/crc-op1
http://www.againstsexualexploitation.org/en/instruments/crc-op1.html

development guaranteed under article 6. Article 19(2) sets out possible
protective measures, which constitute a non-exhaustive list, and
acknowledges that social and educational measures are relevant to the
protection of the child from violence, abuse and exploitation.’®® Other CRC
articles cover in more detail the child’s right to protection from certain forms
of violence and exploitation that may take place in the context of trafficking
or to protection in wider society."®* Child victims of trafficking are exposed
to all forms of abuse and governments should provide legislative and other
measures not only to prevent such abuse, but also to assist the child victim

in his or her rehabilitation after such experience.

Article 32(1) of the CRC provides that State Parties recognise the right of
the child to be protected from economic exploitation and from performing
any work that is likely to be hazardous to or to interfere with the child's
health or physical, mental, spiritual, moral or social development. Article
32(2) reads that State Parties shall take legislative, administrative, social
and educational measures to ensure the implementation of article 32(1).
Furthermore, State Parties must provide for a minimum age or minimum
ages for admission to employment; for appropriate regulation of the hours
and conditions of employment and for penaities or other sanctions to ensure
the effective enforcement of article 32(2).'° Article 32(1) states that
economic exploitation of children should be prohibited at all costs, but only
prohibits children from certain forms of work, namely hazardous work, work
that interferes with the child’s education and work that is harmful to the

child’s health, physical, mental, spiritual, moral or social developmen’t.126 It

22 Hodgkin and Newell Implementation Handbook for the CRC 237.

2 Hodgkin and Newell Implementation Handbook for the CRC 237, 247.

2% For example, article 34 protects children from sexual exploitation a