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ABSTRACT

The primary argument and area of interest within this explorative study lies within the
domain of copyright law enforcement of the creative industries and argues the
deleterious impact that the infringement of copyright has on national and individual
balance sheets and the opportunity to re-engineer the copyright dividend.

Globally, creative industries are estimated to account for more than 7% of the world’s
gross domestic product and are predicted to grow, on average, 10% per year.
Digitization and the internet have seen to it that copyright, through inter alia the unlimted
reproduction capacity of copyrights, brought by digitization and the internet, has seen its
importance in the intellectual property bouquet soar. This study endevours to establish
the beginning of a discourse on copyright in which the very survival of the creative
industries, galvanized, for more than a century by technology and changes in
technology and the security of its consumers, depends on the adopting of improved, far-
sighted, equitable, inclusive and stricter measures in order to protect such from both
internal and external threats. From a global perspective most copyright owners and
nations with few exceptions rich in copyrights, compounded by the presence of
unsubstantial collaboration, suffer losses because the protection of their respective
intellectual property rights such as copyright, trademarks and patents are not
adequately aligned with what may be referred as the technology conversation.

It is imperative that the collaborative copyright alliances develop a strategic agenda that
is relevant to the technology conversation in order to re-engineer the copyright dividend
where new copyright enforcement mechanisms will be deployed. In as much as this
study placed greater emphasis on online infringement, physical piracy is still pervasive
and it intensely contributed to the explorative conversation. Piracy effectively relieves
copyright authors and the State of the royalty flows that arise from legal and transparent
use of copyright. It is these royalty flows that give rise to term “copyright dividend”
literally meaning the income arising from the underlying copyright assets. Seeing what
is stolen by piracy as the “theft”, whether direct or indirect, of copyright dividends, the
challenge to address, avert and amend such outcomes is akin to re-engineering the
copyright dividend and this meant the examining of the copyright law structures
influencing and regulating the trade in copyrights. In this study the focus was initially on

understanding the copyright law regimes and the real challenges that influenced their

\



respective implementations that generated a copyright dividend. Understanding exactly
how well such were actually working rested on exploring the lived experiences and
perceptions of ten copyright experts across the world from two primary copyright law
regimes. Such an exploration was necessary as such provided the requisite insight into
inter alia the legal framework wherein both the illegal market and the legal market for
copyright operated, to the threats faced the copyright dividend.

Five research questions were used in this study. Such served as the discussion points
used in the interviews with the ten research participants.These five research questions
emerged from the problematization within current , literature and supported by the
research data. The obtained data were grouped in relation to the five research
questions and filtered to identify commonalities amongst the ten participants. The
obtained data were grouped in relation to the five research questions and filtered
through a lamination process,which emerged to identify commonalities amongst the ten
participants.The global copyright law system and stakeholdership presently lack the
necessary strategies, capacities, will and common thought to effectively address
infringement. This is the major impediment of technological advancement and thus re-
engineering the copyright dividend was critical. To a demonstratable extend it is
independent of the progress of governments and other relevant parties affected by
infringement. The data also showed that infringement is an eroding threat to intellectual
property and that critical knowledge is an urgent necessity to re-install the copyright
value in its global ecosystem, which is essentially achieved by diverting the copyright
dividends stolen by the illegal copyright market and re-engineering the copyright
dividend. The outcome is that copyright law enforcement promotes the returns of
dividends and fair trade to the rightful owners in an accountable and sustainable
manner, as was and is intended by the global copyright law regimes.
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KEY TERMS

Artistic work: means, irrespective of the artistic quality thereof—

(a) paintings, sculptures, drawings, engravings and photographs;

(b) works of architecture, being either buildings or models of buildings; or
(c) works of craftsmanship not falling within either paragraph (a) or (b).

Author: the use herein pertains to the meaning in most copyright acts being a creator
and/or an owner. In the context of a musical and literary works the word applies
additionally to composers, arrangers and music publishers

Black IP: intellectual property, copyright in particular, originating from black people, a

term herein arising in a South African context

BitTorrent: A protocol supporting the practice of peer-to-peer file sharing that is used to
distributing large amounts of data via the Internet.

Cinematographic film rights: The rights arising from the ownership (authorship) of

and the exploitation of cinematographic film works.

CIS-Net: A trade name for the technology called “CIS-Net powered by FastTrack” which
is owned by F.T The Digtal Copyright Network, known as FastTrack, and SGAE and
based in Paris. CIS-Net addresses the interoperability of the world’s existent copyright
databases and is managed to a private community with exclusive access by CISAC’S
CIS Supervisory Board.

CMO: A Collective Management Organization administering either performing rights, or
mechanical rights or both, in works

Content: subject matter that is eligible for protection by copyright as works

Copyright communities of practice: any Individuals involved in the management of
copyright. This include and not limited to content or legal representatives of rights given
power of attorney by rights holders for any other purpose of advancing the interest of

the rights holder.
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Copyright data: the information concerning authorship, ownership, duration and other
identifiers of a specific work and its authors that must be submitted by an author to any
user and which must be the point of reference for a user when recording use of the
specific work

Copyright Law: Laws that regulate copyright in common law, civil law and harmonized
copyright law regimes and that function in compliance with either the WIPO Treaties
and or the WTO’s TRIPS and thus regulate the use of the work of a creator, such as an
artist or author and users thereof. This includes copying, distributing, modifying and
displaying creative, literary and other types of exploitation.

Copyright dividend: The royalties and receipts that flow from the exercising of the
exclusive rights vested in any owner of copyrights, whether such exercising is legal or
illegal, direct or indirect.

Copyright patriotism: A nation’s loyalty and devotion regarding the protection and
application of copyright and legislation.

Copyright stakeholder/stakeholdership: the collective of authors, owners and users
in respect of a copyright work

Core copyright industries: Industries wholly engaged in the creation, ownership,

servicing and exploitation of copyright.

CISAC: Confédération Internationale des Sociétés d'Auteurs et Compositeurs known in
English as The International Confederation of Societies of Authors and Composers.

Designs Act: An element of the global Intellectual Property Law structure implemented
on a national level either by separate statute or as part and parcel of the copyright law
statutes

Dual-use technology: Devices and services that can be used in either an infringing or

non-infringing manner. Examples of dual-use technology include file-sharing services,

photocopiers, tape recorders, typewriters, and video-recording devices.
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Enterprise Act 2002: The Act prohibits collecting societies from engaging in anti-
competitive agreements and practices.

Four major publishers: Warner, Sony/ATV, Universal and Independents.

Free Zone: A designated area where certain taxes or restrictions on business or trade

do not apply.

HADOPI Law: The French HADOPI law or Creation and Internet Law (French: Haute
Autorité pour la Diffusion des ceuvres et la Protection des droits d'auteur sur Internet,
‘Law promoting the distribution and protection of creative works on the Internet”) was
introduced during 2009, providing what is known as a graduated response as a means
to encourage compliance with copyright law. HADOPI is the acronym of the government
agency created to administer it. The HADOPI law was revoked on 8 July 2013 by the
French government because the punitive penalties imposed on copyright infringers was
considered to be disproportionate.

HbbTV Association: A global initiative dedicated to providing an open standard for the
delivery of broadcast and broadband services through connected TVs and set-top
boxes.

lllegal copyright market: the piracy market where untaxed and unregulated trade
occurs with copyright works outside of the copyright law regimes and statutes, locally
and globally.

Intellectual Property and IP: whilst such typically refers to and includes copyright,
trademarks, designs, patents, geographical indicators, trade secrets and confidential
know-how, in this study, the reference is to copyright and both terms are used,
especially arising from the initial research, interchangeably with copyright.

Interdependent copyright industries: Industries engaged in the production,
manufacture and sale of equipment of which the function is wholly or primarily to
facilitate the creation, production or use of works and other protected subject matter.

Interested party: is a composer, author, arranger or publisher of a copyright work and
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is the formal term used by CISAC and the CMO’s

ISWC: International Standard Work Code, an ISO standard managed world-wide by
CISAC

iTunes: Online store owned by Apple, Inc and based in the tax haven of Luxembourg.

KEA: A Brussels-based consultancy specializing in culture and creative industry issues.

Mechanical rights: The right to reproduce a work eligible for copyright in any media

and in any format.

Membership of CMOs: Open to all owners of copyright and related rights, whether
authors, composers, publishers, writers, photographers, musicians, or performers.
Broadcasting organizations are not included in the list, as they are considered users,
even though they have certain rights on their broadcasts.

Metadata: Metadata summarizes basic information about data, which can make finding
and working with particular instances of data easier. This is relevant in the event an
author, composer to file and to find a work created and date and details modified are
very basic document metadata. Having the ability to filter through that metadata makes

it much simpler to locate a specific document.

Musical work: means a work consisting of music, exclusive of any words or action

intended to be sung, spoken or performed with the music.

Napster: A controversial application that has allowed people to share music over the
Internet without having to purchase their own copy. After downloading Napster, a user
can get access to music recorded in the MP3 format from other users who are online at

the same time.

Non-dedicated support industries: Industries in which a portion of the activities is
related to facilitating the broadcasting, communication, distribution or sales of works or
other protected subject matter of which the activities have not been included in the core

copyright industries.
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Partial copyright industries: Industries in which a portion of the activities is related to
works and other protected subject matter and may involve creation, production and
manufacturing, performance, broadcasting, communication and exhibition or distribution

and sales.

Partners: All interested parties in the copyright stakeholdership.

Patents Act: An element of the global Intellectual Property Law structure implemented
on a national level either by separate statute or as part and parcel of the copyright law
statutes.

Pirate: Any person or party that gains monetary value from trading illegally with
copyrights and products derived from copyrights of which he or she does not own the

copyright and whereby the owner of the product derives no financial gains.

Producers: Sound recording and cinematographic film investors and owners.

Royalty supply chain: the path taken by copyright royalty, from the point of sale, use

or purchase as the case may be, back to the copyright stakeholders

Sound recording: means any fixation or storage of sounds, or data or signals
representing sounds, capable of being reproduced, but does not include a sound-track

associated with a cinematograph film.

Synchronization rights: A rights license granted by the owner of the copyright of a
particular composition allowing the licensee to “synchronize” music in timed relation with
visual images (film, television shows, advertisements, video games, accompanying

website music and movie trailers.).

Test case: In case law, a test case is a legal action of which the purpose is to set a
precedent. An example of a test case might be a legal entity that files a lawsuit in order
to ascertain if the court considers a certain law or a certain legal precedent applicable in
specific circumstances, in order to file similar lawsuits in similar circumstances at a later

stage.
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Tune Code: one of three musical and literary work identifiers used by CISAC

Universal Copyright Convention: Administered by the United Nations Educational
Scientific and Cultural Organization.

WID: the Works Information Database, managed by ASCAP and owned by CISAC

that has forty eight country members that access and use the database

Work: means either an authorial work or an entrepreneurial work contemplated in any
copyright act that is eligible for protection by copyright including literary works, musical
works, dramatic works, artistic works, cinematograph films, sound recordings,

broadcasts, programme-carrying signals, published editions and computer programs.

XXV



CHAPTER 1: THE RESEARCH CHALLENGE

“Innovation is fostered by information gathered from new connections; from insights
gained by journeys into other disciplines or places; from active, collegial networks and
fluid, open boundaries. Innovation arises from ongoing circles of exchange, where
information is not just accumulated or stored, but created. Knowledge is generated
anew from connections that weren'’t there before.” (Margaret J. Wheatley)

1.1 Introduction: Copyright investment

To remain competent in an increasingly complex economic environment, it has become
necessary for the copyright fraternity to construct new innovative initiatives with diverse
stakeholders, including human capital, technology and customers. Social innovation in
the domain of copyright law which can be defined as an ongoing complex legislation
that propels relevance in the complex copyright law environment (Steyn, 2012). In
today’s information economy, knowledge of copyright law has fast become the powerful
engine for economic growth. As far back as 2001, the EU recognized this with
implementing the Directive 2001/29/EC of the European Parliament and of the Council
regarding the harmonization of certain aspects of copyright and related rights in the
information society. This has significant implications for trade and development for all
countries (Martin-Prat, 2014). For advanced industrial economies, the information
economy is already a leading edge from which national wealth flows and a key to
improving competitiveness and urgently addressing copyright enforcement.

Globally, creative industries are estimated to account for more than 7% of the world’s
gross domestic product and are predicted to grow, on average, 10% per year (Unctad,
2003). The primary area of interest lies with the copyright dividend and the impact of
copyright infringement on such copyright dividend. The creative industries play a critical
role in the economic progress of a nation and thus attending to the impact of the
copyright dividend on the illegal copyright market is imperative. In the USA, as stated by
Metalitz and Schlesinger (2011), copyright industries contribute significantly to the
overall gross domestic product (GDP). In 2010 the value added by the core copyright
industries was $931.8 billion, or 6.36% of the US economy. The value added by the
total copyright industries in 2010 was $1.627 trillion, or 11.10% of the US GDP.



COPYRIGHT INDUSTRIES IN THE U.S. ECONOMY 2010
(VALUE ADDED IN BILLIONS OF DOLLARS)
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TOTAL:51,626.86 BILLION OR $1.627 TRILLION

Fig. 1.1: Copyright industries in the US economy 2010
Source: Metalitz and Schlesinger (2011)

According to Metalitz and Schlesinger (2011), despite the difficult recessionary period of
2008-2009, the core copyright industries fared better than the rest of the US economy
from 2007 to 2010, growing at an aggregate annual rate of 1.10%. The average annual
growth rate of the entire US economy over the same period was only 0.05%. During the
same period, the total copyright industries managed to grow at an annual rate of 1.47%.
The core copyright industries employed nearly 5.1 million workers in 2010, which
represented 3.93% of the entire US workforce and 4.75% of the country’s total private

employment.

The copyright industry is a great contributor to the overall world economy and is at the
same time highly affected by the growth of the illegal copyright market driving the trade
of infringed goods and as a result destroying the copyright dividends. This makes
strategic intervention towards a consulting framework to deal with the inevitable
challenge of copyright enforcement a pivotal urgency in responding with resilient
mechanisms to diminish the illegal copyright market. Diverse copyright law frameworks
are a key necessity, and can become building blocks for a dynamic industry. In creating
an alliance of intellectual perspective on how the industry is driving high performance, it
is of key importance to look at the same recession period of 2008 in South Africa.
Figure 1.2 illustrates that the activity of the copyright-based industries in South Africa

showed positive growth in terms of economic performance.
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Fig. 1.2: Contribution of copyright based industries to the SA Economy in 2008
Source: Pouris (2011)

The progress of copyright industries can diminish the illegal copyright market, provided
that resilient enforcement alliances are coordinated by governments. Pouris (2011),
signifying the strength of copyright industries, mentions that during 2008, copyright-
based industries in total were responsible for almost 4.11% of the total South African
economy, with the core copyright-based industries being the highest contributors
(2.05%) and the non-dedicated copyright-based industries following with 1.29%. As far
as employment is concerned, during 2008, 4.08% of the workforce was employed by
copyright-based industries, the majority of which was employed in the core and non-
dedicated copyright-based industries (2.31% and 1.03%). The interdependent
copyright-based industries showed a high contribution to exports (2.77%) and an even
higher contribution to the total imports (7.85%).

The creative industries have legislative protection through copyright and related rights
law. The law protects the rights of authors, performers, producers and broadcasters.
These industries contribute to the cultural and economic development of nations. This
protection fulfils a decisive role in articulating the contributions and rights of different
stakeholders and the relation between them and the public.

The purpose of copyright and related rights law is twofold: firstly to encourage a
dynamic creative culture while returning value to creators so that they can lead a
dignified economic existence and secondly to provide widespread, affordable access to
content for the public (Ficsor, 2002).



Gilfillan (2014) classified creative industries into five broad subsectors which include
copyrights, patents, trademarks, designs and geographical indicators,. However, a set
of core industries or areas of activity constituting the “creative industries” can be
identified as the recording industry, music and theatre production, the motion picture
industry, music publishing, book, journal and newspaper publishing, the computer
software industry, photography, commercial art and the radio, television and cable

broadcasting industries.

1.1.1 Copyright and the infringement challenge

While the economic and employment-generating potential of the copyright industries is
vast and many developing and transitional countries have great potential for
improvement in this area, most are still marginal players, despite their rich cultural
heritage and an inexhaustible pool of talent. This position reflects a combination of
domestic policy weaknesses versus global systemic biases (Unctad, 2003). The most
evident and inherent problem that can be linked to policy weakness and global
systematic biases within the creative industries is the infringement of copyright.

The term most widely used to refer to copyright infringement and the theft of the
copyright dividend is piracy, or piratage (Meyer, 2012). However, this is not a stand-
alone problem and should be viewed according to the structure of the overall industry,
namely that (i) copyright is not harmonized; (ii) others have argued that infringement of
copyright is seen as a victimless crime and (iii) copyright knowledge does not feature in
some police college syllabuses. Law enforcement’s capacity in Africa to fight piracy has
thus far been limited to countries where copyright and intellectual property (IP) laws

feature in the syllabus of police colleges (Hooijer, 2013).

Taking these challenges into consideration, it means that enforcement by governments
is almost impossible, even for those countries that have modernized their copyright laws,
because the efficiency of enforcement is dependent on a seamless global and
integrative copyright law system. Up until fifteen years ago many African copyright laws
were also fairly old. Some African countries such as Swaziland still use the British
Imperial Copyright Act of 1916, to date the oldest law. Copyright protection is addressed
under four statutes, dated 1912, 1918, 1933 and 1936 (US Department of State,
Swaziland, http://www.state.gov).



Swaziland inherited its intellectual property rights regime from the colonial era, during
which intellectual property was primarily protected by the British Imperial Copyright Act
of 1916. Furthermore, according to the Registrar General, Swaziland has not ratified or
acceded to the copyright conventions and treaties and thus copyright protection in
Swaziland is claimed to be ineffective. The other limitation is that Swaziland does not

have a bilateral copyright agreement with the United States.

1.1.2 Copyright infringement in the illegal copyright market

Copyright infringement, in civil and criminal terms, is a crime that allows copyright
products to be illegally sold on the black market by a party that illegally appropriates the
rights of the copyright sold and a party does not pay any royalties to the rightful owner
of the works or taxes to the state. The illegal copyright market is defined by the black
market as a white-collar crime. This market is not a physical place, but rather an
economic activity in which merchandise or services are bought and sold illegally. Also
called the underground market, the black market gets its name from the fact that its
activities take place outside the sight of law enforcement (Bahmani-Oskooee, Goswami
& Mebratu, 2006).

According to Ranaivoson and Orbach (2008), significant challenges face copyright
holders in enforcing their rights against infringers whose actions are theft of the
copyright dividend. There are not only a multitude of technological problems, as in the
case of locating servers of those who host infringing material, but also a multitude of
problems in taking those who run and host the servers to court. A copyright holder may
be situated in the United States while the infringer may be located somewhere in
Europe or Asia. This raises a choice of copyright law jurisdiction, where the laws of the
nation regarding the location of servers may prevail over infringement issues, rather

than the copyright laws of the country of origin.

In this study infringement is regarded as a central challenge that affects the proprietors
of copyright. The ownership of copyright vests firstly with the creator of the works, with
the word ‘author’ being attributed to all creators of the different works eligible for
copyright. The author is defined per copyright work and is always the first owner of the
copyright, or the ‘proprietor’. In the same way that authors are recognized as creators

and first owners of copyrighted works (as many copyright law regimes attest),



performers (also known as artists) are also recognized as creators of related rights
works called ‘performances’.

Other owners, or proprietors, of copyrighted works are music publishers (musical and
literary works and songs) and record companies (sound recordings, cinematographic
films and artistic works). Thus, an owner of content is said to include owners of
copyright and related rights to the extent that a content owner may in actual fact be an
owner of certain rights under copyright, but not of the actual copyrighted work,
depending on contractual obligations between the authors and the proprietors, who are

collectively referred to as interested parties.

In this study the copyright proprietor refers to the owner, publisher, record label, artist,
producer, creator, composer, author, artist, anyone with an economic interest in the
copyrighted and related rights works and the parties involved with it, such as the
government and anyone being affected by copyright infringement in the illegal copyright
market that is prejudicial to their interests and contrary to the normal exploitation of their
works. In some events the latter might not necessarily be a copyright proprietor, but this

study includes any parties that have a direct interest in the relevant content and works.

1.2 Problem statement

The research problem addresses copyright protection in the domain of intellectual
property, which includes copyright, trademarks, designs, patents, geographical
indicators, trade secrets and confidential know-how. In this study, the copyright is the
emphasis where the explicit exploration is targeted on copyright infringement.

The problem of copyright infringement is elaborated by Darrow and Ferrera (2007), in
that consumers increasingly rely on the Internet to obtain access to music, films and
television. This leaves content producers with the problem of increasing Internet piracy.
In an attempt to protect their content, rights holders police the Internet, searching for
unauthorized distribution of their works on websites, such as YouTube, and peer-to-
peer (P2P) networks, such as BitTorrent.

When copyright infringement is discovered, formal complaints are issued to network
operators which may result in websites being removed from the Internet or home
Internet connections being disabled. Although the implications of being accused of
copyright infringement are significant, very little is known about the methods used by
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enforcement agencies to detect it, particularly in peer-to-peer networks. Creative
industries already contribute to employment and export expansion in some leading
developing countries, but at present their wider potential is unrealized. Indeed, these
industries are too often associated with a precarious form of job security with low value
added and limited export earnings. As a result, there is an urgent need to modernize
this sector and strengthen local capacities in order to boost their contribution to income

generation, thereby contributing to poverty reduction (Unctad, 2003).

The researcher engaged with respondents from South Africa and abroad to obtain their
views and experiences on the impact of copyright infringement in their businesses. The
targeted respondents were industry leaders and practitioners within the copyright
economy. The discussions were structured around unexplored and emerging consulting
frameworks that could aid in dealing with the illegal copyright market. In this study, the
term ‘illegal copyright market’ refers to and encompasses copyright infringement on all

levels, as stated in section 1.2 of the problem statement.

As stated by Dean (2006), Article 1, section 8, clause 8 of the Constitution of the United
States of America empowers Congress to promote the progress of science and useful
arts, by securing for limited times to authors and inventors the exclusive right to their

respective writings and discoveries.

This simple clause, to a large extent, summarizes the philosophy and underlying
principles of copyright law. Copyright law, like other branches of intellectual property law
(for instance the law of patents, trademarks and designs), seeks to create a system
whereby creators of original works are afforded a qualified monopoly in the use or
exploitation of their works in order to compensate and reward them for the effort,
creativity and talent expended and utilized in the creation of their works and to enable
them to create more and better works or intellectual products in future.

Affording owners the opportunity to collect all the commercial gain from their works, the
copyright dividend as referred to herein, for a limited period, constitutes a reward or
incentive. This incentive is succinctly stated in section 45, Effect of a patent, of the
South African Patents Act, 1978, and in section 20(1), Effect of registration of design, of
the South African Designs Act, 1993, the provisions articulate a principle which is
common to all forms of intellectual property law.



The infringement challenge is complex in the sense that the areas where the
infringement of copyright occurs are diverse, online, in public venues, or through
intentional or unintentional misallocation of royalties. Such misallocations can be
effected by publishers, users or collecting societies, resulting in the infringement of the
following rights:

i. Performing rights
ii. Reproduction rights, often called mechanical rights

The offending result of such unlawful activities is that the owner of the works does not
receive any monetary compensation from the proceeds of sales and/or use revenue,
generated through either the merchandising of any goods within the illegal copyright
market, or any other exploitation of the works. The copyright dividend is thus diverted to

the wrong party.

The earnings gained from the illegal copyright market are not accounted for in the tax
system and the generated income cannot be determined. So far, the only effort made to
counteract the illegal copyright market has been that of law enforcement within the
territories with stronger copyright laws, however, the practical solution to this problem is
still unknown. The researcher is of the notion to explore a future holistic consulting
framework to address these challenges.

1.3 The main goal

This study explores and suggests a new consultation framework to deal with copyright
law enforcement which is essentially translated into the re-engineering of the copyright
dividend to the legal copyright market and ownership.

The intent of this study is to address copyright law enforcement and to align all the
interested parties in copyrights, to, whether utilizing existing technologies or by new
methods, arrest illegal copyright market share and divert the copyright dividend arising
from the illegal copyright market to the legal copyright market, and in doing so, enhance
the equitable trade of copyright. The intent is also seeking to understand the impact of
the internet, convergence and digitization on the way copyrights are traded, reproduced
and used. Moreover the focus is on how copyright is consumed as well as how the
information concerning ownership of copyright is integrated in the trade and

consumption.



The proposition of re-engineering the copyright dividend in the illegal copyright market,
which was targeted at protecting copyright against rampant infringement, and was
principally drawn from the description of Neidhart (1993). Neidhart suggests that re-
engineering is the fundamental rethinking and radical redesign of business processes to
achieve dramatic improvements in critical, contemporary measures of performance,
such as cost, quality, service and speed. The proposed framework would be affected
through exercising wide access to the information concerning the trade and
consumption of rights already owned by the legal copyright market in order to enable
and enhance legal trade in the copyrights.

The structure of the rights (within a single work) under copyright can be owned by
various parties, such as the creator of the works and the publisher. This ownership
structure can encompass levels of complexity. Firstly, the rights can be given to a
foreign partner, like a sub-publisher in a foreign market, to sell and promote the work in
a different geographical location or secondly, the creators of the work can have different

domicile structures.

Consequently, co-operative strategy becomes critical in managing these diverse
interests from a single aligned approach, using a comprehensive copyright
management framework. According to Child, Faulkner, and Tallman (2005), co-
operative strategy is the attempt by organizations to realize their objectives through
cooperation with other organizations, rather than in competition with them. It focuses on
the benefits that can be gained through cooperation and how to manage the
cooperation so as to realize them. A co-operative strategy can offer significant
advantages for companies that are lacking in particular competencies or resources by
securing these through links with others possessing complementary skills or assets.

1.4 Sub-objectives

The strategic imperative is the ability to recover and to take direct control of the illegal
copyright market and the consequent copyright dividends through various means,
including the management of copyright information and the promotion of the given rights
of the owner of the product. As defined in chapter 1, sections 9 and 9A of the South
African Copyright Act 98 of 1978 (South Africa, 1978) as amended, including the
Regulations, and also in chapter 1, section 8 of the South African Copyright Act 98 of
1978 as amended, including the regulations.



The exploration of the five research questions, aimed at being key sub-objectives
outlined below (figure 1.3), the questions were; based on the copyright owner gaining
possible and direct benefits from the market. The primary goal is to make a positive
impact by re-engineering the copyright dividend incurred from the illegal copyright
market. The producers of labels and films are the ones who invest, who take the risk,
and who have the greatest vested interest in recovering the copyright dividend from the

illegal copyright market. The State also has significant interest.

The question of what to invest in remains, and the answer to this question lies in the
subject matter that gives rise to the rights exploited, such as sound recordings and
cinematographic films, as outlined in the Copyright Act. With the subject matter defined,
the economic rights were of priority. The five research questions emerged from a larger
body of meta-data which included critical conversations within the copyright domain in
reference to copyright law enforcement from the problematisation process.

1.4.1 The five research questions in the study

This study contains five research questions as indicated in figure 1.3.

Question 01: Give your opinions and views, on causes and evidence of copyright infringement within the following domains of
copyright stakeholdership:

Musical works and literary works

Artistic works

Sound recordings

Cinematographic films

Question 02: Which is in your opinion the least appropriate copyright infringement or piracy model causing losses to authors
(organization, community and/or economy and view on the value of the losses caused, and how such can be re-engineered
through alignment, or by any other means

Question 03: What is in your opinion the most appropriate working model to fight copyright infringement or piracy

Question 04: Give your opinions and perspectives on how to manage copyright infringement by
including all interested parties

Question 05: What are the specific actions taken, that proved most successful in a country or in general (legislative, existing
law enforcement, education, and other macro and micro conditions).

Fig. 1.3: The five research questions
Source: Own construction (2013)
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1.5 Anticipated contributions of the study

The researcher is of the notion to explore copyright protection in order to make a
contribution to government policy, corporate strategy and business management in the
domain of copyright law. In broad terms, copyright promotes the exclusive right, in
relation to work embodying intellectual content, to do or to authorize others to do certain
acts in relation to certain types of work, and also outlines which acts represent each
type of work in terms of all the manners in which that work can be exploited for personal

gain or profit.

The right to control the use and ownership of a work in all manners in which it can be
exploited for personal gain or profit is an essential right under the law of copyright and
that law does not achieve its objective unless such essential right is granted to the full.
This is the function and purpose of the law of copyright (Dean, 2006).

1.6 Strategic contribution

The copyright dividend being disregarded by the copyright infringement problem; this
poses a real investment threat to individuals, industries and firms that own the legal
rights of products. Copyright infringement also affects government in respect of law
enforcement and loss of tax revenue. The illegal copyright markets are not fully
accountable to the contribution of taxes due to the nature of their business. New ways
of addressing loss of the copyright dividend have not been evident and regardless of
the laws that have been implemented the problem continues to affect the creative

industries.

1.7 Research design

In this study the research design entails the overall plan to connect the conceptual
research problems to the pertinent questions and achievable empirical research results.
It articulates what data was required, what methods were used to collect and analyze
this data and how all of these answered the research question. Casebeer and Verhoef
(1997) state that any study design or combination of research methods selected for use

should be responsive to the particular research problem or question.

The research design relates to the criteria that are employed when evaluating the

question of copyright law enforcement. This is therefore an exploration towards
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generating qualitative evidence of copyright infringement criteria and relates to the five
research questions which the investigator is implementing (Bryman & Bell, 2007).

1.7.1 Qualitative research

The focus of this study is on exploring the lived experiences and perceptions of the ten
copyright management leaders directing their respective organizations in the creative
industry. In this explorative study, the researcher adopted a qualitative research
approach, because this approach is used to study, explore, or understand the central
phenomenon (Creswell, 2002). Moreover, a qualitative study is useful for studying a
limited number of cases in depth (Marshall & Rossman, 1999). Quantitative and
qualitative methods differ in their flexibility. The researcher maintains that qualitative
methods are typically more flexible in that they allow greater spontaneity and adaptation
of the interaction between the researcher and the research participant. For this reason,
the use of a quantitative research method in this study would not be effective. The
advantage of using qualitative methods is furthermore that the researcher can ask
mostly “open-ended” questions that are not necessarily worded in exactly the same way
with each participant (Saunders, Lewis, & Thornhill, 2007). Through the use of open-
ended questions, participants were free to respond in their own words. Qualitative
research does not necessarily deal with cause and effect relationships of independent
and dependent variables, but rather with establishing a phenomenon in a credible
manner, that is, ‘generative mechanisms’ or ‘causal powers’ (Guba & Lincoln, 1994),
which further support the explorative nature of the study.

The researcher qualitatively engaged with the copyright experts to establish their lived
experiences and the impact of infringement within their respective global jurisdictions.
Proponents of the qualitative method maintain that it is relevant in extracting worldviews
in order to develop a deep understanding of a phenomenon of interest (Venkatesh,
2013).

The approach underscores strategic decision-making and adds rigor, which was suited
for this study. The inductive approach as a qualitative viewpoint was specifically
advantageous in describing the cultural and operational realities of the respondents, as
well as the historical results of significant thematically related events that were classified
by the researcher, based on spatial, geographic and managerial context, deploying
copyright strategic conversations.

12



1.8 Research strategy

The researcher deployed a grounded theory approach and integrated the thematic
analysis and lamination process to enhance the data treatment and execution as the
qualitative framework in this study. Grounded theory, as a qualitative method,
endeavors to integrate the strengths inherent in quantitative methods with qualitative
approaches (Walker and Myrick, 2006). The research problem pertains to improving
copyright management practices in the workplace as a significant organizational
conversation. This approach was distinct in the procedures used for data collection,

interpretation and copyright consultation.

The choice of using the inductive approach is supported by the fact that it is qualitative,
in that it commences and develops from the phenomenon that the researcher is seeking
to understand (Whitehead, 2009). The purpose of the inductive approach is to produce
a description of a universal essence. The aim of research, as stated by Walliman (2011),
is to acquire knowledge and develop understanding, collect facts and interpret them to

form a picture of the world within and around us.

The copyright infringement inquiry within the inductive context is supported by Hancock
(2002), in that qualitative research is concerned with developing explanations of social
phenomena. It aims to understand the world in which we live and why things are the
way they are. It is concerned with the social aspects of our world and seeks to answer

questions about:

Why people behave the way they do

How opinions and attitudes are formed

How people are affected by the events that go on around them

How cultures have developed in the way they have; and

The differences between social groups.

The research question, as stated by Saunders et al. (2007), subsequently dictates the
choice of research, collection and analysis, procedure strategies, collection techniques
and the time horizon over which the project would be undertaken and completed.
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1.9 Study population

The most practical and sizable population from which to obtain the study sample was
the PACSA, CIAM, ECSA, SGA and ALCAM songwriter association organizations that
work with CISAC on a global level. Part of the research was conducted using Skype
and the rest in Washington DC, Malawi, Ethiopia, Kenya, Burkina Faso and
Johannesburg on a one to one basis. The participants in the study needed to be
carefully chosen individuals who all had experienced the phenomenon in question so
that the researcher, in the end, could forge a common understanding (Mouton, 2002;
Schurink, 2008).

110 Sampling method

The researcher used purposive sampling. Purposive or judgmental sampling enabled
the researcher to use discretion and judgment in selecting cases that would best
answer the research question and meet the study’s objectives (Saunders et al., 2007).
In the sampling process the researcher searched for individuals who had particular
expertise and who were most likely to advance the researcher’s interests and potentially
advance the conversation with critical copyright infringement lived experiences.

1.11 Final sample characteristics

The researcher extracted a sample of individuals that operated within the copyright
collective management domain. The sample characteristics are discussed in detail in

chapter four.
1.12 Research procedure

The researcher secured appointments with the participants at selected CISAC copyright
conferences. As part of the planning process, the researcher presented the PhD
proposal in Costa Rica, San Jose after it had been approved by the North West
University in Potchefstroom. The presentation in San Jose took place during a CISAC
meeting where ALCAM, SGA, CIAM, PACSA and ECSA members were in attendance.
The researcher’'s goal was to secure research participants for the study from these
organizations. The next stage was to secure the other participants from the CISAC
African committee meeting in Malawi which was attended by the African collecting
societies, SEACONET and WIPO. This process was more strategic in that the right
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participants for the study were secured based on the roles they fulfilled in their

respective organizations.

1.13 Data collection method

The researcher captured the data from a pool of countries (see figure 1.5), within a
diverse cultural context, driven by both civil and common-law rationales in terms of
copyright practices. The method used for data collection and the nature of the data
collected depended on the research goal, the circumstances in which the study was
conducted and the participants as well as community sensitivities (Gibbs et al., 2007).
The study’s objectives encompassed the five questions that emerged from earlier
conversations and the researcher used these questions as the basis for the creation of
the research questions.

1.14 Recording

The researcher obtained permission in advance from the research participants to record

the interviews.
1.15 Method used for storing of data

The interviews were recorded with a digital tape recorder and computer and transcribed
at a later stage. Transcribed interviews and tape recordings were safely stored for

future reference.

1.16 Data analysis

Grounded theory uses the constant comparison method of analysis and this particular
study nose count was prominent for data funneling and packaging.This analysis is
based on asking questions and making theoretical comparisons with the data, which are
two essential operations for theory development (Strauss & Corbin, 1998). The coding
process in this study followed Strauss and Corbin’s (1998) techniques of open coding to
discover categories, axial coding to further develop and relate the categories and
selective coding to integrate and refine the theory. These three coding techniques were
not necessarily sequential analytic steps (Strauss & Corbin, 1998), as the researcher
concurrently worked on thematic analysis and laminations for obtaining patterns of

meaning in the data.
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The rationale for using grounded theory in this study was that it was most appropriate
for data analysis because it has a well-defined process that begins with basic
description and moves to conceptual ordering and then on to theorizing (Patton, 2002).
The integration of the thematic analysis and lamination process as a tool was
instrumental in creating a much richer approach of looking at and gaining meaning from
the data. The unique aspect of grounded theory was in its pertaining to theory building
through an iterative approach by using theoretical coding, focusing particularly on
relationships between categories (Urquhart, Lehmann, & Meyers, 2009). These
relationships could be of various natures, causal relationships being one of the many
options in the structure.

Thematic analysis is a method for identifying, analyzing and reporting patterns and
themes within data (Holloway & Todres, 2003) and the use of the term ‘lamination’
implies that parts are known as local conversations are are brought together and
layered upon to establish a coherent perspective in an organization (Oswick & Richards,
2004). Both these processes, within the framework of grounded theory, focused on co-
construction and it gave priority to the meaning of the participants’ views regarding their
critical copyright perspectives of the illegal copyright market.

Qualitative data analysis encompasses the inductive approach, interpretation and
deduction. Corbin & Strauss (1990) have elaborated that coding is not simply part of
data analysis but fundamentally the analytical process used by the researcher. The
coding process was instrumental in that as it allowed a comprehensive platform for the
researcher to develop patterns of meaning from the transcribed data. Thematic analysis,
which researchers regard as a flexible method for analyzing text data (Ryan and
Bernard, 2000), it was used as a technique for qualitative research.

The themes were graphically presented with values to indicate the number of times a
particular theme was repeated in the ten interviews, which in principle was a “nose
count” of issues that worked in qualitative counting to support the sequence of key word
repetition (Boden, 1994).

The researcher had practised the one-on-one interviews to prepare verbatim transcripts
using the methods, procedures and practices of qualitative analysis described by
Moustakas (1994). According to Moustakas (1994) the process of analyzing data, firstly,
it entails to transcribe the interviews. Secondly, the expressions relevant to the
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experiences of participants are identified by the participants, and it needs to be coded
and thirdly, patterns and questions have to be identified. Once these questions are
classified, the meanings of the statements need to be identified.

The primary purpose of the inductive approach is to allow research findings to emerge
from the frequent, dominant and significant questions inherent in raw data, without the
restraints imposed by structured methodologies (Thomas, 2003). The researcher’s
inductive strategy was part of a stringent qualitative approach. The purpose of
qualitative analysis is to interpret the data and the resulting questions to facilitate

understanding of the phenomenon being studied (Sargeant, 2012).

The most pertinent issue within the scope of copyright is the adverse effect of the illegal
copyright market. This prioritized the five questions as the primary leverage to advance
this study by engaging with the research participants to address the problem statement.
The researcher developed a research process that followed four phases to execute the
main goal of the study. This process is illustrated in figure 1.4. The cultural diversity of
the research participants was a necessary catalyst as it introduced multiple
perspectives to the study and motivated the qualitative approach. Furthermore, the
infringement experiences of the participants were instrumental in motivating the
inductive approach as a critical process to extract the most relevant issues that
enriched the qualitative paradigm.

Idea Generation and Research =
Phase 01
Deployment of Grounded Theory

-Diversity of views

,)1;5,
Phase 02

) —

Laminations

Phase 03
— e — —

Final and Laminated Data

¢ Discussion of Data )

Recommendations

Phase 04 »
Copyright Consulting Management

Framework

Fig. 1.4: Research method in four phases

Source: Own construction (2013)
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The interpretations of the diverse participants’ interviews as shown in figure 1.5. the
results were valuable in constructing meanings and interpretations that would advance

the current copyright condition that was brought about by the illegal copyright market.

The four phases depicted in figure 1.4 had outlined the active process of scrutinizing,
reflecting on and interrogating the data, as well as the forming of laminations, which had
involved the researcher, the participants and the various actors in the organizational

context under scrutiny.

Various organizations from the countries outlined in figure 1.5 were considered owing to
the broad scope of infringement. The study provided a set of approaches for organizing,
processing and interpreting data. Priority was given to techniques that optimally
captured the context through semi-structured and non-directive conversations and

interviews and the deployment of participant observation.
1.17 Securing quality of research method and data

Concerning both qualitative and quantitative data and research design in the domain of
copyright protection, as underwritten in the problem statement, the researcher
scientifically explored methods that were required to guarantee validity and reliability in
order to provide valid results and valuable future recommendations. The accuracy and
credibility of the information were imperative. The most critical process regarding
validity and reliability concernes the quality of this explorative process is promoted by
positivist researchers concerning internal validity, in which they seek to ensure that the
study measures and tests what is actually intended (Shenton, 2004). Many qualitative
researchers avoid the terms validity and reliability when referring to criteria for
evaluating the scientific merit of qualitative research and prefer to use terms such as
credibility, trustworthiness, truth, value, applicability, consistency and conformability
(Zucker, 2001).

Researchers within a constructivist paradigm attempt to reconstruct participants’
understanding of the social world (Denzin & Lincoln, 2000). Hence, traditional criteria of
internal and external validity are replaced by terms such as trustworthiness and
authenticity (Zucker, 2001). The researcher ensured trustworthiness regarding the
quality and the confidence in the eventual findings and recommendations by ensuring
that laminations (Boden,1994) are included in the research design.
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The researcher ensures that empirical data and epistemological connections among the
various constructs and steps in the research process, including the purpose of the study
throughout the analysis and interpretation, are achieved (Letts et al., 2007). This study
obtains credibility, through the trustworthiness of the research design and data
collection methods through an in-depth evaluation and exploration which contributes to
the authenticity of the many voices that contribute to this study. Lincoln & Guba (1985)
explain that credibility is an evaluation of whether or not the research findings represent
a “credible” conceptual interpretation of the information drawn from the participants’
original data. Golafshani (2003) explains that the importance of reliability and validity
applies to all types of research studies, because the goal of finding plausible and

credible outcomeswhich is central to research.
1.18 Ethical considerations

The researcher obtained ethical clearance via the research committee of the North
West University in Potchefstroom. The researcher presented an edited version of the
research proposal with only the background of the study and main goal in Costa Rica at
a global CISAC copyright meeting to obtain permission to conduct the interviews. This
edited version was constructed with the aim of avoiding any possible bias that might
take place once the interviews commenced with the research participants. The
researcher explained to the participants what would be expected from them, what
amount of time they would have to invest and the value of the study to the future of
copyright. The co-operation of the participants was granted as a result of the reciprocal
benefit of the study to the global community and with the expectation that the findings
would be presented at the next global copyright meeting on completion of the research.

1.19 Study setting

Copyright infringement, the pre-cursor of an illegal copyright dividend, is germane to all
copyright law regimes in a similar manner, being that the copyright law in place in any
regime is breached. There are essentially two copyright law regimes in the world,
namely common law and civil law, with the former represented in the main by the UK’s
CDPA 1988 *as amended and the USA’s Copyright Law 1976 and both common and
civil law founded in the main by Germany’'s and France’'s are represented by the
Directives and Regulations of the EU (Gilfillan, 2014) to have the moral and economic
right intertwined in the same work within the act.
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Copyright is subject to an underlying duality, namely moral rights and economic rights,
and the copyright law regimes can be identified in accordance with their respective
treatment of these two rights. Basically common law copyright regimes favor economic
rights (capital) over moral rights (creativity), whilst civil law copyright regimes favor
moral rights (creativity) over economic rights (capital) (Martin-Prat, 2014). Economic
rights generate extrinsic reward albeit via an indirect channel that may have some
‘crowding-in’ features. Moral rights are almost entirely intrinsic rewards, though they can
be used to extract pecuniary (extrinsic) payments by withholding permissions (Towse,
2010). The economic rights are those within the copyright that are entitled to both the
publisher and the creator, and the moral rights those entitled to the creator of the work

alone.

This study uses the UK’s common law copyright regime on the one hand, and the EU’s
directives and regulations on the other hand as the setting, with ten countries all
contributing to the study. In its broadest conceptualization, this study intends to address
stakeholders of copyright, in respect of their views, in recovering and dealing with

copyright infringement.

Civil Law

Common Law Harmonized

+ United Kingdom + ltaly + Canada

* South Africa * Israel » Costa Rica
* Nigeria * Mauritius
*  Malawi

* Namibia

Fig. 1.5: Research targeted regions

Source: Own construction (2014)

The first rationale for such a diverse geographical sample was that the ten countries
had to be chosen according to their type of law jurisdiction. It is also important to note
that even if there was a diverse geographical sample, there were only two legal
systems. In the study sample depicted in figure 1.5, it is indicated that there were only
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two legal distinctions made within the sampled countries, namely civil and common law
jurisdictions. The harmonized countries indicated are having both civil and common law

in their jurisdiction.

The second rationale was that collecting societies around the globe had to have
reciprocal agreements in respect of works, whereby a creator can be affected by
copyright infringement beyond the original domicile of the created work. Copyright
infringement has no geographical restrictions, which in essence validated the diverse

communities represented in the study sample.

The third and most important rationale was that these countries had to be members of
the PACSA, CIAM, ECSA and ALCAM songwriter associations, which had been
working with CISAC on a global level. The CISAC platform therefore provided access to

these international communities.
1.20 Scope of the study

Collaborative copyright management enabled platforms are required to initiate copyright
based learning and idea sharing, leveraged by synergistic interaction of knowledge
workers deploying technology to reach competitive strategic objectives. It has become
imperative for leadership to be visibly committed to copyright-enabled learning in order
to compete effectively within the new innovation based economy. Furthermore, cross-
functional teams have to be incorporated into copyright-enabled forums to facilitate the
development of copyright processes needed for expansion and growth.

These forums should, in addition, continuously accommodate and enhance open
communication channels to increase the fluidity of copyright based exchanges, as well
as the diffusion of strategic knowledge and access by delivering diverse repositories of
information. An effective copyright strategy should be based on the collaborative
abilities of copyright stakeholder resources, manipulated for strategic competitive
advantage. Important drivers are required to accomplish the research objective of
copyright-enabled linkages between all functional segments in the copyright economy,
integrating a systems approach aligned with organizational strategic intent.

Strategic copyright enablement should systematically co-ordinate human capital and
copyright based processes to add value through ensuring best practices, leveraged by

knowledge workers’ collaborative memory. The geographical demarcation of literature
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and data used in this study was not restricted to South Africa, for the reason that some
of the collecting societies and production facilities operate on a global platform.

1.21 Limitations of the study

The study was limited to the countries listed in figure 1.5. According to Griffin (2000),
the tendency of qualitative research to involve relatively small numbers of participants
can be a disadvantage and this is likely to expose the study to more criticism when
viewed in relation to quantitative sample size requirement. The researcher’'s other
challenge was that, while qualitative methods can examine social processes at work in
particular contexts in considerable depth, the collection, and especially the analysis of

the material, was time consuming.

1.22 The layout of the chapters

The layout of the chapters in the study is briefly summarized in figure 1.6 below.

Chapter 01 Chapter 07

. The future copyright perspective

. An overview of the copyright landscape
‘ . The economic contribution of creative industries

o

The challenges of copyright brought by the illegal market +  Recommendations
© The goal of limiting the illegal market N
Chapter 02
Chapter 06

. The rationale of the five research questions E i i a
- Supporting literature of the five research questions © Discussion of data
. Linking the research data with literature

O Presentation of the copyright framework

Chapter 03
# The background of copyright and infringement challenges ' G

Supporting literature of the five research questions
The civil and common law scope

The five research questions Chapter 05
and literature /

. Presentation of the qualitative data

. |

Chapter 04

Fig. 1.6: Layout of the chapters in the research report
Source: Own construction (2014)
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1.23 Conclusion

This chapter gave an overview of the creative industry’s economic contribution and
social value. It also outlined the challenges experienced and provided a problem
statement highlighting the impact of the copyright infringement question. The
anticipated contribution of the study in the relevant fields was indicated. The chapter
also gave a brief indication of the research design. In achieving the main goal of the
study it was important to indicate the population from which the purposive sample was
extracted and the method that was used to achieve the research objectives. Finally, the
ethical consideratio