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ABSTRACT

The premise of the study is that the legal imperative for developmental local government
in South Africa depends on local sustainability. The study argues that public sector
corruption is an impediment to local sustainability. The primary objective of this thesis is
to critically explore, from the perspective of law, how public sector corruption in local

government can be prevented in the pursuit of sustainability in municipalities.

The research comprises of a desktop analysis of relevant primary and secondary sources
of law and the discourse in scholarly literature. The desktop analysis establishes from a
local government perspective the conceptual framing of public sector corruption,
sustainable development, good governance and financial sustainability. Standards to
prevent corruption in local government are identified from international and regional law
and policy. South African national anti-corruption law and policy are evaluated against
these standards 1) to establish whether these standards are provided for in South African
law and policy, and 2) to identify which duties local government has, to help prevent
public sector corruption. The final part of the study uses an empirical research method in
the form of a quantitative content analysis to identify to what extent municipalities fulfil
their duties to prevent corruption as prescribed by anti-corruption national law and policy.
In addition, this section, through a case study analysis, aims to distil some learning points

applicable to local government in general.

International and regional law contains at least fourteen standards which provide valuable
indicators on how local governments could prevent corruption. An appraisal of how South
African anti-corruption law and policy measure up against the standards shows that the
country boasts a solid law and policy framework to prevent public sector corruption in

municipalities. However, some areas for improvement remain.

In response to the research question, this study finds through a systematic analysis that
the prevention of public sector corruption in local government can be improved if anti-
corruption law and policy are reviewed to rectify some identified gaps which includes
more robust safeguards against political interference in local governance. Improvements

must be made to the existing national law and policy to include increasing access to

vii



municipal information and improving whistle-blower protection. Law and policy can
further be used to mandate supervisory and monitoring institutions of local government
to review all municipal reports with the purpose of detecting potential acts of corruption.
South African municipalities must fulfil their duties to prevent corruption as prescribed by
national law and policy. Lastly, a peer learning initiative is encouraged where
municipalities can exchange best practices, innovative measures, and other experiences

which may help to prevent corruption.
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CHAPTER 1

INTRODUCTION

1.1 Background

Local governments! are entrusted to make a substantial contribution to the social and
economic upliftment of their communities.2 This speaks to the expectation in the
preamble of the Constitutions that the state will strive to improve the quality of life of
everyone in South Africa.+ To improve the quality of life, the Constitution places great
responsibility on local government in terms of duties and functions, ranging from
providing municipal services and fulfilling human rights to promoting a safe environment.s
For this reason, local government is given a developmental mandate.¢ Local government's
developmental mandate can be seen to centre on finding sustainable ways to meet the
needs of communities while improving the quality of their lives.” Given the limited
resources available, satisfying these responsibilities requires a capable and strong local

government, but more importantly it requires sustainability in local government.s

Corruption is viewed as the foremost cause of poverty and unsustainable development in
South African cities.® Corruption spares none, not even those left vulnerable by the
COVID-19 pandemic. In his 2021 State of the Nation Address President Ramaphosa
drew attention to investigations into corrupt activities in the government amounting to
some R3,5 billion.1t These funds lost to corruption had been explicitly dedicated to COVID-

19 government responses.i2 According to the Victims of Crime Survey, corruption is

This thesis refers to cities, local governments and local authorities interchangeably.

Preamble of the Local Government: Municipal Systems Act 32 of 2000 (hereafter the Systems Act).

Constitution of the Republic South Africa, 1996 (hereafter the Constitution).

Preamble of the Constitution.

Ss 7(2) and 152 of the Constitution.

S 152(1)(d) of the Constitution.

S 152(1)(b) of the Constitution; the introduction of the GN R423 in GG 18739 of 13 March 1998

(hereafter the White Paper on Local Government).

8  Preamble of the Systems Act.

% SACN State of South African Cities Report 2016 282; Mawenya Preventing Corruption in African
Procurement 2; Routley Negotiating Corruption: NGOs, Governance, and Hybridity in West Africa 41.

10 Ramaphosa State of the Nation Address 2021 https://bit.ly/2NABrwg.

11 Ramaphosa State of the Nation Address 2021 https://bit.ly/2NABrwg.

12 Ramaphosa State of the Nation Address 2021 https://bit.ly/2NABrwg.

1
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widespread in South Africa: the number of incidents of corruption increased from 37 778
in 2016/17 to 134 442 in 2017/18, showing a 300% increase from the previous year.:s
This is indicative of a serious problem.14 Judge Baqwa characterised the prevalence of

corruption in South Africa in S v Mofommets when he stated that:

Corruption seems to have penetrated every nook and cranny of society, to the point
where every aspect, be it political, economic, social, or constitutional, is so eroded, so
threatened, as to bring down the whole edifice.16

Globally, the need to improve anti-corruption efforts is underscored by the United
Nations'’ in its United Nations Convention Against Corruption 2003, which explains the
adverse nature and effects of corruption.:® The Global Corruption Barometer Africa shows
that corruption is perceived as pervasive throughout local government in South Africa
and can be observed in a myriad of different sectors.2> According to Corruption Watch,
23% of the corruption cases reported are located in local government.22 The number of
alleged occurrences of corruption in local government has recently risen to such a level
that the Western Cape Provincial Department for Local Government is considering

establishing a special court for municipal corruption cases.2?

On public procurement in local government, the Auditor-General reports that in 2019/20
84% of municipalities engaged in procurement that was materially uncompetitive and
followed unfair procurement processes.23 Prohibited awards for goods and services where

the suppliers were owned or managed by employees and councillors of the municipality

13 Statistics South Africa 2018 Victims of Crime Survey 62.

14 Statistics South Africa 2018 Victims of Crime Survey 62; Corruption Watch 2018 Annual Report:
Upholding Democracy 20. The more recent Victims of Crime Surveys does not provide separate
statistics on corruption related matters. It has collapsed corruption matters under miscellaneous theft
and thus does not provide accurate statistics on the number of corruption-related incidents.

15 S v Mofomme 2018 1 SACR 213 (GP).

16 S v Mofomme 2018 1 SACR 213 (GP) para 21. Also see Helen Suzman Foundation v President of the
Republic of South Africa 2015 2 SA 1 (CC) para 1.

17" Hereafter the UN.

18 United Nations Convention Against Corruption (2003) 43 ILM 5 (hereafter the UNCAC).

19 Foreword of the UNCAC.

20 Pring and Vrushi Global Corruption Barometer Africa 2019: Citizens' Views and Experiences of
Corruption 53; Transparency International 2021 https://www.transparency.org/country/ZAF.

21 Statistics South Africa 2018 Victims of Crime Survey 62; Corruption Watch 2018 Annual Report:
Upholding Democracy 20.

22 Githahu Independent Online 1.

3 AGSA Consolidated General Report: MFMA 2019/20 37.
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amounted to about R4 165 million.2* Local government procurement where municipal
employees failed to declare their own interest or that of their family either as part of the
procurement processes or through annual declarations totalled R1 219 million.2s Although
these statistics and numbers are not reflective of the factual extent of public sector
corruption in local government, it does show that some material irregularities occurred.
These irregularities should be interpreted as warning signs of the presence of corruption

in supply chain management.2

Contrary to popular belief, public sector corruption in local government extends beyond
procurement practices.?” In the past many instances of public sector corruption relating
to land governance, town planning, housing and mining have surfaced.z For example, it
is @ common practice for public officials to solicit sexual favours from women who are
applicants for subsidised houses in return for registering properties or awarding public
houses.2® Bribery also occurs in some municipalities where residents undeservedly access
certain entitlements, such as the registration or rezoning of land, or the approval of

property development or building plans.z

In the water service delivery and human resource sectors of local government, public
sector corruption takes place through unduly influencing procurement and operational
processes, for example.st Some corrupt practices have included leaving communal taps
to dry up to create opportunities for contracts to provide water through transporting
water trucks.32 Furthermore, public sector corruption in human resource practices has

politicised most of the upper ranks of local government.s* In many instances it has

24 AGSA Consolidated General Report: MFMA 2019/20 38.

% AGSA Consolidated General Report: MFMA 2019/20 38.

%6 AGSA Consolidated General Report: MFMA 2018/19 154,

27 "Commonly defined as the abuse of entrusted power for private gain while carrying out the functions
of land administration and land management." Corruption Watch 7he Writing is on the Wall 25; CoGTA
Municipal Integrity Management Framework para 4.3.

28 Corruption Watch The Writing is on the Wall 25; CoGTA Municipal Integrity Management Framework
para 4.3.

2% Corruption Watch The Writing is on the Wall 25; Ncala Unearthing Corruption in the Land Sector 21.

30 Ncala Unearthing Corruption in the Land Sector 21.

3t Muller Money Down the Drain: Corruption in South Africa’s Water Sector 7.

32 Muller Money Down the Drain: Corruption in South Africa’s Water Sector 75.

33 This politization of the upper ranks of government were mostly due to cadre deployment. One can
define cadre deployment as “the appointment of government party loyalists to an institution, as a
means of circumventing public accountability.” Twala 2014 Journal of Social Sciences 159. Cadre
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become the norm for political considerations and party loyalty to take precedence over
predetermined position eligibility criteria, such as the Municipal Regulations on Minimum
Competency Levels,3* and other meritocratic principles.ss Other common practices include

job seekers' paying a securing fee to secure a position in municipal offices.zs

One can observe that the costs of corruption in South Africa extend beyond money. One
of the impacts of corruption felt in South African local government is the deterioration of
the skills available in human resources.s” To illustrate, in the Nelson Mandela Bay
Metropolitan Municipality decision-making about senior management appointments is
said often to be elevated to the ruling party's regional office, and occasionally to the
provincial office of the ruling party.s These actions weaken an impartial, meritocratic and
Weberian bureaucratic model and promote loyalty and adherence to policy of the political
party.® Experience, skills and autonomy are undermined, which contributes to the lack

of capacity currently experienced in local government.4

The South African judiciary has pointed out the effects of corruption on governance,
including governance in local government.st Corruption fuels maladministration and
endangers the state's capacity to comply with its human rights obligations.+ Various
policies have also highlighted corruption as an obstacle to local governance. The Back to
Basics Policy (2015) states that the prevalence of corruption in local government indicates

a decay of the values and the principles of good governance.+

deployment can therefore be seen as a form of public sector corruption. See para 2.2 for a discussion
on the definition of public sector corruption. CoGTA Municipal Integrity Management Framework para
4.3; Olver 2018 Area Development and Policy 280.

3% GN R493 in GG 29967 of 15 June 2007.

35 Olver 2018 Area Development and Policy 280; Mlokoti v Amathole District Municipality 2009 6 SA 354
(E) 38.

36 Corruption Watch ACT Report 2019 18.

37 CoGTA Municipal Integrity Management Framework para 4.3; Olver 2018 Area Development and Policy
280; SACN State of South African Cities Report 2016 282.

38 Qlver 2018 Area Development and Policy 280.

3% Olver 2018 Area Development and Policy 280.

40 Olver 2018 Area Development and Policy 280.

41 Section 7(2) of the Constitution obliges the state to respect, protect, promote, and fulfil all rights
entrenched in the Bill of Rights. See Deputy Chief Justice Moseneke as cited in Corruption Watch 2018
Annual Report: Upholding Democracy 26.

42 SACN State of South African Cities Report 2016 257; Sgreide Corruption and Criminal Justice 7.

43 CoGTA Back to Basics Policy (2015) 5. See para 5.2 for a detailed discussion on the status of corruption
in South African local government.
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Moreover, corruption can affect socio-economic growth, human health and the
environment.* For example, the impacts of land use-related public sector corruption
include residents being unjustly displaced and dispossessed.ss Land disposition may
further increase gender inequalities and disparities between the rich and the poor and
other social groups.« Biased and improper land management may also lead to
environmental damage.4+ Corruption in water service delivery has had vast negative
impacts on communities: many jobs were lost, taps have run dry, rivers were polluted.
Additionally, the provision of unsafe drinking water endangered residents' health.#
Another example of how corruption affects socio-economic development is where
community upliftment and development are adversely affected by the government's
engaging in high-profile projects for personal gain at the cost of providing urgent
infrastructure such as schools or clinics.+ Consequently, the cost of corruption has a ripple

effect and can ultimately stunt sustainable development.s

However, it should be noted that determining the exact extent of corruption or the impact
thereof in South African local government remains a challenge. This is because, in
addition to the secretive nature of corruption, the available statistics and studies done on
corruption are often perception-based and are not always grounded in the de facto
circumstances.st It is possible, however, to explore available municipal data and local
government information to estimate the extent and costs of corruption in the state of

local governance.s2

4 See paras 2.5 and 2.6 below for a detailed discussion.

4> Ncala Unearthing Corruption in the Land Sector 21.

4 Ncala Unearthing Corruption in the Land Sector 21.

47 Ncala Unearthing Corruption in the Land Sector 21.

48 Muller Money Down the Drain: Corruption in South Africa’s Water Sector 75.

4 SACN State of South African Cities Report 2016 282.

50 As cited in Corruption Watch 2018 Annual Report: Upholding Democracy 26; S v Scholtz 2018 2 SACR
526 (SCA) paras 199, 208; S v Phiflips 2017 1 SACR 373 (SCA); S v Wang and Another 2018 1 SACR
426 (NWM) para 17.

5 Pring and Vrushi Global Corruption Barometer Africa 2019: Citizens' views and experiences of
corruption 53; Transparency International 2020 https://www.transparency.org/country/ZAF; Statistics
South Africa 2018 Victims of Crime Survey 62.

52 See paras 3.2.3 and 3.2.4 below.


https://www.transparency.org/country/ZAF

1.2 Defining public sector corruption in South Africa

For an anti-corruption agenda to be clear and efficient, it is necessary to establish the
meaning of the term corruption. Different context-specific meanings have been ascribed
to the term.ss For example, the Institute of Security Studies defines corruption as "the
use of public power for private gain",>* whereas Klitgaard, MacLean-Abaroa and Parriss®
deem it to be "the misuse of office for personal gain". On the other hand, Williamsss

regards corruption as "the theft from the state by state officials".

In some instances corruption is confined to the public sector.5? Such instances involve the
abuse of public power.5¢ Thus, one of the parties to public sector corruption (the giver or
receiver of the undue benefit) should be a public officials® in a position which confers a
degree of authority or the power to make decisions.s This thesis is devoted to public

sector corruption specifically.e

There are two approaches to defining public sector corruption. Firstly there is a restrictive
formulation for the purpose of creating penal sanctions in criminal law, and secondly

there is a more comprehensive formulation found mostly in policies aimed at preventing

53 An in-depth discussion follows in Chapter 3 on the definition of corruption and more specifically how
public sector corruption manifests in South African local government.

> Institute for Security Studies 2019 https://bit.ly/3rvpYws.

% As cited in Grobler and Joubert 2004 Acta Criminologica 91.

%  As cited in Grobler and Joubert 2004 Acta Criminologica 92.

57 See para 2.2 below.

58 See para 2.2.3 below.

3% "A public official shall mean: (i) any person holding a legislative, executive, administrative or judicial
office of a State Party, whether appointed or elected, whether permanent or temporary, whether paid
or unpaid, irrespective of that person's seniority; (ii) any other person who performs a public function,
including for a public agency or public enterprise, or provides a public service, as defined in the
domestic law of the State Party and as applied in the pertinent area of law of that State Party; (iii) any
other person defined as a 'public official’' in the domestic law of a State Party"." A 2 of the UNCAC; a 1
of the AUCPCC.

60 A public official is in a position of power or authority if he or she can make decisions without acting
ultra vires.

61 International, regional and national laws and policies also make a distinction between acts of
corruption which take place in the public sector and those which take place in the private sector. Aa
7, 8,9, 10 and 12 of the UNCAC; a 7 of the African Union Convention on Preventing and Combating
Corruption 2004 43 ILM 1 (hereafter the AUCPCC); preamble of the OECD Good Practice Guidance on
Internal Controls, Ethics and Compliance (2010) https://bit.ly/3yrFaP4; aa 3 and 6 of SADC Protoco/
Against Corruption (2001) https://bit.ly/2VFRigl; ss 4 and 5 of the Prevention and Combating of
Corrupt Activities Act 12 of 2004 (hereafter the PreCCA).
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corruption.s2 These definitions differ because of their respective purposes.s Generally the
narrow definition can be understood as an illegal exchange where benefits (monetary,
influence, or otherwise) are exchanged or promised between two or more parties.s On
the other hand, a broader formulation of corruption may be considered as an act (or
series of acts) where democratic processes and their associated values of openness,
equality, equity and accountability have been subverted for personal gain.s For example,
Van Maanen¢ understands corruption as individual secret enrichment achieved through
the abuse of entrusted powers by a person at the expense of those whom the person
was supposed to serve. Therefore, the broader formulation of corruption is essentially

premised on the fact that corruption amounts to stealing the value of a public decision.s’
1.3 Legal perspectives on sustainability in South African local government

Although sustainable development (also referred to as sustainability in this study) has
been defined over three decades from many scholarly and policy points of view, it
generally remains understood as meeting present needs without compromising the ability
of future generations to satisfy their own.s# Scholars generally deem sustainable
development as a balance and integration of governance, environmental, economic, and
social dimensions, all equally important for human progress.s® The concept of sustainable
development has stood the test of time and has also permeated national law and policy

in South Africa.™

62 See para 2.2.1 below.

63 See para 2.2.1 below.

64 S 3 of PreCCA.

65 Grobler and Joubert 2004 Acta Criminologica 90; Ani 2015 South African Journal of Philosophy 16.

6  As cited in Grobler and Joubert 2004 Acta Criminologica 91.

67 Fisher and Taub 7he New York Times 2019 8.

6  WCED The Brundtland Report: Our Common Future (1987) https://bit.ly/3jBabd0 para 27.

6 Preuss 2007 Business Strategy and the Environment 356; Hassall Towards Sustainability in South
Africa: A Study of Local Government Sustainability Planning in the Cape Metropolitan Area 21;
Department of Environmental Affairs and Tourism 2008 National Framework on Sustainable
Development in South Africa para A6; United Nations 7ransforming Our World. the 2030 Agenda for
Sustainable Development GA Res 70/1 (2015) (hereafter the UN Agenda 2030) para 5.

70 One can deduce this from the recurrence of sustainable development as an objective in key
international legal instruments such as the African Union Agenda 2063: The Africa We Want 2015
https://www.un.org/en/africa/osaa/pdf/au/agenda2063.pdf; Habitat Agenda Istanbul Declaration on
Human Settlements UN Doc A/CONF165/14 (1996); Habitat III New Urban Agenda UN Doc
A/RES/71/256 (2017); United Nations Agenda 21 (1992) 31 ILM 874; WCED The Brundtland Report:
Our Common Future (1987) https://bit.ly/3jBabd0. Sustainable development also features in a number
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National environmental legislation such as the National Environmental Management Act
107 to 19987 describes sustainable development as the integration and translation of the
social, economic and environmental spheres into planning, implementation, and decision-
making to ensure that development will serve present and future generations.”
Sustainability requires that the underpinned environmental, social and economic interests
be balanced and amicably integrated.?s A harmonious balance of these interests can only
be achieved through proper governance. In this light, governance considered by some as
an important dimension of sustainability, especially in the South African context.” While
governance towards sustainable development takes place in both private and public

sectors, it is the government that is ultimately responsible to charter the way.s

Although all levels of government may be equally responsible for advancing sustainable
development, a case can be made for the unique position and responsibility of local
government. It is widely believed that local government (comprising of municipalities as
local authorities) is critical for sustainable development, because inter alia of its proximity
to communities.”” Perhaps the starkest confirmation of local government's role is found
internationally in the adoption of the United Nations Sustainable Development Goals,
specifically SDG 11 (making cities and human settlements inclusive, safe, resilient, and

sustainable).” Central governments, as opposed to local governments, are not always

of South African laws and policies, including the White Paper on Local Government; the Systems Act;
the Local Government: Municipal Finance Management Act 56 of 2003; the National Environmental
Management Act 107 of 1998; Spatial Planning and Land Use Management Act 16 of 2013.

7L Hereafter referred to as NEMA.

72 S 1 of NEMA.

73 Preuss 2007 Business Strategy and the Environment 356; Hassall Towards Sustainability in South
Africa: A Study of Local Government Sustainability Planning in the Cape Metropolitan Area 21;
Department of Environmental Affairs and Tourism 2008 National Framework on Sustainable
Development in South Africa para A6.

74 Department of Environmental Affairs and Tourism 2008 National Framework on Sustainable
Development in South Africa; s 1 of NEMA.

7> Preuss 2007 Business Strategy and the Environment 356; Hassall Towards Sustainability in South
Africa: A Study of Local Government Sustainability Planning in the Cape Metropolitan Area 21; WCED
The Brundtland Report: Our Common Future (1987) https://bit.ly/3jBabd0.

76 Preuss 2007 Business Strategy and the Environment 356; Hassall Towards Sustainability in South
Africa: A Study of Local Government Sustainability Planning in the Cape Metropolitan Area 21; WCED
The Brundtland Report: Our Common Future (1987) https://bit.ly/3jBabd0.

77 Evans et al Governing Sustainable Cities 1.

78 Hereafter SDG.

7% UN Agenda 2030 SDG 11.



able to instigate the desired changes that sustainable development may require, hinting

at the important role of local government in advancing sustainable development.s

The message that local government is critical for sustainable development has long been
accepted in South Africa. 8 The Constitution places a duty on local government to realise
the right to a safe and healthy environment for all, which includes current and future
generations.s2 This duty further implies a responsibility to advance sustainable
development for the preservation of the environment for present and future
generations.s Local government has other constitutional duties, including the provision
of an accountable and democratic local government, the sustainable provision of services,
promoting social and economic development, and encouraging community participation

in governance.s4

The White Paper on Local Government determines that a sustainable local government is
one that is able to deliver basic social and economic services while protecting the
ecological and community systems upon which these services depend. & It defines
sustainability as including both financial viability and using resources in an
environmentally sound and socially just manner.ts The Systems Act takes a slightly
different view of sustainability. It proposes that sustainability includes integrated resource
upliftment of a community, with a focus on the improvement of the quality of life for
residents and ensuring that development will serve both present and future generations.s?
This understanding resonates with the definition of sustainability in SDG 11 to the extent

that cities should be resilient, inclusive and safe.

80 S 3 of Chapter 28 in the United Nations Agenda 21 (1992) 31 ILM 874; Hassall Towards Sustainability
in South Africa: A Study of Local Government Sustainability Planning in the Cape Metropolitan Area
69.

81 Du Plessis and Du Plessis "Striking the Sustainability Balance in South Africa" 422; s 3 of Chapter 28
in the United Nations Agenda 21 (1992) 31 ILM 874; Du Plessis (ed) Environmental Law and Local
Government in South Africa paras 1.1, 1.3; Mohamed Malaysian Local Government's Role Towards
Sustainable Development Focusing on Knowledge Transfer Practices Framework 26; CoGTA Back to
Basics para 1.2; the White Paper on Local Government para B.2.2.

82 S5 7, 24 and 152 of the Constitution.

8 S5 7, 24 and 152 of the Constitution.

84 S 152 of the Constitution.

8  The White Paper on Local Government.

8  The White Paper on Local Government para 3.1.1.

87 S 1 of the Systems Act.
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Canvassed against the above, sustainability in local government is understood to mirror
the features of a sustainable city as explained by Van der Berg:ss
A sustainable city is a) liveable and promotes human well-being; b) grows at a
sustainable rate and uses resources in a sustainable way; c) conserves and protects the
natural environment; d) advances economic growth and development; e) is socially and
environmentally inclusive, just and equitable; f) safeguards human security; g) governs
by way of sound government institutions, infrastructure and financing systems; h) is

continuously evolving and innovative; and i) focusses on fulfilling the needs reflected in
the present and future, beyond the city's next budget or election cycle.#®

The above definition suggests that sustainability in local government comprises of an
economic dimension, a social dimension, an environmental dimension and a governance

dimension.

1.4 Good governance and financial sustainability in the South African local

government context

The UN Agenda 2030 identifies and prioritises actions viewed by the global community
as prerequisites for achieving sustainable development. SDG 16 is specifically dedicated
to strengthening institutions and promoting good governance.® Regionally good
governance also features predominantly as an aspiration of the African community of
nations within targets set out in the African Union Agenda 2063: The Africa We Want
2015.%2 In addition, Fuo's®2 argument that good financial governance and adequate
funding are mandatory if cities are to make any significant advancements in their pursuit

of sustainable development is relevant for the present purposes.®:

The National Framework on Sustainable Development (2008)°+ highlights the governance
dimension as part of sustainability in South Africa; it determines that it is important to

steer decision-making towards the identified objectives within the parameters of

8  See para 2.3 below for a detailed discussion on sustainable development in local government.

8 Van der Berg Municipal Planning Law and Policy for Sustainable Cities in South Africa 52.

%0 UN Agenda 2030 is divided into 17 goals named SDGs and every goal is further subdivided into targets.

90 Aspiration 3 of African Union Agenda 2063: The Africa We Want 2015
https://www.un.org/en/africa/osaa/pdf/au/agenda2063.pdf (hereafter Agenda 2063).

%2 Fuo "Funding and Good financial Governance as Imperatives for Cities' Pursuit of SDG 11" 87.

9 See also Bolivar "Financial Sustainability" 2288-1; Burnside (ed) Fiscal Sustainability in Theory and
Practice 2; European Commission Economic and Financial Affairs Financial Sustainability Report 2018
para 1.2.

% Department of Environmental Affairs and Tourism 2008 National Framework on Sustainable
Development in South Africa.
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sustainability.®s Governance is the process whereby a society is strategically steered, and
it provides answers to the 'where to go' and 'who should decide' type of questions.® For
local government, governance involves various activities and processes aimed at
achieving the objectives of local government as set out in laws and policies.” The
governance dimension of sustainable development is often understood to denote good

governance in particular.e

The good in good governance directs how the activities, processes and interactions
concerning governance are executed. Good governance for sustainable development in
local government can be described as local governance which strives to deliver on the
most critical aspects of sustainable development in a community through democratic
processes.? It follows that governance must therefore be exercised in a specific manner
to promote sustainability in local government.c The institutions exercising governance,
in this instance municipalities, must be strong.o: 'Strong institutions' refers to institutions
steered by principles such as transparency, accountability, integrity and other institutional
arrangements to facilitate checks and balances.2 Equality, public participation,
responsiveness and cooperation among community members and other stakeholders
must be promoted,°3 and public services must be delivered in a manner that fulfils and

respects human rights. 0

Good governance further requires municipalities to have the capacity to fulfil their
objectives.1s This capacity may be divided into infrastructure, human and financial

capacity.os Moreover, to sustain the required financial capacity, municipalities must strive

9  See para 2.3.4 below.

%  See para 2.3.4 below.

%7 See para 2.3.4 below.

%8 See para 2.3.4 below.

% As cited in Hassall Towards Sustainability in South Africa: A Study of Local Government Sustainability
Planning in the Cape Metropolitan Area 20; Cloete et al Improving Public Policy for Good Governance
106. See paras 2.2.4 and 2.3.1 below for an in-depth discussion relating to the governance dimension
of sustainability.

100 See paras 2.4.4 and 2.5 below.

101 See paras 2.4.4 and 2.5 below.

102 See paras 2.4.4 and 2.5 below.

103 See paras 2.4.4 and 2.5 below.

104 See paras 2.4.4 and 2.5 below.

105 See paras 2.5 and 2.6 below.

106 See paras 2.5 and 2.6 below.
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towards promoting financial sustainability.1°” Financial sustainability can be summarised
as resilient financial management which enables a municipality to meet all its obligations
and facilitates development without a continuous rise in debt or an undue increase in
service or other charges.w¢ It must perform its functions within the existing tax base
without placing unmanageable tax burdens on present or future consumers.°
Furthermore, financial sustainability also includes local government's financial capacity to

be resilient and able to withstand shocks while maintaining public confidence.11°

1.5 Prevention and minimisation of corruption for sustainability in

municipalities

The global adoption of the SDGs in 2015t shows that sustainable development has
become increasingly important and remains a universal aspiration. 122 The SDGs aim to
address real-time challenges the global community is currently experiencing, and which
hinder sustainable development.::2 Corruption is considered one such obstacle.14 Thus,
from the perspective of the SDGs, confronting corruption can promote sustainable

development globally.1s

About a quarter of a century's experience in combatting public sector corruption led to
the evolution of a diversity of methods to control corruption which has been influenced
by corporate practices, intelligent technologies, and other social networks.1¢ Stated

plainly, preventing corruption” requires reducing opportunities for corruption and, where

107 See paras 2.5 and 2.6 below.

108 See para 2.6 below.

109 Schick 2005 OECD Journal on Budgeting 108; Bolivar "Financial Sustainability" 1; De Lange 2010 JMFO
22; Controller and Auditor-General of New Zealand 2013 Public Sector Financial Sustainability 7.

110 Schick 2005 OECD Journal on Budgeting 108; Bolivar "Financial Sustainability" 1; De Lange 2010 IMFO
22; Controller and Auditor-General of New Zealand 2013 Public Sector Financial Sustainability 7. See
para 2.3.2 below for an in-depth discussion relating to the governance dimension of sustainability.

111 UN Agenda 2030.

112 UN Agenda 2030.

113 UN Agenda 2030 SDG 16.

114 UN Agenda 2030 SDG 16.

115 UN Agenda 2030 SDG 16.

116 Bukovansky 2006 Review of International Political Economy 183; Hansen and Tang-Jensen 2015
Ephemera. Theory and Politics in Organization 370.

117 This study uses "prevention" to refer to both preventing and minimising opportunities for corruption
to take place.
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opportunities to commit corruption are unavoidable, having safeguards in place to deter

individuals from committing corrupt acts.:s

Efforts to prevent corruption require ethical governance, transparency and accountability,
amongst other qualities.1® Ethical governance refers to exercising governance
procedures, practices and policies according to what the relevant community regards as
the proper and acceptable handling of public affairs.12c Transparency in government refers
to openness, where the government enables the public to have access to the information
necessary for them to be able to form opinions about the activities and procedures of
government, 22t while accountability involves public officials justifying the manner in which
they exercised their public power.:22 Where public power was abused, accountability
demands legal redress to be available to the community.:2 International and regional
laws, 224 policies and standards prescribe many actions that state governments must take
to prevent public sector corruption, including enhancing ethical governance, transparency

and accountability.12

Despite the seemingly thriving state of corruption in South Africa, there also seems to be
a clear commitment of government to engage in anti-corruption measures.x?¢ The large

number of laws and the policies adopted to prevent public sector corruption in local

118 peltier-Rivest 2018 Journal of Financial Crime 546; Hansen and Tang-Jensen 2015 Ephemera: Theory
and Politics in Organization 370; Everett, Neu and Rahaman 2007 Accounting, Organizations and
Society 513; Ericson 2007 Grime in an Insecure World 27; Shamir 2008 Economy and Society 6.

119 See para 3.2 below. Aa 2(5), 3(3) and 7(4) of the AUCPCC; Bertat, Jaeger and Grimes 2011
Transforming Government: People, Process and Policy 79; Park and Blenkinsopp 2011 International
Review of Administrative Sciences 256; Brusca, Rossi and Acersano 2018 Journal of Comparative Policy
Analysis: Research and Practice 486.

120 Salimen Ethical Governance: A Citizen Perspective 31; Osifo 2014 International Journal of Public
Administration 311; Preston and Sampford Encouraging Ethics and Challenging Corruption 6; Fawcett
and Wardman "Ethical governance in local government in England: A regulator's view" 125.

121 | indstedt and Naurin 2010 International Political Science Review 304.

122 Brusca, Rossi and Aversano 2018 Journal of Comparative Policy Analysis: Research and Practice 488.

123 Lindstdt and Naurin 2010 International Political Science Review 302; UN Human Rights Committee
General Comment No. 31, the Nature of the General Legal Obligation Imposed on States Parties to
the Covenant (2004) CCPR/C/21/Rev1/Add13 paras 2,4, 5.

124 'Regional law in this study refers to laws from the African Union (hereafter the AU), the Southern
African Development Community (hereafter the SADC), the five major emerging economies: Brazil,
Russia, India, China and South Africa (hereafter the BRICS), European Union, the Organisation for
Economic Cooperation and Development (hereafter the OECD), the Association of Southeast Asian
Nations (hereafter the ASEAN), United Arab Emirates and the Inter-American States.

125 See para 3.2 below.

126 See para 4.2 below.
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government is a testimony to this commitment.x2” Notably, this elaborate anti-corruption
law and policy framework consists of about 24 pieces of primary legislation, 12 pieces of
secondary legislation and at least seven policies.12s The most noteworthy laws and policies
are the Systems Act which provides clear guidelines on the behaviour expected from
public officials;2° the Local Government: Municipal Finance Management Act 56 of
2003, which states that certain practices involving municipal finances are viewed as
corruption and/or financial misconduct;s: the Municipal Regulations on Financial
Misconduct Procedures and Criminal Procedures,** that determines what procedures will
be followed where a public official is accused of committing corruption;=¢ and the Loca/
Government Anti-corruption Policy** and the Municipal Integrity Management Framework
Policy,'* that set out the groundwork for anti-corruption measures aimed to prevent

public sector corruption in municipalities.se

The South African anti-corruption law and policy framework places significant obligations
on municipalities to adopt and implement certain anti-corruption measures. For example,
municipalities must have functional websites with sufficient information to empower the
community to hold municipal officials accountable, thereby contributing to the prevention
of corruption in that municipality.:s” Furthermore, the municipal organisational structure
must at the very least include a capable treasury department, an internal audit committee

and an integrity champion to promote and ensure integrity in the financial management

127 See para 4.4 below.

128 See para 4.4 below.

129 g5 50, 54, 55, 69, 70 and 73 and schedule 1 of the Systems Act.

130 Hereafter the MFMA.

131 Chapter 15 of the MFMA.

132 GN R430 in GG 37699 of 30 May 2014.

133 S 4 of GN R430 in GG 37699 of 30 May 2014.

134 CoGTA Local Government Anti-corruption Policy (2015).

135 CoGTA Municipal Integrity Management Framework Policy (2015) (hereafter the MIMF).

136 preamble of the CoGTA Local Government Anti-corruption Policy (2015); Preamble of the CoGTA
Municipal Integrity Management Framework Policy (2015).

137 S5 21 A and 21B of the Systems Act; S 75 of the MFMA; CoGTA Back to Basics Policy 11; see paras
4.4.2.2, 4.4.2.5, 4.4.3.4 below. It must be noted that where a municipality cannot afford the
development and maintenance of an official website, the municipality may publish the required
information on the South African Local Governments Association's official website. However, no
municipality's information is on the South African Local Governments Association's official website to
date, 31 December 2020.
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of the municipality.z:® Municipalities are further obliged through national law and policy
to illustrate their commitment to preventing corruption by developing and implementing
policies that describe how they will manage their vulnerability to corruption across their

different sectors.13
1.6 Research question

This study aims to critically explore, from the perspective of law, how public sector
corruption in local government can be prevented in the pursuit of sustainability in South

African municipalities.

This a conceptual question that leads to a critical investigation of the types of law and
policy-related anti-corruption measures that could be used by different stakeholders,
including municipalities, to prevent corruption. The details of the research method are

outlined below in paragraph 1.11.
1.7 Objectives of the study

The primary objective of this study is to establish from a legal perspective how public
sector corruption can be prevented to help advance sustainability in South African local

government. The study has the following secondary objectives:

e To discuss and describe what is meant by public sector corruption.

e To establish a theoretical framework for sustainability in local government with

specific emphasis on good governance and financial sustainability.

e To develop a point of departure for evaluating the anti-corruption measures in
South African law and policy by critically discussing international and regional law

and policy with reference to scholarly works on preventing public sector corruption.

e To evaluate South African national law and policy aimed at preventing public sector
corruption in local government and identify what anti-corruption duties are

specifically applicable to municipalities.

138 S5 80, 121 and 166(1) of the MFMA; CoGTA Municipal Integrity Management Framework paras 3.4,
3.5; s 79 of the Systems Act.
133 CoGTA Municipal Integrity Management Framework para 4.2.
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To establish whether the 257 municipalities in the country have discharged their

obligations to prevent corruption as imposed by national law and policy;

To establish which municipal policy measures three specific South African
municipalities (Molemole Local Municipality, Cape Winelands District Municipality,
and Cape Town Metropolitan Municipality) have adopted to prevent public sector

corruption; and

To conclude the study by making recommendations on how public sector
corruption in local government can be prevented for improved sustainability in

local government in South Africa.

1.8 Hypothesis

A strengthened national and municipal-level anti-corruption law and policy framework in
South Africa will assist to prevent public sector corruption in municipalities and advance

sustainability in local government.

1.9 Assumptions

Developmental local government is a legal imperative in South Africa and depends

on local sustainability.

Local sustainability comprises of an environmental dimension, a social dimension,

an economic dimension and a governance dimension.

Advancing sustainability in municipalities depends on good governance and

financial sustainability.

. Corruption is a pervasive problem in local government in South Africa.

Public sector corruption must be addressed for good governance.

1.10 Outline of the study

The study commences in Chapter 2 by exploring the meaning of public sector corruption
and sustainable development. It begins with a detailed description of what public sector
corruption means. Thereafter, the discussion focusses on the notion of sustainable

development globally and in the South African context, and in particular on: a) the
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meaning of sustainable development from a local government / city perspective; b) the
meaning and requirements of the governance dimension of sustainable development;

and c) the meaning and requirements of financial sustainability.

Chapter 3 explores the theory behind preventing corruption. As informed by scholarly
works, the chapter critically discusses what is provided for in international and regional
law and policy to prevent public sector corruption. The objective is to identify standards
on preventing corruption from international and regional law and policy, against which

South African law and policy anti-corruption measures could be critically evaluated.

Chapter 4 analyses South African national law and policy that contribute to preventing
public sector corruption in local government. This chapter firstly aims to determine
whether the standards identified in the previous chapter are provided for in South African
law and policy. Additionally, it explores what is legally required from municipalities to

prevent public sector corruption.

Chapter 5 provides a prima facie broad overview of whether national anti-corruption
measures have cascaded into municipal by-laws and policies in South Africa. The chapter
subsequently presents three specific case studies, namely Molemole Local Municipality,
Cape Winelands District Municipality and Cape Town Metropolitan Municipality. The case
studies are used to determine the sectors that seem to be specifically vulnerable to public
sector corruption in local government and to determine how these municipalities have

responded to minimise the risk of corruption.

Chapter 6 concludes the study with key findings and by making recommendations on how
public sector corruption in local government can be prevented for improved sustainability

in local government in South Africa.
1.11 Research methodology

The main research method of this study is a desktop analysis of relevant primary and
secondary sources of law and the discourse in scholarly literature. International and
regional law and policy are analysed in combination with scholarly works to systematically

describe some key concepts and theories used in the study. The scholarly references
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draw on works from a diversity of disciplines, including law, politics, public governance,
economics, psychology, and environmental studies. The desktop analysis is further

complemented by a basic quantitative content analysis and the case studies.

In chapter 3 international and regional law and policy:4 are interrogated by way of a
desktop analysis to establish standards for preventing public sector corruption in local
government. For the review of the South African law and policy in chapter 4, some of the
following instruments are considered: the MFMA, the National Anti-Corruption Strategy
for South Africa, s the Local Government Anti-Corruption Strategy*+> and the PreCCA. This
analysis determines what anti-corruption measures municipalities in South Africa are
expected to adopt and implement to prevent corruption. Thirty-eight anti-corruption
measures are selected, the selection being based on whether their implementation could

be established from a desktop study for the subsequent quantitative content analysis.

In chapter 5 a quantitative content analysis is undertaken, based on a simple survey. It
looks into the 257 municipalities (metropolitan, local, and district municipalities) of South
Africa to establish whether they have adopted the required anti-corruption policy
measures.4 This quantitative content analysis consists of a review of the municipal
websites and published local policies that were accessible between 1 October 2020 and
31 December 2020. The 38 anti-corruption measures selected in chapter 4 are translated
into 38 indicators. The quantitative content analysis subsequently investigates whether
all or some of these indicators are present on each of the municipalities' websites or in
their policies. To interpret the results of the survey, the researcher utilised a coding
scheme which assigned different values to each indicator.24 The details of this analysis

and the method adopted are explained in depth in chapter 5 of this study.

140 'Regional law in this study refers to laws from the AU, the SADC, the BRICS, European Union, the
OECD, the ASEAN, United Arab Emirates and the Inter-American States.

141 National Anti-Corruption Strategy Steering Committee 7owards a National Anti-Corruption Strategy for
South Africa: Discussion Document.

192 CoGTA Local Government Anti-Corruption Strategy (2015).

143 See para 5.2.1 and Annexure "A" for further details on the design and results of the quantitative
content analysis.

144 See para 5.2.1 below.
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The local, district and metropolitan municipalities:*s that were assigned the highest
numerical values® in the quantitative content analysis above are then considered in
greater detail by way of case studies. These municipalities are the Molemole Local
Municipality, the Cape Winelands District Municipality, and the Cape Town Metropolitan
Municipality. The objective is to determine how municipal policies can be used to prevent
public sector corruption and to distil some exemplary points for other municipalities in
the country to follow. The details of the case study analysis and the method adopted are

explained in depth in chapter 5 of this study.

This study was done within the limits of desktop research. For this reason, the research
method cannot assist to establish whether or to what extent anti-corruption law and
policy have been implemented to prevent public sector corruption in South African local

government.

195 These municipalities are the Molemole Local Municipality, the Cape Winelands District Municipality,
and the Cape Town Metropolitan Municipality.
146 Municipalities received a higher or lower numerical value in the quantitative content analysis based on
how many of the identified duties they fulfilled to prevent public sector corruption.
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CHAPTER 2

PUBLIC SECTOR CORRUPTION, GOOD GOVERNANCE AND
FINANCIAL SUSTAINABILITY IN LOCAL GOVERNMENT

2.1 Introduction

Local government in South Africa should pursue sustainability for many reasons, including
its being able to fulfil its mandate to help improve the quality of life of people and to help
protect the natural and other resources.#” Corruption is a hindrance, however.4s The
question of how corruption can be prevented from detracting from the achievement of
sustainability in local government consists of two parts. The first requires a grasp of key
concepts, namely sustainability and public sector corruption as well as the interplay
between them. The second, explored in later chapters, pertains to preventing public
sector corruption. This chapter comprises of a desktop review and aims to establish what
is meant by public sector corruption and how it manifests. The chapter further explores
the meaning of sustainable development in local government and its different dimensions
with a specific focus on good governance and financial sustainability as areas particularly
vulnerable to corruption. The chapter deals with an eclectic mix of concepts with the
objective of drawing conceptual links and informing the findings and practical

recommendations in chapter 6 of this thesis.

Part 1 of this chapter reviews literature and primary and secondary sources of law to
explore the legally relevant meaning of public sector corruption. Understanding the nature
of 'public sector corruption' shows how sustainability is adversely affected by it and
underscores the importance of legal measures to prevent it. The second part of the
chapter is devoted to sustainability in local government — its meaning, relevance and
constituent dimensions, with a focus on the role and place of good governance and

financial sustainability.

147 See paras 1.1 and 1.3 above.
148 See paras 1.3 and 1.5 above.
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The third part of the chapter explores the meaning of and links between good
governance and financial sustainability in local government, to more directly observe how
corruption negatively impact sustainability. The fourth and final section concludes the
chapter by showing how the prevention of public sector corruption could contribute to
sustainability (including good governance and financial sustainability) in local government

specifically.
2.2 Public sector corruption defined
2.2.1 What is corruption?

Corruption is by no means a new phenomenon and has been the subject of numerous
scholarly inquiries across different disciplines from many countries and regions.°
Consequently corruption has been described in many ways, but of particular relevance to
this study are the legal descriptions.:s° The predominant understanding of corruption in
legal scholarship is that corruption involves an abuse of entrusted power for illicit gain
(personal or otherwise).:s International and regional law and policy such as the UNCAC
and the AUCPCC define corruption but in a way that differs from the prevalent
definition(s) in legal scholarship.:52 The differences which can be observed may partially
be attributed to the purpose for which the definition is intended.:s* When embarking on
an effort to interpret corruption one often stumbles over conceptual difficulties.
Corruption is secretive in nature.>* Those who do not participate therein often cannot
appreciate its inner workings, resulting in the presentation of over-simple definitions.ss
Furthermore, corruption is often viewed as being contextually bound, meaning that it is

described with reference to a specific community's moral and ethical values.zs¢

The definitions of corruption all show that it comprises different elements related to

behaviour, actors, gratification, and deception peculiar to corruption. Consideration of

149 See para 2.2.1 below.

150 Agbor 2019 African Journal of International and Comparative Law 53.

151 See para 2.2.1 below.

152 Aa 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 27 and 28 of the UNCAC; aa 1 and 4 of the AUCPCC.
153 See para 2.2.1 below.

154 Fombad "Corruption and the Crisis of Constitutionalism in Africa" 17.

155 Fombad "Corruption and the Crisis of Constitutionalism in Africa" 17.

156 See paras 2.2.1.1 and 2.2.1.4 below.
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these elements is necessary to inform and distinguish between different forms of
corruption, which makes it possible to identify and describe what qualifies as public sector
corruption specifically.:s” A discussion of the different elements and forms of corruption

follows below.
2.2.1.1 Corrupt behaviour

It is generally accepted that corruption centres on the abuse of entrusted power for
personal gain.1s8 This understanding has numerous variations. For instance, some
scholars explain that corrupt behaviour is a violation of predetermined rules or norms.1s°
In other instances even actions intended to subvert certain values befitting a particular
organisation's processes would be deemed as corruption.:® These values could be
openness, equality, equity and accountability attached to a democratic government.s:
For example, ignoring the set objective criteria and the principle of fair competition in
awarding tenders to companies in return for advancing a government official's standing
in that political party is a form of corruption.:62 Notably it is not always that such a tender
award will have different monetary implications for the municipality than an award where
due process was followed, but it is the subversion of values that renders the act corrupt.

However, values of the kind referred to here are unique to a specific context, which could

157" Philp 2008 International Peacekeeping 313; Kratcoski and Edelbacher Fraud and Corruption: Major
Types, Prevention, and Control 23.

158 See para 2.2.1.3 below for a detailed discussion on what constitutes 'gain’. Transparency International
2020 https://www.transparency.org/en/what-is-corruption; Blundo and Olivier de Sardan Everyday
Corruption and the State 4; Grobler and Joubert 2004 Acta Criminologica 90; Budhram 2018 Journal/
of Public Administration 123; Kondlo 2010 Journal of Public Administration 325; Kroukamp 2006
Journal of Public Administration 208; April and Sebola 2016 African Insight 85; Akinola and Uzodike
2014 Ubuntu: Journal of Conflict and Social Transformation 38; Corruption Watch 2020
https://www.corruptionwatch.org.za/learn-about-corruption/what-is-corruption/our-definition-of-
corruption/.

159 These rules and norms may either be written, such as codes of conduct, legal prescriptions, or good
industry practices, or unwritten, such as the cultural practices or moral values of the community.
Blundo and Olivier de Sardan Everyday Corruption and the State 4; Grobler and Joubert 2004 Acta
Criminologica 90; Ani 2015 South African Journal of Philosophy 14; Akinola 2014 Ubuntu: Journal of
Confiict and Social Transformation 38; Merriam Webster Dictionary 2020 https://www.merriam-
webster.com/dictionary/corruption; Aikin as cited in Carvajal 1999 Systemic Practice and Action
Research 339; Levy 2000 International Journal of Public Administration 1863; Fan and Grossman 2001
Policy Reform 196; Manion Corruption by Design 5; Yang Has Corruption Peaked in China? 1; Begovic
2005 Cadal Documentos 2.

160 Williams as cited in Grobler and Joubert 2004 Acta Criminologica 90.

161 Williams as cited in Grobler and Joubert 2004 Acta Criminologica 90.

162 S5111, 114 and 116 of the MFMA; Chapter 2 of GenN 868 in GG 27636 of 30 May 2005.
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make the latter description of corrupt behaviour somewhat relative. Such relativity may
result in difficulty in judging whether corruption took place, because values may often
vary or be in conflict with one another, depending on different legal orders, moralities,
religions or cultures.:2 For example, Western bureaucratic processes somewhat
contradict the values of kinship and reciprocity often found in Asian transitional
communities.1 s+ For Asian transitional communities, the exchange of favours by public
officials and their families, friends or loyalists is not deemed immoral or to be a form of

corruption.16s

Other scholars believe that actions which can potentially weaken or corrode the interests
of an organisation should constitute corruption, regardless of the outcome of the
actions.s¢ To illustrate, consider a practice referred to as 'gateway politics' where
membership of a specific political party is carefully navigated to ensure that a certain
faction of the party remains more powerful than other factions.:” The African National
Congress,s¢ which is known as a political organisation with a strong ideological agenda,
has a reputation for engaging in gateway politics.2¢® This practice has resulted in a
particular faction, the Stalini faction,»> mostly transforming the organisation into a
platform for internal conflict which enables the faction to control organisational resources
and institutional power at the expense of the institution's interests and ideological
agenda.r* Here one can see that gateway politics should be deemed a form of corruption
because it contributes to institutional dysfunction within the ANC and diminishes the
interests of the ANC as an organisation.2”2 However, this description does little to clearly

frame the characteristics of corrupt behaviour more generally.:s Describing corrupt

163 Guzman as cited in Caiden and Caiden 1977 Public Administration Review 302; Philp 2008
Peacekeeping 313; Fombad "Corruption and the Crisis of Constitutionalism in Africa" 17.

164 Caiden and Caiden 1977 Public Administration Review 302; Philp 2008 Peacekeeping 313.

165 Caiden and Caiden 1977 Public Administration Review 302; Philp 2008 Peacekeeping 313.

166 Ani 2015 South African Journal of Philosophy 16.

167 Montision Gateways and Gatekeepers: Walking Through Everyday International Relations 155.

168 Hereafter the ANC.

169 Beresford 2015 African Affairs 238.

170 The ANC is said to be divided into smaller groups called factions aligned with different political
ideologies. The Stalini faction is one such faction. Ndletyana 2021 Journal of Contemporary African
Studies 6.

171 Montision Gateways and Gatekeepers: Walking Through Everyday International Relations 155.

172 Beresford 2015 African Affairs 238.

173 Ko and Weng 2011 Journal of Contemporary China 361.
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behaviour according to the values or interests of an organisation is subjective, which
creates legal uncertainty because people or institutions’ moral convictions are not

universal and they may interpret corruption differently.174

Corrupt behaviour may also be viewed through a narrower lens, in which case it is
possible to describe corruption as an illegal transaction involving some sort of
gratification, monetary or otherwise, in return for personal benefit.2”s A simple bribe paid
to a procurement officer to lose the top competitor's bid and advance the case of a
potential supplier fits this description well. For example, South Africa's Prevention and
Combating of Corrupt Activities Act 12 of 20047¢ defines corrupt behaviour as offering,
giving or promising a benefit to a person and receiving or accepting a benefit in return.x7
The South African courts interpreted PreCCA's definition as any transaction which creates
a dynamic obliging the other party to return a favour.1® Another example is the OECD
Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions, which contains a similar definition but refers to bribery alone and not
corruption.i7 Restrictive formulations like these have also been critiqued on the basis of
their excluding favouritism, the diversion of public funds,° and possible institutional gain
(for an institution, group or political party).:s: One of the motivations behind accepting
such a restrictive formulation of corruption is to establish penal sanctions for the crime.zs2

This is understandable since the more elaborate formulations of corrupt behaviour may

174 Ko and Weng 2011 Journal of Contemporary China 364

175 A 1 of the OFCD Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions (1998) 37 ILM 1; a 6 of the Inter-American Convention Against Corruption (1996) 35 ILM
724; Grobler and Joubert 2004 Acta Criminologica 90; s 4(1) of PreCCA; the Indian Penal Code as
cited in Carvajal 1999 Systemic Practice and Action Research 339.

176 Hereafter the PreCCA.

1775 4 of the PreCCA.

178 S v Selebi[2010] ZAGPIHC 53 paras 8, 9.

179 A 1 of the OFCD Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions (1998) 37 ILM 1.

180 Favouritism refers to the act of unduly appointing or giving preferential treatment to a person based
solely on personal preference at the expense of an organisation or the larger community. Safina 2015
Procedia Economics and Finance 631. Government favouritism is frequently engaged in by individuals
as members of certain manipulative networks such as political parties because of the power of these
networks to monitor and punish their members. Fazekas 2017 Crime Law and Social Change 406.

181 Sayed and Bruce 2010 African Security Review 6.

182 Sampford et al Measuring Corruption 47.

24



be more challenging to prove in courts because of the subjectivity in judging whether or

not corruption took place.ss

Neither the UNCAC nor the AUCPCC follow a restrictive or an elaborate formulation of
corruption as described above. Instead they refer to a set of acts such as the
embezzlement of property, illicit enrichment, money laundering, concealment or the
diversion of property as constituting corrupt behaviour.:84 In this way corrupt behaviour
is seen to include more than that described in the restrictive formulations with sufficient
clarity to prove these acts in courts. However, like the restrictive definitions of the OECDzes
and the PreCCA above, this description also falls short of including forms of favouritism

such as nepotism.1e¢
2.2.1.2 Actors

Many of the definitions suggest that corruption requires two or more parties. One of these
parties should be a member of an organisation or institution:s” holding a specific position
of power or who has a specific role to play in his organisation/institution (such as being
responsible for supply chain management or staff appointments).:s In some exceptional
circumstances corruption can be perpetrated by one party. This happens when a person
abuses power for personal gain without receiving any gratificatione® to do so.: For

example, the diversion of property, illicit enrichment,et tax evasion and excessive

183 Sampford et a/ Measuring Corruption 47.

184 Aa 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 27 and 28 of the UNCAC; aa 1 and 4 of the AUCPCC; aa
1 and 3 of the SADC Protocol; a 6 of the Inter-American Convention Against Corruption (1996) 35 ILM
724; Budhram 2018 Journal of Public Administration 123; Ye as cited in Ko and Weng 2011 Journal of
Contemporary China 377.

185 Hereafter the OECD.

186 Sayed and Bruce 2010 African Security Review 6.

187 Public or private such as government institutions or private companies.

188 Ani 2015 South African Journal of Philosophy 14.

189 See para 3.2.1.3 below for a discussion on what constitutes gratification.

190 Van Maanen as cited in Grobler and Jourbert 2004 Acta Criminologica 91; Akinola and Uzodike 2014
Ubuntu: Journal of Confiict and Social Transformation 38; Bardhan 1997 Journal of Economic Literature
1321.

191 Where a person's property or expenditure exceeds his or her lawful sources of income. Ko and Weng
2011 Journal of Contemporary China 370.
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profiteering (such as unduly increasing municipal service tariffs) do not involve another

party offering or giving some form of gratification in return.2

The person receiving or accepting any form of gratification should be in a position of
trust.2es 'A position of trust' in this context refers to a position where a person has been
granted a measure of authority to act on behalf of an institution.2** The institution may
be a public, private, political, or non-profit institution. The occupation of a position of
trust presupposes that the perpetrator has a specific role to play in the organisation.s
The potentially corrupt act must be committed during the course of playing this specific

role,196

Certain descriptions of corruption define this position of trust or power by referring to the
public interest it serves.1*7 Public interest in the context of this study would typically entail
furthering the objects of local government.:®8 These descriptions of the agents of
corruption therefore require the receiver of the gratification to hold public office, and are

confined to the public sector.

Private-sector corruption, also referred to as non-government corruption, is where a
person in a position of trust or power occupies an office in the private sector and abuses
that office for personal gain to the detriment of his or her principal.2c The two main
distinguishing characteristics of private-sector corruption are that the person in a position

of trust and power holds a private office (is not in state employment) and that the

192 Bauer 2005 http://journals.ufs.ac.za/index.php/jch/article/download/463/443 57.

193 Grobler and Joubert 2004 Acta Criminologica 91; Ani 2015 South African Journal of Philosophy 14.

194 Grobler and Joubert 2004 Acta Criminologica 91; Ani 2015 South African Journal of Philosophy 14.

195 Agbor 2019 African Journal of International and Comparative Law 53; Grobler and Joubert 2004 Acta
Criminologica 91; Ani 2015 South African Journal of Philosophy 14.

19  Grobler and Joubert 2004 Acta Criminologica 91; Ani 2015 South African Journal of Philosophy 14.

197 Blundo and Olivier de Sardan Everyday Corruption and the State 4; Grobler and Joubert 2004 Acta
Criminologica 91, 92; Kondlo 2010 Journal of Public Administration 325; April and Sebola 2016 African
Insight 84; Corruption Watch 2020 https://www.corruptionwatch.org.za/learn-about-corruption/what-
is-corruption/our-definition-of-corruption/; Kaufman and Vicente 2011 Economics & Politics 198;
Sayed and Bruce 2010 African Security Review 12; Sampford et al Measuring Corruption 45;
Ostergaard and Petersen as cited by Ko and Weng 2011 Journal of Contemporary China 377; Rose
and Peiffer Governance & Corruption 4; SACN State of South African Cities Report 2016 224, 285;
Grobler and Joubert 2003 Acta Criminologica 91.

198 Ss 152 and 153 of the Constitution.

199 For a detailed description and analysis of public sector corruption see para 2.2.3 below.

200 Sartor and Beamish 2019 Journal of Business Ethics 2; Argandona 2003 Journal of Business Ethics
255; Gutmann and Lucas 2018 Social Indicators Research 749.

26


http://journals.ufs.ac.za/index.php/jch/article/download/463/443
https://www.corruptionwatch.org.za/learn-about-corruption/what-is-corruption/our-definition-of-corruption/
https://www.corruptionwatch.org.za/learn-about-corruption/what-is-corruption/our-definition-of-corruption/

principal harmed is a private entity.20t This concept extends corruption beyond public
service and state-owned enterprises to include non-governmental organisations
(hereafter NGOs), religious bodies, the media and private businesses.22 Some common
examples of private sector corruption include kickbacks,203 corporate fraud,2# collusion2os

and insider trading.2es

Corruption has a passive and an active element to it.27 In other words, passive corruption
occurs where the receiving party (the corruptee) receives or accepts a promise of an
advantage in return for acting or refraining from acting in a certain way in the exercise
of his or her official functions.z¢ On the other hand, active corruption is committed by the
giving party (the corruptor) and concerns the offering or giving of a bribe or other form

of gratification to influence a person in power to act or refrain from acting.2ee
2.2.1.3 Gain

Gain (also referred to as gratification in the literature)zw features in all the definitions of

corruption. Gain in this context is best described as the benefit a person receives from

201 Sartor and Beamish 2019 Journal of Business Ethics 2; Argandona 2003 Journal of Business Ethics
255; Gutmann and Lucas 2018 Social/ Indicators Research 749.

202 sartor and Beamish 2019 Journal of Business Ethics 2.

203 A bribe which is paid after an undue favour or service is rendered. U4 Anti-Corruption 2020
https://www.u4.no/terms.

204 Fraud committed by larger firms or corporate entities, often as part of a network of corruption. US
Legal 2020 https://definitions.uslegal.com/c/corporate-fraud/.

205 An agreement between competitors to sell certain goods and services at an agreed price. Corruption
Watch 2020 https://bit.ly/3sOmuDI.

206 Any individual in the possession of insider information which deals in securities or financial instruments
involving such information is committing insider trading. S 2 of the Insider Trading Act 135 of 1998;
Sartor and Beamish 2019 Journal of Business Ethics 2.

207 Transparency International 2020 https://www.transparency.org/en/what-is-corruption; Blundo
Everyday Corruption and the State 4; Klitgaard, MacLean-Abaroa and Parris as cited in Grobler and
Joubert 2004 Acta Criminologica 91; Kondlo 2010 Journal of Public Administration 325.

208 Kratcoski and Edelbacher Fraud and Corruption: Major Types, Prevention, and Control 25.

209 54(1)(b) of PreCCA; aa 15 and 16 of the UNCAC; a 1 of the SADC Protocol; a 1 of the OECD Convention
on Combating Bribery of Foreign Public Officials in International Business Transactions (1998) 37 ILM
1; a 6 of the Inter-American Convention Against Corruption (1996) 35 ILM 724.

210 Blundo and Olivier de Sardan Everyday Corruption and the State 4; Grobler and Joubert 2004 Acta
Criminologica 91, 92; Kondlo 2010 Journal of Public Administration 325; April and Sebola 2016 African
Insight 84; Corruption Watch 2020 https://bit.ly/3IJAy30; Kaufman and Vicente 2011 Economics &
Politics 198; Sayed and Bruce 2010 African Security Review 12; Sampford et al Measuring Corruption
45; Ostergaard and Petersen as cited by Ko and Weng 2011 Journal of Contemporary China 377; Rose
and Peiffer Governance & Corruption 4; SACN State of South African Cities Report 2016 224, 285;
Grobler and Joubert 2003 Acta Criminologica 91.
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engaging in corruption — a benefit which the person would not have otherwise received.2:
Gain is mainly used to refer to what a bribe consists of and can include anything ranging
from money to goods, services or other favours.2:2 Although gain should extend beyond
material goods and should include benefits such as political favours, the challenge is to

define gain in such a manner as to retain the ability to specify what is included.2:

Definitions of corruption usually refer to personal gain for the perpetrator.24 However,
this ostensibly disregards gain for a group. Such a group may be a peer group, an
organisation or a political party.2z:> However, one can argue that group gain is an extension
of personal gain. It is arguable that if the corrupt act furthers a group's interests and
improves the perpetrator's standing in that group, personal gain is present.2:6 For
example, a human resource officer may make an appointment (regardless of the person's
abilities to occupy the relevant public office) upon the instruction of his or her political
leader.2” Clearly, the political party as an institution benefits from this action because it
increases or maintains its political influence in that municipality or government
department. Nevertheless, it may seem that the human resource officer receives no
benefit from this corrupt act. Upon closer investigation, though, one can observe that in
carrying out his or her political leader's instruction the perpetrator wins some favour from
the political leader, improving his or her status in the institution. Extending the ambit of
personal gain in this manner will include activities often overlooked which promote the

interests of a political party, ethnic group or familial network.z:2

21t Sampford et al (eds) Measuring Corruption 45.

212 sayed and Bruce 2010 African Security Review 6.

213 Other benefits may include helping friends and family members, winning the approval of one's peer
group and avoiding personal harm. Sayed and Bruce 2010 African Security Review 6.

214 Blundo and Olivier de Sardan Everyday Corruption and the State 4; Grobler and Joubert 2004 Acta
Criminologica 91, 92; Kondlo 2010 Journal of Public Administration 325; April and Sebola 2016 African
Insight 84; Corruption Watch 2020 https://bit.ly/3rXB4ff; Kaufman and Vicente 2011 Economics &
Politics 198; Sayed and Bruce 2010 African Security Review 12; Sampford et al Measuring Corruption
45; Ostergaard and Petersen as cited by Ko and Weng 2011 Journal of Contemporary China 377; Rose
and Peiffer Governance & Corruption 4; SACN State of South African Cities Report 2016 224, 285;
Grobler and Joubert 2003 Acta Criminologica 91.

215 Sayed and Bruce 2010 African Security Review 6; Philp 2008 International Peacekeeping 313.

216 Sayed and Bruce 2010 African Security Review 6; Philp 2008 International Peacekeeping 313.

217 See para 2.2.1.1 above.

218 Philp 2008 International Peacekeeping 313.
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2.2.1.4 Misuse

Corruption is understood to steal the value of a decision or discretion from the institution
the corrupt individual is supposed to serve.2¢ A specific type of misuse (or abuse) of office
distinguishes corruption from other typical crimes such as fraud or theft, 220 although there
is some debate concerning what misuse entails.22: One could describe misuse as using a
position of trust or power to obtain an advantage (a gain) one is not entitled to.222 Another
approach would be to define misuse according to a predetermined set of rules (laws,
regulations, codes of conduct, policies and other informal rules of the relevant
institution).222 These rules could be used to distinguish between acceptable behaviour and
corruption or other crimes.22¢ While the idea of tailoring a universal set of rules for
determining acceptable behaviour would simplify the task of defining corruption, this
would ignore the many complexities in which different political and societal systems
operate.z2s Again one might consider the differences between a predominantly Western
community that respects and appreciates bureaucratic processes and values, and some
Asian or African transitional communities where exchanging favours as a means of looking

after friends, family and loyalists is common practice.2

On the other hand, if these rules are entirely a local matter, there is a danger of reducing

corruption to "what we regard as misuse around here".22” Thus, it would appear that a

219 Fisher and Taub 7he New York Times 2019.

220 Philp 2008 International Peacekeeping 313.

221 Agbor 2019 African Journal of International and Comparative Law 53; Philp 2008 International
Peacekeeping 313.

222 One such example could be when an illicit price is charged for an item or service as in Grobler and
Joubert 2004 Acta Criminologica 91. Stealing time, for example, when an employee does not show up
for work but still collects his or her paycheck as in Abhijt, Sendhil and Rema Corruption 6. Philp 2008
International Peacekeeping 313; the Indian Penal Code as cited in Carvajal 1999 Systemic Practice
and Action Research 339; Budhram 2018 Journal of Public Administration 123.

223 Carvajal 1999 Systemic Practice and Action Research 339; Philp 2008 International Peacekeeping 313;
Abhiijt, Sendhil and Rema Corruption 6; Kratcoski and Edelbacher Fraud and Corruption: Major Types,
Prevention, and Control 23.

224 Philp 2008 International Peacekeeping 313; Kratcoski and Edelbacher Fraud and Corruption: Major
Types, Prevention, and Control 23.

225 Kratcoski and Edelbacher Fraud and Corruption.: Major Types, Prevention, and Contro/ 23; Philp 2008
International Peacekeeping 313.

226 See para 2.2.1.1 above. Caiden and Caiden 1977 Public Administration Review 302; Philp 2008
Peacekeeping 313.

227 Philp 2008 International Peacekeeping 313; Kratcoski and Edelbacher Fraud and Corruption: Major
Types, Prevention, and Control 23.
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balance must be struck between the use of a universal description of misuse and allowing
enough flexibility in the formulation to acknowledge the subtle differences in acceptable

behaviour dictated by specific local circumstances and local cultures.
2.2.2 Forms of corruption

Corruption manifests itself in many specific acts,22s can take many forms and may vary in
scale.22s This section explores the different scales of corruption and then ventures into
some of the details of the different forms of corruption which are relevant to the context

of South African local government.
2.2.2.1 Petty and grand corruption

Grand corruption is understood in most cases to involve organisations or businesses
offering comparatively large bribes in return for something from the government.z°
However, it is not the amount of money or size of the advantage offered that determines
whether or not corruption is considered grand or petty.2 It is typically the positions of
the actors involved that determines the scale of corruption.232 Therefore, grand corruption
involves the government's top tiers, the political elite, or in the highest structures of

private businesses perhaps the board of directors or top management.22 These top

228 Administrative secrecy, vote buying, treason, subversion, illegal foreign transactions, smuggling,
kleptocracy, the privatisation of public funds, larceny, stealing, misappropriation, forgery,
embezzlement, the padding of accounts, the diversion of funds, the misuse of funds, unaudited
revenues, skimming, the abuse of power, intimidation, underserved pardons and remissions, torture,
deceit, fraud, misrepresentation, cheating, swindling, blackmail, the perversion of justice, giving false
evidence, unlawful detention, frame-ups, bribery, extortion, illegal levies, kickbacks, tampering with
elections, vote rigging, insider trading, the falsification of records, the unauthorised sale of public
offices, giving unauthorised loans, unauthorised monopolies, unauthorised contracts, the manipulation
of regulations, bias and favouritism in decision making, tax evasion, excessive profiteering, influence
peddling, favour-brokering, conflict of interest, dereliction of duty, illicit enrichment, embezzlement
and misappropriation. Bauer 2005 Journal for Contemporary History 57; April 2016 Africa Insight 84;
Ko and Weng 2011 Journal of Contemporary China 370; aa 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25,
27; and 28 of the UNCAC; aa 1 and 4 of the AUCPCC.

229 Tt must be emphasised again that no universal consensus exists as to what is deemed grand or petty
corruption. Fombad "Corruption and the Crisis of Constitutionalism in Africa" 19.

230 Kroukamp 2006 Journal of Public Administration 208.

231 Fombad "Corruption and the Crisis of Constitutionalism in Africa" 17.

232 Fombad "Corruption and the Crisis of Constitutionalism in Africa" 18.

233 U4 Anti-Corruption Resource Centre 2020 https://www.u4.no/topics/anti-corruption-basics/basics;
Jain 2001 Journal of Economic Surveys 74.

30


https://www.u4.no/topics/anti-corruption-basics/basics

structures consist of actors responsible for formulating and implementing rules, policies

and executive decisions.234

Petty corruption involves actors occupying more menial positions of power.2s Although
this is not a determining factor, the gratification or advantage offered (especially in the
case of bribery) is often small or modest compared with that offered in grand
corruption.zs Petty corruption can also be described as 'everyday corruption' and is
prevalent in the interface between the public service and residents or citizens. An example
of petty corruption is when a public official will issue government documentation only if

he or she receives payment that is greater than the official advertised price.z7
2.2.2.2 Collective corruption

Collective corruption occurs where a group of individuals conspires or colludes to further
its own interests at the expense of the general public.2¢ In other words, collective
corruption is committed when a group of persons or institutions agrees to engage in
corrupt activities.2s® Without the agreement, their actions would have been distinct and
unrelated instances of corruption.2« The idea of such an agreement is to maximise
personal gain while minimising the risks posed by corruption through the protection which
the existence of a network can offer.2s2 It can thus be observed that corruption can
sometimes manifest in networks of interactions and exchanges or semi-organised

structures.2+

234 U4 Anti-Corruption Resource Centre 2020 https://www.u4.no/topics/anti-corruption-basics/basics;
April and Sebola 2016 Africa Insight 84.

235 Sectional, group, or organisational gain refers to the gain for a "sub-group of peers that often forms
the most important reference group." Sayed and Bruce 2010 African Security Review 6; Grobler and
Joubert 2004 Acta Criminologica 91.

236 Kroukamp 2006 Journal of Public Administration 208; U4 Anti-Corruption Resource Centre 2020
https://www.u4.no/topics/anti-corruption-basics/basics.

237 U4 Anti-Corruption Resource Centre 2020 https://www.u4.no/topics/anti-corruption-basics/basics.

238 Ko and Weng 2011 Journal of Contemporary China 376; Gong 2002 Communist and Post-Communist
Studies 88.

239 Ko and Weng 2011 Journal of Contemporary China 376; Gong 2002 Communist and Post-Communist
Studies 88.

240 Ko and Weng 2011 Journal of Contemporary China 376; Gong 2002 Communist and Post-Communist
Studlies 88.

241 Gong 2002 Communist and Post-Communist Studies 88.

242 Shieh 2005 Journal of Contemporary China 69; Gong 2002 Communist and Post-Communist Studies
88.
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State capture is a specific form of collective corruption and takes place on a grand scale.2
State capture occurs when a small, elite group in a position of power manipulates the
formal and informal rules governing an aspect of society (often referred to as the 'rules
of the game') to its own benefit.2++ Thus, instead of subverting the rules, those engaging
in state capture change them.2:5 An example of recent state capture in local governmentz4
can be observed where the Nelson Mandela Bay Metropolitan Municipality was 'captured'
by an elite political faction.2+ This faction ensured that a carefully deployed network was
able to manipulate all the key departments in the municipality, such as financial
management, human resource management, and supply chain management, to unduly
serve the interests of the leaders of that faction at the expense of the general public.2
For some years the leaders of the political faction through this network ensured that large
tenders were awarded to their own or their families' and friends' companies while also
ensuring that the procured goods and services were overpriced.2« The collective
corruption ultimately contributed to the near financial and service delivery collapse of the

municipality.2s

What is peculiar to collective corruption is that it involves a network stretching across the

public and private sector and includes multiple companies, state departments, and often

243 Hellman and Kaufmann 2001 Finance and Development 31; Hellman, Jones and Kaufmann Seize the
State, Seize the Day 3.

244 Venter "State Capture, Corruption and Constitutionalism in South Africa" 70; Hellman, Jones and
Kaufmann Seize the State, Seize the Day 3; Hellman and Kaufmann 2001 Finance and Development
31; Madonsela 2019 African Studies 116; Martin and Solomon 2016 Southern African Peace and
Security Studies 21; Dassah 2018 The Journal for Transdisciplinary Research in Southern Africa 2.

245 Dassah 2018 The Journal for Transdisciplinary Research in Southern Africa 2.

246 For an examples of state capture in national government see Madonsela 2019 African Studies 113;
Martin and Solomon 2016 Southern African Peace and Security Studies 21; Dassah 2018 The Journal
for Transdisciplinary Research in Southern Africa 2; Venter "State Capture, Corruption and
Constitutionalism in South Africa" 77.

247 Martin and Solomon 2016 Southern African Peace and Security Studies 26; Olver 2018 Area
Development and Policy 280; Grobler and Joubert 2004 Acta Criminologica 91.

248 Qlver 2018 Area Development and Policy 280; Grobler and Joubert 2004 Acta Criminologica 91;
Madonsela 2019 African Studies 117; Martin and Solomon 2016 Southern African Peace and Security
Studies 26; Venter "State Capture, Corruption and Constitutionalism in South Africa" 77.

249 Olver 2018 Area Development and Policy 280; Grobler and Joubert 2004 Acta Criminologica 91; Martin
and Solomon 2016 Southern African Peace and Security Studies 26.

20 Olver 2018 Area Development and Policy 280; Grobler and Joubert 2004 Acta Criminologica 91;
Madonsela 2019 African Studies 117; Martin and Solomon 2016 Southern African Peace and Security
Studies 26.
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groups engaged in organised crime.2t All of these actors cooperate to unduly advance
their interests at the expense of the general public.252 A further distinguishing feature is
that collective corruption is frequently facilitated by organised crime, which is responsible
for the formation and coordination of corrupt networks.2ss Thus, the extent of collective
corruption relies on its facilitative network's size, influence and structure, which in turn
relies on the resources available for abuse, the people involved, and the length of time

the network has been in operation.2s4

Another characteristic of collective corruption is that the corrupt act is planned in
advance. It is always executed according to a plan developed well in advance detailing
the different roles each actor is to play.2s* Collective corruption rarely involves one act of
corruption and recurs as long as the facilitating network survives.zs¢ This type of
corruption may therefore become a part of an organisation's culture and because of its

recurrent nature may become systemic corruption.2s7
2.2.2.3 Systemic corruption

Systemic corruption (also referred to as institutional corruption)2 is present when
corruption is so widespread that it completely alters the operation of social systems such
as governmental, political, organisational, economic, cultural and religious systems,
allowing power to be repeatedly abused at the expense of the other members in those
systems.z¢ This type of corruption can involve all of the levels of a social system.2e
Systemic corruption alters the operation of a social system so that the system can no
longer function without corruption taking place.2s2 A defining feature of systemic

corruption is that members of the particular social system consider corrupt practices as

251 Ko and Weng 2011 Journal of Contemporary China 376; Gong 2002 Communist and Post-Communist
Studies 88; Madonsela 2019 African Studies 118.

252 Shieh 2005 Journal of Contemporary China 69.

253 Shieh 2005 Journal of Contemporary China 69; Madonsela 2019 African Studies 118.

24 Carvajal 1999 Systemic Practice and Action Research 340; Madonsela 2019 African Studies 118.

5 Carvajal 1999 Systemic Practice and Action Research 340; Madonsela 2019 African Studies 118.

2% Frost and Tischer 2014 European Management Review 191.

257 Frost and Tischer 2014 European Management Review 191.

258 Grobler and Joubert 2004 Acta Criminologica 91.

259 Grobler and Joubert 2004 Acta Criminologica 91; Fombad "Corruption and the Crisis of
Constitutionalism in Africa" 17.

260 April and Sebola 2016 Africa Insight 84; Begovic 2005 Cadal Documentos 3.

261 Kratcoski and Edelbacher Fraud and Corruption: Major Types, Prevention, and Control 25.
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the accepted norm in the functioning of that system.z2 Therefore, corrupt practices
become the norm and the acceptable standard of behaviour necessary to accomplish
goals in that social system.zs3 In such cases, corruption has been institutionalised to the
extent that individuals who behave according to the rules (and not according to the

corrupt traditions) are penalised.264

Systemic corruption can be limited to one organisation, in which case it may be called
organisational corruption.zss The organisation exploits its influence in a market or over
resources to gain material benefits for the organisation by violating official rules at the

expense of the public or the state.zs¢
2.2.2.4 Coerced corruption

Coerced corruption occurs when one of the parties to corruption threatens the other with
harm or potential harm should the other choose not to participate in the corrupt act.27
Corruption is therefore not always committed out of the free will of both parties.2¢ This
form of corruption is also sometimes referred to as extortive corruption or defensive
corruption.2s® The difference between extortive or coerced corruption and normal
transactional corruption is that transactional corruption contains an element of mutual
agreement. In contrast, extortive corruption involves compulsion through a threat of
actual harm unless the gratification is offered.2> Another difference between common
extortion and extortive corruption is that all the elements of an extortive crime and

corruption are present in one act.2”

262 Fombad "Corruption and the Crisis of Constitutionalism in Africa" 17; Kratcoski and Edelbacher Fraud
and Corruption: Major Types, Prevention, and Contro/ 25.

263 Jain 2001 Journal of Economic Surveys 75.

264 Caiden and Caiden 1977 Public Administration Review 305; Fombad "Corruption and the Crisis of
Constitutionalism in Africa" 17.

265 See para 2.2.2.2 above.

266 Ko and Weng 2011 Journal of Contemporary China 376.

267 Grobler and Joubert 2004 Acta Criminologica 91.

268 Grobler and Joubert 2004 Acta Criminologica 91; Carvajal 1999 Systemic Practice and Action Research
337.

269 Carvajal 1999 Systemic Practice and Action Research 337.

270 Heywood 2007 Political Science and Politics 696; Andersen 2018 Journal of Human Rights Practice
180; Schopf 2015 Journal of Comparative Asian Development 284.
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Business 2; Schopf 2015 Journal of Comparative Asian Development 284.
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For example, in South Korea under the dictatorial rule of Chun Dhoo-whan extortive
corruption was observed in government practices where some public officials threatened
residents' private property rights with expropriation to elicit bribes referred to as
'protection money'.272 Extortive corruption has also been observed in the South African
Police Service, 22 where police officers refuse to offer essential protection to or to support
victims unless bribes are paid, especially in areas like the Cape Flats, where gang-related

crimes are rife.2
2.2.2.5 Noble cause corruption

Noble cause corruption occurs when officials act beyond the scope of their functions and
powers to achieve seemingly legitimate objectives.2’> Here, those who participate in
corrupt acts or in bending the rules claim that their acts are justified by their being in
what they call a noble cause.2s Noble cause corruption is also referred to as process
corruption and commonly takes place in law enforcement units or organs of state such
as SAPS.2”7 Noble cause corruption, also known as the so-called Dirty Harry problem, is
motivated by the desire to advance the interests of a society.2”# Corruption here is
rationalised as 'the end justifying the means', and perpetrators deny the criminality of the
corrupt acts by compensating for and delimiting a perceived failed or unjust system.27
For instance, as protectors of the community, police officials may feel compelled to
remove dangerous criminals from the community by any means necessary, such as
deceiving suspects into confessing, eliciting criminal acts or tampering with evidence.2e
This form of corruption is less prevalent in municipalities. It can take place, however,
when a municipal officer subverts formal processes to aid a resident. For example, a

municipal officer may have personal knowledge of the difficult circumstances of a resident

272 Schopf 2015 Journal of Comparative Asian Development 284, 288.

273 Hereafter the SAPS.

274 Corruption Watch The Writing is on the Wall 49.

275 Kleinig 2002 International Journal of Police Science & Management 289.

276 Cooper 2012 Policing and Society 169; Kleinig 2002 International Journal of Police Science &
Management 287 .

277 Kleinig 2002 International Journal of Police Science & Management 289; Merrington et a/ 2014
International Journal of Management and Administrative Sciences 19, 20.

278 Cooper 2011 Policing and Society 171; Merrington 2014 International Journal of Management and
Administrative Sciences 19, 20.

279 Merrington 2014 International Journal of Management and Administrative Sciences 19, 20.

280 Cooper 2011 Policing and Society 171.
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and may register the resident as an indigent without proper documentation or following
due process. One can observe that often no physical transaction takes place between the
two parties, and that the gain in this instance is the feeling that the perpetrator

contributed to the public good.2:
2.2.2.6 Legal and illegal corruption

Corruption can be legal or illegal. An examination of the applicable laws can establish
legality.2#2 Illegal corruption can be ascertained from the actions in law which are declared
as illegal and subject to criminal or civil sanctions. Although certain corrupt actions may
be legal they are considered to be unacceptable behaviour (according to predetermined
rules).zs Legal corruption therefore occurs where the relevant legal frameworks do not
prohibit certain actions, but where these actions are considered to be in contradiction of

acceptable standards of behaviour.2s

For example, lobby groups such as labour unions are protected by legislation and may
exert undue pressure on the state government to ensure a specific governance outcome.
To illustrate, trade unions arranging mass strike action to exert pressure on the South
African government may take specific action in response to the country's economic
problems.2ss This alone does not constitute corruption although it may have a crippling
effect on governance or the normal day-to-day functioning of the community, and may
be accompanied by unrealistic demands which the government cannot meet without
absorbing severe impacts on other governance matters.2s So government is left with an
impossible choice: giving in to the unrealistic demands and thus unduly changing

governance priorities, or doing nothing and letting the crippling situation remain.

Legal corruption can also be seen as an act that falls on the so-called borderline, making

it difficult to distinguish between corruption and a simple favour.2s” For example, a

281 Cooper 2011 Policing and Society 169.

282 Kaufman and Vicente 2011 Economics and Politics 199.

283 See para 2.2.1.4 above for details on misuse. Kaufman and Vicente 2011 Economics and Politics 199.
284 Kaufman and Vicente 2011 Economics and Politics 199.

285 Tembo Independent Online 1.
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resident overdue on his or her municipal services account may offer a municipal officer
(in this case an electrician) a soft drink on @ warm day. Is this an implicit bribe not to

disconnect the resident’s electricity, therefore corruption, or is it simply being courteous?
2.2.3 Corruption in the public sector

International and regional corruption law tends to focus on public sector corruption,
although no explicit definition is provided.2s8 However, international and regional law and
policy do have some agreement on certain characteristics of public sector corruption that
distinguishes it from private sector corruption.zs® In South Africa the Constitution also
explicitly forbids: " the use of ... position or any information entrusted to them (cabinet

members and deputy ministers), to enrich themselves."2%0

One distinction between public and private sector corruption lies in whether the parties
involved in the corrupt act hold a public or private office. 'Public office', in this instance,
includes both elected and non-elected public officials.2t To establish what qualifies as
public office in a specific legal order, one must examine the relevant legal definition. By
way of illustration, in South Africa section 239 of the Constitution provides such a
definition. It determines that an organ of state includes any person, functionary or
institution which exercises a public power or performs a public function.22 From this
definition one may determine that public office in South Africa is regarded as any position
where an individual exercises a public power or performs a public function. This definition
also shows that where a private company steps into the shoes of government by way of
a contract (to render a public function), such a company can become involved in public

sector corruption.

Public office is often considered in terms of the responsibility of the public interest it

serves.2es Corrupt acts involve the distortion of that responsibility to serve private interests

288 A3 7,8,9,10and 12 of UNCAC; a 7 of the AUCPCC; the preamble of the OECD Good Practice Guidance
on Internal Controls, Ethics and Compliance (2010) https://bit.ly/3yrFaP4; aa 3 and 6 of SADC Protoco/
Against Corruption (2001) https://bit.ly/2VFRigl.

289 See para 2.2.2 above.

290 5 96(2)(c) of the Constitution.

291 Cuervo-Cazurra 2006 Journal of International Business Studies 808.

292 5 239(b) of the Constitution.

293 Sampford et al (eds) Measuring Corruption 45.
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instead of public interest.2°+ Public sector corruption requires a violation of the rules (or
biased enforcement of such rules),2%s horms, or public expectations that accompany the

specific public office.2%

These rules may be formal bureaucratic standards such as laws, policies, and regulations.
For South African local government, these may include the Municipal Supply Chain
Management Regulations, indigent policies, the MIMF, and the codes of conduct in the
Systems Act.2¢” However, some rules may be informal standards regarding how public
officials ought to behave.z¢ For example, the Constitution requires municipal officials to
adhere to a high standard of professional ethics.2® The parameters of professional ethics
are often implied and can therefore be considered as informal, unwritten rules.3° These
rules are socio-psychological expectations rather than rules recorded in statutes.z: Often
the community views a violation of these informal rules as corruption, because public
officials are appointed to serve the public well-being.®2 Furthermore public officials are

considered to have a fiduciary duty towards the general public.:

For an act to be corrupt, the public official must misuse or abuse his or her public office
in a specific way. When the public official accepts a benefit for doing something (or the
exercise or omission of a discretion) which he is obliged to do or not to do in any way,
this is considered a misuse of office.z0+ For instance, where a municipal official expects to
receive a bribe to induce him or her to process an indigent application, this would
constitute public sector corruption. Misuse or abuse in public sector corruption further

entails an exchange of illicit value, which may include money, sexual favours, a

294 Agbor 2019 African Journal of International and Comparative Law 53; Sampford et al (eds) Measuring
Corruption 45.

235 Begovic 2005 Cadal Documentos 4.

26 Sampford et al (eds) Measuring Corruption 47.

27 S 1 of the GenN 868 in GG 27636 of 30 May 2005; MIMF para 1; Schedule 1 of the Systems Act;
Department of Provincial and Local Government National Framework for Municipal Indigent Policies
20.

298 Rose and Peiffer Bad Governance & Corruption 4.

299 5 195(1)(a) of the Constitution.
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301 Rose and Peiffer Bad Governance & Corruption 4.

302 Mle 2012 Africa’s Public Service Delivery and Performance Review 32; Dintwe 2003 Journal of Public
Administration 557.

303 Dintwe 2003 Journal of Public Administration 557.

304 Carvajal 1999 Systemic Practice and Action Research 338.

38



promotion, or greater influence in a political party.zs It may also be that there is only one
party involved in the corrupt act, such as where the public official diverts public property

for his or her personal gain without an incentive from another party.

Another distinction between public sector corruption and private sector corruption is that
the victims of public sector corruption are the state and general public, whereas the
victims of private sector corruption are limited to a determinable group only. Thus, in

instances of public sector corruption the victim is the entire community.s0s

Systemic corruption in the public sector manifests itself where corruption is aimed to
systematically create strategic influence (which may be legal or ethical) to undermine the
effectiveness of government or state processes. This diverts the state's resources from
its purpose and weakens its ability to fulfil its mandate.*” In Bangladesh, for example,
systemic corruption has become part of the public service culture.¢ Some essential public
services are impossible to access without bribes, which culture (called tadbir) has
immobilised the state administration.ze° These practices vary from bribes for the granting
of access to services and public goods, to the negligence of official duties (such as coming
to the office late or leaving early), to a patronage system (the process of awarding major

contracts through bypassing competitive norms).s10

This section of the thesis has explored the meaning and context of public sector
corruption. The premise of this study is that public sector corruption in local government
may threaten sustainability. In the section to follow the concept of sustainable
development is considered with a view essentially to being able to draw the links between
the absence of public sector corruption and thriving sustainable cities and towns in South

Africa.su
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309 Zafarullah and Siddiquee 2001 Public Organization Review: A Global Journal 468, 470, 475.
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2.3 Sustainable development as a concept

The Oxford Dictionary describes sustainability as "the ability to sustain or conserve an
ecological balance by avoiding the depletion of natural resources." 312 This provides a
starting point for any discussion on sustainability. The development of sustainability or
sustainable development as a notion in policy and law can be traced back to conferences
of the United Nations, such as the United Nations Conference on Human Development in

1972, where it was agreed that the environment and development are intertwined.3:3

From the above realisation came the idea of environmentally sound - or eco-
development.s4 The latter maintained a strong focus on ecological goals and gave rise to
many conservation strategies.ss Furthermore, it was characterised by the idea that
conservation and development were irreconcilable.s:s Later development of the

sustainability concept included a more holistic human development element.3

One of the first and now most often quoted definitions for sustainable development in
law and policy can be found in the 1987 Report of the World Commission on Environment
and Development,3:¢ Our Common Future.3® According to the WCED, sustainable
development takes place where the present needs of a community are met without

compromising the ability of future generations to satisfy their own.320 This Report

312 Stevenson and Waite (eds) Concise Oxford English Dictionary 1452.

313 Hassall Towards Sustainability in South Africa: A Study of Local Government Sustainability Planning in
the Cape Metropolitan Area 11. See Bosselman The Principle of Sustainability: Transforming Law and
Governance 11 for a very detailed discussion on the underlying philosophical development of
sustainability.
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the Cape Metropolitan Area 11.

315 Some of the popular international instruments include United Nations Framework Convention on
Climate Change (1992) 31 ILM 848; United Nations Convention on the International Trade of
Endangered Species of Wild Fauna and Flora (1974) 12 ILM 1085; United Nations Convention on
Biological Diversity (1992); Declaration of the United Nations Conference on the Human Environment
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31 ILM 814.
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replaced the prevalent view that sustainability and development are irreconcilable with a

framework for integrating environmental and developmental needs.z32:

The definition of sustainable development in WCED 1987 Our Common Futures?? serves
as the basis of many subsequent formulations and theories of sustainability.s It is
reasonably flexible and can be relative to a specific context. A considerable amount of
research has been done on what sustainability might entail, which has led to various
theories.32+ A brief overview of some of these studies should sketch a meaningful context

for the focus of this present study on sustainability in local government.s2s

Two popular schools of thought in the sustainability paradigm are the anthropocentric
and ecocentric schools of thought.s>¢ These are at opposite ends of the sustainability
paradigm.327 Sustainability places humanity at the heart of sustainable development when
viewed through an anthropocentric lens. Nature and natural resources are viewed in
terms of what they may provide in the service of human kind, and are valued according
to the value they hold for people.s2 It has been argued that the Brundtland Report adopts

an anthropocentric approach, and the argument seems to be validated when one

321 WCED 1987 Our Common Future paras 2-7.

322 Hereafter the Brundtland Report.

323 Hassall Towards Sustainability in South Africa: A Study of Local Government Sustainability Planning in
the Cape Metropolitan Area 18; Preuss 2007 Business Strategy and the Environment 356; Agyeman
Introducing Just Sustainabilities: Policy, Planning and Practice 5.

324 Preuss 2007 Business Strategy and the Environment 356; Agyeman Introducing Just Sustainabilities:
Policy, Planning and Practice 5; Owosuyi 2015 PELJT2013; Van der Merwe Gity Government Resilience:
Towards a Diagnostic Instrument 131; Hassall Towards Sustainability in South Africa: A Study of Local
Government Sustainability Planning in the Cape Metropolitan Area 20.

325 See para 2.3 below.

326 Kortenkamp and Moore 2001 Journal of Environmental Psychology 261; Hassall Towards Sustainability
in South Africa: A Study of Local Government Sustainability Planning in the Cape Metropolitan Area
20; Seghezzo 2009 Environmental Politics 540; Ten Have Environmental Ethics and International Policy
30; Du Plessis Fulfilment of South Africa’s Constitutional Environmental Right in the Local Government
Sphere 54; Haughton and Hunter Sustainable Cities 18.

327" Hoffman and Sandelands 2005 Organization Environment 143; Hassall Towards Sustainability in South
Africa: A Study of Local Government Sustainability Planning in the Cape Metropolitan Area 20;
Kortenkamp and Moore 2001 Journal of Environmental Psychology 261.

328 Seghezzo 2009 Environmental Politics 540; Taylor et a/2020 Conservation Biology 1091; Hoffman and
Sandelands 2005 Organization Environment 144.
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considers the Report's emphasis on the well-being of people as the ultimate goal of all

environmental and development policies.s2°

On the other side of the sustainability paradigm is the ecocentric school of thought, which
views nature and ecology as the pivotal factors that should dictate social and economic
behaviour.30 In contrast with the anthropocentric theory, this theory recognises that
people are intrinsic to nature as opposed to being superior to and in control of nature.sst
One can find different extensions of ecocentrism in this school of thought, varying from

deep ecologists to more liberal scholars.332

According to Hassall, an ideal theory of sustainability can be found in the common ground
between the above two schools of thought.sss This would suggest that sustainability
should be approached from the view that humankind should live within the finite
ecological boundaries of the Earth.3:+ Nature is thus treasured as being of value in its own
right, and its intrinsic value is independent of its usefulness to people. Environmental
protection and restraint in the consumption of the Earth's resources are thus of

paramount importance.33s

Four dimensions of sustainability can be identified in the multiple definitions that exist,
namely environmental, social, economic and governance dimensions.3* Certain interests

fall within these dimensions and can be said to stand in a unique, interdependent

329 Kopnina et a/2018 Journal of Agricultural and Environmental Ethics 113; Hassall Towards Sustainability
in South Africa: A Study of Local Government Sustainability Planning in the Cape Metropolitan Area
22,

330 Washington et a/ 2017 The Ecological Citizen 2; Gray, Whyte and Curry 2018 The Fcological Citizen
130; Taylor et a/ 2020 Conservation Biology 1092.

31 Taylor et al 2020 Conservation Biology 1092.

332 Seghezzo 2009 Environmental Politics 540; Hassall Towards Sustainability in South Africa: A Study of
Local Government Sustainability Planning in the Cape Metropolitan Area 25; Taylor et a/ 2020
Conservation Biology 1090; Ten Have Environmental Ethics and International Policy 30; Haughton and
Hunter Sustainable Cities 18.

333 Gough, Scott and Stables 2000 International Research in Geographical and Environmental Education
44; Hassall Towards Sustainability in South Africa: A Study of Local Government Sustainability Planning
in the Cape Metropolitan Area 29.

34 Koretenkamp and Moore 2001 Journal of Environmental Psychology 261; Hassall Towards
Sustainability in South Africa: A Study of Local Government Sustainability Planning in the Cape
Metropolitan Area 29.

335 Hassall Towards Sustainability in South Africa: A Study of Local Government Sustainability Planning in
the Cape Metropolitan Area 29.

336 Owosuyi 2015 PELJ 2017. Also see para 1.3 above.
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relationship with the dimension to which they relate.ss” For example, in many instances
environmental interests require the conservation of natural resources, whereas economic
growth may require the exploitation of such resources. Another example includes social
interests, which may involve food security, the search for which is sometimes
accompanied by destructive agricultural practices. Since these interests often stand at

odds with each other, trade-offs might be inevitable.3ss

The relationships among these interests can further be explained by venturing into
sustainability's so-called green and brown agendas. Agyeman33? states that a large part
of the early research on sustainability has a dominant focus on sustainability's green or
environmental aspect. Du Plessis,3+ however, indicates that one can observe a shift in
academic discourse to the inclusion of a brown agenda.3# A shift may thus be observed
towards realising that development does not have to take place at the expense of the
environment. This shift may be attributed to the realisation that human beings are an

integral part of the earth's ecological system.s3+

In this context, the green agenda refers to ecological issues, including ecosystem
protection, the protection and prevention of the degradation of natural resources and the
mitigation of the adverse effects of climate change.3+ In addition, the green agenda deals
with issues such as environmental justice, inter-generational equity and the right to the

environment of future generations.3+

337 Elder 1990 McGill Law Journal 841; preface of the United Cities and Local Governments the Sustainable
Developments Goals: What Local Governments Need to Know; Du Plessis (ed) Environmental Law and
Local Government in South Africa 1-11.

338 Agyeman Introducing Just Sustainabilities. Policy, Planning and Practice 5.

339 Agyeman Introducing Just Sustainabilities. Policy, Planning and Practice 5.

340 Du Plessis 2015 PELJ 1849.

341 Nel and Kotzé "Environmental management: An introduction" 3.

342 Owosuyi 2015 PELJ 2013; Van der Merwe City Government Resilience: Towards a Diagnostic
Instrument 131; Sen "Development as Capacity Expansion" 41-58; Du Plessis 2015 PELJ 1849.

343 Allen and You (eds) Sustainable Urbanisation. Bridging the Green and Brown Agendas 5; Du Plessis
2015 PELT 1849.

344 McGranahan and Satterthwaite "Environmental Health or Ecological Sustainability? Reconciling the
Brown and Green Agendas in Urban Development" 75; Du Plessis 2015 PELJ 1849.
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In contrast, the brown agenda is concerned with the social and economic issues of the
present.3ss This agenda focusses on issues such as human security and vulnerabilities,
human livelihoods in the built environment, and the fulfilment of basic human needs.34
What may be noted in considering the brown agenda is that it relates to the immediate,
local or health-related effects of human activity on the people of today (it is intra-
generational). Thus, it stands in contrast to the green agenda, which is concerned with
the effects of human activity on future generations (it is inter-generational).3s The
Constitution may be seen as featuring both the brown and the green agenda in its
environmental right.=#¢ It accords protection to the natural resource base (the green

agenda) and the health and well-being of people (the brown agenda).3+

Du Plessis and Nel?*0 showcase the intricacies and interdependence of environmental,
social and economic issues in local government. The authors use a sustainable
development model which consists of four dimensions: an economic dimension
embedded in a social dimension, which is embedded in the environmental dimension, all
on the foundation of the governance dimension (hereafter referred to as the four
embedded dimension model).3: The interdependence amongst these dimensions may be
illustrated as follows: the economic dimension, which is often the subject of
developmental policy, depends on the social and environmental spheres for its continued

vitality. Hence, an essential component of sustainability requires that the economic

345 Williams 1997 Geography 18; Du Plessis 2015 PELJ 1849; Allen and You (eds) Sustainable
Urbanisation: Bridging the Green and Brown Agendas 5.

346 McGranahan and Satterthwaite "Environmental Health or Ecological Sustainability? Reconciling the
Brown and Green Agendas in Urban Development" 75; Du Plessis 2015 PE/J 1850.

347 Pugh (ed) Sustainable Cities in Developing Countries 74; Du Plessis 2015 PELJ 1850; McGranahan and
Satterthwaite "Environmental Health or Ecological Sustainability? Reconciling the Brown and Green
Agendas in Urban Development" 75; Agyeman 2008 Journal of Media & Cultural Studies 753; UN
Habitat Sustainable Urbanisation. Bridging the Green and Brown Agendas 6; Scheurer and Newman A
European Model Bridging the Green and Brown Agendas 3.

348 S 24 of the Constitution.

349 Du Plessis 2015 PELJ 1848, 1857.

350 Du Plessis (ed) Environmental Law and Local Government in South Africa 1-11; Department of
Environmental Affairs and Tourism National Framework on Sustainable Development in South Africa
19; Kocmanova, Hrebicek and Docekalova 2011 Ekonomika ir Vadyba 543; SACN State of South African
Cities Report 2016 163.

351 Many other models exist to illustrate the relationship and interlinkages of the interests inherent in
sustainability, for example the three-pillar model, the three overlapping spheres model, the nested
three spheres model and the prism model in Thatcher HFSD Working Paper, but this study will make
use of the four embedded dimensions model only.
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dimension be regulated to ensure respect for the integrity of the environmental and social
dimensions.®2 Du Plessis and Nel*: acknowledge that good governance is required to
maintain the balance of these often-competing interests properly. Economic, and
environmental interests may be mutually and amicably integrated through the exercise
of good governance.3** Sustainability, thus, consists of a balance and integration of

environmental, economic, and social issues, built on a foundation of good governance.3>>
2.4 Sustainable development in South African local government

This study is particularly concerned with the meaning of sustainable development from a
local government perspective. Internationally, Local Agenda 2135 emphasises the role of
local government in sustainable development and indicates that many of the obstacles to
sustainable development are rooted in local government.3>’ As a result of their proximity
to communities, local authorities play a vital role in sustainability.3>8 Internationally and
regionally, law and policy developments refer to a range of terms when dealing with local

government sustainability, including cities, local authorities and urban sustainability.3s

Although the Brundtland Report provides no definition of sustainability in local
government, it dedicates an entire chapter to local authorities and the actions necessary
to attain sustainable development.z® Some of these actions include the provision of
adequate housing and adequate services, and the effective management of built areas.:

Substantial responsibility is also placed on local government to conserve and manage

352 O'Connor 2006 Ecological Complexity 285.

353 Du Plessis (ed) Environmental Law and Local Government in South Africa 1-12.

354 Department of Environmental Affairs and Tourism National Framework on Sustainable Development
/in South Africa 15.

355 Preuss 2007 Business Strategy and the Environment 356; Hassall Towards Sustainability in South
Africa: A Study of Local Government Sustainability Planning in the Cape Metropolitan Area 21;
Department of Environmental Affairs and Tourism National Framework on Sustainable Development
in South Africa para A6.

356 An internationally negotiated action plan aimed at promoting sustainable development.

357 S 3 of chapter 28 in the United Nations Agenda 21 (1992) 31 ILM 874.

358 Evans et al Governing Sustainable Cities 1.

359 United Nations Agenda 21 (1992) 31 ILM 874; UN Agenda 2030; Sustainable Cities Project 1990 UN
Habitat.

360 Chapter 9, ss 2 and 4 of the Brundtland Report; Van der Berg Municipal Planning Law and Policy for
Sustainable Cities in South Africa 42.

361 Chapter 9, ss 2 and 4 of the Brundtland Report; Van der Berg Municipal Planning Law and Policy for
Sustainable Cities in South Africa 42.
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ecosystems such as forests.s2 The international city network, Local Governments for
Sustainabilityss views sustainability in local government as delivering basic
environmental, social, and economic services to the community without threatening the

viability of the natural, built, and social systems on which such services depend.364

The Sustainable Cities Project of UN Habitatsss provides one of the early definitions of a
sustainable city.sss A sustainable city is defined as one where social, economic, and
physical developmental achievements are everlasting, and natural resources are exploited
sustainably.s” Additionally, the above project advises that local government should
minimise hazards that threaten development in order to ensure resilience in the form of
lasting security.®s8 The Habitat Agenda Istanbul Declaration on Human Settlementss
elaborated on this definition to include certain features such as the provision of affordable
housing, implementing equality practices, public participation, sound financial

management, economic stimulation practices and monitoring of sustainable practices.3

The SDGs do not expressly define sustainability in local government, but SDG 11 is
dedicated to creating sustainable cities and communities by the year 2030. The targets
of SDG 11 guide what actions are required for sustainability in cities and communities.s:
These targets are mostly a collection of the components of previous definitions on
sustainability in cities or local authorities and include access to safe and affordable basic

services,®2 reduced adverse per capita environmental impacts,2 improved municipal air

362 Chapter 5, s IV of the Brundtland Report.

363 Hereafter the ICLEL.

364 Brugmann 1996 Environment Impact Assessment Review 364.

365 A programme of the United Nations focussed on improving sustainable urban development and
improving human settlements.

366 Sustainable Cities Project 1990 UN Habitat.

367 Sustainable Cities Project 1990 UN Habitat.

368 Sustainable Cities Project 1990 UN Habitat.

369 Habitat Agenda Istanbul Declaration on Human Settlements UN Doc A/CONF165/14 (1996).

370 Habitat Agenda Istanbul Declaration on Human Settlements UN Doc A/CONF165/14 (1996); Van der
Berg Municipal Planning Law and Policy for Sustainable Cities in South Africa 44.

371 Fuo "Funding and Good Financial Governance as Imperatives for Cities' Pursuit of SDG 11" 87; Van
der Berg Municipal Planning Law and Policy for Sustainable Cities in South Africa 46. One can further
infer from the acknowledgement that "no one should be left behind" that SDG 11 includes not only
cities but also smaller towns and rural communities.

372 UN Agenda 2030 SDG 11, target 11.1; Van der Berg Municipal Planning Law and Policy for Sustainable
Cities in South Africa 46.

373 UN Agenda 2030 SDG 11, target 11.6; Van der Berg Municipal Planning Law and Policy for Sustainable
Cities in South Africa 46.
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quality and waste management,®”* access to green public space,s> the protection of
cultural and natural heritage sites,*¢ and sustainable links among urban, peri-urban and
rural communities.s”” SDG 11 also aspires to encourage human settlements (cities and
smaller towns or urban areas) to adopt and implement policies to promote community
inclusion, resource efficiency, climate change responsiveness, and resilience.37 Although
SDG 11 is silent on aspects of good governance, sound financial management and
financial sustainability, SDG 16 addresses these extensively.3® SDG 11 read with SDG 16
implies an objective to promote inclusive cities through strong institutions, access to

justice and accountability.ss

Although sustainable development in local government cannot be equated with a
sustainable city, an investigation into what sustainable cities are may inform subsequent
interpretations of sustainable development in local government. Perhaps the most
comprehensive description of sustainable cities may be found in the Habitat III New
Urban Agenda.*®* This description includes all the features highlighted above by the
Brundtland Report, ICLEI, the Sustainable Cities Project, SDG 11 and the Habitat Agenda
Istanbul Declaration on Human Settlements.ss2 The Habitat III New Urban Agenda
highlights additional features of a sustainable city. A sustainable city should fulfil its social
function, which includes the social and ecological function of land.zss City governance is
participatory and should generate a sense of belonging and ownership among residents,

where the specific needs of the vulnerable are recognised.3s+ A sustainable city would also

374 UN Agenda 2030 SDG 11, target 11.6; Van der Berg Municipal Planning Law and Policy for Sustainable
Cities in South Africa 46.

375 UN Agenda 2030 SDG 11, target 11.7; Van der Berg Municipal Planning Law and Policy for Sustainable
Cities in South Africa 46.

376 UN Agenda 2030 SDG 11, target 11.4; Van der Berg Municipal Planning Law and Policy for Sustainable
Cities in South Africa 46.

377 UN Agenda SDG 11, target 11.A; Van der Berg Municipal Planning Law and Policy for Sustainable Cities
in South Africa 46.

378 UN Agenda SDG 11, target 11.B; Van der Berg Municipal Planning Law and Policy for Sustainable Cities
in South Africa 46.

379 UN Agenda 2030 SDG 11, 16.

380 UN Agenda 2030 SDG 16.

381 Habitat IIT New Urban Agenda UN Doc A/RES/71/256 (2017) (hereafter Habitat III).

382 Habitat Agenda Istanbul Declaration on Human Settlements UN Doc A/CONF165/14 (1996).
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foster social cohesion, inclusion and safety for peaceful and pluralistic societies.3ss
Sustainable cites should meet the challenges and opportunities (which include the
facilitation of sustainable economic growth) of the present and future sustainable and
inclusively.se¢ These cities should utilise urbanisation as a means of structural
transformation, enhanced productivity and resource efficiency by harnessing local
economies (including the informal economy).” The sustainable city would fulfil its
territorial functions across administrative boundaries,3¢ and further act as a hub and
driver for balanced, sustainable and integrated urban and general territorial development.
Sustainable cities promote responsive planning and investment for sustainable, safe, and
accessible transport systems.se These cities would adopt and implement disaster risk
reduction and management programmes aimed at reducing vulnerability and building

resilience and responsiveness.3%

It is uncommon to come by a depiction of sustainable development in the local
government or city context in African regional law. Instead, Agenda 2063 approaches
sustainable development in the context of African civilisation as a whole. However, a hint
of how the AU envisions sustainable development in a community can be found in
Agenda 2063's first aspiration. This aspiration states that sustainable settlements must
act as hotspots for cultural and economic development, they should have modern
infrastructure, and their residents should have access to affordable and decent housing
and all the basic necessities of life such as water, sanitation, energy, public transport and

information and communications technologies.=e2

The formulation of sustainable development in local government depends on many

factors, such as whether the community is situated in a developed or developing country;

385 Habitat III para 13; Van der Berg Municipal Planning Law and Policy for Sustainable Cities in South
Africa 46.

38 Habitat III para 13; Van der Berg Municipal Planning Law and Policy for Sustainable Cities in South
Africa 46.

387 Habitat III para 13; Caprotti et a/2017 Urban Research and Practice 369.

388 Habitat III para 13; Van der Berg Municipal Planning Law and Policy for Sustainable Cities in South
Africa 46.

389 Habitat III para 13; Caprotti et a/2017 Urban Research and Practice 369.

3% Habitat III para 13; Caprotti et a/2017 Urban Research and Practice 369.

31 Hereafter the AU.

392 Agenda 2063 2.
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the national political and developmental objectives of the state; the historical and cultural
context of the community; and the community's geography, environmental conditions,
resources, capacity and level of decentralisation.3*s The contextually bound nature of
sustainable development warrants a more in-depth investigation into what sustainable

development looks like for South African local government.

In agreement with the above international and regional developments, South Africa has
incorporated the idea of sustainable development in local government into its law and
policies.+ Given J/nter alia its legislative and executive competence, South African local
government is placed in a position to help facilitate sustainable development.=> An
argument can also be made that local government has the most immediate mandate of
all spheres of government for developing the ideal physical work and living environment
for communities.s In the South African context, the Constitution grants local government
various competencies, which, if utilised correctly, may be key to unlocking sustainable
development.3?” These competencies include managing ambient environmental quality,
determining land use and land planning, and managing waste disposal, municipal

transport, and urban renewal.39¢

The National Framework of Sustainable Development in South Africa 20083 describes
sustainable development in general as encompassing an economically prosperous society.
Furthermore, it denotes an independent state that protects its democracy, meets its
people's basic needs, responsibly manages its limited ecological resources for current and
future generations, advances efficient and effective integrated planning, and promotes
cooperative governance.*%° In addition, NEMA defines sustainable development in South

Africa as the integration and translation of different social, economic and environmental

393 Also see Guy and Marvin 1999 European Urban and Regional Studies 271; Van der Berg Municijpal
Planning Law and Policy for Sustainable Cities in South Africa 56.

394 See para 2.3.1 above.

395 S 152 and Schedules 4B and 5B of the Constitution.

3% Du Plessis 2015 PELJ 1854.

397 Hassall Towards Sustainability in South Africa: A Study of Local Government Sustainability Planning in
the Cape Metropolitan Area 69.

3%8  Schedules 4B and 5B of the Constitution.

399 Department of Environmental Affairs and Tourism National Framework on Sustainable Development
in South Africa.

400 Department of Environmental Affairs and Tourism National Framework on Sustainable Development
/in South Africa para A8.
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interests into planning, implementation and decision-making to ensure that development

will serve the present and future generations.0!

Moving to sustainable development in South African local government specifically, one
may turn to the objectives for local government in the Constitution.«2 These objectives
can be said to claim how local governments in South Africa should govern. As previously
stated, this includes the provision of an accountable and democratic local authority,+s the
sustainable provision of services,“+ the promotion of social and economic development,+s
the promotion of a safe and healthy environment+s and the encouragement of community
participation in local governance.+” These objects of local government intersect with all
four dimensions of sustainability at a textual level. Moreover, in referring inter alia to
accountable and democratic governance, it can be observed that particular consideration

is given to the governance dimension of sustainable development.

South African policy provides some further details as to the specifics of sustainable
development in local government. For example, the White Paper defines sustainable

development in local government as:

development that delivers basic social and economic services to all, without threatening
the viability of the ecological and community systems upon which these services depend.
Sustainability includes both financial viability and the environmentally sound and socially
just use of resources.408

The White Paper's definition takes into account both development and the environment.
One can also observe specific emphasis on the provision of services for the economic and
social development of the community. In complementing the White Paper, the Systems
Act provides definitions for "development" and "environmentally sustainable".s°
"Development" in the Systems Act is defined as sustainable development, which includes

integrated resource upliftment of a community with a focus on the improvement of the

401 51 of NEMA.

402§ 152(1) of the Constitution.

403 S 152(1)(a) of the Constitution.

404 5 152(1)(b) of the Constitution.

405 5 152(1)(c) of the Constitution.

406 5 152(1)(d) of the Constitution.

407 See para 1.3 above; s 152(1)(e) of the Constitution.
408 The White Paper para 3.1.1.

409§ 1 of the Systems Act.
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quality of life for residents and ensuring that development will serve both present and
future generations.° "Environmentally sustainable," on the other hand, is seen to take
place where the risks to the health and safety of residents in addition to the risk of harm
to the environment are minimised when municipal services are provided.4* From the
definition of "development" and "environmentally sustainable," it seems as if the Systems
Act includes both development and environmentally sustainability in the idea of

sustainable development in local government.

By providing for intergenerational equality, integrated management, democratic and
other governance interests aimed at serving the community, a stronger emphasis on the
governance dimension of sustainable development can be observed in national South
African law and policy than in international and regional law and policy. The strong
emphasis on governance may be attributed to the desperate need of the South African

community for governance that addresses specific challenges such as inequality.

For its 'local context' the City of Cape Town Metropolitan Municipality defines sustainable
development as the ability to satisfy the basic needs of current residents and limit its
demands for non-renewable resources through the use of renewable resources, while
retaining the ability to meet the basic needs of future residents.#1? This shows that some
municipalities may view sustainable development rather narrowly by referring only to the
ability to sustain basic service delivery and increase the use of renewable resources. Such
an approach is inadequate because it omits very important aspects of sustainable
development, such as improving the community's quality of life and promoting a safe and

healthy environment.43

The SACN also provides a useful definition of sustainable cities in the South African
context. The SACN describes a sustainable city as one that can discharge its

developmental responsibility, achieve social justice and provide urban safety.+4 All of this

410§ 1 of the Systems Act.

411 S 1(a) of the Systems Act.

412 As cited in Brugmann 1996 Fnvironment Impact Assessment Review 365.

413 See paras 2.4.1, 2.4.2, 2.4.3, 2.4.4 below for a detailed discussion of all the interests involved in
sustainable development in local government.

414 The developmental mandate of local government is explicitly provided for in the Constitution, the
Systems Act and the White Paper on Local Government.
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should be done in a sustainable, spatially transformed and resource-efficient way (this
includes natural, economic and human resources) having regard to both the biophysical
planetary boundaries and future generations.*!*> In addition to including intergenerational
equality, this definition also attempts to include the South African community's need to

address past inequalities through the inclusion of spatial transformation and social justice.

Sustainable development translates into a journey towards an ideal state (where that
ideal is not static but in continuous shift according to what the community views as an
ideal state) and not as an objective.4:¢ One can observe sustainable development in local
government as including all four dimensions.s” In the environmental dimension,
sustainable development in local government requires using resources in a sustainable
manner and protecting the natural environment.«¢ The social dimension includes
facilitating sustainable population growth, decent living conditions, residents' well-being,
social inclusivity and increased human security, and is concerned with fulfilling the needs
of the present and future generations.#¢ The economic dimension relates to evolving local
government which is innovative and focussed on advancing economic growth and
development.+2 Finally, governance as a foundation of sustainability in local government
encompasses good governance through sound and strong government institutions,
infrastructure and financial management.s2t Governance should be reflective of all
present, future and past needs, which may extend beyond local government's budget or

election cycles.#22

The next section ventures into more detail on each of the dimensions of sustainable

development as it relates to local government in order to be able to subsequently explain

415 SACN State of South African Cities Report 2016 163.

416 Q'Riordan as cited in Hassall Towards Sustainability in South Africa: A Study of Local Government
Sustainability Planning in the Cape Metropolitan Area 19.

417 See para 2.3 above.

418 Van der Berg Municipal Planning Law and Policy for Sustainable Cities in South Africa 52.

413 Van der Berg Municipal Planning Law and Policy for Sustainable Cities in South Aftrica 52.

420 van der Berg Municipal Planning Law and Policy for Sustainable Cities in South Africa 52.

421 Van der Berg Municipal Planning Law and Policy for Sustainable Cities in South Africa 52. See para 2.5
below for a detailed discussion of good governance in local government.

422 Van der Berg Municipal Planning Law and Policy for Sustainable Cities in South Africa 52.
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the implications that corruption may have for sustainability in the local government

sphere of South Africa.
2.4.1 The environmental dimension of sustainable development

The environmental dimension of sustainable development concerns the maintenance of
the biophysical environment's ability to properly function within the natural parameters
and cycles to provide the continual supply of environmental goods and services commonly
referred to as ecosystem services.+= These environmental services may range from the
basic requirements of life, such as clean water, to those needed for livelihood and well-
being that enhance life, such as aesthetic, cultural and spiritual benefits.42+ All the services
provided by the environment must be balanced with the finite boundaries of the

biophysical systems.42

The current balance of ecosystems must be maintained to ensure the continual provision
of ecosystem services.42¢ Should these systems be forced beyond their boundaries, the
present equilibrium would be disturbed, which would entail abrupt changes to the
biophysical systems and endanger the continual provision of ecosystem services.42” The
environmental dimension of the sustainability model, thus, ultimately entails the
protection of the planet's biophysical carrying capacity.+2¢ This dimension involves local
government's duty as its custodian to protect all environmental assets to the benefit of

both the present and future generations.*%®

By extension, corruption can reduce the quality of the environment and the conservation
of natural resources.«® Particularly in the South African local government sphere,

corruption may enable the circumvention of important regulations aimed at controlling
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424 Vogelpohl and Aggestam 2012 European Journal of Forest Research 58.
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426 Du Plessis (ed) Environmental Law and Local Government in South Africa 1-11.
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430 Fredriksson and Neumayer 2016 Environmental Resource Economy 453.
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harmful emissions, leading to increased air pollution, for example.#: Local government
plays an instrumental role in conserving vulnerable ecosystems through its land-use
planning and management function.#2 Where bribes are paid for the rezoning of land, or
the approval of developmental or building plans in a sensitive ecosystem, for example,
the land-use planning function of municipalities is distorted to the detriment of the

environment.433
2.4.2 The social dimension of sustainable development

There are more diverse views on what falls in the ambit of the social dimension of
sustainability than with the environmental dimension.4* However, it seems that at the
core of the social dimension lies the expectation that environmental protection be linked
with social equity.+® This dimension is grounded on the conclusion that an ecologically
stable and healthy environment alone cannot satisfy human needs, but that other social
and cultural needs are also intrinsic to human existence.ss Therefore, the social
dimension comprises of interests such as social justice, social infrastructure, social capital,
equitable distribution and participatory decision making.s” Some believe that this
dimension also relates to social values that must forge the relationship between nature

and society or that concern social or cultural relations and practices.43

According to international law, every person has a right to a decent life, a social life, and
participation in the community.4* The Brundtland Report states that the necessities for a

decent life include food, housing, clothing, water, health, personal safety, education,
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439 As cited in Griessler and Littig 2005 International Journal for Sustainable Development 11; a 25(1) of
the Universal Declaration of Human Rights (1948).
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recreation and other key social relationships, and that these elements should be viewed

as part of the social dimension of sustainability.44

Local government plays a vital role in the social dimension of sustainability because it
involves the relationships and institutions in society that aim to satisfy human needs
(basic and extended as required for a decent life).4: These relationships and institutions
should ensure that nature and its reproductive capabilities are preserved while promoting
values such as social justice, human dignity and participatory decision making.44 South
African municipalities are typically expected to provide public services such as clean water

and increase the resilience of communities by improving the community's quality of life.443

Scholars have stated that corruption has many negative impacts on the social dimension
of sustainability because it exacerbates poverty and hampers human development.+
Also, where corruption is rife in law enforcement, the personal safety of all community
members is threatened.+ss Corruption also wastes government resources and thus
threatens local government's ability to provide basic public services such as access to
water and electricity.++ Where public officials require bribes to grant community members

access to public services, this worsens social inequalities and reduces spatial justice.47
2.4.3 The economic dimension of sustainable development

The fact that a prosperous economy is deemed a priority in society is often seen as why
a shift is necessary towards more sustainable practices.s# This is so because
developmental policies are mostly built around the economic aspirations of a state, at the

expense of environmental considerations.+° This dimension involves formal and informal

440 Dillard, Dujon and King Understanding the Social Dimension of Sustainability 60; Griessler and Littig
2005 International Journal for Sustainable Development 9.

441 Bostrom 2012 Sustainability: Science, Practice and Policy 5; O'Connor 2006 Ecological Complexity 285.

442 Griessler and Littig 2005 International Journal for Sustainable Development 11; Kim 2018 Journal of
Global Scholars of Marketing Science 178.

43 Agyeman Introducing Just Sustainabilities 7.

444 Lewis 2017 Journal of Disaster Risk Studies 5; Coetzee 2014 Journal of Public Administration 831.

45 Lewis 2016 Journal of Disaster Risk Studies 5; Corruption Watch Corruption in Uniform: When Cops
Become Criminals 3.
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47 Coetzee 2014 Journal of Public Administration 831.

448 | ewis 2016 Journal of Disaster Risk Studies 5.
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monetary economic activities, and consumption patterns.s Broadly defined, the
economic dimension refers to the need of communities to permanently maintain a certain
level of income as generated from non-declining capital stocks (natural and human).4:
For this reason, natural or human-made stocks (social capital, innovation,
competitiveness and public debt) are considered essential criteria for a sustainable

economy.+%?

An argument can also be made that trade-, financial-, and technological capacity building
(for government and the community) should be viewed as elements of sustainability
relevant to cities.**3 For local government, the economic dimension of sustainability
requires building vibrant and sustainable local economies and emphasising equal

participation in the local economy.%*

The impacts of corruption can probably be observed most clearly in the economic
dimension of sustainable development. Increased taxes to fill the government's shortage
of money created by corruption is one such prominent impact.s> Some economists
estimate that consumers have to pay an average of 10% more for goods and services
because of corruption.+* Furthermore, corruption is also seen to discourage much-needed
foreign investment for community upliftment.+” Increased taxes, increased prices for
goods and services and fewer investments all weaken local economies. Therefore, healthy
local economies are needed to advance the economic dimension of sustainable

development.
2.4.4 The governance dimension of sustainable development

The South African national department responsible for environmental affairs interprets

sustainable development as being founded on governance and in particular on good

40 Castle, Berrens and Polasky 1996 Natural Resources Journal 728; Perritt 2004 University of
Pennsylvania Journal of International Economic Law 260.

41 Spangenberg 2005 International Journal for Sustainable Development 48.

42 Spangenberg 2005 International Journal for Sustainable Development 49.

43 SACN State of South African Cities Report 2016 163.

44 Agyeman Introducing Just Sustainabilities 7.

456 Milner-Smyth 2017 HR Future 30.
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457 Milner-Smyth 2017 HR Future 30.
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governance.*s The governance dimension of sustainable development is said to influence
the successful balancing of the often-competing environmental, social, and economic
dimensions of sustainable development. Where corruption negatively affects the
governance dimension, the other dimensions of sustainable development are also
indirectly affected. Bosselman, Engel, and Taylor#>? argue that the governance dimension
must be offered the same weight as the other dimensions of sustainability.+c UN Agenda
2030 also dedicates a goal to strengthening institutions and especially refers to promoting
good governance. Regionally, inclusive growth and sustainable development are
aspirations of Africa as articulated in Agenda 2063.%6! Good governance also features in

this regional document both as an aspiration and as a goal.*6?

Different theories, models, and approaches are used to describe governance.s: Terms
such as governance, governing, rule, the authority of the state, or domination have been
the focus of attention in various disciplines such as economics, management, public
administration and politics.64 These disciplines show that the terms and the concepts
attached to them have a long history and shed light of various shades on the complexities
and intricacies of governance. Early developments of the concept of governance deemed

it to be synonymous with rule, the authority of the state and domination.#ss Since the

458 Department of Environmental Affairs and Tourism National Framework on Sustainable Development
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49 UN Agenda 2030.

460 Bosselman, Engel and Taylor Governance for Sustainability: Issues, Challenges and Successes 3, 5.
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463 Katsamunska 2016 Economic Alternatives 133; Farazmand (ed) Global Encyclopaedia of Public
Administration, Public Policy and Governance G-1; Agere Promoting Good Governance: Principles,
Practices and Perspectives 3; Cloete et al Improving Public Policy for Good Governance 106; Taylor
2000 The International Journal of Public Sector Management 108.
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1990's, however, 'governance'-related studies have tended towards New Public

Management4¢¢ and emphasis has been placed on public sector service and leadership.4s”
This study regards governance as:*e

An interaction among structures (public or private), processes, and traditions that
determine how power and responsibilities are exercised, how decisions are taken and
how citizens and other stakeholders have their say. Therefore, governance is about
power, relationship, and accountability: it addresses the questions like who has the
influence, who makes the decisions, and how decision-makers are held accountable.45°

In other words, governance is the strategic guidance of society and provides the answer
to 'where to go' and 'who should decide'-type questions. Governance should also be

viewed as a process where the overall objective is to promote sustainable development.47

If this definition of governance is acceptable, then the 'good' in good governance would
guide the governance process. The use of good governance for sustainable development
has been critiqued, because it is a concept loaded with normative values and questions
of morality.+* What is good? What is bad? Who should decide what is good or bad and
for whom or from what perspective? Another point of critique has also been, raised that
hoping for good governance is too optimistic. Acceptance of the 'means to an end' theory
refutes the critique of good governance.+2 If the end-goal is sustainability, then questions
such as what is good, what is bad and who defines the terms can be answered with

reference to what is needed to promote sustainable development.+

466 Hereafter the NPM. "New process of governing or changed condition of ordered rule; or the new
method by which society is governed," Katsamunska 2016 Economic Alternatives 133; Farazmand (ed)
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471 Skelcher, Mathur and Smith 2005 Journal of Public Administration 576; Farazmand (ed) Global/
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An International Journal of Policy, Administration, and Institutions 18.

472 Skelcher, Mathur and Smith 2005 Journal of Public Administration 576; Farazmand (ed) Global
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The 'good' in good governance can then be found in the prerequisite criteria for achieving
sustainability. Good governance for sustainable development in local government can be
described as governance that strives to deliver on the most critical priorities needed for
sustainable development in the community through democratic processes (see 2.5.1
below).#’* Regarding the definition of sustainable development in local government as
conceptualised above,*s the critical priorities for sustainable development in local
government can be seen as*¢ (a) being socially and environmentally inclusive, just, and
equitable, (b) focussing on fulfilling the needs reflected in the present and future, beyond
the city's next budget or election cycle, (c) providing a liveable environment that
promotes human well-being, which includes advancing economic growth and
development and having a sustainable growth rate, (d) utilising resources sustainably,
which includes conserving the natural environment and continuously developing and
innovating, (e) safeguarding human security, and (f) governing by way of sound

government institutions.4?

Good governance may thus be viewed as a collection of criteria, values, relations, and
functions+® which are reliant on the views of the community and may vary amongst
different communities.+” The criteria for and values of good governance are rarely static
because the interpretation evolves with the community's changing needs. For example,
the World Bank, a pioneer in the evolution of the notion of good governance, deems the
criteria for good governance to be accountably governing a country's economic and social
resources, adhering to the rule of law, maintaining a professional ethos, making policies
which are predictable and transparent, and facilitating public participation.*8® However,
these criteria and values should remain politically neutral, locally reliable and contextually

acceptable. #1 It seems that the bulk of legal scholarship on the topic does not provide a

474 See para 2.2.4 above. Cloete et a/ Improving Public Policy for Good Governance 106.

475 See para 2.4 above.

476 As adapted from Van der Berg's definition of a sustainable city. Van der Berg Municipal Planning Law
and Policy for Sustainable Cities in South Africa 52.
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480 World Bank Sub-Saharan Africa: From Crises to Sustainable Growth 6.
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legal definition of good governance but appears satisfied to describe it by referring to a

'shopping list' of underlying principles.+s

Some consensus exists in legal scholarship, though, that the key principles of good
governance in local government are moral and ethical conduct, accountability,
transparency, democracy, capacity and integrity.4ss Although some studies show that
good governance may include more than these principles, this study will limit its
discussion to these only. This is because it is argued that they are capable of
accommodating other elements of good governance in local government as well, such as
protecting human rights.4+ These principles also provide a framework for discussing the
numerous measures proposed in international and regional laws, policies and standards

to implement good governance as they relate to local government.
2.5 Principles of good governance in local government

The following section explores the above principles of good governance in local
government, namely democracy, moral and ethical conduct, accountability, transparency,
democracy, and capacity.4> The discussion will first unpack the principle and then
describe the measures required to implement each principle. This section of the study
works toward providing some standards on how good governance in local government
can be effected. To achieve this the researcher systematically worked through the United
Nations Treaties Register,%s the AU Treaties Registers” and the policy registries of
influential international bodies such as the World Economic Forum, the World Bank, the
UN Habitat Programme and the Chartered Institute of Public Finance and Accountancy to
identify those instruments that address the subsidiary issues of human rights,

governance, decentralisation and democracy. The definition given and principles of good

482 Botchway 2001 Florida Journal of International Law 161.

483 Botchway 2001 Florida Journal of International Law 161; Gathii 1999 Buffalo Human Rights Law
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48 United Nations 2021 https://treaties.un.org/Pages/Content.aspx?path=DB/titles/pagel_en.xml.

487 African Union 2021 https://au.int/en/treaties.
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governance identified were further used to guide the selection, analysis and interpretation

of international and regional laws, policies and standards for this section of the study.
2.5.1 Principle 1: Democracy

The principle of democracy is complex and multifaceted.«ss The core idea is that the
people make their own decisions on issues that affect them or that those in power have
consent from the people (citizens or the community) to make such decisions.4
Democracy manifests itself in different forms including direct, representative,
participatory or constitutional democracy.+® For the purposes of this study, the discussion
is limited to the concept of democracy as it relates to good governance in local
government and to the direction provided by international and regional law and policy.
The principle of democracy presupposes a governance system with the following
components: an electoral system, public participation, responsiveness to the public's
needs as well as protection and respect for specific human rights.+1 The section below

considers these components in more detail.
2.5.1.1 FElections

It is commonly accepted that democracy implies that the governed choose who should
govern them.#92 Democracy which takes a participatory and a representative formse is

essentially based on community consent.4 It is unsurprising then that accession to power

488 Botchway 2001 Florida Journal of International Law 189.

48 De Vos et al South African Constitutional Law in Context 86; Botchway 2001 Florida Journal of
International Law 189; Koenane and Magena 2017 African Journal of Public Affairs 63; Adejumo-
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on Democracy, Elections and Governance (2007) AU Doc AU/Dec/147/VII; UN Habitat International
Guidelines on Decentralisation and Access to Basic Services for All (2009) para A.13.b; UN Habitat
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A.1; a 3(1) of the AUCPCC.
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should be made through fair, free and transparent elections.+s Democracy requires a
legal framework within which these elections must take place.ss Of particular
consequence is the requirement that local government establishes measures that ensure
the effective voting participation of all eligible citizens. Special measures must be in place
for the representation of women and marginalised groups.+” Effective voting participation
could entail voter education, access to information (especially on citizens' right to vote
through secret ballot, the right to contest election irregularities and the right to be
protected from intimidation) and registration and election campaigns.+ Other positive
measures should be taken to overcome specific difficulties, such as literacy, language
barriers, poverty, or impediments to freedom of movement, which prevent persons
entitled to vote from exercising their rights effectively.4° Information on elections should
be made available in minority languages and should involve the use of photographs,

symbols, and braille so that the community can understand it better.5o

45 A3 3(10) and 12 of the African Charter on Democracy, Elections and Governance (2007) AU Doc
AU/Dec/147/VII; aa 1(b) and 1(c) of the Protocol on Democracy and Good Governance Supplementary
to the Protocol relating to the Mechanism for Conflict Prevention, Management, Resolution,
Peacekeeping and Security UN Doc ASP1/12/01 (2001).

4% UN Human Rights Committee General Comment no 31 on the Nature of the General Legal Obligation
Imposed on States Parties to the Covenant (2004) CCPR/C/21/Rev1/Add13 para 8.

47 UN Habitat International Guidelines on Decentralisation and the Strengthening of Local Authorities
(2009) paras B.1, C.1, C.2 and C.4; UN Habitat International Guidelines on Decentralisation and Access
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para 8.
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(2009) paras B.1, C.1, C.2, C.4; UN Habitat International Guidelines on Decentralisation and Access
to Basic Services for All (2009) paras A.11, A.12, B.26.d; a 6(1) of the African Charter on the Values
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2.5.1.2 Public participation

The substantive participation of the public and other stakeholders such as different
government departments is also required. Decision-makers must be able to show how
the participation of the public and other stakeholders contributed to decisions.s: This
implies a feedback element in addition to a participatory process.s2 Public participation
ensures that the needs of residents inform local governance, promote an inclusive

community, and advance a sense of belonging amongst residents.se:

Public participation concerns both a right to participate and a civic responsibility of all
concerned stakeholders including the youth, minority groups, traditional and community
leaders, service providers and the private sector to participate in the decision-making
processes.>* The participation of the public must take place in all issues affecting the
community during the decision-making, the implementation and follow-up or monitoring
of governance practices.’s Other rights that promote public participation, such as the
right to freedom of expression and association and the right to access to information,

must also be observed.s0

Public participation can be achieved through structured community platforms, public
debate and dialogue, neighbourhood councils, ombudsmen, public hearings, participatory
planning, community councils, e-democracy, participatory budgeting, referendums or civil

initiatives.5” For this purpose local governments are required to establish a framework of

01 Botchway 2001 Florida Journal of International Law 190.

502 Botchway 2001 Florida Journal of International Law 191,

503 See para 2.4 above.
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and Access to Basic Services for All (2009) paras A.10, A.13; United Nations Agenda 2030 SDG 16.8,
11.3.
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laws, policies, administrative measures, information communication technologies and
financial mechanisms that empower and encourage civic inputs.se This framework would
then reinforce the sense of the importance of public participation and make clear
provision for accountability systems and measures which promote political and social
dialogue.’® The public participation methods must be balanced and fair, allowing
participants to express their views freely. 51 For example, public participation processes
should include accommodating specific linguistic needs and ensuring that the language

used is understandable to all.5x
2.5.1.3 Being responsive to community needs

Political and civic freedoms in democracy are "irrelevant to a person who has no food
clothing and shelter."s22 This quote makes the point that democracy presupposes an
electorate that is responsive to the economic and social needs of the community.5:s A
democratic electorate should make an effort to establish what it expects from
participatory processes in response to these needs.>* The community should experience

the tangible benefits derived from the practice of participatory democracy.s:

In line with legal scholarship, international policy determines that local government must
be responsive and fulfil the needs of city residents.s2¢ Responsiveness rests on the

preconditions of inclusion and respect for diversity, which require considering how to

Civil and Political Rights (1966) 31 ILM 645; UN Habitat International guidelines on Decentralisation
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Governance and Development (2014) https://bit.ly/3fCBC5a; UN Habitat International Guidelines on
Decentralisation and the Strengthening of Local Authorities (2009) paras A.6, A.7, A.9; CIPFA
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provide services in environmentally sensitive or privately-owned areas.st” Being
responsive to community needs as a principle further involves consideration of the local
realities, values and customs together with local norms and standards in the exercise of
the functions of governance.s:¢ Diverse community issues are supposed to be integrated
into the overall process of planning, implementation and service delivery, with particular
attention being paid to vulnerable groups and poor communities by developing pro-poor

policies.5:®

One of the methods that local governments use to respond to the community's needs is
the delivery of public services. Local governments should strive to provide services in an
effective, efficient and economical manner. The services should be of a high standard,
accessible to all,5» and subject to continuous improvement.’2 This requires local
government to find modern and innovative solutions to service deliverys22 such as using
modern technologies and continuously developing capacity.s22 In addition, societal
evolution leads to the changing needs of communities that require public services to be
flexible and adaptable.s2*+ When providing public services, local governments should give

special attention to displaced persons,s2s vulnerable, marginalised and excluded groups
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as well as poorer people. Some examples of how to provide special attention to vulnerable
people include providing special tariffs and subsidies, implementing affirmative finance

policies, and giving grants.sz
2.5.1.4 Protecting, respecting, and fulfilling human rights

Certain human rights such as freedom of speech, free media and the right to vote play a
vital role in democracy, for example by ensuring an effective election process.s2” These
rights make it possible for the community to vote and contest for political office, voice
dissenting views, form and join strong civic organisations, promote political tolerance,
and increase transparency.52 In this manner the protection of and respect for human

rights may contribute a to democracy.s2

For this and other reasons international and regional law requires the adoption and
implementation of positive measures to ensure the enjoyment of basic human rights.s:
It requires a community to be protected from violations of its human rights by
government agents and private individuals. This implies that a community should have
access to effective legal redress when such violations take place. Effective redress
includes prompt, thorough and effective investigations by an independent body, such as

independent courts or ombuds persons, and remedies that afford reparation.ss:
2.5.2 Principle 2: Moral and ethical conduct

The concept good governance presupposes the moral and ethical conduct of the state.
This acknowledges that the state has moral obligations and limits within which it should

exercise its power.532 Legal scholarship does not venture into the specifics of the moral
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and ethical obligations or standards of behaviour expected from the state and its public
officials required for good governance.ss* However, international and regional laws and
policies show that moral and ethical standards of behaviour are intended to guide the
proper and sustainable exercise of public power and the use of public resources as
entrusted to public officials.s3* When taken seriously and properly implemented, these
laws and policies have the potential to increase and preserve the public's confidence in

government actions.sss

Elected local public offices such as those of mayors and councillors should be seen as
offices meant to serve the public interest.ss¢ Therefore, public officials are expected to
demonstrate integrity, and respect the rules, values and codes of conduct when
discharging their duties.ss” This means that the standard of behaviour expected from
public officials is higher than the minimum legal requirements and includes values such
as objectivity, selflessness, honesty, neutrality or impartiality, common courtesy and
responsibility.s3 The standards for behaviour as determined by state governments should
reflect public expectations of how public officials should discharge their duties.ss
Undoubtedly one can understand why abusing public office for personal gain is
condemned by international and regional law.5% Local governments can use codes of

conduct, regular staff interactions, exemplary behaviour, the management of conflicts of

533 Botchway 2001 Florida Journal of International Law 161; Gathii 1999 Buffalo Human Rights Law
Review 107; Esty 2006 Yale Law Journal 1515; Adejumo-Ayibiowu 2015 Journal of Development
Studies 6; Munzhedzi and Makwembere 2019 Journal of Public Administration 659; Enaifoghe et a/
2020 Journal of African Foreign Affairs 35; Koenane and Mangena 2017 African Journal of Public Affairs
63; Mlambo and Masuku 2020 Journal of Public Administration 549.

33% A 3(2) of the Inter-American Convention Against Corruption (1996) 35 ILM 724.

535 A 3(4) of the Inter-American Convention Against Corruption (1996) 35 ILM 724.

36 UN Habitat International Guidelines on Decentralisation and the Strengthening of Local Authorities
(2009) para A.11.

537 Aa7(1), 10 and 11 of the African Charter on Values and Principles of Public Service and Administration
(2011); a 14(5) of the African Charter on the Values and Principles of Decentralisation, Local
Governance and Local Development (2014) https://bit.ly/3fCBC5a.

538 Aa 7(1), 10 and 11 of the African Charter on Values and Principles of Public Service and Administration
(2011); a 14(5) of the African Charter on the Values and Principles of Decentralisation, Local
Governance and Local Development (2014) https://bit.ly/3fCBC5a.

33 Aa 7(1), 10 and 11 of the African Charter on Values and Principles of Public Service and Administration
(2011); a 14(5) of the African Charter on the Values and Principles of Decentralisation, Local
Governance and Local Development (2014) https://bit.ly/3fCBC5a.

540 A 11 of the African Charter on Values and Principles of Public Service and Administration (2011); CIPFA
International Framework for Good Governance in the Public Sector 10; UN Habitat ZInternational
Guidelines on Decentralisation and the Strengthening of Local Authorities (2009) paras A.12, A.13; a
3(3) of the Inter-American Convention Against Corruption (1996) 35 ILM 724,
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interest, education, performance management and reward processes to encourage the
expected standard of behaviour from public officials.st For example, the standard of
behaviour expected form public officials (not politically elected) should include that public

officials must fulfil their functions free from any political interference or pressure.s+
2.5.3 Principles 3 and 4: Transparency and accountability

Good governance requires structuring local government in @ manner that guarantees or
at least promotes responsibility and reviews the exercise of power.54 For this reason
accountability and transparency are principles for good governance in local
government.s+ Transparency in local government can be understood as the provision of
information required for members of the general public to be able to meaningfully
scrutinise local government decisions and exercise of power,5# while accountability refers
to a government's duties to explain how its powers and duties were exercised,
acknowledge when a mistake was made, and inform the community of what is being

done to rectify it.54 In other words accountability means accounting for and accepting

541 UN Habitat International Guidelines on Decentralisation and Access to Basic Services for All (2009)
para A.9.a.

52 UN Human Rights Committee General Comment No. 25 on Article 25 on the Right to Participate in
Public Affairs, Voting Rights and the Right of Equal Access to Public Service (1996)
CCPR/C/21/Rev1/Add7 paras 23, 24.

43 Botchway 2001 Florida Journal of International Law 161; Gathii 1999 Buffalo Human Rights Law
Review 107; Esty 2006 Yale Law Journal 1515; Adejumo-Ayibiowu 2015 Journal of Development
Studies 6; Munzhedzi and Makwembere 2019 Journal of Public Administration 659; Enaifoghe et a/
2020 Journal of African Foreign Affairs 35; Koenane and Mangena 2017 African Journal of Public Aftairs
63; Mlambo and Masuku 2020 Journal of Public Administration 549.

>4 See paras 3.3.2 and 3.3.3 below for a detailed discussion of transparency and accountability. A 3(8)
of the African Charter on Values and Principles of Public Service and Administration (2011); a 4(h) of
the African Charter on the Values and Principles of Decentralisation, Local Governance and Local
Development (2014) https://bit.ly/3fCBC5a; aa 12(1) and 13 of the African Charter on Democracy,
Elections and Governance (2007) AU Doc AU/Dec/147/VII; a 2(5) of the AUCPCC; a 8(5) of the UNCAC;
CIPFA International Framework for Good Governance in the Public Sector 10, 31; UN Agenda 2030
SDG 16.6; United Nations 2019 https://bit.ly/31IGwv80; United Nations Human Rights 2019
https://bit.ly/3s7HZTe.

545 Bertat, Jaeger and Grimes 2011 Transforming Government: People, Process and Policy 79; Park and
Blenkinsopp 2011 International Review of Administrative Sciences 256; Brusca, Rossi and Acersano
2018 Journal of Comparative Policy Analysis: Research and Practice 486.

46 Koenane and Mangena 2017 African Journal of Public Affairs 68.
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responsibility for decisions and actions taken or not taken.s+ Local governments are

accountable to their communities and other spheres and institutions of government.s4

Transparency in local government requires public participation, as described above.5#
Furthermore, this commitment to openness must be documented in a formal policy and
communicated to the public.s5® Additional measures which promote transparency and
accountability include a system of democratic election,sst the publication of annual
performance reports and financial statements,2 voluntary peer-review processes, the
implementation of accounting systems,sss internal and external audit processes,* the
declaration of assets and interests, transparency between political leaders and penalties

for non-compliance with domestic legislation.5s

International and regional laws and policies pertinently require evaluation processes
through reporting and monitoring to promote transparency and accountability in local

government.ss¢ These serves as a control function that identifies deviations from policy

547 Brusca, Rossi and Aversano 2018 Journal of Comparative Policy Analysis: Research and Practice 488;
Koenane and Mangena 2017 African Journal of Public Affairs 68; Lindstdt and Naurin 2010
International Political Science Review 302; De Jager Voice and Accountability in a One-party Dominant
System. A Comparative Case Study of Mexico and South Africa 81.

348 A 5(2) of the African Charter on the Values and Principles of Decentralisation, Local Governance and
Local Development (2014) https://bit.ly/3fCBC5a.

9 A 2(10) of the African Charter on Democracy, Elections and Governance (2007) AU Doc
AU/Dec/147/VII; a 13 of the UNCAC; aa 1(j) and 1(k) of the Protocol on Democracy and Good
Governance Supplementary to the Protocol Relating to the Mechanism for Confiict Prevention,
Management, Resolution, Peacekeeping and Security UN Doc ASP1/12/01 (2001); the United Nations
2019 https://www.un.org/en/sections/issues-depth/democracy/index.html.

550 CIPFA International Framework for Good Governance in the Public Sector 16; UN Habitat International
Guidelines on Decentralisation and Access to Basic Services for Alf (2009) para C.34.

1 A 5(2) of the African Charter on Values and Principles of Decentralisation, Local Governance and Local
Development (2014).

352 Aa 16(3)(e) and 16(5)(g) of the African Charter on Values and Principles of Decentralisation, Local
Governance and Local Development (2014); CIPFA International Framework for Good Governance in
the Public Sector 10, 31.
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Governance and Local Development (2014).

54 Aa 12(1), 13, 22 and 33(2) of the African Charter on Democracy, Elections and Governance (2007)
AU Doc AU/Dec/147/VII1; CIPFA International Framework for Good Governance in the Public Sector
32.

55 Aa 14 and 16 of the African Charter on Values and Principles of Decentralisation, Local Governance
and Local Development (2014); a 13 of the African Charter on Values and Principles of Public Service
and Administration (2011); aa 12(1), 13, 22 and 33(2) of the African Charter on Democracy, Elections
and Governance (2007) AU Doc AU/Dec/147/VII; a 8(5) of the UNCAC; CIPFA International Framework
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objectives, leading to the recommendation and implementation of remedial action.ss”
Reporting and monitoring allow public sector entities to show that they fulfilled their
obligations and that public resources are being used responsibly and sustainablysse and
reports enable stakeholders to make judgements on performance, value for money and

resource efficacy.ss®

International and regional law instruments have highlighted specific reporting and
monitoring requirements for national and sub-national governments.s& Reports and
related information should be prepared consistently, timeously, and according to
accepted international standards. They should be comparable with preceding reports and
reports from similar entities.sst To this end, it has been stated that indicators should be
developed to enable the monitoring and evaluation of service delivery.ss2 Reports also
allow municipalities to ensure that service providers respect their contractual obligations,

and aid municipalities to monitor and adjust their programmes.se:

Moreover, accountability in local government requires institutional capacity in the form of
individual competence, as discussed in the next paragraph.s Incompetent public officials
will not have the capacity to realise when mistakes are made and would also not grasp

why accountability or ethical conduct is required for good governance.sss
2.5.4 Principle 5: Capacity

Good governance requires capacity, which means that local government must have the

political, financial and institutional capacity to discharge its policy objectives.ss¢ Local

57 Munzhedzi and Makwembere 2019 Journal of Public Administration 660.

58 CIPFA International Framework for Good Governance in the Public Sector 31.

59 CIPFA International Framework for Good Governance in the Public Sector 31.

60 UN Habitat International Guidelines on Decentralisation and Access to Basic Services for All (2009)
paras A.14, A.18; CIPFA International Framework for Good Governance in the Public Sector 31.

61 UN Habitat International Guidelines on Decentralisation and Access to Basic Services for All (2009)
paras A.14, A.18; CIPFA International Framework for Good Governance in the Public Sector 31.

62 UN Habitat International Guidelines on Decentralisation and Access to Basic Services for All (2009)
paras A.14.a, A.18.
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paras A.14.a, A.18.

64 Koenane and Mangena 2017 African Journal of Public Affairs 69.
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Governance in the Public Sector 10 and 23; aa 27(1) and 33(6) of the African Charter on Democracy,

70



government must be made capable of responding to varying policy and legal, economic,
political and environmental circumstances.ss’ It is therefore required to undertake
measures, including legislative and institutional measures, to ensure the effective,
efficient and responsible use of public resources.s To this end local government should
institutionalise good economic and corporate governance through the "efficient

management of public debt and prudent and sustainable utilisation of public resources."sse

To increase institutional capacity, both elected and non-elected public officials should be
provided with the appropriate training and education to ensure that they have the
capacity to perform their functions well.s Training and capacity building may take the
form of development programmes, knowledge networks, working tools or other
mechanisms for the exchange of knowledge.5* In addition, specialised training
programmes should be provided to raise awareness of the risks of corruption particular
to the specific public official's position.52 These programmes should make reference to

the applicable codes of conduct.s7

To further increase institutional capacity, local government should promote the right to
equality regarding employment and occupation for non-political officials.5* Local
government is obliged to have a policy framework that ensures that public officials are

appointed, promoted, suspended or dismissed based on merit, transparency,

Elections and Governance (2007) AU Doc AU/Dec/147/VII; a 2(g) of the SADC Charter of Fundamental
Social Rights in SADC (2003) https://bit.ly/3IMbp8I.

57 CIPFA International Framework for Good Governance in the Public Sector 10, 23.

68 A 3(9) of the African Charter on Values and Principles of Public Service and Administration (2011); aa
33(4) and 33(5) of the African Charter on Democracy, Elections and Governance (2007) AU Doc
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(2009) paras D.5, D.6; aa 7(1) and 7(2) of the UNCAC.
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(2009) paras D.5, D.6; aa 7(1) and 7(2) of the UNCAC.
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(2009) paras D.5, D.6; aa 7(1) and 7(2) of the UNCAC.
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reasonableness and efficiency.5s These measures ensure that public officials are safe,
protected against threats, aggression or harassment (including sexual harassment), and

guarantees the recruitment of skills from the entire population of the municipal area.s’s

One may observe the distinction between the standards concerning financial capacity and
those concerning other capacities.s’” In the Chartered Institute of Public Finance and
Accountancy'ss? view, all decisions and activities in local government have either a direct
or an indirect financial impact, which could explain the separate focus on financial
capacity.s® Financial capacity has to do with financial sustainability and warrants a

discussion of its own.s8

2.6 The nexus between financial sustainability and good governance in local

government

This section aims to show that public sector corruption threatens sustainability in South
African local government to the extent that it jeopardises the financial sustainability and
the governance dimension of sustainability. To this end, this section explores the meaning
of financial sustainability in the context of local government and the relevant international

and regional law measures.
2.6.1 Financial sustainability defined in a local government context

The previous section showed that one of the measures required for good governance is

capacity (political, infrastructural and financial).s8 Financial sustainability is an essential

575 A 19 of the African Charter on Values and Principles of Public Service and Administration (2011); a
7(1) of the UNCAC; UN Human Rights Committee General Comment No. 25 on Article 25 on the Right
to Participate in Public Aftairs, Voting Rights and the Right of Equal Access to Public Service (1996)
CCPR/C/21/Rev1/Add7 paras 23, 24.

576 Aa 14, 15, 16 and 17 of the African Charter on Values and Principles of Public Service and
Administration (2011).

577 CIPFA International Framework for Good Governance in the Public Sector 29; UN Habitat International
Guidelines on Decentralisation and the Strengthening of Local Authorities (2009) para D; aa 16(2),
16(3) and 16(5) of the African Charter on the Values and Principles of Decentralisation, Local
Governance and Local Development (2014) https://bit.ly/3fCBC5a.

578 Hereafter the CIPFA.
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580 See para 2.6 below.
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component of financial capacity. Financial capacity forms part of financial sustainability

and therefore forms part of the governance sphere of sustainability.ss2

Financial sustainability has been interpreted with reference to the exploitation of natural
resources as using resources in such a manner that they are not depleted or permanently
damaged.>ss However, Burnsidess+ remarks that this may not be the appropriate
interpretation because government's fiscal resources are not exactly analogous to mineral

or physical natural resources.

Other interpretations of financial sustainability have been adapted from the Brundtland
Report's version of sustainable development. They arrived at the following formulation:
"fiscal sustainability is broadly understood as the ability of a government to service its
debt at any point in time."sss Historically, studies on financial sustainability in central and
local governments have maintained a strong focus on debt trajectories, and therefore
financial sustainability became akin to a study of government's solvency.se These studies
fell short and did not consider issues such as short term liquidity risks, the plausibility of
government's fiscal policy, or whether the general public endorsed the financial priorities

set.ss7

Schoenmaker and Schramadesss argue that to define financial sustainability one must first
determine the outcomes and role of the local government financial system. The most
prominent role for a local government financial system in the pursuit of sustainable
development should be to inform decisions on the trade-offs between economic, social
and environmental goals as required for sustainable development.s.® One may thus note
that in addition to mere solvency, a local government's financial system should have the

capacity to inform the allocation of capital, monitor such investment, facilitate

82 See para 2.5.1.1 above.

83 Bolivar et a/ 2015 Local Government Studies 30; Burnside (ed) Fiscal Sustainability in Theory and
Practice 11.

84 Burnside (ed) Fiscal Sustainability in Theory and Practice 11.

585 European Commission Economic and Financial Affairs Financial Sustainability Report 2018 para 1.2.

86 European Commission Economic and Financial Affairs Financial Sustainability Report 2018 para 1.2;
Navarro-Galera et a/ 2016 Applied Economics 3961; Burnside (ed) Fiscal Sustainability in Theory and
Practice 11; Dollery and Grant 2011 Public and Finance Management 34.

587 European Commission Economic and Financial Affairs Financial Sustainability Report 2018 para 1.2.

88 Schoenmaker and Schramade Principles of Sustainable Finance para 1.3.

89 Schoenmaker and Schramade Principles of Sustainable Finance para 1.3.
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diversification and risk management, mobilise savings, and ensure efficiency in the
provision of services, all with the aim of promoting sustainable development.se
Considering these developments, it becomes apparent that financial sustainability in

government entails more than just solvency or financial viability.

Financial sustainability should not be equated with financial viability.st Financial
unsustainability refers to the unsustainability of local government's fiscal policies (revenue
and expenditure) as opposed to financial viability, which refers to local government's
actual financial position (solvency).52 Local government's financial position can almost
always be adjusted with increases of rates or reductions of expense, even if that is at a
cost to the community.ss The nature of local government is such that it cannot go
bankrupt in the usual commercial manner and consequently local government will always

be 'financially viable'.5e

The South Australian Financial Sustainability Review Board defines financial sustainability

from a local government perspective as follows:

A council's long-term financial performance and position is sustainable where: (i)
continuation of the council's present spending and funding policies; (ii) likely
developments in the council's revenue-raising capacity and the demand for and costs of
its services and infrastructure; and (iii) normal financial risks and financial shocks,
altogether are unlikely to necessitate substantial increases in council rates (or,
alternatively, disruptive service cuts).5%

The above definition is widely used in Australian local government.s*s However, the
definition predominantly focusses on comparing long-term income with long-term

expenditure. Dollery and Grantse critique this definition of financial sustainability as being

30 Navarro-Galera et a/ 2016 Applied Economics 3961; Schoenmaker and Schramade Principles of
Sustainable Finance para 1.3.

%1 Bolivar et al 2015 Local Government Studies 32; Dollery and Grant 2011 Public Finance and
Management 42.

592 Schick 2005 OECD Journal on Budgeting 108; Dollery and Grant 2011 Public Finance and Management
38; Bolivar et a/ 2014 Journal of Local Self~-Government 31.

393 Dollery and Grant 2011 Public Finance and Management 39; Bolivar et a/ 2015 Local Government
Studies 34.

5% Dollery and Grant 2011 Public Finance and Management 39; Bolivar et a/ 2014 Journal of Local Self-
Government 31; Bolivar et a/ 2014 Journal of Local Self-Government 31.

595 As cited in Dollery and Grant 2011 Public Finance and Management 34.

5% Dollery and Grant 2011 Public Finance and Management 35.

97 Dollery and Grant 2011 Public Finance and Management 42.
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ignorant of the tensions between local government's roles relating to local democracy
and service delivery. Furthermore, the Australian approach equates financial sustainability
with financial viability and as already mentioned, financial sustainability as part of

sustainable development is much more complex.se

In Spain financial sustainability is deemed to be local government's ability to manage
projected financial risks and shocks over the long term without needing to introduce
significant or disruptive revenue adjustments.s® It is seen as the ability to meet service
delivery and financial obligations by applying and maintaining the policies currently at the
government's disposal without causing the debt to rise continuously.s® Here financial
sustainability seems to reflect revenue, expenses and service delivery with an element of

intergenerational equality in the mix.so:

One of the more comprehensive definitions of financial sustainability is that of the
Controller and Auditor-General of New Zealand.%? It views financial sustainability as the
financial capacity to meet current obligations and withstand financial shocks (such as
recessions or unforeseen emergency expenditure). Reasonable levels of service delivery,
debt, and financial obligations should also be maintained, regarding both national
expectations and likely future income, while maintaining public confidence.®%3 In addition,
the inter-generational equality element of financial sustainability may be seen as financial
management which enables government to meet its current and future obligations

without placing unmanageable tax burdens on the present or future generations.®%*

In South Africa the White Paper determines that municipalities must ensure that their
revenue should be equal to or more than their expenditure in pursuit of financial

sustainability.cs This includes the provision of services at an affordable rate. However,

%8 Murray and Dollery 2006 Public Administration Today 47; Dollery and Grant 2011 Public Finance and
Management 42.
599 Bolivar et a/ 2015 Local Government Studies 30.
600 Navarro-Galera et a/ 2016 Applied Economics 3961; Bolivar et a/ 2015 Local Government Studies 34.
601 Bolivar et a/2015 Local Government Studies 30.
602 Controller and Auditor General of New Zealand Public Sector Financial Sustainability 7.
603 Controller and Auditor General of New Zealand Public Sector Financial Sustainability 7.
604 De Lange 2010 JMFO 22.
605 The White Paper of Local Government para 1.3.
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this raises other questions such as what constitutes an affordable rate of services.cs
Financial sustainability relating to service delivery is also defined in the Systems Act as
the provision of services in a manner which ensures that internal and external funding
resources finance the initial capital, operational, maintenance and replacement
expenditure.®%” The Drakenstein Local Municipality, for example, views municipal financial
sustainability as a position that meets planning, budgeting, and infrastructure standards
without any substantial unplanned increases in property rates, service charges or

disruptive cuts to services.608

To simplify the complex nature of financial sustainability the OECD divides financial
sustainability into four elements: (1) solvency, which is the ability to meet financial and
service delivery obligations;ee (2) growth, which is fiscal policy that sustains growth; (3)
stability, which refers to the capacity to meet obligations with the existing tax burden
without a continuous increase in debt levels;s© and (4) fairness, which refers to the
capacity to pay current obligations without placing unmanageable tax burdens on present
or future consumers.b!! The Controller and Auditor General of New Zealand holds a view
similar to that of the OECD but adds two elements to financial sustainability. These
additional elements are (5) resilience, which is the capacity to withstand shocks; and (6)
public confidence, which guarantees the collection of sufficient revenue to meet future

obligations.

One can summarise the various definitions as discussed above by describing financial

sustainability in local government as resilient financial management that enables a

606 The White Paper of Local Government para 1.3.

607 S 1 of the Systems Act.

608 Drakenstein Local Municipality Long Term Financial Sustainability Policy (2018) para 5.3.

609 This element currently appears to be the most challenging for South African municipalities. National
Treasury provides a chart to enable members of the public to identify municipalities with serious
financial problems. The chart is based on ss 138 and 140 of the Local Government: Municipal Finance
Management Act 56 of 2003, which prescribes the indicators of financial problems. These indicators
mostly affect the solvency of a municipality and from this chart it can be discerned that in the third
quarter of 2019, 114 of 278 have triggered some of these indicators. This chart is available at National
Treasury Municipalities meeting criteria for determining serious financial problems in terms of section
138 & 140 of the MFMA.

610 This element was reaffirmed in South Africa’s Medium-Term Budget Policy Statement for 2019, where
it was stated that the continuous increase in sovereign debt levels is unsustainable.

611 Schick 2005 OECD Journal on Budgeting 108.
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municipality to meet all its obligations and facilitates development without a continuous

rise in debt or undue increase in service or other charges.s:2

2.6.2 The critical underpinnings of financial sustainability in a local

government context

Local government must have to take certain actions to achieve and maintain financial
sustainability.s:2 These actions should be directed at meeting both financial and service
delivery obligations within the existing tax burden and without a continuous increase in

debt levels.
2.6.2.1 Establish a financial management system

A financial system must be established that maintains public confidence and has the
capacity to withstand financial shocks. Financial management concerns income
generation, s+ establishing financial priorities, developing financial policies and strategies,
planning and budgeting for capital and cash flow.s:s A strong management system for
local government finance must be in place to ensure that public money (taxes and service
charges) is used appropriately, economically, efficiently, and effectively.s:¢ This system
should be founded on values of accountability and transparency. Therefore, the system
needs to make provision for sound accounting practices, integration at all internal levels
of planning and the reduction of financial risks, and should be focussed on long-, medium-

and short-term outcomes.s17
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2.6.2.2 Establish a legal framework for financial management

Local government should develop and implement a fiscal policy that sustains growth. As
a starting point, a legal framework is needed to prescribe how local government should
effectively and efficiently use its fiscal resources.6:s This framework should include a
provision for generating and collecting income and should include conditional and
unconditional financial transfers.s:® These transfers are required to be done transparently
and with a degree of predictability.s20 Notwithstanding the need for local government to
be innovative, it would be beneficial if the legislative framework were to guide the
conditions under which local government may gain access to loans, financial markets and
developmental assistance.s2: Principles such as local government's autonomous authority
to generate and manage its own finances must enable them to use public money
appropriately, economically, efficiently and effectively.s22 Inherent in this autonomy is that

local government takes full responsibility for its finances.szs
2.6.2.3 Enable local government to generate income

Local government's income must be equal to or greater than its expenses to ensure that
it has adequate fiscal resources.2 It must therefore have access to a range of financial

resources.® Local government is enabled to generate its own income by charging local
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625 UN Habitat International Guidelines on Decentralisation and the Strengthening of Local Authorities
(2009) para D.
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taxes and service fees.s26 The collection of such fees needs to be done in a transparent,
accountable and efficient manner.s2” In determining local taxes and service fees, local
government must have due regard to accessibility for the poor and other vulnerable

groups as well as intergenerational equality.szs

Central governments must ensure that financial resources follow an assignment or
delegation of tasks.s2> However, central government grants should not remove the basic
freedom of local government to exercise policy discretion. Central government grants
may, however, be reserved for specific purposes.s® Local government may also be
allowed to borrow, nationally or internationally, for capital projects (not for operating
costs) within national frameworks. Such borrowing should not endanger fiscal policy
aimed at the financial stability of the state.s3: For example, a public debt rule that
proportionally limits the amount government is allowed to borrow against its gross

domestic product may protect financial sustainability from extreme debt levels.s32

626 Taxes and service charges must make up a significant proportion of local government's financial
resources. A 7(5) of the African Charter on the Values and Principles of Decentralisation, Local
Governance and Local Development (2014) https://bit.ly/3fCBC5a; aa 33(1), 33(10) and 33(13) of the
African Charter on Democracy, Elections and Governance (2007) AU Doc AU/Dec/147/VII,; UN Habitat
International Guidelines on Decentralisation and the Strengthening of Local Authorities (2009) para D.

627 A 7(5) of the African Charter on the Values and Principles of Decentralisation, Local Governance and
Local Development (2014) https://bit.ly/3fCBC5a; aa 33(1), 33(10) and 33(13) of the African Charter
on Democracy, Elections and Governance (2007) AU Doc AU/Dec/147/VI1I1; the International Guidelines
on Decentralisation and Strengthening of Local Authorities (2009) para D.44; UN Habitat Znternational
Guidelines on Decentralisation and Access to Basic Services for All (2009) paras B.30.

628 Accessibility options may include free services to a threshold, cross subsidies between consumers etc.
UN Habitat International Guidelines on Decentralisation and the Strengthening of Local Authorities
(2009) para D; UN Habitat International Guidelines on Decentralisation and Access to Basic Services
for Al/(2009) paras B.27, B.28, B.29, B.31, D.40.b, D.41; Bolivar, Galera and Munoz 2014 Public Money
and Management 233.

629 UN Habitat International Guidelines on Decentralisation and the Strengthening of Local Authorities
(2009) paras D.8, D.10, D.11.

630 UN Habitat International Guidelines on Decentralisation and the Strengthening of Local Authorities
(2009) para D.

631 UN Habitat International Guidelines on Decentralisation and the Strengthening of Local Authorities
(2009) para D; UN Habitat International Guidelines on Decentralisation and Access to Basic Services
for A/l (2009) paras B.27, B.28.

632 public debt is limited to 60% of GDP: 44% for national government, 13% for regional government
and 3% for local government. The Organic Law on Budgetary Stability and Financial Sustainability
2012. As cited in the European Commission Economic and Financial Affairs Financial Sustainability
Report 2018 214.
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2.6.2.4 Establish a local government financial performance management system

A performance management system should be in place. Such a system should be aimed
at developing and implementing financial strategies, cost determination, budgeting,
forecasting, and financial control.& Local government is required within its organisational
structures to increase the understanding of its financial health and progress.s+ The

management system should also require municipal self-assessment or evaluation.ss

International and regional laws and policies require central governments to supervise and
monitor local government as part of performance management to ensure that it has
sufficient financial capacity to discharge all its obligations.s2¢ The autonomy of local
government should not go unchecked; it remains the responsibility of central government
to supervise local government.ss” The presentation of uniform and complete financial
records as well as transparent financial information can empower central government to
exercise effective supervision.&s One such supervisory task is that central government
should ensure that taxes and service rates are proportional to the obligations local

government must fulfil.e30
2.6.2.5 Create specialised financial facilities

Central governments also need to create specialised financial facilities for local
governments where national capital markets are insufficient to facilitate the emergence

of financial markets.s# In the extreme event of the factual bankruptcy of local

633 CIPFA International Framework for Good Governance in the Public Sector 29.

634 CIPFA International Framework for Good Governance in the Public Sector 29.

635 Dolley and Grant 2011 Public Finance and Management 38.

636 Dolley and Grant 2011 Public Finance and Management 38; Bolivar, Galera and Munoz 2014 Public
Money and Management 233.

637 This completes a system of checks and balances. UN Habitat International Guidelines on
Decentralisation and the Strengthening of Local Authorities (2009) para D.

638  Dolley and Grant 2011 Public Finance and Management 38; Bolivar, Galera and Munoz 2014 Public
Money and Management 233; UN Habitat International Guidelines on Decentralisation and the
Strengthening of Local Authorities (2009) para D.

63 UN Habitat International Guidelines on Decentralisation and the Strengthening of Local Authorities
(2009) para D.

640 UN Habitat International Guidelines on Decentralisation and Access to Basic Services for All (2009)
paras B.27, B.28, B.29.
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government, measures are required to guarantee the continuity of services.ss: Here
information also plays a vital role in empowering central government to detect the
financial distress of local government.s2 The continuity of public service implies that the

local government financial system should be based on stability.s
2.7 Concluding remarks

As indicated at the start of this chapter, local government in South Africa pursues
sustainability for many reasons, including being able to fulfil its constitutional mandate to
help improve the quality of life of people and to protect natural and other resources.s+
Corruption is a hindrance, however. As a first step towards exploring ways to counter
public sector corruption in the local government sphere, this chapter has identified and
described the key concepts, namely pubic sector corruption and sustainability, as well as
the interplay between them. The chapter comprised of a desktop review and is aimed at
establishing the conceptual frame of what is meant by public sector corruption and how
it manifests. Thereafter the meaning of sustainable development and its different
dimensions with a specific focus on good governance, its five principles and financial
sustainability were discussed. The nexus between the eclectic mix of concepts covered in
this chapter lies therein that public sector corruption threatens sustainability in South
African local government to the extent that it jeopardises the financial sustainability and
the governance dimension of sustainability. The main insights garnered from the

literature review in this chapter can be summarised as follows:

Public sector corruption can be distinguished from private sector corruption by looking at
the following.s+s One of the parties to the corrupt act must hold a public office. The
Constitution determines public office in South Africa by whether or not the office requires

the exercise of public power.s4¢ In public sector corruption, public responsibility plays a

641 UN Habitat International Guidelines on Decentralisation and Access to Basic Services for All (2009)
paras B.27, B.28, B.29, B.31, D.40.b, D.41.
642 Bolivar, Galera and Munoz 2014 Public Money and Management 233.
643 United Nations International Financial System and Development Gen Ass A/74/150 para 1.
644 See paras 2.1, 2.3 and 2.4 above.
645 See para 2.2.3 above.
646 See para 2.2.3 above.
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central role in determining whether corrupt behaviour took place.ss” The violation by
public servants of formal and informal rules concerning acceptable behaviour is
considered as potentially corrupt behaviour.s4 In both public and private sector corruption
the misuse of a position of power to obtain an advantage which one is not entitled to is
a form of corruption.s« However, for public sector corruption, even accepting a benefit
for the performance of an obligation also constitutes misuse.ss® The last stark difference
between public and private sector corruption is that the victims of public sector corruption
are the general public.sst The impacts of public sector corruption are widespread
throughout the community and may often extend beyond local boundaries.s2 This chapter
further showed that public sector corruption may be committed on a petty or a grand
scale, or anywhere in between. Some corrupt acts may be legally or illegally committed
in the public sector. Moreover, one can observe systemic, collective, coerced, and noble

cause corruption in local government. 3

The above discussion makes it clear that sustainable development in local government
involves four dimensions: the environmental, social, economic and governance
dimensions.s>* It has been noted that corruption negatively impacts on all these
dimensions and distorts the important balance among them. It is the governance
dimension, however, that is particularly ravaged by the impacts of corruption.es The
governance dimension further ensures that all the dimensions are in balance and
amicably integrated for the successful pursuit of sustainability.sss This emphasises the
importance of the integrity of the governance dimension and shows that if it is distorted
by the effects of corruption all other dimensions of sustainable development will also be

indirectly impacted by corruption.

647 See para 2.2.3 above.
648 See para 2.2.3 above.
649 See para 2.2.3 above.
650 See para 2.2.3 above.
651 See para 2.2.3 above.
652 See para 2.2.3 above.
653 See para 2.2.2 above.
654 See para 2.4 above.

655 See para 2.4.4 above.
656 See para 2.4.4 above.
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The governance dimension in sustainable development is particularly concerned with
good governance.®” Good governance strives to achieve the most critical priorities to
promote sustainable development in local government through the practice of democratic
processes.s International and regional law and policy provide multiple measures that
local government can employ to mobilise good governance.®¢ One of the principles for
good governance in local government concerns having the required capacity to perform
its functions.s© Financial sustainability ensures that local government has this required

fiscal capacity to meet its priorities in advancing sustainable development.eet

The discussion in this chapter has served to show the nexus between sustainability in
local government and public sector corruption, and as such has alluded to the relevance
of and need to prevent public sector corruption across the municipalities of South Africa.
As the next step, the following chapter aims to identify and evaluate the possible legal
avenues provided for in international and regional law to prevent and minimise public

sector corruption.

657 See para 2.5 above.
658  See para 2.4.4 above.
659 See para 2.5 above
660 See para 2.6 above.
661 See para 2.6 above.
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CHAPTER 3

STANDARDS FOR THE PREVENTION OF PUBLIC SECTOR
CORRUPTION IN LOCAL GOVERNMENT

3.1 Introduction

Public sector corruption is multifaceted, secretive and widespread, which suggests a need
for a holistic preventative approach.ss2 It has been about 25 years since the prevention
and combatting of public sector corruption became a major global priority,ss: yet
corruption remains a worldwide problem.ss# Pieth,s5 however, notes that the
newsworthiness of headlines on corruption, the number of anti-corruption groups,
conferences on corruption prevention, and the implementation of government compliance
programmes indicates that some progress has been made towards preventing

corruption.ses

Corruption relies on the availability opportunities in which it can take place.s” Preventing
corruption thus requires minimising opportunities for corruption, and where opportunities
cannot be removed, steps must be taken to deter individuals from engaging in
corruption.sse The premise of this chapter is that international and regional anti-corruption
law and policy provide valuable pointers on how to prevent it. These pointers are
meaningful for South Africa and its pursuit of local sustainability because it shows what
the law can do to contribute to the prevention of public sector corruption.e¢ The purpose
of this chapter is to identify anti-corruption standards that can subsequently be used to

evaluate South African anti-corruption law and policy as applicable to local government,

662 See para 2.2 above.

663 Heimann and Pieth Confronting Corruption 244.

664 Bardhan 1997 Journal of Economic Literature 1320; Heimann and Pieth Confronting Corruption 244;
Dintwe 2013 Journal of Public Administration 556; Buscaglia and Dijk 2003 Forum on Crime and Society
4; Mawenya Preventing corruption in African procurement 3.

66> Heimann and Pieth Confronting Corruption 244.

666 Heimann and Pieth Confronting Corruption 244.

667  Graycar and Sidebottom 2012 Journal of Financial Crime 397.

668  Ppeltier-Rivest 2018 Journal of Financial Crime 546; Hansen and Tang-Jensen 2015 Ephemera. Theory
and Politics in Organization 370; Everett, Neu and Rahaman 2007 Accounting, Organizations and
Society 513; Graycar and Sidebottom 2012 Journal of Financial Crime 379.

669 These pointers are discussed as principles with standards in para 3.3 below.
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although many of them might not be judicially enforceable. To this end international and
regional anti-corruption law and policy, as well as the relevant scholarship, will be

discussed from a local government perspective.

Often international and regional law presents anti-corruption measures through
'checklists' of required actions and in so doing lays down standards. As will become clear
below, the evaluation of the actions and standards proposed to prevent corruption in
local government shows that they complement one or more of the anti-corruption
principles, namely integrity, transparency and accountability.6® The discussion below is
categorically structured according to these three anti-corruption principles, and each

principle is further subdivided into its complementary standards.

This chapter commences with a brief overview of the applicable international and regional
anti-corruption law framework. This framework consists of instruments to which South
Africa is a signatory, and others that serve to inform the international standards. The
remainder of the discussion systematically analyses the anti-corruption principles of
integrity, transparency, and accountability, as well as their corresponding standards (as
identified from a combination of the international laws and related scholarship in this

field) from the perspective of local government.
3.2 International and regional anti-corruption law

The international and regional anti-corruption legal framework is fragmented in the sense
that different aspects of the quest to stop corruption are covered in different instruments.
To entertain as inclusive and informative an analysis as possible, the instruments

discussed below are not confined to instruments to which South Africa formally belongs.s™

670 A 5(1) of the UNCAC.

671 The regional law analysed is also not restricted to the African Union and includes the European Union,
OECD, SADC, Inter-American States, ASEAN, and UAE. BRICS does not have any official legal
documents for the prevention and combatting of corruption specifically. However, many summits have
affirmed Member States' commitment to other international and regional anti-corruption laws such as
the UNCAC. HSE University of Anti-corruption Portal 2021
https://anticor.hse.ru/en/main/organization/BRICS; Department of International Relations and
Cooperation XII BRICS Summit Moscow Declaration para 44.
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The instruments were selected on the basis of their contribution to an international set

of legal standards on anti-corruption.
3.2.1 United Nations Convention Against Corruption

The General Assembly of the UN adopted the UNCAC in December 2000.672 The purpose
of this convention is to address corruption and reduce the threats it poses to democracy,
ethical values, justice, the rule of law and sustainability.s’s It acknowledged the
contribution other regional anti-corruption laws have made and stated that these

instruments should be used to supplement the contents of the UNCAC.s7+

The UNCAC's main objectives are to set out anti-corruption measures, stimulate
international cooperation, provide technical assistance, and advance integrity,
accountability and the proper management of public affairs for the prevention and
combatting of corruption.ss Therefore, one can observe a so-called 'blanket law and
policy making duty' which determines that all state parties must adopt law and policy
designed to prevent corruption.ss This means that state parties are expected to
implement all the specific measures prescribed in the UNCAC and take any other
additional legislative anti-corruption measures as required in a specific context.c”” Yet,
despite these many requirements, the UNCAC has been criticised on the grounds that the
state parties have neglected to implement these corruption prevention measures, a fact

which speaks to the oft discussed challenge of enforcing international (soft) law.¢7
3.2.2 United Nations Convention Against Transnational Organised Crime

The General Assembly of the UN acknowledges the adverse effects of organised crime

on the economy and social well-being of communities.s? It also states that corruption is

672 Foreword of the UNCAC.

673 Foreword of the UNCAC.

674 Preamble of the UNCAC.

675 A 1 of the UNCAC.

676 A 4(2) of the SADC Protocol Against Corruption (2001) https://bit.ly/2VFRigI; a 5(2) of the UNCAC.

677 These measures are discussed in detail in paras 3.3, 3.4 and 3.5 below.

678 Hottinger "Two Years Later: The Arab Revolutions in Transition" 7; Heimann and Pieth Confronting
Corruption 245.

679 Preamble of the United Nations Convention Against Transnational Organised Crime (2000).
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endemic in organised crime.s® In reaction the United Nations Convention Against
Transnational Organised Crime was adopted in November 2000.¢ The primary purpose
of this legal instrument is to prevent and control transnational organised crime, which
includes corruption. Like the UNCAC, this legal instrument places a blanket legislative
duty on state parties to promote integrity and prevent, detect, and prosecute
corruption.ss2 However, the Convention does not provide many specifics aimed at
preventing corruption. It only requires corruption to be criminalised in addition to the

blanket legislative duty.ess
3.2.3 African Union Convention on Preventing and Combatting Corruption

The Member States of the AU adopted the AUCPCC in July 2003.58+ The AU expressed its
concern about the impact corruption has on the overall stability of Member States and
the deleterious effects it has on economic and social development.s&s The AUCPCC also
acknowledged that corruption erodes accountability and transparency in managing public
affairs.s¢¢ The AU adopted the AUCPCC in reaction to society's need to be protected from
corruption and to eliminate the root causes of corruption.ss” The AUCPCC has five
objectives: first, to establish some ambitious standards for preventing, detecting,
prosecuting and eliminating all forms of corruption;s second, to facilitate cooperation
amongst Member States to help control corruption;sse third, to promote integration and
synchronisation among international, regional, and national anti-corruption law and
policy;s® fourth, to remove impediments to the enjoyment of human rights;e and fifth,

to establish standards to promote transparency and accountability in managing public

680 Preamble of the United Nations Convention Against Transnational Organised Crime (2000).
681 preamble of the United Nations Convention Against Transnational Organised Crime (2000).
682 Aa 8 and 9 of the United Nations Convention Against Transnational Organised Crime (2000).
683 Aa 8 and 9 of the United Nations Convention Against Transnational Organised Crime (2000).
684 Preamble of the AUCPCC.

685 Preamble of the AUCPCC.

686 Preamble of the AUCPCC.

687 Preamble of the AUCPCC.

688 A 2(1) of the AUCPCC.

689 A 2(2) of the AUCPCC.

690 A 2(3) of the AUCPCC.

691 A 2(4) of the AUCPCC.
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affairs.s®2 In brief, the AUCPCC expects Member States to use policy, law, and other

measures to achieve these five objectives.s:

3.2.4 African Charter on the Values and Principles of Public Service and

Administration

The Member States of the AU adopted the African Charter on the Values and Principles
of Public Service Administration in January 2011.5%4 This Charter was adopted in response
to the growing need of African states to maintain the legitimacy of their public services
and the need for public service to be adaptable according to evolving needs.s%s The
Charter aims to fulfil a multiplicity of purposes relating to promoting certain principles
and values of public service and administration.s¢ Furthermore, the Charter specifically
aims to sensitise public officials on strategies and mechanisms against corruption.&” To
contribute to preventing or combatting corruption, the Charter also aims to promote
public service accountability and integrity systems which promote value-based

behaviour.6%

3.2.5 African Charter on the Values and Principles of Decentralisation, Local

Governance and Local Development

The Member States of the AU adopted the African Charter on the Values and Principles
of Decentralisation, Local Governance and Local Developmentin 2014.5%¢ The adoption of

this Charter was inspired by the view that local authorities are essential for a democratic

692 A 2(5) of the AUCPCC.

693 A 2 of the AUCPCC.

694 Preamble of the African Charter on Values and Principles of Public Service and Administration (2011)
https://bit.ly/3yqQJof.

695 Preamble of the African Charter on Values and Principles of Public Service and Administration (2011)
https://bit.ly/3yqQJIof.

6%  Preamble of the Aftican Charter on Values and Principles of Public Service and Administration (2011)
https://bit.ly/3yqQJof.

897 A 12 of the African Charter on Values and Principles of Public Service and Administration (2011)
https://bit.ly/3yqQJof.

698 A 12 of the African Charter on Values and Principles of Public Service and Administration (2011)
https://bit.ly/3yqQJof.

699 Preamble of the African Charter on the Values and Principles of Decentralisation, Local Governance
and Local Development (2014) https://bit.ly/3fCBC5a.
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governance system.”° The adoption of the Charter was further motivated by an aspiration
to make basic services accessible to all in Africa.t The purposes of the Charter are to
promote local governance, local development and local democracy, the mobilisation of
resources and local economic development, and to make provision for other incidental
matters.2 Moreover, the Charter specifically mandates national and local governments
to establish mechanisms to combat corruption, which include protecting whistle-

blowers.7s
3.2.6 African Charter on Democracy, Elections and Governance

The Member States of the AU adopted the African Charter on Democracy, Elections and
Governance in 2007.70+ This particular Charter was adopted in reaction to the harsh
histories and cultural conditions with which the African peoples were confronted, and out
of concern for the unconstitutional changes of governments.”s The overall purpose of the
Charter is to provide for conditions conducive to political stability and good governance, s
which includes promoting free and fair elections, the rule of law, an independent judiciary,
sustainable development, transparency, accountability and equality.”” Furthermore,
Member States are expected to commit themselves to combatting corruption, which

includes institutionalising good economic and corporate governance.?s

700 Preamble of the African Charter on the Values and Principles of Decentralisation, Local Governance
and Local Development (2014) https://bit.ly/3fCBC5a.

701 Preamble of the African Charter on the Values and Principles of Decentralisation, Local Governance
and Local Development (2014) https://bit.ly/3fCBC5a.

702 A 2 of the African Charter on the Values and Principles of Decentralisation, Local Governance and Local
Development (2014) https://bit.ly/3fCBC5a.

703 Aa 14(3) and 14(4) of the African Charter on the Values and Principles of Decentralisation, Local
Governance and Local Development (2014) https://bit.ly/3fCBC5a.

704 Preamble of the African Charter on Democracy, FElections and Governance (2007) AU Doc
AU/Dec/147/VIL.

705 Preamble of the African Charter on Democracy, FElections and Governance (2007) AU Doc
AU/Dec/147/VII.

706 A 2 of the African Charter on Democracy, Elections and Governance (2007) AU Doc AU/Dec/147/VIL.

707 A 2 of the African Charter on Democracy, Elections and Governance (2007) AU Doc AU/Dec/147/VIL.

708 Aa 2(9), 3(9), 27(5), 33(3) and 33(11) of the African Charter on Democracy, Elections and Governance
(2007) AU Doc AU/Dec/147/VII.
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3.2.7 SADC Protocol Against Corruption

The Heads of Member States to the SADC adopted the SADC Protocol Against Corruption
in August 2001.7° This decision was taken because of the destabilising impact corruption
has on society.”° Corruption is seen as a serious problem, one which every member state
must urgently address.t The SADC Member States further note that corruption
undermines good governance, accountability, and transparency.”22 This instrument
further serves as a symbol of Member States' political will and leadership to "wage an
effective war against the scourge of corruption".”22 The SADC Protocol has a trio of
objectives.”4 It aims to provide measures to prevent, detect, prosecute, and eliminate
corruption.””s These measures include criminalising corruption, establishing anti-
corruption institutions, implementing financial and procurement controls, improving
whistle-blower protection, increasing access to information on governance issues and
implementing codes of conduct.” It further promotes cooperation among Member States
in controlling corruption and coordinating and harmonising the SADC Protocol with

domestic anti-corruption law and policy.?

3.2.8 European Union Convention Against Corruption Involving EU Officials
or Officials of EU Countries

The Council of the European Union adopted the European Union Convention Against
Corruption Involving EU Officials or Officials of EU Countries 37 ILM 12 (1998) (EU
Convention Against Corruption) in June 1997.78 The Council adopted this instrument
because it identified a need to address corruption which involves public officials of

Member States and other incidental matters.”2® The purpose of this convention is to

709 Preamble of the SADC Protocol.

710 Preamble of the SADC Protocol.

711 Preamble of the SADC Protocol.

712 preamble of the SADC Protocol.

713 Preamble of the SADC Protocol.

714 A 2 of the SADC Protocol.

715 A 2(1)(a) of the SADC Protocol.

716 Aa 2, 3, 4 and 6 of the SADC Protocol.

717 A 2(1)(b) and 2(1)(c) of the SADC Protocol.

718 Preamble of the EU Convention Against Corruption.
719 Preamble of the EU Convention Against Corruption.
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describe active and passive corruption.”2 However, the instrument is limited to the

criminal law aspects of controlling corruption.72
3.2.9 Civil Law Convention on Corruption

The Member States of the Council of Europe adopted the Givi/ Law Convention on
Corruption in 1999.722 The fact that corruption threatens the rule of law, democracy,
human rights, fairness, social justice, and economic development led to the adoption of
this legal instrument.”22 In addition, Member States identified a need for cooperation
among each other in the fight against corruption.?* This legal instrument aims to provide
remedies to victims of corruption and to enable them to protect their interests, including

obtaining compensation.?2
3.2.10 Criminal Law Convention on Corruption

The Member States of the Council of Europe adopted the Criminal Law Convention on
Corruptionin 1999.72¢ This legal instrument was a reaction to the realisation that deterring
and controlling corruption requires a rapid and well-functioning criminal justice system.?2
Furthermore, cooperation among states would support the functioning of such a criminal
system.”2¢ The main purpose of the instrument is to criminalise corruption and related

offences and provide for incidental matters such as gathering evidence.2
3.2.11 The Twenty Guiding Principles for the Fight Against Corruption

The Committee of Ministers for the Council of Europe adopted the T7wenty Guiding

Principles for the Fight Against Corruption in October 1997.7¢ This instrument was

720 Aa 2 and 3 of the EU Convention Against Corruption.

721 Aa 4 to 12 of the EU Convention Against Corruption.

722 Preamble of the Civil Law Convention on Corruption (1999) EUR/TS/174.

723 Preamble of the Civil Law Convention on Corruption (1999) EUR/TS/174.

724 Preamble of the Civil Law Convention on Corruption (1999) EUR/TS/174.

725 A 2 of the Givil Law Convention on Corruption (1999) EUR/TS/174.

726 Preamble of the Criminal Law Convention on Corruption (1999) EUR/TS/173.

727 Preamble of the Criminal Law Convention on Corruption (1999) EUR/TS/173.

728 Preamble of the Criminal Law Convention on Corruption (1999) EUR/TS/173.

729 Aa 2 to 23 of the Griminal Law Convention on Corruption (1999) EUR/TS/173.

730 Preamble of the Twenty Guiding Principles for the Fight Against Corruption (1997)
https://rm.coe.int/16806cc17c.
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adopted in reaction to the threat corruption poses to the basic values of the European
Union, which include democracy, the rule of law and human rights.”st As its name

suggests, the instrument delineates twenty essential principles to control corruption.?s2
3.2.12 Inter-American Convention Against Corruption

The Member States of the Organisation of the American States adopted the Inter-
American Convention Against Corruption in March 1996.7¢ The Organisation identified
corruption as a threat to the legitimacy of public institutions and democracy.”* The
contribution fighting corruption makes to strengthening democratic institutions and the
overall stability of peace and development motivated the adoption of this legal
instrument.”s The purposes of the Inter-American Convention Against Corruption are
twofold.s¢ First, the Convention aims to set standards for preventing, detecting,
prosecuting and eliminating corruption”” and second, it aims to promote cooperation

among Member States in controlling corruption.7se

3.2.13 OECD Convention on Combatting Bribery of Foreign Public Officials in

International Business Transactions

The Negotiating Conference adopted the OECD Convention on Combatting Bribery of
Foreign Public Officials in International Business Transactions in November 1997.7° This
instrument was adopted in reaction to the detrimental effect corruption has on economies
including trade, investment, economic development, and competitive markets.” In

addition the Negotiating Conference emphasised that public officials participate too often

731 preamble of the Twenty Guiding Principles for the Fight Against Corruption (1997)
https://rm.coe.int/16806cc17c.

732 The details of these principles are discussed in greater detail in paras 3.3, 3.4 and 3.5 below. Preamble
of the Twenty Guiding Principles for the Fight Against Corruption (1997)
https://rm.coe.int/16806cc17c.

733 Preamble of the Inter-American Convention Against Corruption (1996) 35 ILM 724.

734 Preamble of the Inter-American Convention Against Corruption (1996) 35 ILM 724.

735 Preamble of the Inter-American Convention Against Corruption (1996) 35 ILM 724.

736 A 2 of the Inter-American Convention Against Corruption (1996) 35 ILM 724.

737 A 2(1) of the Inter-American Convention Against Corruption (1996) 35 ILM 724.

738 A 2(2) of the Inter-American Convention Against Corruption (1996) 35 ILM 724.

739 Preamble of the OECD Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions (1998) 37 ILM 1.

740 Preamble of the OFCD Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions (1998) 37 ILM 1.
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in corrupt activities, and that a need exists to rectify this behaviour.7: It was hoped that
this instrument would contribute to good governance.”2 This instrument's purpose is to
criminalise the bribery of public officials and to provide corresponding sanctions.”3 It also
makes provision for some incidental matters such as regulations on how accounting

records should be maintained.?s
3.2.14 ASEAN Political-security Community Blueprint 2025

The ASEAN Heads of States, through the ASEAN Political-security Community, adopted
the ASEAN Political-security Community Blueprint 2025 in 2016. This instrument is
based on the experience of seven years of the implementation of its predecessor, the
ASEAN Political-security Community Blueprint 2009-2015.74 One of the main objectives
of this blueprint is to instil a culture of integrity and anti-corruption in the public services
of Member States.”# Since local government forms part of public service, this instrument
provides some insight into how legal measures can help prevent public sector corruption
in local government. The Blueprint expects of Member States that they should use
national law and policy measures to prevent corruption in their public and private
sectors.”s In addition, Member States must take measures to cooperate with other states
to combat corruption and harmonise their laws and policies to align with all international

anti-corruption law.7
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Business Transactions (1998) 37 ILM 1.
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745 Preamble of the ASEAN Political-security Community Blueprint 2025 https://bit.ly/2VxpV8K.

746 ASFAN Political-security Community Blueprint 2009-2015.

747 ASFAN Political-security Community Blueprint 2025 https://bit.ly/2VxpV8K para A.2.3.
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3.2.15 Arab Convention Against Corruption

The League of Arab States adopted the Arab Convention to Fight Corruption,™° its first
anti-corruption instrument, in 2010.75: In addition to promoting cooperation among states
for improved corruption prevention, the Arab Convention requires Member States to
criminalise corruption, enhance asset recovery from corruption, and empower civil society

to hold governments accountable for corruption.s2
3.3 Principle 1: Integrity and ethical governance

The following discussion aims to introduce integrity and ethical governance as a principle
for preventing corruption. The principle is further subdivided into standards, namely
complying with human rights obligations, establishing and enforcing codes of conduct,
reducing political interference, strengthening systems for human resource management,
and formulating and implementing a public finance management system. After
introducing integrity and ethical governance generally, these standards will be explored

in detail.

Integrity in this context, may be viewed as local government officials observing strict
moral values and being honest.?: This is different from ethics, which is the study of moral
values and their specific context.”> Whereas ethical governance specifically investigates
what moral values should guide local governance processes, it provides answers to
questions like 'responsible for what?' and 'accountable to whom?'.7ss Consequently, one
may say that if local governance involves making choices, ethical governance informs
how to make those choices.” To emphasise the importance of ethical governance one

may also turn to the OECD, which has proposed a trio of E's to guide the improvement

750 Arab Convention to Fight Corruption (2010) https://bit.ly/3AkYpum (hereafter the Arab Convention).

751 Preamble of the Arab Convention.

752 Aa 2,4 and 10 of the Arab Convention.

753 Menzel 2015 Public Integrity 355; Huberts The integrity of Governance: What It Is, What We Know,
What Is Done and Where to Go? 12.
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755 Preston and Sampford Encouraging Ethics and Challenging Corruption 16.

756 Preston and Sampford Fncouraging Ethics and Challenging Corruption 16; Fawcett and Wardman
"Ethical Governance in Local Government in England: A Regulator's View" 256.
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of local governance, namely economy, efficiency, and effectiveness.”s” More recently,
however, the OECD has identified ethics, which is seen as an essential component of the
solution of many contemporary local governance problems that modern governments

face.ss

Some scholars argue that efforts to combat corruption overlook the importance of ethical
governance in local anti-corruption efforts.?° "Ethical conduct and corruption in the public
sector are two sides of the same coin."”s In saying this Lekubu: notes that preventing
corruption is impossible without a strong commitment from local government to ethical
governance. Studies have confirmed that an omnipresent confidence deficit in local
governance results from the widely publicised misconduct of public officials, including
large-scale corruption.”2 The OECD believes that the crisis in deteriorating public trust in
local governance is directly linked to the non-ethical conduct of public officials.?s3 Reforms
promoting ethical governance can thus address misconduct such as corruption by

municipal officials and the consequent confidence deficit in local governance. s

Ethical governance on the part of local government requires strong moral leadership that

is also important for controlling corruption.’s Ideally leadership should inspire a high

757 Caldwell, Karri and Vollmar 2006 Journal of Business Ethics 214; Preston and Sampford Encouraging
Ethics and Challenging Corruption 6; Fawcett and Wardman "Ethical Governance in Local Government
in England: A Regulator's View" 255.

758 Osifo 2014 International Journal of Public Administration 31; Preston and Sampford Encouraging Ethics
and Challenging Corruption 6; Mchunu and Dlamini 2020 Journal of Public Administration 62; Fawcett
and Wardman "Ethical governance in local government in England: A regulator's view" 255.

759 Preston and Sampford Encouraging Ethics and Challenging Corruption 15; Park and Blenkinsopp 2011
International Review of Administrative Sciences 254; Mitchell 1998 International Studies Quarterly
109; Brusca, Rossi and Aversano 2018 Comparative Policy Analysis: Research and Practice 486; Gilbert
2018 University of Chicago Legal Forum 117.

760 Lekubu A critigue of South African Anti-corruption Strategies and Structures: A Comparative Analysis
69; Pillay 2016 African Journal of Public Affairs 115.
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68; Pillay 2016 African Journal of Public Affairs 115.
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764 Naidoo 2012 Journal of Public Administration 662; Preston and Sampford Encouraging Ethics and
Challenging Corruption 7; Mchunu and Dlamini 2020 Journal of Public Administration 77; Fawcett and
Wardman "Ethical Governance in Local Government in England: A Regulator's View" 256.

765 Harahap Strategies for Preventing Corruption in Indonesia 4, 5; Lekubu A Critigue of South African
Anti-corruption Strategies and Structures: A Comparative Analysis 68.

95



moral standard in local governance and by example educate the public on corruption.7s
Strong leadership by the government has proven to be one of the better strategies to
foster ethical governance and consequently prevent corruption.?s” Conversely, poor local
leadership is seen as an obstacle to an effective corruption prevention strategy and a
considerable contributor to the causes of corruption.?s Political will greatly influences a
local government's leadership and can substantially impact the success or failure of
promoting ethical governance.”® Lessons from Hong Kong, Malaysia, Nigeria and the
United Republic of Tanzania, for example, demonstrate how strong political leadership in

a government can enhance ethical governance and help prevent corruption.?7
3.3.1 Standard: Comply with human rights obligations

One can identify complying with human rights obligations as a standard which contributes
to integrity in preventing corruption.”: It is said that failing to comply with human rights
obligations creates opportunities for corruption, and policies that promote human rights

prevent corruption.”72

In the local government context, the standard requires local authorities to take legislative

and other measures to comply with human rights obligations.””® This includes making

766 Transparency International 2020 https://www.transparency.org/en/end-corruption and Harahap
Strategies for Preventing Corruption in Indonesia 4, 5.

767 Naidoo 2012 Journal of Public Administration 660; UNDP Institutional Arrangements to Combat
Corruption: A Comparative Study 66.

768 UNDP Institutional Arrangements to Combat Corruption: A Comparative Study 97.

769 Although much more can be written on how a lack of political will and leadership effects anti-corruption
efforts, the law can contribute little to improve it. This thesis therefore limits itself to minimising
political interference in certain governance matters. See para 3.3.3 below. UNDP Institutional
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International and Comparative Law 51.
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laws and policies to safeguard these rights from the effects of public sector corruption.7+
Such policies ensure that municipal governance is not exercised in a manner that infringes
on human rights. For example, municipal policies should require adherence to good
governance to ensure that the municipalities have continued capacity to provide the

uninterrupted basic services required for the fulfilment of human rights, for example.”s

Moreover, some actions to promote human rights also incidentally prevent public sector
corruption;?s for example, social audits wherein the municipal department's social or
human resource aspects are evaluated and reported on.””” Such reports may typically
show how a municipal department can improve its social and ethical performance and
consequently improve its service delivery in fulfilment of human rights.77s States can draw
from examples of such actions and can guide local government by using a national or

subnational law and policy framework to prevent corruption.
3.3.2 Standard: Establish and enforce codes of conduct

Integrity and ethical governance presupposes a standard to establish and enforce codes
of conduct.”¢ Based on the premise that local government has a duty to promote a culture
whereby officials act in the public interest, it is accepted that international and regional
standards of behaviour for public officials apply equally to municipal officials as well.7s
Therefore, a standard is set in international and regional law that codes of conduct should

be established and enforced for public officials, including officials of local authorities, to

3(1), 4(1), 6, 7, 8(2), 27(8), 27(10), 33(7), 40, 41 and 43 of the African Charter on Democracy,
Elections and Governance (2007) AU Doc AU/Dec/147/VII; a 1 of the African Charter on Human and
People’s Rights (1981); a 3 of the SADC Charter of Fundamental Social Rights in SADC (2003)
https://bit.ly/3IMbp8I.

774 Kumar 2003 Columbia Journal of Asian Law 57.

775 See para 2.5.4 above.

776 Kumar 2003 Columbia Journal of Asian Law 57.

777 Sekalala, Masud and Bosco 2020 Global Health Action 9.
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Local Development (2014) https://bit.ly/3fCBC5a; CIPFA International Framework for Good
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780 CIPFA International Framework for Good Governance in the Public Sector 10.
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promote integrity, honesty and responsibility as part of preventing corruption.?s The
purpose of formulating and implementing codes of conduct is to ensure that public

officials know how to conduct themselves in their official duties.s2

Codes of conduct are required to be founded on justice, fairness, equality and integrity.7ss
This means that the normal behaviour of public officials extends beyond legal
expectations and should include values such as objectivity, selflessness, honesty,
neutrality or impartiality, common courtesy and responsibility.s* Accepted behaviour as
captured in codes of conduct for government officials thus reflects public expectations
about how public officials should discharge their duties.?s Ensuring that the behavioural
standards are clearly explained and that penalties for breaches are explicitly provided for
can increase the effective implementation of codes of conduct.s The standard suggests
that local government officials must demonstrate integrity and respect for all rules, values

and codes of conduct when discharging their duties.”
3.3.3 Standard: Reduce political interference

Integrity as an anti-corruption principle implies a standard to reduce political interference
in local governance.?¢ Political interference can be understood as the undue political

manipulation of governance decisions, which include policy development.7® Reducing
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Local Development (2014) https://bit.ly/3fCBC5a; CIPFA International Framework for Good
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political interference in governance decisions is part of ethical governance because it
prevents public office from benefitting a political party and deters unethical conduct.?°
Political interference requires managing conflicts of interest, which entails the provision
of law and policy that oblige public officials, including municipal officials, to declare their
assets and gifts received before assuming office and during the exercise of their office.:
Political funding may lead to political interference in governance decisions. Legal
prescriptions must therefore be developed to regulate political funding. The purpose of
such prescriptions are to prevent the abuse of public office to fuel political agendas.™:2
This standard also necessitates making key decisions, such as those involving municipal
human and financial resources, on objective criteria.”¢ Furthermore, elected public
officials, such as mayors and councillors, must be precluded from participating in certain
municipal departments prone to corruption.”+ This means that elected public officials will

not be able to participate in accepting or rejecting municipal tenders, for example.s
3.3.4 Standard: Strengthen systems for human resource management

Adopting legislation and developing other measures for a system of human resource
management for public officials is also seen as one of the standards which contribute to
integrity and prevent corruption.”s In the local government context, human resource
management helps to ensure that competent people occupy public office and that
government institutions have the human resource capacity to fulfil their functions, for
example.”” Public officials should be appointed, promoted, retired and retrenched

according to a system founded on efficiency, transparency, objective criteria (clearly set

790 A 7(1) of the AUCPCC; a 8(5) of the UNCAC.

791 A 7(1) of the AUCPCC; a 8(5) of the UNCAC.

792 A 10 of the AUCPCC.
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794 Lindstedt and Naurin 2010 International Political Science Review 302; Bertot, Jaeger and Grimes 2011
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out in legislation), merit, equity and aptitude.# In addition local authorities may develop
and establish staff interaction, exemplary behaviour, the management of conflicts of
interest, education, performance management and reward processes.”® A human
resource management system should typically have an internal ethical committee /nter
alia to monitor the implementation of an ethical culture and to train public officials in

ethics.800

3.3.5 Standard: Formulate and implement a public finance management

system

The development and institutionalisation of an extensive public financial management
system is another standard which complements integrity and ethical governance as a
principle to prevent corruption.sot This system should be established in national law. Its
purpose is primarily to guide how public fiscal resources are used and to make provision
for the maintenance of auditing and follow-up processes through timely reporting on
public income and expenses, establishing oversight mechanisms, and implementing risk

management. 8o

Local authorities must ensure that their internal accounting processes include records
with reasonable details which accurately reflect its real income and expenditure.s In

addition, a set of procedures for adopting budgets must be established and

798 7(1) of the UNCAC.
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Governance in the Public Sector 10; UN Habitat International Guidelines on Decentralisation and the
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For more requirements on performance management read CIPFA International Framework for Good
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implemented.&+ Finally, corrective action must be enforced against a local government's
failure to comply with public finance controls.s This means that states must put forward
clear consequences and enforcement mechanisms where local authorities do not comply

with public finance controls.

Public procurement refers to the acquisition of public resources and is part of financial
management.so It has also been identified as a hotspot for corrupt activities and enjoys
particular attention in the UNCAC.&7 Therefore, a procurement system founded on
principles of transparency, equity, efficiency, competition and objective decision making
must be established.s¢ The standard further requires that local authorities prescribe
predetermined, clear, and objective criteria to facilitate public officials' decisions
regarding the acquisition of goods and services in municipalities.ee Invitations to bid must
be clear and allow enough time to prepare and submit tenders. A procurement system
is to provide an effective review and appeal system to ensure legal recourse and remedies

where deviations of the procurement system occurred.s
3.4 Principle 2: Transparency in governance

Transparency in governance is popularly considered a principle for preventing
corruption.e2 As with the previous section, this discussion will explore transparency as a
principle for preventing corruption generally. Transparency comprises of a number of
standards, namely complying with civil, political and procedural human rights, increasing
access to information, and encouraging whistle blowing. These standards will be

discussed in more detail after the introduction of the transparency principle.
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For governments, transparency equates to open government.es It entails releasing
information that will help evaluate government institutions such as municipalities, for
example.t4 The information required to be transparently available is typically geared
towards providing clarity on government rules, regulations and decisions to the public.ss
In addition, this information should include reasons for government decisions.ss
Transparent institutions are therefore those that enable people inside and outside the
institution to acquire the requisite information to form opinions about the activities and

procedures in the institution.s

Transparency mainly deters public officials from misusing their positions and facilitates
citizens' vigilance to hold public officials accountable.s: The absence of transparency
renders corruption less risky and more appealing, because transparency prevents or limits
opportunities to partake in corrupt behaviour.s® "There can be no faith in government if
our highest offices are excused from scrutiny."s20 Public scrutiny prevents corruption and
transparency makes such scrutiny possible.&2: Furthermore, transparency adds legitimacy
to governments.s22 Public trust and the legitimacy of governments are increased by
communicating what motivated the development of policies and the reasons behind

government decisions.sz
3.4.1 Standard: Increase access to information

A legal and policy framework that guarantees access to information held by government

institutions is an important standard that should be met in preventing corruption.s
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Access to information refers to the free flow and accessibility of information on
governance issues.s? It translates into people being able to "look into something, to see
what is going on."e Increasing access to information can be considered as central to
transparency because it requires local authorities to share their rules, regulations,
governance decisions and the reasons for them. &7 Local authorities can increase the
availability of information by adopting simple and easy procedures that enable the public
to obtain information on governance issues.s2 This information should include any
information that can assist in combatting corruption, including how decisions are made
in public administration, the movement of moneys and the day-to-day functioning of
public organisations.s In the provision of information, due regard must be given to the

protection of privacy and personal data.ss:

Providing information only on request is no longer considered sufficient to facilitate
transparency.s2 Law and policy must compel local governments to proactively disclose
relevant information such as budgets and reports on local government expenditure.sss
This information must stand a reasonable chance of reaching the public.s+ Law and policy
can prescribe when, on which platforms and in which format government information is
shared, which can provide the public a reasonable opportunity to access this
information.s®> Local authorities can also approach the media to help disseminate

information to the general public.g¢

Often information proactively disclosed on decisions of local authorities is presented in a
report format. Information contained in certain documents such as reports on

government financial management and public official's performance management
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provides the community with details that may help them to detect corruption.s” Local
authorities can use policies to establish official communication channels where the public

may access such reports.sse
3.4.2 Standard: Encourage whistle blowing

Transparency as an anti-corruption principle implies a standard to encourage whistle-
blowing.s The existence and enforcement of an adequate whistle-blowing municipal
policy framework significantly improve transparency in government and contribute
towards curbing corruption.s« For example, local authorities can facilitate whistle-blowing
by establishing hotlines for complaints of alleged corruption.ss These channels to report
corruption must be easily accessible for both public officials and the community.s
Effective reporting channels make it easier for individuals to blow the whistle on

corruption and, therefore, significantly increase the detection of corruption.s

However, in reporting corruption individuals make themselves vulnerable to retaliation
from those engaged in the corruption.&+ Fear of retaliation has discouraged the public
from reporting instances of corruption and consequently lowering the risk of exposing
corruption.s# Therefore, local governments must protect whistle blowers, witnesses of
corruption, and any other person who in good faith provides information involving corrupt
acts.s¢ This can be done by cooperating with national witness protection programmes,
for example. Whistle blower protection should extend to include relatives and other

people close to them, because retaliation is seldom aimed at the whistle blowers
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themselves.s+” Local government whistle-blower protection policies may typically include
the establishment of procedures to secure the physical safety of whistle blowers and
procedures to conceal their identity or whereabouts.s4 Local policies should provide for
sanctions such as fines where false and malicious accusations are made against innocents
to avoid the abuse of a reporting system.&# It must also be emphasised that whistle-
blowing relies heavily on other measures such as access to information and civic

education for its effective contribution to controlling corruption.so
3.5 Principle 3: Accountability in governance

The following section introduces accountability in governance as a principle to prevent
corruption. Many standards on accountability can be identified from international and
regional law and policy. Each of these standards are explored in further detail after

accountability has been introduced.

Accountability acts as a safeguard against corruption where public officials have abused
their power and is also a vital component of any anti-corruption agenda.&* Accountability
implies that public officials have to account for how and why public resources were spent
and what results were achieved.ss2 The propensity for abusing power necessitates
safeguards against governments who exercise power.ss2 It makes governments
answerable for their actions and has been regarded as forming part of "the social contract
between citizens and the state which is key to wellbeing and progressive change."ss

Accountability, therefore, goes hand in hand with transparency.sss For transparency to be
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Strategies and Structures: A Comparative Analysis 69.
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854 Brusca, Rossi and Aversano 2018 Journal of Comparative Policy Analysis: Research and Practice 488;
Lekubu A Critigue of South African Anti-corruption Strategies and Structures: A Comparative Analysis
54.

855 Brusca, Rossi and Aversano 2018 Journal of Comparative Policy Analysis: Research and Practice 488.
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effective, the public must have some sanctions at their disposal.sss It thus involves more

than just exposing the actions of public officials.&”
3.5.1 Standard: Increase access to evidence

Access to evidence as a standard forms part of accountability in as far as it enables
prosecutions of corruption. States must establish law and policy measures to enable
competent authorities to "search, identify, trace, administer and freeze or seize the
instrumentalities and proceeds of corruption."ss For local authorities this means that they
can use policies that require public officials to cooperate with corruption-related
investigations.&® Such measures should enable officials investigating corruption to gather
evidence on corrupt activities.sc Access to evidence increases the risk of perpetrators
getting caught 'with their hands in the cookie jar' and therefore helps prevent
corruption.sst Law and policy measures should empower officials to access evidence and

prescribe simple and easy procedures to do so.s62
3.5.2 Standard: Remove legal immunities

The United Nations Development Programme shows that in the past, accountability has
been hindered by certain legal immunities which served as shields from prosecution.sss
Governments must ensure that any legal immunities granted to public officials will not
create an obstacle to effective investigation and prosecution of corruption.ss+ Criminal and
civil immunities offered to some public officials such as mayors indemnify them from civil
or criminal legal action arising from conduct (proper or improper) engaged in during their

employment.ess Local authorities can contribute to the removal of legal immunities by

8%  Lindstdt and Naurin 2010 International Political Science Review 302.

857  Lindstdt and Naurin 2010 International Political Science Review 302; De Jager Voice and Accountability
in a One-party Dominant System.: A Comparative Case Study of Mexico and South Africa 81.

88 A 16 of the AUCPCC. Also see a 8 of the SADC Protocol Against Corruption; a 31 and Chapter V of the
UNCAC; a 11 of the Givil Law Convention on Corruption (1999) EUR/TS/174.

859 Cain et a/ 2001 Crime, Law and Social Change 409; Dickson 2014 ERA Forum 52.

860 Cain et a/ 2001 Crime, Law and Social Change 409; Dickson 2014 FRA Forum 52.
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using municipal policies. Such policies should describe how local authorities will conduct
investigations of alleged corruption and that declarations of public officials will be
communicated to the community. For example, anti-corruption efforts in Thailand have
been hindered by classifying the declarations of public officials regarding their assets and
liabilities as secret by law.ses It is difficult to detect illicit enrichment without access to

such declarations.&”
3.5.3 Standard: Provide legal redress

Accountability presupposes a standard on providing legal redress for the victims of
corruption. In order to enhance accountability governments, including local authorities,
should adopt laws that ensure that legal redress is available where corruption took
place.es Legal redress should be in the form of a sanction imposed on the perpetrator
and a remedy for the victims of the specific corrupt act.se Often legal redress as part of
consequence management plays a crucial role in deterring people from engaging in
corrupt activities and thus also forms an important component of efforts to prevent

corruption.e” Legal redress may involve reparation,s™ restitution, rehabilitation and other

86 UNDP Institutional Arrangements to Combat Corruption: A Comparative Study 92.

87 UNDP Institutional Arrangements to Combat Corruption: A Comparative Study 92.

868 |indstdt and Naurin 2010 International Political Science Review 302; UN Human Rights Committee
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Lindstdt and Naurin 2010 International Political Science Review 302; UN Human Rights Committee
General Comment No. 31, the Nature of the General Legal Obligation Imposed on States Parties to
the Covenant (2004) CCPR/C/21/Rev1/Add13 paras 2,4 and 5.

871 Reparation and restitution include processes for the forfeiture of the proceeds of corrupt activities.
UNDP Institutional Arrangements to Combat Corruption: A Comparative Study 80. For example, in
paras 31 and 36 of Corruption Watch (NPC) (RF) v Chief Executive Officer of the South African Social
Services and Others [2018] ZAGPPHC 7, the South African High Court ordered a contractor to refund
a substantial amount of money to the government institution responsible for providing social grants
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measures aimed at bringing perpetrators to justice.s2 Other examples are public
apologies, public memorials, guarantees of non-repetition and changes in laws.s7 Local
authorities, for example, must use disciplinary procedures and litigation for the recovery

of losses as legal redress options.s
3.5.4 Standard: Establish and strengthen anti-corruption institutions

Anti-corruption institution(s) and a specialised unit in law enforcement to hold
government officials accountable for engaging in corruption is considered a standard for
accountability.e”» Local authorities may establish institutions which complement the
functions of national anti-corruption institutions.& It is increasingly argued that local-
level anti-corruption institutions, rather than national institutions, should be used to
prevent and control corruption.s”” The reasoning behind this argument lies in the
prevalence of corruption in local service delivery.s® The decentralisation of government
further increases the powers and authority of sub-national government, which creates
opportunities for innovative ways to control and prevent corruption.s” Because they are
the level of government closest to the ground, local authorities are best suited to address

corruption in a diverse state population.ss

872 UN Human Rights Committee General Comment No. 31, the Nature of the General Legal Obligation
Imposed on States Parties to the Covenant (2004) CCPR/C/21/Rev1/Add13 paras 2,4, 5; principle 4
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Legislation and policy must make provision for these institutions to be able to function
independently and exercise their functions freely without any undue influence.ss
Independence can be improved by providing anti-corruption institutions with the
authority to appoint, dismiss and train their staff.ss2 Anti-corruption institutions often rely
on investigators from the police force, which may compromise some of the institution's
independence.s2  Consequently, independence also implies having the necessary
competence to investigate and prosecute instances of corruption independently.&# The
independence of anti-corruption institutions may be vulnerable to abuse and should thus

be subject to some form of oversight.ses

Anti-corruption institutions must have a clear mandate to prevent, detect, punish and
eliminate corruption.se Efforts to prevent corruption should include the implementation
and coordination of relevant legislation.s” An independent anti-corruption institution's
effectiveness relies on the scope of its mandate.ss In Singapore, for example, powers to
effectively investigate and provide punishment have ensured the anti-corruption
institution's success.s Anti-corruption institutions should have a balanced mandate
paying equal attention to prevention, education and investigation (also referred to as the

three-pronged approach) of corruption.se

In addition to a carefully balanced mandate, anti-corruption institutions should be backed
by adequate legal powers and resources.#1 Therefore, governments should provide anti-

corruption institutions with resources such as specialised staff, infrastructure and other

81  Aa 13(2) and 36 of the UNCAC.
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material resources necessary to fulfil their mandates,®2 as limitations in this regard have

somewhat stifled anti-corruption efforts.ses

Government entities and stakeholders have a responsibility to provide support to anti-
corruption institutions.s It is a reality that not all local authorities have the resources
and capacity to establish their own anti-corruption institution.ss In this instance, local
authorities have to support national anti-corruption institutions, which may include
sharing relevant information.& Shared responsibility should be fostered for ensuring a
'corruption-free public sector'.s” This speaks inter alia to a coordinated approach in
government in controlling corruption. This approach implies having a set framework or

guide for governments to combat corruption.see
3.5.5 Standard: Facilitate stakeholder cooperation

Governments, including local authorities, are required to facilitate cooperation among a
wide range of stakeholders.&* Cooperation amongst a these stakeholders is important to
ensure accountability, because it can increase transparency through sharing
information.s@ A legislative framework for cooperation to control corruption helps to
ensure that anti-corruption efforts are coordinated and that jurisdictional boundaries are
not blurred.s Local authorities should interpret and translate this legislative framework
into what it means for them practically.®2 For example, municipalities may use policies to

prescribe how information should be shared among different departments and describe
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municipal officials' anti-corruption responsibilities and powers.®2 Another benefit of
cooperation among government institutions is that shared information makes
prosecutions simpler, because it increases access to evidence.®+ Cooperation extends
beyond different levels of government and includes cooperation amongst other

stakeholders like NGOs, the public, foreign governments, and private entities.ss

The media is one such valuable stakeholder, particularly in disseminating anti-corruption
messages and reporting or exposing alleged instances of corruption.®s Governments
should therefore take care to embrace and nurture this partnership.®” However, the
media should not be seen as a replacement for face-to-face contact between local
authorities and the community.ss Face-to-face contact plays a central role in creating
awareness of local reporting mechanisms.«® Hong Kong, for example, established a
network of offices to maintain direct contact with the different sections in the
community.®ic These offices are the contact points between local authorities and the
community and provide information while serving as report centres.sit As with good
governance, platforms can be created to exchange best practices and experiences

regarding the prevention of corruption in local government.s:2

Anti-corruption policies and legislation on all levels of government should be coordinated

and harmonised.®z* Such harmonisation provides a safeguard against those corrupt

%03 Michael and Mendes 2012 International Journal of Law and Management 27.
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officials who would extort a misaligned legal framework.°14 This section shows the need
for stronger linkages between government, civil society and the private sector as part of

the anti-corruption agenda.ss
3.5.6 Standard: Promote the participation of society

Accountability requires society to participate in local governance.*:s Governments need to
facilitate public identification with an anti-corruption agenda if it is to be successful. o7
Legislation and policies should thus reflect the reality that the public is an integral part of
the checks and balances of power.°:8 Public support can be gained by ensuring that the
community is aware of the state's vision and mission regarding corruption.®* Law and
policy must be used to provide for public hearings to be used to highlight corruption
prosecutions and expose areas where procedures, laws and policies can be improved.s2
The visibility of other anti-corruption efforts, such as publicising reports of corruption
investigations, can further increase public trust.s2: In addition, it is required that law and
policy mandate education that fosters integrity and honesty among the youth, because it
is vital for the next generation of public officials to be well versed in the value of continued

anti-corruption efforts.®2

Law and policy which promote participatory governance enable the public to evaluate
government action and detect corruption.®z Participatory governance "seeks to deepen
citizen participation in the governmental process."*2¢ Participatory governance is based

on the premise that an informed public is better enabled to detect warning signs of
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corruption and hold accountable individuals in power.®2s Policies of local authorities which
seek to promote participatory governance must prescribe education programmes aimed
at the average member of the general public.®?6 For example, these education
programmes may take the form of outreach sessions addressing corruption (including the
consequences and costs thereof).*2” They can educate the public on the role that ordinary
citizens can play in preventing corruption and address issues such as where and how to

report corruption.®z

Communication enables the public to meaningfully participate in governance-related
matters. Information communication technology®> were used to improve transparency
and accountability in governance as early as in the 1960s.°0 However, since the 1960s
older ICT methods such as cable television and telephone conferencing are no longer
effective communication channels between municipalities and their communities.ss:
Websites have recently increased in popularity and are now deemed as important

platforms to communicate with the public and facilitate governance.s:

Websites can be considered as serving citizens because they provide instant access to a
variety of governance-related information (reflecting government priorities and
strategies). They allow this regardless of the resident's location, time, or physical
limitations and contain platforms for two-way communication.®2 The information

available on websites is important in promoting accountable, transparent and
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participatory governance.®** Increased accountability and transparency, in turn, reduce

corruption.e3s
3.5.7 Standard: Hold periodic government elections

Accountability requires of communities to hold elected governments accountable through
periodic government elections.*s Governments should ensure that provision is made in
their laws for periodic elections that are transparent, free and fair.*s” Periodic elections
give the community the power to remove an elected government from office should the
majority of the members of the community feel that the currently elected government is

no longer serving the public interest or engaging in corruption.ese

National law and policy must make provision for a number of things, including that every
person is afforded the right to participate in such elections.®® In addition, provision needs
to be made for detailed to-do's, how-to's, and not-to's relating to elections (including
local government elections) such as how voter's lists should be prepared, and that voting

should take place freely, periodically and through secret ballots.9«
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Similar to good governance,*st preventing corruption requires that local government
establish measures that ensure the effective participation of all eligible citizens and special
measures for the representation of women and marginalised groups.®2 As previously
stated, ensuring effective participation could entail voter education, providing access to
information (especially on citizens' right to vote through secret ballot, the right to contest
election irregularities and the right to be protected from intimidation), voter registration

and election campaigns.*s
3.6 Concluding remarks

International and regional law and policy provide a telling-set of standards aimed at the
improvement of integrity, transparency, and accountability of local government in the
context of preventing corruption. The fourteen standards identified in this chapter offer
a valuable benchmark against which South African anti-corruption law and policy can be
evaluated (see chapter 4) and eventually inform recommendations for the prevention of
public sector corruption in local government. The key features of this set of standards as

they may find application to the South African local government context are the following:

e Local authorities must comply with human rights obligations by adopting policies

aimed at ensuring uninterrupted basic services.o

e Local authorities are required to establish and enforce codes of conduct to guide

the behaviour of public officials.®

AU/Dec/147/VII; a 25 of the International Covenant on Civil and Political Rights (1966) 31 ILM 645;
UN Human Rights Committee General Comment No. 25 on Article 25 on the Right to Participate in
Public Affairs, Voting Rights and the Right of Equal Access to Public Service (1996)
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e Political interference in local government matters must be reduced by adopting

policies that require public officials to declare their personal interests and prohibit
elected officials (politicians) from participating in certain processes prone to

corruption, such as public procurement.s+

e Local authorities should strengthen and establish systems for human resource

management that extend beyond appointments and that make provision for

training, performance management and debriefing processes.s

e Local authorities should implement a strong financial management system.® This

system must provide specifics pertaining to the adoption of budgets, accounting

standards and public procurement.s°

e Access to municipal information must be increased. Local authorities must

proactively provide the community with information on important issues such as

government finances.

e Local authorities can encourage whistle-blowing by establishing channels to report

corruption, such as hotlines.*st Furthermore, with the support of national
government local government must contribute to government procedures for the

physical safety of whistle-blowers, including the concealment of their identities. s

e For local government, increasing access to evidence means that local policies must

be used to describe the investigations processes of alleged corruption. s

e Local authorities must remove legal immunities which hinder accountability for

corruption by requiring that declarations of interests of public officials be made

public.e*
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e Provision must be made for legal redress where corruption took place, which

means that local authorities must use disciplinary action and litigation for the

recovery of losses as methods of legal redress.oss

e It has been argued that local-level anti-corruption institutions are better suited to

control corruption than national-level institutions.*s¢s However, local authorities do
not always have the resources or capacity to establish an anti-corruption

institution, in which case they should support national-level institutions. s

e In cooperating with other stakeholders, local government should use policies to

prescribe how information should be shared among different municipal
departments.®¢ This also means that local government is to cultivate a 'sharing
information' relationship with the media. In addition, local authorities must ensure

that local policies are harmonised with national anti-corruption laws and policies.®s®

e The participation of society in governance matters should be promoted through

local policies which promote participatory governance.®® Such policies must
specifically be aimed at enabling community members to contribute to decisions

on governance matters.o:

e Elected local governments must comply with the national election system and

engage in voter education efforts.ss2

In the next chapter, South African law and policy to prevent corruption in local

government is evaluated against the standards identified in this chapter.
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See para 3.5.6 above.
See para 3.5.7 above.
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CHAPTER 4

SOUTH AFRICAN LAW AND POLICY ON THE PREVENTION OF
PUBLIC SECTOR CORRUPTION IN LOCAL GOVERNMENT

4.1 Introduction

The standards identified in chapter 3 (many of which are not judicially enforceable) serve
to inform the content and implementation of South African national law and policy. One
should note, however, that not all the standards identified speak to the enactment of
legislation and would consequently not have made their way into domestic legislation.
Some standards speak directly to the executive branch of government and subsequently
do not form part of this chapter's analysis. The objective of this chapter is to evaluate
South African anti-corruption law against the standards. This is done to determine,
whether the standards are provided for in South Africa's existing law and policy. The
evaluation is two-pronged: 1) to critically review the extent to which the South African
law and policy framework for the prevention of public sector corruption in local
government measures up to the identified international standards; and 2) to identify and

gauge the duties of local government in terms of the said law and policy framework.

The chapter commences by discussing some of the key legal developments in
government's prevention and control of public sector corruption in South Africa. The
second part of this chapter provides an overview of the anti-corruption regulatory
framework. The third part evaluates this framework against the standards that were
identified in chapter 3. This is also done along the lines of the established anti-corruption
principles of integrity, transparency and accountability. The final part of the chapter
addresses the duties of local government and areas of the legal framework in need of

improvement.
4.2 The evolution of anti-corruption law and policy in South Africa

Legal developments on anti-corruption efforts can be traced back to as early as 1958,

when the South African government enacted its first legislation criminalising corruption
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in the form of the Prevention of Corruption Act 6 of 1958.%: This Act was later replaced
by the Corruption Act 94 of 1992, which codified the common law crime of bribery of a
person in a position of authority.** However, it acknowledged only active corruption and
not passive corruption. *s From 1993 onwards South Africa made significant progress in
developing an anti-corruption law and policy framework. Some key developments during
this period include the following. The Constitution was enacted in 1996 and affirmed
many anti-corruption values such as the transparency and accountability upon which the
South African legal system is founded.®¢ The White Paper on Local Government, also
referred to as the "mini-Constitution for local government",%” was adopted in 1998.9s8
The White Paper on Local Government specifically addresses the duty of municipalities to
improve municipal accountability, inter alia by improving the control of corruption.ese
South Africa signed the SADC Protocol Against Corruption and established the National
Anti-Corruption Forum in 2001. The Forum is made up of various actors from civil society,
business and government to provide a cross-sectoral response to corruption and improve

integrity in public service.o

Moreover, in 2002 Cabinet adopted the Public Service Anti-Corruption Strategy, which
made nine proposals, one of which was that government should review and consolidate
South Africa's anti-corruption legislative framework.s’* The MFMA was enacted in 2003
for local government specifically, with one of its objectives being to reduce corruption for
improved financial health in South African municipalities.*’2 In 2004 South Africa also
signed and committed to the AUCPCC and the UNCAC, which imposes several obligations
on national government to prevent and control corruption.® The Prevention and

Combating of Corrupt Activities Act was enacted in 2004 and provided a more

%63 Prevention of Corruption Act 6 of 1958.

%4 Preamble of the Corruption Act 94 of 1992,

95  See para 2.2.1.2 above for an explanation of passive and active corruption. S 1 of the Corruption Act
94 of 1992; Naidoo 2013 Journal of Contemporary African Studies 526.

%6  Preamble of the Constitution.

%7 Foreword of the White Paper on Local Government.

%8  White Paper on Local Government.

%3 S 6.1 of the White Paper on Local Government.

970 Budhram and Geldenhuys 2018 SACJ 39; National Anti-Corruption Forum 2007
https://www.nacf.org.za/about-nacf/.

971 Department of Public Service and Administration Public Service Anti-Corruption Strategy (2002) 3.

972 Preamble of the MFMA.

973 Camerer Corruption and Reform in Democratic South Africa 359.
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comprehensive definition of corruption, than the definition of the Corruption Act 94 of
1992 which it repealed, by criminalising both passive and active corruption.°’+ In 2008
the Hawks, a specialised unit in the SAPS, was established to investigate and help prevent
high priority crime such as corruption.”> In addition, the 2009 Local/ Government
Turnaround Strategy was implemented, and one of the priorities identified was the

enhancement of anti-corruption efforts within municipalities.®7s

The National Development Plan of 2012 highlights the commitment to combatting
corruption,®” listing part of South Africa's vision as being to achieve "a corruption-free
society, a high adherence to ethics throughout society and a government that is
accountable to its people."e¢ In addition, the National Development Plan dedicates an
entire chapter to fighting corruption, highlighting some points on how to build a resilient
anti-corruption system.°® One can particularly observe 2015 as a turning point for anti-
corruption policy in South African local government. During this year the Back to Basics
Policy, the Municipal Integrity Management Frameworke® and the Local Government Anti-
Corruption Strategy were adopted. Some other actions indicating of a commitment to
combat corruption include the establishment of the Special Investigating Unites in 2017
and that of the Zondo Commission (the Judicial Commission of Inquiry into Allegations of
State Capture, Corruption and Fraud in the Public Sector including Organs of State) in
2018.982

The adoption of the Public Audit Amendment Act5 of 2018, which expanded the Auditor-
General's powers to take remedial action where irregularities took place involving
government expenditure, further emphasised the commitment to combatting corruption.

President Ramaphosa further illustrated the South African government's commitment to

974 S 4 of the PreCCA.

%75 Camerer Corruption and Reform in Democratic South Africa 359.

976 CoGTA Local Government Turnaround Strategy (2009); Camerer Corruption and Reform in Democratic
South Africa 359.

977 National Planning Commission National Development Plan 2030: Our Future Make It Work.

978 National Planning Commission National Development Plan 2030: Our Future Make It Work 75.

973 For a detailed discussion see section 4.3 below. National Planning Commission National Development
Plan 2030: Our Future Make It Work 444.

%80 Hereafter the MIMF.

%81 Bruce Accountability for Corruption.: The Role of the Special Investigating Unit.

982 GeN 396 in GG 41436 of 9 February 2018.
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anti-corruption in his 2021 State of the Nation Address, stating that "we must fight
corruption."ee: The commitment to ensuring that only "properly qualified officials" are
appointed in local government can also be interpreted as an effort to prevent local
government corruption, considering that human resource management is particularly

vulnerable in this respect.os4
4.3 Overview of South African anti-corruption law and policy

The South African anti-corruption law and policy framework is fragmented and consists
of approximately 25 pieces of primary legislation, 19 pieces of secondary legislation and
seven policies.®ss The framework is founded on the Constitution and its principles, which
include transparency and accountability.®ss Many pieces of legislation, regulations and
policies central to local government form part of the anti-corruption regulatory
framework. These include the MFMA, the Systems Act, the Structures Act and the White
Paper on Local Government. This local government framework also includes more general
public law legislation and regulations such as those concerning Chapter 9 institutions,
including the Auditor General and the Public Protector.®s” In addition, legislation is key to
fulfilling some procedural human rights such as the right to information. Just
administrative action and peaceful protesting also form a key part of the anti-corruption

legal framework for local government.sse

It should also be stated that no anti-corruption framework is complete without criminal
law and criminal procedural law, in so far as they help regulate important issues, namely
law enforcement, access to evidence and investigations. While the criminal law aspects

of corruption are not the focus of this study, some key points will be mentioned in the

983 See para 1.1 above; Ramaphosa State of the Nation Address 2021 https://bit.ly/3f15]0z.

%8 Ramaphosa State of the Nation Address 2021 https://bit.ly/3fl5]0z.

%85 Lekubu A Critigue of South African Anti-Corruption Strategies and Structures: A Comparative Analysis
81.

986 S 1 of the Constitution.

%87 Competition Act 89 of 1998; the PreCCA; Prevention of Organised Crime Act 121 of 1998; Protected
Disclosures Act 26 of 2000; Promotion of Access to Information Act 2 of 2000; Promotion of
Administrative Justice Act 3 of 2000; Witness Protection Act 112 of 1998; Political Party Funding Act
6 of 2018; Electoral Act 73 of 1998; Local Government,; Municipal Electoral Act 27 of 2000.

988 Promotion of Access to Information Act 2 of 2000; Promotion of Administrative Justice Act 3 of 2000;
Regulation of Gatherings Act 205 of 1993.
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section to follow. This will include legislation such as the PreCCA and the Prevention of
Organised Crime Act 121 of 1998.

Some law and policy were not enacted with the explicit intention of controlling corruption
but nonetheless contribute to the prevention thereof. For example, the Competition Act,
which was enacted to promote a fair market and economic development, contains

provisions to address corruption in public procurement.se

The anti-corruption regulatory framework also contains a number of policies,*® some of
which concern the strategic planning®: of the South African local government, while other
policies specifically involve preventing and controlling corruption, and integrity in the
public service. Like the analysis conducted in chapter 3, the analysis of the South African
anti-corruption regulatory framework will be presented from the perspective of the three

anti-corruption principles of integrity, transparency, and accountability.

4.4 The principles of integrity, transparency, and accountability manifesting

in South African anti-corruption law and policy
4.4.1 Integrity

The standards identified in chapter 3 of this study call for national laws and policies that
contribute to integrity.®2 Such law and policy would usually deal with ethical governance.
The 'blanket law and policy-making duty' imposed inter alia by the UNCAC requires the
South African government to take the law and policy anti-corruption measures necessary
to address corruption.se2 There is also the expectation that international and regional
human rights obligations will be complied with, codes of conduct for public officials will

be established and enforced, political interference in governance matters will be reduced,

99 Ss 4 and 5 of the Competition Act 89 of 1998.

90 MIMF; Local Government Anti-Corruption Strategy (2015); CoGTA Back to Basics Policy (2015); White
Paper on Local Government; GN 1227 in GG 16838 of 24 November 1995 (White Paper on the
Transformation of the Public Service); Public Service Anti-Corruption Strategy (2002); National Anti-
Corruption Strategy for South Africa (2020).

91 Strategic planning entails identifying various stakeholders, the opportunities and challenges of local
government and enables short-, medium- and long-term objectives to be determined, and accordingly
the formulation of strategies to improve the efficiency of local government. Iglesias 2015 Strategic
Public Management Journal 41.

992 See para 3.2 above.

993 See paras 3.2.1 and 3.2.4 above.
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human resource management systems will be strengthened and a public financial

management system will be designed and implemented.o
4.4.1.1 Compliance with human rights obligations

Complying with human rights obligations is required to promote integrity, accountability
and transparency in government and in so doing prevent corruption.®s In South Africa all
organs of state and spheres of government are further obliged to respect, protect,
promote and fulfil all rights as enshrined in the Bill of Rights.e*¢ These rights may be
limited under certain circumstances and per stringent requirements.*” Human rights are
justiciable and generous provision is made for /ocus standi, ensuring that interested and
affected people can approach a court to address human rights violations.® In addition,
provisions are made for independent institutions responsible for monitoring compliance
with human rights obligations and they can receive complaints from the public.*»* Reports
submitted by municipalities to the South African Human Rights Commission may serve as
social audit reports on what a municipality has done to fulfil human rights and should

show what was done to limit the risk of corruption. 000

The Constitution, national legislation and policies in South Africa mandate municipalities
to contribute towards the realisation of human rights.10: Service delivery plays a big part
in local government's realising human rights.02 Responding to people's needs forms one
of the basic principles of public service and municipal service delivery.x To this end

processes must be put in place to identify those needs.1* Some of the current needs of

9% See para 3.3 above.

95 Although this standard is discussed as forming part of integrity, it must be emphasised that these
standard forms part of all three principles. See para 3.2.1 above.

9% 5 7 and 36 of the Constitution.

%7 S 7 and 36 of the Constitution.

998 g 38 of the Constitution; Fuo Local Government's Role in the Pursuit of the Transformative
Constitutional Mandate of Social Justice in South Africa 128.

999 Chapter 9 of the Constitution.

1000 See para 3.2.1 above.

1001 5 195(1)(e) of the Constitution; s 73 of the Systems Act; GN 1227 in GG 16838 of 24 November 1995
(White Paper on the Transformation of the Public Service) para 11.1.

1002 5 195(1)(e) of the Constitution; s 73 of the Systems Act; GN 1227 in GG 16838 of 24 November 1995
(White Paper on the Transformation of the Public Service) para 11.1.

1003 5 195(1)(e) of the Constitution; s 73 of the Systems Act; GN 1227 in GG 16838 of 24 November 1995
(White Paper on the Transformation of the Public Service) para 11.1.

1004 White Paper on Local Government para B.2.

123



the community are household services, liveable and integrated settlements and
community empowerment.100s Municipalities should consider implementing participatory
governance, integrated development planning, budgeting and performance management
to help meet these needs.x0 In a diverse community such as South Africa, municipal
councils represent many different views and interests on the needs of residents.07 It is
their responsibility to take active steps to ensure that those views and interests, often

marginalised, are represented.00s

Municipalities must realise human rights by using their resources to address the needs of
residents through service delivery.wo Municipalities and their local communities are in a
partnership and must be committed to finding sustainable ways to meet the economic,
social and other needs of residents together.0r0 Some options are available for
municipalities to deliver services, like public-private partnerships, municipal entities or
outsourcing.1t One of the tools municipalities can use to prevent public resources from
being lost to corrupt practices is developing and implementing a risk management policy
for the prevention and control of corruption. This risk management policy must dedicate
a section to efforts aimed at preventing corruption. The Municipal Integrity Management
Framework identifies supply chain, financial, human resource and land use management,
together with housing allocation, infrastructure projects, permits and licences as areas
particularly vulnerable to corruption in municipal administration.x2 Because of their
vulnerability, these areas should at the very least be considered in a municipality's risk

management, 1013

The fulfilment of some human rights contributes directly to the prevention and control of

corruption. These rights include the right to just administrative action, the right to vote,

1005 White Paper on Local Government para B.2.

1006 White Paper on Local Government paras B.2 and B.3.1.3. Also see paras 4.4.4.2 and 4.4.4.4 below for
a detailed discussion of the South African law and policy framework on performance management and
participatory governance.

1007 White Paper on Local Government para 1.

1008 The White Paper on Local Government para 1.

1009 See para 3.1 above; s 195(1)(e) of the Constitution; schedule 1 of the Systems Act.

1010 The White Paper on Local Government para B.1.

1011 The White Paper on Local Government para F.2.1.

1012 MIMF 9; s 42 of the Financial Intelligence Centre Act 38 of 2001,

1013 MIMF 9; s 42 of the Financial Intelligence Centre Act 38 of 2001.
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the right to access information, the right to a fair trial, the right to protest and the right
to freedom of expression. Accountability is explicitly promoted by the right to access
courts, the right to freedom of expression and the right to vote. The right to access courts
and have a fair trial involves allowing people to approach the courts where the executive
and legislative branches of government fail the public.1014 A fair trial guarantees that the
judiciary will independently and without prejudice adjudicate such matters.105 The right
to freedom of expression and protest empowers the public to voice their opinion on
government-related matters, including pointing out corruption in local government.2o6
However, these rights depend on other rights that facilitate transparency, such as the

right to just administrative action and the right to access information.

The right to just administrative action involves administrative action "that is lawful,
reasonable and procedurally fair."017 It further involves being entitled to written reasons
for adversely affecting a person's rights through administrative action.::¢ This right also
implies that people whose rights have been affected by administrative action have access
to an independent and impartial forum to review administrative decisions.10 National law
prescribes detailed procedures and requirements on how administrative decisions must

be made and when and what administrative action may be taken.02

The Promotion of Access to Information Act 2 of 2000w s the principal law that gives
substantive content to the constitutional right to access information.2022 However, because
international and regional law and policy specifically deem access to information as an
integral part of a law and policy framework that reflects transparency, it will be discussed

as a measure on its own below.1023

1014 g 38 of the Constitution.

1015 S5 38 and 165(2) of the Constitution.

1016 Sg 16 and 17 of the Constitution; Print Media South Africa v Minister of Home Affairs 2012 6 SA 443
(CC) paras 39, 42, 46 and 47.

1017 5 33(1) of the Constitution; ss 3 and 4 of the Promotion of Administrative Justice Act 3 of 2000.

1018 g 33(2) of the Constitution; s 5 of the Promotion of Administrative Justice Act 3 of 2000.

1019 g 33(3)(a) of the Constitution; s 7 of the Promotion of Administrative Justice Act 3 of 2000.

1020 S5 3 and 4 of the Promotion of Administrative Justice Act 3 of 2000.

1021 Hereafter the PAIA.

1022 preamble of the PAIA.

1023 See para 4.4.3.3 below.

125



4.4.1.2 Establish and enforce codes of conduct

Codes of conduct must be established and enforced to ensure integrity in public
service.02¢ South African law and policy affirm that a professional ethos is sought to
prevent corrupt activities.202s The Constitution sets the basic standard of ethical behaviour
expected from all public officials,x2¢ which includes performing their duties impartially,
fairly, equitably and without bias.12? South African law and policy describe the duties of
different municipal officials in relative detail, and various codes of conduct describe how
to perform them.=2 Some codes of conduct differentiate between the different offices
which public servants may occupy, such as supply chain management officials, mayors,
municipal managers, accounting officers, senior managers, chief financial officers,
professional financial officials and councillors.102 However, most are in consensus that
public resources must be used efficiently to benefit the community, that their duties
should be fulfilled diligently, that integrity and honesty should be promoted, and that the
authority of public office should not be abused.: These codes of conduct further afford
some guidelines on regulating the relationship between different municipal departments,
employees, and the public.03t They further give guidance on how municipal officials

should perform their duties and act with respect to their private interests.xs2 When read

1024 See para 3.3.2 above.

1025 S5 195(1)(a), 195(1)(f) and 197(1) of the Constitution; National Planning Commission Nationa/
Development Plan 2030: Our Future Make it Work 451; MIMF paras 4.1, 4.2; GN 1227 in GG 16838 of
24 November 1995 (White Paper on the Transformation of the Public Service) para 15.1; National
Planning Commission National Anti-corruption Strategy 2020-2030 26.

1026 5 195 of the Constitution.

1027 5 195 of the Constitution.

1028 S5 4, 54 and 55 of the Systems Act; ss 21, 29 and 44 of the Local Government: Municipal Structures
Act 117 of 1998 (the Structures Act); s 3 of the Public Service Act, 1994; r 46 of the GenN 868 in GG
27636 of 30 May 2005 (Municipal Supply Chain Management Regulations); ss 52, 60, 61, 78, 81 and
83 of the MFMA.

1029 S5 4, 54 and 55 of the Systems Act; ss 21, 29 and 44 of the Structures Act; s 3 of the Public Service
Act, 1994; r 46 of the GenN 868 in GG 27636 of 30 May 2005 (Municipal Supply Chain Management
Regulations); ss 52, 60, 61, 78, 81 and 83 of the MFMA.

1030 5 195 of the Constitution; s 78 of the MFMA; s of the 19 of the Structures Act; s 50 of the Systems
Act; Munzhedzi 2016 Journal of Transport and Supply Chain Management 1997.

1031 The Public Service Regulations (2001) as cited in Munzhedzi 2016 Journal of Transport and Supply
Chain Management 1997.

1032 The Public Service Regulations (2001) as cited in Munzhedzi 2016 Journal of Transport and Supply
Chain Management 1997.
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collectively, South African law and policy favour a governance environment that

stigmatises corrupt activities.0s3

A higher standard of ethical behaviour is expected from senior municipal officials such as
municipal managers and mayors.103# Leadership throughout governance structures has
been identified as being particularly vulnerable to public sector corruption in South
Africa.1o®s As mentioned in Chapter 3, top management plays a crucial strategic role in
establishing and maintaining an ethical culture resulting in the prevention and combatting

of corruption. s

Municipalities are required to develop and implement a number of policies aimed at
promoting integrity.1s” Municipal policies enunciate the strategic intentions of municipal
councils.13 Such policies are thus indicative of the political direction of a municipality,
and must describe clearly the objectives of municipalities and what administrative
measures will be employed to reach these objectives.x As such, integrity-related policies

are an important indicator of a municipality's commitment to stem corruption.:04

South African local government policy acknowledges that municipal leadership should set
the overall tone for ethical governance and anti-corruption efforts.1042 Therefore, a
developmental local government as envisaged in the Constitution requires leadership
dedicated to the community, 1042 which is reflective of its diverse constituent interests and

views.04 |Local political leadership in a diverse community often requires building

1033 G5 4, 54 and 55 of the Systems Act; ss 21, 29 and 44 of the Structures Act; s 3 of the Public Service
Act, 1994; s 46 of the GenN 868 in GG 27636 of 30 May 2005 (Municipal Supply Chain Management
Regulations); ss 52, 60, 61, 78, 81 and 83 of the MFMA.

1034 public Service Anti-corruption Strategy (2002) para 2.6.

1035 National Anti-Corruption Strategy Steering Committee 7owards a National Anti-Corruption Strategy for
South Africa.: Discussion Document 25; Naidoo 2012 Journal of Public Administration 678.

1036 See para 3.1 above.

1037 MIMF 11.

1038 The White Paper on Local Government para E.1; Greater Tzaneen 2020
www.greatertzaneen.gov.za/documents/policies/policy%20and%?20procedures.pdf; Gormley 2007
Annual Review of Political Science 297.

1039 The White Paper on Local Government para E.l; Greater Tzaneen 2020
www.greatertzaneen.gov.za/documents/policies/policy%20and%?20procedures.pdf; Gormley 2007
Annual Review of Political Science 297.

1040 MIMF para 4.2.

1041 MIMF 4.

1042 5 153 of the Constitution.

1043 The White Paper on Local Government para 1.
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coalitions of common interest. Their ability to do so emanates from community
engagement which deepens their understanding of local dynamics.:04 The MIMF4 places
specific leadership responsibilities on councillors and accounting officers, and also
mandates the nomination of an integrity champion who is a member of senior
management.1¢ The integrity champion must be mandated to implement and coordinate

integrity initiatives in municipalities. 1047

The MIMF instructs councillors to set the ethical tone in a municipality and focus on the
community's best interests.104¢ For example, councillors could affirm their commitment to
ethical governance by acknowledging this commitment at each council meeting.o+
Accounting officers are mandated to provide ethical leadership in the administration of a
municipality and the MIMF must form part of all accounting officers' performance
contracts.os0 It is the responsibility of accounting officers to oversee the establishment
and implementation of a strong programme aimed at combatting corruption, promoting
integrity, and allocating the required resources to implement the MIMF.5t This person
may enlist the support of other officials, units or departments in the municipality to
implement these integrity initiatives.052 If a municipality does not have the adequate
internal capacity it may consider shared service arrangements with a district municipality,

for example.10ss

In addition, the Public Service Commissionos4 acts as an ethical board of sorts that is
focussed on promoting the values and principles as set out in section 195 of the
Constitution.zoss The PSC is further tasked with monitoring and evaluating the personnel

practices of the public service.wss It can be said that the PSC should monitor the

1044 The White Paper on Local Government para 1.

1045 CoGTA Municipal Integrity Management Framework (2015).

1046 MIMF paras 1.1, 1.2, 3.4.

1047 MIMF paras 3.4 and 3.5.

1048 MIMF para 1.1.

1049 MIMF para 1.1.

1050 MIMF para 1.2.

1051 MIMF para 1.2.

1052 MIMF paras 3.4 and 3.5.

1053 MIMF paras 3.4 and 3.5.

1054 Hereafter the PSC.

1055 QOther institutions such as National Treasury and the Auditor-General will be discussed in paras 4.4.4.1,
4.4.3.2 and 4.4.3.1 below. S 196(4) of the Constitution.

1056 5 196(4) of the Constitution.
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implementation of the prescripts of national law and policy involving the ethical behaviour

and leadership of public officials in local government.
4.4.1.3 Reduce political interference

As discussed above, reducing political interference in governance matters is pivotal to
preventing public office from being abused for the benefit of a political party or interest
group.2057 Political party funding is a vital part of promoting a multi-party democracy and
in so doing strengthening democracy.s Therefore, governments should develop a law
and policy framework to regulate political party funding and ensure that public office is
not susceptible to corruption or unduly influenced by political agendas.:>® The
Constitution makes provision for regulating political funding matters, but focusses on the
provincial and national legislatures alone, omitting local legislatures.xs However, the
funding of political parties participating in local government elections is regulated by other
legislation such as the Political Party Funding Act 6 of 2018, which came into operation
on 1 April 2021.1062 Some key provisions playing a particular role in preventing corruption
concern donations to political parties and the disclosure thereof.¢2 Political parties may
not receive donations from certain people, /nter alia state-owned enterprises or other
state organs.1os2 Members of political parties are also not allowed to accept any donation
unless it is on behalf of the party or for party political purposes.is+ Any donations to
political parties above a prescribed threshold must be disclosed to the Electoral

Commission in the prescribed manner.0ss Moreover, the Constitutional Court has

1057 See para 3.2.3 above.

1058 GSteytler 2009 Law, Democracy and Development 244.

1059 A 10 of the AUCPCC.

1060 5 236 of the Constitution.

1061 S 1 of the Political Party Funding Act 6 of 2018; s 1 of the Electoral Act 73 of 1998.

1062 Ss 1, 8, 9 and 10 of the Political Party Funding Act 6 of 2018; s 1 of the Electoral Act 73 of 1998.

1063 S 8(1) of the Political Party Funding Act 6 of 2018.

1064 5 10 of the Political Party Funding Act 6 of 2018.

1065 S 9 of the Political Party Funding Act6 of 2018. Political funding is a complex topic and often contested.
For more detailed discussions see Dube Enhancing Democratic Accountability through
Constitutionalism in South Africa para 4.2.4.4.1; Steytler 2009 Law, Democracy and Development 227;
Camay and Gordon 2001 Indicator South Africa; Klaaren 2018 Law, Democracy and Development,
Maphunye and Motubatse 2019 Journal for Transdisciplinary Research in Southern Africa 1817.
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indicated that the public has the right to obtain information relating to political party

funding to enable it to make informed choices when voting.oes

International standards guide what governments should do to prevent and manage
conflicts of interest. 167 Employees in public service may not be favoured or prejudiced
based on their political affiliation or views.0¢ There are also several provisions that forbid
any person from interfering in key processes of municipalities, such as supply chain
management.oe® One of the provisions is to contribute to the impartiality and integrity of
municipal supply chain management. South African law precludes any person (or the
director, manager, principal shareholder or stakeholder of a juristic person) in public
service from receiving a tender award.x In addition, tender awards of more than R 2
000.00 made to family relatives of people in public service must be declared in the annual
financial statements of municipalities or municipal entities.1r Furthermore, it is
considered an offence punishable by imprisonment, to acquire a private interest in a
contract or investment of a public body that originates from their employment of that
public body.x°72 No (prospective) service provider of a municipality may give or offer a gift
or reward to any official of a municipality or other role player involved in procurement or
the implementation of supply chain management.x7 In this situation, both the giver and
receiver will be considered guilty of an offence and the giver may also be listed on
National Treasury's register of people prohibited from engaging in any business activities

with public service.1074

Councillors, who make up the political leadership of a municipality, are prohibited from
participating in certain administrative functions to prevent conflicts of interest. These

include serving on bid committees responsible for procurement-related decisions.=7 On

1066 My Vote Counts NPC v Minister of Justice and Correctional Services and Another 2018 5 SA 380 (CC)
para 14.

1067 Aa 7(4) and 8(5) of the UNCAC; aa 7(1) and 10 of the AUCPCC.

1068 5 197(3) of the Constitution.

1069 5 118(a) of the MFMA.

1070 5 44 of the GenN 868 in GG 27636 of 30 May 2005.

10715 45 of the GenN 868 in GG 27636 of 30 May 2005.

1072 g5 17 of the PreCCA.

1073 Ss 3 and 4 of the PreCCA; s 47 of the GenN 868 in GG 27636 of 30 May 2005.

1074 Ss 3 and 4 of the PreCCA; s 47 of the GenN 868 in GG 27636 of 30 May 2005.

1075 5 117 of the MFMA.
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the other hand, the political rights of the administrative leadership, municipal managers,
and those directly accountable to them, are limited by the Systems Act.076¢ Administrative
leadership is disqualified from holding any political office in a political party, regardless of

the duration or acting capacity of such office.07

Municipalities are required to adopt policies in which they describe how conflicts of
interests will be managed.:7e This policy should address how interests such as gifts and
external remunerative work must be disclosed.o”® The notes on municipal financial
statements are required to reflect certain disclosures on information involving councillors,
directors, officials, chief financial officers or other prescribed senior managers.ie These
notes must document municipal officials' salaries, allowances and benefits and whether
or not any arrears are owed for rates and services.2st Senior managers are also required
to declare their personal financial interests including their assets, and a failure to do so
is considered misconduct.os2 Public officials may perform external remunerative work only
with written permission from the executive authority of the relevant department, implying
the requirement of the disclosure of such work.:s This provides an opportunity for the
executive authority to consider whether it could be reasonably foreseen that the external
remunerative work would interfere with or impede the performance of the public official's
duties.18¢ Sponsorships are also considered as interests which must be documented.0ss
Accounting officers are to promptly inform National Treasury of any sponsorship
promised, offered or granted to the municipality or municipal entity, if the sponsorship is

from a person involved with municipal procurement.oss

1076 g 57A of the Systems Act.

1077 S 57A of the Systems Act.

1078 MIMF 11.

1079 MIMF 11.

1080 Ss 66 and 124(1) of the MFMA.

1081 Gg 66 and 124(1) of the MFMA.

1082 pyblic Service Regulations as cited in Munzhedzi 2016 Journal of Transport and Supply Chain
Management 1997.

1083 S 30 of the Public Service Act, 1994.

1084 S 30 of the Public Service Act, 1994.

1085 5 48 of the GenN 868 in GG 27636 of 30 May 2005.

1086 S 48 of the GenN 868 in GG 27636 of 30 May 2005.
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4.4.1.4 Strengthen systems of human resource management

International standards require that a human resource management system be based on
standards of efficiency, transparency, objective criteria (clearly set out in legislation),
merit, equity and aptitude to prevent corruption.ws” In South Africa the Constitution
accepts that human resources form an intrinsic part of the suitability of governance
structures and should be founded on ability, equity, objectivity and fairness.s In
addition, the Back to Basics Policy for local government requires that employees with the
appropriate skills for their office be appointed. The Back to Basics Policy also aims to
ensure that employees are equipped to discharge their duties effectively and are able to
address any challenges involving local governance, including corruption.oe Thus, South
African laws and policies prescribe a strong system of human resource management
which involves having a workforce with the proper skills (including training), prescriptions
on conditions of employment, maximising human potential and performance

management, 10
4.4.1.5 Formulate and implement a public finance management system

As discussed above, international and regional standards require governments to
formulate and implement elaborate public financial management systems.¢: In South
African law and policy, a public finance management system ensures the efficient and
effective use of public resources and helps to prevent corruption.=®2 The White Paper on
Local Government and the Constitution envisions a local government that uses its fiscal

resources to the maximum benefit of the local community.ie¢ Therefore, each

1087 See para 3.2.4 above.
1088 5 195(1)(i) of the Constitution; Khumalo v MEC for Education, KwaZulu-Nata/2014 5 SA 579 (CC) para
63.

1089 CoGTA Back to Basics 12.

100 55 195(1)(i) and 219 of the Constitution; s 119 of the MFMA; s 2 of the GN R493 in GG 29967 of 15
June 2007; s 4 of the Public Service Act, 1994; s 1 of the Labour Relations Act 66 of 1995; ss 67 and
68 of the Systems Act; the White Paper on Local Government para 5; MIMF 9; Khumalo v MEC for
Education, Kwazulu-Natal 2014 5 SA 579 (CC) para 63; National Planning Commission National Anti-
corruption Strategy 2020-2030 27.

1091 See para 3.2.5 above.

1092 G5 4, 54 and 55 of the Systems Act; ss 21, 29 and 44 of the Structures Act; s 3 of the Public Service
Act, 1994; s 46 of the GenN 868 in GG 27636 of 30 May 2005 (Municipal Supply Chain Management
Regulations); ss 52, 60, 61, 78, 81 and 83 of the MFMA.

1093 5 195 of the Constitution; the White Paper on Local Government para E.1.
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municipality should employ financial management that is concerned with efficiency,
effectiveness, value for money and service quality.2s+ Municipalities must justify how and
why local taxpayers' money was spent, and these decisions should be open for public
inspection.tes To this end, municipalities are required to establish and maintain financial

management systems which include supply chain management.

A financial management system must be founded on transparency, accountability,
responsibility, expenditure control, and generally accepted accounting practices.o The
MFMA emphasises that a sound and sustainable financial management system must be
implemented in order for local government to be successful in fulfilling its functions.e?
Sustainable financial management implies that municipalities have balanced budgets,
making sure that service delivery costs are equal to or less than the income generated
from services.1% Services must, however, remain affordable and accessible to poor

households. 109

A municipality's basic institutional financial management arrangements must include a
capable treasury office which consists of a chief financial officer as designated by an
accounting officer supported with sufficient staff.1c0 The chief financial officer and
accounting officer must comply with certain minimum competency levels to guarantee
that these officials have the required expertise to oversee the effective and efficient
management of municipal finances. A financial management system consists of the
management of municipal revenue, expenditure as well as assets and liabilities.:1o1
Although municipalities have the authority to impose rates and taxes as a means of
generating revenue, they may not exercise it in a way that materially or unreasonably

prejudices overall economic activities across municipal boundaries. 1102

1034 S 195 of the Constitution; the White Paper on Local Government para E.1.

1095 The White Paper on Local Government para G.1.3.

10% S 216(1) and 216(2) of the Constitution; ss 2 and 54 of the MFMA; the White Paper on Local
Government para G.1.3; s 2 of the GenN 317 in GG 42514 of 7 June 2019.

1097 S 2 of the MFMA and CoGTA Back to Basics 11.

1098 The White Paper on Local Government para G.1.3.

1099 The White Paper on Local Government para G.1.3.

1100 g 80 of the MFMA.

1101 S5 2(b), 63, 64 and 65 of the MFMA; ss 3, 4, 5 and 6 of the GN R308 in GG 27431 of 1 April 2005.

1102 5 229(1) and 229(2) of the Constitution.
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Municipal financial management must also make provision for performance and
consequence management and facilitate an ethical culture.:0s An integrity champion must
be appointed from top management to spearhead all integrity and anti-corruption efforts,
while accounting officers are ultimately responsible for ensuring compliance and
implementation of the Local Government Anti-Corruption Strategy and the MIMF.1104 Tt is
further required that an internal audit unit and audit committee be established, which
must function independently from the municipal administration.:10s Lastly, information
technology systems must be employed to establish and maintain different databases to

facilitate evidence-based decision making.110

The financial management system includes a periodic review of the financial health of a
municipality,2207 which will enable the early detection of any financial problems which a
municipality might face, and suggest how to address such problems.:¢ The MFMA also
provides guidelines on how to manage impending shortfalls, overspending and

overdrafts.1109

A financial management system should provide for the specifics on the adoption of
budgets.1120 The MFMA prescribes how municipal budgets should be developed, adopted
and implemented.:11: These processes must be founded on transparency, accountability
and effective financial management.::2 The budgetary development process also follows
an approach that is in agreement with the principle of basing governance on community
needs.1113 For example, the mayor should consider the integrated development plan,:114

an instrument which reflects the community's strategic needs,:1:s when tabling the

1103 MIMF 9.

1104 MIMF 9.

1105 MIMF 9.

1106  MIMF 9.

1107 5 54(1)(e) of the MFMA.

1108 S5 54(1)(e), 55, and 135 of the MFMA.,

1109 5 70 of the MFMA.

1110 A 9 of the UNCAC.

1l gg 16, 17, 21, 24, 53, 68 and 69 of the MFMA; s 2 of the GenN 393 in GG 32141 of 17 April 2009.

11125 215(1) of the Constitution; the White Paper on Local Government para G.1.3.

1113 See para 4.4.2.1 above.

1114 Hereafter the IDP.

115 National Anti-Corruption Strategy Steering Committee 7owards a National Anti-Corruption Strategy for
South Africa: Discussion Document 24.
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budget.1116 Consideration of the budget tabled must also be subject to public scrutiny,
which means /nter alia that the mayor must duly consider the inputs from the community
when assessing the municipal budget.11” The budget must be accompanied by a service
delivery and budget implementation plan,128 which in essence explains how the budget
will be executed.1:* Municipalities are required to submit an annual performance review
report on the implementation of the municipal budget.::20 This report, together with the

IDP, SDBIP and municipal budget, must be made publicly available.1:2:

In the MFMA, PreCCA and the MIMF South African local government law forbids certain
conduct which involves public finances. Municipalities may not participate in any
commercial activities that do not involve the powers and functions ascribed to them by
the Constitution or national and provincial legislation.1122 Some regulations also give
direction on how and when municipalities may invest and enter into debt to prevent
reckless lending and investments.112s In agreement with the UNCAC and AUCPCCC, many
acts are classified as financial misconduct and are often accompanied by harsh sanctions
such as fines or imprisonment.1:2+ These actions include deliberately or grossly negligently
incurring unauthorised, irregular or fruitless and wasteful expenditure, participating in
corrupt activities as envisaged in the PreCCA, or interfering in the financial management

responsibilities of an accounting officer or the chief accounting officer.2125

All these processes and procedures involving financial management are designed to
promote transparency, accountability and the integrity of public finances.:2¢ Moreover,
the detailed prescriptions concerning financial management further make it possible to

verify the 'correctness' of decisions and actions taken concerning public money.127 A

1116 G 21, 53 and 68 of the MFMA; the White Paper on Local Government para 4.

1117 Ss 22 and 23 of the MFMA; the White Paper on Local Government para G.1.3.

1118 Hereafter the SDBIP.

1119 5 54(1)(b) of the MFMA.

1120 5 54(1) of the MFMA; the White Paper on Local Government para 4; GenN 393 in GG 32141 of 17
April 2009.

1121 G5 22 and 23 of the MFMA; the White Paper on Local Government para G.1.3.

1122 5 164(1)(a) of the MFMA.

1123 5 6 of the GN R308 in GG 27431 of 1 April 2005; the GN R492 in GG 29966 of 15 June 2007.

1124 5 173 of the MFMA; ss 3 and 12 of PreCCA; MIMF 17; aa 15, 17, 18 and 20 of the UNCAC; a 4 of the
AUCPCC.

11255 173 of the MFMA; s 3 of PreCCA; MIMF 17.

1126 A 9(2) of the UNCAC.

1127 A 9 of the UNCAC.
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sound system of financial management should enhance the detection and prevention of

corruption.

Like budgeting, public procurement has also been identified by both the AU and the UN
as an area particularly vulnerable to corruption.:2s It is thus considered that sound public
procurement is essential to the prevention of corruption.:12¢ Municipalities are specifically
required to ensure that measures to combat fraud, corruption, favouritism and unfair or
irregular practices are included in public procurement management. Public procurement
in South Africa is founded on fairness, equity, transparency, competition, and cost-
effectiveness.1130 A municipality must establish a department responsible for its supply
chain management per its Supply Chain Management Policies (SCMP).:31 Each
municipality is required to develop and implement a supply chain management system
based on these values.:32 A municipal SCMP should specify what procurement methods
the municipality may use, when it may use them and what principles should guide
procurement-related decisions.::3 The accounting officer has an the obligation to oversee
the implementation of this policy and the MFMA determines that no person may interfere

with the performance of this obligation.14

A SCMP must contain measures to prevent the abuse of supply chain management, like
anonymous reporting channels for employees.13s The SCMP may require that suppliers
sign an 'ethics commitment for suppliers' as part of standard bidding documentation,
before the municipality conducts business.113¢ As part of standard procurement practice,
suppliers should be pre-screened against National Treasury's Register for Tender

Defaulters,137 the Register of Restricted Suppliers and the Municipality's Financial

1128 A 9 of the UNCAC; a 5(4) of the AUCPCC.

1129 A 9 of the UNCAC; a 5(4) of the AUCPCC.

130§ 217 of the Constitution.

1131 5 7 of the GenN 868 in GG 27636 of 30 May 2005.

1132 G5 112, 115, 116 and 120 of the MFMA; s 2 of the GN R309 in GG 27431 of 1 April 2005; ss 2, 7, 9
and 12 of the GenN 868 in GG 27636 of 30 May 2005; s 32 of the Systems Act; MIMF 11.

1133 5§ 112 of the MFMA.

1134 5 115 of the MFMA.

1135 5 38(1) of the GenN 868 in GG 27636 of 30 May 2005.

1136 MIMF 8.

1137 Tt should be noted that on 19 October 2021, National Treasury’s website shows that there are currently
no tender defaulters. The correctness of the Register is questionable given the past reports of the
Auditor General and newspaper articles on public procurement. This is one example which illustrates
the extent of the gap between enacted anti-corruption law and policy, and the implementation thereof.
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Declaration Database, to ensure that the municipality is not prohibited from entering into
a contract with them.113¢ These measures include how allegations of fraud, corruption,
favouritism, unfair or irregular practices in supply management will be investigated and
resolved.113 This section of the supply chain management policy is an important enabling
tool for accounting officers to take all reasonable steps to prevent corruption in this high-

risk area of local governance.114

The accounting officer should keep a register that contains accredited prospective service
providers which a municipality may approach for smaller contracts via verbal or written
quotations. These providers must comply with predetermined criteria, and must not be
listed as persons which must be prohibited from participating in public procurement.14
For larger contracts, municipalities must use competitive bidding based on objective
criteria, and independent committees must evaluate, adjudicate, and specify bids.42
Further, municipal procurement should provide for effective appeal and review
mechanisms that act as valuable oversight for supply chain management.:142 However,
despite of all the detailed processes and prescriptions involving supply chain management
already in place, the NDP reiterates that corruption remains a challenge in public

procurement. 1144
4.4.2 Transparency

The discussion in chapter 3 shows that, for any government to prevent corruption, it
should adopt and implement a legal framework that promotes transparency.i4s In
addition, under the 'blanket law and policy-making duty',114¢ South African law and policy

require that certain government institutions such as National Treasury prescribe auditing,

National Treasury 2021
http://www.treasury.gov.za/publications/other/Register%?20for%20Tender%?20Defaulters.pdf.

1138 MIMF 11.

1139 5 12 of the PreCCA; s 38(1)(b) of the GenN 868 in GG 27636 of 30 May 2005.

1140 g 38(1)(a) of the GenN 868 in GG 27636 of 30 May 2005.

11415 14 of the GenN 868 in GG 27636 of 30 May 2005.

1142 5 83 of the Systems Act; ss 12, 21, 22, 23, 25, 26, 27 and 28 of the GenN 868 in GG 27636 of 30 May
2005.

1143 G5 26(c) and 49 of the GenN 868 in GG 27636 of 30 May 2005.

1144 National Planning Commission National Development Plan 2030: Our Future Make it Work 450.

1145 See paras 3.1 and 3.3 above.

1146 See para 3.1 above.
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oversight and standard accounting practices for increased transparency in governance
matters.2147 A clear commitment to transparency is visible in the Constitution and the
National Anti-Corruption Strategy.r*#s One of the founding values of the Constitution is
openness in governance.:4 The Constitution requires many governance functions to be
conducted openly.1150 The National Development Plan communicates the government's
aspiration to create a "transparent, responsive and accountable public service."151 The
discussion below will expand on how South African law and policy reflect transparency
and will evaluate if they meet the expectations created by international and regional anti-

corruption standards.
4.4.2.1 Prescribe auditing, oversight, and standard accounting practices

When law and policy provide for structured auditing, oversight and standard accounting
practices they increase the availability of information on government's inner workings
and, by implication, also promote transparency.:52 South African anti-corruption law and
policy concerning local government provide for auditing, oversight and standard

accounting practices of municipal finances in municipalities and external institutions.

National Treasury, the Auditor-General and the Member of Executive Council:s: for Local
Government are identified as being responsible for exercising external oversight over
municipal financial affairs and conducting regular audits to evaluate municipal financial
performance.s4 South African law and policy nominates National Treasury as responsible
for establishing a framework for best accounting practices and standards to simplify
subsequent audits performed in municipal affairs by either the municipality or an external
institution such as the Auditor-General.1:ss The Auditor-General has the main responsibility

for reviewing, auditing and reporting on the financial records and management of local

1147 5 216 of the Constitution; ss 129(4), 132(5) and 168 of MFMA; ss 105 and 106 of the Systems Act.

1148 g 1(d) and 195(1)(g) of the Constitution; National Anti-Corruption Strategy Steering Committee
Towards a National Anti-Corruption Strategy for South Africa: Discussion Document 22.

1149 5 1(d) of the Constitution.

1150 Sg 39(1)(a), 59(1)(b), 59(2), 72(1)(b), 118(1)(b) and 160(7) of the Constitution; Dube Enhancing
Democratic Accountability through Constitutionalism in South Africa 202.

1151 National Planning Commission National Development Plan 2030: Our Future Make it Work 447, 452.

1152 A 5(4) of the AUCPCC; aa 4(c) and 4(h) of the SADC Protocol Against Corruption; a 9(2) of the UNCAC.

1153 Hereafter the MEC.

1154 5 216 of the Constitution; ss 122 and 131 of the MFMA.

1155 5 216 of the Constitution.
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government.1156 There are several obligations on municipalities to empower the Auditor-
General to conduct these audits. 157 These obligations are to prepare financial statements
that contain information on the performance against the municipal budget (i.e., how
revenue, expenditure, assets and liabilities were managed), what business activities were
conducted, prescribed disclosures (see paragraph 4.4.2.3) and the overall financial
position at the end of the fiscal year.:15¢ Upon auditing a municipality, the Auditor-General
may raise certain issues, such as suspicions of corrupt activities in the relevant
municipality. These issues must be addressed by the municipality and the mayor carries
the primary responsibility to do so.1% The MEC for local government plays a supervisory
role through its assessment of all financial statements with the corresponding audit
reports and the municipal responses thereto.:16 Through this assessment, the MEC should
determine whether the issues raised by the Auditor-General have been addressed

adequately, and if not, should report such shortcoming(s) to the provincial legislature.s:

The MFMA is the primary law with respect to auditing, oversight and determining good
accounting practices by municipalities themselves. Municipalities are required to conduct
internal audits at shorter intervals by an established internal audit unit.22¢2 The internal
audit unit must develop a risk-based internal audit plan and programme for every financial
year.1163 The purpose of there audits is to provide advice and information to the
accounting officer on performance, loss control, MFMA compliance, risk management, the
accounting procedures followed, etcetera.::s¢ The audit unit must include an audit
committee.265s The audit committee is an independent body expected to provide advice

to the municipal council, the accounting officer and the municipal staff on various finance-

1156 S5 188(1)(b) and 188(3) of the Constitution.
1157 5 122 of the MFMA.

1158 5 122 of the MFMA.

1159 5 131(1) of the MFMA.

1160 5 131(2)(a) of the MFMA.

1161 5 131(2)(b) of the MFMA.

1162 g5 165 of the MFMA.

1163 5 165(2)(a) of the MFMA; MIMF 12.

1164 S 165(2) of the MFMA.

1165 Gg 121 and 166(1) of the MFMA; MIMF 6.
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related issues.1166 The necessary financial records (and relevant information) must be

available to the audit committee.167

In addition to an audit committee, a municipal public accounts committee, ethics
committee or council disciplinary committee should also be established to ensure that
standards of ethical behaviour in all financial matters are upheld.::s¢ The audit committee
is further concerned with providing strategic guidance and oversight of the
implementation of the anti-corruption and integrity management policy.1¢® Municipal
councils carry the primary duty of overseeing investigations of all allegations of financial
misconduct, including public sector corruption, and ensuring that allegations are
resolved.1170 However, considering the relationship between public sector corruption and
undue political influence, it is arguable that this provision may create an opportunity to

cover up corrupt activities undertaken by political office bearers.

A municipality's internal oversight may include developing a policy that establishes
effective investigation processes for corruption matters.2’2 Effective investigations
increase the risk of corrupt officials getting caught and ensure that evidence is collected
involving corrupt activities.»2 As a starting point, an investigation policy must be
developed and provide for procedures on how matters detected involving corruption will
be addressed by the municipality.127s Special measures must be in place to secure the
independence of investigations where senior managers, municipal managers and
councillors are implicated.:”# Where municipalities cannot guarantee adequate
independence, they should turn to external institutions like the Special Investigations

Unit.127s Municipalities should be able to manage investigations concerning capacity

1166 S 166(2) of the MFMA.

1167 S 166(3) of the MFMA.

1168 5 79 of the Systems Act; MIMF 6.

1165 MIMF 6.

1170 MIMF 6.

171 CoGTA Local Government Anti-Corruption Strategy (2015) para F.6.
1172 See para 3.3.3 above.

173 MIMF 14.

1174 MIMF 14.

175 MIMF 14.
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adequately.17s All legitimate allegations of corruption must be investigated and receive

adequate independent attention.177
4.4.2.2 Increase access to information

In agreement with international and regional standards, South African law and policy
make provision for accessing information on governance-related matters upon request,
and determine that government institutions must proactively make certain local
government information available to the general public.227¢ As mentioned in the previous
paragraph, the primary law which gives content to the constitutional right to access to

information is the PAIA.1179

In addition to the PAIA, other law and policy provide access to more specific kinds of local
government-related information such as municipal budgets.1:e0 With all the information
that municipalities must make publicly available,::8t municipalities must have information
accessible to the public and other entities on issues considered particularly vulnerable to
corruption.12e2 This includes open access on the municipality's website to financial
information like procurement awards, service delivery agreements, long-term borrowing
contracts, supply chain management contracts, the disposal of assets, public-private
partnerships and performance agreements.1¢2 Where municipalities are unable to
maintain a website, the South African Local Government Association's:s+ website should

be used to communicate the mandated information.1:85 South African law establishes an

1176 CoGTA Local Government Anti-Corruption Strategy (2015) para F.6; MIMF 14.

1177 MIMF 14.

1178 See para 3.3.2 above.

1179 See para 4.4.3.2 above.

1180 See para 4.4.3.2 above.

1181 See para 4.4.2.5 above.

1182 MIMF 12.

1183 g 75 of the MFMA; GenN 194 in GG 27365 of 11 March 2005; GN R430 in GG 37699 of 30 May 2014;
GenN 393 in GG 32141 of 17 April 2009; GN R309 in GG 27431 of 1 April 2005.

1184 Hereafter the SALGA.

1185 g 75 of the MFMA; GenN 194 in GG 27365 of 11 March 2005; GN R430 in GG 37699 of 30 May 2014;
GenN 393 in GG 32141 of 17 April 2009; GN R309 in GG 27431 of 1 April 2005.
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information regulator responsible for adjudicating appeals when access to the information

requested is denied.11s6

South African law and policy provide for the compilation and dissemination of various
municipal performance and financial reports to many stakeholders, including the general
public.1:67 These reports play a key role in effecting transparency in local governance
matters.1188 Municipalities must prepare and adopt annual performance reports and also

report on their integrity management and corruption responses annually.1

Municipalities must, through law and policy, establish an effective information
management system to ensure proper and appropriate information is stored and
reported, which will enable municipalities to provide information to stakeholders.1 A
municipal legal framework is envisioned to guide how relevant information is kept in
electronic databases and how these databases are maintained to simplify functions such
as reporting.12t Databases should keep information that can assist the municipality in
detecting corrupt activities.2222 This information should include inter alia disclosures of
interests, external remunerative work applications, gift registers, municipal vendors,
financial information, the Companies and Intellectual Property Commission database and
outstanding municipal rates and taxes.11¢¢ In addition, information should regularly be
analysed to detect any warning signs of corruption, such as conflicts of interest or

frauds.1194

The reports of the Auditor-General are valuable sources of data and statistics which may
provide some insights on municipal financial performance and indicators of public sector

corruption.ies It is also expected of municipalities to develop and implement an electronic

1186 Chapter 5 of the PAIA; National Planning Commission National Development Plan 2030: Our Future
Make it Work 447.
1187 5 122 of the MFMA; MIMF 17.
1188 MIMF 17.
1189 5 121 of the MFMA; MIMF 17.
1130 MIMF 17.
1131 MIMF 20.
1192 MIMF 12.
1193 MIMF 12.
1194 MIMF 12.
1195 5 20 of the Public Audit Act 25 of 2004.
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case management system.11% This system must enable the end-user to store all reported
allegations of corruption and the investigation thereof, track the progress of investigations

and provide a trend analysis.17

Despite what is required by national law and policy on providing governance-related
information, the information provided with the purpose of preventing corruption in South
African local government has many shortcomings. For one, no public body has been
established to monitor whistle blowers, and consequently no data or statistics are
available on the amount or success of whistle-blowing.:1% There are also no statistics on
the current state of corruption. The common sources of statistics on corruption are often
in the form of an international perceptions indexes,t*¢ measuring how corrupt the public
perceives government to be, and such statistics are not a true reflection of the extent of
corruption in a particular government. In South Africa, the Annual Victims of Crime Survey
also endeavours to provide statistics on the number of corruption incidents that have
occurred, based on a continuous household-based survey series countrywide.120
However, these statistics are reliant on how well the community is informed on
corruption-related issues (for instance, do they see corruption as defined in paragraph
2.2.3 or as defined in PreCCA?). Some non-governmental organisations also have
statistics available, but as these organisations advocate specific political agendas, the
statistics may be presented from a biased perspective, and they should be used with
caution. Regardless, those statistics provided by Corruption Watch may be the most
comprehensive data on the areas of government where corruption is most prevalent, and

on whether corruption is increasing or decreasing.:20

119% MIMF 14.

1197 MIMF 14.

1198 National Planning Commission National Development Plan.: Our Future 2030 450; s 18 of the GN R430
in GG 37699 of 30 May 2014.

1199 For example, the Corruption Perceptions Index and the Global Corruption Barometer Africa.

1200 Statistics South Africa Victims of Crime Survey para 3.

1201 Corruption Watch 2020 https://www.corruptionwatch.org.za/.
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4.4.2.3 Encourage whistle-blowing

As discussed in chapter 3, protecting and encouraging whistle-blowers helps to prevent
corruption.1202 For this reason South African local government must establish structures
in law to report corruption, or whistle-blowing structures in order to encourage the
exposure of corruption.1203 Furthermore, residents have the right to lodge complaints and
to contribute to the decisions of municipalities through mechanisms provided per the
Systems Act.1204 Residents further have the right to promptly receive a response from the
municipality regarding the complaint lodged.2>> The MIMF mandates municipalities to
have a whistle-blowing policy in place containing at least the available reporting
structures, how reports will be investigated, and how whistle-blowers will be protected
from retaliation.1206 This policy should explain what whistle-blowing structures are
available and could suggest the use of hotlines or ombudsmen.207 These whistle-blowing
structures should be constructed in a manner that provides for the whistle-blower’s

anonymity. 1208

It has been experienced that public sector corruption in the local government often
involves elected public officials, the municipal councillors.:2e* To encourage whistle-
blowing, the public must be well-versed on the limits of municipal councillors' involvement
in municipal administration and investigations flowing from the reports of whistle-
blowers.1210 Additionally, an avenue must be made available for residents and public
officials to escalate a complaint if they believe that municipal councillors exceeded the

limits of their powers.1211

1202 See para 3.4.2 above.

1203 See para 3.4.2 above; National Planning Commission National Anti-corruption Strategy 2020-2030 27.
1204 S 1 of the Systems Act.

1205 g 5(1)(b) of the Systems Act.

1206 MIMF 13.

1207 5 17 of the GN R430 in GG 37699 of 30 May 2014; MIMF 5, 13.

1208 5 17 of the GN R430 in GG 37699 of 30 May 2014; MIMF 13.

1209 See para 2.2.3 above.

1210 MIMF 7.

1211 MIMF 7.
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South African law and policy afford a great deal of protection to witnesses and the
integrity of the evidence concerning corruption and related offences.:2:2 The protection of
witnesses is comprised of many components. They are protected from improper influence
by imposing criminal sanctions for impairing the integrity of their testimony.:213 A witness
protection programme is also established for any person that may have to provide
evidence in court proceedings.24 The protection of witnesses may include relocation,

changing the witness' identity, and related assistance.1215

Special domestic legislative arrangements are in place for employees who have
information relating to their employer that shows or may show the presence of a crime.1216
This protection is also extended to public officials who make a protected disclosure
against political office bearers.12:7 The primary objective of the Protected Disclosures Act
26 of 2000 is to protect any employee of a public or private entity from being victimised
as a result of making a protected disclosure.:2:8 Remedies are available for any
occupational detriment suffered because of making a protected disclosure. These may
include paying compensation for actual damages suffered, an interdict, or the taking of
remedial steps.:22* Where there are reasonable grounds to believe that the whistle blower
may be adversely affected, the employee must upon request be transferred to another
post (the terms and conditions of employment may not be less favourable) if employed
by the state.:220 Immunity from civil and criminal liability arising from a protected

disclosure is afforded to those who made it.122

Despite the National Anti-Corruption Strategy devoting particular attention to whistle

blowers, whistle blower protection, particularly in corruption-related cases, is considered

1212 55 1 and 2 of the Witness Protection Act 112 of 1998; s 73 of the Competition Act 89 of 1998; ss 11
and 18 of the PreCCA.

1213 5 73 of the Competition Act 89 of 1998; ss 11 and 18 of the PreCCA. See generally the Criminal
Procedure Act 51 of 1977.

1214 S5 1 and 2 of the Witness Protection Act 112 of 1998.

1215 S5 1 and 4(1) of the Witness Protection Act 112 of 1998.

1216 g 1 of the Protected Disclosures Act 26 of 2000; s 18 of the GN R430 in GG 37699 of 30 May 2014.

1217 5 18 of the GN R430 in GG 37699 of 30 May 2014.

1218 A protected disclosure includes information on corrupt activities committed by the employer. Ss 1 and
2 of the Protected Disclosures Act 26 of 2000.

1219 G5 2 and 4 of the Protected Disclosures Act 26 of 2000; s 18 of the GN R430 in GG 37699 of 30 May
2014.

1220 g 3(4) of the Protected Disclosures Act 26 of 2000; s 18 of the GN R430 in GG 37699 of 30 May 2014.

1221 5 9A of the Protected Disclosures Act 26 of 2000; s 18 of the GN R430 in GG 37699 of 30 May 2014.
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inadequate and too narrow.1222 A survey indicated that people are generally not prepared
to act as whistle blowers when necessary.1222 The Protected Disclosures Act only applies
to occupational detriment and excludes any commercial relationships.:22+ Furthermore,
only disclosures made to the Public Protector or the Auditor-General enjoy protection,
thereby excluding other bodies competent to investigate and prosecute corruption.:22s No
protection is expressly afforded to the direct victims of corruption, if they did not report

the corrupt activity themselves.

In general, whistle-blowing is considered to be voluntary, but there are certain
circumstances where reporting corruption is considered mandatory. The PreCCA creates
a general duty for all individuals who know or should reasonably have known or suspected
that corrupt activities (as in the PreCCA) were taking place to report the fact to the
SAPS.1226 Accounting officers are required to report to the MEC for local government and
the Auditor-General any unauthorised, irregular or fruitless and wasteful expenditure and
the details of the investigation thereof.1227 When it is suspected that the expenditure
constitutes a criminal offence, the accounting officer must report it to the SAPS.2228 Also,
any reasonable suspicion that financial misconduct took place must be reported to the
appropriate person (the municipal council or the accounting officer).:22° In addition to its
being reported to the South African Police Service, this allegation must be tabled by the
mayor at a municipal council sitting.22%® It is expected of the municipality to follow up on
the progress of investigations and the outcome of criminal prosecutions where allegations
are reported to the South African Police Service.x23: If the allegation is against a councillor
of the municipality, the report must be made to the Minister and the MEC for finance.232

A specific format is prescribed for reports to the South African Police Service for financial

1222 National Anti-Corruption Strategy Steering Committee 7owards a National Anti-Corruption Strategy for
South Africa: Discussion Document 21.

1223 National Planning Commission National Development Plan 2030: Our Future Make it Work 449.

1224 National Planning Commission National Development Plan 2030. Our Future Make it Work 449.

1225 National Planning Commission National Development Plan 2030. Our Future Make it Work 449.

1226 5 34 of the PreCCA.

1227 5 32(4) of the MFMA.

1228 5 32(6) of the MFMA; s 10 of the GN R430 in GG 37699 of 30 May 2014.

1229 G5 3 and 9 of the GN R430 in GG 37699 of 30 May 2014.

1230 Ss 3, 9 and 10 of the GN R430 in GG 37699 of 30 May 2014.

1231 MIMF para 7.4.

1232 55 3 and 9 of the GN R430 in GG 37699 of 30 May 2014.
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misconduct and offences in municipalities.1232 The outcomes and reports of disciplinary
proceedings must also be reported to the mayor, accounting officer, MEC for local
government, relevant national government, provincial treasury, National Treasury and

the Auditor-General.1234

Just as whistle-blowers enjoy legal protection, so do individuals enjoy protection from
malicious reporting. It is prohibited to intentionally make a false allegation of corruption,

knowing it is not true.1zs In certain instances such an allegation is a punishable offence.126
4.4.3 Accountability

The South African courts remarked that: "Constitutionalism, accountability and the rule
of law constitute the sharp and mighty sword that stands ready to chop the ugly head of
impunity off its stiffened neck.":23” Several international and regional instruments speak
to promoting accountability as a principle to prevent corruption. The South African
government illustrates a commitment to accountability through the NDP, which identifies
strengthening accountability and the responsibility of public officials as one of the
priorities of government.:23 In addition to transparency, accountability is also deemed a
founding value of the Constitution.:2®® The constitutional constructs which promote
accountability include the rule of law, constitutional supremacy, the separation of powers
and checks and balances on public power.12¢ By making provision for accountability, the
Constitution is engineered to protect the community from the tendency of public officials

to abuse public power, thereby combatting corruption.124

Municipalities are expressly required to have due regard to accountability when exercising

governance functions.1222 The White Paper on the Transformation of the Public Service

1233 G 14 of the GN R430 in GG 37699 of 30 May 2014.
12345 16 of the GN R430 in GG 37699 of 30 May 2014.
1235 5 9B of the Protected Disclosures Act 26 of 2000; s 73 of the Competition Act 89 of 1998.
1236 S 9B of the Protected Disclosures Act 26 of 2000; s 73 of the Competition Act 89 of 1998.
1237 Fconomic Freedom Fighters v Speaker, National Assembly 2016 (3) SA 580 (CC) para 1.
1238 National Planning Commission National Development Plan 2030: Our Future Make it Work 447.
1239 5 1(d) of the Constitution. See para 3.2.3 above.
1240 Dube Enhancing Democratic Accountability Through Constitutionalism in South Africa 43.
1241 Dube Enhancing Democratic Accountability Through Constitutionalism in South Africa 37.
1242 5 195(1)(f) of the Constitution; ss 6(2)(b), 51(b), 53(5)(b) and 81(2)(v) of the Systems Act; ss 2(a),
82(2) and 121(2)(c) of the MFMA.
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indicates that accountability must be enhanced to discharge the obligation to serve the
public.2243 Public servants must be held legally accountable in their personal capacity for
their actions, especially where public resources were involved.124 Accountability must be
improved in local government to prevent public sector corruption and thereby ensure that
the municipal council's aspirations reflect those of the local community.124s The discussion
below explores the standards identified in chapter 3 as relevant to the principle of

accountability.1246
4.4.3.1 Increase access to evidence

As discussed above, access to evidence is necessary for accountability because it enables
the prosecution of corruption.:24” Access to evidence enables the effective investigation
and detection of corruption, which is needed for adjudicators to bring the perpetrators to
account.24¢ Several provisions in South African law and policy provide specific institutions
with the authority and competence to search and seize evidence.2+ Included in these
powers are the powers to enter and search any premises, seize any item, make copies of
any document and require any person to provide testimony.:2® The PreCCA and other
laws determine that tampering with any documentation, accounting records, expert

witnesses etcetera is an offence. 1251

1243 GN 1227 in GG 16838 of 24 November 1995 ( White Paper on the Transformation of the Public Service)
paras 12.1, 12.2.

1244 National Planning Commission National Development Plan 2030. Our Future Make it Work 2030 447.

1245 The White Paper on Local Government para E.1.

1246 See para 3.5 above.

1247 See para 3.5.1 above.

1248 See para 3.5.1 above.

1249 G546, 47, 48 and 49 of the Competition Act 89 and 1998; chapters 2 and 24 of the Criminal Procedure
Act51 of 1977; ss 15 and 16 of the Public Audit Act 25 of 2004; s 7A of the Public Protector Act 23 of
1994; s 16 of the South African Human Rights Commission Act 40 of 2013; s 15A of the South African
Police Service Act 68 of 1995; s 70 of the Financial Intelligence Centre Act 38 of 2001.

1250 5546, 47, 48 and 49 of the Competition Act 89 and 1998; chapters 2 and 24 of the Criminal Procedure
Act51 of 1977; ss 15 and 16 of the Public Audit Act 25 of 2004; s 7A of the Public Protector Act 23 of
1994; s 16 of the South African Human Rights Commission Act 40 of 2013; s 15A of the South African
Police Service Act 68 of 1995; s 70 of the Financial Intelligence Centre Act 38 of 2001. However, one
cannot fully rely on the provisions of the South African Police Service Act 68 of 1995 because the
purpose of the search must be to achieve the object as stated in s 215 of the Constitution, which
relates to budgetary arrangements.

1251 S5 11, 18 and 19 of the PreCCA; s 73 of the Competition Act 89 of 1998; s 24(9) of the Magistrates
Court Rules; s 36(9) of the Uniform Court Rules and Gentiruco AG v Firestone SA (Pty) Ltd 1972 (1)
SA 589 (A) para 616H. See generally the Criminal Procedure Act 51 of 1977.
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4.4.3.2 Remove legal immunities

As discussed in 3.3.4 above, transparency can sometimes be hindered by law and
policy.1252 This is especially the case where access to certain information such as income
tax records is legally limited. Certain legal immunities are granted to those officials
entrusted with public service responsibilities.12s: For this reason international and regional
law and policy have stressed the importance of states limiting legal immunities and

mandate them to ensure that their laws do not hamper access to evidence.12s

In South Africa, public officials are granted immunity from civil and criminal actions that
may arise from the performance of their official duties.12s However, for municipal officials
this immunity is not constitutionally entrenched; it is only permitted.:s¢ Although the
MFMA provides for such immunity concerning financial management, for example, this
immunity is limited to powers exercised and functions performed in good faith.:25” The
Structures Act in addition allows for some protection of freedom of speech in municipal

councils.12s8

Although South African law and policy make extensive provision for access to potential
sources of evidence, very few measures are in place to ensure that South African laws
and policies aimed to protect classified information for purposes such as national security
are not misused to conceal the presence of corruption.:s® One of the only safeguards in
this regard is the fact that although information is classified as secret or classified, it does

not prevent him or her from communicating any audit findings on unauthorised, irregular

1252 See para 3.3.4 above.

1253 See para 3.3.4 above.

1254 See para 3.3.2 above.

1255 5 161 of the Constitution.

1256 Mathenjwa 2015 Obiter 669.

1257 5 176(1) of the MFMA; Mathenjwa 2015 Obiter 669.

1258 See Mathenjwa 2015 Obiter 669 for an extensive discussion on the nature and limits of the civil and
criminal immunities for councillors as interpreted by the South African judiciary. S 28 of the Structures
Act.

1259 This extensive provision include ss 46, 47, 48 and 49 of the Competition Act 89 of 1998; Chapters 2
and 24 of the Criminal Procedure Act 51 of 1977; ss 15 and 16 of the Public Audit Act 25 of 2004; s
7A of the Public Protector Act 23 of 1994; s 15A of the South African Police Service Act 68 of 1995; s
70 of the Financial Intelligence Centre Act 38 of 2001.
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or fruitless and wasteful expenditure, or any other irregular or criminal conduct involving

financial affairs.1260
4.4.3.3 Provide legal redress

The establishment of deterrent mechanisms is emphasised in international and regional
law and policy as an integral part of preventing public sector corruption.26: Consequence
management is a vital component of such mechanisms and is ultimately how perpetrators
can be held accountable.:22 As discussed in Chapter 3, a proper consequence
management system contains methods for performance management and legal redress

in an acceptable time frame.12¢3

Performance management is considered a vital component in ensuring that plans,
strategies and policies are being implemented.12s+ It further ensures that these
instruments have the desired impact and that resources are applied appropriately.:26s For
municipalities, a performance management system must be established.:26s Performance
management takes place on two different levels. On the one hand the overall
performance of the municipality as an institution is measured annually.2s7 On the other
hand, the performance of municipal officials is measured individually.:2¢8 The purpose of
a performance management system is (a) to ensure that municipal officials know for what
they are accountable, (b) to measure performance against outputs, (c) to use
performance assessment to establish if the official is performing within the expectations
applicable to the office occupied, and (d) to address underperformance appropriately
(consequence management).126° The performance management system must contain key

performance indicators for municipal officials' duties, against which performance is

1260 S 18 of the Public Audit Act 25 of 2004.

1261 See para 3.5.3 above.

1262 See para 3.5.3 above.

1263 See para 3.5.3 above.

1264 The White Paper on Local Government para B.3.2; Nkuna "Performance Management in South African
Local Government: Is It a Matter of a System, Model or Measurement?" 65-80.

1265 The White Paper on Local Government para B.3.2.

1266 g 38 of the Systems Act.

1267 See paras 4.4.3.1 and 4.4.3.2 above.

1268 5 26 of the GN R805 in GG 29089 of 1 August 2006.

1269 Gg 23, 25, 26, 32(3) of the GN R805 in GG 29089 of 1 August 2006.
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measured in the municipality.127 Some key policies such as the municipality's supply chain
policy must provide for internal monitoring systems of retrospective analysis to establish

whether the relevant officials complied with these policies.127

Legal remedies must be created for instances where public sector corruption took
place.122 As discussed in chapter 3, effective remedies may involve sanctions, reparation,
restitution, rehabilitation and other measures such as apologies, public memorials,
guarantees of non-repetition and changes in laws.22”s The most popular avenue for legal
redress in South African law appears to be criminal sanctions.:2+ Depending on the
specifics of the instance of public sector corruption that occurred, a perpetrator can face

harsh sentences, including imprisonment or the imposition of a fine.:27

Legal redress for corrupt activities involving procurement can be in the form of rejecting
a bid or the recommendation for the award of a bid, or the cancelling of a contract.127s A
perpetrator may also then be listed in the Register for Tender Defaulters:2’” as established
by the PreCCA.127

Corrupt activities which involve the financial management of a municipality may be
addressed through either criminal, civil or disciplinary proceedings. Municipal officials may
be held individually accountable for unauthorised, irregular and wasteful and fruitless
expenditure (which includes expenditure resulting from public sector corruption).27
Where serious financial conduct such as corruption has taken place, disciplinary steps

must be taken against the municipal official liable.128c Such steps may include suspension

1270 5 41 of the Systems Act; ss 8, 9 and 10 of the GN R796 in GG 22605 of 24 August 2001.

12715 42 of the GenN 868 in GG 27636 of 30 May 2005.

1272 See para 3.5.3 above.

1273 See para 3.5.3 above.

1274 5 73 of the Competition Act 89 of 1998; ss 3, 4 and 26 of the PreCCA; ss 173 and 174 of the MFMA;
MIMF para 7.3.

1275 5 73 of the Competition Act 89 of 1998; ss 3, 4 and 26 of the PreCCA; ss 173 and 174 of the MFMA;
MIMF para 7.3.

1276 g 38 of the GenN 868 in GG 27636 of 30 May 2005; MIMF para 7.5; ss 28 and 29 of the PreCCA.

1277 See note 1135 above. It seems that in practice only National Treasury’s Database of Restricted
Suppliers is used, because it is the only register that contains information as on 19 October 2021.
National Treasury 2021
http://www.treasury.gov.za/publications/other/Database%200f%?20Restricted%20Suppliers. pdf.

1278 5 38 of the GenN 868 in GG 27636 of 30 May 2005; ss 28 and 29 of the PreCCA.

12795 32(1) of the MFMA; Dullah Omar Institute 2020 https://bit.ly/3A5Vsya.

1280 5 171 of the MFMA; MIMF para 7.1.
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without remuneration, demotion, transfer to another position, the reduction of the
official's remuneration package, or an appropriate fine.12s1 For this purpose a disciplinary
board must be established by the municipal council.2222 The names of employees who
were dismissed because of financial misconduct (such as corruption) must be reported to

the Minister of local government for inclusion in a national database.:2s3

A municipality must recover all losses suffered by the municipality due to unauthorised,
irregular and wasteful and fruitless expenditure (including through corruption) from the
official liable.128# Anybody who is knowingly in possession of property linked to any illegal
activity may be charged with racketeering, which is punishable by imprisonment.22¢5 The
Prevention of Organised Crime Act further makes provision for the forfeiture of the
proceeds of illegal activities, including statutory corruption.:zs The Municipal Integrity
Management Framework determines that a municipality should always request
prosecutors to ask for restitution where public sector corruption matters are heard in
court.228” Where criminal proceedings are not instituted, the municipality must initiate civil
proceedings to recover losses suffered due to public sector corruption.:2se In addition to
recovery, forfeiture or restitution, municipalities must take positive steps to prevent
recurrences of corruption.:2s® These steps to prevent corruption must form part of a

municipality's risk management policy.12e

Accountability requires the "timely, fair and complete resolution of corruption matters."1201
The complete resolution of corruption matters further presupposes that perpetrators are

brought to account, that losses are recovered and that recurrences are prevented.:29

1281 5 171 of the MFMA; s 67 and item 14A of Schedule 2 of the Systems Act; MIMF para 7.1.

1282 S 4 of the GN R430 in GG 37699 of 30 May 2014.

1283 MIMF para 7.6.

1284 g 32(2) of the MFMA; ss 74 and 75 of the GenN 393 in GG 32141 of 17 April 2009; MIMF para 7.2.

1285 S 2(1) of the Prevention of Organised Crime Act 121 of 1998.

1286 5 2(1) and Chapter 5 of the Prevention of Organised Crime Act 121 of 1998.

1287 S 300 of the Criminal Procedure Act 51 of 1977

1288 Recently the Nelson Mandela Bay Metropolitan Municipality followed this route to recover from an ex-
public official losses suffered due to wasteful expenditure which may have been symptomatic of
corruption taking place. Dullah Omar Institute 2020 https://bit.ly/3A5Vsya; MIMF 17.

1289 MIMF para 7.6.

1290 National Anti-Corruption Strategy Steering Committee 7owards a National Anti-Corruption Strategy for
South Africa: Discussion Document 29. See para 4.4.2.2 above.

1291 MIMF 16.

1292 MIMF 16.
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Municipalities are specifically required to communicate public sector corruption matters
that were successfully resolved to contribute to the deterrent effect of legal redress.12e3
The NDP has indicated that one of the obstacles to preventing corruption is the slow
justice system.12>4+ Some recommendations in the NDP include creating dedicated teams

of prosecutors or specialised courts to expedite public sector corruption matters.12%
4.4.3.4 Establish and strengthen anti-corruption institutions

International and regional anti-corruption standards, as identified above, require the
establishment of an anti-corruption institution with easy access to the public, having the
necessary resource capacity, legal mandate and independence to prevent, detect,
investigate, punish and eliminate corruption.:2%¢ Additionally, the established institution(s)
should be mandated to implement international and regional anti-corruption
standards.2¢7 Although not intentionally so designed, South African law and policy provide
for a multi-agency anti-corruption structure (consisting of more than 11 different
institutions) instead of a single anti-corruption authority.:2>¢ The NDP argues that a single
anti-corruption agency is not resilient because it would be susceptible to political capture
which could compromise the independence of the anti-corruption system.12ec A multi-
agency approach contains checks and balances, which is a vital necessity for resilience in

the current South African political climate.xso

1293 MIMF 18.

1294 National Planning Commission National Development Plan 2030. Our Future Make it Work 448.

1295 National Planning Commission National Development Plan 2030. Our Future Make it Work 448.

12% See para 3.5.4 above; National Planning Commission National Anti-corruption Strategy 2020-2030 27.

1297 See para 3.5.4 above.

1298 National Planning Commission National Anti-corruption Strategy 2020-2030 21; ss 179, 182, 184, 188,
196(4), 205(1) and 205(3) of the Constitution; ss 4, 5, 21(1) and 27(1) of the Competition Act 89 of
1998; ss 17C and 64A of the South African Police Service Act 68 of 1995; s 2 of the Financial
Intelligence Centre Act 38 of 2001. The multi-agency anti-corruption structure is made up of the Anti-
Corruption Inter-Ministerial Committee, the National Prosecuting Authority, the Public Protector, the
South African Human Rights Commission, the Public Service Commission, the South African Police
Service, the municipal police service, the Auditor General, the Competition Commission, the
Competition Tribunal, the Directorate of Priority Crime Investigation, the Financial Intelligence Centre,
the NDPP Investigating Directorate and the Judiciary. One could arguably also add the Electoral
Commission to this list because it is mandated to ensure that corruption does not take place in national
and provincial or municipal elections.

1299 National Planning Commission National Development Plan 2030: Our Future Make it Work 448.

1300 National Planning Commission National Development Plan 2030. Our Future Make it Work 448; MIMF
16.
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Anti-corruption institutions have a wide scope of application that extends well beyond
public sector corruption in local government. Nevertheless, these institutions are all
equally important and support the prevention and control of public sector corruption in
local government. Each institution is a specialist body with its own mandated area and
functions beyond local government politics, making all of them instrumental in preventing
and controlling public sector corruption in local government. There is also nothing in
South African law and policy that prevents any municipality from establishing its own anti-
corruption institution responsible for preventing and controlling corruption in that
municipality. For example, the Cape Town Metropolitan Municipality has established a
City Ombudsman responsible for addressing complaints of maladministration, including

corruption in the municipality.s:1

Each anti-corruption institution has its own scope of powers and functions. The general
criminal justice system (the National Prosecuting Authority and the South African Police
Service) is responsible for preventing, combatting, investigating and prosecuting crime,
which includes statutory offences of corruption.:s2 The Directorate for Priority Crime
Investigation (also known as the Hawks), the Assets Forfeiture Unit, the National Director
of Public Prosecutions' Investigating Directorate (NDPP Investigating Directorate), and

the municipal police service are situated in the general justice system.1sos

The Directorate for Priority Crime Investigation, often considered the principal anti-
corruption agency in South Africa, has the duties to prevent, combat and investigate
national priority offences, including statutory offences of corruption.s4 No express
mandate is given to it to detect and punish corruption as envisaged by international and
regional law and policy. Although the powers of the municipal police service are quite
limited, it has a general duty to prevent crime, including statutory offences of

corruption.=0s The Assets Forfeiture Unit is particularly concerned with recovering the

1301 City of Cape Town Ombudsman Policy (2014).

1302 55179 and 205(3) of the Constitution; s 20 of the National Prosecuting Authority Act 32 of 1998.

1303 5 17C and 64A of the South African Police Service Act 68 of 1995.

1304 5 17D of the South African Police Service Act 68 of 1995; Berning and Montesh 2012 SA Grime
Quarterly 7.

1305 5 64E(c) of the South African Police Service Act 68 of 1995,
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proceeds of crime.10¢ The NDPP Investigating Directorate is considered as a unit with
specialist knowledge in the National Prosecuting Authority.:307 It is tasked with
investigating and prosecuting statutory offences of corruption including those arising from
the Zondo Commission of Inquiry into Allegations of State Capture, Corruption and Fraud
in the Public Sector, the Nugent Commission of Inquiry into Tax Administration and
Governance by the South African Revenue Service and the Mpati Commission of Inquiry

into Allegations for Impropriety regarding the Public Investment Corporation.30

The South African Police Service Act 68 of 1995 is the principal legislation regulating the
SAPS, the Directorate for Priority Crime Investigation and the municipal police service. It
should be noted that this Act has not been thoroughly updated since the adoption of the
Constitution, and therefore does not refer to the correct constitutional provisions. This
may cause enforcement difficulties when the Act is challenged in court. For example, the
Act still refers to chapter 3 of the Constitution as containing the Bill of Rights and section
13(8) of the Act refers to section 215 of the Constitution (which relates to budget-related
matters) as the authoritative constitutional provision for the objective of the South African
Police Service. Such legislative mistakes can potentially endanger the legitimacy of the

entire anti-corruption framework.

Other institutions may, in certain circumstances, investigate and report on public sector
corruption as defined in paragraph 3.2.3.23% For instance, the South African Human Rights
Commission has the competence to investigate matters involving human rights.
Therefore, it may investigate and report on corrupt activities which adversely affect

human rights.1s0 The Special Investigations Unit (sometimes referred to as the Snakes)

1306 Chapters 5 and 6 of the Prevention of Organised Crime Act 121 of 1998.

1307 S5 7(1) and 28(1)(b) of the National Prosecuting Authority Act 32 of 1998; ProcN 3 in GG 41403 of 25
January 2018; ProcN 24 in GG 41562 of 24 May 2018; ProcN 30 in GG 41979 of 17 October 2018;
South African Government 2020 https://www.gov.za/speeches/president-cyril-ramaphosa-proclaims-
ndpp-investigating-directorate-strengthen-fight-against; National Prosecuting Authority 2020
https://www.npa.gov.za/Investigating_Directorate/home.

1308 Ss 7(1) and 28(1)(b) of the National Prosecuting Authority Act 32 of 1998; ProcN 3 in GG 41403 of 25
January 2018; ProcN 24 in GG 41562 of 24 May 2018; ProcN 30 in GG 41979 of 17 October 2018;
South African Government 2020 https://www.gov.za/speeches/president-cyril-ramaphosa-proclaims-
ndpp-investigating-directorate-strengthen-fight-against;  National Prosecuting Authority 2020
https://www.npa.gov.za/Investigating_Directorate/home.

1309 See para 3.2.3 above.

1310 5 184 of the Constitution; s 15 of the South African Human Rights Commission Act 40 of 2013.
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https://www.gov.za/speeches/president-cyril-ramaphosa-proclaims-ndpp-investigating-directorate-strengthen-fight-against
https://www.gov.za/speeches/president-cyril-ramaphosa-proclaims-ndpp-investigating-directorate-strengthen-fight-against
https://www.gov.za/speeches/president-cyril-ramaphosa-proclaims-ndpp-investigating-directorate-strengthen-fight-against

was established by presidential proclamation and is specifically tasked to investigate and
report on corruption.311 Both the Public Protector and the Public Service Commission have
the authority to investigate and report on matters involving improper conduct, including
public sector corruption in public service and administration.:s2 However, the powers of
all these institutions are limited regarding the punishment of corruption. They can only
make recommendations for possible remedial action.xs:3 When reporting and auditing
government institutions, the Auditor-General can detect, report on, and take certain

actions involving corruption identified from the financial records.s4

South African laws further provide for institutions supporting the other anti-corruption
organisations with information or with adjudicating cases involving corrupt activities. s
The South African courts are responsible for adjudicating, punishing and resolving
corruption by imposing appropriate legal remedies.:*:¢ The Financial Intelligence Centre
was established mainly to process, analyse and interpret financial information, primarily
to identify the proceeds of crime and combat money laundering.:si7 However, the
Financial Intelligence Centre has proven instrumental in past endeavours in detecting and

obtaining evidence for corrupt activities.1s:8

A specialist body has also been established to deal with corrupt activities which adversely
affect the economic market.32* These corrupt activities include price-fixing, insider
trading, tender collusion etcetera.:s20 The Competition Commission and Competition

Tribunal have the authority to investigate and adjudicate instances of procurement-

1311 5 2(2)(f) of the Special Investigating Units and Special Tribunals Act 74 of 1996; Bruce Accountability
for Corruption: The Role of the Special Investigating Unit 7.

1312 55 182 and 196(4) of the Constitution; Naidoo 2012 Journal of Public Administration 667; Economic
Freedom Fighters v Speaker, National Assembly 2016 (3) SA 580 (CC) para 52.

1313 g 7 of the Public Protector Act 23 of 1994; s 10 of the Public Service Commission Act 46 of 1997;
Naidoo 2012 Journal of Public Administration 667.

1314 5 188 of the Constitution; ss 5A and 5B of the Public Audit Act 25 of 2004; Naidoo 2012 Journal of
Public Administration 667.

1315 S5 165(1) and 166 of the Constitution; ss 3 and 4 of the Financial Intelligence Centre Act 38 of 2001.

1316 S5 165(1) and 166 of the Constitution.

1317 Ss 3 and 4 of the Financial Intelligence Centre Act 38 of 2001.

1318 Chapter 2 of the Competition Act 89 of 1998.

1319 S5 4 and 5 of the Competition Act 89 of 1998.

1320 S5 4 and 5 of the Competition Act 89 of 1998.
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related corruption concerning restrictive vertical and horizontal practices and impose an

appropriate remedy. st

On occasion the South African judiciary has shown the importance of the independence
of anti-corruption institution and stated that it is vital for them to exercise their powers
and functions correctly.x22 The NDP shows the need to protect anti-corruption institutions
from any political pressure and undue interference.:3 The autonomy of anti-corruption
agencies should be reinforced to contribute to their independence.:32¢ South African law
and policy determine that the Public Protector, the Auditor-General and the South African
Human Rights Commission, the Public Service Commission, the Competition Commission
and the National Prosecuting Authority are independent, subject only to the Constitution
and the law.35 They must perform their duties without fear, favour and prejudice.32
Laws explicitly prohibit any other institutions from interfering with the functions of these
anti-corruption institutions.xs2” To reinforce their independence they are given the power
to manage their own human resources and are precluded from any civil and criminal
liability which may arise from exercising their duties.:s2 The Constitutional Court has
discussed at length what is required to bolster the independence of anti-corruption

institutions and determined that the measures necessary include the power to control

1321 Gg 21(1) and 27(1) of the Competition Act 89 of 1998.

1322 Glenister v President of the Republic of South Africa and Others 2011 3 SA 347 (CC) para 118.

1323 National Planning Commission National Development Plan 2030. Our Future Make it Work 448.

1324 National Anti-Corruption Strategy Steering Committee 7owards a National Anti-Corruption Strategy for
South Africa: Discussion Document 28; National Planning Commission National Development Plan: Our
Future 2030 448.

1325 S5 179(4), 181(2) and 196(4) of the Constitution; s 3 of the Public Audit Act 25 of 2004; s 4 of the
South African Human Rights Commission Act 40 of 2013; s 32 of the National Prosecuting Authority
Act 32 of 1998; s 20 of the Competition Act 89 of 1998.

1326 55 179(4), 181(2) and 196(4) of the Constitution; s 3 of the Public Audit Act 25 of 2004; s 4 of the
South African Human Rights Commission Act 40 of 2013; s 32 of the National Prosecuting Authority
Act 32 of 1998; s 20 of the Competition Act 89 of 1998.

1327 S5 179(4), 181(2) and 196(4) of the Constitution; s 3 of the Public Audit Act 25 of 2004; s 4 of the
South African Human Rights Commission Act 40 of 2013; s 32 of the National Prosecuting Authority
Act 32 of 1998; s 20 of the Competition Act 89 of 1998.

1328 5 12 of the Public Audit Act 25 of 2004; ss 2 and 5(3) of the Public Protector Act 23 of 1994; ss 19
and 21(3) of the South African Human Rights Commission Act 40 of 2013; s 42 of the National
Prosecuting Authority Act 32 of 1998.
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their own budgets and human resource management, measures to reduce intimidation

from senior public officials, and a clear jurisdiction.1s2

The NDP notes that the other anti-corruption institutions, the South African Police Service
including the Directorate for Priority Crime Investigation and the municipal police services
are accountable to the Executive.1s® This arrangement may increase their vulnerability to
political pressure and interference.:sst The South African judiciary has shown that in
practice political pressures still on occasion interfere with the functions of anti-corruption
bodies despite the existence of many guarantees of their independence in the
Constitution and other legislation.s22 In addition, it may also be prudent to note that only
the Public Protector is expected to be easily accessible to the public, as envisaged in
international and regional law and policy.:33 This may cause difficulties for stakeholders,

including the public, to report corruption and participate in anti-corruption efforts.
4.4.3.5 Facilitate stakeholder cooperation

The cooperation of a wide range of stakeholders must be promoted to prevent and
combat corruption.z3+ Accordingly, South African law and policy maintain a particular
emphasis on shared responsibility and cooperation among various stakeholders in this

respect.13ss

One of the principles that facilitates cooperation among various stakeholders in
government is cooperative governance, which dictates how the different spheres,
departments and institutions in these spheres should work together.233 The Constitution
envisions all spheres of government supporting and strengthening one another to fulfil

their distinctive functions.s3” The same can be said for anti-corruption efforts. All

1325 Helen Suzman Foundation v President of the Republic of South Africa 2015 2 SA 1 (CC) paras 40, 43,
49, 94,

1330 National Planning Commission National Development Plan 2030: Our Future Make it Work 448.

1331 National Planning Commission National Development Plan 2030: Our Future Make it Work 448.

1332 Corruption Watch v President of the Republic of South Africa [ZACC] 23 paras 18, 19, 21.

1333 5 182(4) and 182(5) of the Constitution.

1334 See para 3.4.3 above.

1335 S5 40, 41, 154, 181(3) and 181(4) of the Constitution; ss 34, 35, 37 and 44 of the MFMA; s 3 of the
Systems Act; the White Paper on Local Government para C.1; MIMF paras 6.3, 6.4; National Planning
Commission National Development Plan: Our Future 2030 448.

1336 S5 40, 41 and 154(1) of the Constitution; s 3 of the Systems Act.

1337 S5 40, 41 and 154(1) of the Constitution.
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government spheres, departments and institutions share the responsibility of combatting
corruption.=s3¢ This principle could be extended to include cooperation among the
municipal council, all the departments within the municipal administration, and the

community. 1330

Cooperative governance "recognises the complex nature of government in @ modern
society" and is deemed to be part of providing an accountable government for South
Africa as a whole.xs+ Cooperative governance is considered a form of governance where
public resources are harnessed and utilised as a whole for the achievement of the goal
of communities.>#t The Planning Commission identifies poor coordination between
government departments and institutions as an obstacle to the successful implementation
of anti-corruption efforts.:3#2 Weak cooperation in governance is further seen as a

hindrance to the successful investigation and prosecution of corruption.s+

A key component of cooperative governance is to see that law and policy are coordinated
and harmonised. It is particularly expected that organised local government and
municipalities are allowed to give inputs on any draft national and provincial legislation

that impacts on the status, powers, or functions of local government.:34

Different government departments and institutions should inform one another and
consult with one another on matters which involve common interest, such as public sector
corruption.=4s They must also provide support to anti-corruption institutions through
legislative and other measures.=34 This support should ensure the "independence,

impartiality, dignity and effectiveness" of the anti-corruption institutions.:3+7

1338 MIMF para 6.4.

1339 MIMF para 6.4.

1340 S 41(1)(c) of the Constitution and the White Paper of Local Government para C.1. For a more detailed
discussion on the theoretical foundation and constitutional constructs of cooperative governance see
generally De Vos et al South African Constitutional Law in Context 271.

1341 The White Paper on Local Government para C.1.

1342 National Planning Commission National Development Plan 2030. Our Future Make it Work 448.

1343 National Planning Commission National Development Plan 2030: Our Future Make it Work 448.

1344 G 154(2) of the Constitution.

1345 S 41(1)(h)(iii) of the Constitution and the National Anti-Corruption Strategy Steering Committee
Towards a National Anti-Corruption Strategy for South Africa: Discussion Document 22.

1346 S5 181(3) and 181(4) of the Constitution.

1347 S 181(4) of the Constitution; s 20(3) of the Competition Act 89 of 1998.
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Organised local government, in this instance the South African Local Government
Association, 3¢ is instructed to develop exemplary governance processes and practices to
promote local government as a distinct sphere in government.:34° Municipalities can
through SALGA improve cooperation by assisting each other and sharing limited
resources.:350 Cooperative governance also requires SALGA to find solutions for problems
affecting local government generally, such as public sector corruption.:sst Moreover,
SALGA must promote compliance with the principles of cooperative governance amongst

municipalities.:352

Through cooperation, valuable information and expertise can be shared to affect the
punishment of corruption. Accordingly, many provisions are aimed at sharing information
involving corrupt activities.2sss For instance, the Accounting Officer is required to inform
the SAPS of all cases involving irregular expenditure that took place in municipal finances

that constitutes an offence, fraud or theft.:ss

Local residents are considered stakeholders in preventing and controlling corruption and
are an important component of the necessary checks and balances in a system of

cooperative governance.3
4.4.3.6 Promote participation of society

International and regional law and policy highlight that promoting the participation of
society is vital to prevent corruption.:36 Local communities are considered the owners of

municipalities and are thus entitled to be empowered to partake in local governance

1348 Hereafter SALGA.

1349 g 3(3)(a) of the Systems Act.

1350 g 3(3)(b) of the Systems Act.

1351 5 3(3)(c) of the Systems Act.

1352 g 3(3)(d) of the Systems Act.

1353 National Anti-Corruption Strategy Steering Committee 7owards a National Anti-Corruption Strategy for
South Africa: Discussion Document 22.

1354 MIMF para 6.3; ss 32(6) and 32(7) of the MFMA.

1355 The White Paper on Local Government para G.1.3. Also see para 4.4.3.6 below.

135 UNDP Institutional Arrangements to Combat Corruption: A Comparative Study 47. See para 3.3.1
above for a more detailed discussion on the international and regional law and policy framework on
building public confidence through empowering communities.
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matters and prevent public sector corruption.ss” Participatory governance is viewed as
vital to the attempt to improve local governance.:®® The White Paper on Local
Government describes local government as being in a partnership with the community
and requires leadership willing to build partnerships and coalitions.23** One of the main
aims of the Back to Basics Policy is to provide community members with some tools which

they can use to prevent public sector corruption in local government. o

However, these tools cannot be used unless the community is provided with adequate
education and access to the appropriate information.:36t As a starting point the Back to
Basics Policy indicators must be published for public use. Surveys of residents' satisfaction
and other community engagement plans can be used to improve community involvement
in local governance.*2 Public education and awareness programmes, specifically on the
effect of corruption on delivering services and corruption reporting structures, are needed

for communities.13s3

The NDP calls attention to the fact that there is no public body with the explicit mandate
of providing advice or promoting public awareness on matters concerning corruption. s
However, the MIMF obliges municipalities to increase communities' awareness of their
right to accessible, transparent and trustworthy information in local governance matters,
their right to just administrative action, the methods of recourse for infringement of these
rights, and lastly, what constitutes corruption and where to report it.22¢> Ward councillors
and municipal officials are particularly required to play a key role in raising awareness on

these matters.:366 In addition, community policy forums and boards are to liaise with

1357 MIMF 5; CoGTA Local Government Anti-Corruption Strategy (2015) 6; National Planning Commission
National Anti-corruption Strategy 2020-2030 26.

1358 CoGTA Back to Basics Policy (2015) 11; MIMF 5.

1359 The White Paper on Local Government para E.1.

1360 CoGTA Back to Basics Policy (2015) 9.

1361 CoGTA Back to Basics Policy (2015) 9.

1362 CoGTA Back to Basics Policy (2015) 9.

1363 National Anti-Corruption Strategy Steering Committee 7owards a National Anti-Corruption Strategy for
South Africa: Discussion Document 21; National Planning Commission National Development Plan. Our
Future 2030 448.

1364 National Planning Commission National Development Plan 2030: Our Future Make it Work 450.

1365 MIMF 5, 7.

1366 MIMF 5.
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communities to promote joint problem identification, like public sector corruption, to and

consider potential solutions to the problems identified.:367

The community must have access to timely, accessible and accurate information involving
public service.1s6¢8 Some information must be accessible to the public by default, while
other types of information must be made available to the community on request. By
default, the public should have easy access to the reports of the Auditor-General and the
Public Protector (these reports often contain important information relating to the
presence of public sector corruption in local governance).:3¢ The Register for Tender
Defaulters must also be open and accessible to the general public.23° The media also play
a vital role in facilitating access to information for the public concerning public sector
corruption in local government.2s1 The constitutionally guaranteed freedom of expression

of the media is important to preventing public sector corruption.:s7

A trusted channel for reporting a suspicion of corruption must be established and
diligently advertised to the public.:s7 Effective communication channels must be
established, including reporting or complaint mechanisms and methods of distributing
urgent information.xs7+ Communication channels must make provision for disseminating
official documents and invitations for public inputs on these documents.xs To instil an
ethos of community participation in municipalities, the Systems Act obliges them to
provide the community with information on what communication channels are available
and how to use them.76 All information open for public comment must be in an
understandable format and easily accessible.23”” Municipalities are required to develop an

official website that must contain an assortment of information and documents such as

1367 S 18(1)(e) of the South African Police Service Act 68 of 1995.

1368 5 195(1)(g) of the Constitution.

1369 S5 182(5) and 188(3) of the Constitution; s 8 of the Public Protector Act 23 of 1994.
1370 5 32 of the PreCCA.

1371 A 12 of the AUCPCC; a 4(i) of the SADC Protocol Against Corruption; a 13 of the UNCAC.
1372 Ss 16 and 192 of the Constitution.

1373 MIMF 13.

1374 CoGTA Back to Basics Policy (2015) 11.

1375 CoGTA Back to Basics Policy (2015) 11.

1376 S5 16, 17, 18, 19, 20 and 21 of the Systems Act.

1377 Ss 16, 17, 18, 19, 20 and 21 of the Systems Act.

162



their budgets, integrated development plans, policies and information relating to public

procurement.13s

A municipality's key strategic planning instruments such as the budget, the SDBIP, and
the IDP must be made available to the community.37 Provision is also made for the public
to have access to and participate in council meetings when these instruments are
developed and adopted.:s The budget must be accompanied by supporting information
such as easy-to-understand summaries, ward-specific information, and the budget's
financial and service delivery implications.:3: In order to enable the community to monitor
municipal performance, the public must have access to monthly budget statements,
quarterly reports on the implementation of the budget, and mid-year budget and
performance assessments.:2 The MIMF requires that all information that municipalities
makes available to the public is easily accessible, including its being written in a clear and
understandable format.:s8 Codes of conduct and the standards of behaviour expected

from public officials should also be available to the public.1ss

Subject to a few requirements, all community members have a right to access to the
records of public bodies.x To this end, municipalities are required to develop a manual
in three different official languages containing information on the functions of the
municipality, the contact details of the information officer and the deputy information
officer, an index of the types of records held by the municipality, and how to gain access
to such records.:s8 Municipalities must also ensure that an adequate number of
employees is designated as information officers, as is necessary to render information as

accessible to the community as is reasonably possible.:3s7

1378 Ss 21A and 21B of the Systems Act. Information which must be available the municipality's official
website includes the Back to Basics Policy; codes of conduct; monthly budget statement; annual
budget; policies and by-laws; PAIA guidelines; tenders; notices; and anti-corruption or fraud reporting
structure.

1379 S5 18, 19, 30, 32 and 34 of the GenN 393 in GG 32141 of 17 April 2009; s 21A of the Systems Act.

1380 5 130 of the MFMA; the White Paper on Local Government para B.3.3.

1381 5 21 of the Systems Act; s 18 of the GenN 393 in GG 32141 of 17 April 2009.

1382 5 30, 32 and 34 of the GenN 393 in GG 32141 of 17 April 2009.

1383 MIMF 5.

1384 MIMF 7.

1385 5 11 of the PAIA; s 32 of the Constitution.

1386 Ss 14 and 18 of the PAIA.

1387 g 17 of the PAIA.
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4.4.3.7 Hold periodic government elections

Accountability requires a system for government elections.:3s¢ The South African judiciary
has highlighted that increased accountability is one of the purposes of a common voters'
roll and a multi-party system of democratic government.s# Local government elections
can be seen as one of the main methods of holding government accountable. During local
government elections the public can hold an underperforming government accountable
by not electing them for an additional term.x® A system of government elections must
be periodic and founded on the values of freedom and fairness.::¢t The Constitution
provides the basis for the periodic re-election of municipal councils.23%2 Details on how

and when elections should occur can be found in the Structures Act.13%3

Local governments must ensure the public's effective participation, which involves
increasing voter participation, ensuring access to registration, and engaging in election
campaigns.:3* Some methods of facilitating this could be to increase voter education,
overcome mobility challenges, address language barriers and provide assistance to

people with disabilities.1ses

South African law and policy allow for certain qualified persons to act as voter educators
for municipal elections. 3¢ The only real parameters for voter education in municipal
elections are that education should be given impartially and independently and must be
conducive to free and fair elections.*” No other specifics are set out to guide voter
education.%¢ Examples would be what should be included in voter education, the right

to vote by secret ballot, the type of assistance available for voters, or what political parties

1388 See para 3.4.5. above.

1389 Kham and Others v Electoral Commission and Another 2016 2 SA 338 (CC) para 2.

1390 55157, 160 and 190 of the Constitution; ss 22 and 23 of the Structures Act; the White Paper on Local
Government para E.3.1.

1391 See para 3.5.7 above.

1392 Gg 157 and 160 of the Constitution.

1393 Chapter 3 of the Structures Act.

1394 See para 3.4.5 above.

1395 See para 3.4.5 above.

13% 5 43(3) of the Local Government: Municipal Electoral Act 27 of 2000.

13975 43(3) of the Local Government: Municipal Electoral Act 27 of 2000.

1398 S 43(3) of the Local Government: Municipal Electoral Act 27 of 2000.
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are available to vote for. Voter education is also not considered as mandatory by South

African law and policy.139

To facilitate effective participation in municipal elections, the Local Government:
Municipal Electoral Act 27 of 2000 states that voting officers must assist voters who have
a physical disability, including blindness, or a person who requests assistance. 140 No
empowering provisions are available in law and policy for voting officers to assist voters
where language barriers exist, but the typical design of the South African municipal voters
roll (including the use of illustrations) overcomes most challenges associated with
language barriers.41 There is also nothing in South African electoral law and policy
designed to address language, physical and mobility obstacles for effective participation

in general municipal elections.

Mobility challenges must be addressed to improve effective participation in general
government elections. One of the measures South African law and policy provides for in
addressing mobility challenges is using mobile voting stations.:42 These stations must
follow a pre-communicated route and an estimated time-table to enable voters to
determine when and where the mobile voting station will be receiving votes.x4s South
African law and policy further enable people who are imprisoned to be able to vote in
national and provincial government elections. 40+ Voters who are ordinarily resident in
South Africa are also able to participate in national elections even if they find themselves
abroad when the elections take place. However, no equivalent exists for local government
elections.#s Arguably the reason for this lack may be that inmates of prisons and

residents outside of South Africa are not members of 'local society'.

Although the intention is for local government elections to promote the accountability of

councillors, some doubt exists as to whether they are effective. For example, the

1399 S 43(3) of the Local Government: Municipal Electoral Act 27 of 2000.

1400 5 39(2) of the Electoral Act 73 of 1998; s 48 of the Local Government: Municipal Electoral Act 27 of
2000.

1401 G 44 of the Flectoral Act73 of 1998; s 22 of the Local Government: Municipal Electoral Act 27 of 2000.

1402 S 44 of the Electoral Act 73 of 1998; s 22 of the Local Government: Municipal Electoral Act 27 of 2000.

1403 g 22(1) of the Local Government: Municipal Electoral Act 27 of 2000.

1404 S 24B of the Electoral Act 73 of 1998.

1405 S 6 of the Electoral Act 73 of 1998.
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Constitutional Court has shown that irregularities such as false voter registrations often
occur in local government elections.240¢ For this reason the court has emphasised the need
for bodies such as the Independent Electoral Commission to ensure that elections remain
free and fair.2+7 An empirical study done by De Kadt and Lieberman has also found
evidence to support the view that local government elections are not utilised to hold local
government accountable for service delivery failure or corruption.4s The study has shown
that loyalty to liberation parties such as the ANC remains a determining factor in the
outcome of local government elections.#® However, the study also showed that
dissatisfaction with service delivery is increasing in importance when people decide for
whom to vote.140 Another reason why electoral accountability may not always be
successful lies in the voters' choice to vote based on the promises political parties make

before elections instead of founding the choice on past performance.:4
4.5 Concluding remarks

Contrary to the seeming prevalence of public sector corruption, a steadfast commitment
to preventing public sector corruption may be observed in South African law and policy.4:2
The purpose of this chapter was to evaluate South African anti-corruption law and policy
against the standards identified in the previous chapter. This chapter has incidentally also
shown that South African municipalities have several anti-corruption obligations
emanating from national law and policy. The analysis followed a similar structure to that
of chapter 3 in that it discussed South African anti-corruption law and policy measures
according to their contribution to integrity, transparency and accountability.:413 However,
the South African anti-corruption law and policy framework for local government is

fragmented, a fact that gives rise to various challenges. One such challenge is the strong

1406 Kham and Others v Electoral Commission and Another 2016 2 SA 338 (CC) paras 3, 83.

1907 Kham and Others v Electoral Commission and Another 2016 2 SA 338 (CC) paras 3, 83.

1408 De Kadt and Lieberman 2017 British Journal of Political Science 45.

1409 De Kadt and Lieberman 2017 British Journal of Political Science 47; Lieberman, Martin and McMurry
Do Party Elites Impede Accountability? Evidence From South African Local Government Elections 46.

1410 De Kadt and Lieberman 2017 British Journal of Political Science 47; Lieberman, Martin and McMurry
Do Party Elites Impede Accountability? Evidence From South African Local Government Elections 46.

1411 | ieberman, Martin and McMurry Do Party Elites Impede Accountability? Evidence From South African
Local Government Elections 46.

1412 See paras 4.2 and 4.3 above.

1413 See para 4.4.1 above.
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possibility of overlooking some measures that could prevent public sector corruption.44
The discussion above shows that South African anti-corruption law and policy are mostly

in accordance with the international and regional standards.

Many laws and policies are designed to contribute to integrity in government and ethical
governance.#15 Legislation and policies explicitly provide for codes of conduct for
municipal officials.141¢ These laws and policies also distinguish between certain levels of
public office in local government.247 A human resource management system is in place,
and municipalities are mandated to appoint public officials who have the appropriate
skills and to ensure skills development to contribute to a capable local government.

Among these skills should be the expertise to combat corruption.:418

Besides service delivery, the duties of local government relative to human rights are met
through the implementation of measures that increase access to information and
encourage whistle-blowing. These help in promoting transparency.4 In the context of
the constitutional right to access to information and other legislative provisions, South
African law may be adjudged to be taking a liberal approach to granting the general
public access to various official records and documents.122 However, upon closer
examination, information which must legally be made available by default, such as
monthly budget statements or supply chain related information are in actuality often not
available to the public. In such instances members of the public have to request access

to the information, and the procedure to be followed is often very tedious.+2

Auditing contributes greatly to transparency, especially in financial matters.422 However,
internal auditing arrangements can be potentially vulnerable to improper political

interference and corruption because their only reporting obligation is to a political office-

1414 See para 4.4.1 above.
1415 See para 4.4.2 above.
1416 See para 4.4.2.3 above.
1417 See para 4.4.2.3 above.
1418 See para 4.4.2.5 above.
1419 See para 4.4.3 above.
1920 See para 4.4.3.3 above.
1421 See para 4.4.2.2 above.
1422 See para 4.4.3.1 above.
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bearer.1423 Also, audit outcomes are not seen as important instruments that highlight
municipal management areas that are susceptible to corruption.142+ Although the reporting
burden for municipalities is quite extensive, with few exceptions no obligation is placed
on those reviewing audit reports to do more than consider them.425 An opportunity is

missed to recommend and enforce appropriate remedial action based on these reports.

Empowering and protecting whistle-blowers are considered vital parts of promoting
transparency.142¢ Whistle-blowers must be encouraged to make disclosures.x42” In this
regard the NDP observes that the protection of whistle blowers is inadequate and must
be improved to an extent beyond occupational detriment, and to include disclosures made
to entities other than the Public Protector and Auditor-General.142¢ Also, general witness
protection is available only in very limited circumstances.42° Given that corruption often
manifests itself in extensive and dangerous networks, disclosures will be encouraged if

witness protection is made more accessible.

Law and policy which promote accountability include increasing access to evidence,
providing legal redress, removing legal immunities, establishing and strengthening anti-
corruption institutions, facilitating stakeholder cooperation, promoting public participation
and holding periodic government elections.# The mandate to combat corruption does
not vest in a single anti-corruption authority. Instead, it vests in a vast network of more
than fourteen institutions with splintered competencies.:+3t Except for the Public
Protector, anti-corruption institutions are not mandated to be easily accessible to the
public and no anti-corruption institution is required to provide education and increase the
awareness of corruption.x42 However, nothing in law and policy prevents municipalities

from establishing their own anti-corruption institution responsible for preventing and

1423 Gee para 4.4.3.1 above.
1924 AGSA Consolidated General Report: MFMA 2018/19 154. As can be seen from the lack of remedial
actions which auditors may take, except for the Auditor-General.

1425 See para 4.4.3.1 above.

1426 See para 4.4.3.6 above.

1427 See para 4.4.3.6 above.

1428 See para 4.4.3.6 above.

1429 See para 4.4.3.6 above.

1430 See para 4.4.4 above.

1431 See para 4.4.4.2 above.

1432 See para 4.4.4.2 above.
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controlling corruption in that municipality.4s Furthermore, the autonomy of municipalities
empowers them to do just that. However, one may want to turn to the existing variety
of national anti-corruption institutions and learn from their experiences on how to

construct an anti-corruption institution best suited for a particular municipality’s needs.

This chapter has painted a picture of what municipalities must do to prevent corruption
as a contribution to sustainability in local government. Of particular consequence for the

analysis in chapter 5 are thirty-eight duties, which can be summarised as follows: 143

e Every municipality should have a website.

e Codes of conduct for municipal officials must be accessible on the municipality's
website.

¢ Monthly budget statements of the municipality must be accessible on its website.

e The annual budget adopted by the municipality must be accessible on its website.

e The municipality's policies must be accessible on its website.

e The municipality's website must refer to its anti-corruption hotline.

e The PAIA guidelines and manuals must be accessible in three different official
languages on the municipality's website.

e Public notices must be accessible on the municipality's website.

e SCM-related information such as tender notices must be accessible on the
municipality's website.

e Municipalities must have communication channels to report unethical behaviour
and misconduct. The municipality's website must refer to these communication
channels.

e The municipality's website or policies must refer to an internal audit committee or
unit.

¢ Municipalities must have a department of finance.

¢ Municipalities must have an integrity champion.

e Municipalities must have an integrity management policy.

e Municipalities must have a SCM policy.

1933 See para 4.4.4.2 above.
1434 See table 1 below for more details on the origins of each of these duties.
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Municipalities must have a conflict-of-interests policy which;

provides for a process whereby officials are required to declare their personal
interests before commencing employment;

provides for a process whereby officials are required to declare personal interests
during employment; and,

provides for a process whereby officials are required to declare gifts received
during employment.

Municipalities must have a human resources management policy.

Municipalities must have a whistle-blowing policy; which

provides for a process where officials or the public can report misconduct;
requires the relevant officials to provide feedback on the reports received from
whistle-blowers;

provides for the protection of whistle-blowers; and

sets out clear consequences for those who retaliate against whistle-blowers.
Municipalities must have a communications policy that allows the municipality to
monitor official communications for signs of corruption.

Municipalities must have an investigations policy; which

sets out the process for investigating misconduct;

sets out measures to ensure the independence of the investigators; and

sets out the roles and responsibilities of all the stakeholders involved in
investigations.

Municipalities must have a disciplinary policy.

Municipalities must have a risk management policy.

Municipalities must have an anti-corruption policy; which

defines corruption;

sets out measures to prevent corruption;

sets out measures to detect corruption;

sets out measures to investigate corruption; and

sets out measures to resolve corruption.
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Furthermore, municipalities are required to create awareness of and access to certain
information for their respective communities.4s Appropriate channels of communication
must thus be established between municipalities and their communities.24% Communities
must be taught what communication channels are available and how to make use of
them.4s7 Although different combinations of communication channels may be used,
communities must always have easy access to prescribed information in an
understandable format.43s Legislation mandates the use of websites as an official channel
of communication for municipalities.«s* Where municipalities cannot afford a service
provider for the development of a website, the information should be loaded onto SALGA's
website.1440 Based on what municipalities must do to prevent corruption according to the
national anti-corruption legislative and policy framework, it is possible to go a step further

to determine if municipalities have implemented these measures.

1435 See para 4.4.3.3 above.

1436 See paras 4.4.3.3 and 4.4.4.4 above.

1437 See paras 4.4.3.3 and 4.4.4.4 above.

1438 See paras 4.4.3.3 and 4.4.4.4 above.

1439 5 21B of the Systems Act.

1440 5 21B of the Systems Act; Dullah Omar Institute How transparent are municipal websites about the
goods and services that municipalities procure? 3. Also see para 4.4.3.4 above.
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CHAPTER 5

CORRUPTION PREVENTION MEASURES IN SELECTED SOUTH
AFRICAN MUNICIPALITIES

5.1 Introduction

This chapter moves away from an analysis of the South African national law and policy
framework to question whether municipalities have fulfilled their legally prescribed duties
in terms of this framework. The analysis specifically focusses on aspects of providing
information and formulating and implementing local integrity policies. The objective is to
identify areas that may need improvement, especially considering what is required for
sustainability in local government as well as to distil some learning points for other

municipalities in the country.

It may be prudent to note that South African municipalities in general are not in good
financial shape and that some elements required for financial sustainability as discussed
in chapter 2 are not present.44: National Treasury shows that in the third quarter of 2021
about 206 of 257 South African municipalities are finding themselves in financial crises or
serious financial difficulties.»+ In addition, the Auditor-General's reports from the past
few years have highlighted expenditure problems which may be indicative of corruption,
which exacerbates the financial strain on municipalities.1+ Fulfilling the anti-corruption
duties as highlighted in chapter 4 requires the monetary resources to fund the
appointment of the necessary skilled people to help develop integrity policies, for
example.## Financial constraints may therefore potentially be an impediment to the
fulfilment of these duties. It must be emphasised, however, that the primary responsibility

to fulfil these duties to prevent corruption will remain the responsibility of municipalities.

1441 See para 2.6 above.

1442 National Treasury Municipalities Meeting Criteria for Determining Serious Financial Problems in Terms
of Sections 138 and 140 of the MFMA 2.

1443 AGSA MFMA Consolidated General Report on the Local Government Audit Outcomes 2018/19 8; AGSA
MFMA Consolidated General Report on the Local Government Audit Outcomes 2019/20 11.

1444 See para 4.5 above.
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Municipalities should thus where necessary enlist the support of provincial government
and SALGA, in accordance with the principles of cooperative governance, to fulfil their

duties to prevent corruption.144s

The first part of this chapter is devoted to empirical research aimed at developing an
overall idea of whether municipalities in South Africa have discharged their legal duties
as identified in chapter 4 to prevent corruption, by interpreting the results of a self-
designed quantitative content analysis. Knowing which of these duties are not discharged
means knowing where municipalities may have to improve. Considering the limited nature
of a desktop study, only the legal duties the implementation of which can be determined
from documented (published) information-based platforms such as local policies and
official municipal websites are considered in this chapter. These duties include for
example the duty of municipalities to develop an integrity policy framework and to

communicate specified information via an official website.

The first part of the chapter starts with an explanation of the design, implementation and
outcome of the desktop quantitative content analysis conducted by the researcher for all
257 municipalities in South Africa between 1 October 2020 and 31 December 2020 to
determine the extent to which they have discharged the legal duties as identified in

chapter 4.

The second part of the chapter considers what municipalities have done in terms of
municipal policy-making to help prevent public sector corruption. This section looks
specifically at municipal policies as opposed to municipal bylaws, for three reasons. First,
municipal bylaws are used to regulate matters prescribed by national law as the
competence of municipalities.»+¢ On the other hand, the primary function of municipal
policies is to regulate governance matters internal to the organisational part of the
municipality, its administration and its council.1447 Second, a municipality’s policies outline
how the municipal council and administration intend to strategically govern municipal

matters, including what the municipality's (the governing institution's) attitude is toward

1445 See also para 4.4.3.5 above.
1446 Gormley 2007 Annual Review of Political Science 297.
1447 Gormley 2007 Annual Review of Political Science 297.

173



corruption. 18 Third, municipal policies are documents that describe the municipality's
objectives (including preventing corruption) and guide municipal officials on how to
exercise their powers to fulfil these objectives.1+* Municipal policies are deemed to
illustrate a municipality's commitment to govern itself and its community in a particular

way, /nter alia whether it tolerates corruption or aims to prevent and control it.45

The research identified Molemole Local Municipality, the Cape Winelands District
Municipality and the Cape Town Metropolitan Municipality as the municipalities which
discharged most of the legal duties identified in chapter 4.145: The second part of this
chapter discusses these three municipalities by way of desktop case studies focussing on
peculiar vulnerabilities to corruption, essential anti-corruption policy frameworks, and
what innovative local policy efforts have been used. The objective is to show how
corruption can be prevented in municipalities by using innovative policies, and ultimately
how municipal anti-corruption measures may contribute to financial sustainability and

good governance in local government as a contribution to local sustainability.
5.2 Municipalities fulfilling their legal duties to prevent corruption
5.2.1 Quantitative content analysis of municipal websites and policies

This part of the thesis is based on empirical research.:42 The purpose was to establish,
within the boundaries of a desktop study, whether municipalities have fulfilled their duties
to prevent corruption as identified in chapter 4.1452 The researcher had to create an

original dataset through a quantitative content analysis (QCA) of municipal websites and

1448 The White Paper on Local Government para E.1; Greater Tzaneen 2020
www.greatertzaneen.gov.za/documents/policies/policy%20and%?20procedures.pdf; Garcea Studying
Public Policy: Policy Cycles and Policy Systems, Dye Understanding Public Policy; Gormley 2007 Annual
Review of Political Science.

1449 The White Paper on Local Government para E.1; Greater Tzaneen 2020
www.greatertzaneen.gov.za/documents/policies/policy%20and%?20procedures.pdf; Garcea Studying
Public Policy: Policy Cycles and Policy Systems; Dye Understanding Public Policy; Gormley 2007 Annual
Review of Political Science.

1450 MIMF para 4.2.

1451 See para 4.5 above.

1452 "Empirical legal research is the use of systematically collected data to describe or otherwise analyse
some legal phenomenon." Cane and Kritzer (eds) 7he Oxford Handbook of Empirical Legal Research
883; Getman 1985 Journal of Legal Education 489.

1453 See Annexure "A" for a detailed survey.
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policies to answer this research question.14+ The researcher acted in accordance with the

principle of empirical research, collecting as much data as resources and time allow.455

This part of the research did not opt to study only a representative sample pool. Instead

it was aimed at all 257 South African municipalities.x4¢ The QCA was designed around 38

variables or indicators derived from the 38 duties of municipalities to prevent corruption

identified in chapter 4 (See table 1 below).1457

Table 1:

List of variables used for the QCA

Origin of duty

Variable

Question

Category 1

Ss 21A and 21B of the Systems Act;

There is an up-to-date

Does the municipality

municipality's website.

1 CoGTA Back to Basics Policy (2015) website have an up-to-date
11; MIMF 12. ) website?
Codes of conduct are Are its codes of conduct
2 MIMF 12. accessible on the accessible on the
municipality's website. municipality's website?
S 75 of the MFMA; MIMF 12; GenN
194 in GG 27365 of 11 March 2005; Monthlv budaet statements Are its monthly budget
3 GN R430 in GG 37699 of 30 May are accéssibl?a on the statements accessible on
2014; GenN 393 in GG 32141 of 17 municipality's website the municipality's
April 2009; GN R309 in GG 27431 of pality ' website?
1 April 2005.
S 75 of the MFMA; MIMF 12; GenN
194 in GG 27365 of 11 March 2005; .
GN R430 in GG 37699 of 30 May The an_nual budget is Is the gnnual budget
4 . : accessible on the accessible on the
2014; GenN 393 in GG 32141 of 17 municipality's website municipality's website?
April 2009; GN R309 in GG 27431 of P ' P '
1 April 2005.
Municipal policies are Are all the municipality's
5 MIMF 12. accessible on the policies accessible on its

website?

1454

1455
1456

1457

Content analysis refers to the process whereby a determined set of sources such as newspapers is
systematically analysed according to determined variables or indicators. Hutchinson Researching and
Writing in Law 123.

Cane and Kritzer (eds) 7he Oxford Handbook of Empirical Legal Research 910.

McConville and Chui (eds) Research Method's for Law 56; Cane and Kritzer (eds) The Oxford Handbook
of Empirical Legal Research 910; Hutchinson Researching and Writing in Law 137.

See para 4.5 above. Bryman Social research methods 164; McConville and Chui (eds) Research
Methods for Law 56; Cane and Kritzer (eds) 7he Oxford Handbook of Empirical Legal Research 911;
Epstein et a/2006 Vanderbilt Law Review 59.

175



CoGTA Back to Basics Policy (2015)

Reference is made to an

Does the municipality

6 ) anti-corruption hotline on refer to its anti-corruption
11; MIMF 12 and 13. the municipality's website. hotline on its website?
. Does the municipality
The PAIA gwdellnes_a'nd ' publish the PATA
manuals of the municipality e
7 MIMF 12. . . guidelines and manuals
are in three official ; .
in three official
languages.
languages?
The PAIA guidelines and Are the PAIA gmdeh_nes
. and manuals accessible
8 MIMF 12. manuals are accessible on L
the municipality's website on the municipality's
' website?
Public notices are accessible | Are public notices
9 S 75 of the MFMA; MIMF 12. on the municipality's accessible on the
website. municipality's website?
S 75 of the MFMA; MIMF 12; GenN Is supply chain
194 in GG 27365 of 11 March 2005; | SCM-related information management-related
10 GN R430 in GG 37699 of 30 May such as tender notices is information such as
2014; GenN 393 in GG 32141 of 17 accessible on the tender notices accessible
April 2009; GN R309 in GG 27431 of | municipality's website. on the municipality's
1 April 2005. website?
Ss 16, 17, 18, 19, 20 and 21 of the A reporting mechanism for Does the municipality
Systems Act; CoGTA Back to Basics | reporting unethical have a reporting
11 Policy (2015) 11; GN R430 in GG behaviour and misconduct is | mechanism to report any
37699 of 30 May 2014; MIMF 12 and | available on the unethical behaviour and
13. municipality's website. misconduct?
Category 2
Ss 165 and 166 of the MFMA; MIMF The_ _mun|C|paI webs_lte and Does the_ mumapahty
12 policies refer to an internal have an internal audit
9. . ! - . ,
audit committee or unit. committee or unit?
The municipal website and Does the municipality
13 S 80 of the MFMA. policies refer to a have a department of
department of finance. finance?
The municipal website and Does the municipality
14 MIMF 9. policies refer to an integrity | have an integrity
champion. champion?
Category 3
CoGTA Local Government Anti- Th? mumapal website and Does the municipality
; . policies refer to the ) .
15 Corruption Strategy (2015) Section . . . have an integrity
existence of an integrity .
Faté : management policy?
management policy.
CoGTA Local Government Anti- The municipal website and
16 Corruption Strategy (2015) Section P Does the municipality

Faté

policies refer to the
existence of a fraud or

have a fraud or
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corruption prevention
policy/plan/agenda/strategy.

corruption prevention
policy?

Ss 111 and 112 of the MFMA; GenN

The municipal website and

Does the municipality

17 868 in GG 27636 of 30 May 2005. poI!C|es refer to an SCM have a supply chgln
policy. management policy?
The municipal website and Does the municipality
MIMF 11. policies refer to a conflict- have a conflict-of-interest
of-interest policy. policy.
The municipality's conflict-
of-interest policy provides Does the conflict-of-
for a process whereby interest policy provide for
18 MIMF 11. officials are required to a process to declare
declare personal interests personal interests before
before commencing employment?
employment.
The municipality's conflict- Does the conflict-of-
of-interest policy provides . . .
interest policy provide for
for a process whereby
19 MIMF 11. - . a process to declare
officials are required to )
. personal interests after
declare personal interests
. employment?
during employment.
The municipality's conflict-
of-interest policy provides Does the conflict-of-
for a process whereby interest policy provide for
20 | MIMF 11. L )
officials are required to a process to declare
declare gifts received during | gifts?
employment.
The municipality's conflict-
of-interest policy provides Does the conflict-of-
for a process whereby interest policy provide for
21 MIMF 11. officials are required to a process to gain written
apply for written consent consent for external
when engaging in external remunerative work?
remunerative work.
Tgﬁcgs':ggflcgvae?zﬁaannd Does the municipality
22 S 67 of the Systems Act; MIMF 9. P have a human resource
resource management .
) management policy?
policy.
CoGTA Local Government Anti- The municipal website and Does the municipality
Corruption Strategy (2015) Section policies refer to a whistle- have a whistle-blowing
F at 6. blowing policy. policy?
The municipality's whistle-
GN R430 in GG 37699 of 30 May blowing policy pro_w_des for a Do._es the whistle-blowing
23 process where officials or policy have a process to

2014; MIMF 13.

the public can report
misconduct.

report misconduct?
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GN R430 in GG 37699 of 30 May

The municipality's whistle-
blowing policy requires the

Does the whistle-blowing
policy have a process to

24 . relevant officials to provide | provide feedback for
2014; MIMF 13. feedback to whistle blowers | reports to whistle
on the reports received. blowers?
The municipality's whistle- L .
,5 | GN R430 in GG 37699 of 30 May blowing policy provides for Dg"ecs thfo‘\’/"ig':‘t'em?g:ﬁg‘r?
2014; MIMF 13. the protection of whistle policy p P
for whistle blowers?
blowers.
The municipality's whistle- Does the whistle-blowing
GN R430 in GG 37699 of 30 May blowing policy sets out clear | policy provide
26 . consequences for those who | consequences for those
2014; MIMF 13. ) i . . .
retaliate against whistle who retaliate against
blowers. whistle blowers?
Th? _mun|C|paI website and Does the municipality
policies refer to a have a communications
CoGTA Local Government Anti- communications policy that olicy that allows the
27 Corruption Strategy (2015) Section | allows the municipality to poficy that )
) - municipality to monitor
F at 6. monitor official - L
- . official communications
communications for signs of - .
X for signs of corruption?
corruption.
MIMF 14; CoGTA Local Government | The municipal website and Does the municipality
Anti-Corruption Strategy (2015) policies refer to an have an investigations
Section F at 6. investigations policy. policy?
The municipality's Does the investigations
28 MIME 14. investigations policy sets poI|_cy set_out_ the process
out the process for for investigating
investigating misconduct. misconduct?
The municipality's Does the investigations
investigations policy sets policy provide for
29 MIMF 14. out the measures to ensure | measures to ensure the
the independence of the independence of
investigators. investigators?
m,eesrgu;icé%asht%ﬁc sets Does the investigations
MIMF 14; CoGTA Local Government 9 poficy policy set out the roles
. . out the roles and L
30 | Anti-Corruption Strategy (2015) e and responsibilities of all
. responsibilities of all the -
Section F at 6. - . the stakeholders involved
stakeholders involved in S N
: - in investigations?
investigations.
The municipal website and Does the municipalit
31 S 67 of the Systems Act; MIMF 9. policies refer to a - municipaiity
R X have a disciplinary policy?
disciplinary policy.
The_ _mun|C|paI website and Does the municipality
policies refer to any other have a performance
32 MIMF 9. policies which contribute to P

integrity such as
performance management.

management policy and
system?
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The municipal website and Does the municipality
33 | MIMF 9. policies refer to a risk have a risk management
management policy. policy?
Category 4
CoGTA Local Government Anti- The municipality's anti- Does the anti-corruption
34 Corruption Strategy (2015) Section | corruption policy defines - ) P
. policy define corruption?
Faté6 corruption.
CoGTA Local Government Anti- -crgrerum;g:'pg:;zy Ss:’:s tl(;ut Does the anti-corruption
35 Corruption Strategy (2015) Section P policy policy have measures to
measures to prevent .
Faté . prevent corruption?
corruption.
CoGTA Local Government Anti- Igﬁumggflpg:;zy 55th tlt;ut Does the anti-corruption
36 Corruption Strategy (2015) Section P policy policy have measures to
measures to detect ;
Faté . detect corruption?
corruption.
CoGTA Local Government Anti- Igﬁumggf'pg:;zy ssStns tlc;ut Does the anti-corruption
37 Corruption Strategy (2015) Section P policy S€ policy have procedures to
measures to investigate : . .
Faté6 . investigate corruption?
corruption.
CoGTA Local Government Anti- Igrerum;g:f'pca):;zy ss:,g tlc_)ut Does the anti-corruption
38 Corruption Strategy (2015) Section P poiicy policy have procedures to
measures to resolve .
Faté6 . resolve corruption?
corruption.

The QCA targeted the websites and policies of all 257 South African municipalities (local,
district and metropolitan municipalities) between 1 October and 31 December 2020. The
QCA investigated whether some or all of the 38 variables are present on each

municipality's website or in their policies (hereafter referred to as "the data collected").

The data collected were then coded into a coding scheme which was developed
beforehand.#ss The coding scheme assigned values to each variable for every
municipality.>* The coding scheme was developed in Microsoft Excel because it was

unnecessary to employ complex strategies to draw statistical inferences.4® The data set

1458 See Annexure A for the detailed coding scheme and results of the QCA.

1959 Bryman Social Research Methods 164; Cane and Kritzer (eds) The Oxford Handbook of Empirical Legal
Research 913; McConville and Chui Research methods for law 56; Epstein and Martin "Coding
Variables" 15 and 25; Epstein et a/2006 Vanderbilt Law Review 1811; Epstein and Martin Introduction
to Empirical Legal Research 95; Hutchinson Researching and Writing in Law 137.

1460 Cane and Kritzer (eds) The Oxford Handbook of Empirical Legal Research 914; McConville and Chui
Research Methods for Law 56.
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created did not have the complexities of a representative sample pool requiring
calculations to determine how well the results represented the target group.14: The target
group was small and the numerical values assigned to each variable simple.142 Each
variable was assigned values, full compliance (2), partial compliance (1) or null
compliance (0), depending on whether the corresponding duty was fulfilled.:46s The

corresponding numerical value was then coded into the coding scheme. 464

This allowed the researcher to analyse the variables systemically and to quantifiably
express whether municipalities have fulfilled their duties to prevent corruption.ss If a
municipality discharged all 38 duties measured, the variables were assigned the value full
compliance, and the total numerical value of all 38 variables together would add up to
76. This means that each municipality's fulfilment of the 38 duties to prevent corruption

was quantifiably expressed out of a numerical value of 76.146s

The data collected were also interpreted according to how many times a variable had
been assigned a specific value.s” This interpretation would show how many
municipalities had fulfilled each duty.s Using the same coding scheme, the study was
then able to establish which of the 38 duties to prevent corruption was most neglected

by the municipalities.2+s¢ This method enabled the researcher to determine how public

1461 Cane and Kritzer (eds) The Oxford Handbook of Empirical Legal Research 914; McConville and Chui
Research Methods for Law 56.

1462 Cane and Kritzer (eds) The Oxford Handbook of Empirical Legal Research 914; McConville and Chui
Research Methods for Law 56.

1463 The assignment of values is explained in detail in Annexure A below.

1464 Bryman Social research methods 164; Cane and Kritzer (eds) The Oxford Handbook of Empirical Legal
Research 913; McConville and Chui Research Methods for Law 56; Epstein and Martin "Coding
Variables" 15, 25; Epstein et a/ 2006 Vanderbilt Law Review 1811; Epstein and Martin Introduction to
Empirical Legal Research 95; Hutchinson Researching and Writing in Law 137.

1465 Bryman Social research methods 164; Cane and Kritzer (eds) 7he Oxford Handbook of Empirical Legal
Research 913; McConville and Chui Research methods for law 56; Epstein and Martin "Coding
Variables" 15, 25; Epstein et a/ 2006 Vanderbilt Law Review 1811; Epstein and Martin Introduction to
Empirical Legal Research 95; Hutchinson Researching and Writing in Law 137.

1466 Bryman Social research methods 164; Cane and Kritzer (eds) The Oxford Handbook of Empirical Legal
Research 913; McConville and Chui Research Methods for Law 56; Epstein and Martin "Coding
Variables" 15, 25; Epstein and Martin Introduction to Empirical Legal Research 95.

1467 See Annexure A below.

1468 See Annexure A below.

1469 See Annexure A below.
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sector corruption could be better prevented in local government by showing where

municipalities may have to improve to fulfil their duties.:47
5.2.2 Results of the quantitative content analysis
5.2.2.1 Overview

The QCA showed that only three municipalities scored above 65, indicating that only three
municipalities had fulfilled more than 32 of their 38 duties to prevent corruption.4n
Twelve municipalities fulfilled between 30 and 32 of their duties, while 19 municipalities
fulfilled between 27 and 29 of their duties.:4”2 Eighteen municipalities fulfilled between 25
and 27 of their duties and 26 municipalities fulfilled between 20 and 24 of their duties.47
Sixteen municipalities fulfilled between 15 and 19 of their duties.## Forty-one
municipalities fulfilled only between 10 and 14 of their 38 duties, while 92 municipalities
fulfilled only 5 and 9 of their duties.#7 Fifteen municipalities fulfilled only 1 and 4 duties,
while 9 did not fulfil any duties, or the researcher could not find any information.47s These
results show that more than half of all 257 municipalities fulfilled 14 of their 38 duties or
less, 477 which indicates that 157 municipalities could prevent corruption by fulfilling the

remaining 14 neglected duties.47

Molemole Local Municipality fulfilled 33 of its duties, making it the local municipality that
fulfilled the most duties to prevent corruption.4* The Cape Winelands District Municipality
also fulfilled 33 of its duties, which means it is the district municipality that fulfilled most

of its duties to prevent corruption.xs Finally, the metropolitan municipality that

1470 See para 4.5 and Table 1 above.
1471 See Annexure A below.
1472 See Annexure A below.
1473 See Annexure A below.
1474 See Annexure A below.
1475 See Annexure A below.
1476 See Annexure A below.
1477 See Annexure A below.
1478 See Annexure A below.
1479 See Annexure A below.
1480 See Annexure A below.
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discharged most of its duties is the Cape Town Metropolitan Municipality, which fulfilled
29 of its duties.4s1

The individual variables were categorised, and the interpretation of results will be
provided according to 1) the website with the prescribed information, 2) the
organisational structure, 3) the prescribed integrity policy framework, and 4) the anti-

corruption policy. This will provide structure to the discussion.
5.2.2.2 Website with the prescribed information

As discussed in chapter 4, South African municipalities are legally required to have
functional websites containing prescribed information, or where the municipality cannot
afford such a website the prescribed information must be available on the official website
of the South African Local Government's Association.4 This first category of the results
of the QCA shows that although much information is accessible on municipal websites,
more is needed for the provision of transparency and accountability, such as monthly
budget statements. During the data collection process some unique and innovative
practices were observed concerning keeping the community informed on governance
matters. The Makhado Local Municipality's website made use of pop-up notifications to
draw attention to urgent governance matters, for example.x#ss Furthermore, Hessequa
Local Municipality ran a survey on how informed their community is on local governance
matters and the community's preferred method of communication.4+ The results also
showed that the PAIA guidelines and manuals, codes of conduct and complaints
procedures were the duties most neglected by municipalities.“¢s These are areas
particularly in need of improvement to help prevent corruption.w The following few

paragraphs explore the detailed results of the first category of variables.

1481 See Annexure A below.

1482 See para 4.4.3.6 above. Ss 21 A and 21B of the Systems Act; S 75 of the MFMA; CoGTA Back to Basics
Policy (2015) 11. See paras 4.4.2.2, 4.4.2.5, and 4.4.3.4 above.

1483 Makhado Local Municipality 2020 http://www.makhado.gov.za/.

1484 Hessequa Local Municipality 2020 http://www.hessequa.gov.za/.

1485 See Annexure A below.

1486 See Annexure A below.
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Two hundred and forty-four of 257 municipalities had an accessible website which had
been updated in 2020.14¢” Only one municipality's website had not been updated in 2020,
one municipality's website was difficult to locate, and three municipalities' websites had
been hijacked.xs¢ Nine municipalities did not have websites at all, and their information

was also not available on the official website of SALGA. 489

Only 102 of 257 had more than 10 policies accessible on their websites, while 84
municipalities had fewer than 10 but more than 5 policies accessible on their website.14%
Forty of 257 municipalities had codes of conduct and 181 municipalities had no codes of
conduct on their municipal websites or policies.#1 Thirty-five municipalities had codes of
conduct annexed to other policies or had policies that referred to the codes of conduct in

the Systems Act.14e2

Only 8 of 257 municipalities had the PAIA guidelines and manuals available in 3
languages, while 36 had them available only in English.142 Two hundred and twelve
municipalities did not have the PAIA guidelines and manuals accessible at all.x4+ Forty-
three municipalities had the PAIA guidelines and manuals accessible on their websites,
and 208 had not published the PAIA guidelines and manuals or mentioned them in their

policies or on their websites.14%

The results also showed that 136 of 257 municipalities did not publish an accessible
monthly budget statement. Seventy-four of 257 Municipalities did publish an accessible
monthly budget statement not newer than October 2020, however.1+%6 In addition, 203
of 257 municipalities made the 2019/20 or 2020/21 annual budget of the municipality

1487 See Annexure A below.
1488 See Annexure A below. The term 'hijacked' refers to where municipal websites were littered by pop-
up adds of gambling or other websites, or where one was automatically referred to another website.
1489 See Annexure A below.
1490 See Annexure A below.
14991 See Annexure A below.
1492 See Annexure A below.
1493 See Annexure A below.
14994 See Annexure A below.
14995 See Annexure A below.
1496 See Annexure A below.

183



available on their website.2#97 Unfortunately, 39 municipalities had no annual budgets on

their websites. 1498

From January 2020, 187 of 257 municipalities listed public notices on their websites.14%
Fifty-eight municipalities had no public notices listed on their websites.s° Two hundred
and twenty-eight municipalities had supply chain management-related information newer
than January 2020 listed and accessible on their website.5t Seven municipalities had
outdated (older than January 2020) information, while 21 municipalities had no

information listed on their websites.1502

Forty-six municipalities referred to the municipal hotline to report fraud and corruption,
35 municipalities referred to the national hotline, while 175 did not refer to any hotline.sos
Additionally, 9 of 257 municipalities referred to a communication channel to report
unethical behaviour or misconduct on their website, while 134 municipalities had a

feedback option or a detailed contact list.2504

1497 See Annexure A below.
1498 See Annexure A below.
1499 See Annexure A below.
1500 See Annexure A below.
1501 See Annexure A below.
1502 See Annexure A below.
1503 See Annexure A below.
1504 See Annexure A below.
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Figure 1: Municipal websites with prescribed information
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5.2.2.3 Organisational structure

Municipalities are required

committee and an integrity

information on their internal audit units, the QCA showed that 112 Municipalities either

did not have an internal aud

on their website.1s6 Two hundred and forty-six municipalities had information available
on their website concerning their financial departments.157 However, one municipality
indicated that some key offices in the financial department were vacant and had been so
for more than three months, while 9 municipalities did not have any information relating

to their financial department.s¢ Two hundred and twelve of 257 Municipalities had no

to have a capable treasury department, an internal audit

champion at a minimum.:scs Although 144 municipalities had

it unit or did not list it as part of their organisational structure

1505 G5 80, 121 and 166(1) of the MFMA; MIMF paras 3.4, 3.5; s 79 of the Systems Act.

1506 See Annexure A below.
1507 See Annexure A below.
1508 See Annexure A below.
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information about an integrity champion listed in any municipal policy or their websites.150
Forty-four municipalities referred to an integrity champion or risk management champion

mandated to drive integrity and the management of corruption risk.1s0

In addition to these structures, municipalities use other bodies such as ombudspersons,
ethics committees, disciplinary committees or other committees to support other
structures in preventing and combatting corruption.:51: From the QCA it is discernible that
8 municipalities referred to using disciplinary committees, 13 municipalities referred to
ethics committees and 69 municipalities referred to other committees (ombudspersons,
anti-fraud and corruption committees, risk management committees, fraud risk
management committees, audit and performance committees and audit and risk

committees) in their policies or websites.15:2

The second category of the QCA showed that in many instances municipalities do not
have the necessary individual drivers for implementing anti-corruption efforts. However,
the majority (144 of 257) of the municipalities have an internal auditing function in place
and therefore should, in theory, have access to corruption risk management and a means

to assure the appropriate behaviour of public officials.s:3

1509 See Annexure A below.
1510 See Annexure A below.
1511 5 79 of the Systems Act and MIMF 6.
1512 See Annexure A above.
1513 See Annexure A above.
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Figure 2: Municipalities with a treasury department, an internal

audit unit and an integrity champion
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5.2.2.4 Prescribed integrity policy framework

The third category of the QCA evaluated whether municipalities have the prescribed
integrity policy framework in place. This integrity policy framework should address the
following: integrity or ethical values, fraud and corruption prevention, supply chain
management, conflicts of interest, human resource practices (including pre-screening),
whistle-blowing, communications monitoring, investigations, disciplinary matters and risk
management.s1+ The QCA was conducted on the presumption that all accessible policies
on integrity were valid regardless of their stated date of adoption. The third part of the
survey shows that most municipalities do not have the minimum prescribed policy
framework in place to prevent and combat corruption.515 Many of the accessible policies
were outdated and some were dated as far back as 2007.25:6 Most of the policies accessed

were in English, although some policies were accessible only in Afrikaans.1s:7 It can be

1514 MIMF para 4.2.

1515 See Annexure A and figure 3 below.

1516 See Annexure A.

1517 Laingsburg Local Municipality 2020 https://www.laingsburg.gov.za/resource-category/policies-and-
laws; Namakwa District Municipality 2020 https://www.namakwa-dm.gov.za/budget-related-policies/;
Hessequa Local Municipality 2020 http://www.hessequa.gov.za/document-library/.
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inferred that since policies indicate the commitment of municipal councils to specific
intents, there is no strong commitment from most municipal councils to prevent and

combat public sector corruption.ss

One hundred and fifty-nine of 257 municipalities do not have a policy, strategy or action
plan addressing corruption and fraud.:s* One hundred and eighty-six municipalities do
not have any policies referring to an ethical culture, codes of conduct or any other
administrative measures to promote integrity.s22 One hundred and seventy-one
municipalities do not have pre-employment screening in place to determine if there are
conflicts of interest.522 One hundred and ninety municipalities do not require a declaration
of private interests before appointment and 192 do not provide for the continuous in-
service declaration of personal interests.522 In addition, 205 municipalities do not have
policies in place to declare gifts received, and 222 municipalities do not have processes
in place to obtain consent to conduct external remunerative work.1522 However, 181

municipalities have SCM policies in place.1s24

One hundred and fifty-four municipalities were found not to have whistle-blowing policies
in place.*s2s Only 93 municipalities had avenues to report the misconduct of public officials
and 72 municipal policies had procedures describing how reports would be dealt with.52
In addition, while 79 municipalities were committed to protecting whistle-blowers, only

10 had sanctions in place for those who retaliated against whistle blowers.1527

Just 4 municipalities’ policies made provision for monitoring official communication
channels for suspicious activity.s28 Eighty-one municipalities' policies provided for

procedures to investigate allegations and suspicions of misconduct of public officials.52

1518 See Annexure A below.
1519 See Annexure A above.
1520 See Annexure A above.
1521 See Annexure A above.
1522 See Annexure A above.
1523 See Annexure A above.
1524 See Annexure A above.
1525 See Annexure A above.
1526 See Annexure A above.
1527 See Annexure A above.
1528 See Annexure A above.
1529 See Annexure A above.
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Fifty-three municipalities' policies stipulated the different roles and responsibilities for
investigating the misconduct of public officials,s® whereas only 14 municipalities had
policies to ensure the independence of the persons responsible for conducting these
investigations. Seventy-four municipalities' had policies that described discipline-related

matters.1s3t

Figure 3: Municipalities with a prescribed integrity policy
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1530 See Annexure A above.
1531 Sea Annexure A above.
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5.2.2.5 Anti-corruption policy

Part of the minimum prescribed policy framework to prevent and combat corruption is a
municipal policy, strategy or plan (hereafter, any reference to policy includes strategy or
plan) specifically dedicated to combatting and preventing fraud and corruption.:ss2 Qut of
the total of 257 municipalities, only 96 had anti-corruption and fraud policies.s3 The final
part of the QCA took a closer look at the details of the accessible anti-corruption and
fraud policies.’s+ It evaluated whether municipal anti-corruption and fraud policies
contained definitions of fraud and corruption, and measures to prevent, detect,

investigate and resolve all corruption and fraud-related matters.1ss

Overall, the municipalities that had anti-corruption and fraud policies in place also had all
the evaluated parts to the policies, namely the definition of corruption, and measures to
prevent, detect, investigate and resolve corruption. Ninety-one of 96 municipalities
defined corruption and fraud in their policies and many even contained examples of
specific acts which the municipalities deemed to constitute corruption and fraud.ss Only
4 municipalities did not provide definitions for corruption and fraud, and one municipality

referred to the definition of corruption in the PreCCA.157

The most comprehensive section of the policies was that on measures aimed at
preventing corruption and fraud.s¢ Eighty municipalities had measures to prevent
corruption, while 2 only referred to preventing corruption and 14 did not contain anything
related to preventing corruption.ss® Twenty-four municipalities even paid specific

attention to identified vulnerable areas, namely supply chain management, financial

1532 MIMF para 4.2.

1533 See para 5.3.3.4 above.

1534 See Table 1 above.

1535 See Table 1 above.

1536 See Annexure A above.

1537 See Annexure A above.

1538 Alfred Duma Local Municipality Fraud Prevention Plan 2019/2020; Breede Valley Local Municipality
Fraud and Corruption Prevention Policy 2015; City of Cape Town Metropolitan Municipality Fraud
Prevention Policy and Fraud Response Plan 2008; City of Johannesburg Metropolitan Municipality Anti/-
fraud and Anti-corruption Policy and Response Plan 2017; Drakenstein District Municipality Fraud and
Risk Management Policy 2020; Elundini Local Municipality Fraud Risk Management Strategy and
Implementation Plan 2011.

1539 See Annexure A above.
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management, human resource management and housing allocation.s« However, no
municipality's anti-corruption policy had specific measures to prevent corruption in other
vulnerable areas, including land matters (such as rezoning), infrastructure projects,
licensing or permits.’>4 In addition, 54 municipalities had good extensive risk

management policies, including corruption and fraud risk management.542

Seventy-eight of the 96 Policies supplied methods to detect corruption and fraud.:s+ The
detection methods described in many statements of policy were limited to internal
audits.s# Eighty policies described the processes used to investigate corruption and
fraud, but only 14 made provision for the independence of the investigators.:s+ Seventy
municipalities had policies that described how corruption and fraud matters would be
resolved.1s4 Apart from disciplinary steps and referring corruption and fraud to SAPS or

other authorities, little was provided to resolve corruption and fraud.s+

1540 See Annexure A above.

1541 Alfred Duma Local Municipality Fraud Prevention Plan 2019/2020; Breede Valley Local Municipality
Fraud and Corruption Prevention Policy 2015; City of Cape Town Metropolitan Municipality Fraud
Prevention Policy and Fraud Response Plan 2008; City of Johannesburg Metropolitan Municipality Anti-
fraud and Anti-corruption Policy and Response Plan 2017; Drakenstein District Municipality Fraud and
Risk Management Policy 2020; Elundini Local Municipality Fraud Risk Management Strategy and
Implementation Plan 2011.

1542 See Annexure A above.

1543 See Annexure A above.

1544 See Annexure A above.

1545 See Annexure A above.

1546 See Annexure A above.

1547 Alfred Duma Local Municipality Fraud Prevention Plan 2019/2020; Breede Valley Local Municipality
Fraud and Corruption Prevention Policy 2015; City of Cape Town Metropolitan Municipality Fraud
Prevention Policy and Fraud Response Plan 2008; City of Johannesburg Metropolitan Municipality Anti/-
fraud and Anti-corruption Policy and Response Plan 2017; Drakenstein District Municipality Fraud and
Risk Management Policy 2020; Elundini Local Municipality Fraud Risk Management Strategy and
Implementation Plan 2011. See para 4.4.3.3 above. Municipalities should /inter alia provide for
measures to recover losses suffered due to corruption.
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Figure 4: Municipalities' anti-corruption policies
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5.3 Municipal policies aimed at preventing public sector corruption

The local, district and metropolitan municipalities which fulfilled the most of their duties
to prevent corruption, as measured in the QCA are: the Molemole Local Municipality, the
Cape Winelands District Municipality and the Cape Town Metropolitan Municipality.2s+
These municipalities are subsequently discussed by way of desktop case studies. Some
demographic and socio-economic backgrounds will be provided together with descriptions
of the municipality's unique vulnerabilities to corruption to give context to each case
study. This will also show how these municipalities innovatively discharge their policy-

making duties as prescribed by the national anti-corruption law discussed in chapter 4 of

1548 See para 5.2.2.1 above.
192



this thesis. Finally, the innovativeness of the policy measures are evaluated in relation to
their peers' policy making efforts. The objective is to establish how local policies can be
used to prevent corruption and in so-doing contribute to the improvement of good

governance and financial sustainability as part of sustainability in local government.
5.3.1 Molemole Local Municipality
5.3.1.1 Background

Molemole Local Municipality is located in Limpopo and aims "to provide essential and
sustainable services in an efficient and effective manner."4 It consists of 37 settlements
and 13 wards, and covers an area of over 3 347 km2.150 This municipality has an
estimated population of 109 441 (52,7% under the age of 20) making up about 27 889
households.s*t However, there is low political diversity as both Limpopo and Molemole

Local Municipality are governed by the ANC.1s52

With 46% of the households earning less than R1 100 per month, more than half of all
households in the municipality qualify for indigent services discounts (free basic services).
Consequently, this municipality also functions within severe financial constraints.s5
However, 76% of the population has access to clean water and other infrastructure.:5
Despite almost half of the population being indigent discount dependent and other
financial constraints, Molemole Local Municipality is not considered to be in financial
distress, is currently not subject to a provincial intervention, nor are any MFMA triggers

present.:s5s Molemole Local Municipality received an "unqualified with findings" opinion

1549 Molemole Municipality 2020 https://bit.ly/3tFgksS; Wazimap 2020 https://bit.ly/3ruOqy0; Municipal
Money 2020 https://bit.ly/2N6IJaN.

1550 Molemole Municipality 2020 https://bit.ly/3tFgksS; Wazimap 2020 https://bit.ly/3ruOqy0; Municipal
Money 2020 https://bit.ly/2N6IJaN.

1551 Molemole Municipality 2020 https://bit.ly/3tFgksS; Wazimap 2020 https://bit.ly/3ruOqy0; Municipal
Money 2020 https://bit.ly/2N6IJaN.

1552 Molemole Municipality 2020 https://bit.ly/3tFgksS; Wazimap 2020 https://bit.ly/3ruOqy0; Municipal
Money 2020 https://bit.ly/2N6IJaN.

1553 Molemole Municipality 2020 https://bit.ly/3tFgksS; Wazimap 2020 https://bit.ly/3ruOqy0; Municipal
Money 2020 https://bit.ly/2N6IJaN.

1554 Molemole Municipality 2020 https://bit.ly/3tFgksS; Wazimap 2020 https://bit.ly/3ruOqy0; Municipal
Money 2020 https://bit.ly/2N6IJaN.

1555 MFMA triggers are the criteria or factors listed in ss 138 and 140 of the MFMA which serve as indicators
of the presence of serious financial problems or financial crises. Municipalities of South Africa 2020
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from the Auditor-General for 2019/20.155¢ This means that the municipality's audited
documents did not contain any misstatements. The Auditor-General raised concerns in

its reports relating to the non-compliance with legislation.1ss?
5.3.1.2 Corruption vulnerabilities

Despite having fulfilled many of the duties as measured in the QCA, the Auditor-General’s
reports and media reports show that corruption may still take place in Molemole Local
Municipality. The report of the Auditor-General for the financial year of 2018/17 identified
areas in Molemole Local Municipality that may be particularly vulnerable to corruption.
The audit report showed that several material misstatements were made in the
municipality's annual performance report.:ss¢ The Auditor-General also indicated that the
municipality failed to declare that municipal officers had business interests in contracts
awarded, as required by the Systems Act.1s52 Some of the irregular expenditure incurred
by the Municipality was not investigated to determine who was liable for the expenditure
as required in section 32 of the MFMA.s¢ It may be inferred from this Auditor-General's
report that Molemole Local Municipality has some shortcomings in their ethics and
integrity management and their reporting structures. Non-accurate reporting also

influences reliable information and data.

While media reports should be approached cautiously, they may hint at facts. Molemole
Local Municipality has featured in some media reports relating to tender corruption
amounting to R 4,8 million.2s: The municipal manager at the time was allegedly one of

the four accused in the report.:s¢2 If the allegations are deemed accurate, it shows that

https://municipalities.co.za/ and National Treasury 2020
http://mfma.treasury.gov.za/Media_Releases/s71/1920/4th_1920/Pages/excel.aspx.

1556 Auditor General 2020 https://bit.ly/3rz29UE.

1557 Auditor-General 2020 https://www.agsa.co.za/AuditInformation/AuditTerminology.aspx.

1558 Auditor-General 2020 https://bit.ly/36Tzba3 para 28.

1559 Auditor-General 2020 https://bit.ly/2N1Pb2G para 33.

1560 Auditor-General 2020 https://bit.ly/3p4pI5P para 35.

1561 News24 2020 https://www.news24.com/news24/southafrica/news/former-anc-mp-others-appear-in-
court-over-r48m-tender-scam-theft-case-in-limpopo-20201005; Business Insider South Africa 2020
https://www.businessinsider.co.za/these-are-all-the-high-profile-arrests-made-in-the-last-week-
2020-10 and Jacarandafm 2020 https://www.jacarandafm.com/news/news/limpopo-official-arrested-
allegedly-awarding-tender-his-wife/.

1562 News24 2020 https://www.news24.com/news24/southafrica/news/former-anc-mp-others-appear-in-
court-over-r48m-tender-scam-theft-case-in-limpopo-20201005; Business Insider South Africa 2020
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https://www.news24.com/news24/southafrica/news/former-anc-mp-others-appear-in-court-over-r48m-tender-scam-theft-case-in-limpopo-20201005
https://www.businessinsider.co.za/these-are-all-the-high-profile-arrests-made-in-the-last-week-2020-10
https://www.businessinsider.co.za/these-are-all-the-high-profile-arrests-made-in-the-last-week-2020-10
https://www.news24.com/news24/southafrica/news/former-anc-mp-others-appear-in-court-over-r48m-tender-scam-theft-case-in-limpopo-20201005
https://www.news24.com/news24/southafrica/news/former-anc-mp-others-appear-in-court-over-r48m-tender-scam-theft-case-in-limpopo-20201005

Molemole Local Municipality had weak leadership and was vulnerable to tender

corruption.
5.3.1.3 Key local anti-corruption responses

Currently, Molemole Local Municipality has many policies, including a SCMP, as part of its
key anti-corruption responses. The municipality developed a code of conduct for all its
employees, to promote an ethical culture and prevent conflicts of interest. The code of
conduct pays specific attention to prohibiting personal gain, not misusing official
information or assets, preventing undue influence, and disclosing benefits, rewards, gifts,
and favours.s& There is also a gift policy in place relating to how gifts are managed and

accounted for in the municipality.:se4

A risk management strategy and risk management policy form a detailed risk
management (including corruption risk) framework.:56s They contain elaborate criteria on
how to determine corruption risks in the municipality.:sss The Risk Management Policy
also provides a risk management committee (responsible for supervising and monitoring
risk management), risk management implementers, risk management supporting staff,
and risk management assurance providers (responsible for reviewing risk management,

and including internal and external auditors).:567

Molemole Local Municipality also has a fraud prevention policy, a fraud prevention
strategy, and a fraud prevention plan reviewed and updated annually. These instruments
illustrate a commitment to the municipality's anti-corruption efforts and a zero-tolerance
policy for fraud, corruption, maladministration or any other activities involving
dishonesty.1ss8 The Fraud Prevention Strategy (2018/19) especially shows a commitment

to good governance and protecting the municipality's funds, resources and other assets

https://www.businessinsider.co.za/these-are-all-the-high-profile-arrests-made-in-the-last-week-
2020-10 and Jacarandafm 2020 https://www.jacarandafm.com/news/news/limpopo-official-arrested-
allegedly-awarding-tender-his-wife/.

1563 Molemole Local Municipality Code of Conduct for Molemole Local Municipal Employees (2020) para 4.

1564 Molemole Local Municipality Gift Policy (2019/20) para 1.

1565 Molemole Local Municipality Risk Management Policy (2018/19) para 1; Molemole Local Municipality
Risk Management Strategy (2018/19) para 1.

1566 Molemole Local Municipality Risk Management Policy (2018/19) para 6.

1567 Molemole Local Municipality Risk Management Policy (2018/19) para 6.

1568 Molemole Local Municipality Fraud Prevention Policy (2018/19) para 2.2.
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against corruption for the benefit of the community.1s¢ The municipality is also committed
to pursue, investigate and prosecute all allegations of corruption vigorously.:s7 Together
with the municipality's whistle-blowing policy, this trilogy of instruments makes up the
measures for the prevention, investigation, detection and resolution of corruption-related

matters.1571
5.3.1.4 Some innovative local anti-corruption responses

Molemole Local Municipality has enacted integrity policies that can be considered
innovative when judged against the policies of other municipalities, their peers. One of
the more innovative approaches to anti-corruption efforts of Molemole Local Municipality
can be found in its Fraud Prevention Strategy,s72 especially its reporting structure. Instead
of just establishing a reporting structure for corruption as prescribed by the Municipal
Regulations on Financial Misconduct Procedures and Criminal Proceedings and the MIMF,
the strategy sets out in detail how corruption and other similar conduct should be
reported.’s7® Different reporting processes are in place depending on the surrounding
circumstances and who is making the disclosure.:57+ For example, where a senior manager
is involved in alleged corrupt activities, the fraud prevention strategy provides for people
to report to other than a member of management.xs”> Two different channels are also
provided for anonymous whistle-blowing.s76 A whistle-blower may report any suspicion
of corruption to his or her immediate supervisor, other members of management, the risk
officer or the mayor.1577 Whistle blowers may also make use of the anti-corruption hotlines
listed in the policy.:s® The municipality thus goes a little beyond just establishing one

reporting channel and making sure that provision is made for anonymous reporting.

1569 Molemole Local Municipality Fraud Prevention Strategy (2018/19) para 1.

1570 Molemole Local Municipality Fraud Prevention Policy (2018/19) para 2.2; Molemole Local Municipality
Fraud Prevention Strategy (2018/19) para 1.

1571 Molemole Local Municipality Fraud Prevention Policy (2018/19) para 2.2; Molemole Local Municipality
Fraud Prevention Strategy (2018/19) para 1.

1572 Molemole Local Municipality Fraud Prevention Strategy (2018/19).

1573 Molemole Local Municipality Fraud Prevention Policy (2018/19) para 2.2; Molemole Local Municipality
Fraud Prevention Strategy (2018/19) para 1.

1574 Molemole Local Municipality Fraud Prevention Strategy (2018/19) para 5.1.

1575 Molemole Local Municipality Fraud Prevention Strategy (2018/19) para 5.1.

1576 Molemole Local Municipality Fraud Prevention Strategy (2018/19) para 5.4.

1577 Molemole Local Municipality Fraud Prevention Strategy (2018/19) para 6.1.

1578 Molemole Local Municipality Fraud Prevention Strategy (2018/19) para 6.1.
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In addition to a good reporting structure, Molemole Local Municipality also has a good
feedback process in place. The Fraud Prevention Strategy determines exactly how
allegations of corruption should be investigated.:5 The municipal manager must provide
feedback on reports of corruption, which is not explicitly mandated by law.ws& The
municipal manager must acknowledge receipt of the concern(s) raised in writing, inform
the whistle-blower whether or not an investigation will occur (providing reasons if no
investigation will take place), and provide an estimate of the expected duration of the

investigation.1ss:

Another innovative anti-corruption response of Molemole Local Municipality is how it
seeks to resolve matters of corruption. The Fraud Prevention Strategy (2018/19) obliges
the municipality's accounting officer to consider whether the circumstances warrant that
the specifics of the instance of corruption and how the municipality decided to resolve it
should be made public.1s82 Moreover, the accounting officer must, where possible, initiate
proceedings to recover all losses suffered by the municipality as a result of the corrupt

conduct.1sss
5.3.2 Cape Winelands District Municipality
5.3.2.1 Background

Located in the Western Cape, the Cape Winelands District Municipality consists of five
local municipalities and stretches over 21 472,67km2.158¢ The municipality's population is
about 866 001 (57% of whom are between the ages of 20 and 59 years), which makes
up 235 908 households.s8 The average household income is R2 450 monthly and children
head about 400 households.s¢¢ This shows that a significant portion of the local

population is dependent on indigent discounts to gain access to municipal services.1ss

1579 Molemole Local Municipality Fraud Prevention Strategy (2018/19) para 6.

1580 Molemole Local Municipality Fraud Prevention Strategy (2018/19) para 7.

1581 Molemole Local Municipality Fraud Prevention Strategy (2018/19) para 7.

1582 Molemole Local Municipality Fraud Prevention Strategy (2018/19) para 9.

1583 Molemole Local Municipality Fraud Prevention Strategy (2018/19) para 8.

1584 Cape Winelands District Municipality 2020 https://bit.ly/36U1WDp; Municipal Money 2020
https://bit.ly/39XbmzY.

1585 Wazimap 2020 https://bit.ly/3a0xM3r; Municipal Money 2020 https://bit.ly/39XbmzY.

1586 Wazimap 2020 https://wazimap.co.za/profiles/district-DC2-cape-winelands/.

1587 Wazimap 2020 https://wazimap.co.za/profiles/district-DC2-cape-winelands/.
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Nevertheless, at least two thirds of all community members have access to basic
municipal services such as electricity, clean drinking water, waste removal, and flush or

chemical toilets.1s88

As with Molemole Local Municipality, there is low political diversity in the Cape Winelands
District Municipality. The municipal and the provincial government are governed (with a
majority) by the Democratic Alliance Party.s¢ The Cape Winelands District Municipality is
currently not subject to a provincial intervention, is not considered to be in financial
distress, and no financial triggers are present.:s* This municipality is also one of the few

that has received clean audits for more than seven consecutive years.s1
5.3.2.2 Corruption vulnerabilities

The Auditor-General's 2018/19 annual report applauds the Cape Winelands District
Municipality for having strong leadership and a controlled environment that is conducive
to preventing and detecting material errors in financial management.s2 The recent
2019/20 report also commended the Cape Winelands District Municipality's management
for their active involvement in implementing actions plans which /nter alia address
preventing corruption.2s*s Similarly, no obvious areas in the Cape Winelands District
Municipality were identified as particularly susceptible to corruption within the limits of
the desktop study . The municipality, however, remains vulnerable to corruption in the
areas generally considered as being susceptible to corruption in local government.2s
These areas include procurement, human resource practices, licensing, and land-use and

planning.1ses

1588 Wazimap 2020 https://wazimap.co.za/profiles/district-DC2-cape-winelands/.

1589 Wazimap 2020 https://wazimap.co.za/profiles/district-DC2-cape-winelands/.

1590 Municipalities of South Africa 2020 https://municipalities.co.za/ and National Treasury 2020
http://mfma.treasury.gov.za/Media_Releases/s71/1920/4th_1920/Pages/excel.aspx.

1591 AGSA MFMA Consolidated General Report on the Local Government Audit Outcomes 2019/20 153;
Municipal Money 2020 https://bit.ly/39XbmzY.

1592 AGSA MFMA Consolidated General Report on the Local Government Audit Outcomes 2018/19 126.

1593 AGSA MFMA Consolidated General Report on the Local Government Audit Outcomes 2019/20 47.

1594 See para 5.2 above.

1595 See para 5.2 above.
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5.3.2.3 Key local anti-corruption responses

The Cape Winelands District Municipality has responded to corruption vulnerabilities
through adopting various policies. One of the first of these, adopted in 2008, is the Anti-
Corruption Policy.x>¢ This policy is directed at creating an ethical culture intolerant of
fraud and corruption. It includes measures to deter, prevent, detect and investigate fraud
and corruption.1s°” The Anti-corruption Policy also provides for appropriate action to be
taken where fraud and corruption has taken place, like disciplinary action, the recovery
of losses, prosecution, black-listing, or prohibition from further employment.:s% The Cape
Winelands District Municipality's Anti-corruption Policy has a detailed section describing
reporting and investigating fraud and corruption allegations.s* Interestingly, the Anti-
corruption Policy specifically has anti-corruption preventative measures for vulnerable
areas such as human resource management, finance systems, procurement and housing
(including housing subsidies and housing allocation).:6 The policy describes in detail the
different roles of all stakeholders to strengthen anti-corruption efforts and promote

implementation.1so

Other policies are also in place to support the Anti-corruption Policy. One of these policies
is the Recruitment and Selection Policy, which has the objective of ensuring consistent,
transparent, procedurally and substantively fair recruitment and selection procedures. 602
The Expenditure Policy together with the Unauthorised, Fruitless and Wasteful and
Irregular Expenditure Policy ensures that any loss suffered by the municipality because
of fraud or corruption is appropriately resolved (which must include recovering such
losses from the person liable) and reported to the SAPS, the Auditor-General, the mayor

and accounting officer.:2 The codes of conduct in the Systems Act have also been

15%  Cape Winelands District Municipality Anti-Corruption Policy (2008).

1597 Cape Winelands District Municipality Anti-Corruption Policy (2008) para 15.

15%8  Cape Winelands District Municipality Anti-Corruption Policy (2008) para 15.

1599 Cape Winelands District Municipality Anti-Corruption Policy (2008) paras 7, 8, 9, 14.

1600 Cape Winelands District Municipality Anti-Corruption Policy (2008) paras 18-22.

1601 Cape Winelands District Municipality Anti-Corruption Policy (2008) para 27-33.

1602 Cape Winelands District Municipality Recruitment and Selection Policy (2010) paras 1.1, 1.6.

1603 Cape Winelands District Municipality Expenditure Policy (2015) para 5.10 and Cape Winelands District
Municipality Unauthorised, Fruitless and Wasteful and Irregular Expenditure Policy (2015) para 6.
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adopted for municipal employees and councillors to ensure an ethical culture and prevent

conflicts of interest.1604
5.3.2.4 Some innovative local anti-corruption responses

One of the notable policy anti-corruption measures of the Cape Winelands District
Municipality is the Private Work and Declaration of Interests Policy (2017). Unlike most
policies of other municipalities dealing with preventing and managing conflicts of interest,
the Cape Winelands District's Private Work and Declaration of Interests Policy does not
merely state that conflicts of interests, gifts and external remunerative employment are
to be disclosed.0s It aims to promote mutual trust, respect and a business environment
founded on integrity, fairness and reasonability.%s The policy aspires to limit the risks
associated with private work and the non-disclosure of private or familial interests.:67 The
policy determines in detail the specifics for handling applications to partake in external
remunerative work.1s¢ As part of oversight, a system to monitor private work is also
provided for in the policy, and a procedure is in place to oblige all employees and other

interested parties to declare their financial interests annually.zs0°

Another anti-corruption response is a policy that contains a set of prescribed human
resource practices. The Anti-corruption Policy outlines measures to limit public sector
corruption throughout all stages of human resource management and employment, from
the point where vacant positions are advertised to exit procedures upon retirement or
resignation.s These measures include subjecting each prospective employee to a pre-
screening process to establish inter alia whether the prospective employee is listed as a

person precluded from public employment.:6it Newly appointed employees are further

1604 Schedules 1 and 2 of the Systems Act.

1605 Cape Winelands District Municipality Private Work and Declaration of Interests Policy (2017).

1606 Cape Winelands District Municipality Private Work and Declaration of Interests Policy (2017) paras 1.1,
1.3.

1607 Cape Winelands District Municipality Private Work and Declaration of Interests Policy (2017) para 3.4.

1608 Cape Winelands District Municipality Private Work and Declaration of Interests Policy (2017) paras 3.1,
3.2

1609 Cape Winelands District Municipality Private Work and Declaration of Interests Policy (2017) paras 3.3,
3.6.

1610 Cape Winelands District Municipality Anti-Corruption Policy (2008) para 18.2.

1611 Cape Winelands District Municipality Anti-Corruption Policy (2008) para 18.2.2.
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subjected to mandatory induction programmes.%12 These programmes are aimed at
introducing employees to the work ethic and culture of the Cape Winelands District
Municipality.:612 Organisation strategy, business ethics and behavioural standards all form
part of the mandatory induction programme.161¢ The Cape Winelands District Municipality
undertakes ongoing lifestyle audits during employment, and senior managers are obliged
to declare their personal assets and private business interests annually at a minimum. 2615
The municipality also prescribes mandatory leave periods to limit the risk of over-worked
employees whose exhaustion could lead to non-compliance, fraud, or corruption.ss Exit
procedures for employees include the return of assets and an exit interview.:7 Clear
timelines, including follow-up timeframes, are in place to ensure that assets are returned
promptly.:618 The exit interview is used to assess amongst other things the employee's
perceptions of the municipality's culture of business ethics and behavioural standards.6:¢
This is especially important to identify areas for improvement in the municipality's

integrity framework. 1620
5.3.3 Cape Town Metropolitan Municipality
5.3.3.1 Background

This municipality covers an area of more or less 2 446,40 km2.1521 As with the previous
two municipalities, political diversity is low because the Democratic Alliance (hereafter
the DA) governs both the municipality (with a two-thirds majority) and the province.622

The Cape Town Metropolitan Municipality received an unqualified audit with findings, is

1612 Cape Winelands District Municipality Anti-Corruption Policy (2008) para 18.2.5.

1613 Cape Winelands District Municipality Anti-Corruption Policy (2008) para 18.2.5.

1614 Cape Winelands District Municipality Anti-Corruption Policy (2008) para 18.2.5.

1615 Cape Winelands District Municipality Anti-Corruption Policy (2008) para 18.2.4.

1616 Cape Winelands District Municipality Anti-Corruption Policy (2008) para 18.2.6.

1617 Cape Winelands District Municipality Anti-Corruption Policy (2008) para 18.2.7.

1618 Cape Winelands District Municipality Anti-Corruption Policy (2008) para 18.2.7.

1619 Cape Winelands District Municipality Anti-Corruption Policy (2008) para 18.2.7.

1620 Cape Winelands District Municipality Anti-Corruption Policy (2008) para 18.2.7.

1621 Municipal Money 2020 https://bit.ly/20kieiD; Wazimap 2020 https://bit.ly/36TFR8a.

1622 Tndependent Elections Committee 2020 https://www.elections.org.za/IECOnline/Reports/National-

and-Provincial-reports; Municipalities South Africa 2020 https://municipalities.co.za/overview.
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not subject to a provincial intervention, is currently not considered in financial distress,

but has one financial trigger present.162:

The Cape Town Metropolitan Municipality scored the highest among all municipalities in
quality and satisfactory service delivery, administrative performance and economic
development in three recent surveys.¢2¢ The municipality is situated in the Western Cape
and has a population of about 4 005 015; 57% are between the ages of 20-59.1625 Its
population makes up about 1 264 950 households, 40% of which are headed by
women.626 The average household income is R4 775 monthly, which is slightly more than
that of the previous two municipalities.:2 However, two thirds of all child-headed
households in the Western Cape are located in the Cape Town Metropolitan Municipality
(3104 households).:62¢ Judged statistically, the municipality is doing well in delivering
services with more than four-fifths of the community having access to basic municipal

services including flush toilets.62
5.3.3.2 Corruption vulnerabilities

Land development in the Cape Town Metropolitan Municipality has been identified as an
area particularly vulnerable to corruption.:s¢ QOlver:s: shows that many major land
development projects such as the Foreshore Freeway project, Maidens Cove development
and the developments in the Philippi Horticultural Area were unduly influenced by political

interference. He further illustrates how the whistle-blowing system in the Cape Town

1623 Municipalities of South Africa 2020 https://municipalities.co.za/; National Treasury 2020
http://mfma.treasury.gov.za/Media_Releases/s71/1920/4th_1920/Pages/excel.aspx and AGSA 2020
https://bit.ly/3p0IZGv.

1624 The Citizen Satisfaction Index, Composite Service Delivery Index and Good Governance Africa
Governance Ranking as cited in Olver Rents and repurposing in two South African cities: Towards a
typology of city governance regimes 6.

1625 Wazimap 2020 https://bit.ly/36TFR8a; Municipal Money 2020 https://bit.ly/20kieiD.

1626 Wazimap 2020 https://wazimap.co.za/profiles/municipality-CPT-city-of-cape-town/.

1627 Wazimap 2020 https://wazimap.co.za/profiles/municipality-CPT-city-of-cape-town/.

1628 Wazimap 2020 https://wazimap.co.za/profiles/municipality-CPT-city-of-cape-town/.

1625 Wazimap 2020 https://wazimap.co.za/profiles/municipality-CPT-city-of-cape-town/.

1630 Olver Rents and repurposing in two South African cities: Towards a typology of city governance
regimes7, 8.

1631 Olver Rents and repurposing in two South African cities: Towards a typology of city governance
regimes7, 8.
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Metropolitan Municipality urgently requires improvements to protect municipal employees

who report irregularities.1632

The Cape Town Metropolitan Municipality received an 'unqualified with findings' audit
outcome for the year 2019/20.:¢3 The City's audit report for the financial year 2018/19
highlighted some issues, which may indicate areas vulnerable to corruption. Close familial
interests in contracts awarded by the municipality were not disclosed¢* and some
contractors' performances were not reviewed monthly.1s3 The Cape Town Metropolitan
Municipality also did not disclose the particulars of the non-compliance with provisions of
the MFMA.163¢ These are indicators of a lack of diligence in reporting and poor internal

control, which creates opportunities for corruption.ss

Despite receiving an unqualified audit with findings, the Cape Town Metropolitan
Municipality was one of the top three contributors (R669 million) to the total irregular
expenditure incurred by local government.:6 The Auditor-General called attention to the
fact that the municipality had not taken reasonable steps to prevent the irregular
expenditure.s® Most of the expenditure was caused by deviating from supply chain
management regulations in non-permissible circumstances.s« In addition, bid
specifications were drafted in a biased manner which did not allow all prospective
suppliers to offer their goods or services. The Auditor-General emphasised that this was
a particular recurring problem.¢4 These are indicators of a particular vulnerability to

corruption in supply chain management in the Cape Town Metropolitan Municipality.

1632 Olver Rents and Repurposing in Two South African Cities: Towards a Typology of City Governance
Regimes 7, 8.

1633 AGSA MFMA Consolidated General Report on the Local Government Audit Outcomes 2019/20 153.
1634 Auditor-General 2020 https://bit.ly/36Vm34d para 35.

1635 Auditor-General 2020 https://bit.ly/36Vm34d para 33.

1636 Auditor-General 2020 https://bit.ly/36Vm34d para 13.

1637 Auditor-General 2020 https://bit.ly/36Vm34d para 13.

1638 AGSA MFMA Consolidated General Report on the Local Government Audit Outcomes 2019/20 154.
1639 Auditor-General 2020 https://bit.ly/36Vm34d para 27.

1640 Auditor-General 2020 https://bit.ly/36Vm34d para 27.

1641 Auditor-General 2020 https://bit.ly/36Vm34d para 29.
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5.3.3.3 Key local anti-corruption responses

The Cape Town Metropolitan Municipality's commitment to preventing and combatting
corruption is evident from a selection of local policies. An ethical culture is supported by
policies such as the codes of conduct for staff and councillors, the Declaration of Financial
Interests Policy (2003) and the Councillors’ Gift Giving Policy (2013).1542 These policies
prescribe conditions conducive to an ethical attitude to work and the performance of
duties.1s43 As with the previous two case studies, detailed procedures are provided for the
circumstances warranting a disclosure of interests and the details to be disclosed. 64
Another noteworthy provision is the municipality's dedication to ensuring that giving and

receiving gifts is not perceived as the solicitation of bribes.645

The Fraud Prevention Policy (2008) and Fraud Response Plan (2008) are the prime anti-
corruption and fraud policy instruments of the Cape Town Metropolitan Municipality and
are regularly reviewed.:4 The overall objective of the Fraud Prevention Policy (2008) is
to provide detailed responsibilities involving the prevention of fraud and what procedures
should be followed when crime is detected or suspected.:647 Provision is made for an
extensive reporting structure which include anonymous reporting and a commitment to
protect whistle-blowers.164¢ Interestingly, the Cape Town Metropolitan Municipality uses
forensic practitioners to take the lead in all investigations and efforts to recover assets or
other losses incurred.:s# The Fraud Response Plan (2008) probably contains the most
detailed provisions on the responsibilities of all stakeholders concerning anti-corruption
efforts, simplifying the task of holding individuals accountable when corruption occurs.65
The Integrated Risk Management Policy sets out detailed criteria to assess risks, including

risks to corruption, and provides risk management advisory bodies, risk management

1642 City of Cape Town Fraud Prevention Policy (2008); City of Cape Town Declaration of Financial Interests
Policy (2003); City of Cape Town Councillors’ Gift Giving Policy (2013).

1643 City of Cape Town Fraud Prevention Policy (2008); City of Cape Town Declaration of Financial Interests
Policy (2003); City of Cape Town Councillors’ Gift Giving Policy (2013).

1644 City of Cape Town Declaration of Financial Interests Policy (2003) paras 5, 6, 7.

1645 City of Cape Town Councillors' Gift Giving Policy (2013) para 5.

1646 City of Cape Town Fraud Prevention Policy (2008); City of Cape Town Fraud Response Plan (2008).

1647 City of Cape Town Fraud Prevention Policy (2008) para 5.1.

1648 City of Cape Town Whistle Blowing Policy (2014) paras 11.2, 11.4, 11.6, 11.7; City of Cape Town
Fraud Response Plan (2008) paras 1.4-1.9, 2, 3.

1649 City of Cape Town Fraud Response Plan (2008) paras 3.1.4, 3.1.7.

1650 City of Cape Town Fraud Response Plan (2008) para 9.
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committees, risk management implementers, and risk management support staff.165: This
risk management system plays a considerable role in strengthening the municipality's

anti-corruption efforts.

The municipality's anti-corruption efforts include policies prescribing some human
resource practices. Human resource practices policies prescribe practices founded on
equity, equality, fairness, transparency, respect for diversity, professionalism, access to
information and sustainability.:s2 The work ethic and high performance standards are
reinforced by the Performance Management Framework Policy, which is periodically
reviewed.1652 A high standard of performance is further facilitated through a strong system
of consequence management.:* The Consequence Management Policy (2019) was
developed and adopted in 2019 to provide a suitable framework to address accountability
and responsibility, including non-compliance and misconduct.:¢ss The consequence
management structure provides for reporting, control activities, the dissemination of
information, monitoring and remedial action.zess It further describes the duties and roles

of all relevant stakeholders.¢57
5.3.3.4 Some innovative local anti-corruption responses

Many innovative anti-corruption efforts can be found in the policies of the Cape Town
Metropolitan Municipality. In addition to the standard supply chain management policy
as required by the MFMA, the City also adopted a Combating Abuse of Supply Chain
Management System Policy e which serves as an additional safeguard to the ensure the
integrity of supply chain management.:6¢ The municipality established and maintains a
register of tender and contract defaulters which allows it to preclude defaulters from

participating in the municipality's procurement.s¢® Tenders will also be rejected

1651 City of Cape Town Integrated Risk Management Policy (2016).

1652 City of Cape Town Recruitment and Selection of Workers from the Community by Council and its
Service Providers Policy (2011) para 4.

1653 City of Cape Town Performance Management Framework Policy (2011).

1654 City of Cape Town Consequence Management Policy (2019) para 5.2.

1655 City of Cape Town Consequence Management Policy (2019) para 5.2.

1656 City of Cape Town Consequence Management Policy (2019) para 11.6.

1657 City of Cape Town Consequence Management Policy (2019) para 10.

1658 City of Cape Town Combating Abuse of Supply Chain Management System Policy (2011).

1659 City of Cape Town Combating Abuse of Supply Chain Management System Policy (2011) para 1.

1660 City of Cape Town Combating Abuse of Supply Chain Management System Policy (2011) para 3.
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automatically if the prospective supplier has been convicted of fraud and corruption in
five years preceding the invitation to tender in question.:sst Prospective suppliers are also
screened against the Register of Tender Defaulters, National Treasury's database for
persons prohibited from doing business with the public sector, and against the City's
Register for Tender Defaulters.162 Where irregularities occur in the supply chain
management system, the accounting officer should take suitable action, which includes

informing the National Treasury and the relevant provincial treasury.1sss

Cape Town Metropolitan Municipality has established the only municipal Ombudsman. s
The City Ombudsman's primary duty is to help the municipality fulfil its obligation to
provide an accountable, democratic, and transparent government.:65 The Ombudsman
enables the public to formally report maladministration committed by municipal
officials.ze¢6s The policy assures that each and every complaint is independently
investigated and resolved efficiently and effectively in accordance with the principles of
administrative justice.2s” Ombudsman officials are required to provide service
courteously, with dignity, honesty and integrity.¢ All roles, responsibilities, procedures
and processes for investigating and resolving reports of maladministration are set out in
detail in the Ombudsman Policy.:s° Clear guidelines are in place to help Ombudsman
officials decide on how to resolve reports of maladministration and what corrective action
should be taken.s7 Such action may include public apologies, compensation, negotiation

for redress, disciplinary steps and referrals to appropriate bodies.
5.4 Concluding remarks

Public sector corruption in local government can be found in public procurement, vote

buying, gateway politics, human resource practices, land-use management, licensing,

1661 City of Cape Town Combating Abuse of Supply Chain Management System Policy (2011) para 4.
1662 City of Cape Town Combating Abuse of Supply Chain Management System Policy (2011) para 4.
1663 City of Cape Town Combating Abuse of Supply Chain Management System Policy (2011) paras 14, 15.
1664 See Annexure A for detailed survey.

1665 City of Cape Town Ombudsman Policy (2014) para 1.1.

1666 City of Cape Town Ombudsman Policy (2014) para 1.2.

1667 City of Cape Town Ombudsman Policy (2014) paras 2.2, 2.3.

1668 City of Cape Town Ombudsman Policy (2014) para 2.2.

1669 City of Cape Town Ombudsman Policy (2014) para 2.5.

1670 City of Cape Town Ombudsman Policy (2014) para 2.6.

1671 City of Cape Town Ombudsman Policy (2014) para 7.5.
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housing allocation, and water service delivery.1672 Local government is mandated by
national law to enact a range of policies and provide prescribed information to prevent
and minimise public sector corruption.z62 The QCA shows where municipalities should
make improvements to fulfil their duties and in so-doing help prevent corruption.:7+ In
addition, the case studies show in more detail what municipal integrity policies to prevent
corruption look like.267 Finally, the case studies further illustrate what municipalities can

do to prevent corruption over and above their duties as identified in chapter 4.1676

The QCA of 257 municipalities shows that municipalities have done a lot to fulfil the duties
imposed by national law to prevent public sector corruption.:77 The most prominent
observation which can be drawn from the QCA is that 63% of all municipalities could
improve their efforts to prevent corruption by fulfilling their duties as identified in chapter
4.1678 The local, district and metropolitan municipalities which fulfilled most of the duties
are the Molemole Local Municipality, the Cape Winelands District Municipality and the

Cape Town Metropolitan Municipality.67

The discussion of the results of each variable was presented in terms of four
categories.1s& The QCA showed that most municipal websites published information
relating to their governance, including information relating to the prevention of
corruption, but that they must improve their communication with communities in such
matters as how public records can be accessed, to increase transparency and
accountability.2¢s: One hundred and forty-four municipalities referred to an internal audit
unit, but only 44 referred to an integrity champion, illustrating a need for municipalities
to employ a committee or person mandated to spearhead integrity efforts in the

municipality.»¢22 The duties most neglected by municipalities are developing and

1672 See para 1.1 above.
1673 See para 4.5 above.

1674 See para 5.2.2 above.
1675 See para 5.3 above.
1676 See para 5.3 above.
1677 See para 5.2.2 above.
1678 See para 5.2.2.1 above.
1679 See para 5.2.2.1 above.
1680 See para 5.2.1 and table 1 above.
1681 See para 5.2.2.2 above.
1682 See para 5.2.2.3 above.
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implementing prescribed policies relating to integrity management (risk management,
disciplinary matters, managing conflicts of interests, anti-fraud and corruption, supply

chain management and whistle blowing).ess

The QCA identified Molemole Local Municipality, the Cape Winelands District Municipality
and the Cape Town Metropolitan Municipality as being especially progressive in
preventing public sector corruption.ss The case studies of these municipalities
highlighted some areas in each municipality particularly vulnerable to public sector
corruption and what the key responses were to address public sector corruption.zse It
also helped identify some innovative ways in which the subjects of the case study
discharged their policy-making obligations involving the prevention of corruption.
Molemole Local Municipality uses a very elaborate corruption investigation process and
has clear timeframes in place with the guarantee that feedback regarding the
investigation will be made public.1.¢¢ The Cape Winelands District Municipality uses a
rather remarkable set of human resource practices to control conflicts of interests and
promote integrity, ranging from the advertisement of vacancies to the exit procedures.es7
The Cape Town Metropolitan Municipality is the only municipality that makes use of an
ombudsperson with a specific mandate to help the municipality achieve an accountable,

democratic, and transparent government. s

This chapter has shown that to prevent corruption and in so-doing promote local
sustainability municipalities must improve access to legally prescribed information,
develop and enforce local policies which promote integrity and prevent corruption, and
appoint integrity champions. The case studies have provided some learning points for
other municipalities in the country and have also shown how local policies can be used

to improve local sustainability by preventing corruption.

1683 See paras 5.2.3.4 and 5.2.3.5 above.

1684 See para 5.3 above.

1685 See paras 5.3.1.2, 5.3.2.2 and 5.3.3.2 above.
1686 See para 5.3.1.4 above.

1687 See para 5.3.2.4 above.

1688 See para 5.3.3.4 above.
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CHAPTER 6

CONCLUSION

6.1 Background to the study

Corruption is a widespread problem.zs# It is seen to stunt efforts to promote sustainable
development, including in the South African context.1¢® Local governments play a unique
role in pursuing sustainable development because of their proximity to people and
because of their responsibility for some of the typical threats to sustainability, such as
urbanisation and natural resource-dependent service delivery.1 One can especially
observe the corrosive role of public sector corruption on good governance and financial
sustainability in local government.:¢s2 Herein lies the urgency for local governments and
the related stakeholders to engage in anti-corruption efforts.1es For this reason, this study
set out to investigate how public sector corruption in local government can be prevented

and minimised to promote sustainability in South African municipalities.16
6.2 Scope, method, and limitations of the study

This study is not the first to explore the different legal options which can be used to
prevent public sector corruption. Many have embarked on this task.:%s However, a
significant number of previous studies have been focussed on one particular legal

measure to prevent public sector corruption and few:ss have delved into the detail of the

1689 See para 1.1 above.

1690 See para 1.1 above.

1691 See para 1.3 above.

1692 See para 1.4 above.

1693 See para 1.5 above.

1694 See para 1.6 above.

1695 See para 1.1 above. Bukovansky 2006 Review of International Political Economy 183; Hansen and
Tang-Jensen 2015 Ephemera: Theory and Politics in Organization 370; Peltier-Rivest 2018 Journal of
Financial Crime 546; Everett, Neu and Rahaman 2007 Accounting, Organizations and Society 513;
Ericson 2007 Crime in an Insecure World 27; Shamir 2008 Economy and Society 6; Bertat, Jaeger and
Grimes 2011 T7ransforming Government: People, Process and Policy 79; Park and Blenkinsopp 2011
International Review of Administrative Sciences 256; Brusca, Rossi and Acersano 2018 Journal of
Comparative Policy Analysis: Research and Practice 486.

1696 Some of these studies include: Akinola and Uzodike 2014 Ubuntu: Journal of Confiict and Social
Transformation 35; April and Sebola 2016 African Insight 5; Asare 2009 International Journal on
Governmental Financial Management 15; Berning and Montesh 2012 SA Crime Quarterly 6; Budhram
2018 Journal of Public Administration 120.
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South African anti-corruption law and policy framework from the perspective of
sustainability and local government.z¢” This study has investigated anti-corruption

measures as extending beyond the context of criminal law.

The study predominantly took the form of a literature review, which included scholarly
works, international and regional law, policy and standards, and South African legal
sources (primary and secondary) to unearth what can be done to prevent and minimise
public sector corruption in South African local government.zs¢ The study was limited to a
legal perspective on public sector corruption in relation to sustainable development, while
scholarly resources of non-legal disciplines (e.g. politics, public governance, economics,
psychology, and environmental studies) were consulted only insofar as they could enrich
the researcher's background knowledge of the topics under discussion.1s International
and regional anti-corruption law and policy were analysed against the background of the
theory on sustainable development and public sector corruption.’ South African anti-
corruption law and policy were subsequently evaluated against international and regional
law and policy provisions and aims (standards). A definite limitation to the study was the
desktop-only analyses — this method could only assist to establish whether all necessary
law and policy aimed at preventing public sector corruption in South African local
government actually exists on paper.1t Consequently the study could not investigate
whether the law and policy translate into effective legal measures to prevent public sector
corruption.172 Neither could the study arrive at findings on the successful implementation

of the existing law and policy measures.170s
6.3 Concept clarification

From an extensive literature review of the scholarly works and legal definitions some key

concepts were defined that underpinned the subsequent stages of the study: public sector

1697 See para 1.1 above.

1698 See para 1.11 above.
1699 See para 1.11 above.
1700 See para 1.11 above.
1701 See para 1.11 above.
1702 See para 1.11 above.
1703 See para 1.11 above.
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corruption, sustainable development in local government, good governance and financial

sustainability.

6.3.1 Public sector corruption

For the purposes of this study it was accepted that corruption means the abuse of office
for private gain.1o¢ Public sector corruption can be distinguished from private sector
corruption and other crimes by looking at some characteristics: 'office' refers to holding
public office. In South African law, this is determined with reference to whether or not it
serves a public function.ros Responsibility to serve the public interest is vital to
determining whether a violation of formal and informal rules on acceptable behaviour for
public servants took place.:s Together with a deviation from acceptable behaviour and
an intent to corrupt, a 'misuse' must take place, meaning that the perpetrator must have
used his/her position of power to obtain an advantage he/she would ordinarily not be
entitled to.27o7 Furthermore, the victims of public sector corruption are the general public
as opposed to a small identifiable group or a person, as in the case of private sector

corruption.17s
6.3.2 Sustainable development in local government

For the purposes of this study, sustainable development in local government comprises
four dimensions. The environmental dimension requires local authorities to use resources
in a sustainable manner and to protect the natural environment.7%° The social dimension
requires local authorities to enable populations to grow sustainably, to provide decent
living conditions, to facilitate residents' well-being, to improve social inclusivity, and to
increase human security.1720 In addition, local government should be involved in fulfilling
the needs of the present and future generations.2’:: The economic dimension in a local

government context relates to local authorities, which should be innovative and focussed

1704 See para 2.2.3 above.
1705 See para 2.2.3 above.
1706 See para 2.2.3 above.
1707 See para 2.2.3 above.
1708 See para 2.2.3 above.
1709 See para 2.3 above.
1710 See para 2.3 above.
1711 See para 2.3 above.
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on cultivating economic growth and development.122 The fourth dimension, governance,

refers to local government exercising good governance through sound and strong

government institutions, infrastructure and financial management.1722 All four dimensions

must reflect the needs of the present and future generations, which means that local

authorities must plan beyond local government's budget and election cycles, for

example.114

6.3.3 Good governance

Good governance for sustainable development in local government can be described as

local governance which strives to deliver on the most critical aspects of sustainable

development in a community through democratic processes,!’> where the critical aspects

of sustainable development can be summarised as:

(a) Being socially and environmentally inclusive, just, and equitable. (b) Focussing on
fulfilling the needs reflected in the present and future, beyond the city's next budget or
election cycle. (c) Providing a liveable environment which promotes human well-being
which includes advancing economic growth and development and having a sustainable
growth rate. (d) Utilising resources sustainably, which includes conserving the natural
environment and, being continuously evolving and innovative. (e) Safeguarding human
security. (f) And governing by way of sound government institutions.1716

6.3.4 Financial sustainability

Financial sustainability in local government can be understood as resilient financial

management that enables a municipality to meet all its obligations and facilitates

development without a continuous rise in debt or undue increase in service or other

charges.117 Financial sustainability comprises of the following elements:171s

(1) solvency, which is the ability to meet financial and service delivery obligations; (2)
growth, which is fiscal policy that sustains growth; (3) stability, which refers to the
capacity to meet obligations with the existing tax burden without a continuous increase
in debt levels; and (4) fairness, which refers to the capacity to pay current obligations

1712
1713
1714
1715
1716

1717
1718

See para 2.3 above.
See para 2.3 above.
See para 2.3 above.
See para 2.4.4 above.
See para 2.4.4 above; Van der Berg Municipal Planning Law and Policy for Sustainable Cities in South
Africa 52.
See para 2.6 above.
See para 2.6 above.
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without placing unmanageable tax burdens on present or future consumers). The
Controller and Auditor-General of New Zealand hold a similar view to the OECD but add
two elements which form part of financial sustainability. These two additional elements
are (5) resilience, which is the capacity to withstand shocks; and (6) public confidence,
which serves as a guarantee that enough revenue can be collected for future
obligations.7?

6.4 The contribution of this study

Unlike previous studies that focussed on sustainable development or preventing
corruption, this study introduced the two issues in parallel. It illustrated the impact
corruption has on sustainable development and, drawing on this relationship, justified
why preventing corruption should be an important priority for local government in South
Africa.’20 The analysis of international and regional law and South African anti-corruption
law is novel because it was not limited to a few limited measures to prevent corruption.:72
Instead, this analysis looked at as many measures in law which could be used to prevent
corruption in local government within the available resources and time at the disposal of
the researcher. The study also provided a South African local government perspective on
how to prevent corruption, an area of study scantly covered in the available literature.172
This study further provides some practical solutions that may help prevent public sector

corruption as a contribution to local sustainability in the South African context.2723
6.5 Main findings

To achieve its overarching objective as set out above, the study had a set of secondary
objectives. The first was to discuss and describe some key concepts relevant to the study,
namely public sector corruption, sustainable development, good governance and financial
sustainability.22+ Understanding these concepts enabled the researcher to establish a
theoretical framework for preventing public sector corruption while formulating a starting

point of reference to evaluate South African anti-corruption law and policy.172s

1719 See para 2.6 above; Dollery and Grant 2011 Public Finance and Management 34.
1720 See para 2.1 above.

1721 See chapters 3 and 4 above.

1722 See chapters 3 and 4 above.

1723 See para 6.6 below.

1724 See para 1.11 above.

1725 See para 1.7 above.
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The next secondary objective was to evaluate South African national law and policy aimed
at preventing public sector corruption, specifically in municipalities, against international
and regional anti-corruption law and policy.1726 This was done to establish whether South
African national law and policy contained the standards as identified from international
and regional law and policy. This assisted the researcher to identify the duties placed on
South African municipalities to prevent public sector corruption.i72 Lastly the study set
out to establish the extent to which municipalities have developed some integrity policies
as per their legal obligations to prevent public sector corruption. The main findings of this

study are briefly outlined below.72s

6.5.1 Preventing corruption is necessary for sustainable development in the

South African local government context

Corruption adversely impacts all the dimensions of sustainable development. Corruption
degrades the environment and endangers the conservation of valuable natural
resources.r’» In South African local government, corruption (specifically bribery and
favouritism) often leads to regulations concerned with air pollution and the reduction of
harmful emissions being bypassed.:7:0 Land-use planning and management are important
local government tools for conserving vulnerable ecosystems and ecosystem services, but
perpetrators of corruption often abuse these tools.1’st Consequently land-use planning,
zoning applications and business licence applications processes are sometimes distorted

to the detriment of the natural environment.1732

The effects of corruption on the social dimension of sustainable development can be seen
in increased poverty and slow development as a result of reduced spatial justice and
increasing existing inequalities.»’ss Where public sector corruption prevails in law

enforcement, the community perceives it as threatening the personal security of the

1726 See para 1.7 above.
1727 See para 1.7 above.
1728 See para 1.7 above.
1723 See para 2.4.1 above.
1730 See para 2.4.1 above.
1731 See para 2.4.1 above.
1732 See para 2.4.1 above.
1733 See para 2.4.2 above.
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public.13+ Moreover, to the extent that public sector corruption often diverts valuable
public resources, it can be said that corruption threatens local government's ability to
provide essential (basic) services to the community.’®s For example, infrastructure
necessary for water services is sabotaged by corrupt officials to create procurement
opportunities for emergency water services provision through water trucks and smaller
water tanks.172¢ Another example is poorly executed repair work on municipal roads by
companies that pay kickbacks to city officials in return for being awarded tenders to repair

the same roads in the future.7s7

The impacts of public sector corruption on the economic dimension of sustainable
development can be observed in various ways, one of which is increased taxes to close
the gap in public funding.1738 It is popularly believed that consumers have to pay more
for public goods and services because of public sector corruption.i® Another
consequence of corruption is that it discourages essential foreign investment aimed at
local upliftment such as the expansion of essential public infrastructure.174 For example,
when funds meant for infrastructure development and sanitation services are siphoned
off by corruption, towns become filthy and services unsustainable, which pose investment
risks. This may discourage investors and professionals who could enhance capacity in

those towns.

Public sector corruption also negatively affects the governance dimension of sustainable
development.i4t Through public sector corruption, many key positions in local
government have not been filled by people with adequate skills, thereby diminishing the

human skills capacity.1#2 Public procurement has also been adversely affected by

1734 See para 2.4.2 above.

1735 See para 2.4.2 above.

1736 See paras 1.1 and 2.4.1 above.
1737 See paras 1.1 and 2.4.1 above.
1738 See para 2.4.3 above.

1739 See para 2.4.3 above.

1740 See para 2.4.3 above.

1741 See para 2.4.4 above.

1742 See para 2.5 above.
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corruption which contributes to the ineffective use of public resources.x7#: Finally, public

sector corruption is often accompanied by wasteful and unnecessary expenditure.174

The study confirms that public sector corruption is an obstacle to sustainable
development in local government.i4s This suggests that preventing public sector
corruption is an (often understated) means of contributing to sustainable development in

local government.1746

6.5.2 International and regional standards help direct the prevention of

corruption in South Africa

A number of international and regional laws places a 'blanket law and policy-making duty'
on states, to adopt law and policy to prevent corruption.’#” This duty is part of the
international and transnational response to the different vulnerabilities states may have
to corruption.17#8 This study found that the established standards to prevent corruption
include measures to increase integrity, ethical governance, transparency and

accountability in local governance.7+

International and regional law and policy dictate that measures to increase integrity and
ethical governance should include the following. Local authorities should establish and
enforce codes of conduct for public servants.is° Political interference in governance
should be reduced by managing conflicts of interests, monitoring political funding and
restricting political influence in crucial governance decisions.1s* Local authorities should
strengthen systems for human resource management.1s2 A public finance management
system should be formulated and implemented. Local government must comply with

international and regional human rights obligations.17s:

1743 See para 2.5 above.
1744 See para 2.6 above.
1745 See para 2.7 above.
1746 See para 2.7 above.
1747 See para 3.1 above.
1748 See para 3.1 above.
1749 See para 3.3, 3.4 and 3.5 above.
1750 See para 3.3.2 above.
1751 See para 3.3.3 above.
1752 See para 3.3.4 above.
1753 See para 3.3.5 above.
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Local government should also promote transparency.i* This requires that local
government increase access to information. In addition, local governments should
encourage whistleblowing, which means increasing whistle-blower protection and

establishing reporting channels. 1755

Accountability should be promoted.:7¢ Local governments should ensure that avenues for
legal redress exist to hold officials accountable for corruption. Measures should be put in
place to ensure that municipal officials cannot abuse their legal immunities to avoid
accountability for corruption. In addition, local authorities must aid in increasing access
to evidence of corruption, facilitating stake-holder cooperation, promoting the

participation of society, and having periodic government elections.:7s

Anti-corruption institutions should be established. This study found that international and
regional standards do not prescribe how many (as a quantifiable number) anti-corruption
institutions states must establish or the level of government on which they are expected
to operate.17s8 It was argued that local governments could also establish anti-corruption

institutions.17s°

6.5.3 South African anti-corruption law and policy have specific

shortcomings

This study found that there are specific shortcomings in South African law and policy
aimed at preventing public sector corruption.is® The South African anti-corruption law
and policy framework is highly fragmented and there are many government institutions
responsible for one or more aspects of preventing corruption.z’st Some measures to
prevent corruption have also been overlooked, such as raising awareness and educating

the community (public society) on public sector corruption.1762

1754 See para 3.4 above.
1755 See para 3.4.1 above.
1756 See para 3.4 above.
1757 See para 3.4 above.
1758 See para 3.4.2 above.
1759 See para 3.5 above.
1760 See para 4.1 above.
1761 See para 4.4.4.2 above.
1762 See para 4.4.1 above.

217



This study found that for the most part South African law and policy have everything
necessary for a successful anti-corruption agenda except for a few observations. Despite
the existence of many laws pertaining to the proactive disclosure of local governance
related information,7s2 accessing it remains tedious. A lack of information impairs
transparency.i7¢* In addition, a lack of information makes it difficult for stakeholders,
including members of the community, to hold local government accountable for

corruption, because information helps in the detection of corruption.i7s

Municipalities have an extensive reporting burden, but no enforceable obligation is placed
on those who review the annual performance, audit and other reports to duly consider
and act on potential vulnerabilities to public sector corruption as indicated in these
reports.i7¢¢ Many of these mandatory reports could reveal corruption and enable
supervisory and monitoring institutions to act. However, anti-corruption law and policy
do not require such institutions to duly consider and act on the information contained in

said reports.

Furthermore, it was found that South African law and policy which make provision for
whistle-blower protection are too restrictive and afford protection only for disclosures
made in the course of employment, and that programmes such as witness protection are

only used under exceptional circumstances.1767

6.5.4 The majority of municipalities in South Africa fail in their legal duty to

prevent corruption

This study showed that municipalities have many obligations concerning the prevention
of corruption in terms of South African law and policy.7ss Thirty-eight of these duties were
considered in detail in chapter 5. It was found that not a single municipality has

discharged all of these duties. The results of the QCA showed that municipalities still have

1763 Such as the PAIA, s 32 of the Constitution, and ss 75 of the MFMA.
1764 See para 4.5 above.

1765 See para 4.5 above.

1766 See para 4.5 above.

1767 See para 4.5 above.

1768 See para 5.2.1 above.
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much to do regarding the development of integrity policies to prevent corruption.:7s® The
study also found that although many municipalities have websites containing some
information on governance-related matters, municipalities should improve access to
information on governance matters.t’70 It was also found that although municipalities
have structured financial systems with dedicated financial departments and internal audit
units, very few have integrity champions (designated officials responsible to implement
and develop local integrity policies) or other structures to support integrity

management.:77:

6.5.5 Prevention of corruption in local government goes beyond legal

compliance

The case studies of Molemole Local Municipality, the Cape Winelands District Municipality
and Cape Town Municipality showed that municipalities can employ innovative policy
measures to prevent corruption internally.2’72 Instead of merely describing a simple
process for investigating reports of alleged misconduct in the municipality, local
authorities can prescribe clear timeframes and processes for the different stages of
internal investigations relating to alleged misconduct.?’”s In addition to municipalities'
duties to manage conflicts of interest, municipalities can develop policies that require
newly employed public officials to undergo an orientation programme aimed at instilling
an ethical working culture.274 Such a local policy could also provide an ongoing lifestyle
audit during employment and an exit interview to ensure ethical behaviour until the last
day of employment.17s Lastly, it was found that municipalities can establish their own

local anti-corruption institutions.:77

1769 See para 5.2.3 above.
1770 See para 5.2.3.2 above.
1771 See para 5.2.3.3 above.
1772 See para 5.4 above.
1773 See para 5.3.1.4 above.
1774 See para 5.3.2.4 above.
1775 See para 5.3.2 above.
1776 See para 5.4 above.
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6.6 Recommendations

6.6.1 Rectification of the specific shortcomings in South African law and

policy
6.6.1.1 Initiate a review of anti-corruption law and policy

To address the identified shortcomings in paragraph 6.5.3, the following is recommended.
South African anti-corruption law and policy may have to be reviewed by the South
African Law Reform Commission and relevant executives. The purpose of such a review
would be to fill some specific gaps: Firstly, more robust safeguards against political
interference in local governance must be provided for in the Systems Act, the Structures
Act and the MFMA. Secondly, amendments must be made to require all anti-corruption
institutions, such as the Public Service Commission, the Competition Commission, the
Human Rights Commission, and the Auditor-General to be easily accessible to the public.
Thirdly, additions must also be made to existing anti-corruption law to give one of the
many anti-corruption institutions the mandate to educate the community on corruption
matters. For this purpose, the South African Law Reform Commission may consider
amending the Public Protector Act 23 of 1994 and the South African Human Rights
Commission Act 40 of 2013 to mandate the Public Protector and the Human Rights
Commission to educate the public on corruption and raise awareness of the impacts

thereof.
6.6.1.2 Increase access to municipal information

To address the need for improved access to municipal information, the following is
recommended. The national legislature and relevant executives should enact law and
policy measures to increase access to public information. The PAIA, MIMF and MFMA
must stipulate what municipal records should proactively be made available and that it
should be done so in an easily understandable format. This recommendation specifically
refers to municipal records required to empower stakeholders to detect corruption, such
as tender awards, individual performance reports of municipal officials, and expenditure
reports. The amended laws and policies must include a requirement for municipalities to

publish all declarations of interest of municipal officials and municipal councillors.
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Measures for increased access to municipal records must be accompanied with
enforcement mechanisms which will ensure that municipalities that do not adhere to such
measures can be held accountable. Moreover, the PAIA, MFMA, and MIMF must make
provision for the distribution of municipal records on various platforms, including

websites, social media, and local announcement boards.
6.6.1.3 Provide for follow-up mechanisms for mandatory reports

The national legislature and relevant executives are recommended to review law and
policy such as the MFMA, the MIMF, and the Systems Act to provide for legal mechanisms
to require monitoring and supervisory institutions of municipalities to follow up on the
content of municipal reports. Typically, these reports include the annual Auditor-General's
Report and the annual municipal performance report as per section 121 of the MFMA. It
is recommended that additions must be made to the mentioned laws and policies!’”” which
oblige supervisory and monitoring institutions to thoroughly review all municipal reports
and duly consider their contents with the specific purpose of detecting potential acts of
corruption. Furthermore, these laws and policies should be amended to include provision
for procedures on how reasonable suspicions of corruption based on municipal reports

should be dealt with by the supervisory and monitoring institutions of local government.
6.6.1.4 Improve whistle-blower protection

Whistle-blower protection should be improved. It is specifically recommended that the
national legislature amends the definition of protected disclosures as in section 1 of the
Protected Disclosures Act 26 of 2000 to include disclosures made by people who are not
in an employment relationship with the accused. Witness protection as described in
section 7 of the Witness Protection Act 112 of 1998 must also be amended to protect
people who have witnessed corruption and their family and other closely associated
people, but who are not yet considered witnesses in court proceedings. A further

recommendation is that an anti-corruption or law enforcement institution, such as SAPS

1777 The MFMA; the MIMF; the Systems Act.
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or the National Prosecuting Authority be mandated to monitor and oversee whistle-blower

and witness protection for corruption related matters.
6.6.2 Provide support for policy-based non-compliance

Law and policy, for example the MIMF, which require municipalities to have a specific
anti-corruption policy framework in place, should make provision for other institutions
such as SALGA, the MEC for Local Government or the Provincial Treasury to provide
support to municipalities to develop and implement the mandatory policy framework. In
addition, provision must be made in law and policy to appoint a responsible person or
institution, such as the MEC of Local Government or the Provincial Treasury, to supervise
and monitor the development and implementation of the mandatory anti-corruption
policy framework. It is further recommended that law and policy determine that the
nominated institution or person has enforcement mechanisms at its disposal when
municipalities refuse to develop and implement the required anti-corruption policy

framework.

6.6.3 Initiate a national peer learning initiative for improved corruption

prevention in local government

The study recommends that the MIMF and the Local Government Anti-Corruption
Strategy (2015) be amended to establish a national peer learning initiative. Some
municipalities have employed innovative policy measures to prevent corruption. The
national department responsible for local government in South Africa should, through the
MIMF and the Local Government Anti-Corruption Strategy (2015), encourage a national
peer learning initiative, similar to the SALGA Anti-Corruption Summit 2013,2778 to enable
and oblige municipalities to share their experiences on what measures were employed to
prevent corruption and what successes were achieved. Anti-corruption experiences in this

sense relate to what anti-corruption measure was used, how it was implemented,

1778 This summit was a once-off event. It is unclear why the summit did not take place after the one in
2013. It is therefore not possible to make a value judgement on the success of this summit in
preventing and controlling corruption in local government. A once-off summit, or peer learning
initiative such as this would not suffice to make a noticeable difference, it is therefore that the study
recommends an annual or bi-annual peer learning initiative. Persistence and consistency is required
to successfully prevent and combat corruption.
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whether and why it was effective and if changes should be made to the anti-corruption
measure. For example, a peer learning initiative could take the form of an annual and bi-
annual summit involving the senior managers of municipalities, researchers, the SALGA,
and other stakeholders. Another option policy makers may consider is creating a policy
measure that requires municipalities to summarise their anti-corruption experiences and

publish them in an online depository.
6.7 Remaining areas of research

The field of public sector corruption as it relates to local government and sustainability is
vast. This study was scoped to cover only specific aspects of this field. Remaining areas

of research include the following:
6.7.1 The nature and impact of corruption in specific municipal sectors

This research was founded on the limited existing literature on the scope and nature of
corruption in the different sectors in local government. A research project is needed that
focusses on the peculiarities and scope of corruption in sectors often neglected in
corruption studies, such as land use, water service delivery and infrastructure
management, and what should be done to better shield these sectors from the public

sector corruption as a method to improve local sustainability.

6.7.2 The effectiveness of the existing anti-corruption law and policy

framework in South Africa

This study focussed on whether the necessary law and policy were in place to prevent
public sector corruption in South African local government and not how additional law
and policy measures can be employed to prevent corruption. Much value would be added
to this topic should future research explore if and how this legal framework is
implemented. Knowing if the existing anti-corruption measures in law and policy are
implemented could indicate whether other law and policy anti-corruption measures are
required to prevent public sector corruption in local government. Preventing public sector

corruption in local government consists of more than law and policy anti-corruption
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measures; this study field might thus be enriched by research on the non-legal gaps in

preventing corruption, such as political will.
6.7.3 Empirical perspectives on the meaning of corruption

A study of corruption raises many questions of a philosophical nature. Many of these
questions relate to the sense of morality of a specific community. What is considered
corruption in a specific community? Are all acts of corruption considered morally wrong,
or must a degree of seriousness accompany these acts? Does the community want to
prevent all acts of corruption or just some? Is corruption necessary in a specific
community to promote the healthy functioning of healthy public governing systems? Many
studies have been done to explore questions of this type, but they do not rely on factual
and empirical data on corruption in local government. These studies are needed to
establish context-specific information on the extent of corruption, the costs of corruption
and the success of anti-corruption efforts. Without this knowledge the task of establishing
what should be done and what is being done to prevent corruption in the name of local

sustainability remains a difficult one.
6.8 Conclusion

Public sector corruption must be prevented in order to increase sustainability in South
African local government.177 It is based on this premise that the study investigated how,
from the perspective of law, public sector corruption in local government can be
prevented in the pursuit of sustainability in South African municipalities.1&® Fourteen
standards to prevent corruption can be identified from international and regional law and
policy. When evaluated against these standards, it was found that South Africa has a
good basis of law and policy measures to prevent corruption.:7st However, it was argued
that some minor improvements to these measures could greatly contribute to the
prevention of corruption.:’s2 In addition, it was shown that many municipalities do not

share legally prescribed information or have a mandatory integrity policy framework in

1779 See para 1.1 above.
1780 See para 1.6 above.
1781 See para 3.1 above.
1782 See para 4.5 above.
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place to prevent corruption. It was found, therefore, that before any novel policy
measures to prevent corruption are considered, municipalities must first implement what
is available.17ss Without the proper implementation of existing law and policy measures to
prevent corruption in all spheres of government one cannot accurately evaluate whether

additional measures are required to prevent corruption.i7

It is trusted that this study has contributed to the body of academic literature dedicated
to municipal governance and the prevention of public sector corruption as part of
municipalities' pursuit of sustainable development. It is believed that if the
recommendations are implemented, by the various addressees, South African local
government will increasingly be enabled to make inroads on its journey towards a more

sustainable work and living environment for every member of society.

1783 See para 5.2.3 above.
1784 See para 5.5 above.
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ANNEXURE A: RESULTS OF THE QCA

The QCA was conducted by the author of this thesis. The QCA considered the websites and accessible policies of all 257 South African

municipalities (local, district and metropolitan) between 1 October and 31 December 2020.1785
Assignment of values to variables:
The boxes marked with an "x" are to indicate that no information was available on the municipal website on that variable.

Variable 1: Does the municipality have an up-to-date website?17ss Full compliance (2) was assigned if the municipality had a website that
was updated in 2020. Partial compliance (1) was assigned to municipalities that had a website which was not updated in 2020. Null

compliance (0) was assigned if no website was found or if a link to a website was found but the page was not accessible.

Variable 2: Are codes of conduct available on the municipality's website?7e” Full compliance (2) was assigned if the municipality had
formulated its own codes of conduct according to schedules 1 and 2 of the Systems Act. Partial compliance (1) was assigned if any
reference could be found on municipal websites or policies to a code of conduct or if reference was made to schedules 1 or 2 of the

Systems Act. Null compliance (0) was assigned where nothing related to codes of conduct was found on municipal websites or in policies.

1785 The findings tabled in this annexure may be contradictory to other studies and research on the performance of municipalities. It must be noted that many
different methods and criteria exist which can be used to classify municipalities as the ‘best’ or ‘worst’. For example, when a municipality is considered to be
the worst in terms of service delivery related criteria, such a ranking may be indicative of a lack of capacity and skills, and not necessarily a lack in policy
measures to prevent corruption. The findings of this table only shows us which municipalities have the required policies in place to prevent corruption and
which municipalities have legally prescribed information available on their websites.

1786 See Table 1 above.

1787 See Table 1 above.
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Variable 3: Are monthly budget statements accessible on the municipality's website?17es Full compliance (2) was assigned where
municipalities had an accessible monthly budget statement newer than October 2020. Partial compliance (1) was assigned if any monthly
budget statement was accessible irrespective of the date. Null compliance (0) was assigned if no monthly budget statements could be

found on the municipality's website.

Variable 4: Is the annual budget of the municipality available on the municipality's website?17e° Full compliance (2) was assigned if the
municipality's annual budget was accessible for the financial year 2019/20 or 2020/21. Partial compliance (1) was assigned to
municipalities if annual budgets were accessible on the municipality's website. Null compliance (0) was assigned if no annual budget

was accessible on the municipality's website.

Variable 5: Are the municipality’s policies accessible on its website?:7% Full compliance (2) was assigned to municipalities that had more
than ten policies accessible on its website. Partial compliance (1) was assigned to municipalities that had more than five policies but
fewer than ten accessible on their website. Null compliance (0) was assigned where a municipality had fewer than 5 policies accessible

on its website.

Variable 6: Does the municipality refer to its anti-corruption hotline on its website?:7: Full compliance (2) was assigned for the municipal

website referring to the municipality's hotline to report fraud and corruption. Partial compliance (1) was assigned for the municipal

178 See Table 1 above.
1789 See Table 1 above.
1790 See Table 1 above.
1791 See Table 1 above.
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website referring to the national hotline to report fraud and corruption. Null compliance (0) was assigned where no reference was made

to any hotline to report fraud and corruption.

Variable 7: Does the municipality have PAIA guidelines and manuals in three official languages?:7e2 Full compliance (2) was assigned
where PAIA guidelines and manuals were available in three official languages or if references were made to them on the municipality's
website or in municipal policies. Partial compliance (1) was assigned where PAIA guidelines and manuals were available in one official
language or if references were made to them on the municipality's website or in municipal policies. Null compliance (0) was assigned
where no PAIA guidelines or manuals could be found and no reference were made to them on the municipality's website or in municipal

policies.

Variable 8: Are the PAIA guidelines and manuals accessible on the municipality's website?17es Full compliance (2) was assigned if the
PAIA guidelines and manuals were accessible on the municipality's website. Partial compliance (1) was assigned where the researcher
could find any reference to PAIA guidelines or manuals on the municipality's website or in municipal policies. Null compliance (0) was

assigned if PAIA guidelines or manuals were not accessible on the municipality's website or where no reference was made to them.

Variable 9: Are public notices such as excluding public procurement matters accessible on the municipality's website?17s+ Full compliance

(2) was assigned if the newest public notices listed on the website were not older than 2020. Partial compliance (1) was assigned if

1792 Gee Table 1 above.
1793 See Table 1 above.
1794 GSee Table 1 above.
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public notices were accessible on the municipality's website, but they were older than January 2020. Null compliance (0) was assigned

if no public notices could be found on the municipality's website.

Variable 10: Is SCM-related information such as tender notices accessible on the municipality's website?:7%s Full compliance (2) was
assigned if the newest SCM-related information listed on the website was not older than 2020. Partial compliance (1) was assigned if
SCM-related information was accessible on the municipality's website but was older than January 2020. Null compliance (0) was assigned

if no SCM-related information could be found on the municipality's website.

Variable 11: Does the municipality have a reporting channel to report any unethical behaviour and misconduct?:#s Full compliance (2)
was assigned where a communication channel specifically dedicated to reporting any unethical behaviour and misconduct was available
on the municipality’s website. Partial compliance (1) was assigned for any feedback option, detailed contact lists or any other methods
which would make reporting a concern relating to misconduct and unethical behaviour of municipal officials possible. Null compliance
(0) was assigned where no dedicated reporting channel, no feedback option or any other method for reporting concerns was found on

the municipality's website and where only poor contact lists were available on the municipality's website.

Variable 12: Does the municipality have an internal audit committee or unit?:7%7 Full compliance (2) was assigned where a municipality
listed an internal audit committee on the website as part of the municipality's institutional structure or where the municipality’s policies

referred to such a committee. Partial compliance (1) was assigned where a municipality showed that key positions in the internal audit

1795 GSee Table 1 above.
1796 See Table 1 above.
1797 See Table 1 above.
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committee were vacant. Null compliance (0) was assigned where no reference could be found to the existence of an internal audit

committee on the municipality's website or in its policies.

Variable 13: Does the municipality have a department of finance?7es Full compliance (2) was assigned where a municipality provided
information on its financial department on the website as part of the municipality's institutional structure. Partial compliance (1) was
assigned where a municipality showed that key positions in the financial department were vacant. Null compliance (0) was assigned

where no information could be found on the municipality's financial department on its website.

Variable 14: Does the municipality have an integrity champion?:e Full compliance (2) was assigned where a municipality listed an
integrity champion or a risk management officer on the website as part of the municipality's institutional structure or where the
municipality's policies referred to such a person. Partial compliance (1) was assigned where reference to any integrity management
structure was found on the municipality's website or in its policies. Null compliance (0) was assigned where no reference could be found

to the existence of an integrity champion on the municipality's website or in its policies.

Variable 15: Does the municipality have an integrity management policy?:e Full compliance (2) was assigned where a municipality
referred to integrity management, instilling ethics or improving ethics in the municipality's policies. Partial compliance (1) if no reference

was made to integrity management, instilling ethics or improving ethics in the municipality's policies, but reference was made to codes

1798 GSee Table 1 above.
1799 See Table 1 above.
1800 See Table 1 above.
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of conduct. Null compliance (0) if no reference was made to integrity management, instilling ethics, improving ethics or codes of conduct

in the municipality's policies.

Variable 16: Does the municipality have a fraud or corruption prevention policy?:0: Full compliance (2) was assigned where a municipality
had an accessible fraud or corruption policy. Partial compliance (1) was assighed where the municipal website referred to a fraud or
corruption policy, but the policy was not accessible. Null compliance (0) was assigned where the municipality's website did not refer to

a fraud or corruption policy and such a policy could not be found.

Variable 17: Does the municipality have an SCM policy?:e2 Full compliance (2) was assigned where a municipality had an accessible SCM
policy. Partial compliance (1) was assigned where the municipal website referred to an SCM policy, but the policy was not accessible.

Null compliance (0) was assigned where the municipality’s website did not refer to an SCM policy and such a policy could not be found.

Variable 18: Does the conflict-of-interest policy provide for a process to declare personal interests before employment?:e0s Full compliance
(2) was assigned where the municipality's conflict-of-interest policy made provision for a process to declare personal interests before
employment. Partial compliance (1) was assigned where the codes of conduct referred to declaring interests or where the conflict-of-
interest policy is not accessible. Null compliance (0) was assigned where the conflict-of-interest policy did not make provision for such

a process or no policy could be found.

1801 Gee Table 1 above.
1802 Gee Table 1 above.
1803 Gee Table 1 above.
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Variable 19: Does the conflict-of-interest policy provide for a process to declare personal interests after employment?:s04 Full compliance
(2) was assigned where the municipality's conflict-of-interest policy made provision for a process to declare personal interests during
employment. Partial compliance (1) was assigned where the codes of conduct referred to declaring interests or where the conflict-of-
interest policy was not accessible. Null compliance (0) was assigned where the conflict-of-interest policy did not make provision for such

a process or no policy could be found.

Variable 20: Does the conflict-of-interest policy provide for a process to declare gifts?es Full compliance (2) was assigned where the
municipality's conflict-of-interest policy made provision for a process to declare gifts. Partial compliance (1) was assigned where the
codes of conduct referred to declaring interests or where the conflict-of-interest policy was not accessible. Null compliance (0) was

assigned where the conflict-of-interest policy did not make provision for such a process or no policy could be found.

Variable 21: Does the conflict-of-interest policy provide for a process to gain written consent for external remunerative work?:s6 Full
compliance (2) was assigned where the municipality's conflict-of-interest policy made provision for a process to obtain written consent
for external remunerative work. Partial compliance (1) was assigned where the codes of conduct referred to declaring interests or where
the conflict-of-interest policy was not accessible. Null compliance (0) was assigned where the conflict-of-interest policy did not make

provision for such a process or no policy could be found.

1804 Gee Table 1 above.
1805 See Table 1 above.
1806 See Table 1 above.
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Variable 22: Does the municipality have a human resource management policy?7 Full compliance (2) was assigned where a municipality
had an accessible human resource management policy. Partial compliance (1) was assigned where the municipal website referred to a
human resource management policy, but the policy was not accessible. Null compliance (0) was assigned where the municipality's

website did not refer to a human resource management policy and such a policy could not be found.

Variable 23: Does the whistle-blowing policy have a process to report misconduct?:e Full compliance (2) was assigned where the
municipality's whistle-blowing policy made provision for a process to report misconduct. Partial compliance (1) was assigned where the
whistle-blowing policy was not accessible. Null compliance (0) was assigned where the whistle-blowing policy did not make provision

for such a process or no policy could be found.

Variable 24: Does the whistle-blowing policy have a process to provide feedback for reports to whistle blowers?e¢ Full compliance (2)
was assigned where the municipality's whistle-blowing policy made provision for a process to provide feedback for reports to whistle
blowers. Partial compliance (1) was assighed where the whistle-blowing policy was not accessible. Null compliance (0) was assigned

where the whistle-blowing policy did not make provision for such a process or no policy could be found.

Variable 25: Does the whistle-blowing policy provide protection for whistle blowers?0 Full compliance (2) was assighed where the

municipality's whistle-blowing policy made provision for the protection of whistle blowers. Partial compliance (1) was assigned where

1807 See Table 1 above.
1808 See Table 1 above.
1809 See Table 1 above.
1810 See Table 1 above.
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the whistle-blowing policy was not accessible. Null compliance (0) was assigned where the whistle-blowing policy did not make provision

for such a process or no policy could be found.

Variable 26: Does the whistle-blowing policy provide consequences for those who retaliate against whistle-blowers?:s1: Full compliance
(2) was assigned where the municipality's whistle-blowing policy made provision for a process to provide for consequences against those
who retaliated against whistle blowers. Partial compliance (1) was assigned where the whistle-blowing policy was not accessible. Null

compliance (0) was assigned where the whistle-blowing policy did not make provision for such a process or no policy could be found.

Variable 27: Does the municipality have a communications policy that allows the municipality to monitor official communications for
signs of corruption?:s:2 Full compliance (2) was assigned where a municipality had an accessible communications monitoring policy that
allows monitoring of official communications for signs of corruption. Partial compliance (1) was assigned where the municipal website
referred to a communications monitoring policy, but the policy was not accessible. Null compliance (0) was assigned where the

municipality's website did not refer to a communications monitoring policy and such a policy could not be found.

Variable 28: Does the investigations policy set out the process for investigating misconduct?::3 Full compliance (2) was assigned where
the municipality had an accessible investigations policy that sets out the process for investigating misconduct. Partial compliance (1)
was assigned where the municipal website referred to an investigations policy, but the policy was not accessible or where another policy

made provision for an investigation process such as a fraud or corruption policy. Null compliance (0) was assigned where the

1811 Gee Table 1 above.
1812 Gee Table 1 above.
1813 Gee Table 1 above.
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municipality's website did not refer to an investigations policy, such a policy could not be found and no other policy made provision for

an investigation process for allegations of misconduct.

Variable 29: Does the investigations policy provide for measures to ensure the independence of investigators?:s4 Full compliance (2)
was assigned where the municipality had an accessible investigations policy providing for measures to ensure the independence of
investigations. Partial compliance (1) was assigned where the municipal website referred to an investigations policy, but the policy was
not accessible or where another policy made provision for the independence of investigators such as a fraud or corruption policy. Null
compliance (0) was assigned where the municipality's website did not refer to an investigations policy, such a policy could not be found,

and no other policy made provision for the independence of investigators.

Variable 30: Does the investigations policy set out the roles and responsibilities of all the stakeholders involved in investigations?:s:s Full
compliance (2) was assigned where the municipality had an accessible investigations policy that sets out the roles and responsibilities
of all the stakeholders involved in investigations. Partial compliance (1) was assigned where the municipal website referred to an
investigations policy, but the policy was not accessible or where another policy made provision the roles and responsibilities of all the
stakeholders involved in investigations such as a fraud or corruption policy. Null compliance (0) was assigned where the municipality's
website did not refer to an investigations policy, such a policy could not be found, and no other policy made provision for the roles and

responsibilities of all the stakeholders involved in investigations.

1814 Gee Table 1 above.
1815 GSee Table 1 above.
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Variable 31: Does the municipality have a disciplinary policy?:6 Full compliance (2) was assigned where a municipality had an accessible
disciplinary policy. Partial compliance (1) was assignhed where the municipal website referred to a disciplinary policy, but the policy was
not accessible. Null compliance (0) was assigned where the municipality's website did not refer to a disciplinary policy and such a policy

could not be found.

Variable 32: Does the municipality have a performance management policy and system?:7 Full compliance (2) was assigned where a
municipality had an accessible performance management policy. Partial compliance (1) was assigned where the municipal website
referred to a performance management policy, but the policy was not accessible. Null compliance (0) was assigned where the

municipality's website did not refer to a performance management policy and such a policy could not be found.

Variable 33: Does the municipality have a risk management policy?:88 Full compliance (2) was assigned where a municipality had an
accessible risk management policy. Partial compliance (1) was assigned where the municipal website referred to a risk management
policy, but the policy was not accessible. Null compliance (0) was assigned where the municipality's website did not refer to a risk

management policy and such a policy could not be found.

Variable 34: Does the anti-corruption policy have a definition of corruption?: Full compliance (2) was assigned where the municipality

had an accessible anti-corruption policy that describes corruption. Partial compliance (1) was assigned where the municipal policy only

1816 See Table 1 above.
1817 See Table 1 above.
1818 See Table 1 above.
1819 See Table 1 above.
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referred to the PreCCA definition of corruption. Null compliance (0) was assigned where the municipality's policy provided no description

of corruption.

Variable 35: Does the anti-corruption policy have measures to prevent corruption?:2e Full compliance (2) was assigned where the
municipality had an accessible anti-corruption policy that sets out measures to prevent corruption. Partial compliance (1) was assigned
where the municipal policy only referred to the prevention of corruption. Null compliance (0) was assighed where the municipality's

policy provided nothing relating to the prevention of corruption.

Variable 36: Does the anti-corruption policy have measures to detect corruption?:e2t Full compliance (2) was assigned where the
municipality had an accessible anti-corruption policy that sets out measures to detect corruption. Partial compliance (1) was assigned
where the municipal policy only referred to the detection of corruption. Null compliance (0) was assigned where the municipality's policy

provided nothing relating to the detection of corruption.

Variable 37: Does the anti-corruption policy have procedures to investigate corruption?:s22 Full compliance (2) was assigned where the
municipality had an accessible anti-corruption policy that sets out measures to investigate corruption. Partial compliance (1) was assigned
where the municipal policy only referred to the investigation of corruption. Null compliance (0) was assigned where the municipality's

policy provided nothing relating to the investigation of corruption.

1820 Gee Table 1 above.
1821 Gee Table 1 above.
1822 Gee Table 1 above.
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Variable 38: Does the anti-corruption policy have procedures to resolve corruption?:23 Full compliance (2) was assigned where the
municipality had an accessible anti-corruption policy that sets out measures to resolve corruption. Partial compliance (1) was assigned
where the municipal policy only referred to the resolution of corruption. Null compliance (0) was assigned where the municipality's policy

provided nothing relating to the resolution of corruption.

Municipalities are arranged according to province and their district municipalities according to the list as on https://municipalities.co.za/.
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1823 Gee Table 1 above.
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District
Blouberg
Local
Lepelle-
Nkumpi
Local
Molemole
Local
Polokwane
Local
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District
Ba-
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a Local
Greater
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Local
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Letaba
Local
Greater
Tzaneen
Local
Maruleng
Local
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e District
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Local




Ephraim
Mogale
Local
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Tubatse
Local

Makhuduth
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Local

Vhembe
District

Collins
Chabane
Local

Makhado
Local

Musina
Local

Thulamela
Local

Waterberg
District

Bela-Bela
Local

Lephalale
Local
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Mookgoph
ong Local

Mogalakwe
na Local
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i Local
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District
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Local
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Local
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Gert
Sibande
District

Chief
Albert
Luthuli

Local

Dipaleseng
Local

Dr Pixley
Ka Isaka
Seme
Local
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Mbeki
Local

Lekwa
Local

Mkhondo
Local

Msukaligw
a Local

Nkangala
District

Dr JS
Moraka
Local

Emakhaze
ni Local

Emalahleni
Local

Steve
Tshwete
Local

Thembisile
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Victor
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Local

Frances
Baard
District

Dikgatlong
Local
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Magareng
Local

Phokwane
Local

Sol Plaatje
Local

John Taolo
Gaetsewe
District

Ga-
Segonyana
Local

Gamagara
Local

Joe
Morolong
Local

Namakwa
District

Hantam
Local

Kamiesber
g Local

Karoo
Hoogland
Local

Khai-Ma
Local

Nama Khoi
Local

Richtersvel
d Local

Pixley Ka
Seme
District
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Local
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Local
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erg Local
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Local
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e Local

Ubuntu
Local
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District
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Local
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District

Greater
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n
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Local
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h Local
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Local
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District
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West Local
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Local

Prince
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Bitou Local
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Local

Kannaland
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Local
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Local
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Local

Swellenda
m Local

Theewater
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West Coast
District
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Local
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Local
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Local
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Bay Local
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Local
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n
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246




Maphumul
0 Local
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King
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uMgungun
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Local

Mkhambat
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Local
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e
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District
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Local
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City of
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n

City of
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Local
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District
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Nala Local

Tokologo
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Local
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N
N
o
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District
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Mnquma | 2|2 |1]|2|2]|1]0]|]0|0|2|0|2|2]2]|2|2]|]2]2
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Local
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Mgijima
Local
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Local
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Local
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District
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Local
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Local
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Local

OR Tambo
District
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Hill Local
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Local
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Local
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District
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Local
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Local
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Local
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Local
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Local
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Valley
Local
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