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ABSTRACT 

This mini-thesis investigates the alternatives that members can explore in resolving 

international trade disputes, given the Appellate Body (AB) crisis prevailing at the once 

hailed "jewel crown" of the World Trade Organisation (WTO) system. It analyses the 

effectiveness of the WTO dispute settlement system over 25 years of existence in four 

areas: (1) efficacy of dispute resolution; (2) inclusiveness of the dispute settlement 

process; (3) compliance with WTO obligations; and (4) legislative-judicial balance in 

dispute settlement. The study also addresses the perennial procedural- and substantive 

problems, the current AB problem faced by the WTO conflict resolution system, and the 

options available to resolve these issues. The mini-thesis also describes and addresses 

alternatives to the conflict resolution structure in the WTO. The ultimate conclusion is that 

alternative methods are temporary solutions and members should continue to work 

towards breathing new life into the AB, strengthening consultations and negotiating the 

much-needed changes to the WTO framework in general. 

LIST OF KEYWORDS 

Appellate body, dispute settlement system, international trade, World Trade Organisation, 

Dispute Settlement Body, Dispute Settlement Understanding, United States of America.



ii 

 

 

TABLE OF CONTENTS 

ABSTRACT ........................................................................................................... i 

LIST OF KEYWORDS ............................................................................................ i 

LIST OF ABBREVIATIONS .................................................................................. v 

CHAPTER 1 ......................................................................................................... 1 

1 Introduction ................................................................................................. 1 

1.1 Background to the problem ................................................................... 1 

1.2 Research problem .................................................................................. 4 

1.3 Motivation ............................................................................................ 11 

1.4 Research question ................................................................................ 13 

1.5 Research methodology ........................................................................ 13 

1.6 Framework of the mini-dissertation .................................................... 13 

1.7 Relevance for the research unit ........................................................... 14 

CHAPTER 2 ....................................................................................................... 15 

2 Efficacy of the WTO Dispute Settlement System ....................................... 15 

2.1 Introduction ......................................................................................... 15 

2.2 Relevant edifices of the WTO DSS ....................................................... 16 



iii 
 

 

2.3 Effectiveness of the WTO DSS.............................................................. 18 

2.3.1 The efficiency of dispute resolution ........................................................ 18 

2.3.2 Inclusiveness of DS process ................................................................... 23 

2.3.3 Compliance with the WTO obligations .................................................... 26 

2.3.4 Legislative-judicial balance in DS ............................................................ 27 

2.4 Concluding remarks ............................................................................. 29 

CHAPTER 3 ....................................................................................................... 32 

3 Issues arising from the WTO Dispute Settlement System ........................ 32 

3.1 Introduction ......................................................................................... 32 

3.2 Issues arising and ways of addressing them ....................................... 32 

3.2.1 Procedural issues .................................................................................. 32 

3.2.2 Substantive issues ................................................................................. 36 

3.2.3 The "AB crisis" ...................................................................................... 38 

3.3 Concluding remarks ............................................................................. 47 

CHAPTER 4 ....................................................................................................... 48 

4 Viable alternatives to the WTO Dispute Settlement System ..................... 48 

4.1 Introduction ......................................................................................... 48 

4.2 Viable alternatives to the WTO DSS ..................................................... 48 



iv 
 

 

4.2.1 Bilateral or plurilateral ad hoc agreements .............................................. 49 

4.2.2 "Plurilateral treaty outside the DSU" ....................................................... 55 

4.2.3 Article 5 of the DSU: good offices, conciliation, and mediation ................. 56 

4.2.4 DS under FTAs, PTAs or RTAs ................................................................ 58 

4.3 Concluding remarks ............................................................................. 60 

CHAPTER 5 ....................................................................................................... 62 

5 Conclusion and recommendations ............................................................. 62 

5.1 Introduction ......................................................................................... 62 

5.2 Identified problems and issues ............................................................ 62 

5.3 Recommendations ................................................................................ 66 

5.3.1 Encouraging more WTO members to join the MPIA ................................. 66 

5.3.2 Hillman's approach of establishing a separate "Rules Appellate Body" within 

AB.........................................................................................................67 

5.3.3 Permanent panel chairs ......................................................................... 68 

5.3.4 Amendment to the DSU to address procedural and substantive issues ...... 68 

5.3.5 WTO reforms ........................................................................................ 69 

REFERENCE LIST .............................................................................................. 71 

 



v 
 

 

LIST OF ABBREVIATIONS  

AALCO Asian-African Legal Consultative Organisation 

AB  Appellate Body 

ACWL  Advisory Centre for WTO Law 

ADA   Anti-Dumping Agreement (1994) 

ADR  Alternative dispute resolution 

AJIL   American Journal of International Law 

ASCM  Agreement on Subsidies and Countervailing Measures (1994) 

CARICOM Caribbean Community and Common Market 

CTEI   Centre for Trade and Economic Integration 

CUSMA Canada-US-Mexico Agreement (2018) 

DG  Director-General 

DS  Dispute Settlement 

DSB  Dispute Settlement Body 

DSS  Dispute Settlement System 

DSU  Dispute Settlement Understanding (1994) 

EC  European Community 



vi 
 

 

EU  European Union 

FTAs  Free Trade Agreements 

GATT  General Agreement on Tariffs and Trade (1947) 

IGDC  Informal Group of Developing Countries 

IPRs  Intellectual Property Rights 

JITLP   Journal of International Trade Law and Policy 

JSDLP  Journal of Sustainable Development Law and Policy 

LDCs  Least Developed Countries 

MAS  Mutually Agreed Solution 

MPIA  Multiparty Interim Appeal Arbitration Arrangement (2020) 

NAFTA  North American Free Trade Area (1994) 

NGOs  Non-Governmental Organisations 

PTAs  Preferential Trade Agreements 

RTAs  Regional Trade Agreements 

SCM   Subsidies and Countervailing Measures Agreement 

S&D  Special and Differential Treatment 

SOCBs  State-owned commercial banks  

SOEs  State-owned Enterprises 



vii 
 

 

TRIMs  Trade-related investment measures  

US  United States of America 

USDOC United States Department of Commerce 

WTO  World Trade Organisation (1994) 

 

  



viii 
 

 

LIST OF FIGURES  

Figure 1: Outcomes of WTO Disputes 30 October 1995.



1 
 

CHAPTER 1 

1 Introduction 

1.1 Background to the problem 

The multilateral1 trading regime has been institutionalised in the World Trade 

Organisation (WTO), a member-driven2 organisation engendered to liberalise global 

trade. Since its creation in 1995, the WTO is by far the most relevant inter-

governmental organisation dealing with the regulation of global trade amongst States, 

and the main forum for addressing trade disputes. The WTO ushered in significant 

changes to the international trade dispute settlement system that prevailed under the 

General Agreement on Tariffs and Trade (1947) (GATT). 

The noteworthy changes included the rules regarding the compiling and the adoption 

of a panel report and the creation of an Appellate Body (AB) comprising seven judges. 

The WTO dispute resolution scheme also referred to as the "jewel in the crown"3 of 

the WTO, provides a strict quasi-judicial procedure with exclusive and mandatory 

jurisdiction over  all members and the WTO agreements, the right of appeal to the AB, 

the procedures for the payment of penalties, and the authorisation of retaliation against 

the offending members(s).4 

                                        
 
1  Ruggie 1992 International Organization 562, 571 defines "multilateralism" as an "institutional form 

which coordinates relations among three or more states on the basis of ″generalized″ principles of 
conduct- that is, principles which specify appropriate conduct for a class of actions, without regard 

to the particularistic interests of the parties or the strategic exigencies that may exist in any specific 

occurrence". 
2 Jackson 2001 Journal of International Economic Law 67, 72. 
3 Foster 2017 Commonwealth Law Bulletin 154. 
4 AALCO 2019 http://www.aalco.int/Final%20Investment%20and%20Trade%20Law%20Brief%202019. pdf at 

11.5. Yerxa and Wilson in Key Issues in WTO Dispute Settlement: The First Ten Years 32-45 It is 

an entity such as an Arbitration panel which has been given powers and procedures resembling 
those of a Court of law or judge, and which is  



2 
 

The WTO rules have, to a great extent, governed international trade disputes 

effectively for more than two decades, based on three basic principles: 

(a) recognition of multilateral adjudication; 

(b) forbidding of counter-retaliation; and, 

(c) the regulation of remedies.5 

Over the years, the WTO's dispute settlement system (DSS) has attracted enormous 

interest from members due to its rule-based orientation, binding nature, and well-

established appellate system.6 As a result, the system has been described as:  

The most extensive network of dispute settlement obligations in contemporary 
international law.7 

The WTO DSS is administered by a rotating team of judges and full-time staff members, 

including legal practitioners.8 The WTO members that are parties to the dispute may 

attempt to resolve the issues through negotiations or mediation.9 The negotiations or 

mediation procedure under the auspices of the Good Office is a voluntary exercise.10 

                                        
 

obliged to objectively determine facts and draw conclusions from them so as to provide the basis 
of an official action. The WTO DSU process consists of quasi-judicial bodies in charge of adjudicating 

disputes between Members involves both parties and third party’s cases (these include 
the DSB panels; the AB; arbitrators; independent experts; and several specialized institutions). The 

DSU quasi-judicial procedures encompasses stages in the process such as, a panel review process 

and an appellate stage. 
5 AALCO 2019 http://www.aalco.int/Final%20Investment%20and%20Trade%20Law%20Brief%202019. pdf 
6 Mitchell 2008 Legal AJIL 181. 
7 Collier and Lowe 2000 The Settlement of Disputes in International Law 104. 
8 Article 17(1) Rules Dispute Settlement Understanding on Rules and Procedures Governing the 

Settlement of Disputes, Marrakesh Agreement Establishing the World Trade Organisation, Annexure 

2, 1869 U.N.T.S. 401, 33 I.L.M 1226 (1994) states: "A standing Appellate Body shall be established 
by the DSB. The Appellate Body shall hear appeals from panel cases. It shall be composed of seven 

persons, three of whom shall serve on any one case. Persons serving on the Appellate Body shall 
serve in rotation. Such rotation shall be determined in the working procedures of the Appellate 

Body". 
9 Article 5 of the DSU. 
10 Article 5(1) of the DSU. 
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Once the WTO appoints a panel to hear a case – its ruling is binding (if not overturned 

by AB) and is then adopted by the Dispute Settlement Body (DSB).11  

If the respondent country is found guilty, it must either terminate the objectionable 

conduct or pay restitution, failing which the applicant country may take retaliatory 

action, such as raising tariffs and blocking imports.12 

Since its inception in 1995, nearly 600 trade related disputes have been registered with 

the WTO DSS comprising the panels and AB, but most of these disputes have been 

settled through negotiations and mediation before active litigation.13 Disputes arise 

when the cause of action or conduct is due to a member of the WTO, and it is only on 

this basis that the panel can be constituted.  

In the event that a party is not satisfied, it may appeal to AB. The panel and the AB 

may, depending on the circumstances, move to make recommendations and rulings 

requiring such an offending member to change their measures and ensure compliance 

with the WTO obligations.14 The panel reports and the AB reports are usually carefully 

considered because they generate plentiful controversy and have significant economic 

consequences for companies, consumers and workers, and significant political 

implications for governments.  

This study looks into the international trade disputes settlement mechanisms in order 

to explore alternatives to the WTO dispute resolution mechanisms. 

                                        
 
11 WTO date unknown 

https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s4p1_e.htm 
12 Payosova, Hufbauer and Schott 2018 https://piie.com/system/files/documents/pb18-5.pdf. 
13 WTO (1994) https://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm. 
14 Mitchell 2008 Legal AJIL 181. 
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1.2 Research problem 

While the WTO DSS has, to a large extent, facilitated the successful settlement of 

international trade disagreements amongst members, this has not been without 

challenges. Currently, the WTO conflict resolution system is facing an unprecedented 

crisis.  The Secretariat of the Asian-African Legal Consultative Organisation (AALCO) 

noted, in October 2019, that the WTO was afflicted by political divisiveness, 

chaos, and the possibility of unravelling of the global economic order. This has created 

a situation where economically powerful states behave arbitrarily and use 

the retaliation remedy unjustifiably.15 The enforcement norms of the WTO have 

significantly been undermined by the United States of America (US),16 as well as 

unilateral responses adopted by other members.17 

                                        
 
15  AALCO 2019 http://www.aalco.int/Final%20Investment%20and%20Trade%20Law%20Brief%202019. pdf 

at 11-12. 
16  The US’s policies which is a significant economic power in the world has violated WTO enforcement 

norms and prompted other countries to similarly abandon these norms in several ways, including 

the block on the AB appointments. See also Brewster 2019 AJIL Unbound 61. 
17 World Trade Organisation, date unknown Disputes by Member, available at 

https://www.wto.org/english/tratop_e/dispu_e/dispu_by_country_e.htm, [Accessed on June 26, 

2021];  In United States case of Certain Measures on Steel and Aluminium Products (DS548) on 1 
June 2018, the EU requested consultations with the US concerning certain measures imposed by 

the US to allegedly adjust imports of steel and aluminium into the US, claiming that the measures 

appear to be inconsistent with Arts 2.1, 2.2, 3.1, 4.1, 4.2, 5.1, 7, 9, 11.1(a), 12.1, 12.2 and 12.3 of 
the Agreement on Safeguards; ArtsI:1, II:1(a), II:1(b), X:3(a), XI:1, XIX:1(a) and XIX:2 of the 

GATT 1994; and Art XVI:4 of the WTO Agreement (1994). On 8 June 2018, Japan requested to join 
the consultations. On 13 June 2018, China requested to join the consultations. On 14 June 2018, 

Thailand and Turkey requested to join the consultations. On 15 June 2018, Canada, Hong Kong, 

China, India, Mexico, Norway and the Russian Federation requested to join the consultations. On 
18 June 2018, Indonesia requested to join the consultations. In this case the US violated s 232 by 

imposing tariffs on aluminium and steel imports from WTO members, in the name of national 
security. The American claims of national security justifications for these goods strain credulity, and 

the tariffs have imposed unexpected economic costs on military allies and adversaries alike. As a 
result, the EU filed a complaint at the WTO, but also declared that it will treat these tariffs as 

safeguards, a domestic measure designed to respond to a surge of imports. By reclassifying the 

tariffs as safeguards, the EU claims that it can adopt compensatory measures – through higher 
tariffs immediately. Although the EU’s unilateral measure is an understandable attempt to react in 

real time to the US’ very broad national security claim, it also violates the WTO enforcement norms  
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Concerning the DSS, several substantive and procedural issues have been persistent 

over the years. A key provision that guides Panels and the AB in interpreting the 

agreements is Article 3.2 of the Dispute Settlement Understanding (1994) (DSU).18 

Serious substantive and procedural issues have been persistent in the WTO DSS,19 

including assessing whether Panels and the AB respect the limitations contained in 

Article 3.2 as read with Article 19.2 of the DSU.20  

These limitations include: not creating or diminishing rights or obligations; not giving 

advisory opinions on issues not raised in the dispute at hand; the overreaching or 

activist behaviour of the AB; and ex AB judicial officers proceeding to adjudicate 

disputes despite the expiry of their term in office.21 

                                        
 
that these matters should be subject to multilateral adjudication. Mexico and Canada, have similarly 

adopted unilateral responses. 
18 This Art states: "The dispute settlement system of the WTO is a central element in providing security 

and predictability to the multilateral trading system. The Members recognize that it serves to 

preserve the rights and obligations of Members under the covered agreements, and to clarify the 

existing provisions of those agreements in accordance with customary rules of interpretation of 
public international law. Recommendations and rulings of the DSB cannot add to or diminish the 

rights and obligations provided in the covered agreements". 
19 AALCO 2019 

http://www.aalco.int/Final%20Investment%20and%20Trade%20Law%20Brief%202019. pdf at 

12-13. See also Grozoubinski 2020 https://www.lowyinstitute.org/publications/world-trade-
organization-optimistic-pre-mortem-hopes-resurrection. Other substantive (legalistic) issues include 

the issuance of advisory opinions on issues not in the submissions, inappropriate reliance on 
precedent, the AB permitting deviation from the DSU without affirmative authorization by the DSB, 

constitutional flaw: lack of effective check on AB decisions found to be political unacceptable by 
Members, breakdown of the WTO as a legislating institution, and the judicial law-making of the AB, 

that is, rulings on the substance of cases (not just the legalities). Two procedural issues that are 

related are the disagreement of Members on the appointment of new AB judges, and the AB judges 
continuing to hear cases once their own terms have expired. Another procedural challenge is the 

AB taking longer to decide cases than the 90 days prescribed. 
20 Article 19.2 of the DSU emphasises that, "in accordance with paragraph 2 of article 3, in their 

findings and recommendations, the panel and Appellate Body cannot add to or diminish the rights 

and obligations provided in the covered agreements". 
21 Claussen 2018 Proceedings of the ASIL Annual Meeting 316.  
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The WTO AB was criticised for its position as expansive rather than restrictive in 

explaining uncertainty and identifying problems in agreements.22 Notwithstanding this, 

a close reading of Article 3.2, in conjunction with Articles 17.12 and 19.2 of the DSU, 

indicates that the nature and functions of the AB are not clearly spelt out. In terms of 

Article 3.2 of the DSU, the AB's powers are limited to "clarify the existing provisions" 

of the WTO agreements and its rulings.  

The US, at the 29 October 2018 meeting of the WTO Dispute Settlement Body argued 

that under Article 11, "just as a panel may not ignore its terms of reference as 

established by the DSB to make findings that cannot assist the DSB in making its 

recommendations", so too the AB is not sanctioned to exceed the panel's terms of 

reference to issue findings on issues unnecessary to resolve a dispute. Article 3.2 

provides:  

The dispute settlement system of the WTO is a central element in providing security 
and predictability to the multilateral trading system. The Members recognize that it 
serves to preserve the rights and obligations of Members under the covered 
agreements and to clarify the existing provisions of those agreements in accordance 
with customary rules of interpretation of public international law.23 

Article 3.2 is neither a directive to panels or the AB nor authorisation for them. There 

is no "shall" or "may" in this text. Instead, it is a statement: what members have agreed 

upon flows from the system when it operates in accordance with the provisions agreed 

by members. Furthermore, Article 17.12 of the DSU, usually misread, provides that  

The Appellate Body shall address each of the issues raised in accordance with 
paragraph 6 during the appellate proceeding.  

Where the ordinary meaning of "address" is to "think about and begin to deal with (an 

issue or problem)", in the context of the AB, to address an issue is not necessarily to 

                                        
 
22 AALCO 2019 http://www.aalco.int/Final%20Investment%20and%20Trade%20Law%20Brief%202019. pdf 

at 12-13. 
23  US Mission to International Organisation in Geneva 2018 https://geneva.usmission.gov. 
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resolve that issue. Furthermore, contrasted with the immediate context of Article 17.13, 

Article 17.12 does not direct the AB to "make legal findings and conclusions" on each 

of the issues raised on the appeal.24 

The AB has been supplementing its judgments with rules that are the result of delicate 

political compromises.25 Plus, the AB's judicial activism or law-making has consistently 

favoured liberalisation over interpretations that accept both the social- and political 

significance of trade remedies and the WTO exceptions.26 

                                        
 
24 Article 17.12 of the DSU. 
25   Bacchus, Lester and Zhu 2018 Cato Institute Policy Analysis 6. Bachus et al argue that China 

continues to fall short of meeting its WTO commitments to safeguard copyrights, trademarks, 
patents, and other intellectual property rights after 17 years in the WTO. Despite the fact that the 

WTO has extensive and detailed subsidies rules that can be used to challenge China's behavior, 

member states have brought only a few complaints against China, including an ongoing case 
involving agricultural subsidies (see Appendix 1). The AB has been supplementing its judgments 

with rules resulting from delicate political compromises, but none has been brought against China 
so far this year. One of China's trade practices that violates WTO regulations is the government's 

subsidization of both SOEs and private businesses. 
26 WTO date unknown https://www.wto.org/english/tratop_e/dispu_e/dispu_by_country_e.htm In 

United States - Measures Affecting the Cross-Border Supply of Gambling and Betting Services - 
Communication from Antigua and Barbuda WT/DS285/26, 25 April 2013, Antigua and Barbuda 
(Antigua) was claiming that US federal, state, prevented operators of online gambling casinos from 

offering their services in the US, thus violated specific commitments under the General Agreement 

on Trade of Services (GATS) and several GATS articles. The US argued that online gambling did not 
fall within the special GATS commitment and that even if it did, the ban on online gambling was 

justified under article XIV of the GATS, which provided an exception to the commitment. The WTO 
through a panel report in November 2004 concluded that the US GATS schedule included specific 

commitments on gambling and betting services within the scope of "other recreational services 

(except sporting)." It explained that market access requires that all countries accord treatment to 
all other member countries no less favourable than what is specified in its schedule, and if cross-

border movement of capital is an essential part of the service, it must be allowed. It ruled that the 
US laws were not justified under the GATS article XIV exception allowing a country to adopt 

measures when "necessary" to protect public morals and/or public order. While the Panel did find 
that the US measures were designed "to protect public morals and/or to maintain public order" 

within the meaning of the article XIV (a) exception of the GATS, the Panel further found that the 

measures in question had a significant impact on trade and thus concluded that consultations and 
negotiations with Antigua were reasonable alternatives, which forbade the laws from qualifying as 

"necessary". Conclusions on this case shows that were trade liberalization principles are challenged, 
the WTO always find ways to protect them.  
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The WTO has been unable to conclude a round table of negotiations since the Doha 

Roundtable Negotiations  of 2001.27 This has led to a more asymmetric international 

trade system.28 The WTO's objective is to assist trade-flow to be smoother and more 

predictable, lowering trade barriers where they can be lowered, writing rules for 

maintaining trade barriers, and for other trade policies in reaction to new developments 

in the international trade environment.29 The Doha Roundtable of Negotiations 

objective was to champion a series of reforms in the global trading system by lowering 

trade barriers and reviewing trade rules and by prioritising developing countries' needs 

and interests.30 When the Doha Roundtable of Negotiations were launched, ministers 

pledged to make positive efforts to ensure that developing countries, particularly the 

least developed, secure a share of global trade growth commensurate with their 

economic development needs. These efforts included enhanced market access, 

balanced rules, and well-targeted, sustainably funded projects.31 

In this regard, a collapse of negotiations and failure to formulate a way forward creates 

a developmental gap, especially for developing countries who stand to benefit from the 

proceedings. The inability to negotiate has, to a great extent, been a challenge to the 

AB. Arguments have been advanced that the AB's activism in the DSS has also been 

eroding the WTO's negotiation or mediation function.32  

Steinberg explains that the WTO's judges who sit on the panels and the AB have been 

increasingly dogged by criticisms of "judicial activism" in their decisions.33 The reaching 

                                        
 
27    New York Times 2016 https://www.nytimes.com/2016/01/01/opinion/global-trade-after-the-failure-

of- the-doha-round.html 
28 Steinberg 2018 Proceedings of the ASIL Annual Meeting 318. 
29  Reiterer 2009 https://doi.org/10.1177/146499340900900409. 
30  WTO date unknown wto.org/English/trapo_e/dda_e/dda_e.htm 
31    WTO date unknown wto.org/English/trapo_e/adda_e.htm 
32    Steinberg 2018 Proceedings of the ASIL Annual Meeting 317.  
33    Steinberg 2018 Proceedings of the ASIL Annual Meeting 318.  
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of an impasse in the trade negotiations under the Doha roundtable negotiations have 

generated uncertainties about the future of the WTO as a negotiating forum.34 Other 

scholars explained that the impasse signals a paralysis in the negotiating function of 

the WTO, whether it is on market access or on the rule-making. Moreover, Steinberg 

argues that even beyond the negotiating function of the WTO, the paralysis of the 

system also raises urgent questions about the ability of the system to respond to the 

pressing challenges of our times, such as trade change, climate change, food security, 

and price volatility.  

As the fissures in the multi-national trade law systems progress due to the deadlock in 

negotiations, some members have resorted to bilateralism or 

plurilateralism.35According to, Deardorff plurilateral agreements are: 

Both within the WTO and separate from it, contrast with larger multilateral agreements 
in that the former are signed by, and apply to, only those countries that choose to do 
so, while all WTO members must be party to the multilateral agreements.  

The impasse referred to above only indicates the WTO’s inability to adapt to emerging 

global trade priorities, which cannot be solved through bilateral deals.36 As of the end 

of December 2019, the AB had only one judge left after the terms of the other two (of 

the remaining three) judges came to an end.37 The first term of the remaining judge 

                                        
 
34    Bellmann, Hepburn and Wilke 2012 journal.openedition.org/poldev/1012 
35     Deardorff 2006 Glossary of International Economics. Three significant multilateral agreements were 

signed in 1997, less than two years after the World Trade Organization was founded. The United 
States (US), the European Union (EU), Japan, and Canada began negotiations in 1996 to eliminate 

tariffs on computers, telecommunications equipment, semiconductors, and semiconductor 

manufacturing machines in the industrial tariffs area. After negotiations that included some non-
quad countries, a framework agreement was reached at the first WTO Ministerial Meeting in 

Singapore in December 1996.  
In the form of the Ministerial Declaration on Trade in Information Technology, 29 countries 

(including 15 EU members) agreed to eliminate tariffs on information technology (ITA Declaration). 

Nakatomi 2013 https://www.adb.org/sites/default/files/publication/156294/adbi-wp439.pdf   
36 AALCO 2019 http://www.aalco.int/Final%20Investment%20and%20Trade%20Law%20Brief%202019. pdf 

at 13. 
37 Steinberg 2018 Proceedings of the ASIL Annual Meeting 316.  

http://www-personal.umich.edu/~alandear/glossary/w.html#wto
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comes to an end on 30 November 2020.38 The inability of the members to reach an 

agreement on the nomination and selection of new AB judges' has rendered the AB 

non-functional.  

This means that members who are unsatisfied with the panels' recommendations can 

appeal to the AB, but such appeals cannot be heard. This is explicitly captured in Article 

16.4 of the DSU, which prevents members from endorsing the rulings of a panel 

pending the finalisation of the appeal by the AB. The effect of this is that the panel's 

recommendations are non-binding, and the member whose rights have been infringed 

is barred from invoking any retaliatory measure until such time that the panel's decision 

has been upheld.39  

In view of the fact that the AB is currently not operational, any member at the receiving 

end of an undesirable decision of the panel may obstruct the formal endorsement of 

the panel's report by merely filing an appeal.40 

Experts have blamed the US administration for undermining the WTO in its refusal to 

join other members in appointing new AB judges.41 The US has consistently disagreed 

with some of the AB's decisions, describing them as overreaching and activist, and has 

gone ahead to prevent members from enjoying their right to the resolution of a 

dispute.42 The US has also complained that the WTO is incapable of policing China 

whose state-led economic- and trade policies are unfriendly to global free-trade and 

that the enforcement mechanisms are too inadequate to address its concerns.43  

                                        
 
38 Steinberg 2018 Proceedings of the ASIL Annual Meeting 316.   
39 Payosova, Hufbauer and Schott 2018 https://piie.com/system/files/documents/pb18-5.pdf. 
40 Payosova, Hufbauer and Schott 2018 https://piie.com/system/files/documents/pb18-5.pdf. 
41 Council of Councils 2019 http://grupopuntadeleste.com/en/a-final-chapter-for-the-wto-five-

experts-give-their-assessments/. 
42 Grozoubinski 2020 https://www.lowyinstitute.org/publications/world-trade-organization-optimistic-

pre-mortem-hopes-resurrection. 
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According to Thorstensen, the US has every right to oppose the AB's practises but does 

not have any right to bar other members from using the dispute settlement 

mechanism.44 Hillman, a former AB judge, argues that the inability of the AB to hear 

appeals makes the WTO DSS redundant and carries the risk of turning "every future 

trade dispute into its own mini trade war".45 

To this end, this study deals with the question of whether the WTO members have any 

other viable options or alternatives for settling their trade disputes, by utilising 

alternative dispute resolution mechanisms? 

1.3 Motivation 

As already stated, the non-functional WTO's AB has dealt a significant blow to the DSS. 

This is interesting considering that the AB has been the most successful international 

tribunal in the world's history in more than two decades.46 The US, a significant role 

player in the multilateral trade system has, since 2017, disagreed with the AB's 

decisions, arguing that they are overstretching and engaged in activism by interpreting 

the agreements too broadly and thereby inserting new rights and obligations, which 

they perceived to be discriminatory against the US.47  

                                        
 
43 USTR 2017 https://ustr.gov/sites/default/files/files/Press/Reports/China%202017%20WTO%20Report. pdf 

at 5. 
44 Council of Councils 2019 http://grupopuntadeleste.com/en/a-final-chapter-for-the-wto-five-

experts-give-their-assessments/. 
45 Hillman 2018 https://www.law.georgetown.edu/wp-content/uploads/2018/12/Hillman-Good-Bad-

Ugly-Fix-to-WTO-AB.pdf. 
46 Council of Councils 2019 http://grupopuntadeleste.com/en/a-final-chapter-for-the-wto-five-

experts-give-their-assessments/. 
47 Council of Councils 2019 http://grupopuntadeleste.com/en/a-final-chapter-for-the-wto-five-

experts-give-their-assessments/. 

https://ustr.gov/sites/default/files/files/Press/Reports/China%202017%20WTO%20Report.%20pdf
http://grupopuntadeleste.com/en/a-final-chapter-for-the-wto-five-experts-give-their-assessments/
http://grupopuntadeleste.com/en/a-final-chapter-for-the-wto-five-experts-give-their-assessments/
http://grupopuntadeleste.com/en/a-final-chapter-for-the-wto-five-experts-give-their-assessments/
http://grupopuntadeleste.com/en/a-final-chapter-for-the-wto-five-experts-give-their-assessments/
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Faced with a non-functional AB due to the US blockade of appointments, the WTO and 

its members are left with looking for solutions and viable alternatives or options 

available to resolve trade disputes. 

This study is justified due to the scarcity of literature in treating the above statement 

of the problem that it seeks to address. Given that the WTO's AB membership was 

reduced to one, by the end of December 2019, thus rendering it non-functional, it is 

submitted that this study's timing is appropriate as it presents an opportunity to 

understand how some of the members have responded to the crisis. The study analyses 

the efficacy of the WTO DSS since its inception and explores the alternatives to the 

WTO's dispute resolution mechanisms in settling international trade disputes, following 

the current crisis facing the AB, before making concluding remarks and 

recommendations. 

The subjects: International Trade Law and International Investment Law, although 

closely interrelated, have different legal regimes that apply to them. The study's scope 

is limited to the WTO DSS, its effectiveness, the emerging issues and proposals for 

addressing them, and the viable alternatives available to the WTO members in resolving 

international trade disputes. The study does not look into the settlement of investor-

state investment disputes. 

The objective of this research is to study the viable options that member states can 

employ in resolving trade disputes following the crisis that is facing the WTO DSS. The 

specific objectives of the study are to: 

(a) analyse the legal framework's efficacy for the settlement of trade disputes 

available to parties under the WTO system; 

(b) identify the issues arising from the disputes settlement framework at the WTO 

system and suggest ways inwhich such issues can be addressed; and 
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(c) identify and explain viable alternatives for parties to international trade disputes 

in living through the WTO disputes settlement crisis. 

1.4 Research question 

The mini-thesis seeks to answer the following research question: 

Are there viable alternatives or options to the WTO's dispute settlement mechanisms 

that members can explore in view of the prevailing AB crisis? 

1.5 Research methodology 

The thesis aims to meet the mentioned objectives by examining and reviewing the 

extant literature (information and data) obtained from various sources. This discourse 

is desk-top based and is qualitative in nature. In order to achieve the objectives, set 

out hereinbefore, reliance is placed on existing library materials and internet sources. 

The primary sources that are relied on include, inter alia: international instruments; 

documents; policies; treaties; conventions; and case law. 

Secondary sources that are relied on include books; book chapters; journal articles; 

expert opinions; and official reports. These sources help analyse the international trade 

dispute settlement mechanisms with specific reference to the WTO system, as to find 

alternative mechanisms in resolving trade disputes. 

1.6 Framework of the mini-dissertation 

The thesis comprises five chapters and deals with the following aspects: introduction; 

assessment of the WTO DSS; issues arising from the WTO DSS; viable alternatives to 

the WTO DSS; conclusion; and recommendations. 
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1.7 Relevance for the research unit 

This study explores alternatives to the WTO dispute resolution measures. The mini-

thesis falls within the overall research unit themes: law, justice and sustainability as 

well as finance, trade and innovation. 
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CHAPTER 2  

2 Efficacy of the WTO Dispute Settlement System 

2.1 Introduction 

Generally, both the critics and defendants of the DSS of the WTO believe that it is a highly 

effective system. The WTO DSS performs the judicial and enforcement functions of the 

organisation and it is important to analyse its political features and underpinnings. The 

WTO has been unable to conclude a round table discussion since its creation after the 

latest Doha Round of Negotiations failed in 2019. This, coupled with the rapidly changing 

environment, the pressing needs for international cooperative action to address concerns 

around food security, climate change, and unsustainable trade imbalances, have seen gaps 

growing in the multilateral trading system.48  

Recognising that gaps were increasing and hard to bridge, trade negotiators began 

discussing options for a "soft landing" mainly on what a "Plan B" might appear to be.49 

Based on this, members agreed to finalise a mini-package focused on concerns of Least 

Developed Countries (LDCs) and to also establish a work plan to resolve other issues. At 

the insistence of the US, the discussions were broadened to include non-LDC issues. LDCs 

demanded that the discussions should include duty-free quota-free access for their 

exports; an LDC services waiver, a "step forward" on cotton, and improved rules of origin 

and non-LDC' issues ranging from fishery subsidies to trade facilitation and export 

competition.50 Discussions shifted as to focus on non-Doha issues and on a work plan for 

concluding Doha, whilst holding parallel discussions on possible LDC deliverables.51 

                                        
 
48  Bellmann, Hepburn and Wilke 2012 journal.openedition.org/poldev/1012 
49  Bellmann, Hepburn and Wilke 2012 journal.openedition.org/poldev/1012 
50  Imboden 2015 Bridges Africa: Trade and Sustainable Development News and Analysis 13. 
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This chapter analyses and diagnoses the effectiveness of the WTO DSS since its creation. 

Before doing this, it is important to briefly examine the salient features of the DSS that 

have a considerable impact on the effectiveness of the system. 

2.2 Relevant edifices of the WTO DSS 

Five relevant edifices of the WTO DSS can be identified, which have a considerable impact 

on the efficacy of the system. First and foremost, the WTO introduces several crucial 

substantive rules that did not exist under the previous regime (General Agreement on 

Tariffs and Trade (1947) (GATT). The WTO includes matters such as intellectual property 

rights (IPRs); services; agriculture; and trade-related investment measures (TRIMs). Iida 

points out that this expansion of the scope of the international trade mechanism will 

potentially have a substantial impact on the efficacy of the WTO DSS, since a significant 

number of conflicts have, so far, dealt with all these new problems.52 

Secondly, it recognised that the rulings of the panel and the AB are instantaneously 

endorsed by the Dispute Settlement Body (DSB), save for cases where there is an 

agreement between the disputing parties to reverse them.53 This means that the AB has 

the ultimate power on appeals with the understanding that its rulings are neutral for not 

favouring a particular government and independent of any governments' pressures.54  

                                        
 
51  Bellmann, Hepburn and Wilke 2012 journal.openedition.org/poldev/1012   
52  Iida 2004 Global Governance 211. 
53 Iida 2004 Global Governance 211. 
54 Iida 2004 Global Governance 209. To retaliate in the context of the WTO dispute settlement system is 

to temporarily "suspend concessions or other obligations" by the complaining side in relation to a losing 

country in a dispute in order to encourage the other losing country to comply with the DSB ruling. It 
could for example take the form of blocking imports by raising import duties on products from the losing 

part above agreed limits to levels so high that the imports are too expensive to sell within certain limits.  

In principle, the retaliation should be in the same sector as the dispute or in a different sector of the 
same agreement or under a different agreement, if the first option is not practical or would not be 

effective. The objective is to minimize the chances of actions spilling over into unrelated sectors while 
at the same time allowing the actions to be effective. 
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As a result, governments usually weigh the merits and precedents of cases and make 

decisions to file or defend only those cases with greater chances of winning. Under this 

feature of automatic adoption of the panel report, there is a greater likelihood of retaliation 

as a remedy of the offending party. This is because it is not easy for the guilty (defending) 

party to either block a guilty finding or a request for retaliation, which is similar to the 

bygone GATT procedure.  

Thirdly, there is the speeding-up of the DS process due to the strict timelines of the 

proceedings at the WTO. This seems to be designed to reduce delay tactics which may 

render the procedure less effective at the WTO. Of course, the resolution of disputes 

expeditiously is important because it enables the successful party to reap the benefits. 

Therefore, it can be said that both parties are incentivised to resolve through using this 

dispute settlement procedure.  

Fourthly, under the banner of the appeal procedure, the AB can modify, uphold or overturn 

rulings of the panels.55 The appeals process is available to both the parties and a party to 

a dispute may approach the AB if the panel ruled against it on a certain matter or the relief 

granted is simply inadequate.56 The appeal process is quite often used by parties because 

it offers reputational concerns of governments to show constituency of having fought good 

fights.57  

As of 30 October 2020, 597 disputes had been referred to the DSB, resulting in 264 panel 

reports, with 174 notifications of appeal in original proceedings that represented almost 

66 per cent.58 Lastly, the WTO DS process allows the participation of non-governmental 

organisations (NGOs), thus making the process more transparent and accessible. For 

                                        
 
55 Article 17 of the Understanding on Rules and Procedures Governing the Settlement of Disputes (1994). 
56 Iida 2004 Global Governance 2009. 
57 Iida 2004 Global Governance 210. 
58 WTO date unknown https://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm. 

https://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm
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instance, in the US-Shrimp matter59 heard by the AB,  NGOs were permitted to file a brief 

to the other party's (US's) submissions. 

2.3 Effectiveness of the WTO DSS 

How effective has the WTO DSS been over the years? What are the approaches or 

dimensions for analysing the effectiveness of the DSS? The extant literature that tends to 

answer these questions features key debates on the performance of the WTO DSS.  

The success of the DS mechanism can be evaluated by promoting time-and-cost-effective 

conflict settlement, maintaining a fair playing field, aligning trade- and non-trade issues, 

as well as balancing legislative and judicial processes.60 Agon advocates for "a broad goal-

based effectiveness approach" that takes into account various changing goals of the WTO 

DSS.61 Kim conceptualises effectiveness as success in achieving the objectives of the WTO 

system, by having regard to the following (which is also embraced for analysing the 

efficacy of the WTO DSS): 

(a) the efficiency of dispute resolution; 

(b) inclusiveness of DS process; 

(c) compliance with the arbitration obligations; and 

(d) legislative-judicial balance in DS.62 

2.3.1 The efficiency of dispute resolution 

The WTO DSS was intended to facilitate dispute resolution. A survey of the matters 

brought to the WTO DSS indicates that on 30 October 2020, there were 597 requests for 

                                        
 
59     Panel Report United States – Import Prohibition of Certain Shrimp and Shrimp Products WT/DS58/R 

(15 May 1998) para. 91. 
60 Iida 2004 Global Governance 208. 
61 Agon 2016 World Trade Review 118-122.  
62 Kim 2017 https://oxfordre.com/politics/view/10.1093/acrefore/9780190228637.001.0001/acrefore-

9780190228637-e-536. 
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consultations circulated to all the WTO members.63 The WTO's method of counting 

disputes is that: (a) a complaint made by several members in a single document on the 

same trade measure(s) by a particular country is counted as one dispute, and (b) different 

complaints made by various members are counted as distinct disputes even if the subject 

matters are related or same. A submission is made that although the number of disputes 

under this method may be misleading because complaints with similar substances are 

usually handled by the same panels, this study adopts the WTO's method of counting 

disputes. 

The answer to the question of the overall track of DS lies in the examination of the decision 

and reasons of the panel or the AB.64 It is only that once that assessment is made 

conclusions may be drawn with regard to the expectations of the parties. Iida relies on the 

parties' assessment to come up with three categories of satisfactory outcomes: (a) the 

implementation of the WTO rulings by parties; (b) the settlement of disputes by the parties 

themselves, with or without the WTO adjudication; and (c) the fora finds no transgression 

on the part of the respondents, therefore, requiring no relief granted.65 Of course, tracking 

the second category requires reliance on the parties themselves. The last category can be 

considered as successful legal dispute outcomes. Iida proceeds to classify the disputes 

filed in the WTO up to October 2003 into resolved; ongoing; pending; and those whose 

final results are unknown, and concluded.66 The records indicate that the DSS performed 

well in the first few years and from 1998, it did not perform smoothly.67 

This study classifies the 597 disputes referred to consultations as of 30 October 2020 into 

three broad categories: (1) resolved; (2) ongoing; and (3) pending in Figure 1. The 

                                        
 
63 WTO 1994 https://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm 4. 
64 Reich 2017 European University Institute (EUI) Working Papers 3. 
65 Iida 2004 Global Governance 211-212. 
66    Iida 2004 Global Governance 211-212. 
67 Iida 2004 Global Governance 211-212. 
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resolved disputes refer to those in which reports have been adopted and no further action 

is required, and those cases where settlement agreements have been reached or action 

simply ceased by the initiator. The resolved disputes represent 29 per cent of the total 

disputes (176 in number).  The pending disputes refer to those in which consultations are 

still ongoing. 176 cases (almost 30 per cent of the total disputes) lie in this category as of 

30 October 2020. Under this category, complainants have requested consultations with 

the respondents, no dispute panels have been established, and there is no withdrawal or 

mutually agreed solutions notified. Complainants may have abandoned or withdrawn these 

disputes or reached mutually agreed solutions with the respondents but have not notified 

the DSB.  

Figure 1 classifies the disputes according to the above criterion. The disputes are divided 

into the year in which the request for consultations was made. Figure 1 illustrates that the 

WTO DSS had a good track record of resolving disputes for the first three years up to 

1997. The record falls between 1998 and 1999, started to rise from 2000 up to 2002, and 

started declining again from 2003 and has not been able to rise again. This rise and fall 

scenario can be attributed to the increasing numbers of ongoing disputes with 

unsatisfactory outcomes over the years. This category of disputes is undergoing 

adjudication or is in the implementation stage. Evidence shows that disputes take longer 

in these two stages due to endless litigation, renegotiations, and implementation 

proceedings all favouring a mutually agreed settlement.68  

The pending cases over the years constitute almost a third of the disputes but most of 

them could have been abandoned or withdrawn with the complainants failing to notify the 

WTO. The overall conclusion is that the WTO DSS performed fairly well in its first ten 

years, but thereafter it has not been working as effectively and efficiently as expected. 

                                        
 
68  Alschner 2013 World Trade Review 13(01) 87. 
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Figure 1: Outcomes of WTO Disputes 1995-30 October 2020 

 

The WTO has a primary goal of promoting trade between countries, as well as 

intermediating trade disputes between its members. Alschner states that the WTO DSS 

has been grappling with trade wars (clash of economic systems endangering global 

prosperity) between member states mainly the US and China.69 In this regard, the 

efficiency of the WTO DSS is also assessed on the basis of the organisation's ability to 

prevent or deal with trade wars as they occur.70  

Trade wars manifest in a series of trade disputes, however, some trade wars are not 

brought to the WTO irrespective of evidence of countries disregarding the general trade 

                                        
 

69     Alschner 2013 World Trade Review 13(01) 87. 
70     Alschner 2013 World Trade Review 13(01) 87. 
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norms for the achievement of certain policy goals.71 Both scenarios pose serious threats 

to the functioning of the multilateral trade system. The second scenario occurs because 

the WTO DSS has no effective sanctions for enforcing its internal system, however, where 

one party chooses to act within the system and is authorised to retaliate – such retaliation 

could be informed by the extent to which unilateral retaliation has already occurred outside 

the WTO.72  

It has been argued that the WTO DSS can manage trade wars because the major trading 

countries have been active participants in the system over the years.73 However, there is 

a need to address the valid issues of the WTO DSS, the WTO substantive law, the 

observance of the legal rules, and joint decision making in the WTO process, in order to 

ensure that the mechanism continues to handle trade wars effectively.74  

For example, whilst mutually agreed solutions (MAS) has added stability to the multilateral 

trading system, where they are used, the multilateral trading system may be at risk. 

Bacchus et al explain that the existing WTO rules are not adequate in all respects, as to 

deal with the unique challenges presented by China to the rules-based trading system.75 

Hence, China has continued to flout international trade rules, especially the WTO 

obligations to protect copyrights, trademarks, patents, and other intellectual property 

rights. The author suggests that the inadequacy of rules can be remedied through the 

adoption of better rules, and the strengthening of procedural- and substantive safeguards 

protecting collective stakeholders in settlements. 

                                        
 
71  Tarasofsky 2005 Chatam House, Ecologic Institute 13. 
72 Qureshi The World Trade Organization and the Promotion of Effective Dispute Resolution: In Times of 

a Trade War 155. 
73 Qureshi The World Trade Organization and the Promotion of Effective Dispute Resolution: In Times of 

a Trade War 155.  
74 Razavi 2013 doc.rero.ch/record/32628/files/these_Razavi.pdf. 
75    Bacchus, Lester and Zhu 2018 Cato Institute Policy Analysis 6. 
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2.3.2 Inclusiveness of DS process 

Inclusiveness of the DS process concerns whether or not there is fairness and participation 

of LDCs and developing countries, or what can be referred to as assuring a level playing 

field forall the WTO members.76 WTO disputes are expensive, require legal expertise, and 

may be unaffordable to small firms or developing countries.77 This could lead to many 

cases with legitimate grievances not being brought to DSS for consultations or amicable 

settlement. Iida argues that the best option for developing countries is to resort to 

bilateralism, because the other side is aware of the shortcomings of LDCs, for example, 

the lack of expertise in international trade and funds to sustain litigation at the WTO DSS.  

In this regard, it is submitted that with this approach there would be no reason to succumb 

to the demands of developed countries which makes LDCs appear invisible or not 

adequately represented at the WTO DSS. This follows from one of the reasons which 

resulted in the fall of the Doha Roundnegotiations where the developed countries in the 

WTO refuse to yield to the demands of the developing.  

At the Doha Roundin 2011, the G-33 made a series of proposals in favour of developing 

countries participating in the WTO, but the US and other developed countries continued 

to insist that developing countries' flexibilities should not undermine growth in normal 

trade, which curtails the developing countries' policy autonomy and hinder their ability to 

undertake protectionist policies that developed countries undertook to become rich.78 

The WTO system oversaw the underrepresentation of developing countries in the DSS and 

afforded them special treatment, consideration, and legal assistance.79 The WTO 

                                        
 
76 Anyiwe and Ekhator 2013 JSDLP 121. 
77 Anyiwe and Ekhator 2013 JSDLP 121. 
78  Bellmann, Hepburn and Wilke 2012 journal.openedition.org/poldev/1012 
79 Anyiwe and Ekhator 2013 JSDLP 121. The Anti-Dumping Agreement 1994 (hereafter the ADA) provides 

that special regard must be given by the developed country Members to the special situation of 
developing country Members when considering the application of anti-dumping measures. The ADA also  
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agreements contain special provisions which give developing countries special rights and 

which give developed countries the possibility to treat developing countries more 

favourably than other WTO members.80  

These special provisions referred to as "special and differential treatment" require all WTO 

members to safeguard the trade interests of developing countries, including, inter alia: 

longer time periods for implementing agreements and commitments or measures to 

increase trading opportunities for developing countries; the provision of support to help 

developing countries build their capacity to carry out WTO work; handling of disputes; and 

implementing technical standards.  

Furthermore, Articles 24.1 and 2 WTO DSU encourages members to give particular 

consideration to the special situation of the least-developed members where they are 

involved in a dispute with that member, at all stages of the dispute, and exercise due 

restraint in using the WTO DSS respectively. 

Notwithstanding the challenges experienced by LDCs, they have been able to file disputes. 

To date Brazil has filed 33 complaints, Mexico has filed 25 complaints, India has filed 24 

complaints, Argentina and China has each filed 21 complaints, Indonesia has filed 12 

complaints, Chile and Guatemala have each filed 10 complaints, and Honduras has filed 

10 complaints. These are amongst the biggest users of the WTO DSS.  

Developing countries have used the system to bring disputes against economic 

superpowers successfully such as in the US – Underwear (DS24); and US – Gambling 

(Article 21.5 – Antigua and Barbuda) (DS285).81 Developing countries have also used the 

WTO DSS against their fellow developing countries such as in Thailand - Cigarettes (a 

                                        
 
stipulates that constructive remedies provided for by the ADA must be explored before applying anti-

dumping duties where they would affect the essential interests of developing country Members. 
80  Hunter 2009 Global Economic Governance Programme Working Paper 15. 
81 Anyiwe and Ekhator 2013 JSDLP 138. 
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complaint by the Philippines in 2011) and Argentina-Financial Services (a complaint by 

Panama in 2016).82 

To date, of the LDCs, only Bangladesh has used the WTO DSS successfully as a 

complainant.83 The WTO DSS has not been used against the LDCs, however, LDCs have 

been third parties to 27 disputes. African countries have appeared as defendants 12 times 

(South Africa 5 times, Egypt 4 times, and Morocco 3 times) and 102 times as third parties.  

Only Tunisia has appeared 2 times as a complainant. This means that African countries do 

not often appear as defendants and do not file complaints at the WTO, however, they are 

fairly actively participating as third parties. Generally, the special rules for developing 

countries have been of limited significance,84 to date, as they continue to be targeted by 

developed countries as defendants. 

To date, the developing countries have scarcely participated in the WTO DSS. They have 

inaugurated the Advisory Centre on WTO Law (ACWL) in October 2004 to help them utilise 

the WTO DSS more effectively. Since its establishment, the ACWL has provided legal and 

capacitation assistance to LDCs, at a reduced cost. The ACWL also provides free of charge 

advice on all legal matters pertaining to the WTO system.85 The ACWL support to the 

countries identified also extends to all structures of the WTO which includes the panel, the 

AB, as well as the execution of the agreed resolution. To date, the ACWL has membership 

from 11 developed countries and 1 associate member (not entitled to its services), 37 

                                        
 
82 Anyiwe and Ekhator 2013 JSDLP 138. 
83 DS306: India-Anti-Dumping Measure on Batteries from Bangladesh (23 February 2006) Notification of 

Mutually Satisfactory Solution, G/ADP/D52/2, WT/DS306/3. 
84 Van den Bossche and Zdouc "The Law and Policy of the World Trade Organization: Text, Cases and 

Materials" 4th edition 293. 
85 Anon date unknown https://www.acwl.ch/legal-advice/. 
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developing countries, and 44 LDCs members of the WTO can access its services without 

becoming ACWL members.86  

Over the years, the ACWL has been a major player in the WTO DSS, assisting in the WTO 

DS proceedings since July 2001. The ACWL has provided support in 66 disputes by its staff 

and 7 disputes through external legal counsels.87 It is interesting to note that the ACWL 

offers courses and operates a secondment programme for trade lawyers, and seminars on 

the WTO legal issues that have so far benefited 43 government trade lawyers from 16 

developing countries and 10 different LDCs.88 

2.3.3 Compliance with the WTO obligations 

Compliance is an important, relevant, and appealing concept for measuring the 

effectiveness of international courts as it is central to the promotion and enhancement of 

rule of law, as it simplifies the work of scholars on the WTO DSS.89 As a result, over the 

years compliance has dominated the effectiveness studies of the WTO DSS. Generally, the 

WTO DSS enjoys high degrees of compliance rates with panels and the AB 

recommendations and rulings.90 

Agon argues that examining the efficacy of the WTO DSS using compliance only falls short 

of capturing the goal-shifting phenomenon which shows how the WTO DSS changes its 

priorities depending on the merits and distinct challenges of each case.91 This reasoning 

                                        
 
86 Anon date unknown https://www.acwl.ch/members-introduction/. 
87 Anon date unknown https://www.acwl.ch/wto-disputes/. 
88 Anon date unknown https://www.acwl.ch/training-introduction/. 
89 Agon 2016 World Trade Review 119.  
90 Van den Bossche and Zdouc "The Law and Policy of the World Trade Organization: Text, Cases and 

Materials" 4th ed 295. 
91 Agon 2016 World Trade Review 119. 

https://www.acwl.ch/wto-disputes/
https://www.acwl.ch/training-introduction/
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classifies disputes into "trade-and" disputes 92 and non-trade values"93 where the goal 

shifts to the legitimisation of the WTO DSS. For example, in EC - Asbestos (DS135)94 the 

AB shifted its goals and introduced new procedures for submitting amicus curiae briefs, 

where all those intending to appeal had to first submit an application for leave to file such 

a submission with the AB. These additional procedures are sanctioned under Rule 16(1)95 

of the Working Procedures for Appellate Review issued under the Understanding on Rules 

and Procedures Governing the Settlement of Disputes.96 In the case of US - Shrimp a 

greater part of the disputes were focussed on legal and political matters. There was no 

consensus amongst the members on whether the AB is authorised to accept an unsolicited 

amicus brief such as in the US-Shrimp case.  The lack of consensus in accepting unsolicited 

amicus briefs was reiterated in the Shrimp-Turtle and US - British Steel cases.97  

2.3.4 Legislative-judicial balance in DS 

The question of balancing legislation and adjudication in DS has resulted in concerns over 

the years.98 This may be viewed as judicial activism or law-making meant to "fill gaps" in 

                                        
 
92    Trade-and disputes "entail ideas of economic welfare and efficiency where the market serves as means 

to the ends. The market might support non-trade values like protection of the environment, animal 

rights, religious ethics, social rights, labour rights, human health etc. For example, organic products can 
be allocated through the market and without trade obstacles reach new territories to the benefit of inter 

alia consumers, human health, and the environment." Andersen 2015 

http://clok.uclan.ac.uk/13394/1/13394_Nontradevalues.WTO.AppellateBody.03.pdf 
93    Trade values refers to one of the non-trade policy objectives in the WTO treaties, like Art. XX of the 

General Agreement on Tariffs and Trade 1994 (GATT 1994), in order to be accepted. Andersen 2015 
http://clok.uclan.ac.uk/13394/1/13394_Nontradevalues.WTO.AppellateBody.03.pdf 

94     Appellate Body Report, European Communities – Measures Affecting Asbestos and Asbestos-Containing 
Products, WT/DS 135/AB/R, adopted 5 April 2001.   

95    Rule 16(1) provides: "In the interests of fairness and orderly procedure in the conduct of an appeal, 

where a procedural question arises that is not covered by these Rules, a division may adopt an 

appropriate procedure for the purposes of that appeal only, provided that it is not inconsistent with the 
DSU, the other covered agreements and these Rules. Where such a procedure is adopted, the division 

shall immediately notify the parties to the dispute, participants, third parties and third participants as 
well as the other Members of the Appellate Body." 

96    Ala’i 2000 Fordham Int’l LJ 64.  
97    Ala’i 2000 Fordham Int’l LJ 65. 
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the WTO agreements. Despite this, governments have been wary of the adjudicating 

bodies' overreaching or activist behaviour of substituting their judgments for rules that are 

a product of sensitive political compromises and negotiations.99 For example, the Informal 

Group of Developing Countries (IGDC) convened a special session on the Additional 

Procedures (2000), in response to the AB's rejection of the thirteen unsolicited amicus 

curiae briefs. This pertained to the appeal by Canada in EC - Asbestos (DS135), regarding 

the panel ruling adopting new procedures for such submissions, where all those who 

intended to submit amicus curiae briefs would first be required to submit an application 

for leave to file such a submission. The US was the only state to demur, arguing that the 

issue was not rather substantive and not procedural and that only members could 

decide.100 Furthermore, the US and other WTO members accused the AB of exceeding the 

remit of its mandate.101 It is argued that the Additional Procedures (2000), as well as the 

acceptance of unsolicited amicus filings in the US Shrimp case, caused dissatisfaction 

amongst several WTO members.102 The AB's decisions have generally favoured 

deregulation over interpretations that acknowledge the social and political importance of 

trade remedies and WTO exceptions.103 

Solutions on how to address the problems of over-reaching by panels and the AB in matters 

that are properly under the authority of other WTO bodies were suggested, including the 

General Council (legislative body) providing guidelines regarding the interpretation of 

agreements.104 The T20 Saudi Arabia "2020 Think Policy Brief" stipulated that there is 

                                        
 
98 AALCO 2019 http://www.aalco.int/Final%20Investment%20and%20Trade%20Law%20Brief%202019. 

pdf at 13. 
99 AALCO 2019 http://www.aalco.int/Final%20Investment%20and%20Trade%20Law%20Brief%202019. 

pdf at 13. 
100   Ala’i 2000 Fordham Int’l LJ 64. 
101 Ala’i 2000 Fordham Int’l LJ 65. 
102   Ala’i 2000 Fordham Int’l LJ 65. 
103  Steinberg 2018 Proceedings of the ASIL Annual Meeting 317. 
104  Iida 2004 Global Governance 221. 

http://www.aalco.int/Final%20Investment%20and%20Trade%20Law%20Brief%202019
http://www.aalco.int/Final%20Investment%20and%20Trade%20Law%20Brief%202019
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definitely a need for reform in order to deal with this matter.105 In this regard, it must be 

stressed that the WTO's adjudicating bodies should lay more emphasis on the textual 

analysis of agreements in the course of interpretations and leave the political resolution to 

the legislative bodies.106 

Bossche and Zdouc correctly note that the problem of the WTO DSS has been its success 

that creates an unwelcome institutional balance between its judicial- and political law-

making branches.107 The WTO's consensus decision-making, even though valuable to the 

system, prevents improvements to the balance between the negotiating (legislative) and 

adjudication functions of the WTO.108  

The WTO's failure to negotiate new or improved rules of the multilateral trade system has 

contributed to the AB's judicial activism behaviour, which led to the DSS to appear 

politically unsustainable to members.  

2.4 Concluding remarks 

The effectiveness of the WTO DSS is multidimensional. The most common criterion of 

efficacy is whether or not the WTO resolves disputes. It is difficult to determine the efficacy 

of the DSS by simply looking at the number of disputes resolved by the panel and the AB. 

It is abundantly clear that the system has not been performing well due to the increasing 

number of ongoing and pending cases. In the same vein, it must be accepted that the 

WTO has made tangible progress in increasing the participation of LDCs in the DSS by 

providing legal expertise and training. From the above discussion, it is axiomatic that 

                                        
 
105   Akman et al. 2020 https://www.g20-insights.org/policy_briefs/the-need-for-wto-reform-where-to-start-

in-governing-world-trade/ 
106 Akman et al. 2020 https://www.g20-insights.org/policy_briefs/the-need-for-wto-reform-where-to-start-

in-governing-world-trade/ 
107  Van den Bossche and Zdouc "The Law and Policy of the World Trade Organization: Text, Cases and 

Materials" 4th edition 296.  
108  Paine 2019 Journal of World Investment & Trade 832. 
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developing countries are utilising the WTO DSS although there is still room to increase 

their participation.  

The WTO DSS enjoys high degrees of compliance with the recommendations and rulings, 

however, compliance should be used together with other dimensions when analysing 

effectiveness. As highlighted in the above discussions where the IGDCs Special Session 

statement accused the AB of acting beyond its mandate under the DSU (when it adopted 

new procedures for submitting amicus curiae briefs in EC - Asbestos (DS135)). 

It has been argued that both the panels and the AB are going beyond their mandate by 

expanding the meaning of rules and broadening the interpretation of agreements to more 

than what was envisaged by the negotiators. This perception of AB's judicial activism or 

its ability to make law has grown to the extent that the US blocked the appointment of 

judges thus rendering it non-operational from 11 December 2019.  

Although some scholars argue the AB and other WTO's adjudicating bodies exercise judicial 

activism and overstep the mandate of the political bodies for the development of law, 

judicial activism should be done in compliance with DS Agreements or in consultation with 

member states. This is to avoid lack of trust in the organisation's DSS as was demonstrated 

by the criticisms which were levelled against the AB in the wake of its adoption of new 

procedures for submitting amicus curiae briefs in EC - Asbestos (DS135) by member states. 

The findings of this chapter are almost similar to a 2018 data-driven assessment that 

concluded that the WTO DSS was far from perfect for the first 25 years of its existence 

because only 20 out of the 164 members represent 85 per cent of all the DSU participation 

as main parties; pending cases are more than ever due to prolonged proceedings; fewer 

cases are settled; very high appeal rates remain (almost 70 per cent of panel reports); 
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and compliance remains a problem (1 in 4 adopted panel or AB reports required additional 

compliance proceedings).109

                                        
 
109 Pauwelyn and Zhang 2018 CTEI 2. 
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CHAPTER 3 

3 Issues arising from the WTO Dispute Settlement System 

3.1 Introduction 

The analysis of the effectiveness of the WTO DSS in chapter 2 revealed that the system 

had a good scorecard for the first 10 years of existence and then started to perform 

minimally. Just like domestic judicial systems that are often prone to issues, the WTO DSS 

has also suffered from both perennial and emerging issues over the years.  

Perennial issues can be described as both procedural- and substantive concerns that the 

WTO members have raised concerning the DSS. One emerging issue arising from the WTO 

DSS is the AB crisis whose membership was reduced to one on 11 December 2019, after 

the US vetoed the appointments of its judges thus rendering it dysfunctional. This chapter 

explores these substantive- and procedural issues, and the AB crisis with a view of finding 

solutions or ways of addressing them, before offering concluding remarks. 

3.2 Issues arising and ways of addressing them  

The issues arising from the WTO DSS can be placed under procedural issues; substantive 

issues; and the AB crisis. These issues are intensely interrelated and complementary to 

each other even though they are discussed separately for a better understanding. 

3.2.1 Procedural issues 

Several procedural issues have interfered with the overall functioning of the WTO DSS 

over the years that have seen the US apply pressure on the system after failing to achieve 

political oversight of the adjudicating bodies through formal mechanisms.110 A submission 

                                        
 
110 McDougall 2018 CIGI Papers 16. 
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is made that the procedural issues should be addressed together with the substantive 

issues, in order to prevent the procedural crises from being repeated.  

The two procedural concerns that have been repeatedly raised by the US concerns the AB 

delaying to deliver appeal judgments within the prescribed time frames,111 and the AB 

judges still proceeding to deal with appeal matters despite the expiry of their term of  

office.112 Another procedural issue related to the two is the lack of consensus on 

procedures to appoint the new AB judges.  

On the first issue, appeals filed in the AB are required to be concluded within 90 days.113 

However, the AB has often taken longer to decide appeals than allowed by the prescribed 

time.114 In this regard, there is a need to streamline the appeal process, given the 

increasingly unrealistic nature of the prescribed 90-day period, and to appoint more judges 

to deal with the issue of accumulating numbers of backlog appeals being filed.115  

The ability of the AB to meet the 90-day deadline can also be improved by appointing fully 

qualified judges in terms of knowledge, experience, and ability relevant to the cases that 

will be decided by the AB, depending on the merits of each case. Charnovitz has defended 

the AB's failure in finalising disputes within the prescribed time periods by stating that it is 

due to capacity constraints and particularly the insufficient number of judges and staff.  

It is noteworthy that Articles 17.7 and 17.2 of the DSU, read together, requires WTO 

members to provide the AB "with appropriate administrative and legal support and fill the 

vacancies ′as they arise′".  

                                        
 
111 US Mission to International Organisations in Geneva 2018 https://geneva.usmission.gov 
112 McDougall 2018 CIGI Papers 16. 
113 McDougall 2018 CIGI Papers 16. 
114 McDougall 2018 CIGI Papers 16. 
115 McDougall 2018 CIGI Papers 16. 
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The WTO members have failed to provide the AB "with appropriate administrative and 

legal support as it requires" (DSU Article 17.7) and to fill the vacancies "as they arise" 

(DSU Article 17.2).116 

The issue of the AB taking longer to hear appeals than the prescribed 90-day period has 

the effect that judges, whose terms have ended, continue to hear appeals. This leads to 

the second issue, and a scenario could exist where one member of the WTO has more 

than one judge sitting in the AB. The US contention is that the AB's judges whose terms 

have expired should not continue to hear appeals,117 and those seeking reappointment for 

a further four-year term must be interviewed by the DSB. This issue has come about 

because some of the AB judges have outstanding cases at the end of their tenure as they 

do not strictly adhere to the specified timeline within which they should give judgement.118  

Furthermore, this has triggered a stalemate in the appointment of new judges. Several 

solutions have been proposed in addressing these issues, including the removal and 

reappointments of the AB judges. Some of the options propose limiting the number of 

cases allocated to the AB judges when they are close to finishing their term, or simply 

stipulating no extension will be allowed should the judgement not be rendered within the 

prescribed three months period.119  

Other series of reforms that have been outlined include reducing the allowance for pending 

appeals in cases where the matter is partly heard, and explicitly stating that outgoing 

judges will remain until the new ones are appointed.120 A proposal communicated to the 

                                        
 
116 Charnovitz 2019 https://ssrn.com/abstract=3505266. See also Sacerdoti 2020 CIGI Essay Series 28 

where it is stated that the AB’s lack of respect for the 90-day limit to issue its reports is due to delays 

caused by the complexity of many cases and the limited human resources available in the AB. 
117 Anon 2017 https://geneva.usmission.gov/wp-content/uploads/sites/290/Nov22.DSB_.pdf   
118 Claussen 2018 Proceedings of the ASIL Annual Meeting 315. 
119   McDougall 2018 CIGI Papers 17. 
120 IEL 2018 https://georgetown.app.box.com/s/7yg0eqegj268r9cfizsve0i7dm1fh99l.  
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WTO by the European Union (EU) and, other members, addressed the procedural and 

substantive issues as follows:121 

(a) transitional rules for the outgoing AB judges to be provided via an amendment of 

the DSU such that outgoing judges are allowed to finalise appeals in which hearings 

have begun; 

(b) amendment to the 90-day rule under the DSU to provide for consultations and 

extension of the 90-day timeframe; and the AB and the parties to explore options 

to ensure the appeals are concluded within the stipulated period including 

restricting the scope of the appeal, setting a page limit for the parties' submissions 

and length of the AB report, and publication thereof in a single approved language 

and translations to follow later;122 

(c) elucidation of the meaning of domestic law as an issue of fact, thereby narrowing 

the scope of disputes and substantive jurisdiction of the AB;123 and 

(d) the establishment of a forum that will continuously review the DSU rules and 

procedures and consult members on the necessary reforms.124 

The EU has maintained that any restructuring to the WTO must retain the two levels of 

DSS: (a) independent bodies and judges; as well as (b) binding essence of the decision-

making process.125 Even though the communication called upon the General Council to 

adopt the amendments as soon as possible, to date no such amendments have been 

                                        
 
121 WTO 2018 https://www.southcentre.int/wp-content/uploads/2018/12/EU-Proposal.pdf. The EU was 

joined by China, Canada, India, Norway, New Zealand, Switzerland, Australia, Republic of Korea, 
Iceland, Singapore, and Mexico. 

122 Hillman 2018 https://www.law.georgetown.edu/wp-content/uploads/2018/12/Hillman-Good-Bad-Ugly-

Fix-to-WTO-AB.pdf at 10. 
123 Hillman 2018 https://www.law.georgetown.edu/wp-content/uploads/2018/12/Hillman-Good-Bad-Ugly-

Fix-to-WTO-AB.pdf at 10. 
124 Rieti 2019 rieti.go.jp/en/about/Highlight_75.pdf.  
125 Sacerdoti 2020 CIGI Essay Series. 

https://www.southcentre.int/wp-content/uploads/2018/12/EU-Proposal.pdf
https://www.law.georgetown.edu/wp-content/uploads/2018/12/Hillman-Good-Bad-Ugly-Fix-to-WTO-AB.pdf
https://www.law.georgetown.edu/wp-content/uploads/2018/12/Hillman-Good-Bad-Ugly-Fix-to-WTO-AB.pdf
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adopted, and the impasse on the appointment of the new AB judges remains unresolved, 

thus rendering the AB dysfunctional.  

From 1 December 2020, the first term of the remaining one AB judge would have come to 

an end making the situation grave as it can be referred to as the "AB crisis".126 

3.2.2 Substantive issues 

There are recurring substantive problems that have existed in the WTO DSS including 

whether panels and the AB comply with the restrictions imposed under DSU, which is to 

refrain from constructions that effectively develop new rights and liabilities, offering 

advisory opinions on questions that will not be before the DSS bodies, or unrelated to 

matters at hand, and the degree to which the AB is empowered to deviate from the 

guidelines or rules of the DSU.127  

The US also has the following substantive (legalistic) concerns, such as focusing on what 

it views as the improper application of the precedent doctrine without any foundation and 

the reflection of matters not contained in submissions.128 Charnovitz defends the AB's use 

                                        
 
126 Sacerdoti 2020 CIGI Essay Series. 
127 AALCO 2019 http://www.aalco.int/Final%20Investment%20and%20Trade%20Law%20Brief%202019. 

pdf at 12.  
128 Grozoubinski 2020 https://www.lowyinstitute.org/publications/world-trade-organization-optimistic-pre-

mortem-hopes-resurrection 18-19. On the question whether Panels and the AB should refrain from 

offering advisory opinions on questions which will not be before the DSS bodies or unrelated to matters 
at hand. The issue relates to the concept of obiter dicta which is an expression of opinion in regard to 

some point or rule of law, made by a judge in the course of a judicial opinion, but not necessary to the 

determination of the case before the tribunal or court but are not essential for the settlement of dispute 
at hand. In the case of India - Agricultural Products (2014), the US also criticised AB for discussing 

issues that were not raised by the parties which argued served no purpose in resolving the dispute 
hence consisted simply of advisory opinions on legal issues. In this regard, the US has alleged that since 

the AB is not an "academic body that may pursue issues simply because they are of interest to them or 
may be to certain members in the abstract". It should resist writing dicta as it is a completely 

unnecessary exercise which impedes prompt settlement of disputes. However, there is no provision in 

the DSU agreement that restricts AB from looking at issues beyond the ones presented by parties to 
the dispute. On the question of the degree to which AB is empowered to deviate from the guidelines or 

rules of the DSU. In US - Stainless Steel (Mexico) (year), it was seen that AB was deeply concerned 
about the Panel’s decision to depart from well-established Appellate Body jurisprudence clarifying the  
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of precedents arguing that it is a long-standing tradition of international tribunals, including 

the DS, under the GATT. The US has also relied on case law to argue cases before the 

WTO. It is significant to note that article XVI:1 of the WTO Agreement (1994) allows for 

the WTO to be "guided by the decisions, procedures, and customary practices". The AB 

has been at the epicentre of these legalistic issues as it has viewed its role as expansive 

in filling in the gaps in the WTO agreement and clarifying ambiguities that are contrary to 

article 3.2 of the DSU.129 

A further substantive institutional weakness identified within the WTO is that it does not 

provide for a meaningful oversight mechanism against the AB's decisions, as is the case in 

any domestic legal structure.130 This is particularly important in cases where members 

consider the AB's decisions objectionable or beyond its jurisdiction.131 The T20 Saudi 

Arabia "Think 2020 Policy Brief" suggested that as solutions: 

(a) controversial issues among key players are formidable and reforming the WTO 

system will not be easy. In this regard the WTO should initiate a deliberative 

dialogue platform to help identify and resolve controversial issues; and 

                                        
 

interpretation of the same legal issues. However, in Japan - Alcoholic Beverages II (year), the AB argued 
that WTO rules are not so rigid or so inflexible as not to leave room for reasoned judgements in 

confronting the endless and ever-changing ebb and flow of real facts in real cases in the real world. In 
US - Countervailing Measures (China) (year), the AB enumerated a number of reasons where Panel can 

deviate from AB interpretations: (i) when a new multilateral interpretation of the relevant agreement 

exists, (ii) the previous interpretation has been demonstrated to be unworkable, (iii) it is in conflict with 
another agreement, or (iv) it is based on a factually incorrect premise.  

129 Grozoubinski 2020 https://www.lowyinstitute.org/publications/world-trade-organization-optimistic-pre-

mortem-hopes-resurrection 18-19. In US - Stainless Steel (Mexico) (2008), the US argued that the AB 

statement concerning "cogent reasons" as profoundly flawed. In the case of Argentina - Measures 
Relating to Trade in Goods and Services - Appellate Body report and Panel report - Action by the Dispute 
Settlement Body WT/DS453/12 herein referred Argentina-Financial Services (2016), the AB report was 

criticised by the US for having discussed moot concepts which were obiter dicta in two-third of its report. 
130 AALCO 2019 http://www.aalco.int/Final%20Investment%20and%20Trade%20Law%20Brief%202019. 

pdf at 13. 
131 AALCO 2019 http://www.aalco.int/Final%20Investment%20and%20Trade%20Law%20Brief%202019. 

pdf at 13. 
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(b) to avoid criticisms where the AB is accused of being too powerful and autocratic to 

a point of acting beyond its mandate as was the case of the EC-Asbestos case. 

Agreements in the WTO must be reached on a consensus basis, making them 

increasingly difficult to realize as the number of major economic powers increase. 

The members can facilitate the decisions and rulemaking process by using a 

"blocking minority" rule (in voting procedures under Article IX of the WTO 

Agreement (1947)), wherein the consensus is only broken if countries constitute a 

critical blocking mass reject the decision. In order to preserve the legitimate 

expectation of any dissident member, the agreement can provide agreed-upon 

flexibilities. 

3.2.3 The "AB crisis" 

Since mid-2017, the US administration has been objecting to the filling of the vacancies at 

the AB.132 Decisions by WTO DSB need to be made through consensus in appointing such 

judges. The AB is supposed to have 7 members serving a four-year term, with three judges 

constituting a quorum before an appeal can be heard.133 However, as of late 2019, the AB 

has only been manned by a single judge after the other two had served their four-year 

terms and were not re-appointed.  

Despite this, the AB quorum requires 3 judges for an appeal to be heard.134 This has had 

the effect of rendering the AB dysfunctional and practically the whole WTO DSS has ceased 

to function. This is because Article 16 of the DSU provides that panel reports cannot be 

                                        
 
132 Qureshi The World Trade Organization and the Promotion of Effective Dispute Resolution: In Times of 

a Trade War 155. See also Charnovitz 2019 https://ssrn.com/abstract=3505266 7. 
133 DSU Art 17, Annex 2 to the Marrakesh Agreement Establishing the WTO (1994) provides that the AB 

shall be "comprised of seven persons of recognized authority, with demonstrated expertise in law, 

international trade and the subject matter of the covered agreements generally" and that each person 

shall serve on the AB "for a four-year term, and each person may be reappointed once". 
134 The tenures of the US Member Thomas R Graham and the Indian Member Ujal Singh Bhatia expired, 

and only the remaining judge is the Chinese Member Hong Zhao whose first term ends on 
30 November 2020. 
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adopted by the DSB until the appeal process in the AB is completed. As a result, a 

complainant (if the panel report is unfavourable or does not provide sufficient relief) or 

guilty party (or the respondent who is at a loss at the panel (for a hope of a more lenient 

verdict at the AB) can block the adoption of the panel report by simply lodging an appeal.  

However, parties have the option of resorting to arbitration under the WTO system that 

would be binding135 which has so far been utilized only once.136  

Article 25 allows WTO members to settle their disputes through ad hoc arbitration within 

the WTO, subject to certain conditions. Anderson elaborates that the main advantages of 

using Article 25 of the DSU are that an ad hoc arbitration does not depend on the 

composition or existence of the AB and does not require any action by WTO members as 

a whole, because awards are automatically binding on the parties to the dispute.  

However, arbitration proceedings must be consistent with the object and purpose of the 

DSU. According to Article 25.4 of the DSU, the rules on retaliation as envisaged in the DSU 

would generally apply to arbitration awards. The other challenge with ad hoc arbitration is 

reaching an agreement between the disputing parties. To this effect, Anderson suggests 

that the parties should conclude an agreement at the latest by the time the WTO panel's 

interim report is issued. 

The US's basis for blocking the appointment of the AB's judges includes both procedural 

and substantive concerns. First, the US's concern which is procedural in nature lies under 

Rule 15 of the AB Working Procedures. This Rule provides for the continuation of the AB's 

members to preside over disputes after their terms in office have expired.  

                                        
 
135 WTO (1994), DSU article 21(3)(c). 
136 WTO (1994) https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c8s2p1_e.htm. 

Article 25 of the DSU providing for arbitration was used in the case of US - Section 110(5) of the US 
Copyright Act.  
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The US views this Rule not as a decision of the DSB but as a notification to it by the AB. 

The US contends that this matter is a preserve of the DSB requiring specific approval on a 

case-by-case basis and cannot be deliberated upon through the AB Working Procedures.137  

Yet, the AB has consistently triggered Rule 15 for outgoing judges, continued to work post 

10 December 2019, and has issued three reports in 2020 as at the time of writing 

(November 2020).138 Other procedural concerns the US has with the AB are the rendering 

of advisory opinions on matters that are not properly raised; and the reviewing of panel 

reports on aspects of municipal law in flagrant disregard of the parameters of the appeal.  

For example, in Russia - Measures affecting the importation of railway equipment and 

parts thereof on rendering of advisory opinions relating to matters not properly raised, the 

AB considered whether the panel had conducted an assessment of a matter that was not 

before it.139 Article 11 of the DSU provides that a "panel should make an objective 

assessment of the matter before it". The term "matter" is referred to in Article 7 of the 

DSU.  It states that the measures and the claims identified in the panel request constitute 

the "matter referred to the DSB", which serves as a basis for the panel's terms of reference 

under Article 7.1 of the DSU. Article 11 requires panels to conduct an objective assessment, 

including an objective assessment of the facts of the case and the applicability of, and 

conformity with, the relevant covered agreements. In this regard, the AB argued that 

panels will not exceed their terms of reference when making certain purely descriptive 

                                        
 
137 Pauwelyn 2019 Journal of International Economic Law 300; Qureshi The World Trade Organization and 

the Promotion of Effective Dispute Resolution: In Times of a Trade War 156. 
138 The AB issued reports in the following disputes: Russia - Measures affecting the importation of railway 

equipment and parts thereof (WT/DS499) herein referred to as Russia Railway Equipment and Parts. 

See also US - Countervailing Measures on Supercalendered Paper from Canada (WT/DS505), and 
Australia - Certain Measures Concerning Trademarks, Geographical Indications and Other Plain 
Packaging Requirements Applicable to Tobacco Products and Packaging (WT/DS435 and WT/DS441).  

139   Russia: Railway Equipment and Parts (WT/DS499). 
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comments that did not rise to the level of legal findings or conclusions in the case at 

hand.140  

Furthermore, on the issue of reviewing the panels' reports on aspects of municipal law in 

flagrant disregard of the parameters of the appeal. In the first appeal of US - Gasoline,141 

the AB stated that the GATT is not to be read in clinical isolation from public international- 

and municipal law, and that there is no denying the fact that the system of codification 

coexists with the precedential value of AB reports in the WTO legal system. In the same 

vein, Pauwelyn, emphasised that the DSU also has the responsibility:  

to clarify the existing provisions of those agreements in accordance with the customary 
rules of interpretation of public international law.142 

Secondly, the US asserts that the AB is engaging in judicial activism or law-making, arguing 

that its decisions are overreaching its mandate by ruling on non-procedural matters. It has 

accused the AB of bias in disputes involving trade remedies which includes: anti-dumping; 

anti-subsidy; and countervailing measures to offset subsidies.143 The cases of Anti-

Dumping Duties on Imports of Cotton-Type Bed Linen from India,144 and US - Definitive 

Anti-Dumping and countervailing duties on certain products from China145 are cited as 

examples. 

                                        
 
140   Russia: Railway Equipment and Parts (WT/DS499). 
141  United States - Standards for Reformulated and Conventional Gasoline - Status Report by the United 

States – Addendum WT/DS2/10/Add.7 | 26 August 1997 
142  Sacerdoti 2015 JITLP 154. 
143 Hillman 2018 https://www.law.georgetown.edu/wp-content/uploads/2018/12/Hillman-Good-Bad-Ugly-

Fix-to-WTO-AB.pdf. 
144 European Communities - Anti-Dumping Duties on Imports of Cotton-Type Bed-Linen from India - 

Appellate Body Report and Panel Report Pursuant to Article 21.5 of the DSU - Action by the Dispute 

Settlement Body WT/DS141/19, 29 April 2003. Hereinafter, referred to as the EC- Bed Linen case.  
145  United States - Definitive Anti-Dumping and Countervailing Duties on Certain Products from China - 

Status report by the United States – Addendum WT/DS379/12/Add.7, 21 August 2012 hereinafter 
referred to as US — Anti-Dumping and Countervailing Duties (China). 
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In EC – Bed Linen (DS141)146 between India and European Communities (EC) where the 

issue of definitive anti-dumping duties imposed by the EC, including the zeroing method 

used in calculating the dumping margin in respect of cotton-type bed linen imports from 

India, was in issue, the panel found that Article 15 requires that a developed country 

explore the possibilities of "constructive remedies", such as the imposition of anti-dumping 

duties in less than the full amount and price undertakings, before applying definitive anti-

dumping duties to exports from a developing country. Hence the panel found that the EC 

acted inconsistently with Article 15 by failing to reply to India's request for such 

undertakings.  

According to the AALCO, the US was dissatisfied with the ruling against the practice of 

zeroing arguing that it manifested bias towards the developing countries' special treatment 

issues. This owes to the fact that the US is opposed to these special treatments owing to 

her candid opposition to the demands by the developing countries at the launch of the 

Doha round negotiations.147  

In the US — Anti-Dumping and Countervailing Duties, China together with 15 third parties 

requested consultations concerning the definitive anti-dumping and countervailing duties 

imposed by the US pursuant to the final anti-dumping and countervailing duty 

determinations and orders issued by the US Department of Commerce in several 

investigations. 

China argued that these measures, which include the conduct of the underlying anti-

dumping and countervailing duty investigations, were inconsistent with the obligations of 

the US under, inter alia, Articles I and VI of the GATT (1994). With respect to China's 

claims concerning financial contribution by a government, the panel rejected China's claims 

                                        
 
146 European Communities - Anti-Dumping Duties on Imports of Cotton-Type Bed-Linen from India - 

Appellate Body Report and Panel Report Pursuant to Article 21.5 of the DSU - Action by the Dispute 

Settlement Body WT/DS141/19, 29 April 2003. 
147  Santos et al.  2012 Virginia Journal of International law, 52(3).  
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challenging the US Department of Commerce USDOC's determinations that certain state-

owned enterprises (SOEs) supplying inputs, and certain state-owned commercial banks 

(SOCBs) providing loans, to investigated producers were "public bodies" under Article 1.1 

of the SCM Agreement (1995).  

The US lamented the construction given to the phrase State Enterprises which for it 

signalled bias on the part of the AB in terms of measures to offset subsidies. This was 

exacerbated by the fact that the US experienced an increase of dumped imports from 

China in the considered period. The US considered that specific findings of the AB did not 

reflect the intentions and expectations of negotiators, but created new obligations, and 

erased key policy gains by the US that made the WTO Agreement (1994) palatable to the 

US Congress in the final stages of the negotiations. 

Lastly, the US also expressed trepidations regarding appeals that take more than the 

prescribed 90 days, as the average period has been one year. The US has given the 

suggestion that the AB reports adopted after the prescribed 90 days should be considered 

null and without any force or effect.148 This is because a situation is more likely to be 

created where a country has more than two nationals serving as the AB judges.  

The US is not the only member state that has concerns about the WTO DSS, specifically 

the AB. Developing countries, mainly African member states, have criticised the WTO DSS 

for being biased towards trade liberalism in its court rulings, and in the process curtails 

developing countries' policy autonomy and their ability to undertake protectionist policies 

that wealthy countries undertook to become rich.  

                                        
 
148 Qureshi The World Trade Organization and the Promotion of Effective Dispute Resolution: In Times of 

a Trade War 155. 
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However, whilst most member states have concerns regarding the AB and the WTO DSS 

in general, unlike the US, they cannot bear to see the WTO DSS functionality crippled. In 

this regard, a group of 119 WTO member states (represented by Mexico) issued a joint 

call to start the selection processes for filling the AB vacancies in December 2020, raising 

a common concern over the current situation in the AB that is seriously affecting its 

workings, as well as the workings of the overall DSS against the best interest of members.  

Given that the AB is not operational, in terms of Article 16 of the DSU a litigant to a dispute 

can obstruct the adoption of the report compiled by the panel by simply notifying the DSB 

of its decision to appeal within the prescribed timeframe which is 60 days. Once the notice 

of appeal is filed, the DSB is barred from taking steps to implement the respective panel 

report pending the completion of the appeal. 

This is what Pauwelyn refers to as the "default risk of appeals ‘into the void′ that is followed 

by a block on Panel reports".149 Unfortunately, the appeals "into the void" have now 

become commonplace, as up to 26 October 2020 the DSB received four notifications of 

appeal (regarding panel reports) from Saudi Arabia, the EU, and the US (two).150 As a 

consequence, the reports of the panels cannot be considered for adoption by the DSB until 

the completion of the appeals. Ironically, the US is appealing to the unavailable AB division 

after blocking the appointment of the judges.  

A unanimous decision by the DSB not to adopt the panel report leads to a displacement of 

such a report, meaning that the DSS does not collapse even if the AB is dysfunctional. 

However, in respect of the panel, this can lead to a scenario of "floating" un-adopted 

                                        
 
149 Pauwelyn 2019 Journal of International Economic Law 303-309. See also Hughes 2020 CIGI Essay 

Series 22; Charnovitz 2019 https://ssrn.com/abstract=3505266 at 12. 
150 The DSB received notifications of appeal to the Panel reports in the following disputes: Saudi Arabia - 

Measures concerning the Protection of Intellectual Property Rights (DS567), EU - Cost Adjustment 
Methodologies and Certain Anti-Dumping Measures on Imports from Russia - (Second complaint) 
(DS494), US - Countervailing Measures on Softwood Lumber from Canada (DS533), and US - Tariff 
Measures on Certain Goods from China (DS543). 
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45 
 

reports. These occur when the report was never adopted or where no appeal was lodged, 

thus reducing such reports to some kind of "expert opinions or reports" for potential use 

in guiding or reshuffling the bargaining chips in continued political renegotiations in order 

to settle trade disputes.151 

There are no serious justifications on attacks by the US in respect of the method of 

appointing new judges to the AB according to the established procedures.152 The US 

refuses to lift its veto and as a result, none of the WTO's organs has been able to unlock 

the impasse. Suggestions have been made in finding solutions to this impasse, including 

the need to revise the AB Working Procedures (2010), as well as Rule 15, and prevent 

new appeals where the number of the AB judges falls below four or three, by simply 

requiring a majority when considering to appoint judges to the AB and, thereby, dispensing 

with the requirement of unanimity.153  

This could effectively weaken the veto powers of countries. However, the efficacy of these 

solutions has been questioned. Concerns have been raised on the solution to revive the 

AB by endorsing judicial appointments by simply considering the votes of the majority of 

the members. The approach has been viewed as a feeble attempt at "twisting of the 

current rules".154 In order to address the concerns of the US, the WTO designated New 

Zealand’s Ambassador and Permanent Representative to the WTO David Walker to find 

solutions. This culminated in the formulation of the Walker Principles of 2019. According 

                                        
 
151 Pauwelyn 2019 Journal of International Economic Law 315-316. One such report which was never 

adopted is the one in the European Union - Measures Related to Price Comparison Methodologies - 

Lapse of authority for the establishment of the Panel - Note by the Secretariat WT/DS516/14, 15 June 
2020. In this matter, because the panel had not been duly constituted and could not return to work, 

the authority to establish the panel lapsed on 15 June 2020, in accordance with Article 12.12 of the 

DSU.  
152 Sacerdoti 2019 Journal of World Investment & Trade 790. 
153 Salles 2017 https://worldtradelaw.typepad.com/ielpblog/2017/11/guest-post-on-bilateral-agreements-

as-an-option-to-living-through-the-wto-ab-crisis.html. See also Kuijper 2017 International Economic 
Law and Policy blog as cited in AALCO 2019 

http://www.aalco.int/Final%20Investment%20and%20Trade%20Law%20Brief%202019.pdf at 16. 
154 Sacerdoti 2019 Journal of World Investment & Trade 790. 

https://worldtradelaw.typepad.com/ielpblog/2017/11/guest-post-on-bilateral-agreements-as-an-option-to-living-through-the-wto-ab-crisis.html
https://worldtradelaw.typepad.com/ielpblog/2017/11/guest-post-on-bilateral-agreements-as-an-option-to-living-through-the-wto-ab-crisis.html
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to the recommendations of the Walker principles, cases pending before the AB must be 

decided in ninety days; matters of facts should not be  appealable; The  AB should refrain 

from rendering advisory opinions by only dealing with issues raised by the parties; 

disregard the principle of precedent; and guard against creating any commitments or 

disenfranchisement of rights through its rulings.155  

The AALCO Secretariat has described the solution of majority voting in the appointment of 

the AB judges to have diplomatic constraints and appears impossible from a legal 

standpoint. Furthermore, Pauwelyn notes that there is no political climate by members to 

side-line the US and to move towards a practice of majority rule for fear of reprisals by 

the US.156 

In light of the above, neither the WTO members nor its organs have been able to resolve 

the impasse, and the AB, as well as the WTO DSS, remain disabled. However, there have 

been some attempts by the DSB Chair to resolve the stalemate through the WTO's 

intended Twelfth Ministerial Conference (which was to be held in June 2020 Nur-Sultan, 

Kazakhstan). The event was suspended owing to the uncertainties caused by the COVID-

19 pandemic.157 Hopes have also been pinned on the recent change of government 

administration in the US, where the Republican (Trump) administration was characterised 

by threats of withdrawal from the international inter-governmental organisations (which is 

accused of taking advantage of it). With the replacement of the Trump administration by 

the Democrats (Biden) which is known to pursue foreign policies of the US presence in 

international affairs, it remains to be seen whether the US will continue to use its veto 

powers against the AB to end the current deadlock. 

                                        
 
155  Dikler 2021 World Economic Brief 7.  
156 Pauwelyn 2019 Journal of International Economic Law 303. 
157 WTO 1994 https://www.wto.org/english/thewto_e/minist_e/mc12_e/mc12_e.htm. 
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3.3 Concluding remarks 

The WTO DSS has faced procedural and substantive issues over the years and these issues 

have escalated to the current "AB crisis". Concerns about the WTO dispute settlement 

system's procedural and substantive issues have been raised by member states, mainly 

the US, which has been a major user of the WTO DSS since its inception. Whilst member 

states have suggested various remedial solutions to the WTO DSS, progress is yet to be 

made owing to the difficulties that characterise the WTO consensus-based decision-

making. 

The US has vetoed the appointments of the new AB judges since 2017 and this has had 

the effect of plunging the WTO DSS into crisis by rendering the AB dysfunctional since 11 

December 2019. The AB was left with one member signalling the inability to meet the 

three judges' judicial quorum requirement, in order to hear new appeals. 

However, the WTO members can still find useful the solutions discussed and suggested in 

this chapter for future negotiations of reforming the DSU, in order to address both the 

procedural and substantive issues that have been affecting the WTO DSS over the years.
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CHAPTER 4 

4 Viable alternatives to the WTO Dispute Settlement System 

4.1 Introduction 

Chapter three identifies and discusses the perennial and emerging issues of the WTO DSS 

and solutions to address such issues. At the time of writing (November 2020), both the 

procedural-, substantive-, and the AB crisis remained unresolved. It has already been 

mentioned that the DSB Chair (who is leading the process of resolving the deadlock 

amongst WTO members) put the process on hold to allow for further consultations, due 

to the uncertainties caused by the COVID-19 pandemic.  

Parties to the disputes have continued to request consultations from the DSB, and the DSB 

has continued to establish and compose panels. Panels have continued to issue reports, 

and parties have appealed these panel reports to the non-existent AB. The AB has 

suspended the hearing of appeals until its vacancies are filled, even though it issued a few 

reports in 2020.  

The first term of the remaining AB judge comes to an end on 30 November 2020. Given 

the real crisis facing the non-existent AB and the whole WTO, there is a need for parties 

to explore the viable alternatives to the WTO DSS in dealing with this crisis. This chapter 

explores the viable alternatives to the WTO DSS that members can, or have, explored in 

resolving trade disputes amongst themselves, before making some concluding remarks. 

4.2 Viable alternatives to the WTO DSS 

The viable alternatives to the WTO DSS that members can, or have explored in resolving 

trade disputes amongst themselves include: bilateral or plurilateral ad hoc agreements 

(non-appeal agreements and Article 25 of the DSU); "appellate arbitration"; "plurilateral 

treaty outside the DSU"; Article 5 of the DSU (good offices, conciliation and mediation); 
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and Dispute Settlement under Free Trade Agreements (FTAs), Preferential Trade 

Agreements (PTAs) or Regional Trade Agreements (RTAs). 

4.2.1 Bilateral or plurilateral ad hoc agreements 

The parties may enter into bilateral or plurilateral ad hoc agreements, particularly 

excluding the right to appeal once the panel has made a ruling on a specific matter.158 

This will effectively circumvent the now dysfunctional AB or the so-called "appeal into the 

void" and make the requirement of adoption of the panel report by the DSB greatly 

redundant.159 In addition, it will effectively bar a disgruntled litigant from filing an appeal 

with the AB simply to stall the implementation of the panel ruling. 

As desirable as this alternative may be, there is a need to act in advance (ex-ante) by 

entering into these agreements, but governments' bureaucracy and ineptitude could 

render these ineffective.160 The no-appeal agreement prevents an appeal "into the void" 

where parties appeal into the non-functional AB, thereby leading to a blockage of the 

adoption of the reports by the DSB.  

The bilateral or plurilateral agreements not to appeal to the AB could also alleviate the 

strain on the DSS, as it does not require an immediate overhaul of the WTO's 

institutions.161 Whereas no-appeal agreements seem to be easy choices to be made by the 

disputing parties, Pauwelyn correctly predicted that they would most likely be hard to 

conclude.162  
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159 Sacerdoti 2019 Journal of World Investment & Trade 790. 
160 Pauwelyn 2019 Journal of International Economic Law 303. 
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As of 30 October 2020 (even with the AB "in place"), out of the 264 panel reports, there 

were 174 notifications of appeal that represented a high appeal rate of 66 per cent.163 To 

illustrate this point, consider the Russia-Measures Concerning Traffic in Transit case 

(where both parties to the dispute did not appeal against the findings and rulings of the 

panel and the report were adopted under the negative consensus rule).164  

The high rate of appeal can be attributed to the political constituencies who put political 

pressure on losing parties to appeal unfavourable panel reports.165 At the time of writing 

(November 2020), four appeals had been filed and more are expected to be filed as there 

is no risk of losing at the non-existent AB. The losing parties are more likely to appeal, 

well-knowing that the AB is non-functional, simply to frustrate the adoption of the reports 

by the DSB (except by positive consensus or until AB judges are appointed and such 

appeals are completed).  

These type of appeals are not only mala fide but also affects the reputation of the 

unsuccessful appellant as well as increase the cost of litigation and retaliatory action by 

members.166 

Ex ante non-appeal agreements can also be signed by members prior to the occurrence 

of the dispute, or prior to the issuance of the interim panel report. These agreements could 

be easy to conclude and forgo the right of appeal, because at the time of signing there is 

no clear winner or loser. This has been put into practice in the past.  

                                        
 
163 WTO date unknown https://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm. 
164 Russia - Measures Concerning Traffic in Transit, WT/DS5122/R, adopted on 26 April 2019. 
165 Pauwelyn 2019 Journal of International Economic Law 310. 
166 Pauwelyn 2019 Journal of International Economic Law 310. 
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In Indonesia-Iron or Steel Products, the parties concluded such a non-appeal agreement 

for their compliance dispute in the context of Article 21.5 of the DSU compliance 

proceedings.167 

Despite these efforts to circumvent the effects of the non-functional AB, an unsuccessful 

litigant may still disregard such agreements and appeal against the panel reports, thereby 

frustrating the adoption of such reports by the DSB – thus raising serious questions on the 

enforceability of such agreements. 

Hughes doubts whether this alternative (no-appeal agreements) would ever be utilised as 

there is no sufficient encouragement for parties, especially for the complainant, to 

conclude such agreements.168 Simply for the reason that once the panel makes an adverse 

ruling against the complainant, the offending measures of the respondent party stays 

intact even if a notice of appeal is filed.169 On the other hand, if the respondent is the 

losing party, it must simply abide by the ruling of the panel and must desist from the 

offending conduct and make the necessary amendments. 

4.2.1.1 The viability of a no-appeal agreement still has to be determined 

Another option under the bilateral or plurilateral ad hoc agreements is found under Article 

25 of the DSU that provides for appeal arbitration.170 The parties may agree to refer the 

                                        
 
167 Indonesia - Safeguard on Certain Iron or Steel Products, Understanding Between Indonesia and Chinese 

Taipei Regarding Procedures Under Articles 21 and 22 of the DSU, WT/DS490/13, 15 April 2019 and 
Indonesia - Safeguard on Certain Iron or Steel Products, Understanding Between Indonesia and Viet 
Nam Regarding Procedures Under Articles 21 and 22 of the DSU, WT/DS496/14, 27 March 2019. 

168 Hughes 2020 CIGI Essay Series 23. 
169 Hughes 2020 CIGI Essay Series 23. 
170 Article 25 of the DSU entitled "Arbitration", provides as follows: "1. Expeditious arbitration within the 

WTO as an alternative means of dispute settlement can facilitate the solution of certain disputes that 

concern issues that are clearly defined by both parties. Article 25.2 makes such arbitration subject to 

mutual agreement between the parties. 2. Except as otherwise provided in this Understanding, resort 
to arbitration shall be subject to mutual agreement of the parties which shall agree on the procedures 

to be followed. Agreements to resort to arbitration shall be notified to all Members sufficiently in advance 
of the actual commencement of the arbitration process. 3. Other Members may become party to an  



52 
 

matter for arbitration in terms of Article 25 of DSU. The arbitration in terms of Article 25, 

like the no-appeal agreement, prevents appeal "into the void" where parties appeal into 

the non-functional AB leading to the blockage of the adoption of the reports by the DSB.  

Pauwelyn notes that "Article 25" is the only provision that maintains the "automatic 

binding" nature of DS decisions.171  

Appellate arbitration, as an alternative, is catered for in the existing rules and there are 

transitional provisions on how to traverse from full-scale appeal to the AB to arbitration.172 

However, it should be noted that this alternative is only open for those members who do 

not seek audience from DSU or confirmatory decision by the DSB.173  

This plurilateral arrangement or solution has been put into practice in the past only once, 

in respect of arbitration agreements concluded prior to the formal lodging of the dispute.174 

Hughes argues that Article 25 of the DSU has been rarely used because of the inability of 

parties to agree on uncontested rules of procedure, and the arbitral awards being 

considered to be legally weaker as they are not adopted by the DSB.175  

It is advised that parties to the dispute endeavour to enter into a formal "plurilateral" 

agreement as opposed to an ad hoc bilateral arrangement, as the former is a solid standing 

                                        
 

arbitration proceeding only upon the agreement of the parties which have agreed to have recourse to 

arbitration. The parties to the proceeding shall agree to abide by the arbitration award. Arbitration 
awards shall be notified to the DSB and the Council or Committee of any relevant agreement where any 

Member may raise any point relating thereto". 
171 Pauwelyn 2019 Journal of International Economic Law 312. 
172 Hillman 2018 https://www.law.georgetown.edu/wp-content/uploads/2018/12/Hillman-Good-Bad-Ugly-

Fix-to-WTO-AB.pdf. 
173 Hillman 2018 https://www.law.georgetown.edu/wp-content/uploads/2018/12/Hillman-Good-Bad-Ugly-

Fix-to-WTO-AB.pdf. 
174 Sacerdoti 2019 Journal of World Investment & Trade 790. DSU Article 25 has been resorted to only 

once in the 25-year history of the WTO in US - Section 110(5) of US Copyright Act where the US and 
the EU used the Article at a late phase of the dispute for the determination of the level of nullification 

or impairment to the EU caused by the WTO-inconsistent US legislation. 
175 Hughes 2020 CIGI Essay Series 23. 
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agreement, while the latter may only be invoked when the actual time comes (but may be 

rejected by the other party).176  

On 30 April 2020, delegations of the participating members circulated a communication 

providing for a Multi-Party Interim Appeal Arbitration Arrangement (MPIA) as 

"contemplated in the DSU" to which 19 members agreed.177 The chief aim of this 

plurilateral agreement (MPIA) is to act as an interim appellate arbitration platform for the 

signatories as contemplated in Article 25 of the DSU, in view of the crises prevailing at the 

AB.178 Furthermore, it must be noted that Article 3 of the MPIA provides that the:  

Procedures for the arrangement are based on both the substantive and procedural aspects 
of Appellate Review under article 17 of the DSU and as laid out in Annex 1 to the MPIA.  

The participant members to the MPIA have also specifically agreed that there will be no 

appeal in terms of Articles 16.4 and 17 of the DSU.179 To this end, it can be said that the 

MPIA also places a limitation on the right of appeal in order to "simply stall" the adoption 

of the panel report. 

In terms of Article 25, three arbitrators are selected by the office of the WTO's Director-

General (DG) from a pool of ten standing appeal arbitrators, in a random manner that is 

administratively and legally supported by the Secretariat. However, persons of the same 

nationality may not be appointed as arbitrators in the same dispute.180  

                                        
 
176 Sacerdoti 2019 Journal of World Investment & Trade 790. 
177 Participating Members 2020 https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-

DP.aspx?language=E&CatalogueIdList=263504.  
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179 Article 2 of MPIA. 
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The main difficulty with the arbitration is that the awards pursuant to Article 25.4 of the 

DSU require the reaching of an agreement between the parties.181 Consequently, if a WTO 

member is quite sure it will lose the dispute, it has no incentive to conclude an arbitration 

agreement before the interim panel report is issued. In practice, arbitration success is 

limited to cases where both WTO members see an equal chance of winning. Moreover, in 

any given dispute, two parties may always compromise and even agree on an arbitration 

outside of the WTO's framework, instead of an appeal, although this also requires the 

agreement by both parties. This is because of the express provision in the MPIA that the 

arbitration award is final and not open to appeal as envisaged in Article 25.4 of the DSU.  

It is also significant to note that Article 25.4 (arbitration awards) attracts the same 

treatment as in ordinary panel findings and appeal to the AB, in terms of monitoring, 

compensation, and retaliatory action.182 The main advantage of utilising Article 25 lies in 

the fact that it does not involve the settlement of the dispute by the AB, and certainly, the 

issue of a lack of quorum on the AB is of no consequence.183 

With the MPIA, it remains to be seen how its pool of arbitrators will handle the appeals 

and if more WTO members would join the arrangement. Again, it is difficult to determine 

if the US (which is the main party of the WTO DSS) would join the MPIA. However, it is 

clear that the US plans to withdraw financial support from the WTO if it continues to 

entertain the MPIA, which means it will only be applicable to the WTO members who are 

party to the MPIA.  

There is also fear amongst WTO members that the MPIA would become permanent and 

take away the need to appoint new AB judges.184 Hillman argues that the "arbitration 

                                        
 
181  Alschner Amicable Settlements 82.  
182 See article 21 and 22 of the DSU. 
183 AALCO 2019 http://www.aalco.int/Final%20Investment%20and%20Trade%20Law%20Brief%202019. 
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appeal" option is a bad approach because once accepted by members, it means abdicating 

on the AB, and there is the probability that they would never pursue the idea of reviving 

the AB. Besides, Hillman argues that the MPIA does not necessarily bar an unsuccessful 

party from noting an appeal (leading to the blockage of adoption of the report).185  

It is still too premature to say that the MPIAs are successful. One, there is a limited number 

of countries that have subscribed to it, meaning that the arrangement has a very limited 

reach.186 To exacerbate the matter, the major players on the WTO forum (including the 

US, India, Japan, Argentina, and Russia) have not yet joined the MPIA.  

However, it is important to note that the EU threatened that it will regard panel-, or AB, 

reports as final in the event that there are parties appealing to non-functional AB and 

decline to participate in the MPIA.187 This is mainly to put a stop to the so-called practice 

of "appeals into the void." The other concern with MPIA is whether the arbitrators will 

adhere to the previous rulings of the AB. 

4.2.2 "Plurilateral treaty outside the DSU" 

The notion to create an alternative DSS (external to the DSU by means of a "plurilateral 

treaty", excluding the US) has not garnered the required support.188 Proponents of this 

idea proposed that WTO members should explore the possibility of setting up an 

alternative DSS, based on the existing DSS, to amicably settle trade disputes.189  

A submission is made that while non-appeal agreements and use of Article 25 of the DSU 

might appear to be good for DSS, these are nothing but temporary (and not long-term) 
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solutions like the "plurilateral treaty outside the DSU" for the willing members. However, 

none of the WTO members have proposed such a treaty.  

As already stated above, as a major party to the WTO DSS, the US cannot be excluded or 

neglected in the long term when it concerns the resolutions of global trade disputes. The 

WTO DSS statistics reveal that the US has been the major party in 47 per cent of all WTO 

disputes as both a complainant and respondent (124 disputes as complainant, and 156 

disputes as respondent out of 597 disputes, and 162 disputes as a third party).190  

These statistics show that the US is the main player when it comes to participation in the 

WTO DSS and it is difficult to come up with a long-term solution that excludes or neglects 

the US. McDougall argues that excluding the international major players from WTO DSS 

undermines the international trade order.191 It is very unlikely that the WTO members 

would come up with a "plurilateral treaty outside the DSU" that does not involve the US in 

one way or another.  

Such a treaty would not apply to disputes involving non-members and lack the necessary 

authority as it represents the failure of WTO DSS.192 

4.2.3 Article 5 of the DSU: good offices, conciliation, and mediation 

The other options opened for parties engaged in trade disputes on the WTO forum 

includes: good offices; conciliation; or mediation, which are primarily set up to deal with 

resolving disputes.193 These mechanisms may be initiated at any stage of the dispute 

handling procedure including before the panel(s) and the AB, while the matter is being 

adjudicated, which is consistent with the scope of Article 3.7 of the DSU (calling for 
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mutually acceptable solution or mutually agreed solution are preferred as compared to 

adjudication).   

It can be concluded that the drafters of the DSU included Article 5 as a means to encourage 

parties to the dispute to negotiate settlements as opposed to adjudication.194 

The so-called "good offices" typically involves the provision of technical support, in order 

to enable the parties to resolve their differences in a conducive environment. Mediation 

and conciliation, in this context, entails voluntary involvement of a third party (conceivably 

neutral person) in the quest to resolve the dispute through discussions and negotiations.195  

Third parties in conciliation facilitate fact-finding and inquiry, and those in mediation are 

actively contributing to the discussions and offering ways to resolve the problems.196 In 

addition to this, it is worth noting that under Article 5.6 of the DSU, the WTO DG may be 

instrumental in the rendering of so-called good offices, conciliation, or mediation, in order 

for parties to resolve their trade disputes. Such proceedings are usually private and are 

purely aimed at ending the trade disagreement, rather than securing a judgment against 

the other party.197 

It is worth noting that mediation was indirectly applied in the case of EC - Tuna in 2002, 

by the parties, while good offices were sought in the EU - Bananas dispute in 2007. In all 

the above-cited cases, the ADR mechanisms were successful and resulted in mutually 

agreed solutions.198 

ADR mechanisms are encouraged because they are less costly, more flexible, expeditious, 

confidential, voluntary, informal, and preserve the relationships of the disputing parties as 
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compared to adjudication.199 These ADR mechanisms are usually conducted by the WTO 

DG who is required to be a neutral third party. It has been noted that ADR mechanisms 

are rarely used by WTO members, despite the obvious spinoffs.200  

As a result, the invocation of the ADR mechanisms under Article 5 of the DSU remains 

unavailable. The Director-General may, in his or her capacity as ex officio, offer good 

offices, conciliation, or mediation in order to assist members in resolving a dispute. Thus, 

the DG’s intervention is needed here and if the DG post is not filled, the Art 5 procedure 

cannot continue. Even if there was no vacancy of the DG post, from the above analysis it 

appears that the ADR mechanism established in terms of the WTO DSS are not yet popular 

amongst members. Members seem to have no faith in such mechanisms owing to their 

non-binding nature and bias on the part of the DGs as pointed out above. 

4.2.4 DS under FTAs, PTAs or RTAs 

Parties to trade disputes can also discover DS processes under Preferential Trading 

Arrangements (PTAs) or free trade agreements (FTAs) as parallel, or alternative, options. 

To give an example, the EU has filed lawsuits over FTAs. For example, a Panel of Experts 

Proceeding201 established under article 13.15 of the EU and Korea FTA was called upon to 

determine whether Korea has breached Article 13.4.3 of EU-Korea FTA. Article 13.14.1 of 

the EU-Korea FTA provides:  

A Party may request consultations with the other Party regarding any matter of mutual 
interest arising under this Chapter, including the communications of the Domestic 
Advisory Group(s) referred to in Article 13.12, by delivering a written request to the 

                                        
 
199 Fudali 2002 Netherlands International Law Review 39. 
200 Article 5 of the DSU, WTO Director-General 2001 

https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-
DP.aspx?language=E&CatalogueIdList=86918&CurrentCatalogueIdIndex=0&FullTextSearch=.  

201   Panel of Experts Proceeding Constituted Under Article 13.15 of EU-Korea Free Trade Agreement Report 

of the Panel of Experts 2021. 
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contact point of the other Party. Consultations shall commence promptly after a Party 
delivers a request for consultations. 

The EU complained that Korea is not in conformity with international labour standards. On 

the contrary, Korea argued that the dispute submitted by the EU pertaining to that 

country's labour standards, is not covered in the WTO agreement. The Panel of Experts 

agreed that Korea had failed to uphold its labour obligations "to respect, promote, and 

realise" particularly the right to freedom of association. Korea was further ordered to take 

necessary measures to guarantee such rights. In June 2019, the EU also filed a dispute 

through the FTA, against Ukraine, on the restrictions imposed by Ukraine concerning the 

exporting of unprocessed timber.202  Similarly, the EU also instituted a lawsuit against one 

of the world's oldest customs unions, the Southern African Customs Union (SACU).203 In 

2016, the EU and SACU concluded an Economic Partnership Agreement (EPA). Following 

the signing of the EPA, SACU imposed several measures to restrict the importation of 

poultry. The EU then submitted a dispute which relates to the safeguard measures adopted 

against frozen chicken exported from the EU. The above cases filed by the EU are matters 

to which the WTO has jurisdiction, and could easily be referred to the WTO panel, and 

eventually the AB.  

The reason why the EU has recently resorted to the DS mechanisms as found in FTAs 

could be attributed not only to the WTO's AB impasse but also to its deliberate decision to 

increase the use of DSS as found in the FTAs, particularly dealing with issues of general 

trade matters and sustainable development obligations.204 

Another example is amongst the US, Canada, and Mexico, which have created a DSS 

procedure in the Canada-US-Mexico Agreement (1994) (CUSMA). Furthermore, the North 

American Free Trade Area (NAFTA) also makes provision for state-to-state DS 
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procedures.205 However, it still appears that the WTO DSS has been the most prominent 

mechanism, as the procedure under NAFTA has never been used for the last 20 years 

because it is considered by some to be flawed as its panel selection procedure allows a 

party to a dispute to prevent the constitution of an ad hoc panel, which will be tasked with 

settling the dispute.206  

This can be contrasted with the DS mechanism under the CUSMA that does not include a 

procedural flaw – hence it can open the doors for reliable DS under that agreement.  

Pauwelyn found that (as of 01 July 2019), almost a quarter of the requests submitted to 

the WTO for consultation were made by parties that have an existing PTA making provision 

for DSS.207 Despite this development, major world players in international trade eschew 

PTAs that include DS procedures with trade remedies.208 

It is unclear whether the WTO members will increase the usage of the DS mechanisms 

that are found in PTAs or FTAs, as the WTO's AB is dysfunctional. The greatest challenge 

about using PTAs or FTAs, as an alternative to the WTO DSS, is that they cannot offer the 

disputing parties all the features as found in the WTO DSS, including the participation by 

all members as third parties, the monitoring and the evaluation of the decision by the DSB, 

and technical support rendered by the Secretariat.209 

4.3 Concluding remarks 

This chapter has revealed that some viable alternatives to the WTO DSS exist, which the 

members involved in trade disputes can invoke in resolving such disputes. These 

alternatives include: non-appeal agreements; "appellate arbitration"; "plurilateral treaty 
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outside the WTO"; good offices, conciliation and mediation; and DS under FTAs, PTAs or 

RTAs.  

The alternative no-appeal, and referral to arbitration, are considered to be the panacea 

for the unfolding crises at the WTO AB. Each of these alternatives has its strengths and 

weaknesses. As a result, WTO members should give careful consideration to the best-

suited alternative, before using the same for DS.  

The factors that the WTO members should consider before choosing an alternative include: 

the time and cost of resorting to the alternative DS mechanism; the existence of bilateral 

relations between the parties; the nature of the dispute; the economic strength; and 

bargaining power.  

A common feature of the alternatives is that they are all interim solutions, and the ideal 

permanent solution would be the revival of the WTO DSS that provides for: appellate 

review that is compulsory; exclusive; and rule-based; as well as binding mechanisms for 

resolving trade disputes. The WTO members should therefore work towards improving 

negotiations and finding a consensus as to address the AB impasse and reform the WTO 

DSS as a whole.
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CHAPTER 5 

5 Conclusion and recommendations  

5.1 Introduction  

This is the last chapter of the mini-thesis. In chapter one, the following research question 

was postulated: Are there viable alternatives to the WTO's DS mechanisms in view of the 

prevailing crisis at its AB? This chapter gives a general conclusion that answers this 

research question. It also proposes several recommendations to improve the WTO DSS.  

5.2 Identified problems and issues  

As intimated earlier, scholars of international trade have posited that WTO DSS is the 

"jewel in the crown". It is not surprising that the scholars have been saying this because 

of the legal paradigm shift from the previous GATT era, and the high expectations that the 

DSS was to perform more effectively than the GATT DSS. The WTO DSS provides for a 

mandatory and binding DS procedure(s) and an appellate review, while previously under 

the GATT there was no such system, which was more conciliatory or advisory in nature. 

Chapter two addresses the efficacy of the WTO DSS over the years. In analysing the 

effectiveness of the WTO DSS, a multi-dimensional approach that takes into account the 

different areas which should be adopted as the DS tends to achieve different goals 

depending on the particular characteristics of the problem.210 Regarding the efficiency of 

dispute resolution, the analysis shows that the DSS performed fairly well for the first 10 

years and has not been performing as well since then, due to the ever-increasing pending 

and ongoing disputes. The DSS is considered inclusive, as some developing countries and 

LDCs have participated in dispute resolution as respondents, complainants, or third parties. 
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However, sight should not be lost of the fact that some members remain under-

represented due to financial and legal expertise constraints, despite the ACWL being in 

place. Some have expressed concern that the DSS is not adequate for LDCs, especially 

African countries. This problem is particularly more pronounced in relation to the remedy 

of retaliation.211 Under the DSS there is a requirement that retaliations rights must be 

"equivalent" to the damage caused. Because of this requirement, it is argued that LDCs 

avoid being main complainants under the WTO DSS as it is difficult to meet such a 

requirement.212 Other factors identified by scholars include, lack of expertise in WTO law 

and inability to afford legal services, as well as the non-existence of a domestic system to 

recognise and report trade barriers to the WTO. 213 

On the other hand, compliance with arbitration obligations has scored high under the WTO 

DSS, however, compliance should be used together with other dimensions for analysing 

effectiveness. The legislative-judicial approach scored very low due to the stalled 

negotiations by the political bodies (General Council, DSB, and Ministerial Conferences). 

The AB has been accused of engaging in judicial activism or overreaching behaviour in its 

quest to clarify rules that were not intended by the negotiators and are subject to political 

compromises and negotiations. Bearing in mind the foregoing discussion of the various 

DSS and ADR procedures, it can safely be concluded that, generally, the DSS performed 

well in the first 10 years and then started to struggle in discharging its mandate effectively. 

The WTO DSS has been plagued by both procedural and substantive issues over the years 

as discussed in chapter three. The AB has been the centre of these issues, as its: rules; 

procedures; practices; and jurisprudence, have been considered to go against what was 

agreed in the WTO treaty by members.  
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The US, particularly, has raised concerns that the AB is overreaching its mandate and 

engaging in judicial activism, or law-making, against the intention of the negotiators of the 

WTO treaty. This has led the US to veto the appointment of the AB judges since 2017 until 

the concerns are addressed. As a result, as of 11 December 2019, the AB remained with 

only one judge whose first term comes to an end on 30 November 2020. The AB is 

dysfunctional and this is what has been referred to as the "AB crisis".  

Several solutions have been discussed in chapter three, in order to: address the procedural 

and substantive issues; break the AB crisis; and eventually lead to the appointment of new 

AB judges. It is not too late to save the AB, the WTO members can still find useful the 

solutions as discussed and suggested, and the same can be used for the future 

negotiations for reforming WTO DSS through amending the DSU, in order to address both 

the procedural and substantive issues that have been affecting the WTO over the years. 

With the AB crisis that is now a reality, the scholars of the WTO DSS have now changed 

the tune over the years. Changing from their views to "crown jewel" is "cracking",214 or 

"crown of thorns".215 This change in views is partially created by the "AB crisis". While 

addressing the DSB, Van den Bossche (erstwhile AB judge), lamented that the "history will 

not judge kindly those responsible" for the demise of the WTO DSS.216 With reference to 

"those responsible", Bossche was referring to: the US (which has been vetoing the 

appointment of AB judges since 2017); the DSB; the General Council; the Ministerial 

Conferences; the WTO members (failure of the members to effectively deal with problems 

through the DSU review);217 and the AB for failing to take the necessary measures to 
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prevent the AB impasse and bring about reforms through negotiations and consensus, and 

amendments to the DSU and working procedures of the AB.  

Other scholars suggest that the WTO DSS has been a problem and victim of its own 

success.218 This means that the AB's effectiveness is considered to be overreaching in its 

mandate by the members, especially the US. The failure of the WTO to finalise the DOHA 

Round  of multilateral negotiations, since its creation, has also been blamed for the judicial 

activism of the AB.219 

In living through the AB crisis, viable alternatives to the WTO DSS exist for exploration by 

its members, and this answers the research question. These viable alternatives are 

discussed in chapter four as: (a) non-appeal agreements; (b) Article 25 of the DSU 

(appellate arbitration); (c) "plurilateral treaty outside of the DSU"; (d) Article 5 of the DSU 

(good offices, conciliation, and mediation); and (e) DS under FTAs, PTAs or RTAs. An 

analysis of these alternatives reveals that they have strengths and weaknesses. Hence, 

WTO members should choose carefully the alternative that suits the dispute in question. 

It seems the only alternative that still maintains the appeal process is Article 25 of the DSU 

that deals with appellate arbitration, which has some binding force under the WTO DSS.  

Non-appeal agreements deny the parties the right of appeal. Provided that a "plurilateral 

treaty outside of the DSU" excludes the US (although it could be a long-term solution) has 

both legal and political issues. It is also abundantly clear that the DSU (good offices, 

conciliation, and mediation) ADR mechanisms are non-binding, while DS under FTAs, PTAs 

or RTAs have loopholes for abuse by the members. 

In conclusion, the alternatives highlighted hereinbefore should be exercised based on the 

nature of the dispute, and the desired outcome, after having weighed up the merits and 
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demerits of each alternative option. All these alternatives are interim solutions and must 

be employed by looking at which one is likely to produce the results expediently and 

expeditiously.  

The WTO DSS was created with the intention to make international trade dispute handling 

much more uniform and stable, but regrettably, it is in crisis. The only DS mechanism that 

offers predictability and stability of the multilateral trade system to members, is the WTO 

DSS. Members should therefore work towards breathing new life into the AB, improving 

consultations and negotiations in order to bring the much-needed reforms in the WTO 

DSS. The ultimate conclusion to the main research question is that alternative methods 

are only temporary solutions, and members should continue to work on reviving the AB by 

strengthening consultations and negotiating much-needed changes to the WTO framework 

in general. 

5.3 Recommendations  

In light of the foregoing, the following recommendations are made as alternative 

considerations to the WTO's DSS especially in view of the current crisis at the AB: 

5.3.1 Encouraging more WTO members to join the MPIA 

A proposal is made for the EU, and other participating members of the MPIA, to encourage 

other WTO members to join the MPIA. It is the finding of this study that the MPIA is one 

of the alternatives that preserve the two-stage DS and binding nature of the WTO DSS. 

Importantly, the MPIA is voluntary and free for all WTO members to join, as it does not 

exclude any member. So far, only 22 participating members have joined the MPIA (out of 

the 164 WTO members) which is a very limited number. It is submitted that the MPIA is a 

good alternative for a temporary solution, whilst the WTO members are working out how 

to resolve the AB crisis through further consultations and negotiations. There is a need for 

the participating members of the MPIA to show goodwill and confidence in the MPIA, in 
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order to attract other WTO members. Surprisingly, the EU (which has been in the forefront 

in advocating for MPIA) appealed into the void in a dispute220 against Russia (which is a 

non-member to the MPIA).  

The MPIA's participating members should refrain from appealing into the void against non-

members, and instead, keep on encouraging such non-members to join the MPIA 

arrangement for the disputes to be resolved via appellate arbitration. This would go a long 

way in showing that participating members of the MPIA have confidence and faith in the 

arrangement. 

5.3.2 Hillman's approach of establishing a separate "Rules Appellate Body" within AB 

Hillman, a former AB judge, proposes an approach for establishing a separate division of 

the AB that can be referred to as the "Rules Appellate Body", in order to deal exclusively 

with disputes falling under trade remedies.221 The justification for establishing such a 

separate body is because almost half of the disputes brought before the WTO DSS relate 

to trade remedies measures, such as anti-dumping and subsidies. This separate body 

should be appointed the same way as the current AB and could be composed of 7 

members. It should also have a separate Secretariat, in order to provide legal and 

administrative support that would only be answerable to the "Rules Appellate Body". 

Hence, trade remedy disputes being handled by a separate body would enable the original 

AB to handle the remaining half of the disputes, in order to meet the 90-day deadline (of 

disposing of appeals). This could be a viable alternative to the problem.  
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5.3.3 Permanent panel chairs 

Hoekman and Mavroidis have observed that panels have continued to be constituted 

despite the ongoing crisis under the WTO DSS, and this could be an indication that some 

still have confidence in the system.222 The recommendation of establishing permanent 

Panel Chairs is borrowed from Cottier.223 These Chairs would provide the much-needed 

continuity and respect to the panels by the WTO Secretariat and the AB. There could also 

be a need to make the panels true courts of the first instance, as this can reduce the need 

to appeal to the AB by the WTO members.  

5.3.4 Amendment to the DSU to address procedural and substantive issues 

The US has raised very serious procedural and substantive issues as discussed in chapter 

three. The EU and other WTO members have provided proposals in order to address these 

issues. These proposals can only be effected through the amendment of the DSU. There 

is a need to amend the DSU to provide clarity on several issues, including the following:  

(a) 90-day deadline of hearing appeals;  

(b) handling of appeals by AB judges whose terms have expired;  

(c) whether municipal law is an issue of fact or law;  

(d) restricting the AB's jurisdiction to legal questions and those only necessary to 

resolve disputes; and  

(e) reliance of the AB on precedent.  

The WTO members should continue engaging in constructive discussions and negotiations 

to come up with the way forward in amending the DSU to address the issues raised. In 
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order to find a lasting solution to the problems, the above-listed measures could be 

explored.  

5.3.5 WTO reforms  

The challenges facing the WTO are deeply interconnected. The challenges that are being 

faced pertain to: the consensus decision-making rule; the panels; the AB; the General 

Council; the DG; the Ministerial Conferences; and the WTO members. This requires the 

reform of the whole WTO system. The negotiators need to go back to the drawing board 

in order to innovate a system that is up to date because the current rules were negotiated 

more than 27 years ago. These rules are outdated with the current reality of: the modern-

day economy; trade; politics; globalisation; environmental- and human rights concerns; 

information, communication and technology; and the emergence of new trade concerns 

(such as intellectual property rights). 

The US argument is that the AB had strayed from its mandate. This crisis, according to 

the US, would accelerate the much-needed reforms, given that the rules remain 

unchanged since 1995 because this needs the consensus of all 164 WTO members, which 

has been lacking.  

The WTO was not made to cope with state-led economies, like China that joined in 2001. 

When China joined the WTO, it ushered in a new era for global trade, as the US and other 

WTO members thought that China would become a more open economy. However, to 

date, that has never happened.  

The US has been complaining that there is a lack of rules for cyber intrusion and technology 

transfers towards China's persistent subsidising of its state-owned companies that gives it 

an unfair advantage according to the US. With the AB "dead", trade disputes could lead to 

trade wars, especially between the US and China. This could deter global trade and 

investments.  
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Even though China says that it supports the AB, it has shown very little appetite for 

reforming its economic practices. As a result, the US says the existing system is unable to 

tame China and constrains the US's efforts to fight back.224 

This calls for an overhaul of the entire WTO system, and not just its DSS. The WTO DSS 

can be improved and the current AB crisis will perhaps encourage the members to make 

the changes that have long been needed.
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_e.htm accessed 13 November 2020 

 

WTO date known https://www.wto.org/english/thewto_e/minist_e/mc12_e/mc12_e.htm 

 

WTO date unknown Twelfth WTO Ministerial Conference 

https://www.wto.org/english/the wto_e/minist_e/mc12_e/mc12_e.htm accessed 16 

November 2020 

 

World Trade Organisation date unknown 

https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s4p 1_e.htm  

 

WTO date unknown Introduction to the WTO dispute settlement system 

https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cb 

t_e/c6s4p1_e.htm accessed 15 April 2021 

 

WTO date unknown https://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm  

 

WTO date unknown Chronological list of disputes cases 

https://www.wto.org/english/tratop _e/dispu_e/dispu_status_e.htm accessed 13 

November 2020 

 

WTO date unknown https://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm  

 

https://www.wto.org/english/thewto_e/minist_e/mc12_e/mc12_e.htm
https://www.wto.org/english/the%20wto_e/minist_e/mc12_e/mc12_e.htm
https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c6s4p%201_e.htm
https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cb%20t_e/c6s4p1_e.htm
https://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cb%20t_e/c6s4p1_e.htm
https://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm
https://www.wto.org/english/tratop%20_e/dispu_e/dispu_status_e.htm
https://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm
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WTO date unknown The Doha Rounds  

https://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm accessed 19 March 

2021. 

 

WTO date unknown World Trade Organisation, date unknown Disputes by Member, 

available at https://www.wto.org/english/tratop_e/dispu_e/dispu_by_country_e.htm 

 

World Trade Organisation, date unknown Disputes by Members, 

https://www.wto.org/english/tratop_e/dispu_e/dispu_by_country_e.htm, accessed 

on June 26, 2021 

https://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm

