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Title: STRICT LIABILITY OFF~NCES: ARE THEY NOT IN CON, .IC. W...1 THE
PURPOSE OF SENTENCE AND CONSTITL . .ONAL _XPECTATIONS?

Keywords: strict liability: Constitution; apartheid; punishment; colonialism; mens rea;
transformative constitutionalism; crime; colonial regime; vicarious liability; common law;
defamation; racial segregation; public welfare offences; actus reus; due diligence;
regulatory offences; fundamental rights; sanctions; retributive theory; reformative theory;
preventive theory; deterrence theory; sentence; minimum sentence; restorative justice;

guilty mind; fault

Aim of the study: The intention of this study is, generally, to show that strict liability has
no place in a democratic society based on human dignity, equality and freedom, as it
undermines the purpose of sentence and, more importantly, the spirit of the
Constitution. The main objective is to make recommendations to the Constitutional
Court regarding the uncertainties surrounding the constitutionality of strict liability

offences. This will, hopefully, lead to this principle being declared unconstitutional.

Research procedure and methodology: Various methods will be used to achieve the
aim of this research, including extensive reading and critical analysis of books, journal
articles, internet sources and reported cases on the topic. In addition, the approach of
foreign legal systems to strict liability offences will be explored in order to establish
whether such systems offer us guidance on how to deal with strict liability offences

without contravening the provisions of the Constitution.

Conclus 1and recc mendat ;: As with other countries, stt  liability offences are
part of South African criminal law, with fault or mens rea forming an integral part of our
criminal justice system. In the past it was accepted practice that mens rea should be
proved beyond reasonable doubt before a person could be found guilty of a crime. This

was the position until the introduction of strict liability offences into English law during



the 19th century. This introduction brought about a dramatic change in perspective, with

mens rea forming an important element of criminal liability.

This controversial development in the law was met with two opposing opinions, that is,
those in favour of this practice and those against it. . ne argument in favour of strict
liability was to the effect that these are statutory offences and not real criminal offences,
and, as such, they are only invoked for public welfare offences. They further argue that
strict liability offences attract lenient sentences. The critical response to these
justifications has been that the distinctions between sanctions for acts which are morally
wrong and prohibited by law do not change the fact that the sanctions are criminal in
essence and that criminal sanctions without blameworthiness have little support in

either deterrent or retributive theory.

The opposition to strict liability arose in South Africa as far back as the 1970s with the
Viljoen Commission enquiry into the South African penal system. Since the incep »n of
strict liability, the law has evolved, with the South African legal system changing from
Parliamentary sovereignty to constitutional supremacy. The effect of the change has
been that the law practised in South Africa is supposed to be aligned with the
Constitution. . n1e Constitution has also authorised courts, when developing the common
law or interpreting statutes, to consider international and foreign law. Accordingly,
consultation has taken place with other countries on the way in which they approach

strict liability offences.

The research revealed that there are similarities in the criminal law approaches of all the
countries consulted in that they all have a high regard for the element of mens rea.
However, there is also an acceptance that the introduction of strict liability is necessary
to protect people from harm. Courts from these countries are of the view that it should
not be left up to them to interpret whether the legislature requires the offence to be strict
liability or not. Consequently, they prefer the legislature to make its intentions clear on
the statute. This study shares the view of Snyman that the brinciple of strict liability will
not pass the constitutional muster. The argument held by this study is that strict liability
infringes on the right to remain silent, the presumption of innocence, privilege against

self-incrimination and the right to a fair trial, as enacted in the Constitution.
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CHAPTER 1: INTRODUCTION
1.1 BACKGROUND PERSPECTIVE

The primary objective of this study is to discuss and explore the landscape of strict
liability offences in South Africa. The term “strict liability” means liability in respect of
which the requirement of culpability is dispensed with." This discussion falls within
the ambit of criminal law. Criminal law is defined as a branch of the national law that
identifies certain forms of human conduct as crimes and provides for the punishment
of those persons with criminal capacity who unlawfully, and with guilty mind, commit

crime.?

Strict liability tends to be used for those offences for which the focus is on the act
rather than the actor. Hence, the element of mens rea is totally disregarded. This
study will discuss, among other things, the background to these offences. It will also
be demonstrated how incompatible strict liability is with the law of sentencing.
Subsequently, the implications of transformative constitutionalism on strict liability

will be explored.

1.1.1 Colonial rule

Strict liability offences originated in Anglo-American criminal law during the middle of
the nineteenth century.3 This concept of strict liability made its appearance in South
Africa around 1868, where it was adopted and reproduced from the English
statutes.®> There are conflicting arguments as to the origin of strict liability offences,
with one group of authors alleging that they were created by statutes and were
therefore unknown to the common law.® A conflicting view states that common law
had strict liability.” According to Demetriou-Jones:
Strict liability offences were originally made in order to help business related

offences to be punished. This may have came from the 19th century during
which the industrial revolution, where factory workers were subject to abuse,

' For these offences the society is concerned with the prevention of harm, rather than punishment for

overtly wrongful act. The offences are the ones that are said to be against public welfare for instance,

environmental offences and traffic offences. See in this regard Burchell Criminal law 546.

? Burchell Criminal law 1.

® Burchell Criminal law 549

Burchell Criminal law 549.

Burchell Criminal law 548.

Snyman Criminal law 242.

Akpotaire 2007

http://www. nigerianlawguru.com/articies/criminal%20law%20and%20procedure/STRICT%20LIABILIT

Y%AND%20THE%20NIGERIAN%20CRIMINAL%20CODES%20A%REVIEW (10 September 2010).
1
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rarely being punished for it, as it was hard to prove mens rea on the factory
owner's part, resulting in few succe: Ul prosecutions.®

1.1.2 Apartheid regime of strict liability

The issue of racial segregation in South Africa began during the colonial era.
However, it was legalised by the National Party after the 1948 elections when the
apartheid system was invented as an instrument to oppress and discriminate against
people of other races. The apartheid era also marked a significant change of attitude
towards strict liability offences in South Africa with the concept being applied until the
1950s when it was met by uncompromising hostility from the courts,® whereupon the
application of strict liability decreased significantly. However, the concept was not

exterminated but remained available for application where necessary up to today.

in S v Coetzee, O’'Regan J quoted another opposition to strict liability offences that
emerged in 1976 during the apartheid regime from the Viljoen Commission’s

report.'® | ne report held the following:

in spite of the recognition in certain legal systems of the so called strict liability offences,
this commission remains impenitent and adamant in expressing the view that strict
liability offences cannot be justified in the criminal law. If the “offender” unwittingly
commits an act under circumstances which totally absolve him from any blame, what is
the object in punishing or even penalising him? There would, in the commission’s view,
be no sense in doing so."’

1.1.3 New Constitutional dispensation

The post-1994 democratic orc - brought about a significant change to our legal
system. The interim Constitution and the final Constitution were instrumental in
introducing democratic principles and constitutional relief.'”> Accordingly, the

Constitution was the instrument used to measure the compatibility of all laws and

° Burchell Criminal law 549. In S v Qumbella1966 (4) SA 356 (A) at 364 Holmes JA held that: “The
basic principle is that actus non facit reum, nisi mens sit rea. Current judicial thinking is recognising
more fully the scope and operation of this fundamental rule of our law ... Of course the lawmaker has
it within its power to override this fundamental principle of fairness, and to make absolute the duty of
compliance with its behes. Demetriou-Jones 2007
http://www.associatedcontent.com/article/27 36259/strict-liability-offences. htmlts, thus rendering
innocent violations punishable. But such an inroad into individual freedom should be made to appear
very plainly, so that he who runs may read.”
' 'S v Coetzee (1997) 3 SA 527. The report on the penal system of the Republic of South Africa
g]976) atpara 5.1.2.82.

S v Coetzee (1997) 3 SA 527 para 164.
"2 Interim Constitution Act of 1993 and the Constitution of the Republic of South Africa Act of 1996.
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the offender; in other, words, the sen’ 1ce should reflect the blameworthiness of the
offenc , ort in proportion to what is deserved by the offender.’® The strict liability
offences totally disregard the fact that the offender did not have a guilty mind. It is
based on such disregard of the state of mind of the offender that | wonder whether
the purpose of punishment will still be fulfilled by the punishment that followed the

conviction under such circumstances.

1.4RESEARCH METHODOLOGY

A considerable number of methods will be followed to investigate the relevant issues
of this study. These methods include extensive reading and critical analyzes of
books, journal articles, information from the internet and reported cases on the topic.
The research adopts a qualitative approach. The approach of foreign legal systems

to strict liability offences will also be explored.

'® Terblanche SS 1999 The guide to sentencing in South Africa 153.
4



CHAPTER 2: BACKGROUND TO THE £ .../CT LIABILITY ~“FENCES
2.1 INTRODUCTION

This study deals with the background to strict liability offences, as it is of the utmost
importance to look at the origin and history of the strict liability principle in order to
fully comprehend its origin. The study will further explore the contribution that both
the colonial and the apartheid regimes made to the application of strict liability

offences in South Africa.

According to Snyman, strict liability offences were created by statute and are
therefore unknown in the common law."” On the other hand, it is argued to the effect
that even common law had strict liability offences.’® There is a presumption that
n s rea, an evil intention, or knowledge of the wrongfulness of the act, is an
essential ingredient in every offence, but that presumption is liable to be displaced
either by the words of the statute creating the offence or by the subject matter with

which it deals; accordingly, both must be considered.'®

2.2 THE ORIGIN OF STRICT LIABILITY OFFENCES

As indicated earlier, in statutory crimes strict liability originated in the Anglo-
American criminal law during the middle of the 19th century.?® This tendency of
dispensing with the element of mens rea was said to have initially developed in the
form of vicarious liability as the master would be held liable for the act of his servant

despite his lack of mens rea.?' This development was inspired by the fast-growing

' Snyman Criminal law 242.

'® Akpotaire 2007
http://www.nigerianlawguru.com/articles/criminal%20law%20and%20procedure/STRICT%20LIABILIT
Y%20AND%20THE%20NIGERIAN%20CRIMINAL%20CODES, %20A%20REVIEW (10 September
2010).

"% Sherras v De Rutzen (1895) 1 918, at 921.QB.

2% Milton and Fuller Criminal law 25. The origin of strict liability was briefly discussed in Chapter 1 of
this study.

" Manchester 1977 Anglo-Am.L.Rev. 277. Where liability is imputed or attributed to another through
vicarious liability or corporate liability, the effect of that imputation may be strict liability albeit that, in
some cases, the accused will have mens rea imputed and so in theory will be as culpable as the
actual wrongdoer. See in this regard Burchell Criminal law 555. The principle of vicarious liability is
unknown in the criminal law, as this principle was borrowed from civil law. An employer is liable for a

« ct committed by his  h nploye iftl 7w 18 in ourse and tl

emg ee's employment. As S common law crimes ¢ n | ol 11 erbe | tor
a crime committed by another to which one was not a party ar it of whict no
culpability. Vicarious liability for statutory offences arises from the same set of | cy cor sin

the enforcement of public welfare legislation that underlies the principle of strict liability. See in this

regard Burchell Criminal law 555. The policy underlying the creation of such vicarious liability is that it

will encourage the employer to ensure that his employees’ conduct complies with the provisions of the

law, hence, he should not be allowed to hide behind his employees’ mistakes, their mistakes are

imputed to him, he has delegated his powers to them and more often than not gains financially from

those activities. A typical example here is Harrow London Borough Council v Shah Shah [1999] 3 All
5



t 1d for busir__sses to be carried out by agents. The concept of strict liability \
developed by tt courtin,. v Walterin a mis <en unc standing of the existing w~

towards the concept as understood.??

Strict liability offences were then accepted as being offences that were brought about
by statute and were therefore unknown by the common law. There were only a few
exceptions to the common law doctrine of actus non facit reum nisi mensit rea.?®
From these few exceptions, a vast proportion of what is known in ™ gland as police
cases or regulatory offences, which are regarded as having no element of moral
blameworthiness, but are necessary for the protection of the public welfare, have
developed from the latter part of the 19th century through most of the 20th century.®
Akpotaire, on the other hand, held the view that:-

... before the Middle Ages and the advent of classic Roman and Cannon

law effects on the common law in England, offences were generally of strict

liability. The then maximum of ancient law was qui inscienter peccat scienter

emendat (he who commits evil unknowingly must pay knowingly), and

volens quot volens (intending to or not intending to) the offender must be

handed over to the next of kin of the deceased for vengeance. The concept

of the deodant in old English law by which a criminal instrument was

capable of punishment is some proof of the concept of strict fiability in early

English criminal law. The concept of strict liability evolved from being the

rule in English criminal law to becoming an exception to the doctrine of

mens rea, or of no liability without fault, owing to the combined influence of

the Roman and Cannon Law principles on English legal scholars in the
Middle Ages.?

2.3 COMMON LAW PERSPECTIVE

Before the introduction of strict liability offences in England, the common law doctrine
of actus non facit reum nisi mensit rea was absolute. This is expressed as follows by

Akpotaire:

ER 302. The accused were convicted for their employee’s mistake, who sold a Iottery ticket to a 13
year old in contravention of the law. The court convicted them despite the fact that they had warned
employees to be careful not to contravene the Act. Accordingly, they were convicted because the
employee committed an offence while acting within the scope of his employment. What is important
here is the employer—employee relationship. The employer did not personally commit this offence
either intentionally or negligently.
22 R v Walter (1799) 3 Esp.21.
% The standard common law test of criminal liability is usually expressed in the Latin phrase actus
non facit reum nisi mens sit rea, which means “the act does not make a person guilty unle i the mind
“oralsc ilty”.
- Akportaire 2007
http://www.nigerianlawguru.com/articles/criminal%20law%20and%20procedure/STRICT%20LIABILIT
Y%20AND%20THE%20NIGERIAN%20CRIMINAL%20CODES,%20A%20REVIEW.pdf (10
September 2010).
%% Akpotaire 2007
http://www. nigerianlawguru.com/articles/criminal%20law%20and%20procedure/STRICT %20LIABILIT
Y%20AND%20THE%20NIGERIAN%20CRIMINAL%20CODES,%20A%20REVIEW pdf (10
September 2010).
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... there can be no crime, large or small without an evil mind. It is therefore
a principle of our legal system, as probably it is of every other, that the
essence of an offence is t  wrongful intent without which it cannot exist.
Every crime by this doctrine has a physical side which is volitional delibera
or willed in nature and not accidental and without the knowledge of the actor
express or implied, while there is a mental element which connotes
blameworthiness in the sense of the harm intended to be caused or actually
caused where the actor is reckless as to whether or not the harm occurs, or
indeed negligent as to the outcome.?®

There have been divergent views about the existence of strict liability under common
law. One group argues that strict liability offences are strictly statutory offences
whereas the other argues that strict liability was indeed known to common law even
though it was not as popular as after it had been introduced into Iegislation.27 Allen
reveals instances where he believes that strict liability was applicable under common
law as follows:-

It is a presumption of the common law that mens rea is required to be
proved to establish guilt of a criminal offence. There is some doubt as to
whether there are any exceptions to this principle at common law. Public
nuisance and criminal libel have been cited as a common law crime of strict
liability. A third common law offence which may involve strict liability is that
of blasphemous libel ... . Strict liability applied to a fourth common law
offence, criminal contempt of court involving the publication of material likely
to prejudice a fair trial. ?®

The requirement of mens rea is widely recognised and, as it is longstanding, it is

accepted as the basis for criminal requirement.?

Having been firmly rooted in the
early English common law, the doctrine of mens rea was inevitably introduced to
South African criminal law. It is alleged that the origins of mens rea in its current form
can be traced back to Roman law and some maintain that the concept existed even
prior to the Roman and Canon law and suggest that it is reflected in the works of
Plato and Aristotle.>® The investigation of the history of mens rea was undertaken to
give substanc to the statement that mens rea has always been an integral part of

criminal law.

2.4 COLONIAL REGIME

The regime of strict liability offences was transplanted into the South African

criminal law system by English law.®' British settlers first occupied the Cape

% Akpotaire 2007

http.//www.nige 1 vguru.com/arti imi 1d%20pr¢  {ure/STRICT%Z20LIAB" T
Y9 AT 4620THE%20N ™ =RIANS M 1, %20A%20REVIEW.pdf (10
September 2010).

77 Allen Criminal law 81.

28 Allen Criminal law 81.

*De Groff 2004 50 Loy.L.Rev 838.
*De Groff 2004 50 Loy.L.Rev 838.
*'Burchell Criminal law 548.



Colony in 1795 when it formed part of the Dutch colonies. The reason for the
occupation was to prevent France from taking control of the Dutch colonies.*? The
British approach to governing the Cape Colony was very relaxed and less
interfering; however, in 1803 the Cape Colony was returned to the Dutch as a
result of the peace agreement that was signed between France and _nagland.*
Britain found itself having to colonise the Cape again in 1806, however, and there
was a significant change in tt  sys n of governance that was employed by the
British in governing the Cape during its second occupation. According to an

anonymaous source:

Remembering the problems that it had had in its American colonies, Britain
decided to be more autocratic in its governance of the Cape. The Cape
would be governed as a crown colony, with a governor appointed by
England and inhabitants of the Cape would no longer have any say in
political matters. The governor took his instructions only from the minister of
Colonies in London and was given the power to make laws and dismiss
officials as he saw fit.>*

This marked an inevitable transplantation of the English law to South Africa. The
year 1900 saw the victory of the British over the Dutch and they consequently gained
control of the Orange Free State and two colonies, the Cape and Natal, which had
been acquired earlier.®® This victory placed the British in total control of what is
known today as South Africa. This position facilitated the application of English law in
South Africa. As indicated earlier, the British wanted to hold onto power and the
colonies were run directly from London which simply meant that the laws that

governed these colonies were English laws.*®

Strict liability as practised in South Africa was a direct reproduction of the expression
as practised in English law. It was during the colonial era that the application of strict
liability was rife for obvious reasons, as the expression originated from English law
and the British were ruling the country. This made it practically impossible for South

African criminal law to escape the influence. R v Fish is another practical example of

%2 Anon 2011 http://www.south-africa-tours-and-travel.om/colonial-history-of-south-africa.html (14
March 2011).
** Anon 2011 http://www .south-africa-tours-and-travel. om/colonial-history-of-south-africa.html (14
March 2011).
* Anor ~711 http://www.  1ith  rica-tours-and-travel.om/colonial-history-of-south-afri  html (14
March 2011).
% Byrnes 1996 http://countrystudies.us/south-africa/16.htm (14 March 2011).
*® \n Pharmaceutical Society of Great Britain v Storkwain (1986) 2 AL, a pharmacist supplied drugs to
a patient who presented a forged doctor’s prescription but was convicted even though the House of
Lords accepted that the pharmacist was blameless. The justification was that the misuse of drugs is a
grave, social evil and pharmacist should be encouraged to take even unreasonable care to verify
prescriptions before supplying drugs.

8



a case that was decided during the colonial era.” ,ne appellant in this case was
convicted of contrayv 1ing ¢« tion 6 of Act 5 of 1890, in that I sold one Marks, a
police sergeant, a quantity of vinegar adulterated with water. The magistrate
convicted the appellant, finding that it was unnecessary for the crown to prove intent
to defraud. The court a quo found that, although the appellant had no intent to

defraud, it nevertheless convicted him.

2.5 UNION OF SOUTH AFRICA

South Africa was granted self-governing status in 1910, but remained economically
tied and loyal to the values of the British and even continued to carry out British
global policies.®® This state of affairs persisted until 1939, when the Boers decided to
cut ties with their former coloniser.®® However, the English influence remained. The
extent of the English influence on South African criminal law is explicit in cases that
were decided during the colonial era. The majority of cases that are referred to in this
study were all empowered by legislation that confirmed the view that strict liability

offences are mostly regulatory offences.

2.5.1 5. RICT LIABILITY IN CIVIL MATTERS

Strict liability does not only apply on criminal matters. The principle is also applicable
in civil matters. The yardstick is still the same as in criminal matters that, it is

applicable in matters of public safety.
2.5.1.1 Product Related Cases

In a criminal case, strict liability means that a person can be convicted of an offence
regardless of their culpability. The main question is whether there is such an
approach under civil law; for instance, can a person be held civilly liable without
considering the status of his mind when he caused the damage. As indicated earlier
strict liability can be applied both in civil and criminal law; for example, in product
liability cases involving injuries caused by manufactured goods, strict liability has had
a major impact on litigation since the 1960s. In 1963, in Greenman v Yuba Power

Products*, the California Supreme Court became the first court to adopt strict tort

* Rv Fish 1904 21 S.C 183. R v Langa 1936 CPD 158, R v Cronin 1935 TPD 328, R v Wallendorf
1920 AD 383 & R v Van Weilligh 1931 CPD 247.

% Craigle 2011 http://wiki.answers.com/Q/How_did_the_coloniazation_of South_Africa-end (16
March 2011).

% Craigle 2011 http://wiki.answers.com/Q/How_did_the_coloniazation_of_South_Africa-end (16
March 2011).

** Greenman v Yuba Power Product 59 Cal.2d 57, 377 P.2d 897, 27 Cal.Rptr .697 (1963).
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liability for defective products. Injured plaintiffs have to prove the product caused tt

harm but do not hay  to prove exactly how the manufacturer was careless.*’

Purchasers of tt goods, as well as inju I gt s, b, ande and others with no
direct relationship may sue for damages caused by the product. The above
statement gives a clear indication that strict liability is not only limited to criminal
offences, but it also extends to civil claims. The application of strict liability in both
civil and criminal cases was meant to displace the element of fault. The application
of this expression under civil litigation is not introduced by any legislation but strictly
applied under common law rules. Under the civil law the person who suffered
damage or was injured as a result of defective products only needs to prove that he
sustained an injury as a result of the said product. It is absolutely irrelevant that the

seller took reasonable steps to ensure that the product is properly prepared for sale.

Strict liability offences are not regarded as offences in the real sense. Although
enforced as penal laws through the utilisation of the machinery of the criminal law,
the offences are in substance of a civil nature and might well be regarded as a
branch of administrative law to which traditional princip 5 of criminal law have but

limited application.*?

An article on the case of Rylands v Fletcher also makes reference to strict liability
under criminal law and tort law which is what we call civil law.*® It says , intort, itis a
liability for a wrong that is imposed without the claimant having to prove that the

defendant was at fault.**

This is regarded as not being a defence in the torts that the
dependants took reasonable care to prevent damage, but various other defences are

admitted.*®
2.5.1.2 The impact of the new Consumer Act 68 0f 2008

South Africa also introduced a legislation to protect the interest of the consumers.
The idea was to ensure that those who suffered damage as a result of defective

products are accordingly compensated.”® The provisions of section 61 of the Act

! Greenman v Yuba Power Product 5¢ _3 157,377 F 1897 ’( Rptr.697 (1963).
42 »> Standing Commit :F Hort 7 64.
Anon 2010 http:/Nlaw.jrank.org/pages/17711/strict-liability. html (10 September 2010).
Anon 2010 http://law.jrank.org/pages/17711/strict-liability. htm! (10 September 2010).
Anon 2010 http:/Nlaw.jrank.org/pages/17711/strict-liability.html (10 September 2010).
*® Consumer Protection Act 68 of 2008
Purpose and policy of Act

3. (1) The purposes of this Act are to promote and advance the social and economic
10



dealt with the circumstances where there is a damage suffered as a result of a

defective product that was sold to the consumer.*’” The langua¢ of the Act from

welfare of consumers in South Africa b

(a) establishing a legal framework for the achievement and maintenance of a
consumer market that is fair, accessible, efficient, sustainable and responsible
for the benefit of consumers generally;

(b) reducing and ameliorating any disadvantages experienced in accessing any
supply of goods or services by consumers—

(i) who are low-ince  : persons or persons comprising low-income
communities;

(if) who live in remote, isolated or low-density population areas or
communities,

(i) who are minors, seniors or other similarly vulnerable consumers; or

(iv) whose ability to read and comprehend any advertisement, agreement,
mark, instruction, label, warning, notice or other visual representation is
limited by reason of low literacy, vision impairment or limited fluency in

the language in which the representation is produced, published or

presented;

(c) promoting fair business practices;

(d) protecting consumers from—

(i) unconscionable, unfair, unreasonable, unjust or otherwise improper trade
practices; and

(i) deceptive, misleading, unfair or fraudulent conduct;

(e} improving consumer awareness and information and encouraging responsible
and informed consumer choice and behaviour;

(f) promoting consumer confidence, empowerment, and the development of a
culture of consumer responsibility, through individual and group education,
vigilance, advocacy and activism;

(g) providing for a consistent, accessible and efficient system of consensual
resolution of disputes arising from consumer transactions; and

(h) providing for an accessible, consistent, harmonised, effective and efficient
system of redress for consumers.

(2) To better ensure the realisation of the purposes of this Act, and the enjoyment of
the consumer rights recognised or conferred by this Act, the Commission, in addition to
its responsibilities set out elsewhere in this Act, is responsible t
(a} take reasonable and practical measures to promote the purposes of this Act
and to protect and advance the interests of all consumers, and in particular
those consumers contemplated in subsection (1)(b);

(b) monitor and report each year to the Minister on the following matters:
(i) The availability of goods and services to persons contemplated in
subsection (1)(b), including price and market conditions, conduct and
trends affecting their consumer rights;
(i) access to the supply of goods and services by small businesses and
persons contemplated in subsection (1)(b); and
(iii) any other matter relating to the supply of goods and services; and
(c) conduct research and propose policies to the Minister in relation to any matter affecting the
supply of goods and services, including proposals for legislative,
regulatory or policy initiatives that would improve the realisation and full
enjoyment of their consumer rights by persons contemplated in subsection
(1)(b).
“” Consun  Protection Act 68 or 2008

- ability for dama¢ caused by goos

61. (1) Except to the extent contemplated in subsection (4), the producer or importer,
distributor or retailer of any goods is liable for any harm, as described in subsection (5),
caused wholly or partly as a consequence of—

(a) supplying any unsafe goods;

(b) a product failure, defect or hazard in any goods; or

(c) inadequate instructions or warnings provided to the consumer pertaining to

any hazard arising from or associated with the use of any goods,

11



section 1 until 3 of the Act was without a doubt similar to the one in Greenman v
Yuba Power , ,oduct were the court adop 1 strict tort liability for defecti

products.*® The Act was intending to protect vulnerable consumers from purchasing
defective product without having recourse against the supplier for the damage or
injury caused by consuming such product. Section 61 (3) interestingly ren indicated
that were there are more than one parties liable in terms for the Act they should be
held severally and jointly liable. Strict liability in this instance only requires the
complainant needs to only prove that the injury was caused by the product and the
supplier will be held liable. The inclusion of 61 (4) (c) defeated the whole purpose
that enactment of this legislation intended to achieve. The effect of section 61 4 is

that it created defences for suppl s. Section 61 (4) (c) went further by affording the

irrespective of whether the harm resulted from any negligence on the part of the  producer,
importer, distributor or retailer, as the case may be.

(2) A supplier of services who, in conjunction with the performance of those services,
applies, supplies, installs or provides access to any goods, must be regarded as a supplier
of those goods to the consumer, for the purposes of this section.

(3) If, in a particular case, more than one person is liable in terms of this section, their

liability is joint and several.
(4) Liability of a particular person in terms of this section does not arise if—
(a) the unsafe product characteristic, failure, defect or hazard that results in harm
is wholly attributable to compliance with any public regulation;
(b) the alleged unsafe product characteristic, failure, defect or hazard—
(i) did not exist in the goods at the time it was supplied by that person to
another person alleged to be liable; or
(i) was wholly attributable to compliance by that person with instructions
provided by the person who supplied the goods to that person, in which
case subparagraph (i) does not apply;
(c) it is unreasonable to expect the distributor or retailer to have discovered the
unsafe product characteristic, failure, defect or hazard, having regard to that
person’s role in marketing the goods to consumers; or
(d) the claim for damages is brought more than three years after the—
(i) death or injury of a person contemplated in subsection (5)(a);
(i) earliest time at which a person had knowledge of the material facts about
an illness contemplated in subsection (5)(b); or
(iii) earliest time at which a person with an interest in any property had
knowledge of the material facts about the loss or damage to that property
contemplated in subsection (5)(c); or
(iv) the latest date on which a person suffered any economic loss contemplated
in subsection (5)(d).
(5) Harm for which a person may be held liable in terms of this section includes—
(a) the death of, or injury to, any natural person;
(b) an iliness of any natural person;
(c) any loss of, or physical damage to, any property, irrespective of whether it is
movable or immovable; and
(d) any onomic loss that results from harm cor nplated in parag sh (a), (b)
or (c).

(6) Nothing in this section limits the authority of a court to—
(a) assess whether any harm has been proven and adequately mitigated;
(b) determine the extent and monetary value of any damages, including economic
loss; or
(c) apportion liability among persons who are found to be jointly and severally
liable.

*® Greenman v Yuba Power Product 59 Cal.2d 57, 377 P.2d 897, 27 Cal.Rptr .697 (1963)
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decision by ikendorf to bring a principle which was found to be controversial.*

Hefer JA held that:

In Pakendorf tl wrt recogr d this form of liability in the v of
defan ion  jardless of its fate in the country of its birth, 1d of the
criticism which it had already attracted. In England Prof Holdsworth, as long
as 1941, claimed that strict liability was productive of ndesirable litigation
and that it encouraged purely speculative actions (‘A Chapter of Accidents
in the Law of Libel’ (1941) LQR. In this country, Prof Price ((1960 Acta
Juridica at 274) wrote: ‘The suggestion that liability for defamation is
absolute, or, for that matter merely strict, can depend only on such cases as
Hulton v Jones, Cassidy v Daily Mirror Newspaper, Newstead v London
Express Newspapers Ltd and Hough v London Express Newspapers Ltd.
These decisions have no counterpart in our law, and their full implications
have a given rise to much misgiving in England, leading to the considerable
changes introduced by the Defamation Act of 1952. The unhappy doctrine
of contributory negligence should have taught us a lesson in the matter of
blindly following English legal trends, only to be left high and dry when
reaction sets in. South African law owes a great deal to English law, but that
is no reason for abandoning our own legal principles.*

The biggest challenge to the principle of strict liability as applied in Pakendorf was its
nature of disregarding freedom of expression. .is right was not recognised only
after the introduction of the Interim Constitution and the final Constitution.>® Hefer JA
in Bogoshi acknowledged that the law of defamation requires a balance to be struck
between the right to reputation, on the one hand, and the freedom of expression on
the other.*® It was therefore critical of Bogoshi for failure to weigh both interests and
giving a due consideration to freedom of expression. * It must be taken into
consideration that it was the appellant's ground for an appeal that the principle of
strict liability should be rejected for its failure to take account of freedom of
expression and expression.*® The court in Bogoshi held that:
.. if we recognize, as we must, the democratic imperative that the common
good is best served by the free flow of information and the task of the media
in the process, it must be clear that strict liability cannot be defended and
should have been rejected in Pakendorf. Much has been written about the
“chilling” effect of the defamation actions but nothing can be more chilling
than the prospect of being muicted in damages for even the slightest

error... . In my judgement the decision in Pakendorf must be overruled. | am
with respect, convinced that it was clearly wrong.>

The Heher JA in Bogoshi also held that the reasonable publication of a false

defamatory statement can be raised as a defence. . e court also indicated that the

>* National Media v Bogoshi 1998 (4) SA 1196 (SCA) 1206.

* National Media v Bogoshi 1998 (4) SA 1196 (SCA) 1206-1207.

% Interim Constitution 200 of 1993 & Constitution of the Republic of South Africa of 1996.
3¢ National Media v Bogoshi 1998 (4) SA 1196 (SCA) 1207.

37 National Media v Bogoshi 1998 (4) SA 1196 (SCA) 1207.

*8 National Media v Bogoshi 1998 (4) SA 1196 (SCA) 1206.

% National Media v Bogoshi 1998 (4) SA 1196 (SCA) 1210.
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protection will only be provided for public ic = of inwk 1tt pub } 1
interest. Bogoshi acknowledges that it is crucial for the publisher to show that
reasonable steps were taken to ensure the certainty and truthfulness of the

information published.
2.6 APARTHEID REGIME

Racial segregation existed long before the apartheid regime. The British colonial
government introduced pass laws in both the Cape and Natal colonies around 19th
century to control the movement of blacks from their residential areas to the ones
occupied by coloureds and whites.®® However, apartheid was legalised after ti

1948 elections as an instrument of oppression against people of other races. Strict
liability offences continued to be in existence even after the inception of the
apartheid regime and the courts continued to apply strict liability to regulatory
offences until the 1950s, when there was a sudden decline in its application. Strict
liability offences did not receive support from the beginning, although there was a

sudc 1 change of attitude by the courts in applying strict liability.
In S v Qumbela, the Appellate division in its 1966 decision by Holmes JA, held that-

The basic principle is that actus non facit reum nisi mens sit rea. Current judicial thinking
is recognising more fully the scope and operation of this fundamental rule of our law ...
Of course the lawmaker has it within its power to override this fundamental principle of
fairness; and to make absolute the duty of compliance with its behests, thus rendering
innocent violations punishable. But such an inroad into individual freedom should be
made to appear very plainly, so that he who runs may read.®'

The Appellate division again demonstrated its lack of support for strict liability when it
overturned the decision of the Natal provincial division in the case of Amalgamated
Beverage Industries v Durban City Council.®? It held that, in its view, strict liability
needs to be imposed in order to effectively and satisfactorily enforce the by-law that

prohibited the introduction or sale of contaminated food.®*

The concept was less favoured during the apartheid regime despite the good it

was attempting to achieve. In 1976, the Viljoen Commission of inquiry was

% Anon 2011 http://en.wikipedia.org/wiki/South_Africa_under_apartheid (14 March 2011).
®' S v Qumbela 1966 (4) SA 356 (A) at 364.
62 Amalgamated Beverage Industries Natal (Pty) Ltd v Durban City Council 1992 (3) SA 572 at 564F-
G.
® Amalgamated Beverage Industries Natal (Pty) Ltd v Durban City Council 1992 (3) SA 572 at 564F-
G.
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establist | to inquire into the penal system in South Africa.®* The ~ommission
used that opportunity to display its disapproval of the application of strict liability.
This approach was in ad idem with the attitude that was displayed by the courts

after the colonial era. The Commission heid that:

In spite of the recognition in certain legal systems of the so called strict
liability offences, this commission r 2ains impenitent and adamant in
expressing the view that strict liability offences cannot be justified in the
criminal law. If the “offender” unwittingly commits an act circumstances
which totally absolve him from any blame, what is the object in punishing or
even penalising him? There would, in the commission’s view, be no sense
in doing s0.%°

2.6.1 LEGISLATIVE FRAMEWORK

Despite the longstanding common law tradition of mens rea, a new approach to
criminal offences emerged which totally displaced this element in some offences.®®
Strict liability was transplanted into South African criminal law through English law,
where these offences were referred to as strict liability regulatory offences or public
welfare offences. Public welfare offences are, in effect, no-fault, strict liability statutes

enforced by the machinery of the state through its criminal law system.®’

It is therefore logical to analyse some English decisions that applied strict liability in
order to give a perspective on the background of the concept as it is applied in South
Africa. Another issue that is of importance is the fact that all these decisions dealt
with statutorily regulated offences. In R v Pontes® the accused was convicted for
contravention of British Columbia Motor Vehicle Act of 594 (4) which automatically
prohibited him from driving a vehicle for 12 months in terms of Section 92 of the
same Act. The court indicated that the impugned provisions allow for the defences of

reasonable mistake of fact and due diligence.

In the case of Cundy v le Cocg® it was regarded as a punishable offence to sell
liquor to a person who was already drunk. The accused was therefore charged and

convicted for selling alcohol to a person who was already drunk. In his defence he

& Viljoen Commission Penal System (1976).
% Vilioen Commission Penal System (1976).
% In Rex v Langa 1936 CPD 158 page 160, the accused was charged and convicted of contravening
section 61(1)(c) of Act 13 of 1928 for being in possession of dagga. The court borrowed from the
principle that was set down in R v Wallendorf 1920 AD 383. Watermeyer AJP held that. “The
conclusion that the court came to was that mens rea is as a rule necessary in a crime, but that the
legislature may absolutely prohibit the doing of an act and constitute it an offence, without reference
to the state of mind of the offender and regardless whether he had any intention of breaking the law
or otherwise doing a wrongful act.
*” De Groff 2004 50 Loy.L.Rev 840.
% R v Pontes [1995] 3 S.C.R. 44.
% Cundy v Le Cocq (1884) 13 QBD 207.
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indicated that he and his staff had mac a mistake in thinking that tt  person we

sot  wl 1theyt 1 sold liquor to him. The court t Itt rv sionbutt dthat
the offence was committed when it was proved that the accused played a role in
selling liquor to the person and the person served was drunk. Although the court
classified this offence as being the one falling under strict liability the element of
negl’ 3nce on the part of the accused should be noted, which allows one to wonder

why negligence was not made an element of this offence.

In Sherras v De Rutzen’® the accused was convicted of selling liquor to a constable
on duty, which was an offence at the time. In the case, the officer had removed an
armband which was an indication that he was still on duty before he entered the
accused's premises. The court quo convicted him on the basis of the fact that the
offence was one of strict liability. The divisional court, however, set aside the
conviction and held that the offence was not one of strict liability. Strict liability, it is
claimed, provides an improper basis for the imposition of criminal sanctions since it
can lead to the punishment of the “faultless”.”" Such an outcome is said to be both

unacceptable of itself and damaging to criminal law.”

Rex v Wallendorf is a South African decision which applied the strict liability concept
in a statutory offence.”® The accused were convicted for contravening section 8(5) of
the Cape Act 27 of 1882 by resisting or hindering or disturbing a police officer in the
execution of his duty. Juta JP held that:

Looking at the scope of the Act, the nature of the offences, the careful way
in which provision is made where the onus is on the part of the accused, |
can come to no other conclusion than that if the crown proves all the
essentials provided for by the statutes to constitute the offence, it has done
all that is necessary. So that where it is proved that accused did resist, etc,
a person, who was a policeman, and acting in the execution of his duty; it is
not enacted in the section, viz, that the accused knew that the person was a
policeman and one acting in the execution of his duty.”

Milton is of the view that there is no reason why the same consideration of equity

and justice which ordain that mens rea should be an elenr 1t of a common law crime

™ Sherras v De Rutzen [7895] 1 QB 918.
" De Groff 2004 50 Loy.L.Rev 840.
"2 Richardson 1987 CLR 295.
" R v Wallendorf 1920 AD 383,
" R v Wallendorf 1920 AD 383. Kotze J in page 389 of the same case of R v Wallendorf analysed
this principle in a much more understandable manner when he held that: “The legislature has chosen
to declare that, if a person resists a policeman in the execution of his duty, that shall be an offence,
and for it he shall be liabie for punishment: and the legislature has not gone further and said that the
party resisting must be aware of the character of the policeman and of his duty.”
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> _2spi two -guments tl

st ild not also Hply in the cas of utory crim
strict liability is unknown in common law, as it is a creature of statute wh  sta
that such offences are present under common law, this study supports the view that
strict liability offences are creature of statutes in particular when you check the
purpose of its creations. According to another source:-

Most of the statutory offences of strict liability are regulatory offences which

arise under the regulatory legislation controlling such matters as the role of

food and other types of trading activity, health and safety at work, pollution

and other public welfare matters which are usually investigated and

prosecuted by a regulatory authority rather than police and the Crown

Prosecution Service. Similarly, many of the offences in statutes regulating

road traffic have also been held to be of Strict Liability, as have certain

financial provisions. It must be emphasized; however that Strict Liability can

arise even in respect of offences describe as “real” Crimes, i.e. crimes
dealing with things which are inherently immoral (mala in se).”®

The types of offence that fall into this category cover behaviour which could involve
danger to the public, but which would not usually carry the same kind of stigma as a
crime such as murder or even theft.”” The difference between the true criminal
offence and the public welfare offence is one of prime importance. Public welfare
offences obviously lie in the field of conflicting values. It is essential for society to
maintain, through effective enforcement, high standards of public health and safety.”
Potential victims of those who carry on latent activities have a strong claim to
consideration. On the other hand, there is a general condemnation of the
punishment of the morally innocent. These offences, as indicated earlier, are either
called public welfare offences™ or statutes which deal with issues of social
concern.®® Akpotaire holds that:-

The re-emergence of strict responsibility offences or what has now become

known as Public Welfare Offences in England probably became obvious

from the decisions in R v Woodrow, and R v Stephens. in the former case

Porkers held the Dependant liable for possession of adulterated tobacco

where the word “knowingly” or similar words are absent from the statute.

The main ground however, was that the crime was created for the protection
of the Public Welfare. The court was of the view that the Defendant would

> Burcl  Criminal Law 2.
® Anon 20 ._ http://www.oup.com/uk/orc/bin/9780199578665/cardetal19~ ~h06.pdf (10 September
2010).
" Anon 2010 http://vig.pearsoned.co.uk/catalog/uploads/Eliott_Criminal_CO2.pdf (12 September
2010).
® R v Corporation of the City of Sault ste.marie [1978] 2 SCR 1299.
"® Burchell Criminal law 546.
% Anon 2010 http://vig.pearsoned.co.uk/catalog/uploads/Eliott_Criminal_CO2.pdf (23 September
2010).
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2 21 VINATION OF STRICT LIABIL = AN

.ere is no general requirement as to whether strict liability is applicable to an
offence or not. Accordingly, it is up to the court to determine the intentions of the
legislature by interpreting the specific legislation. The courts have been given the
liberty to determine whether the legislature had intended the statutory crime as not
requiring culpability despite the legislature’s silence to that effect.®* In such cases,
the court considers factors like the nature of the offence, the statute concerned, the
language of the legislation and the possible penalty that could be imposed if the
conviction ensues.?® As indicated earlier, strict liability offences are usually created
by statute. The court is thus at liberty to interpret the statute as creating a strict
liability offence even where the legislature is silent. Statutes do not state explicitly
that a particular offence is one of strict liability.2® J Wight held that:-

With statutory strict liability the decision on whether or not the liability of the

offence is strict depends on the wording of the Act. There are several key

words and phrases that the courts look at in the statute to decide whether or

not an offence is strict liability. These include: épermitting or allowingi,

écausei, épossessioni, éknowinglyi and éwilfully and maliciouslyi. The

interpretation of these words will be what decides whether or not a mens rea
or intention, recklessness or negligence is required.87

In order for the court to determine the requirement of strict liability, certain rules of
interpretation need to be observed. Botha indicates that interpretation of statutes or
the judicial understanding of legislation, deals with the body of rules and principles
used to construct the correct meaning of the legislative provisions to be applied in a

practical situation.?® Botha acknowledges that the point of departure when

interpreting a piece of legislation is the observation of the Constitution.®

8 Snyman Criminal law 244.
% Standing committee Report 7 2008 16. In R v Van Weilligh 1931 CPD 247 the accused was
convicted of breaching section 64(a) of Act 30 of 1928 in that he sold liquor without having a licence
as required by the Act. The court a quo held that the duly issued licence that the accused possessed
was invalid because it was issued for premises that were at the rural area and the licensing board
was forbidden by section54(1) of the Act from granting a licence under those circumstances. The
appeal court per Watermeyer J held at page 249 to 250 that: “Selling liquor without a licence is an
offence for which heavy fines can be imposed or, in the case of second offences, imprisonment in lieu
of fine. It was not therefore regarded by Parliament as a trivial offence, and it is also morally wrong
because the offenderis b iking the law for his own pecuniary | efit ... tl e . es
that Parliament did not intend that a man should be deemed to be guilty of the otfe ot selling |
wit italicence if | in fact had a licence, the issue of which had been mistakenly authorised by the
licensing court.”
® Anon 2010 http://www.lawteacher.net/criminal-law/lecture-notes/strict-liability-lecture-1.php (10
September 2010).
87 Wight 2010 http://www.peterjepson.com/law/A2-2%20Jonathan%Wightt (10 September 2010).
% Botha Interpretation 1.
% Botha Interpretation 54. Section 39 of the 1996 Constitution reads as follows:

(1) When interpreting the Bill of Rights, a court tribunal or forum
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In some quarters, concern has been raised that the court is ....)edded with such
responsibility. The Attorney General's imn 1 contribution to the scrutiny
cc._mittee’s report proved to be valuable. It cc...... anted on the issue of the liberty
placed on the court to determine the existence of the application of strict liability and
held that:-

It is fair to say that this, to some extent, has created a black hole in relation

to offences. It created a degree of uncertainty about when and where strict

or absolute liability applied, and often this uncertainty could not be resolved

until the matter was considered by a court, after the event, in terms of the

conduct that formed the basis of the offence.®
This is the same sentiment that was shared by the court in S v Qumbela per Holmes
JA.®" The court reaffirmed the significant role that the element of mens rea plays to
our criminal law system. It, however, acknowledged the powers that the legislature
has to override this element and create strict liability offences. In the case of Sweet v
Pars/ey,92 the accused was a teacher who rented a house to students, although she
did not live in the house. She was convicted for managing a house where dagga was
being smoked despite the plea of lack of knowledge that the students were smoking

dagga in the house.

The court a quo interpreted the offence as being strict liability and, subsequently, the

Divisional Court also dismissed her appeal. The appellant took the matter further to

{a) must promote the values that underlie an open and democratic society based on human
dignity, equality and freedom,

(b) must consider international law

(2) When interpreting any legislation, and when developing the common law or customary law,
every court, tribunal or forum must promote the spirit, purpose and objective of the Bill of
Rights.

(3) The Bill of Rights does not deny the existence of any other rights or freedoms that are
recognised or conferred by common law, customary law or legislation, to the extent that they
are consistent with the Bill of rights. 1996 Constitution.

There are four theories of interpretation. The first one is the orthodox text-based (literal)

approach. The interpreter is expected to interpret the legislation according to its literal meaning.

Secondly, it is the purposive (text-in-context) approach. This form of theory concentrates on what

the intention of the legislature was when enacting the legislation. The third one is the influence of

the Supreme Constitution. This theory seeks to ensure that the provisions of section 2 and section

39 mentioned above are ob: | during the pror . of interp ng jis ion. Lastly, it is

practical inclusive method of interpretation which also includes five techniques for interpretation.

Snyman highlights some of the crucial issues that must be considered by the court when

inte eting legislation. See 1wyman Criminal Law 244. He r itions that the follow ) must be

col Jered- The language and context of the prov  on;

(a) Thesco| and object of the provision;

(b) The nature and extent of the punishment;

{c) The case with which the provision may be evaded if culpability were required ; and

(d) The reasonableness of holding that culpability is not required.

% Standing committee Report 7 2008 17.
" S v Qumbela 1966 (4) SA 356 (A).
%2 Sweet v Parsley [1970] AC 132.
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the Hous of Lords and Lord Reid i ed that it was hard to believe that the court
of Appeal had felt bound to reach such 1 v sly unjust result. The court in Sweet
v Parsley acknowledged the fact that in most cases the statute is silent on whether it

creates strict liability offences. Lord Reid held further that:-

In such cases there has for centuries been a presumption that parliament
did not intend to make criminals of persons who were in no way
blameworthy in what they did. That means that wherever a section is silent
as to mens rea there is a presumption that in order to give effect to the will
of parliament, we must read in words appropriate to require mens rea.**

S v Qumbela held that the legislature must not be shy to indicate in ¢ r and
uncertain terms the offences that are expected to be strict liability.** This suggestion
is an attempt to take away from the courts powers that could lead to disparities in the
judgments of judicial officers despite the similarity of facts. Burchell highlighted the
fact that the theory of strict liability has never succeeded in winning a large number
of supporters through the years,95 the reasons being that not only is the universal
nature of fault a feature of criminal liability in all civilized legal systems, but also
because the normal principles for interpreting the statutes would ordinarily be
opposed so as to require fault as an element of statutory offences. He further

concluded that:-

As a general rule, penal statute must be strictly construed. Since strict
construction strives to favour the liberty of the subject, the concept, in this
context, requires that in the face of ambiguity, penal statutes should be
constructed so as to require fault as an element of statutory offence. This
approach is sustained by the presumption that the legislature intent to alter
the existing law as little as possible. The effect of this presumption is
likewise to postulate that where the statute is ambiguity, fault ought to be on
the element of a statutory offence. *

The court in S v Qumbela was against the statute that leaves it up to the court to
determine the intentions of the legislature and held that such intentions must be

explicit in the legislation. Lord Goddard in Brend v Wood held that:-

... itis in my opinion of the utmost importance for the protection of the liberty
of the subject that a court should always bear in mind that unless a statute
either clearly or by necessary implication rules out mens rea as a
constituent part of a crime, a defendant should not be found guilty of an
offence against the criminal law unless he has got a guilty mind.®

% Sweet v Parsley [1970] AC 132 para 2.
% S v Qumbela 1966 (4) SA 356 (A).
% Burchell Criminal law 546.
% Burchell Criminal Law 546.
" Brend v Wood (1946) 62 TLR.462.
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Another case that clearly indicated that strict liability offences are regulatory offences
is Harrow LBC v u.ah and cnah: the defendants were the owners of a newsagent
where they also sold lottery tickets.® In ms of Section 13(1)(c) of the National
Lottery Act 1993, it is deemed an offence to sell a lottery ticket to children under the
age of 16. The accused were well aware of this condition and had warned their staff
not to sell lottery tickets to anyone unc the age of 16; moreo' -, they had told their
staff that they should ask for an identity document if they had any doubts about the

[ son's age.

Subsequently, a member of staff sold a lottery ticket to a 13-year-old boy without
demanding proof of age, believing that the boy was over 16. The Divisional Court
held that the offence was one of strict liability and did not require mens rea. The fact
that they had sold a ticket to a person under the age of 16 was sufficient to justify
their conviction despite their extraordinary efforts to prevent this from occurring. In
both these cases the court turned a blind eye to a due diligence shown by the

accused in attempting to avoid committing the offence.
2.7 CONCLUSION

The purpose of this chapter was to investigate the origin and purpose of strict
liability. Investigation revealed that the existence of strict liability offences came
about as a result of the English influence. This concept was not without controversy
because of its effect of dispensing with the element of mens rea to secure a
conviction. It was said to have been created for the benefit of the public. Burchell

states in this regard that:-
The rise of a modern urbanised and industrial society has created a crucial
need for the establishment and maintenance of certain standards of safety
and hygiene in commercial, industrial and social undertakings. Because of
the crucial nature of these standards it was reasoned that persons violating

themgshould be subject to a form of strict liability which takes no account of
fault.

Strict liability offences were originally created in order to help punish business-
related offences. Such offences were inspired by the fact that it would be practically
impo: ble to Jlish the mens . 10ofdi torsifa« pany L _ng prosecuted.
In addition, public welfare offences involve a shift of emphasis from the protection of

individual interests to the protection of public and social interest. The strict liability

% Harrow London Borough Council v Shah and Shah [1999] 3 All ER 302.
% Burchell Criminal law 546.
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concept flourished during the colonial e for obvious reasons stemming frc  the
fact that it was introduced into our legal system by the British colonialists. Tt
change “government in 1910 affected the application of some of the principles that

were brought by the ™ 1glish.

The beginning of the apartheid regime saw a decline in the application of strict
liability. The opposition against these offences at the time was against the immense
power that was placed on the courts in determining the intentions of the legislature
as to whether it intended an offence to be strict liability or not. The court, as per
Holmes JA in S v Qumbela, held that it is imperative that the legislature should
indicate clearly its intentions if it intended an offence to be strict liability.'® Those
who opposed strict liability approached this from a different direction even to the
Viljoen Commission, which indicated that it failed to comprehend how the law could
sanction the punishment of a faultless person.'®! The disapproval of the application
of strict liability did not succeed in bringing about the permanent abolishment of strict
liability. However, this study revealed the purpose of the creation of strict liability as
being to deal with the offences that threaten the safety of the public. It also revea |

how this concept was transplanted into our legal system.

1% 5 v Qumbela 1966 (4) SA 356 (A).
'°! The Vilioen Commission Penal System (1976).
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CHAPTER 3: STRICT LIABILITY AND FOREIGN LAW
3.1 INTRODUCTION

The argument of this study is to the effect that the application of strict liability
offences contravenes the rights of the accused entrenched in the Constitution
because of its effect of creating reverse onus.'® Such rights are the right to remain
silent, to be presumed innocent and privilege against self-incrimination.'® It is
evident that no law can be developed or interpreted without referring to constitutional
guidance and obligations. It is the same Constitution that provides us with the liberty
to borrow principles from international law when developing or interpreting any rights
entrenched in the Bill of Rights or any law. The relevant provision of the Constitution
reads as follows:-

(1) When interpreting the Bill of Rights, a court, tribunal or forum

(a) must promote the values that underlie an open and democratic society

based on human dignity, equality and freedom;

(b) must consider international law; and

(c) may consider foreign law.

(2) When interpreting any legislation, and when developing the common law

or customary law, every court, tribunal or forum must promote the spirit,
purport, and objects of the Bill of Rights.'™

The Constitution being the supreme law of the country provides a green light to our
courts to consider international and foreign law when interpreting and/or developing
the law. The consideration of this aspect of the law will be done mostly through
decided cases from various countries. However, this does not necessarily mean
literature will be totally disregarded. The idea is to find the legal system that could be
of guidance to the South African legal system in terms of how to apply this principle
of strict liability keeping its harshness to the accused as minimal as possible. The
possibility of having it comple y removed from our legal system will also be
investigated. The unjust part of this principle has become the main concern by those

who oppose its existence.

Various cases decided in different countries, including ~ar Ja, England, >ng
Kong, Botswana, Nigeria, Australia and Singapore among others, will be explored
with the specific goal of determining best practices. The cc.._non factor about all
these legal systems is the fact that they all require the prosecution to only prove

actus reus in order to secure a conviction in strict liability offences. Some systems

192 1996 Constitution.
193 5 35 3(h) 1996 Constitution.
1% 339 1996 Constitution.
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¢ that tt intention of the legislature to create strict | Hility offences must be
clearly reflected in the statute,'®™ wt eas otl s, on the other hand, provide the

court with the liberty to interpret the statute as requiring strict liability.'®

The understanding of strict liability is that the successful proving of actus reus is
sufficient to secure a conviction. The implication of this is that the mindset of the
person is irrelevant for as long as it can be proved that he willingly committed the
prohibited act. However, some legal systems are of the view that a defence of due
diligence should be considered by the court.'” The same sentiment of allowing
some form of defence is shared by others, who on the other hand believe in a more
for...al way of suggesting that the empowering legislation must specifically create

those defences that can be raised against strict liability offences.

3.2 APPLICATION OF STRICT LIABILITY BY SOUTH AFRICAN COURTS

This study will start as a point of departure, by discussing the principle of strict
liability as applied in South Africa. ..e purpose for such a move is to ensure that
there is no uncertainty as to the manner in which the principle is applied in South
Africa when looking into other legal systems. It is imperative to bear in mind the fact
that South African principle was influenced tremendously by English law. It is
because of this influence that there is a striking similarity between the applications of
this principle by both legal systems. The effect of English law on South African
principle of strict liability is that the courts are at liberty to interpret the provision as
not requiring culpability even where the legislature in creating a statutory crime is
silent on the requirement of culpability. ' The principle of strict liability as applied in
South African law relieves the prosecution of its duty to prove the fundamental
elements of fault by therefore depriving the accused of an opportunity to raise a

defence excluding fault.'®®

Hunt states that:-

"% Phipps UDLR 201.
1% Zungu-Ndwandwe JJASA 35.
"R v. Sault Ste. Marie, [1978] 2 S.C.R. 1299; R. v. Pontes [1995] 3 S.C.R. 44; R. v. Wholesale
Travel Group Inc. [1991]. 154.
1% Snyman Criminal Law 242.
"% Burchell and Hunt Criminal Law 294.
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Fault relates to the person’s free and informed decision to do tl  which |
or she knows (or foresees) to be unlawful or madver‘cent fallure to behave as
an 0 Hlepersonwouldinthe necirct ;!

South African v supports the notion that fault is an important element  every
crime, including statutory crimes.'"' Milton shares the same sentiment as law and
states that there is no reason why the same consideration of equity and justice which
ordains that mens rea should be an element of a common law crime should not also
apply in the case of statutory crimes.'”? The spreading of this notion was also
perpetuated by Burchell and Hunt, who indicated that it is a firmly established
principle of criminal justice that there can be no liability without fault, which requires
that the accused, in addition to actus reus, must have mens rea in order to be held

criminally liable for any criminal conduct.’'® Burchell & Milton commented that:-

.. understandably, the theory of strict liability has not won a large number of

supporters over the years. This is not only because of the universal and
fundamental nature of fault as a feature of criminal liability in all civilized
legal systems but also because the normal principles of interpretation of
statutes would ordlnarlly operate so as to require fault as an element of
statutory offences.’

These renowned writers were, however, at pains to mention that there are
exceptions to this firmly established principle of criminal law. They were also very

quick to highlight the fact that these exceptions, namely, versari in re illicita and strict

liability, do not enjoy any real following in modern South African law.'"®

In as much as strict liability was regarded as part of our law, even the courts are
reluctant to interpret any statute as requiring strict liability. Since the 1970s, there
has been a significant decline in the number of cases that the courts interpreted as
requiring strict liability. This valuable information is provided by Snyman, who is of
the view that such a decrease can be attributed to the criticism against the principle
of strict liability.'*® The popular view about strict liability offences is that they are not

by nature a true criminal offence; as a result they attract a light penalty and they are

"~ irchelland Hunt ~ imina m 1.

""" Burchell Criminal law 2.
"2 Burchell Criminal law 2.
"> Burchell and Hunt Criminal Law 220.
"' Burchell and Hunt Criminal Law 290.
"> Burchell and Hunt Criminal Law 288. This doctrine of versari in re fllicit which is recognised by both
Enlish and Roman-Dutch law simply means that a person can be held liable for the unintended
consequences of an illegal activity.

® Snyman Criminal Law 242.
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further _jarded ; public welfare offences.'’” . 1e court, in Amalgamated Beverage
Industries, held that in its view, strict liabilty r is to be ... josed in order to
effectively and satisfactorily enforce the by-law that prohibited the introduction or

sale of contaminated food.'"®

..1e aggrieved party took the matter on appeal; however, the appellate division set
the conviction aside. The court further held that fault in the form of negligence was
required in order to secure a conviction of contravening the said by-law.'™ Strict
liability was supported in this matter by the dissenting judgment of Botha JA. Botha
JA held that:-

In my judgement the factor which is of decisive weight is the subject-matter
of the by-law in question. In essence it prohibits food traders from dealing in
contaminated food. It does so with the object of safeguarding the health of
the public, which is obviously a matter of great importance to the lawgiver.
(its importance is perhaps not as well illustrated by the picture of the bee in
the bottle or by the idea of typhoid germs in a batch of meat pies). It is
accordingly inherently probable that the law-maker intended its prohibition to
be as effectively enforceable as possible. Most statutory prohibitions are
conceived in the public interest, to be sure ..., but not all of them clamour for
strict enforcement with the same degree of urgency. A prohibition against
any person selling bread at a price less than a prescribed minimum price
does not stand on the same footing as a prohibition against persons who do
business as bakeries from making and distributing bread which contains
noxious substances... Two features in my view, to the intention to impose
strict liability. Firstly, contraventions of the prohibition endanger and may
have disastrous effects on public health, which it is the concern of the
lawmaker to protect. Secondly, the prohibition is directed only at that
1§peci11‘i2% class of persons who are engaged in the business of dealing in
ood.

The dissenting judgment reflected the basis upon which the courts in the past
decided that legislation required strict liability to be imposed. This judgment without a
doubt revealed in a clear manner that the offence was indeed for the protection of
the public and the offence could not attract a term of imprisonment. The court,
despite the clear indication that the offence qualified to be interpreted as requiring
strict liability, elected to succumb to the pressure of the criticisms and held that at

least fault in the form of negligence was required. This judgment illustrated just how

reluctant the courts are to apply the principle of strict liability. The attitude of the

"y 2010 http://vig.r L. uk/ 2~k iol  iminal (10 S~~*~mber

2010).

"'® Amalgamated Beverage Industries Natal (Pty) Ltd v Durban City Council 1992 (3) SA 572 at 564F-
G.

e Amalgamated Beverage Industries Natal (Pty) Ltd v Durban City Council 1994 (1) SACR 373 (A)
385.

120 Amalgamated Beverage Industries Natal (Pty) Ltd v Durban City Council 1994 (1) SACR 373 (A)
382-3.
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courts as early as 1¢_J displayed support for what was regarc | as being the bas’
principle of crimii law. InSv Qumt  Holn  JAL dtl -
The basic principle is that actus non facit reum nisi mens sit rea. Current
judicial thinking is recognising more fully the scope and operation of this
fundamental rule of our law ... Of course the lawmaker has it within its
power to override this fundamental principle of fairness, and to make
absolute the duty of compliance with its behests, thus rendering innocent

violations punishable. But such an inroad into individual freedom should be
made to appear very plainly, so that he who runs may read."”’

The court reiterated the importance of recognising the basic requirements of fault as
being an integral part of our criminal law. It, however, acknowledged the powers that
the legislature has to override as it puts it “a fundamental principle of fairness”'?
and, indeed, by so saying acknowledged the injustice attached to strict liability

offences.
3.21TF ATTITUDE OF THE COURTS AFTER 1994

The period after 1994 is the constitutional era. Accordingly, Snyman states that:-

After the coming into operation of the present Constitution it is uncertain
whether the principle according to which a court is free to interpret a
statutory provision creating a crime in such a way that no culpability is
required for liability is compatible with the Constitution. '

Snyman alludes to the fact that the issue of strict liability has not been dealt with
thoroughly by the Constitutional Court. This is so despite the hostile attitude
illustrated by the courts towards the principle of strict liability since its inception and,
around the 1970s, which was long before the introduction of the supreme
Constitution. Qui  correctly, 3 Zungu-Ndwandwe indicates, our courts are still at
liberty to apply strict liability and convict a blameless person at any given time until
such time as the Constitutional Court pronounces on the constitutionality of strict
liability.'** Frankly, the Constitution has not brought any meaningful contribution to
how strict liability should be applied under the current dispensation. It is the popular

view of South Africans that should this principle be challenged it is highly unlikely

that it would pass the constitutional muster.'®

2! 5 v Qumbela 1966 (4) SA 356 (A) at 364.
122 5 v Qumbela 1966 (4) SA 356 (A) at 364.
'2% Snyman Criminal law 243,
124 Zungu-Ndwandwe JJASA 35.
1% Snyman Criminal law 243.
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The courts are still showing hostility towards strict liability but nothing is being done
to remove it from our system. .ne Constitutional _ourt in S v Coefzee had an
opportunity to put an end to uncertainties surrounding this principle, but it elected to
show disapproval and left it untouched.'®® G ..egan J in Sv Cc  zee held that:-

At common law, fault requirement is generally met by proof of intent (dolus) in one of its

recognised forms, and, in rare circumstances, by the objective requirement of negligence

(culpa) ... As Kentridge AJ has mentioned in para [94] of his judgment, the requirement

of fault or culpability is an important part of criminal liability in our law. This requirement is

not an incidental aspect of our law relating to crime and punishment; it lies at its heart.

Tl state’s right to punish criminal conduct rests on the notion that culpable criminal

conduct is blameworthy and merits punishment. This principle has been acknowledged
by our courts on countless occasions.'?

The Constitutional Court did nothing but promote the obs vance of the fault element
in considering a criminal conduct. It said in no uncertain terms that the punishment
would be justified by the blameworthy state of the accused’s mind. O’'Regan J, to
support her disapproval of strict liability offences, made reference to the Viljoen

Commission in its report on the penal system of the Republic of South Africa in 1976.

The commission in paragraph 5.1.2.82 held that:-

in spite of the recognition in certain legal systems of the so called strict
liability offences, this commission remains impediment and adamant in
expressing the view that strict liability offences cannot be justified in the
criminal law. If the “offender” unwittingly commits an act which is prohibited
by the criminal law under circumstances which totally absolve him from any
blame, what is the object in punishing or even penalising him? There would
in the commission’s view be no sense in doing so.'?®

This is but an indication of how much the principle of strict liability was opposed in
South Africa. It was, however, up to the Parliament then to decide whether to remove
this principle from our law or not. The Parliament was unfortunately not persuaded
by the number of people against the principle and the reluctance of the courts to
apply to act towards removing it. The report by Viljoen was not enough to convince
the Parliament otherwise. Before 1994, the court’'s duty was to apply the law enacted
by the Parliament, while the period after 1994 signalled a new era where the court
had the powers to declare any law or conduct that is inconsistent with the

itur v | it

126 5 v Coetzee 1997 (3) SA 527 (CC).
27 5 v Coetzee 1997 (3) SA 527 (CC) para 162.
128 S v Coetzee 1997 (3) SA 527 (CC) para 164.
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were oblivious of its powers to also act towards providing lower courts with the

much waited certainty of the law irrounding this contro' alasp stoftl V.
3.3 APPLICATION OF STRICT LIABILITY IN BOTSWANA

The difference between Botswana and South African criminal law is that the
Botswana law is codified.'® It applied the same system that was applied by the
Southern African countries like South Africa and Lesotho until in 1964, when its
penal code came into operation.130 However, the criminal courts referred to English
law decisions extensively as the code is based on " glish law principles. it is this
same English influence that introduced strict liability in South Africa. The application
of criminal law in Botswana seems to be similar to South Africa owing to the English
influence. The same goes for the approach to mens rea. Frimpong states that:-

it is a general principle of law that mens rea is assumed to be a requirement

of any criminal offence. This principle applies to the offences created in the

Penal Code, just as it does to other statutory offences created by the
legislature.™’

It is always surprising to note how a legal system can support a principle of no
liability without fault and the doctrine of strict liability at the same time. The same
approach is followed by Botswana criminal law. The following statement reflects the
view expressed above about the legal system that is in support and against strict
liability at the same time:-

In a limited number of cases, an accused may be convicted of an offence

even if there is no mens rea on his part. There are offences of strict liability
which form a distinct and controversial category within the criminal law. '

Strict liability offences are not only regarded as controversial in South Africa but also
in Botswana. In the case of S v Mosinyi'* the accused was convicted of
contravening the provisions of the Fauna Conservation Proclamation 1961. The
court held that the offence was one of strict liability as the requirement of mens rea
would defeat the purpose of the enactment. ™ stswana criminal justice also regards
public welfare offences as better qualifying for strict liability offences. For instance, in

the n "N nyia tt it bring ( ]

'2% Erimpong Criminal Law 4.
'*% Erimpong Criminal Law 4.
"*! Frimpong Criminal Law 22.
32 Erimpong Criminal Law 22.
1% S v Mosinyi 1972 2 BLR 31HC.
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itior  treasure that should be pres \ |1 for the benefit of the public either directly

indi tly. '

3.4 STRICT LIABIL,.: "IN NIGERIA

Nigerian criminal law, like its Botswana counterpart, is codified. Be that as it may,
strict liability is still understood in the same context as it is unc stood in all other
countries in as far as an element of fault or mens rea is concerned. It is still regarded
as the offence that dispenses with the proving of an element of mens rea. Unlike
Botswana, Nigerian criminal law is not influenced by English law, as Nigeria has
strived to rid its system of any English influence by creating a comprehensive legal
system that caters for all necessary offences. Akpotaire, in support of this statement,

states that:-

Upon a strict legal construction of the codes in force in Nigeria i.e. the
Criminal Code and Penal Code, criminal law in Nigeria has no business with
the English doctrine of mens rea as developed at common law considering
that the codes have extensive provisions dealing with the mental element of
a crime. This view has been expressed with some force as follows. First and
most important, there is really no need to import mens rea into Nigerian
Criminal law at all in view of the provisions in the criminal code itself.'

It is an acknowledged fact that the general principle of criminal responsibility in
Ni¢ ia is similar to the common law doctrine of actus non facit reum nisi mensit
rea.”® The application of strict liability in various countries seems to be very
confusing as it mostly allows the court the freedom to determine through
interpre ion that crime is a strict liability. However, such confusion was not
experienced with regard to common law offences as it was an accepted norm mostly
that common law offences require mens rea to be proved at all times. The concern
about Nigerian criminal law is that it does not have a common law as part of it, which
leaves the court with too much freedom to introduce strict liability even under

unreasonable circumstances. This view was also confirmed by Akpotaire when he

states:-

%% S v Mosinyi 19 IC at 34.

¥ Akpotaire 2010
http://www.nigerianlawguru.com/articles/criminal%20law%20and%20procedure/STRICT%20LIABILIT
Y%20AND%20THE%20NIGERIAN%20CRIMINAL%20CODES,% )A%20REVIEW pdf (10
September 2010).

% Akpotaire 2010
hitp://www .nigerianlawguru.com/articles/criminal%20law%20and%20procedure/STRICT%20LIABILIT
Y %20AND%20THE%20NIGERIAN%20CRIMINAL%20CODES, %20A%20REVIEW.pdf (10
September 2010).
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Several offences exist in Nigeria both within and outside the codes which by

common law standards should have a quilty mind, but are treated purely as

strict responsibility offenc 3 not by 1y known or discernible tern of

principle but rather by an ad hoc abstraction fromca Ic ),
This contention by Akpotaire reveals a very sorry state of affairs. The statement
basically implies that the court, in deciding whether to interpret an offence as
requiring strict hability, is not guided by any legal principle. The court is at liberty to
declare any offence as being strict liability under sometimes highly questionable
circumstances. Despite the lack of English common law influence, Nigerian criminal
law still regards fault as an important element of an offence. The code also confirms

this state of affairs in terms of section 48 of the Penal code, which reads as follows:-

Nothing is an offence which is done by accident or misfortune and without

any criminal intention or knowledge in the course of doing a lawful act in a

lawful manner by lawful means and with proper care and caution.'®
The exception to the provision of this section is strict liability. Akpotaire admits that
for as long as strict liability exists in Nigeria, it should borrow from principles of other
jurisdictions in an effort to minimise its harsh effect in Nigeria, thereby further
clearing up uncertainties surrounding its application.”*® As indicated earlier, Nigerian
law still holds the view that in strict liability offences. It is enough for the prosecution

to prove the actus reus.'®
3.5 STRICT LIABILITY IN ENGLISH LAW

Strict liability originated from English common law. The application of this principle by
the English is strikingly similar to the way the principle is applied in South Africa for
the obvious reason that South African law was hugely influenced by English common
law. Burchell and Hunt express their view as to the origin of strict liability as follows:-
Strict liability in statutory crimes originated in the Anglo-American criminal
faw during the middle of the nineteenth century. In South Africa the concept

of strict liability made an early appearance. Under the influence of English
statutes, the doctrine flourished. ™'

37 Akpotaire 2010

http://www . nigerianlawguru.com/articles/criminal%20iaw%20and%20procedure/STRICT%20LIABILIT

Y%20ANNYLIATHE%20NIGERIAN%20CRIMINAL%20CODES, %20A%20REV ™ V pdf (10
0).

%% Nigerian Penal Code Law.

Akpotaire 2010

http://www.nigerianlawguru.com/articles/criminal®%20law%20and%20procedure/STRICT%20LIABILIT

Y%20AND%20THE%20NIGERIAN%20CRIMINAL%20CODES, %20A%20REVIEW. pdf (10

September 2010).

140 Okonkwo and Naish Criminal Law 60.
'“1 Burchell et al Criminal Law and Procedure 292.
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The English writers reveal the extent to which they respect an ement of mens rea.
Smith states that:-

The i 1that mens reaisin some 1se a basic or indispensable ingredient
of criminal liability is deeply rooted. For example, Stroud held that: the guilt
of an act charged against a prisoner must always depend upon two
conditions...[which]...may be called the condition of illegality (actus reus)
and the condition of culpable intentionality (mens rea). Kenny's view was
that: no external conduct, however serious or even fatal its consequences
may have been, is ever punished unless it is produced by some form of
mens rea. These writers explicitly discount the phenomenon of strict liability,
and they should not be taken to task for failing to elucidate matters with
which they were not concerned. '*?

3.5.1 THE APPROACH BY THE ENGLISH COURTS

The English courts strongly support the interpretation of statutes as requiring strict
liability where there is a belief that the offence is necessary for the protection of the
public and is a regulatory offence. This view is supported by an anonymous source
which states that:-

... the court must examine the overall purpose of the statute. If the intention

is to introduce quasi criminal offences, strict liability will be acceptable to

give quick penalties to encourage future compliance, e.g fixed-penalty

parking offences. But, if the policy issues involved are sufficiently significant

and the punishment more severe, the test must be whether reading in a

mens rea requirement will defeat Parliament’s intention in creating the

particular offence i.e. if defendants might escape liability too easily by

pleading ignorance, thus would not address the “mischief” that Parliament
was attempting to remedy.'*

The abovementioned aspect is the criterion that is being used to establish whether
the offence is strict liability. The following section contains a discussion of leading
English cases on the subject to also determine whether the courts observed the

criteria outlined above in deciding these cases.
3.5.2 THE APPROACH OF STRICT LIABILITY BY COL... IN Bv DPP

The accused in B v DPP'** matter was a 15-year-old boy who was convicted of

inciting a child under the age of 14 to commit an act of gross indecency in

contravention of section 1 of the Indecency with Children Act 1960. The magistrate
tl ' rlv 14 v ir i, tl in

required strict liability. The House of Lords set the conviction aside and indicated that

142

Smith Reshaping the Criminal Law 103.

'*> Anon 2010 http://wapedia.mobi/en/Strict_liability_(criminal) (10 September 2010).
'* B v DPP[2000] 1All ER at 848.
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the Act did not displace the common law presumption of mens rea'®. It is important
for tt court to consider tt in ion of the jislatu when interp ing whether it
intended the legislation to create strict liability. Having the seriousness of this offence
in mind it becomes difficult to accept that the intention was to have the principle of
strict liability applied. Lord Nicholls of Birkenhead held that:-

As habitually happens with statutory offences, when enacting this offence
Parliament defined the prohibited conduct solely in terms of the proscribed
physical acts. Section 1(1) says nothing about the mental element. In
particular, the section says nothing about what shall be the position if the
person who commits or incites the act of gross indecency honestly but
mistakenly believed that the child was fourteen or over. In these
circumstances the starting point for a court is the established common law
presumption that a mental element, traditionally labelled mens rea, is an
essential ingredient unless Parliament has indicated a contrary intention
either expressly or by necessary implication. The common law presumes
that, unless Parliament indicated otherwise, the appropriate mental element
is an unexpressed ingredient of every statutory offence. On this | need do
no more than refer to Lord Reid's magisterial statement in the leading case
of Sweet v. Parsley [1970] A.C. 132, 148-149:". . . there has for centuries
been a presumption that Parliament did not intend to make criminals of
persons who were in no way blameworthy in what they did. That means that
whenever a section is silent as to mens rea there is a presumption that, in
order to give effect to the will of Parliament, we must read in words
appropriate to require mens rea. . . . it is firmly established by a host of
authorities that mens rea is an essential ingredient of every offence unless
some reason can be found for holding that that is not necessary."'*®

The consequences of convicting the accused in this matter were severe. The
accused’s name was going to be entered in a register of sexual offenders and the
sentence was not merely a fine, but a term of imprisonment of 18 months. There is
no doubt about the stigma attached to a conviction on a sexual offence charge.
Sexual offences cannot be classified as public welfare offences, like offences such
as speeding on a public road or selling contaminated food. All these issues negate
the fact that the legislature wanted to create a strict liability, hence the conviction

was set aside. Lord Steyn held in B that:-

It is not enough to label the statute as one dealing with a great social evil
and from that to infer that strict liability was intended. ™’

B’s case was a typical example of cases were strict liability could be used to the
disadvantage of the innocent or blameless. It is not every convicted person manages

to tl 1 foran »peal dt to numerot circt ance | 1ging from lack

of knowledge of the law or funds to instruct a counsel to prosecute the appeal. Those

%> By DPP [2000] 1All ER at 848.
146 By DPP [2000] 1All ER at 833.
"7 B v DPP [2000] 1All ER at 848.
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obstacle can: 2 a blameless [ . son getting stuck with 1 unfair ¢ wviction. . ais
case also revealed how risky and unfair it is to git  the court the liberty to interp

the legislation to exclude or include strict liability.
3.5.3TF APPLICATION OF STRICT LIABILITY PRINCIPLE IN R v BLAKE

The decision in R v Blake'*® is one where the court ignored the signs that the offence

was not strict liability and convicted the accused.

Investigation officers heard an unlicensed radio station broadcast and
traced it to a flat where the defendant was discovered alone standing in
front of the record decks, still playing music and wearing a set of
headphones. Though the defendant admitted that he knew he was using the
equipment, he claimed that he believed he was making demonstration tapes
and did not know he was transmitting. The defendant was convicted of
using wireless telegraphy equipment without a licence, contrary to s1(1)
Wireless Telegraphy Act 1949 and appealed on the basis that the offence
required mens rea. The Court of Appeal held that the offence was an
absolute (actually a strict) liability offence. The Court applied Lord
Scarman's principles in Gammon and found that, though the presumption in
favour of mens rea was strong because the offence carried a sentence of
imprisonment and was, therefore, "truly criminal”, yet the offence dealt with
issues of serious social concern in the interests of public safety (namely,
frequent unlicensed broadcasts on frequencies used by emergency
services) and the imposition of strict liability encouraged greater vigilance in
setting up careful checks to avoid committing the offence.**

O set down some useful guidance on how to deal with strict liability

Gammon'®
offences. Blake manipulated its facts to suit the requirements set down by Gammon
despite the fact that even the basic criteria that was used to determine strict liability
offences before Gammon were directing the court towards acknowledging the need
to declare the offence as requiring the element of mens rea. It would be advisable at
this stage to see how the court dealt with the Gammon guideline. In Blake, Lord
Justice Hirst guided by the principle laid down by Lord Scarman in Gammon held

that:-

In their Lordships’ opinion, the law relevant to this appeal may be stated in
the following propositions (the formulation of which follows closely the
written submission of the appellants’ counsel, which their lordships greater
fully acknowledge): (1) there is a presumption of law that mens rea is
o ty tl

ly strong wneie the I N
character; (3) the presumption applies to statutory oftences, and can be
displaced only if this is clearly or by necessary implication the effect of the

'*® Rv Blake [1997] 1 All R 963.
9 Anon 2012 http://www.lawteacher.net/criminal-law/cases/strict-liability-cases.php (08 May 2012)
%% Gammon (Hong Kong) Ltd v Attorney General of Hong Kong [1984] 2 All ~ 503.
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statute; (4) the only situation in which the presumption can be displa |is
where the statute is concerned with an issue of social concern, and public
safety is such an issue, (5) even wl 2 a statute is concerned with an issue,
the presumption of mens rea stan  unless it can also be shown that the
creation of strict liability will be effective to promote the objects of the statute
by encouraging greater vigilance to prevent the commission of the
prohibited act.’

There was a strong opposition by the counsel for the appellant that the offence that
the appellant was convicted of was a strict liability. The argument was based on the
fact that the offence was truly criminal to start with and the accused could face a
term of imprisonment upon conviction. The submission by the appellant’s counsel
that the seriousness of the offence requires that the legislation should be interpreted
as requiring mens rea to form an ement of an offence was acknowledged.
However, it failed to bring the expected results. The confirmation is found from the

comment where Lord Hirst said:-

The solution to this case, which we have not found easy, clearly lies in the
application of the five principles laid down by Lord Scarman in the Gammon
case. In our judgment, since throughout the history of the subsection an
offender has been potentially subject to a term of imprisonment, the offence
15 “truly criminal” in character, and it follows that Mr Levy is correct in
submitting that the presumption in favour of mens rea is particularly strong.
However, it seems to us manifest that the purpose behind making
unlicensed transmission a serious criminal offence must have been one of
social concern in the interests of public safety for the reasons given by Mr
Davies, since undoubtedly the emergency service and our traffic controllers
were using radio ¢« Inications in 1949, albeit in a much more
rudimentary form nowadays. No doubt the much greater sophistication of
these modes of communication, and the wider prevalence of pirate radio
stations 40 years on, led to the substantial increase in the penalty in 1990.
Clearly interference with transmission by these vital public services poses a
grave risk to wide section of the public. We therefore consider that the test
laid down in paragraph (4) in Gammon is met. Furthermore, we are satisfied
that the test in paragraph (5) is also met, since the imposition of an absolute
offence must surely encourage greater vigilance on the part of those
establishing or using a station, or installing or using apparatus, to avoid
committing the offence, e.g. in the case of users by carefully checking
whether they are on air; it must also operate as a deterrent. '

The counsel for the appellant argued the case in accordance with the guidelines that

were in place at that particular moment. The argument in favour of strict liability was

to the el that strict liability offer not true crimii Ices. v e so

said to have been offences that attract a small penalty, probably a fine. The court in
v t / | \

long before its decision. It ignored the harshness and unjust nature of strict liability

offences and the severe sentence that can be imposed on conviction. It even

"*" R v Blake [1997] 1 All ER 963 at 970-971.
'*2 R v Blake [1997] 1 All ER 963 at 973-974.
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disregarded the fact that the offence was found to be a true criminal offence and
sadly accepted that all the facts strongly suggest that tt presumption of n 1s
must be proved. Tt court based its decision on the fact that the offence was

regarded as one of social concern and public safety.

It is the submission of this study that the court misdirected itself by classifying this
offence as strict liability and furthermore this approach will increase confusion in an
already confusing principle. B v DPP'>® offered a necessary relief when it held that
the issue of public protection or social concern cannot be the only deciding factor as
to whether strict liability is applicable or not. B’'s case did not remove all the
uncertainties surrounding strict liability, but offered a necessary remedy to the

damage that Blake was causing to an already controversial principle.

354 THE ANALYSIS OF THE STRICT LIABILITY PRINCIPLE IN

PHARMACEUTICAL SOCIETY OF GREAT BRITAIN v STORKWAIN

A pharmacist in Pharmaceutical Society of Great Britain v Storkwain'®* was
convicted for supplying a patient who submitted a forged prescription with drugs. The
House of Lords accepted that the pharmacist was blameless but nevertheless
convicted him, as the court held that the of 1ce was a strict liability."*® The court
justified such decision by saying the misuse of drugs is a grave social evil and that
pharmacists should be encouraged to go beyond taking reasonable care to verify

prescriptions before supplying drugs.

The injustice promoted by the principle could be clearly observed from this case. The
court ignored the repercussions that could follow the conviction of the blameless
pharmacist: he could lose his licence to operate his business. The courts have a
tendency to put the interests of the public before the principle of fairness promoted
by the introduction of mens rea to an offence. The issue of elevating public
protection and social concern over other issues was, accordingly, displaced B v DPP

when it held that such issue should not be the only consideration.

'3 Bv DPP [2000] 1 All ER 833.
'** Pharmaceutical Society of Great Britain v Storkwain [1986] 1 WLR 903 [HL]
%% Pharmaceutical Society of Great Britain v Storkwain [1986] 1 WLR 903 [HL] at 910.
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3.5.5 A DIFFERENT ANGLE TO THE PRINC.. _.E C. Si..CT LIABILITY AS PER
SWee s v A SLe Y

The decision of Sweet v Parsley'® has been very influential in the field of strict
liability. The appellant was convicted for managing a property where the smoking of
cannabis was taking place. The court a quo classified the offence as strict liability
and convicted her despite the fact that she was not living on the premises and she
could not have possibly known about this incident. The conviction was quashed by
the House of Lords on the grounds that the offence was not a strict liability. Lord
Reid held that:-

... there has for centuries been a presumption that Parliament did not intend
to make criminals of persons who were in no way blameworthy in what they
did. That means that whenever a section is silent as to mens rea there is a
presumption that in order to give effect to the will of Parliament, we must
read in words appropriate to require mens rea."”’

The nurturing of this principle by the court would have been the best recipe for the
extinction of strict liability, because most of these offences are regulatory offences
and require the court to interpret them in order to establish the intention of the
legislature. Parliament rarely reflects on whether the offence that the statute created
displaces the element of fault or not, thus leaving it to the court to establish that.
Parsley emphasised two important aspects that Blake trivialised and that is the
stigma attached to the true criminal offences. In Parsley Lord Reid was
uncompromising when coming to these two aspects of “stigma” and “true criminal
offence”. He held that:-

.. when one comes to acts of a truly criminal character, it appears that to

me that there are at least two other factors which any reasonable legislator

would have in mind. In the first place a stigma still attaches to any person

convicted of a truly criminal offence, and the more serious or more

disgraceful the offence the greater the stigma. So he would have to consider

whether, in a case of this gravity, the public interest really requires that an

innocent person should be prevented from proving his innocence in order

that fewer guilty men may escape. And equally important is the fact that

fortunately the press in this country are vigilant to expose injustice and

every n ifestly unjust conviction mac  known to the public tends to injure

the body politic by undermining public confic ice in the justice of t law

and of  administration.'*®

.1e court never displayed the element of disapproval of strict liability offences. It

1alysed the principle applicable to strict liability in an impartial way and it never

%% Sweet v Parsley [1969] UKHL 1 (23 January 1969).
'S” Sweet v Parsley [1969] UKHL 1 at para 2.
%% Sweet v Parsley [1969] UKHL 1 at para 2.
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sight of tt importance of mens rea in the criminal justice system. it | moted the
notion that, if it is tI intention of the legislature toru outn 1s. it mustc so
either clearly or by necessary implication. It further held that failure by the statute to
do so should limit the freedom of the court to convicting a person uniess he has a
guilty mind. English courts have enough jurisprudence on strict liability because the

principle originates from English common law.
3.6 SINGAPORE CRIMINAL LAW AND STRICT LIABILITY

Singapore criminal law is also codified and is largely influenced by the Indian Penal
Code’,s interpretation of mens rea , as per section 39 of the code that reads as

follows:-
A person is said to cause an effect voluntarily when he causes it by means
whereby he intended to cause it, or by means which at the time of

employing those means he knew or had reason to believe to be likely to
cause it."*

Singapore applied the criminal law of the United Kingdom around the 19" century,
which was an indication that ™ 1glish common law was recognised in that territory."®°
It also applied the Indian Acts until the enactment of Singapore Penal Code in
1871.The Singapore legal system recognises the importance of observing the mental
status of a person during the commission of the Tfence. The introduction of
Singapore Penal Code saw the demise of the general doctrine of mens rea as
developed by English common law'®'. The doctrine of strict liability continued to be

applied despite the new system that was in place. Cheong commented that:-

Offences of strict liability are, despite [their] proliferation in number,
commonly regarded as an exception to the generatl rule that proof of mens
rea is a prerequisite to criminal liability. Its acceptance in Singapore is twice
anomalous given the structure of the Penal Code (“the Code”), which does
not provide for the continued reception of common law principles including
those on strict liability, and that many of the defences found in Chapter IV of
the Code... provide that there can be no criminal liability without proof of

some form of guilty mind. ... The state of the law in Singapore is further

'%9 Act 45 of 1860 Indian Penal Code.
"% Singapore Penal Code http://www.facebook.com/pages/Singapore-Penal-Code/138911362794787

(08 May 2012).
'8" singapore Penal Code.
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complicated by the fact that, just as in England, no clear or consistent

principles can be deciphered for imposing strict Iiability‘162

The et :t of this doctrine in Singapo  is sim to South Africa, ™ >tswana, Nigeria
and Canada. The leading case in Singapore is Lim Chin Aik v R.'® it is a well-known
fact that more often than not, strict liability offences expose blameless people to
punishment. The punishment that follows that kind of conviction is uniikely to have

the necessary deterrent effect on the accused. The court held in Lim Chin that:-

Where it can be shown that the imposition of strict liability would result in the
prosecution and conviction of class of persons whose conduct could not in
any way affect the observance of the law, their lordships consider that, even
where the statute is dealing with a grave social evil, strict liability is not likely
to be intended. '™

Lim Chin Aik,'® like Sweet v Parsley’® and B v DPP,"® supports the notion that the
mere fact that the statute is labelled as one dealing with a grave social evil is not
reason enough to conclude that strict liability was intended. The board held further

that:-

It is pertinent also to inquire whether putting the defendant under strict
liability will assist in the enforcement of the regulations. That means that
there must be something he can do, directly or indirectly, by supervision or
inspection, by improvement of his business methods or by exhorting those
whom he may be expected to influence or control, which will promote the
observance of the regulations. Unless this is so there is no reason in
penalising him, and it cannot be inferred that the legislature imposed strict
liability merely in order to find a luckless victim."®®

Lim Chin Aik had been convicted under Singapore Immigration Ordinance'®® which
made it an offence for someone prohibited from entering Singapore to enter or
remain there. The appellant was prohibited but he was not aware of it, as such order
of prohibition was not communicated to him nor published in anyway. The Privy
Council advised that his conviction should be set aside due to the fact that it would
be futile. The court's approach to strict liability was interestingly different from the
way the above discussed countries approach it. The application of this principle in

Singapore even though acknowledging that the offence concerns an issue of social

162

Cheong Requirement of fault in strict liability SALJ 98.
193 [ im Chin Aik v R [1963] AC 160 (PC).

1% Lim Chin Aik v R [1963] AC 160 (PC) 174-175.

'%% 1 im Chin Aik v R {1963] AC 160 (PC).

1% Sweet v Parsley [1969] UKHL 1 (23 January 1969).
" Bv DPP [2000] 1 All ER 833.

%8 [ im Chin Aik v R [1963] AC 160 (PC).174-175.

'%® Singapore Immigration Ordinance 5 of 1952 S(9).
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conc n or public safety focus ;5 much on what the pur' 'ment{ a _ frc

strict liability offence conviction will achieve.

1€ goal of the Singapore system is to ensure that the punishment has a certain
positive impact on the public; it should be in a position to deter the accused and
others. Singapore does not consider the severity of the sentence or the stigma
attached to the conviction or at least does not place much emphasis on them apart
from deterrence. The punishment imposed must persuade the accused to lead his
life differently and where possible influence other people to observe the law. It allows
the accused to argue that conviction on strict liability is not going to serve any
purpose, which might be a ground for acquittal. The interesting part about these
offences is that sometimes they call for the conviction of a person who might have
taken reasonable steps to avoid contravening the law. It is instances like these that
this study believes that the approach by the Singapore system will absolve the

accused from conviction.

A typical example is the case of Callow v Tillstone wt e a butcher was convicted of
offering unsound meat for sale.’”® A conviction followed despite the reasonable steps
he took to ensure that the meat was safe for human consumption by sending the
carcass to a veterinarian to check. Subsequently, the vet gave the butcher the go
ahead to sell it. The court accepted his explanation but nevertheless convicted him
because the offence was strict liability. How rer, it is believed that the butcher’s
sentence served no purpose because he was convicted despite the fact that he had
sent the meat to an expert. There is nothing more he could have done to avoid the
contravention. The Singapore system, however, offers a solution by saying such

person should not be convicted and sentenced.
3.7 THE CONTRIBUTION BY HONG KONG LAW ON STRICT LIABILITY

In Hong Kong the Gammon cas is the most influential decision with regard to the
aspect of strict liability principle. English common law played a major role in
inflt ng and st ping tt jt ice of g Kong 1dtt influence
can be easily identified in Gammon. Lord Scarman quoted with approval in this

regard the view by Lord Reid on mens rea in Sweet v Parsley. Lord Reid held that:-

7% Callow v Tillstone (1900) 83 LT 411).
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It is firmly established by a host of authorities that mens rea is an essential
i edient of every offence ur s some reason can be found for holdi
t it notnecessary.'"

Lord Scarman laid down some guidelines on how to approach strict liability as

follows:-

In their Lordships’ opinion, the law relevant to this appeal may be stated in
the following propositions (the formulation of which follows clo y the
written submission of the appellants’ counsel, which their lordships grater
fully acknowledge): (1) there is a presumption of law that mens rea is
required before a person can be held guilty of a criminal offence; (2) the
presumption is particularly strong where the offence is “truly criminal” in
character; (3) the presumption applies to statutory offences, and can be
displaced only if this is clearly or by necessary implication the effect of the
statute; (4) the only situation in which the presumption can be displaced is
where the statute is concerned with an issue of social concern, and public
safety is such an issue, (5) even where a statute is concerned with such an
issue, the presumption of mens rea stands unless it can also be shown that
the creation of strict liability will be effective to promote the objects of the
statute by encouraging greater vigilance to prevent the commission of the
prohibited act."’?

The guideline produced by the court in Gammon served as guidance and had a
tremendous influence not only on English law, but also on  any other legal systems;
including South Africa. In Hong Kong like in all other countries the principle of strict
liability was not a stranger to controversy. There is an argument which supports the
use of the principle of strict liability and the one that opposes it. According to those
who support the principle it encourages greater observance of and compliance with
the law in matter involving public safety, health welfare.'” Secondly, by relieving the
prosecution of the duty to prove mens rea it improves the efficiency of administrative

and judicial systems.'’*
3.7.1 THE IMPACT OF THE HONG KONG BILL OF RIGHTS TO STRICT LIABILITY

The enactment of the Hong Kong Bill of Rights Ordinance has had a crucial role to
the recent development of strict liability principle in Hong Kong.'”® Jackson

commented that:-

Firstly, the Bill of Rights has been used to mount general challenges to the
w r g v idly,
or J o [ on tl
burden ot proving certain matters leading to an acquittal of presuming

""" Gammon (Hong Kong) Ltd v Attorney General of Hong Kong [1984] 2 All ER 503 at 504.
2. _ 3mmon (Hong Kong) Ltd v Attorney General of Hong Kong [1984] 2 All ER 503 at 508.
'™ Jackson Criminal law in Hong Kong p196.
74 Jackson Criminal law in Hong Kong p196.
"> Hong Kong Bill of Rights Ordinance
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with great regret to indicate that Article 5 (1) was devoid of necessary ingredients to
successfully challenge the principle of strict liability. The challenge on the validity of
strict liability principle utilising the provisions of Article 5 (1) was not only employed in
the case mentioned by Jackson above. The same challenge was taken further to tt

Court of Hpeal in R v Wang Shih-hung, R v Fong Chin-Yue and also rejected by the

court. '8

Bokhary JA held that:-

...an offence is not automatically open to challenge under the Bill of Rights
merely because it is an offence of strict liabiflity. Of course, that is not to say
that the express wholesale abolition of each and every mental element in
our criminal law would be consistent with the Bill of Rights. If effective, such
measure would leave no one with liberty or security of person. And of
course the right to liberty and security of the person is a right secured for
everyone under Article 5(1) of the Bill of Rights. But where the conclusion
that a statutory offence is an offence of strict liability is a conclusion arrived
at by a process of construction, then there would be no room left for an
argument that the statutory provision creating that offence is inconsistent
with the Bill of Rights.... That is because of the high human rights contents
of the rules of construction which the courts apply to determine what a penal
provision really means. Those rules were summarised by Lord Scarman in
...Gammon"®*'

The challenge against strict liability with reference to Article 5 (1) will never be
successful with the provisions of the Article in its current form. The Hong Kong law
though does recognise the harshness of strict liability to the innocent and the Courts

are endeavouring to minimise the effect thereof.'®?

3.8 THE PRINCIPLE OF STRICT LIABILITY IN AUSTRALIA

The attitude of the criminal justice system in Australia is that fault liability is one of
the most fundamental protections of the criminal law and to exclude this protection is
a serious mat  and should only be done if there are sound and compelling public
interest justifications for doing so.'® This statement, made by the New South Wales
legislation Review Committe is an indication that the Australian legal system
shares the view with other countries that strict liability should only be imposed if the
statute is intended to deal with the matter of social concern or public safety. In

v

"% R v Wang Shih-hung, R v Fong ~ 1in-Yue [1995] 1 HKCLR ._3.
""" R v Wang Shih-hung, R v Fong Chin-Yue [1995] 1 HKCLR 193 at 200.
'¥2 Jackson Criminal law in Hong Kong p199.
"% Submission of the New South Wales Council for Civil Liberties to the New South Wales Legislation
Review Committee Inquiry into Strict and Absolute Liability, August 2006.
"% Proudman v Dayman [1941] HCA 28; (1941) 67 CLR 536.
45









Civil Aviation Amendment 2gulation of 2003 brought along a numt  of ‘rict
liability offences. Strict liability princ, e is avai >le in Australian criminal and it is
accordingly codified in the Criminal Code Act and applied by Civil Aviation

Amendment , .agulation 0f 2003.
3.9 THE PRINCIPLE OF STRICT LIABLITY IN CANADA

Canada is another legal system that has a rich jurisprudence on strict liability and
three of the most crucial cases in this field were decided in Canada. These cases are
R v Sault Ste. Marie'®®, R v Pontes'®* and R v Wholesale Travel Group inc'®® and
these cases will be explored with the idea of better understanding the application of
this principle in Canada and in the hope of discovering a principle that will minimise
the harshness of this principle in South Africa. Canada is one of the few legal
systems that have raised concerns about strict liability and taken the initiative to
deliberate on it. After such deliberations, concerns were rais 1 about strict liability by
the Standing Committee on Legal Affairs performing the duties of scrutiny of bills and
subordinate legislation committee [hereinafter referred to as Scrutiny Committee].
The committee held that:-

The Scrutiny Committee’s major concern has been the seemingly increasing

prevalence of strict and absolute liability offences appearing in legislation

and the potential impact that such offences might have on an accused

person. One of the Scrutiny Committee’s frequently expressed concerns is

that such offences have the potential to erode certain human rights,

particularly the presumption of innocence and the right to a fair trial. In the

parlance of the Scrutiny Committee’s terms of reference, strict and absolute

liability offences have the potential to:

e unduly trespass on personal rights and liberties;

e make rights, liberties and/or/ obligations unduly dependent upon
insufficiently defined administrative powers.®

The principle is still applied in Canada as a matter of social concern or public safety.

It removes the fault element of an offence, which simply means there is no need for

the prosecution to prove fault for as long as it successfully proved actus reus. There

is a significant similarity between the way the principle is applied in Canada and in
with v

Ste. Marie to the quote by Justice Galligan in R v Hickey, when he made reference

* R v. Sault Ste. Marie, [1978] 2 S.C.R. 1299
R v. Pontes [1995] 3 S.C.R. 44
% R v. Wholesale Travel Group Inc. [1991]. 154.
1% Standing committee Report 7 2008 1.
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to the way strict liability offences are handled in Australia. Mr Justice 1illigan held
that:-

Submissions were made to this court about the difficulties involved in
prosecution of speeding cases and other strict liability offences if this
defence is a valid one in law. In my opinion, the availability of the defence
as a matter of law should make no unreasonable burden upon the
prosecution or the courts. It is clear from the Australian authorities that not
only is the burden of proving such a defence upon the accused, he must
prove it upon a balance of probabilities.197

3.9.1NM NS REAIN CANADA

The approach of mens rea in Canada was also influenced by English common law.
All the legal systems that were discussed, acknowledged the crucial role that is
played by the element of mens rea in a criminal justice system. It is the fairness
attached to this element that persuades people to offer such resistance to the
application of the strict liability principle. It is the same fairness that makes the courts
take great care in applying strict liability principle in practice. In R v Sault Ste.Marie
Dickson J held that:-

The doctrine of the guilty mind expressed in terms of intention or

recklessness, but not negligence, is at the foundation of the law of crimes.

In the case of true crimes there is a presumption that a person should not

be liable for the wrongfulness of his act if that act is without mens rea ...

Blackstone made the point over two hundred years ago in words still opt: ...

to constitute a will, and secondly: on unlawful act consequent upon such

vicious will ... would emphasise at the outset that nothing in basic principles
which follows is intended to dilute or erode that."®

3.9.2 DEFENCE OF DUE DILIGENCE

Canada, like its Australian counterpart, accepts defence of due diligence or

reasonable care in strict liability offences. In R v Sault Ste. Marie the court held that:-

While the prosecution must prove beyond reasonable that the defendant
committed the prohibited act, the defendant need onlg establish on the
balance of probabilities his defence of reasonable care."

The court further classified three categories of offences: the first being the offences
which require that mens rea must be established; the secondt ng of 1ces of “strict

i in v | I W

reasonable belief in a mistaken set of facts, or the defence of reasonable care is

TR v. Sault Ste. Marie, [1978] 2 S.C.R. 1299 at 1319.

"% R v. Sault Ste. Marie, [1978] 2 S.C.R. 1299 at 1303.

' R v. Sault Ste. Marie, [1978] 2 S.C.R. 1299 1300.
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cont Juent ; of conduct, conviction of a regulatory offence imports a
significantly lesser degree of culpability than conviction of a true crin ]
concept of fault in  julatory offer  sug_ its nothing me  tl 1 fe )
meet a prescribed standard of
Dickson J also contributed to the discussion about public welfare offences; he even

went to the extent of highlighting its origin. He held that:-

Public welfare offences evolved in mid nineteenth century Britain...as a
means of doing away with the requirement of mens rea for petty offences.
The concept was a judicial creation, founded on expediency. That concept
is now firmly imbedded in the concrete of Anglo-American and Canadian
jurisprudence, its importance heightened by the every-increasing
complexities of modern society.***

394 F COMMENDATIONS BY ..1E CANADA STANDING COMMITTEE ON
LEGAL AFFAIRS

The Scrutiny committee, after a careful consideration of all the submissions and
deliberations, set down some principles and recommendations that could be followed
to reform the principle. The attitude of the committee was that strict liability offences
should continue to exist. It is with regret that this study will indicate that the
committee did not bring any significant change to the doctrine of strict liability. This
can be read from the language that was used by the committee when setting down
its recommendations. ..ne committee used the words “the Criminal code should
continue to” regularly as an indication that it preferred the status quo to stand.?®® The
other recommendations are not worth discussing, as they have no bearing on the

purpose of this study or the development of the doctrine of strict liability.

3.10 CONCLUSION

The purpose of this chapter was to explore how legal systems from various countries
approach the principle of strict liability. This task was undertaken with a view to
discover a more favourable principle that could be used to reform our South African
system. Accordingly, this study looked at the legal systems of Botswana, Nigeria,
England, Singapore, Hong Kong, Australia, and Canada among others. It is an
accepted “~-* - -" *~--- '-=-' gystems that mens rea is an integral part of their
jt /
shel °that-

%% R v. Wholesale Travel Group Inc. [1991] 154 at 194,
24 R v. Sault Ste. Marie, [1978] 2 S.C.R. 1299 at 1310.
%% Standing committee Report 7 2008 115.
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contribul 1 which this _ udy will re - er. Tl o ] lity
offences as being in place for the protection of the public, which is the sentiment
shared by its South African counterparts. It would be misleading to hold that South

African courts can learn from _nglish courts.

However, this study was intrigued by the approach applied by the Singapore legal
system to strict liability. This approach gives large-scale support to the views of this
study in chapter 4. Singapore criminal law is also codified. However, their strict
liability principle is similar to the principle of those systems influenced by the English
common law, in as far as it dispenses with the element of fault. The courts in
Singapore strongly support the view that the sentence imposed for a strict liability
offence must serve a certain purpose. They hold further that imposition of futile
sentences should not be promoted. This is one principle that could play a positive

role in developing the principle.

A ground-breaking decision came from Hong Kong in the form of Gammon (Hong
Kong) Ltd v Attorney General of Hong Kong, which influenced the practice by English
courts and other legal systems. The court in Gammon laid down some guidelines
that must be considered by the courts when dealing with strict liability. This study
was intrigued by the fifth principle laid down by Gammon. The principle reads as

follows:-

(5) Even where a statute is concerned with an issue, the presumption of

mens rea stands unless it can also be shown that the creation of strict

liability will be effective to promc  the objects of the statute by encouraging

greater vigilance to prevent the commission of the prohibited act.*®
The inclusion of this principle places the duty upon the Crown to show that the
creation of strict liability is necessary to fight the contravention of the act. This allows
the accused to also show the court that the creation of strict liability will not bring
necessary relief. This is an issue that can be given due consideration when the
de' ‘opment of our principle is consic 1. Australia’s and Canada understanding
of strict liability is the same as South Africa and England’s: the prosecution is only
expected to prove actus reus of a prohibited act and rest. The system from these two

countries, even though still influenced by English law, pushed the limits a bit furt

%% Gammon (Hong Kong) Ltd v Attorney General of Hong Kong [1984] 2 All ER 503 at 508.
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by allowing the defence of due diligence. .1e defence is practised ; part of their

law on the principle of strict liability.

It therefore has to be admitted that althoi'~11 these countries create what is calle _
reverse onus, at least they provide the accused with a fighting chance. It is, however,
true that this approach contravenes the accused’s right to a fair trial, the right to
remain silent and privilege against self-incrimination but they allow the accused to
state his case. Although this approach seems to appear to be a solution to the
problem we are facing in South Africa, it will certainly encounter resistance in South
Africa in view of the Constitutional Court decision in S v Coefzee. The court held that
the reverse onus clauses sometimes have a tendency to breach people’s

fundamental rights entrenched in the Constitution.

It is a fact that strict liability has never been favoured by all legal systems around the
world. The courts could only go as far as showing their disapproval of the application
of this offence. However, the new South African Constitution has brought much
awaited relief by providing the court with the power to declare all legislation that
contravenes the Constitution invalid. Until such time that a decision comes from the
Constitutional Court, uncertainties surrounding the principle will prevail. It was never
the intention of this study to expect to obtain all the principles that could be used for
the development of our principle from one legal system. All the systems will be
considered and the favourable principles will be taken and combined with other
principles to come up with one that will protect the public without violating the rights

of the accused.
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CHAPTER 4: STRICT LIABILITY OFFENC™75 AND SENTEM. _ =
4.1 INTRODUCTION

The purpose of this study is to explore the purpo: of sentence. The idea is to
establish wt  her tt sentencing or punishment of strict liability offenders serves the
purpose of sentence. Crime and punishment are closely interrelated in that a crime is
conduct in respect of which punishment is inflicted, while punishment is the sanction
that is inflicted by the state upon a person who committed a crime.?” It is important
not to lose sight of the fact that crime and punishment are some of the basic

concepts of criminal law.

Criminal law is defined by Burchell as the branch of national law that defines certain
forms of human conduct as crimes and provides for the punishment of those persons
with criminal capacity who unlawfully and with a guilty mind commits a crime.?*® This
branch of the law, which also covers strict liability offences, indicates in its definition
that persons who should be punished are those with a guilty mind. The most
confusing issue is that strict liability offences, despite their element of disregarding
the mens rea of the accus |, is still regarded as forming part of criminal law which

justifies a punishment or sentence.

4.2 THEORIES OF PUNISHMENT

Theories of punishment are regarded as being some form of justification for
punishing offenders. It is based on the proper understanding of these theories of
punishment that strict liability is vehemently objected to. There is substantial
agreement that the two outstanding characteristics of punishment are: (a) intentional
infliction of suffering upon an offender and (b) expression of the community’s
condemnation and disapproval of the offender and his conduct.?*! There are two
basic theories of punishment and that is absolute and relative theory. Absolute
theory is what is normally called retributive theory and its main purpose is
punishment. It regards punishment as just deserts. Relative theory on the other hand

regards pur’ iment as means to achieve an aim.?'?

Unc in tt ory, we have reforn ive, preventin and ¢ errent theor 3 and

they all find their justification in the future, in the good that will be produr 1 as a
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result of the punishment.’*? It is therefore important to note that these underlie the
purpose of sentence and as indicated justit ; punishment. Strict liability offences,
like any other offences, make provision for punishing those who are found to have
contravened the provisions. It is, therefore, imperative to go through tt  theories of
punishment and establish whether they are able to justify the sentenc imposed

under strict liability offences.
4.2.1 RETRIBUTIVE TH™DRY

According to this form of theory, punishment is imposed for an offence that has
already been committed. The punishment is imposed because it is regarded as just
deserts, in other words, the accused deserves the punishment. Rabie in his
explanation of retribution quoted from Gardiner as follows:-

The desire to make the offender suffer, not because it is good for him (as

when guilt is purged by suffering), not because suffering might deter him

from further, but simplzy because it is felt that he deserves to suffer, is the
essence of retribution.*'*

~abie further makes mention of the most crucial aspect of criminal law when he
indicates that it is a basic intention of retributivists that punishment is deserved o1
by people who have voluntarily and knowingly violated criminal law precepts.?™ In
terms of this theory, a person who is receiving the just deserts must have had
necessary mens rea when committing an offence in order to justify the imposition of
a sentence. It is therefore very relevant to remember at this stage that strict liability

offences do not require mens rea to have the person convicted — only actus reus.

The imposition of sentence under strict liability offences cannot be justified by this
theory, as it cannot be said that a person who has taken necessary reasonable steps
to avoid committing an offence deserves a punishment. Retribution presumes moral
blame and the perpetrator gets what he or she deserves, therefore the punishment

imposed is just deserts.**°

4.2.2 THE REFORMATIVE THEORY

The reformative theory also forms part of a relative punishment theory. Prison often

turns fallen angels into hard core criminals. It is therefore maintained that deserving

213

King Sentencing 27.

Rabie and Strauss Punishment 4.
Rabie and Strauss Punishment 5.

1 King Sentencing: General Principles 20.

214

215

56



people should be given a chance to reform and mend their ways inor¢  tot :ome
law-abiding citizens. Reformative theory focuses and, of course, places more
emphasis to the person and his personal circumstances. This type of punishment
has been provided to the youth usually through diversion programmes. The ultimate
tool of this theory is to influence the future in the sense that the accused must be

assisted to transform into a law-abiding citizen. According to King:-

The reason for the commission of the offence may, according to this theory,
be traced back to one or another personality disorder or to some other
psychological factors, such as accident or broken family life or adverse
influences which had an effect on the perpetrator. This theory’s origin has a
lot tozgo with the rising of sociological and psychological research of the
past.

The nature of strict liability offences makes it impossible to use this theory for
justifying the punishment of the accused. Reformation concentrates on the mental
status of an individual and research on what could have influenced his behaviour. It
is pivotal here to keep in mind that strict liability offences do not necessarily consider

the mental status of the person when they consider a person’s conviction. It is

practically impossible to attempt to reform a person who does not have a guilty mind.

There is also a value that every human life has meaning and worth, that there is a
spark of good in everyone, even those who have chosen to break the laws of
society.”*® However, such a statement does not include strict liability offenders, as a
result of the lack of mens rea at the time of the commission of the offence. It is the
aim of this study to show that this theory is also not the correct one to apply to a

person convicted of a strict liability offence.

4.2.3 THE PREVENTIVE THEORY

This theory can be used as a way of preventing the individual accused of committing
the offence again. The most important factor to consider in this instance is the safety
of the community. The court often imposes incapacitating sentences were, it is of the
view that the accused is a danger to the society. Before the introduction of Interim
Constitution, the appropriate sentence would be the death sentence, tt equivalent
of which today is life imprisonment. A longer sentence of imprisonment, even though
it is not life imprisonment may also serve this purpose. The preventive theory has the

same effect as deterrence. Terblanche is of the view that:-
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Apart from being strung with the other three purposes of punishment,
prevention is rarely mentioned in our sentencing judgements. It can be used

;in wider or narrower sense. Int  wi sense it includes deterrence
and rehabilitation. Sometimes it is ren used as a synonym for general
deterrence, when courts state that the sentence should “prevent” others
from committing similar crimes.?'®

It is at this juncture that we have to analyse the preventive theory to establish
whether it can at least be used as a justification for imposing a punishment on the
accused. The preventive theory is characterised by long sentences, the purpose of
which is to ensure that the accused is incapacitated in an attempt to prevent him
from continuing with his criminal behaviour. In terms of this theory, the sentence also
has the effect of deterring other people from committing similar offences. There are

thus some similarities between the aim of strict liability and preventive theory.

It is said that preventive theory is involved when there is a need to protect society.It
is said that the harshness of strict liability in criminal law is generally tolerated as it
brings practical benefits and is often used to provide a greater level of protection to
the public where necessary.**° According to one source:-

Strict Liability is most often imposed for offences which carry relatively small

maximum penalty, and it appears that the higher the maximum penalty, the

less likely it is that the courts will impose strict liability. However, the

existence of severe penalties for an offence does not guarantee that strict

liability will not be imposed. In Gammon Lord Scarman held that where

regulations were put in place to protect public safety, it was guite
appropriate to impose strict liability, despite potentially severe penalties. 2

In BV DPP, Lord Nichollas held that:-

The more serious the offence, the greater is the weight to be attached to the
presumption (that mens rea is required), because the more severe the
punishment and the graver the stigma which accompanies a conviction.

It is evident that it will be almost impossible to impose a harsh sentence on a strict
liability offender in an attempt to prevent him from committing such an offence again
in the future. The abovementioned statement is inspired by the fact that strict liability
offences completely disregard the mental status of a person during the commission
of the offence, as the person might have taken all necessary and reasonable steps
to avoid the commission of the offence without success. In other words, this theory

will not serve its purpose if it is imposed against a strict liability offender. The
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...position of pre' tive type of a sen v b ne st sonwill provetol

nothing but unjust.

4.3 THE DETERRENCE THEORY

There is a belief that a harsh sentence may deter people from committing
offences.?® This theory focuses on general and individual deterrence. The aim with
regard to individuals is to impose a sentence that will deter the individual from
involving himself with crime. In other words, such a person is encouraged by the
sentence to do everything in his power to avoid involving himself in crimes in the
future. It should be taken into consideration that the fact that the person took every
reasonable step available to avoid committing an offence is not sufficient to assist

him to escape a conviction on the grounds of strict liability.

The same goes for general deterrence where the sentence imposed on a specific
individual i1s expected to achieve the goal of deterring even “would be” offenders.
People are deterred from actions when they refrain from carrying them out because
they have an aversion to the possible consequences of those actions.’** However, it
serves no purpose to impose a sentence with a deterrent nature for offences that
disregard the element of mens rea. Strict liability requires that the prosecution must
prove an actus reus beyond reasonable doubt and a conviction will ensue.
Consequently, it disregards the mental element of the individual and general public.
Mental element can include ignorance of the law and unsuccessfully taking
reasonable steps to avoid prohibited results from occurring. Terblanche opines that:-

There is no doubt that, historically, deterrence has been the main aim of

punishment ... “[tlhe purpose of punishment, especially in the latter half of

the seventeenth and earlier eighteenth century was seen as ... to prevent

crime in the future by disabling particular offenders and terrifying others into
obeying the law”.?*°

This is the last theory of punishment that is being discussed in order to determine
whether it will be best suited to justify punishment of strict liability offenders. The aim
of this theory is to ensure that people refrain from committing crimes because of the
harshness of the sentence. To achieve the aim of this theory of punishment, a
person is  juired to mal a decision to refrain from committing tt of 1ce, which

quires  mental participation. A person cannot make a decision to ra from

223 Terblanche Sentencing 160.

224 Anon 2010 http://www.sagepub.com/upm-data/5144_Banks_" ™roof_Chapter_5.pdf (28 October
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committing an offence that will be inevitably committed regardless of the efforts
tal 1 to avoid it. Tt aim of this theory cannot be achieved by imposing a sentence
of a deterrent nature on a person who lacks a guilty mind. The conclusion is that

even this theory cannot serve as a justification for punishing strict liability offenders.

4.4 DISCUSSION OF S v ZINN

S v Zinn**® produced what is famously known as the triad of Zinn. It provided some
guidelines on what the court should consider when imposing a sentence. The triad of
Zinn had a tremendous influence to the issues that must be considered by the court
when considering the proper sentence. It held that the court must consider the
personal circumstances of the accused, the seriousness of the offence and the
interest of community. The emphasis by Zinn was that these three factors must be
given the same weight; none of them should outweigh the other. These three factors
are considered separately to determine whether they can also be given equal
consideration by the court when sentencing a person convicted for strict liability

offence.

Terblanche, when talking about basic principles of sentencing, indicates among

other things that: -

An appropriate sentence should reflect the severity of the crime, while at the
same time giving full consideration to all the mitigating and aggravating
factors surrounding the person of the offender, in other words, the sentence
should reflect the blame worthiness of the offender, or be in proportion to
what is deserved by the offender. These two factors: the crime and the
offender are the first two elements of the triad of Zinn. An appropriate
sentence should also have regard to or serve the interest of society, the
third element of the Zinn triad. The interest of society can refer to the
protection society needs, or the order or peace it may need, or the
deterrence of would-be criminals, but it does not mean that public opinion
must be satisfied.?’

4.4.1 INTEREST OF THE SOCIETY

S v _.nn held that the court must consider the interests of society when imposing a
sentence on the convicted accused.””® Terblanche indicates that the sentence that
takes into consideration the interest of the society is not the one that necessarily
satisfies public opinion.””® A practical example is the one of S v Makwanyane, where

tt  Constitutional Court abolished the death sentence despite the public outcry

26 S v Zinn 1969 (2) SA 537 (A).
227 Terblanche Sentencing 137.
228 S v Zinn 1969 (2) SA 537 (A).
2% Terblanche Sentencing 152.
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against such abolition.”*° Accordingly, there is confusion as to when do we say the
interest of the community have been best served by the sentence. This study will
submit that the interest of the community is served when all the circumstances of the
case have been given due consideration and an appropriate sentence which takes

consideration of them all is imposed.

Terblanche quotes Du Toit, saying that the interest of the society can operate both to
increase and decrease the punishment.”** The community cannot, however, expect
that the punishment be passed to a person who is morally blameless. De Groff refers
to Justice Holmes, who outlined his concern about strict liability offences. Holmes
held that: -

To deny that criminal liability ... is founded on blameworthiness...would
shock the moral sense of any civilized community ... a law which punished
conduct which would not be blameworthy in the average member of the
community would be too severe for that community.**

It is therefore crucial that punishment should be meted out to people who deserve it,
in other words to those who willingly participated in a prohibited act with full

knowledge thereof.
4.4.2 SERIOUSNESS OF THE OFFENCE

Without doubt, the more serious the offence the more severe the sentence will be.
Ashworth indicates that “the seriousness of an offence may be analysed in terms of
the harmfulness or potential harmfulness of the conduct and the culpability of the
offender”.** Most writers like Ashworth acknowledge that mens rea of the person
concerned deserves to be considered in order to determine the seriousness of the
offence. Terblanche makes a reference to a Law Commission proposal of 2000,
which provided what is said to be a modern approach to determining the seriousness

of a crime.?**

The approach was made up of two considerations, the first being the degree of
harmfulness (or risk of harmfulness) of the offence, and secondly the degree of
culpability of the offender.?* Terblanche, like Ashworth, acknowledge the need to

consider the element of culpability in order to determine the seriousness of the

20 5 v Makwanyane 1995 (3) SA 391 (CC).
2" Terblanche Sentencing 152.
22 De Groff 2004 50 Loy.L.Rev 844.
23 Ashworth Sentencing 161.
24 Terblanche Sentencing 148.
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offence.?** He goes further by saying that another potential source determining the
seriousness of a particular crime is the view soc y may have of the crime.””’ The
Minimum Sentence Act also indicates that, in order for a person to be sentenced to
life imprisonment, such a person must have shown to have a premeditated plan to

commit murder.?®

Reference to the Minimum Sentence Act might appear to be irrelevant; however, it
does show just how important mens rea is in determining an ultimate sentence. In
other words, it is virtually impossible to consider the seriousness of the offence
without making reference to the mental status of the accused. The absence of either
intention or negligence will present a challenge to the presiding officer when he or
she considers the seriousness of the offence for the purpose of sentencing. This leg
of the triad of Zinn cannot provide guidance in as far as imposition of sentence on a
person convicted for a strict liability offence is concerned, because of lack of the

mens rea requirement for conviction.

4.4.3 PERSONAL CIRCUMSTANCES OF THE ACCUSED

A number of factors need to be considered when the personal circumstances of the
accused are considered for the purpose of sentence. The age, employment status,
dependants, health and, more importantly, the blameworthiness of the offender are
some of the circumstanc ; that require consideration before the imposition of a
sentence. This process of looking specifically at the offender is often referred to as
individualisation.” According to Terblanche:-
The courts frequently refer to the blameworthiness or culpability of the offender as a
measure of how severe the punishment needs to be. It is a useful question, in
determining an appropriate sentence, to ask how blameworthy an offender is. If one
offender is more blameworthy than the other, her sentence should reflect this and, thus,

be more severe. Likewise, the less blameworthy an offender, the less severe should be
her sentence.?*°

In this instance the background of the offender is considered as well as the
circumstances that persuaded him to commit an offence. For instance, the accused
IS unemg | and sto' food from tt shop becat hew hungryandlt I {1

money to buy it. The fact that strict liability offences dispense with the element of

2 Terplanche Sentencing 149.
7 Terblanche Sentencing 149.
%% Criminal Law Amendment Act 105 of 1997 section 51.
2% Terblanche Sentencing 150.
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mens rea deprives the presiding officers of an opportunity to consider the personal

circumstances of the accused as guided by Zinn properly.

The blameworthiness of an individual is one of the most  jortant and central points
that the court must consider when it considers the personal circumstances of the
accused. The failure of the court to give due consideration to the personal
circumstances of the accused may be a ground for a successful appeal. As a matter
of fact there are cases where the appeal succeeded based on the failure of the court

to properly consider the personal circumstances of the accused.***

4.5 RESTORATIVE JUSTICE

Restorative justice is another concept that has emerged strongly lately. Our courts
are of late encouraging restorative justice as another option for punishment. .ne
following sentiments have been expressed on the subject:-

Restorative justice may be considered unique in its emphasis on not just one component

of the criminal justice system such as punishment, but as incorporating victims,
offenders, and the community in its strategies and designs.z‘12

In order for restorative justice to be effective, the offender, as in a diversion
programme, is expected to genuinely admit guilt. However, it is futile to expect a
person who is believed to be innocent to go through a process of reconciling with the
victims and showing remorse for something he couldn’t control. Restorative justice
cannot be applied to strict liability offences for the same reason, that is, the exclusion

of mens rea as an element of an offence.

4.6 SENTENCE AS A DETERMINING FACTOR

It has been argued that strict liability offences can also be determined by checking

the sentence that could be imposed on conviction. Power indicates that:-

The maximum penalty attaching to a crime is another indicator of whether it
is to be read as requiring proof of mens rea. The more serious the offence,
the greater is the weight to be attached to the presumption, because the
more severe the punishment and graver the stigma which accompany a
conviction.?*?

' S'v Matoma 1981 (3) SA 838 (A) at 842H; S v Hermanus 1995 (1) SACR 10 (A) at 12 g-h.
2 Anon 2010 http://www.sagepub.com/upm-data/5144_Banks_li_Proof_Chapter_5.pdf ( 28 October
2010).
243 power 2010 http://webjcli.ncl.ac.uk/2000/issue2/power2.html (05 October 2010).
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There is no guarantee that all strict liability offences will carry a lenient senter %% It

is thus hard to label a sen 1 imposed on the accused as ju ¢ ts despite his
lack of mens rea. De Groff remarked on this issue as follows:-
The emphasis on the moral character of the defendant's act and the
wrongful state of his mind has long been understood to be an essential
characteristic of the criminal law. With free choices comes moral
accountability. Thus, the criminal law has historically been distinguished

from its civil counterpart by virtue of the criminal law’s role in moral
education and its focus on sanctioning blameworthy conduct **®

4.7 ARGUMENT IN FAVOUR OF STRICT LIABILITY OFFENCES

The main argument that is normally raised as a justification for a strict liability offence
is its lenient sentence. This argument is repeated by Erlinder when he remarks as

follows:-

It has often been argued that strict liability for acts which are mala prohibita

is supportable in that it increases the prevention of the harm at which the

prohibition is aimed, that relatively minor penalties are exacted for acts

which are mala prohibita, and that, since such acts are not really criminal,

traditional notions of criminal law theory do not apply.**®
It is further argued that strict liability exists for the purpose of protecting the public. It
raises standards where the health and safety of the public are at stake and forces
those in a position of responsibility to take extra precautions.”’ It is said that it
promotes enforcement of the law as it ensures more convictions are secured and
does not allow people to escape liability through a fabricated account of their state of
mind.?*® There is also a belief that strict liability can lead to people taking more care
and can act as a deterrent to others.”® The easy nature of its administration is

another argument in favour of strict liability.

4.8 ARGUMENT AGAINST STRICT LIABILITY

It is evident that strict liability has been met with resistance since its inception and its
deterrent nature has been called into question. Moreover, the unjust nature of these

fenc ; has been viewed with shock and disbelief. De Groff, quoting from La Fave,

244 Anon 2010 http://www.e-lawresources.co. uk/strict-liability.php (08 October 2010).
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emphasises in concurrence with La Fave that strict liability is both unfair and
ineffective as a deterrent.  He further held that: -
The consensus can be summarily stated to punish conduct without
reference to the actor's state of mind is both inefficacious and unjust. It is
inefficacious because conduct unaccompanied by an awareness of the
factors making it criminal does not mark the actor as one who needs to be
subjected to punishment in order to deter him or others from behaving

similarly in the future ... . It is unjust because the actor is subjected to the
stigma of a criminal conviction without being morally blameworthy.**’

Erlinder also supports the argument that strict liability is unjust. He remarks that:-

[T]he distinctions between sanctions for acts which are mala in se and mala
prohibite do not change the fact that the sanctions are criminal in essence
and that criminal sanction, without blameworthiness have little support in
either deterrent or retributive theory.”*?

The fact that strict liability offences can be easily administered cannot be equated
with the stigma of being a convict. Such conviction can prove to be prejudicial to the
business of a company and/or the career of an individual. A typical example is the
case of Callow v Tillstone where a butcher was convicted for making unfit meat
available for sale in his butchery.”®® This step was taken after the meat had been
declared fit for human consumption by a veterinarian. Surely, such a conviction
harmed the butcher as an individual, as well as his business. From a company point
of view, the true cost of a prosecution includes items such as lawyers and wasted

time, as well as bad publicity after the whole saga.”*

255 the defendant, who was a French national in possession of a

In R v Larsonneur,
passport which prevented her from working in the UK, was forced out of England.
She then went to Eire where she was arrested and deported back to England. Upon
her arrival in England she was re-arrested, charged and found guilty of being in
England in contravention of the Aliens Act of 1920, an offence which was deemed to
be of strict liability. It is clear that she had no intention of going to England and it
would be unreasonable to expect her conviction to have had a retributive,

rehabilitative, prex 1tive and ¢ errent effect on her or other people.

0 De Groff 2004 50 Loy * F + 845.
#! De Groff 2004 50 Loy.L.Rev 845.
52 Erjinder 1981 Am.J.Crim./. 169.
%% callow v Tillstone (1900) 83 LT 411.
** Demetriou-Jones 2010
http://www.associatedcontent.com/article/2736259/strict_strict_liability_offences.html (28 October
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5 R v Larsonneur (1933) 24 Cri. Appl .Rep.74.
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4.9 CONCLUSION

Like any aspect of the law, criminal law has its own basic principles and it is those
principles that differentiate it from other aspects of the law or define it. Criminal law
as defined earlier is the branch of national law that defines certain forms of human
conduct as crimes and provides for the punishment of those persons with criminal
capacity who unlawfully and with a guilty mind commits a crime.”® The definition of
criminal law outlines the requirements that must be met before an act can be
classified as a crime. It states in no uncertain terms that such a person must have
criminal capacity to start with and his action must be unlawful. The definition further
covers the state of mind of the person who will be regarded as having committed a

crime.

In this regard, it states that such a person must have a guilty mind. The reason why
this is a requirement is because the definition provides for the punishment of the said
person if it appears that all the requirements of the crime have been complied with.
The punishment or sentence also has a certain purpose that it is required to serve or
achieve. There are theories of punishment which are said to be in place to at least
find a justification for imposing a sentence. The above discussion serves as a basis
for the concern that this study is trying to address. In some quarters, this concern
has been raised in regard to strict liability offences and the purpose that is served by

the sentencing in terms of them.

Strict liability is commonly used to describe offences in which it is not open to an
accused to avoid criminal liability on the ground that he acted unc a reasonable
mistake of fact which, if the facts had been as the accused believed them to be,
would have made his act innocent. Strict liability only requires actus reus to be
proved beyond reasonable doubt in order to secure a conviction. It promotes a total
disregard of the person’s mens rea. This approach is in total contrast with the basic
principles of criminal law and renders the punishment that follows unjust. Frimpong
also emphasises the importance of enquiring into the mental status of a person

before he/she can be exposed to criminal conviction and punishment.

Frimpong says that no person may be convicted of a criminal offence unless it is
proved beyond a reasonable doubt that he committed an act which constitutes a

criminal offence, and his state of mind at the time when he committed the offence

26 Byrchell Criminal Law 1.
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was a guilty one.”®” There has been some admission by Milton and Fulier that no
principle of criminal law is more firmly established than that which proclaims that

mens rea is an element of all common law crimes.?®

4.9.1 JUSTIFICATION OF SENTENCE

Theories of punishment have been labelled as being the justification of sentence. It
would have been improper to ignore applying the theories of punishment to strict
liability sentences to determine whether they can be justified. It is thus hard to find a
justification for sentencing a person who took all reasonable steps to avoid the
problem. It is even worse if the person was not even aware that he was committing
an offence. One of the justifications offered for strict liability offences is the issue of
the small penalty that is normally imposed. Such justification is not however within
the ambit of the theory of punishment. Stuart remarks that for any type of offence
where there is a possibility of imprisonment, even if only in default of payment of a
fine, there must at least be the possibility of a due diligence defence.” This is an
indication that criminal behaviour should not be determined by the sentence but by,
among other things, the guilty mind. According to De Groff:-

For one thing, the resort to strict liability statutes as a means of advancing

the "greater public good” represents a significant shift from the criminal law's

historic focuses on protecting individual rights. The use of strict liability

might also lead to penalties that are disproportional compared with penalties

associated with other forms of wrongful behaviour. This risk is heightened

by the enormous discretion that a strict liability scheme places in the hands
of the prosecutors.*®

Closer scrutiny of the theories of punishment reveals that no single theory can be
said to be applicable in terms of sentencing under strict liability. With regard to
rehabilitation it is impossible to rehabilitate a person who lacks moral
blameworthiness. Neither preventive nor retributive theory has been proven to cover
strict liability offences. De Groff contributes to the condemnation of strict liability
offences. He contends that a strict liability system does not advance its primary

261 With reference to Justice Holmes's view that deterrence

purpose of deterrence.
was the chief and only universal purpose of punishment, he further belier ; that

sc___2 degree of culpability is important for making penal sanctions effective.”*
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This study concurs with the contention by De Groff that if the criminal law loses its
unique sense of moral blameworthiness, then the force behind the criminal sanctions
might largely be destroyed.’®® Strict liability totally ignores the basic principles of
cr...nal law. It further fails completely to associate itself with the principles of
sentencing. Erlinder concurs with the view that strict liability offences attract lenient
sentences for offences that lack mens rea and further indicates that acts which are
covered by strict liability offences are not really criminal because traditional notions

of criminal law theory do not apply.”®*

He reiterates further that the difference between the sentencing of offences that
require mens rea and those that exclude it should not be allowed to hide the fact that
they are all criminal sanctions. Davis contributed to this controversial subject by
saying:-

The problem posed by strict liability in the criminal law, then is that of

explaining how the objective of strict liability statutes can justify any

punishment at all or, in other words, how there can justly be a crime without
fault, a crime without even the low-grade evil mind of negligence.**®

In conclusion, the sentences that follow conviction of strict liability offences are
unjust irrespective of how minor the penalty is. The concession by Erlinder that the
nature of strict liability offences does not fit the nature of a crime is a confirmation

that even the punishment is unjust.

283 De Groff 2004 Loy.L.Rev 844.
264 Erlinder 1981 Am.J.Crim.I. 163.
?%% Davis 33 Wayne L. Rev. 1363 (1986-1987) 1373.
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CHAPTER 5: NEW CON_TITUT._NAL D._.PENSATION

5.1 INTRODUCTION

This study addresses the most important aspect of our South African law and aims to
establish the relations between strict liability and the Constitution. Consequently, it
interrogates  strict liability offences to ascertain their compatibility with the
Constitution. Strict liability relieves the state of its duty to prove that the accused was
at fault when he committed the offence and creates what is called “reverse onus”.
The implications of reverse onus is that the state is only required to prove actus reus
beyond reasonable doubt and the accused would be expected to advance evidence
to show that he was not at fault, probably by proving that he did not act voluntarily. It
will be proper at this stage to make some reference to the Constitution and its

expectations.?®®

It is important when dealing with issues that might probably be in conflict with the
Constitution to have the provisions of section 2 in mind. Such provision reads as
follows: “The Constitution is tt supreme law of the Republic; law or conduct
inconsistent with it is invalid, and the obligations imposed by it must be fulfilled.”?®’
The effect created by strict liability offences is that it takes away the right of the
accused to remain silent and to be presumed innocent entrenched in the
Constitution.?® It is certainly so that taking this right away from the accused will have

an impact to his right to fair trial which is also provided for in the Constitution.?®°

The introduction of the Constitution brought with it a huge responsibility to our law to
align itself with it. It had a direct impact on the criminal law when it introduced section
35, which encompasses the rights of arrested, detained and accused persons. This
section further gave content to the right to fair trial which existed before the
Constitution but was approached differently by the courts. It was then at the
discretion of the court to decide whether the trial was handled in a manner which is
unfair to the accused or the evidence gathered illegally should be admitted. Section
35, however, removed the uncertainties of when can we say the accused’s right to

fair trial has been infringed.

%% Constitution of the Republic of South Africa Act of 1996. This Act will herein after referred to as
1996 Constitution.
67 1996 Constitution section 2.
%68 1996 Constitution section 35(3)(h).
%9 1996 Constitution section 35(3).
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Strict liability offences are classified as falling under criminal law, which implies that

the provisions of section 35 are applicable.?’° Consequently, the accused deserves

270 S35 of 1996 Constitution reads as follows: Arrested, detained and accused persons

1. Everyone who is arrested for allegedly committing an offence has the right

a. toremain silent;

b. to be informed promptly

i. of the right to remain silent; and
i, of the consequences of not remaining silent;

¢. not to be compelled to make any confession or admission that could be used in
evidence against that person;

d. to be brought before a court as soon as reasonably possible, but not later than

i. 48 hours after the arrest; or

ii. the end of the first court day after the expiry of the 48 hours, if the 48 hours
expire outside ordinary court hours or on a day which is not an ordinary court
day;

e. atthe first court appearance after being arrested, to be charged or to be informed of
the reason for the detention to continue, or to be released; and

f. to be released from detention if the interests of justice permit, subject to reasonable
conditions.

2. Everyone who is detained, including every sentenced prisoner, has the right

a. to be informed promptly of the reason for being detained,

b. tochoose, and to consult with, a legal practitioner, and to be informed of this right
promptly;

c. to have a legal practitioner assigned to the detained person by the state and at state
expense, if substantial injustice would otherwise result, and to be informed of this
right promptly;

d. to challenge the lawfulness of the detention in person before a court and, if the
detention is unlawful, to be released;

e. to conditions of detention that are consistent with human dignity, including at least
exercise and the provision, at state expense, of adequate accommaodation, nutrition,
reading material and medical treatment; and

f. to communicate with, and be visited by, that person's

i. spouse or partner,;

i, next of kin;

iil. chosen religious counsellor; and

iv. chosen medical practitioner.
3. Every accused person has a right to a fair trial, which includes the right
to be informed of the charge with sufficient detail to answer it;
to have adequate time and facilities to prepare a defence;
to a public trial before an ordinary court;
to have their trial begin and conclude without unreasonable delay;
to be present when being tried;
to choose, and be represented by, a legal practitioner, and to be informed of this right
promptly;
to have a legal practitioner assigned to the accused person by the state and at state
expense, if substantial injustice would otherwise result, and {o be informed of this
right promptly;
h. to be presumed innocent, to remair ent, 1dnottot ify during the pr fing
[
J

~oocooTw

«@

to adduce and challenge evidence;

. not to be compelled to give self-incriminating evidence;

k. tobetriedina 1guage thatthe accused person understands or, if that is not
practicable, to have the proceedings interpreted in that language;

I.  not to be convicted for an act or omission that was not an offence under either
national or international law at the time it was committed or omitted,;

m. not to be tried for an offence in respect of an act or omission for which that person
has previously been either acquitted or convicted;

n. to the benefit of the least severe of the prescribed punishments if the prescribed
punishment for the offence has been changed between the time that the offence was
committed and the time of sentencing; and

o. of appeal to, or review by, a higher court.
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to exercise his/her right to remain silent, to be presumed innocent and to legal
repre  itation which will ttually impact on tt SCUS right rtt . The
reason for introducing section 35 in the Constitution was to ensure that the accused
are accordingly pro :ted when they go through a criminal trial as a result of the
consequences that will follow if they are convicted. However, the introduction of the
Constitution did not have any significant impact on the strict liability principle. The
purpose of introducing strict liability was to assist the prosecution in convicting the

accused where it would be difficult to prove an element of mens rea.

The reason for creating strict liability offences certainly goes against the notion
promoted by section 35(1)(a) and 35(3)(h). The aforementioned section confers the
accused with tt  right to remain silent, to be presumed innocent and not to testify
during the proceedings. These sections emphasise the importance of allowing the
state to discharge its onus of proving the case against the accused beyond
reasonable doubt, failing which the accused should be discharged. It is therefore not
the duty of the accused to assist the state in proving its case against him/her. Strict
liability relieves the state of the duty of proving those elements that it has a difficulty
of proving. It is a disturbing idea to think of what would happen to the criminal justice
system if elements of the offence were to be eliminated only because they present a

challenge for the state to prove.

The fact that such rights are contravened does not necessarily mean that strict
liability must be declared unconstitutional. . .1e Constitution also makes provision for
a limitation clause which provides that the rights in the Bill of Rights can be limited:;
such rights are limited by a law of general application. The provision also goes
further by saying the limitation must be reasonable in an open democratic society
based on human dignity, equality and freedom.?”" Generally, legislation that creates
strict liability does not do so in a clear manner and the courts are required to interpret

such a piece of legislation in order to determine whether it creates strict liability.

4. Whenever this section requires information to be given to a person, that information must be
given in a language that the person understands.

5. Evidence obtained in a manner that violates any right in the Bill of Rights must be excluded if
the admission of that evidence would render the trial unfair or otherwise be detrimental to the
administration of justice.

271 1996 Constitution section 36
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The Constitution also gives guidance on how to interpret such legislation in such a
manner that it does not offend the provisions 1itrenched in the Constitution. Section

39 says: -

(1) When interpreting the Bill of Rights, a court, tribunal or forum
(a) must promote the spirit purpose and objects of the Bill of Rights.
(b) must consider international law; and
(c) may consider foreign law.

(2) When interpreting any legislation, and when developing the common law
or customary law, every court, tribunal or forum must promote the spirit
purport and objects of the Bill of Rights.*"?

It is the purpose of this study to establish whether the interpretation of a piece
legislation to create strict liability can pass the constitutional test. It is further the
purpose of this study to determine whether the limitation of the rights of the accused
in terms of the limitation clause is reasonable and justifiable in an open and
democratic society. Snyman also acknowledges that uncertainty exists about the
constitutionality of strict liability offences in South Africa.?” It will also be the aim of
this study to determine whether the reverse onus created by strict liability can pass

the constitutional muster.
5.2 STRICT LIABILITY PRE-1994

Before the coming into operation of the Constitution, our South African legal system
was based on parliamentary sovereignty. The parliament had powers to enact
legislation that would affect other people’s rights adversarily and the court could not
review such legislation unless the person implementing the legislation acted ultra
vires. Strict liabilities are known to be regulatory offences, which simply mean that
they can only be created by statutes. The court can therefore only review
legislation’s procedural flaws but not the contents thereof. The parliament was the

legislature and the centre of power.

The parliament had some ways in which to prevent the court from pronouncing on
any decision taken as a result of legislation enacted by it. Access to court was
therefore limited, if not completely unavailable, to some people. The use of ouster

clauses was one of the tools that were used by the parliament to put the legislation

2721996 Constitution section 39.
" Snyman Criminal Law 246.
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beyond the reach of the courts and judicial review. Currie elaborates on ouster

clauses as follows:-

Ouster clauses are provisions in legislation that seek to exclude the
common law review jurisdiction of the courts. The significance of this
protection can only be understood when one remembers that in the old
South Africa, ouster clauses were particularly heavily relied upon in security
and immigration legislation. A typical example was S29(6) of the internal
security Act 74 of 1982: no court of the law shall have jurisdiction to
pronounce on any action taken in terms of this section, or to order the
release of any person detained.?™

The authorities took advantage of the system that was in place which provided them
with unlimited power under parliamentary sovereignty to use state resources to
pursue their personal agendas. Therefore, the court could not declare the legislation

that created strict liability offences invalid based on the contents thereof but only on

procedural fairness.

5.3 STRICT LIABILITY AFTER 1994

The Constitution brought with it a significant change to the centre of power.?’® The
1996 Constitution introduced section 2, which made the Constitution the supreme
law of the country. The Constitution further brought along some responsibilities and
obligations. Accordingly, it emphasised that obligations imposed by the Constitution
must be fulfilled. My main focus at this moment will be mostly on the provision of
section 35 3(h) of the Constitution.?’® Section 35 focuses on the rights of arrested,
detained and accused persons and is the section that deals with evidence obtained

in violation of the accused’s constitutional rights.?’’

It automatically follows that
people who are accused of committing strict liability offences are also entitled to

enjoy the benefits of the rights provided in the provisions of section 35.

The rights covered by section 35 3(h) are threefold. Firstly, it is the right to be
presumed innocent; secondly, the right to remain silent and, thirdly, the right not to
testify against or f. However, the reverse onus created by strict liability offence
will certainly make it difficult to remain silent. Section 34 of the Constitution opened
doors for people who have disputes that can be resolved by the applic ™ 1 *" vto

have such disputes decided in a fair public hearing before a court, or where

2" Currie and De Waal Handbook 708.
275 1996 Constitution.
278 1996 Constitution.
27 Dy Toit and others Procedure 24-56G.
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278 =~ rrie qu ‘es

appropriate, another independent and impartial tribunal = um.
Ackermann J in ams n v Bes ~ wi b narks about section 22, the

equivalent of section 34. Ackermann J held that:-

It is a provision fundamental to the upholding of the rule of law, the
constitutional state, the regstaatidee, for it prevents legislatures, at whatever
level, from turning themselves acts of legerdemain into ‘courts’... By
constitutionalising the requirements of independence and impartiality the
section 2%aces the nature of the courts or other adjudicating fora beyond
debate.

Section 34 was enacted solely for the purpose of targeting the practice which existed

in apartheid law of ousting the court’s jurisdiction to enquire into the legal validity of

certain laws or conduct.?®°

5.4 PRESUMPTION OF INNOCENCE

The presumption of innocence is a hallowed principle lying at the very heart of
criminal law. Although protected expressly in section 11(d) of the Canadian charter
of Rights and Freedoms, the presumption of innocence is referable and integral to
the general protection of life, liberty and security of the person contained in section 7
of the charter.?®' In terms of South African law, presumption of innocence simply
means that the state has a duty to prove all the elements of the offence beyond
reasonable doubt. In strict liability offences the state is not expected to prove fault on
the part of the accused. The proof of actus reus, as already indicated, is sufficient to
secure a conviction provided the accused advances reasons to show that he was not
at fault. The application of strict liability deals away with the traditional approach to
the onus of proof in a criminal litigation which rests solely on the state. Langa J in S v
Coetzee held that:-

Discharging the burden of proof is a function which the criminal justice
system requires the prosecution to perform in the normal course with regard
to many common law and statutory offences.?®

The accused’s right to remain silent and to be presumed innocent is best pro : |
by allowing the state to take its responsibility of discharging the onus vested on it of
proving the guilt of tt  acct :dt rond re ) « Ibt. Reliev jthes the

duty of proving the mental status of the person during the commission of the offence,

278 1996 Constitution.
27 Currie and De Waal Handbook 704.
80 Gurrie and De Waal Handbook 705.
®' Canadian Charter of Rights and Freedoms Part | OF THE Constitution Act, 1982
%2 5 v Coetzee 1997 (1) SACR 379 (CC) 385a-b.
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would bring the criminal justice system into disrepute. Sachs J held in S v Coetzee
that: -

... the presumption of innocence, ... serves not only to protect a particular
individual on trial, but to maintain public confidence in the enduring integrity
and security of the legal system. Reference to the prevalence and severity
of a certain crime therefore does not add anything new or special to the
balancing exercise. The perniciousness of the offence’s one of the givens,
against which the presumption of innocence is pitted from the beginning, not
a new element to be put into the scales as part of a justificatory balancing
exercise. If this were not so, the ubiquity and ugliness argument could be
used in relation to murder, rape, car-jacking, housebreaking, drug-
smuggling, corruption ... the list is unfortunately almost endless, and
nothing would be left of the presumption of innocence, save, perhaps, for its
relic status as a doughty defender of rights in the most trivial cases.*®

The presumption of innocence was introduced to the South African law by the
English law. In R v Qakes the Chief Justice remarks as follows about the

presumption of innocence. -

The presumption of innocence protects the fundamentatl liberty and human
dignity of any person accused by the state of criminal conduct. An individual
charged with a criminal offence faces grave social and personal
consequences, including potential loss of physical liberty, subjection to
social stigma and ostracism from the community, as well as other social,
psychological and economic harms. In light of the gravity of consequences,
presumption of innocence is crucial. It ensures that, until the state proves an
accused guilty beyond reasonable doubt, he or she is innocent. This is
essential In a society committed to fairness and social justice. The
presumption of innocence confirms our faith in human land, it reflects our
belief that individuals are decent and law abiding members of the
community until proven otherwise.®*

The test that is applied in a criminal trial is that the state is supposed to prove the
case against the accused beyond reasonable doubt. The accused, on the other
hand, has a right to remain silent, which is the right that flows from the presumption
of innocence. It is advisable to consider the rationale behind the presumption of
innocence with strict liability offences in mind. It is further important not to lose sight
of what would be called two types of strict liability offence. The first is one that
requires the proof of actus reus without the statute creating a special defence and

the one that empowering legislation ¢ ites specific defences.

1€ issue of the application of the u.ll of Rights into our criminal law and procedure
was a matter of discussion by the South African ' \w Commission. The p s;umption

of innocence among other rights was discussed. The commission held that:-

283 5 v Coetzee (1997) 3 SA 527 (CC) para [220].
% R v Oakes 1986 50 CR (3d) 1 (SCC) 212-213.
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The above statement by the Law Commission emphasises the importance of proving
the blameworthiness state of the mind of the accused during the commission of the
offence. The Law Commission, when making the said statement, was tackling the
issue of presumption of innocence. The Commission even went further to indicate
that the punishment of the accused can only be justified by his blameworthy state of
the mind during the commission of the offence.?®® The reason for introducing strict
liability offences was said to have been for public welfare. However, the Commission
correctly indicated that society is more tolerant of the mistaken acquittals rather than

the convictions of the innocent. The rationale for the presumption of innocence as

it can be argued that the scope of the presumption of innocence as a
constitutionally entrenched right in s 35(3)(h) of the Constitution, requiring
the prosecution to prove guilt beyond a reasonable doubt at trial, is
restricted to proof of those elements of the state’s case that must be
established in order to justify punishment. The relevance of evidence should
also be proved beyond a reasonable doubt in order to ensure the consistent
application of the reasonable doubt standard. The blameworthiness of the
accused is the underlying justification for punishment. Consequently, facts
necessary to establish legal guilt but not pertinent to blameworthiness need
not be established beyond reasonable doubt in terms of the presumption of
innocence, which reflects society’s tolerance of erroneous acquittals in an
attempt to ensure that only the truly blameworthy are convicted. However,
there may be circumstances where the value given to other rights demands
that the reasonable doubt rule be applied independently of the presumption
of innocence. The constitutional right to be presumed innocent is specified
in relation to the right to a fair trial. It therefore does not apply to
proceedings outside the definition of a criminal trial. However, when
imprisonment is a possible result of “other proceedings” the residual content
of the s 12(1) right to freedom and security, requiring procedural fairness,
may well require the application of the reasonable doubt standard.?®®

per Currie: -

The principle of presumption of innocence in a constitutional

determined to achieve the system characterised by fairness and justice. Currie even

. ranges from a concern that individual rights need to be protected from
the potentially coercive authority of the state to policy concerns directed at
maintaining the legitimacy of the criminal justice system and the normative
force of the criminal law. Despite the range of rationale it has at its centre
recognition that the presumption of innocence is necessary to reduce the
possibility of erroneous convictions. Erroneous convictions are also seen as
an indicator of the existence of a coercive state.”®’

emphasises that the rationale is to reduce the possibility of convicting tt

people. He goes further by saying: -

The rationale for the presumption of innocence finds expression in the

reasonable doubt standard. The reasonable doubt standard demands that

285
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t burden of the groof restsont o ution to prove the guilt beyond
reasonable doubt.”*®

The gquilt referred to in this instance is the one that is known under the normal
principles of criminal law. This is the one that considers the blameworthy state of
mind of the accused during the commission of an offence. Currie has an interesting
choice of words when he deals with the aspects of presumption of innocence, which
makes it challenging and difficult to choose certain information over the other. He
says the rationale is also to reduce the possibility of erroneously convicting
someone.?®® The statement already triggers the question of when do we say there

was an erroneous conviction.

Erroneous conviction follows if an innocent person is convicted. An innocent person
is the one who lacks mens rea or a guilty mind. Applying this theory to strict liability
offences leaves one with no option but to accept that convictions under strict liability
are erroneous and therefore in conflict with the spirit of the Constitution as far as
mens 1is not an element. The requirement of proof of the accused’s mental state
during the commission of an act which amounted to an offence has come a long way

in our legal system. In the case of S v Adams, Corbett JA held that:-

Moreover, under s 2(1) (Act 71 of 1968) the onus is clearly on the State to
prove that the accused person was in possession of a dangerous weapon,
and this onus would include the burden of establishing beyond a reasonable
doubt the existence at the relevant time of this mental element.*°

Currie expresses his view about the correlation between the rationale for the

presumption of innocence and reasonable doubt as follows:

Although the reasonable doubt standard is less a precise formula than it is a
symbol it satisfies certain imperatives. It offers society assurance that
people innocent of crime shall not be convicted and although it creates an
inevitable margin of error, our society [has determined] that it is far worse to
convict an innocent man than to let a guilty man go free. Second, the
reasonable doubt standard protects the individual against the state's
considerable resources and its potentially oppressive power to secure the
conviction of the essentially powerless defendant. Perhaps most important,
the reasonable doubt ¢ idard h. itured soc y | efinthe  urity
of its own standard of criminal justce. “[I]t is critical that the moral force of
the criminal law not be diluted by a standard of proof that leaves people in
doubt, whether innocent men are being condemned. It is also important in
our free society that every individual going about his ordinary affair have
confidence that his government cannot adjudge him gquilty of a criminal

288 Currie and De Waal Handbook 746.
29 Currie and De Waal Handbook 746.
2% 5y Adams 1986 (4) SA 882 (A) 891G-.
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offence without convincing a proper fact finder of his guilt with utmost
certainty” %’

5.5 WHEN IS PRESUMPTION OF INNOCENCE INFRINGED?

The mere placing of the burden of proof on the accused does not raise rights issues.

The standing committee held that:-

The rights issues arises whenever the offence provision places on a
defendant a burden to establish to the court that he or she did not commit
one of the physical elements of the offence, or did not intend to commit the
acts that make up the physical elements of the offence, and intended to do
so, gives rise to an incompatibility with HRA section is18 and /section 21.%%

Zeffert is of the view that the evolution of the presumption of innocence to
constitutional right is a signal that it should be liberated from legislative oppression
and allows it to regain the ground lost during the years that strict liability was still
allowed.”® He also attempts to define the test to be applied in the process of
determining the time when presumption of innocence can be set to be infringed. He

remarks on the decision of Kentridge AJ in the case of ~ 1ma as follows: -

Kentridge AJ who delivered the anonymous judgement of the court acted
and approved what had been laid down in Downey namely that the
presumption of innocence is infringed whenever the accused is liable to be
convicted despite the existence of the reasonable doubt, and that it is
infringed whenever the accused is required to establish on a balance of
probabilities either an element of an offence or an excuse.”

5.6 REVERSE ONUS

The expectation that the state is only required to prove actus reus beyond
reasonable doubt has the effect of forcing the accused to bring all sorts of evidence
to prove that he was not at fault. This evidence is brought despite the fact that the
state never put any evidence forward to prove fault. It is not always guaranteed that
the successful proving of lack of fault by the accused will see him being acquitted
unless the legislature creates the defence of due diligence. The view that this study
has is that reverse onus in the true sense can never be justified. The issue of
reverse onus has always been a matter of constitutional concern, with this being
confirmed by the court in S v Manamela, where Madala, Sachs and Yacoob JJ held
that:-

29" Currie and De Waal Handbook 746.
z:z Standing Committee Report 7 2008 77.
Zeffert Evidence 180.
294 7effert Evidence 176.
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The crux of the issue which falls to be determined is whether the reverse
onus provision contained in s 37(1) is consistent with the constitutionally
entrenched right to a fair trial and, in particular, s 35(3)(h) of the Constitution
which guarantees the right to be presumed innocent, to remain silent, and to
testify during the proceedings ... Section 37(1) therefore, not only places on
the accused the burden of proving the requisite mens rea on a balance of
probabilities, but introduces a further departure from the common law.>*

Strict liability offences are regarded as being regulatory offences with less stigma on
conviction and less severe sentence. Zeffert approvingly, without questioning the
constitutionality of the reverse onus of those offences, outlined what should be
considered in order to determine whether it is justified to impose reverse onus on the

accused. He held that: -

Factors that the court would consider in order to determine whether the
reverse onus is justified would include considering whether the legislature
was aimed at great trivial social evil, whether the offence is truly criminal not
merely regulatory, the severity of the punishment, the consequence for the
accused of a conviction and whether means less damaging to constitutional
rights and not have achieved the desired end.”*°

The burden of proof means a duty on someone to prove a certain element or
defence of the offence either beyond reasonable doubt or on a balance of
probabilities. Section 372(5) of the criminal procedure expects the accused in order
to avoid conviction in terms of the strict liability offence to raise a certain kind of

defence. The section provides:

When an offence has been committed, whether by the performance of any
act or by the favour to perform any act, for which any corporate body is or
was liable to prosecution, any person who was, at the time of the
commission of the offence, a director of servant of a corporate body shall be
deemed to be guilty of the offence, unless it is proved that he did not take
part in the commission of the offence and he could not have prevented it,
and shall be liable to prosecution therefore either jointly with the corporate
body or apart there from, and shall on conviction be personally liable to
punishment thereof. %%’

The duty to prove the contrary is not placed on anyone but the accused. The state is
required to prove that the accused was either the servant and/or the director of the
company at the time of the commission of the offence and then rest. Subsequently,
the onus rests on the accused to prove his defence, failing which he will be convicted
of an offence. It should be kept in mind that the are strict liability offc :es that

explicitly create defence and there are those ones that do not, in other words the

2% 5 v Manamela 2000 (1) SACR 414 (CC) 420d & 425 f.
2% 7effert Evidence 176.
27 Criminal Procedure Act 51 of 1977.
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proving of due diligence is not always a reasonable defence. S v Coetzee di

with the case that involved section 372(5) of the ~ iminal Procedure :t.

As Snyman indica |, it is still uncertain whether strict liability is unconstitutional or
not.?*® Such uncertainty is broi'~t by the fact that the Constitutional Court is yet to
decide on the constitutionality of strict liability offences. In S v Coetzee the court only
concentrated on strict liability pertaining to that specific case and the circumstances
under which it was imposed. However, the view of the judges will give us the
guidance of what is the attitude of constitutional court towards strict liability. The
court also considered the provision of section 245 of the Criminal Procedu Act

which reads as follow: -

If at criminal proceedings of which an accused is charged with an offence of
which a false representation is an element, it is proved that the false
representation was made by the accused, he shall be deemed, unless the
contrary is proved, to have made such a representation to be false.**

O'Regan J's attitude in Coetzee reflects clearly her sentiment about reverse onus

and strict liability offences. She held that: -

We have stated on several occasions that the nub of the protection
provided by Section 25(3)(c) is to ensure that people are not convicted of
an offence where a reasonable doubt exists as to their guilt. Guilt is only
established when it is clear that the accused has no defence and that all
the particular crime has been established. If an accused person can be
convicted despite the existence of a reasonable doubt either in relation to
one of the elements of the offence or one of the elements of defence and a
court is compelled to convict because of a reverse onus provision, the
presumption of innocence is breached.*’

Fraser also contributed to this controversial topic.>®> He made reference to a case of
Peka v Police where the offence of disqualified driving was classified as a public
welfare offence and therefore a strict liability under the category of Civil Aviation
Department v Mackenzie.**® This approach regarded it as sufficient proof that the
accused drove while disqualified. However, it left it open to the accused to avoid
being held criminally liable by proving that he was totally unaware that he was

disqualified. The approach does not expect the state to prove an element of fault but

%8 5 v Coetzee (1997) 3 SA 527 (CC).

% Snyman Criminal law 243.

3% Criminal Procedure Act 51 of 1977.

1 S v Coetzee (1997) 3 SA 527 (CC) para 189.

%2 Eraser 1988 Otago L.Rev 665.

% peke v Police M 145/85, Civil Aviation Department v Mackenzie [1983] NZLR 78.
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requires the accused to prove the absence of fault failing which the conviction will

ensure.

A perfect definition of reverse onus was submitted by Peter Bayne when he held
that: -

An offence provision “reverses” the onus of proof where it casts on the
defendant an obligation to carry either an evidential or legal burden of proof
in respect of the existence (or non-existence) of some fact. The strict liability
offence and the absolute liability offence are but examples of a provision
that “reverses’ the onus of proof in this way.>*

5.7 THE RIGHT TO REMAIN SILENT AND PRIVILEGE AGAINST SELF
INCRIMINATION

He who alleges must prove. This is a saying that the right to remain silent and
privilege against self incrimination professes. These are now both constitutional
principles, as they are entrenched in the Bill of Rights.*®® The right to remain silent
together with privilege against self incrimination comes a long way and their
contraventions saw the conviction and sentence being set aside in some cases.’*®
The significance of these rights is emphasised by the requirement that sus} :ts
must be informed of their rights as early as during the period of an arrest. Both these
rights, even though they are explained during the time of arrest, are meant to

achieve one goal to ensure that the accused receives a fair trial.

The right to remain silent warns the suspect or the accused to refrain from saying
anything that might possibly be adverse to his case. Privile¢ against self
incrimination, on the other hand, covers both incriminating conduct and statements.
Strict liability offences without doubt are in sharp contrast to the Constitution as far
as these rights are concerned. The provision of reverse onus for the accused in strict
liability offences forces the accus 1 to put forward the evidence in an attempt to
prove lack of fault where a provision for such defence is made. The accused

unwillingly waives his right to remain silent in fear of conviction.

TH  right ~ 1 nsiat not 1 -0 ¢ right, it 1t v v 1 by

accused or the evidence may still be accepted despite being obtained in

3% standing Committee Report 7 2008 29.
%95 1996 Constitution Section 35(3)(h).
%8 Miranda v Arizona, 384 US 436 (1966).
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contravention of this right, depending on the circumstances of each « In S v
Thebus, Yacoob J held that: -

In the exercise of the duty to ensure a fair trial, it would become necessary
to balance the rights of the accused, the rights of the victims and the society
at large. The right to silence of the accused would well become implicated in
this balancing exercise when the judicial officer makes decisions concerning
the admissibility of evidence, the allowing of cross examination as well as
the drawing of inferences. Indeed inference arising out of the silence cannot
ordinarily be drawn unless there is evidence of the silence of the accused
and evidence of the circumstances surrounding that silence. Any
investigation around the accused silence cannot be said to infringe his right
to silence unless the trial is there by rendered unfair. The same goes for all
decisions concerning admissibility of evidence as well as the use of silence
in the drawing of inferences. The fairness of the trial as an objective is
fundamental and key. The right to silence can only be infringed if it is
implicated in a way that renders the trial unfair. It is a contradiction in terms
to suggest that the right to silence has been infringed if it is implicated in a
way that does not compromise fairness of the trial but enhances it.**’

The result of remaining silent in a strict liability offence is a conviction irrespective of
whether there is a doubt as to the fault on the side of the offender as long as it is
proved that the act was committed willingly. It is even safe to say that the right to
remain silent does not apply in strict liability offences. Either the accused is forced to
rebut the element that the state was not expected to prove or the explanation
provided is useless where no special defences were created. In a strict liability
offence the accused cannot benefit from the provision of section 174 that offers the
accused the benefit of the weakness of the state’s case.*®® The provision reads as

follows: -

If at the close of the case for the prosecution at any trial, the court is of the
opinion that there is no evidence that the accused committed the offence
referred to in a charge or any offence of which he may be convicted on a
charge, it may return a verdict of not guitty.>*®

This section provides the notion that the accused has a right not to give evidence
that incriminates him. It, therefore, allows the accused to be found not guilty without
him being forced to take the stand against weak evidence of the state against him.
Taking the stand under those circumstances might expose the accused to a cross

examination that would supplement the state case and invite his conviction.

Davis refers to S v Shangase saying:-

%7 s v Thebus 2003 (6) SA 505 (CC) para 109.
%8 Criminal Procedure Act 51 of 1977.
3% Criminal Procedure Act 51 of 1977.
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Levingson J noted that the fun ital rights contained in section 25(2)(a),
25(3)(c) and section 25(3)(d), which embody the presumption of innocen
and the right to remain silent, are the vy pillars of a criminal justice system
in an open and democratic society.>™

He further borrows from the honourable Levinson J on the same Shangase matter
saying:

... Levinson J held that a necessary corollary to the right to remain silent is

the entrenched right that no one shall be compelled to make a confession or

admission (at 46 A-B). The court also held that, where it is alleged that a

person who made a statement purporting to give up his right to remain

silent, the onus shall be on the state. ..ie state should prove beyond a

reasonable doubt that a person has, in fact, not been compelled to waive
the fundamental rights that the Constitution affords him *"

The case of S v Shangase dealt with the fairness of the provisions of section 217(1)
(b) of the Criminal Procedure Act.*'?> The provision provides that where the
confession was made to a magistrate and reduced to writing, such confession shall
by mere production be regarc | as admissible and be presumed to have been freely
and voluntarily made without undue influence and the accused was in his sound and
sober senses when he made it. However, this presumption obviously denies the
accused the right to remain silent and allows the state to prove that the confession
was properly taken. This is the very same effect that strict liability has on the

accused.

Levinson J in Shangase maintains that:-

A presumption of this nature strikes at the very heart of the fundamental
rights entrenched in section 25(2)(a) and 25(2)(c), as well as the right to
have a fair trial. This is not simply a case of a legislative device to facilitate
proof by the state of an evidentiary fact in a case. In my judgement, it, in
fact, deprives the accused of his right, which | found to exist, and that is to
require the state to prove that he has waived his right to remain silent and,
without compulsion, made a confession or admission.>"

It would be absurd to go against the Constitution and continue to nurture the aspect
of the law that was introduced before the Constitution was enacted despite conflict

with the provisions thereof.

%% Davis Fundamental Rights 180.

" Davis Fundamental Rights 176.

2 5 v Shangase 1994 (2) BCLR 42.

%% S v Shangase 1994 (2) BCLR 42 (D) para 46H-.
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5.8 THE RIGHT TO A FAIR TRIAL

The right to fair trial ex ed even during the period prior to the introduction of the
Constitution. However, the approach to this right diffe 1 from the constitutional a
approach. At that time, the test for admitting evidence was relevance and the court
had the discretion to disallow admission of evidence if it was of the view that
admission thereof would render the trial against the accused unfair.>™ The courts
favoured the inclusion rather than exclusion of the evidence obtained in violation of
the accused'’s right to fair trial. The introduction of the Constitution has had a
tremendous impact to the right to fair trial as it was applied in the pre-constitutional
era and has influenced both the content and the approach to the right. Ackerman J,
when dealing with the right to fair trial in S v Dzkudu; S v Thilo, held that:-

The right to a fair trial is a comprehensive and integrated right, the content
of which will be established, on a case by case basis, as our constitutional
jurisprudence on s 35(3) develops. It is preferable, in my view, in order to
give proper recognition to the comprehensive and integrated nature of the
right to a fair trial, to refer to specified and unspecified elements of the right
to fair trial, the specified elements being those deta 1 in ss(3) ... It would
be imprudent, even if it were possible, in a particular case concerning the
right to a fair trial, to attempt a comprehensive exposition thereof. In what
follows, no more is intended to be said about this particular right than is
necessary to decide the case at hand. At the heart of the right to a fair
criminal trial and what infuses its purpose, is for justice to be done and also
to be seen to be done. But the concept of justice itself is a broad and
protean concept. In considering what, for purpose of this case, lies at the
heart of a fair trial in the field of criminal justice, one should bear in mind that
dignity, freedom and equality are the foundational values of our Constitution.
An important aim of the right to a fair criminal trial is to ensure adequately
that innocent people are not wrongly convicted, because of the adverse
effects which a wrong conviction has on the liberty, and dignity (and
possibly other) interests in the accused. There are, however, other elements
of the right to a fair trial such as, for example, the presumption of innocence,
the right to free legal representation in given circumstances, a trial in public
which is not unreasonably delayed, which cannot be explained exclusively
on the basis of averting a wrong conviction, but which arise primarily from
considerations of dignity and equality.>"

The right to a fair trial encompasses the observation of the presumption of innocence
and the right to remain silent, among other things. Kentridge AJ held in S v Zuma
that:

The right to a fair trial conferred by (S 25(3)) is broader than the list of
specific rights set out in paragraphs (a) to (j) of the subsection. It emk

a concept of substantive fairness which is not to be equated with what might
have passed muster in our criminal courts before the constitution came into

314 Shwikkard and Van Der Merwe Evidence 205.
3% S v Dzukuda; S v Thilo 2000 2 SACR 443 (CC) para 9 & 11.
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force ... it is now for all courtsshearing criminal trials or criminal appeals to
give content to those notions.”’

This study is of the view that the negative impact of strict liability to the right to
remain silent and the right to be presumed innocent, poses a serious threat to our

jealously guarded Constitution. Kentridge AJ further held in Coetzee that: -

..le applicants” second and alternative submission requires more detailed
consideration. They contend relying on a line of cases in the supreme court
of Canada, that once a criminal statute contains a reverse onus provision in
the sense of a provision requiring the accused to provide proof of some fact
in order to escape conviction, it is irrelevant whether that onus relates to an
essential element of the offence or to a defence by way of excuse of
exemption. In either case the presumption of innocence is destroyed and
the fairness of trial impaired.317

The abovementioned comments were made by the court because of the submission
by the government that the reverse onus did not require the accused to testify about
any element of the offence but his defence. This argument by the government
overlooked the fact that the accused raised the defence to rebut an element of fault
that was never even proven by the state. In some instances, where the legislature
does not explicitly provide for any special defence against strict liability offences, the

accused will be making fruitless attempts to prove his innocence.

5.8.1 THE IMPACT OF STRICT LIABILITY ON THE RIGHT TO LEGAL
REPRESENTATION

It is the purpose of section 35 of the Constitution to ensure that, among other things,
the accused’'s right to legal representation is observed. The right to legal
representation is regarded as being central to the right to fair trial. The Constitution
guarantees every accused who appears before the court the right to have legal
representation of his own choice or one that will be paid for by the state.*'® This
assurance by the Constitution reflects the crucial part that is played by legal
representation in a criminal justice system. De Villiers quotes Steytler when he

explains the purpose of the right to legal representation as follows:-

The right to a lawyer is an essential feature of the right to a fair trial as
lawyers play a critical role in ensuring that the accusatorial system, the
foundation of a fair trial in the common-law tradition, produ s aj roolt
In an adversary system a court’s decision rests primarily on the evidence
and arguments advanced by the parties and the system is predicated on the
assumption that parties will protect their own interest through their vigorous

*'® 5 v Zuma 1995 (4) BCLR 401 (SA) (CC) 411G-412A.
'S v Coetzee (1997) 3 SA 527 (CC) para 90.
3'® Constitution s 35(f).
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participation in the proceedings. A fair adversary system is thus dependent
on the prosecutor and the acc ipating fully and effectively in order
to produce a just decision. E fecti | tici ion requires leg
knowledge and courtroom skills, accused need the assistance of lawyers
who have such knowledge and skills. With the constitutionalisation of
criminal of criminal procedure, the need for legal assistance is even greater;
not only is a fair trial likely to emerge through skilled participation, but other
constitutional rights, such as privacy, can also be vindicated through the
criminal process.*'"®

The application of strict liability in our legal system renders the presence of legal
representation useless. It is important to keep in mind that strict liability requires the
state to prove that the accused acted wilfully. It is based on the statement that this
study advances the argument that the effects of strict liability on the right to legal
representation are tantamount to the denial thereof. The right to legal representation
is not observed by merely having the body available in court, but it is based on the
said body applying its legal knowledge and skills to present the case of the accused.
The fact that the prosecution has an unfair advantage over the accused, in that it is
relieved of its duties to prove an element of mens re, impacts directly on the right of
the accused to a fair trial. The presence and/or absence of the legal representation
in a strict liability offence is less significant in that the accused will still be convicted if

it is proven that he acted willingly even though he lacked mens rea.
5.9 CONCLUSION

The purpose of this study is to determine the constitutionality of strict liability
offences. The confusing issue about strict liability offences is the fact that they
produce different results which makes it difficult to follow the principles properly.

O’'Regan J in Coetzee quoted from Sheras v De Rutzen as follows: -

There is a presumption that mens rea, an evil intention or a knowledge of
the wrongfulness of the act, is an essential ingredient in every of 1ce, but
that presumption is liable to be displaced either by words of the statute
creating the offence or by the subject matter with which it deals, and both
must be considered.**°

The position before the Constitution was considered and its unreasonable attitude
towards preventing the court from reviewing its legislation wi ol :rved. Prior to
1994, parliament could enact any kind of legislation and the court could not review
the same if it was enacted in a procedurally correct manner. The coming into
operation of the Constitution saw the right to remain silent, privilege against self

incrimination and the right to a fair trial being made constitutional rights. A strict

*'% De Villiers Evidence 910.
%2 5 v Coetzee (1997) 3 SA 527 (CC) para 168.
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liability offence has to be measured against the Constitution to establish whether it is
an instrument that could still bet 1su 1 under the new Constitution to enforce the

law.

Presumption of innocence has been proven to be seriously offended by strict liability.
The presumption of innocence promotes the notion that the state is supposed to
prove tt  quilt of the accused beyond reasonable doubt. As indicated earlier, by guilt
the reference is made to the guilty mind. However, strict liability does not care about
the status of the mind of the person who is committing the offence. According to
these offences, proof of the actus reus beyond reasonable doubt by the state is
sufficient to secure a conviction. This is based on this notion that this study is of the

view that strict liability infringes the presumption of innocence.

Strict liability in the same instance creates what is called reverse onus and when it
does that it also affects the accused’s right to remain silent. In one instance the
accused is expected to furnish evidence indicating that he was not at fault only in
instances where statutes make a provision for a specific defence. The right to remain
silent is not available for the accused as he is expected to prove the defence of due
diligence as expected by the legislature. On the other hand the legislature dispenses
completely with the element of fault which renders the right to remain silent useless

whether it is waived or not.

The manner in which the offence is formulated makes it useless to claim the right
because the conviction will follow even if you did submit your defence, provided the
state succeeded in proving actus reus. It is hard to maintain that the right to a fair
trial exists under the strict liability offence, as it is only under rare circumstances that
the jislature explicitly indicates a defence that can be raised in statutes that create
strict liability. More often than not the legislature creates legislation that excludes
fault completely;, a prosecution is merely expected to prove actus reus and the
conviction will be secured. Any explanation that the accused can offer will not have

any influence on the end result irrespective of whether the court believes it or not.

The right to r trial cannot be saidtol p 10 1wherethe: :u 1ischar¢ |
with a strict liability offence. This study shares the sentiments of Wight where he

indicates that some cases have been decided where he felt that the conviction was
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both unfair and unjust.321 He approvingly refers to two cases, that is, R v Stc  «wain
and R v Larnsonner.*®* In Storckwain the pharmacist was convicted for supplying
drugs to someone who had a forged doctor’s prescription. In this case, the court did
not consider that he was not an expert in identifying forged documents; hence, it

cannot be said under those circumstances that the accused received a fair trial.

In Storckwain the pharmacist was convicted from the outs  because he did not deny
that he had willingly provided the said drugs to the patient. His defence was that he
was provided with a forged prescription and that he had not realised it. The state was
only required to prove actus reus, which the accused admitted, which made going
through the trial a procedural matter. The same goes for Larsonner who was
convicted in the UK for being in contravention of Aliens Act 1920, an offence which
was deemed by statute to be of strict liability. The accused was forced to leave
England for her passport prevented her from working in the UK. After leaving the UK,
she went to Ireland but was caught and deported back to England. The court
convicted her despite the evidence that she had not come back to England willingly.
These two cases show how people are being ambushed in the name of strict liability

offences.

Wight opines that:

Both of these cases show that, when a statute has created an offence of
strict liability, not all of the possibilities of circumstances have always been
thought through properly. This has been shown however when some
convictions where the offence has been deemed to be one of the strict
liability has been quashed at a later date by the House of Lords where they
have realised that it would be unjust for these convictions. These cases
include and (Sweet v Parsley 91969) and B (a minor) v DPP (2000).%%

Strict liability offences are said to be public welfare offences. Their purpose is to
protect the wellbeing of the public. This study will submit that it is unjust to strip a
person of the rights enshrined in section 35 of the Constitution for the good of the
public. The argument for strict liability is that it helps the prosecution to prove cases
where it would be difficult to prove the ele 2nt of fault on the part of the state. _.vil
Liberties Australia (CLA) raised a valid argument when it held that:-

It tr tl  oftent bur  1issetqu high 1dcan! difficult and
demanding for government department to meet. But that is as it should be.
Our legal system is based on the time honoured principle that it is better to

32 Wight 2010 http://www.peterjepson.com/law/A2-2%20Jonathan%Wight.htm (10 September 2010).
%22 R v Storckwain[1986] 1 WLR 903 [HL] R v Larsonneur (1933) 24 Cri. Appl .Rep.74.
32 Wight 2010 http://www.peterjepson.com/law/A2-2%20Jonathan%Wight.htm (10 September 2010).

88



let guilty men go free if that is what it takes to protect the innocent from
wrongful conviction and underserved punishment. . or this rea: |
government departments should not seek to lower the burden to succeed in
prosecutions through such devises as strict and absolute liability
offences.***

This is a well-structured argument that was put together for the purpose of exposing
the ruthless and unjust effects attached to the application of strict liability offences.
The study supports this argument wholeheartedly. Strict liability promotes the
conviction of the innocent and such a principle cannot be said to pass the

constitutional muster.
591 OREGAN Js ATTITUDE

O'Regan J in S v Coelzee displayed a hostile attitude towards strict liability offences.
She even quoted with approval from the case of United States v US Gypsum Co «. 3
US 422 (1977) which showed a resistance towards accepting that statutory offences
that dispense with the requirement of culpability without clear intention from the
statute. In the same S v Coefzee matter, she further quoted from the report on the
penal system of the Republic of South Africa (1976) of paragraph 5.1.2.82. The
report held that: -

In spite of the recognition in certain legal systems of the so called strict
liability offences, this commission remains impenitent and adamant in
expressing the view that strict liability offences cannot be justified in the
criminal law. If the “offender” unwittingly commits an act circumstances
which totally absolve him from any blame, what is the object in punishing or
even penalising him? There would, in the commission’s view, be no sense
in doing s0.**®

This objection by the Viljoen Commission was brought in 1976 long before the
supreme Constitution was introduced. Yet it is still difficult to completely extinguish
the existence of this sorry type of offence. O’'Regan J also supports the view that

fault must always form part of criminal offence. The judge held that: -

The striking degree of correspondence between legal systems in relation to
an element of fault in order to establish a criminal liability reflects a
fundamental principle of democratic societies; as a general rule people who
are not at fault should not be deprived of their freedom by mistake. This rule

is the corollary of another rule which t s: : comparative exercise
illustrates: when a person has committed an unlawful act intentionally on
n _igently, t e tpur 1 th irivation of libe |, without

established culpability, is a breach of this established rule, where culpability
is established, and the conduct is legitimately deemed unlawful, then no
such breach arises.**®

*2% Standing Committee Report 7 2008 24.
%5 S v Coetzee (1997) 3 SA 527 (CC) para 164.
%28 S v Coetzee (1997) 3 SA 527 (CC) para 176.
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The sentiments expressed by O'Regan J are shared by this study. Strict liability is
required to be specifically decided by tt  Constitutional Court in order to re.. ove the
uncertainties surrounding the application of it in South Africa. Although strict liability
encountered resistance from the beginning, no court was brave 1ough to declare it
invalid. This situation might have been different before the Constitution because of
the limited powers that the court had to review the legislation. However, at this stage
the court derives the powers to review legislation from the Constitution and it even
empowers the courts to declare any law or conduct that is in conflict with it invalid.
The time has come for the Constitutional Court to provide us with the much

anticipated guidance for approaching strict liability offences.
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CHAPTER 6: CONCLUSION AND RECOMMENDATIONS
6.1 CONCLUSION

Concern has been raised in some quarters about the harshr ;s and injustice
promoted by the strict liability offences. This study undertook to investigate this type
of offence with in the hope of discovering an amicable solution. The study is based
on two opposing views. One view is of the protection of the public and the other is on
the accused’s fundamental rights which are threatened by the practice of this
doctrine or principle of strict liability. It is of utmost importance when dealing with this

part of the study not to lose sight of the aim that the study is seeking to achieve.

The sentiment of this study generally is that strict liability should not be
accommodated in a modern, civilised and democratic society. It was not a difficult
task to access the information that advanced the argument against the existence of
strict liability offences as was clearly indicated by the vehement opposition to this
doctrine by the majority of legal practitioners and academics. Even the courts are
reluctant to apply this doctrine in practice; nevertheless it continues to triumph over

the opposition.

This study recognises and acknowledges the existence of the Constitution which
empowers the Constitutional Court to act harshly towards any conduct or law which
is inconsistent with the provisions of the Constitution.**’ The Constitutional Court,
despite the powers vested in it by the Constitution to resolve any constitutional
dispute, has been disturbingly quiet even though it has been in operation for more
than sixteen years. Moreover, any court on the level of the High Court and the
Supreme Court of Appeal can make a finding on the constitutionality of any law or

conduct. The finding must, however, be confirmed by the Constitutional Court.

It is the aim of this study to see necessary constitutional pronouncements being
made to avoid the uncertainties surrounding the application of this principle of strict
liability. This research attempted to explore the historical foundation of this doctrine
with a view to uncovering tt ic 1t ind the legislatu <ng tt dre icn 1
of pun ing the blameles in the name of pro :ting publicsa y ar « Wi
5 ( n. It is important to highlight at this point that the effect of
introducing strict liability as part of any offence is that the state will not be expected

to prove mens rea.

327 1996 Constitution.
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insight into the feelings of the Constitutional ~>urt towards strict liat ity.” . .is
matter provided the faction that opposes tt  application of strict liability with*  uak

guidance on how to challenge the doctrine la  on. With the backing and permission
of the Constitution, this study plored legal syste ; frc  various countries in terms

of this subject.

The purpose for such a move was to gain an insight into ways in which other
countries handle the doctrine and to probably find a principle that will help us to
develop our principle to comply with constitutional expectations and further alleviate
the harshness. This study was alive to the possibility that it might appear that the
doctrine is better kept in its current form. An in -esting question that arit s here is
whether the doctrine of strict liability is not misplaced in the criminal justice system.

Is it possible that the doctrine could have been better placed under civil law?

A conclusion signals the end of whatever project one is busy with; for this project it
means the end of the journey of reading, and gathering and writing down information

concerning this controversial aspect of our law.

Chapter 2 dealt mainly with the origin of this principle and the reason for its
development. It was said that strict liability offences were created to help punish
mostly business-related offences and they originated from English common law. The
legislature took a controversial decision when creating this principle, and it has met

with vigorous opposition all over the world.

As indicated earlier, what raises a concern in this matter is the fact that strict liability
unreasonably relieves the prosecution of the duty of proving the most integral
element of the offence mens rea or guilty mind. The law is literally punishing a
person who is blameless or innocent. Even the academics are against the doctrine of

strict liability. An anonymous writer states that:

The imposition of strict liability in the criminal law is widely thought by

academics to be unjustified. There is, moreover, a broad consensus about

why it is wrong. Strict liability leads to conviction of persons who are, morally

speaking, innocent. Convicting and punishing those is a misuse of the

criminal law an institution which, because of its grave implications for t

lives of convicted defendants, should be reserved only for the regulation of
riol wrongs dol by culpable wrongdoers.**

332 3A 527 (CC).
*3Anon 2010 http://www.law.upenn.edu/academics/institutes/ilp/200304papers/simesterpaper.pdf (23
October 2010).
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Tl cont n of this study was at _it tl relal 1ship between strict liability and
sentence, and about the contravention of the fundamental principle of human rights
by the doctrine of holding a person criminally liable despite the absence of mens rea.
This is a serious violation of natural principle of fairness and justice. Davis explains
when the doctrine of criminal liability is believed to be fair in a clear and
understandable manner, and it subsequently transpires that the doctrine of strict
liability falls outside the definition. He states that criminal liability only arises when it
is for an intentional act that illegitimately poses a thread with which the law has

concerned itself >

A negative attitude towards the concept of strict liability by international law became
apparent when the application of this principle by other countries was explored in
Chapter 3. It is commonly understood that the effects of strict liability relieve the
prosecution of the duty to prove an element of mens rea in a case where a strict
liability offence has been committed. The Constitution also empowers our courts
when interpreting and developing common law to consider both foreign and
international law. This study was also influenced by the Constitution to investigate
the approach of the principle by international community and derived some principies

which played a major role in formulating recommendations.

Chapter 4’s contribution was in terms of the fairness of sentencing a person who has
committed a strict liability offence. The study was as appalled by this notion of
punishing the blameless as Davis was when he states that:-

The problem posed by strict liability in the criminal law, then, is that of

explaining how the objective of strict liability statutes can justify any

punishment at all or, in other words, how there can justly be a crime without
even the low-grade evil mind of negligence.**®

It is the submission of this research that the argument put forward indicates that
normal principles of sentencing cannot be applied under these offences. This study
is not convinced that there is any valid argument that can be advanced to support or
justify an imposition of a sentence under the: circL stances. It has | :n argued
again that imposing a strict liability helps to deter the accus 1 and would-be

[ from >mmitting 1 Loy tt , 1t deter ce

cannot be effective where a person has a valid reason for contravening the law, or

3 Davis 33 Wayne L. Rev. 1369.
** Davis 33 Wayne L. Rev 1373.
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even where a person has taken all reasonable steps to avoid the commission of the

offence.

Punishment under those circumstances will not have the nece 'y and intended
effect of deterring the accused and would-be offenders. De Groff not only supports
the view of ineffectiveness of punishment as deterrence for strict liability, but also
indicates that its use might weaken the criminal law’s effect by diluting the sense of
social condemnation traditionally associated with criminal guilt.**® He highlights the
significance of holding on to and promoting the unique sense of moral
blameworthiness of criminal law. The reason for holding that view is that if such a

sense can be lost the force behind criminal sanctions might largely be destroyed.®*’

De Groff quotes with approval La Fave, who was also opposed to the imposition of
sentence for strict liability offences as he labelled it as unfair and ineffective as a
deterrent. La Fave stated that:-

The consensus can be summarily stated: to punish conduct without

reference to the actor's state of mind is both inefficacious and unjust. It is

inefficacious because conduct unaccompanied by an awareness of the

factors making it criminal does not mark the actor as one who need to be

subjected to the stigma of a criminal conviction without being morally
blameworthy. %

Not only De Groff was opposed to the punishment under strict liability, even Erlinder
shared the view. He indicates that a criminal sanction without blameworthiness has
little support in either deterrent or retributive theory.**® The purpose of this chapter is
not to rewrite the chapters already written but to highlight important views that might
be of assistance in formulating a conclusion and ultimately outlining some
recommendations of this study. The leading case of Lim Chin Aik which was decided

in Singapore also set down a good guiding principle.>*°

The practice in Singapore was that the decision to impose strict liability must not be
done haphazardly but after a careful consideration of the positive influence that will
be yielded by the decision. The court reiterated that the imposition of strict liability
must be supported where it would assist in the enforcement of the regulations.

Arguments from a sentence perspective do not support a sentencir~ of a strict

% De Groff 2004 Loy.Law.Rev 845.
7 De Groff 2004 Loy.Law.Rev 845.
% De Groff 2004 Loy.Law.Rev 845,
%% Erlinder 1981 Am.J.Crim./. 169.
0 | im Chin Aik v..[1963] AC 160 (PC) 174.
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liability offender and the opposition to the sentence of a person convicted of strict

liability comes from as far back as the doctrine’s inception.

In 1976, the Vilic 1 Commission cc..piled report critic  of the practice of the
doctrine of strict liability. The content of this report, as referred to by O’'Regan J in S
v Coetzee, who also vehemently opposed strict liability offences, stated that:-

In spite of the recognition in certain legal systems of the so called strict

liability offences, this commission remains impediment and adamant in

expressing the view that strict liability offences cannot be justified in the

criminal law. If the “offender” unwittingly commits an act which totally

absolve him from any blame, what is the object in punishing or even

penalising him? There would in the commission’s view no sense in doing
341
s0.

Another issue that needed to be interrogated was the constitutionality of strict liability
offences as dealt with in chapter 5. The provisions of section 35(3)(h) of the
Constitution were raised as rights that are being violated by the offence of strict
liability.>** The said rights are the right to remain silent, the right to a fair trial, the
presumption of innocence and privilege against self incrimination. In S v Coetzee
Sachs J held that:-

... the presumption of innocence, ... serves not only to protect a particular
individual on trial, but to maintain fublic confidence in the enduring integrity
and security of the legal system.34

If it appears in a case of strict liability offences that the accused willingly committed a
prohibited act, he will inevitably be convicted irrespective of whatever version he puts
forward. In a criminal case, the right to remain silent means that the accused should
be presumed innocent until proven guilty by a court of law; accordingly, he is not
expected to waive his right and bring evidence to rebut an element that was never
proven by the prosecution. If the accused at the beginning of a trial admitted to
having willingly committed the prohibited act, in terms of strict liability he is to be
found guilty; consequently, going through the trial will be a formality as the elements

of the offence would have been satisfied.

It is not only the presumption of innocence that is at issue as far as the constitutional
principles v’ a~ "/t 77 ity it Th udy tl )
right to remain silent and privilege against self incrimination were found to be

violate by this doctrine. This study perceives these rights to be crucial and their

1 S v Coetzee (1997) 3 SA 527 (CC) para 164.

2 1996 Constitution.

¥3 5 v Coetzee (1997) 3 SA 527 (CC) para [220].
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Life, liberty and se~ -ty of =~-=--

7 “veryone has the ngnt w ufe, liberty and security of the pe n and
the ngnt not to be deprived thereof except in accordance with the principles
of fundamental justice.

Proceedings in criminal and penal matters
11. Any person charged with an offence has the right

(d) to be presumed innocent until proven guilty according to law in a fair and
public hearing by an independent and impartial tribunal;**’

Section 34 promotes the right of a person to have access to the court. It states that
everyone has a right to have a dispute that can be resolved by an application of the
law to be so resolved by a court or independent and impartial tribunal.>*® There is
what appears to be a valid argument that criminal offences do not enjoy the benefit
of this section, as criminal offences are not classified as disputes in terms of the
interpretation. This view is rejected by this study. The complainant in a criminal case
who alleges that the accused committed an offence against him and the accused
who denies such allegations both have the right to have that dispute resolved by a

court of law.

The accused’s right to have access to the courts is infringed by offences that do not
allow him a fighting chance in court. The section 36 limitation clause outlir ; the
grounds on which rights can be legitimately limited. It is the submission by this study
that, unfortunately, the rights in issue here are those that do not deserve to be
compromised. The fault element is regarded as one of the most important elements
of criminal law; accordingly, there is a common belief across all the legal systems
that there can be no liability without fault. O’'Regan J was in ad idem with this view in
S v Coetzee when it was held that:

The striking degree of correspondence between legal systems in relation to

an element of fault in order to establish a criminal liability reflects a

fundamental principle of democratic societies; as a general rule peogple who
are not at fault should not be deprived of their freedom by mistake.*

it is unfortunate that such an offence that was created with good intentions had to
endure such criticisms from the courts, practitioners and society at large. In 1987,

Richardson sta 1 that:

Strict liability, it is claimed, provides improper basis for the imposition of
criminal sanctions since it can lead to the punishment of the “faultless’.

7 Canadian Charter of Rights and Freedoms PART | OF THE CONSTITUTION ACT, 1982.
38 1996 Constitution.
% S v Coetzee (1997) 3 SA 527 (CC) para 176.
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Such an outcome is said to be both unacceptable of itself and damaging to
the criminal law.*®

In S v Qumbela Holmes JA emphasised that the basic principle of criminal law is that
actus non facit reum nisi mens sit rea (an act does not make a person guilty of his
crime unless the mind be also ready).**' Holmes JA reflected that the legislature has
the powers to create strict liability offences and to override the fundamental principle
of fairness, which would render innocent violations punishable.352 The Viljoen
Commission, in its report on the penal system of the Republic of South Africa in
1976, indicated that strict liability cannot be justified in criminal law.*>® It further
stated that it does not make sense to punish a blameless person. An English law

decision of Sweet v Parsley showed reluctance in applying strict liability where the

Parliament did not specifically say it must be applied.***

Singer stated that:-

Strict criminal liability is dissonant with the basic premise of criminal liability-
that only a morally blameworthy defendant should be stigmatized, much
less imprisonment. That premise has sustained us through many centuries.
Only in the nineteenth century did that view begin to alter, as objectivization
of the criminal law took on the aegis of utilitarianism and legal positivism.
Even then, however, both courts and legislatures were slow to adopt the
view that the criminal law could, or should, reflect society’s growing
concerns with serious problems raised by individualisation. The first fifty
years of strict criminal liability, both in this country and in England, were
extremely tentative, and were not powered by the engine of these concerns.
Only in the twentieth century, as those concerns grew, did the courts
embrace, even partially, the premise of strict liability. Even then, the
repugnance for imposing criminal sanctions for what were essentially non-
criminal acts led the courts of the Commonwealth to adopt a “halfway
house” of negligence, and led the Model Penal Code in this country to
jettison entirely the notion of strict liability criminality. Those instincts are
correct. Recent developments, both here and in other countries in which the
common law has informed the law’s growth, have demonstrated that there is
a continuing resistance to strict criminal liability, and that we may soon find
that the criminal law has been restored to its primary, indeed its only, focus-
imposing social stigma on those who knowingly, purposely, or recklessly act
in disregard to social and moral duties, unless blameworthiness is to be
repudiated as the predicate for criminal liability, this trend should be
encouraged, and the “subjectivist bug” allowed to regain its rightful position
in the criminal law.>*®

The Singapore decision of Lim Chin Aik indicated that it did not support a

punishment that  futile.>*® It also held that it must be inquired as to whether putting

%9 Richardson 1987 CLR 295.
1 S v Qumbela 1966 (4) SA 356 (A) at 364.
2 5 v Qumbela 1966 (4) SA 356 (A) at 364.
%3 5 v Coetzee (1997) 3 SA 527 para 16.
3% Sweet v Parsley [1969] UKHL 1 (23 January 1969) at para 2.
%% Singer 30 B.L.Rev. 337-410 (1988-1989) 407-408.
3% | im Chin Aik v R [1963] AC 160 (PC) 174-175.
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the defendant under strict liability will assist in the enforcement of the  julations.®’
The reference to arguments opposing strict liability can tal forer . In the

decision of S v Coetzee, O'Regan J expressed her disapproval of strict liability
of e dthereve 3 wsth " ¢ 1 in sc ¢ byit>®Itis npting for
this study to conclude by saying that the doctrine of strict liability must be declared
invalid by the Constitutional Court based on the evidence of its harshness put

together by this study.

It has, however, proved to be futile to do so based on the vehement opposition faced
by this doctrine and it is still standing to date. Even renowned writers like Snyman
a of the opinion that strict liability will not survive the constitutional muster.>*® On
the other hand, those who support its existence say it is for the protection of the
public. The best option is to find a way to develop this doctrine to best suit both
circumstances. We still hope that the Constitutional Court will make a proper
pronunciation on the constitutionality of these offences. Moreover, it is the belief of
this study that by enacting legislation that imposes strict liability the legislature is

using criminal process to achieve the civil litigation goal.

In conclusion, as De Groff rightly states:

By operating under a misguided belief that fear necessarily promotes
compliance, legislatures, prosecutors, and court risk disproportionately
penalizing individuals who comply with the regulations in good faith, but are
nonetheless victims of accident or mistake. For those who attempt to
comply with the law in good faith, the thread of strict liability is unlikely to
elicit improved performance, as one commentator has observed, “[wlhatever
value strict liability may have against those with the ability to prevent harm,
there is no utility when all reasonable means and care have been taken and
the activities are commonly accepted as necessary to modern society”.*®

6.2 RECOMMENDATIONS

It can never be said that strict liability offences do not infringe on the rights of the
accused, as discussed in chapter 5, that is, the right to remain silent, the right to a
fair trial, presumption of innocence and privilege against self incrimination. As

Wight's article states, the imposition of strict liability in certain criminal offences is a

37" Lim Chin Aik v R [1963] AC 160 (PC) 174-175.
%% S v Coetzee (1997) 3 SA 527 (CC).
% Snyman Criminal Law 243.
%9 De Groff 2004 Loy.L.Rev 845.
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1

necessary evil in the fight to protect the public from harm.*®' Hence, the

recommendations made by this study are as follows:

1. At the moment the courts are at liberty to interpret the legislation and,
accordingly, decide that an offence is a strict liability. Such liberty should be
curtailed by requiring the legislature to be specific when creating a strict
liability offence.

2. It should be the duty of the prosecution to prove that the offence falls under
the category of public welfare offences.

3. The empowering legislation should follow the Australian and Canadian
approach by specifically making a provision for defence of due diligence or
mistake of fact or any other defence that may be found to be reasonable.

4. The court should consider the issue of whether punishing the accused will
serve any purpose. Reference should be made to the approach followed by

Singapore in this aspect.

The approach of Singapore is in ad idem with proposition number 5 of Lord Scarman
in the Hong Kong decision of Gammon, where it was stated that even where a
statute is concerned with an issue of social concern and public safety, the
presumption of mens rea stands unless it can be shown that the creation of strict
liability will be effective in promoting the objects of the statute by encouraging greater

vigilance to prevent the commission of the prohibited act.>*

%®Wight 2010 http://www.peterjepson.com/law/A2-2%20Jonathan%Wight.htm (10 September 2010).
%2 Gammon (Hong Kong) Ltd v Attorney General of Hong Kong [1984] 2 All ER 503 at 508.
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