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CHAPTT 1
1.1 Introduction

This research study seeks to investigate the disharmony in the implementation
of the framework of extension of bargaining council collective agreements to
non-parties. ..1e system or framework is provided for in the Labour Relations Act
66 of 1995. This Act has been passed to give effect to the labour r ts
contained in the Bill of Rights in the Interim Constitution of the Republic of South
Africa 200 of 1993 which was amended by the RSA Constitution of 1996.! The
labour rights provisions in the Constitution gives compliance to South Africa’s

International Law obligations.

Tk e has been growing opposition to the practical application of this fra ewo
There are currently two cases before North Gauteng High Court’? wherein
applicants are seeking that this system be declared unconstitutional. In the

process, there is concern in some quarters that the system is contributing to job

! Section 23(1) Everyone has the right to fair labour practices.
(2) Every worker has the right -

(@) to form and join a trade union;

(b) ...;

(c) to strike.
(3) Every employer has the right -

(a) to form and join an employers’ organisation ; and

(b) ...
(4) Every trade union and employers™ organisation has the right -

(a) ...

(b) to organise; and

(c) to form and join a federation.
(5) Every trade union, employers’ organisation and employer has the right to engage in
collective bargaining. National legislation may be enacted to regulate collective
bargaining. To the extent that the legislation may limit a right in this Chapter, the
limitation must comply with section 36(1).
(6) National legislation may recognise union security arrangements contained in
collective agreements. To the extent that the legisiation may | t a right in this Chapter,
the limitation must comply with section 36(1).
2 FMF v Minijster of Labour and Others Case no: 13762/2013 North Gauteng High Court;
CAPES & others v Motor Industry Bargaining Council & others, North Gauteng High
Court. Case was before Court on 13/08/2013 and judgement has been reserved. In this
case CAPES {labour brokers] are asking the Court to declare section 32 or section 198
LRA 1995 unconstitutional and alternatively to have an extended MIBC agreement
regulating labour broker employees set aside. See an article by Faan Coetzee dated
15/08/2013 on http://mypr.co.za/2013/08/judgement-reserved-on-the-future-of-the-
extension-of-bargaining-council-agreements-and-future-of-labour-brokers-in-the-motor-
industry/ [Date of Access: 03/09/2013].







(a)

(b)

(a)
(b)

(c)

(d)
(e)

ottt s 1 2 “ained in the current format within the ¢ 1text of the
prevailing economic conditions and the Constitution. Argum 1ts by the
framework" s detractors on the one hand and the unions and government on the
other hand bring tension in the application of this framework. It is in this context

that this research study is undertaken.
1.1.2 Problem Statement

The ministerial power to extend collective agreements concluded in bargaining

councils is clearly provided for in the Labour Relation Act 66 of 1995.% The

and regulations on the growth of SMEs in 8 sectors of the South African economy”
http://www.thepresidency. B fecc~~mic/sbp.pdf [Date of  Access:
08/05/2013]; Bhorat et al vPrU September 2007 “Analysing Wage Formation in the
South African Labour Market: The Role of Bargaining Councils” ; Bhorat et ¢ DPRU 09 /
135 “Analysing Wage Formation in the South African Labour Market: The Role of
Bargaining Councils” ; Johann Maree Law Labour Conference 2011 “Is there a future for
Collective Bargaining in South Africa?” ; Cheadle 2005 Law Democracy and Development
“Collective Bargaining and the LRA”; Phillip LDD 14/2010 “Inequality and economic
marginalisation: How the structure of the economy impacts on opportunities on the
margins”.

8 32 Extension of collective agreement concluded in bargaining council

(1) A bargaining council may ask the Minister in writing to extend a collective
agreement concluded in the bargaining council to any non-parties to the collective
agreement that are within its registered scope and are identified in the request, if at a
meeting of the bargaining council-
one or more registered trade unions whose members constitute the majority of the
members of the trade unions that are party to the bargaining council vote in favour of
the extension; and
one or more registered employers’ organisations, whose men ers employ the majority
of the employees employed by the members of the employers’ organisations that are
party to the bargaining council, vote in favour of the extension.

(2) Within 60 days of receiving the request, the Minister must extend the collective
agreement, as requested, by publishing a notice in the Government Gazette declaring
that, from a specified date and for a specified period, the collective agreement will be
binding on the non-parties specified in the notice.

(3) A collective agreement may not be extended in terms of subsection (2) unless the
Minister is satisfied that-
the decision by the bargaining council to request the extension of the collective
agreement complies with the provisions of subsection (1);
the majority of all the employees who, upon extension of the collective agreement, will
fall within the scope of the agreement, are members of the trade unions that are irti
to the bargaining council;

[Para (b) substituted by s. 7 (a) of Act 42 of 1996]

the members of the employers' organisations that are parties to the bargaining council
will, upon the extension of the collective agreement, be found to employ the majority of
all the employees who fall within the scope of the collective agreement;

[Para (c) substituted by s. 7 (a) of Act 42 of 1996]

the non-parties specified in the request fall within the bargaining council's registered
scope;

provision is made in the collective agreement for an independent body to hear and
decide, as soon as possible, any appeal brought against-




f av _kp r/id _ - this ins_1ce has c ur - intense challer 2 lately.

Organised labour sees the said attacks or challenges to this power as an atti ¢

(i) the bargaining council's refusal of a non-party's application for exemption from the

provisions of the collective agreement;

(ii)y the withdrawal of such an exemption by the bargaining council,

[Para (e) substituted by s. 2 (a) of Act 127 of 1998]

(f) the collective agreement contains criteria that must be applied by the independent body

(g)

(a)

(b)

(1)
(ii)

(a)
(b)

when it considers an appeal, and that those criteria are fa and promote the primary
objects of this Act; and
[Para (f) substituted by s. 2 (a) of Act 127 of 1998]
the terms of the collective agreement do not discriminate against non-parties.
(4)...
[Sub-s (4) deleted by s. 2 (b) of Act 127 of 1998]

(5) Despite subsection (3) (b) and (c), the Minister may extend a colli 7
agreement in terms of subsection (2) if-
the parties to the bargaining council are sufficiently representative within the registered
scope of the bargaining council; and
[Para (a) substituted by s. 7 (b) of Act 42 of 1996 and by s. 5 (a) of Act 12 of 2002]
the Minister is satisfied that failure to extend the agreement may undermine collective
bargaining at sectoral level or in the public service as a whole.

[Para (b) substituted by s. 7 (b) of Act 42 of 1996]

(6) (a) After a notice has been published in terms of subsection (2), the Minister, at
the request of the bargaining council/, may publish a further notice in the Government
Gazette-
extending the period specified in the earlier notice by a further period determined by the
Minister; or
if the period specified in the earlier notice has expired, declaring a new date from which,
and a further period during which, the provisions of the earlier notice will be effective.

(b) The provisions of subsections (3) and (5), read with the changes required by
the context, apply in respect of the publication of any notice in terms of this subsection.

(7) The Minister, at the request of the bargaining council, must publish a notice in the
Government Gazette cancelling all or part of any notice published in terms of subsection
(2) or (6) from a date specified in the notice.

(8) Whenever any collective agreement in respect of which a notice has been
published in terms of subsection (2) or (6) is amended, amplified or replaced by a new
collective agreement, the provisions of this section apply to that new collective
agreement.

(9) For the purposes of extending collective agreements concluded in the Public
Service Co-ordinating Bargaining Council or any bargaining council contemplated in
section 37 (3) or (4)-
any reference in this section to an employers’ organisation must be read as a reference
to the State as employer; and
subsections (3) (¢), (e) and (f) and (4) of this section will not apply.

[Sub-s (9) added by s. 7 (c) of Act 42 of 1996]

(10) If the parties to a collective agreement that has been extended in terms of this

section terminate the agreement, they must notify the Minister in writing.

[Sub-s (10) added by s. 5 (b) of Act 12 of 2002]

Section 198 of LRA provides to the same extend but, it relates to temporary employment
services [labour brokers]. A collective agreement can be extended to cover a labour
broker, its employees and its clients who fall within the registered scope of a bargaining
council.






olve ar dispu ( > what issues can found a strike - lock-out; and

to make inputs on economic policy; amongst others.

It is said that the number of existing registered bargaining councils is
declining.’® The effectiveness of these councils is questioned, with some arguing
that they are unrepresentative and have catastrophic consequences for small
business.?® The power that the Minister of Labour has to extend these
ag ‘:ments to non-parties®’, it is argued, is similarly destructive and unhelpful,
in the face of consistent economic down turn.?? Because South Africa’s work
place is labour intensive, the closure of even a single small factory robs some
people of their livelihoods. It is within this perspective that the ot :ctions to the
existence of this framework of extension of collective agreements concluded in

bargaining councils to non-members should be reflected on.
1.1.4 Research Methodology

This research study centres on, South African literature review; case v;
published articles by various commentators on this subject; and relevant
internet material. This research is desk based in that the researcher conducted
research from already existing literature as opposed to conducting interviews.
There has also been court cases challenging aspects of the framework under
review and there are currently cases before a Court wherein the entire

framework is being challenged.?’
1.1.5 Limitations/ Anticipated Problems

There is not much literature on the subject matter of this research study. Many
authors mention this topic casually in their discussion of collective bargaining or
bargaining councils. On a daily bases there is public and robust engagement by

business; labour; government; political parties; and members of independent

19 SAPA “Use of bargaining councils declining 16/01/2013"” [Date of Access: 16/04/2013]
http://www.polity.org.za/print-version/bargaining-councils-declining-2013-01-16 ;
Jc 1nn Maree "“Is there a future for collective bargaining in South Africa?” UCT Lal ir
Law Conference 2011 http://www.lexisnexis.co.za/pdf/workshop-4-1-is-there-a-future-
for-collective-bargaining-presented-by-Prof-Johann-Maree-ppt [Date of Access:
30/05/2013].

20 See note 12 and 16 above.

2l See Chapter 5 infra.

22 Ibid.

23 See note 2 above.




research institutions on a¢, »cts associated with collective agreements and the

extension of collective ag :ments framework.

Much reliance is therefore on availlable published articles by these groups as a

source of information.
1.1.6 Aims and Objectives

There are arguments on almost a daily basis on the practical effects of the
implementation of the system of extension of collective agreements concluded in
bargaining councils. Some say the results of the framework are destructive to
job creation; it is unconstitutional; and contributes immensely to unemployment.
On the other hand there is intense support for the framework and a propos:

that the framework must be strengthened and enforcement t radicalised.
Primary objectives:

- To investigate the veracity of both these conflicting arguments;
- To identify possible problems in the framework; and

- To recommend possible solutions.
Secondary objectives:

- To understand the history of collective agreements in South Africa;

- To understand the impact of the constitutional dispensation on collective
agreements;

- To understand the actual framework of extension of collective agreements
concluded in bargaining council to non-parties; and

- To investigate whether the framework should be retained, amended, or

totally set aside.

It is hoped that this research will influence positively the suggestions geared
towards strengthening the collective bargainir~ ~ystem currently enforceable in
the country. ..1e Labour Relation Act 66 of 1¢__ is not cast in stone; neither is
the Basic Conditions of EL.. ployment Act 75 of 1997. The labour cli 3ite the
country is not static. Consequently, constant dialogue on emanating practical
problems which the system creates should be revisited and adapted regularly to
encourage both economic growth and upliftment of the continuously

impoverished masses.



1.1.7 Chap._ " Organization

This study is divided into nine interrelated and corroborative chapters which are

as follows:

Chapter 1: Deals with the explanation of Research question, Methodology, Aims

and Objectives, and lists Bene.. iaries;

Chapter 2: Deals with a brief Historical Background of collective labour law in
South Africa;

Chapter 3: Deals with constitutional inroads by both 1993 and 1996
Constitutions;

Chapter 4: Deals with legislative framework of collective agreements and

bargaining councils;

Chapter 5: Deals with the framework of extension of bargaining council collective

agreements to non-parties;

Chapter 6: Discussion and Interpretation of the research questions;

Chapter 7: Identifies problems and proposes interventions or recommendations;
Chapter 8: Conclusion; and

Chapter 9: Bibliography.

1.1.8 Beneficiaries of this Dissertation

The purpose of this research study is to meaningfully enhance the prevailing
debate on the relevance of bargaining councils and the challenges to ministerial
power of extension of collective agreements to non-parties. The results should
be able to assist, Organized Business and Organized Labour, Goverr 1ent,

Labour practitioners, Students and Academia.



1.2St nary °d ‘tation

Over the years, there have been significant challenges to the exercise of powers
that the Minister of Labour has in terms of section 32 and section 198 of the
Labour Relations Act 66 of 1995. Some of these challenges have, in instances,
occasioned courts to pronounce on the validity or otherwise of a specific
extension in as far as it relates to the litigants. Most of these challenges though,
relates to irregularities in the exercise by the Minister of her powers in terms of
this framework, while others relate to technical procedural or structural

deficiencies of a specific bargaining council or its agreement.

Trade unions and some employer orgariisations have locked horns over the
desirability or otherwise of this legislative practice. This research study seeks to
strengthen that debate by investigating the source or cause of this tension and
try to offer possible solution/s. The history of collective agreements and
bargaining councils will be examined. The recent court challenges by business to

this practice and its consequences will be critically studied.

It will be later argued that the system or framework does pass the constitutional
muster and should be retained and beefed up. More considerations will be
suggested for the Minister to consider before any extension is granted. This
investigation is confined to extension of collective agreements concluded in

bargaining councils to non-members in as far as the private sector is concerned.

Collective agreement regulation regime in or for the Public Service and nature
and purport of and workings of any other level of bargaining prescribed by the
LRA 1995 might only be referred to for relevance and completeness, but that's
not the focus. This research study centres on the South African literature; case

law; and internet research.



CHAPTER 2
Background Perspectives of Collective Bargaining in South Africa
2.1 Introduction

This chapter examines and illustrates how the employment relationship
developed and was viewed and what competing interests impacted on collective
labour law. It will also be illustrated how labour regulation evolved and what
philosophies geared or persuaded the angle of regulation that the government of
the day took and the origin of the tripartite labour system, i.e. the interaction

between labour, business and the State.

The third and fourth chapters will lay bare the influence of the Constitution of
both 1993 and 1996 on the labour climate in the country in as far as collective
agreements and their extension to non-members is concerned. The subsequent
legislation that got promulgated in order to fulfil the constitutional prescripts on

this subject will be pronounced on.

The fifth chapter will address the subject matter of this research study. This
chapter will critically study the challenges inherent in this framework. Recent
case law reflecting the said challenges will also be critically studied. The attitude
of both business and organized Labour to this framework will be analysed. This

investigation will offer possible solutions to the prevailing tension.

It is hoped this research study will influence positively the suggestion geared
towards strengthening the collective bargaining system currently in place in the
country. The system created should be revisited and adapted regularly to
encourage both economic growth and upliftm 1t of the continuously
impoverished masses. It is noted that this research topic is engaged in, during a
relatively difficult economic time for business and labour. The world has just
experienced an economic recession. In that context, companies are restructuring
and downsizing while labour disputes and strikes are intensifying and becoming

more structive.?

24 Marikana strike or massacre — August 2012; Western Cape - De Doorns farm labourer
strike in 2012.



This research study v | ¢ ;0o Ter poss” ‘e solutions the 1t ~ nall
business in as far as they are affected by collective agreements binding them, in
terms of Section 32 Labour Relations Act of 1995. Genuine attempt will be ma«

to credit all the authorities and sources referred to and used in this research
study. Where gender becomes relevant, the gender not used is incorporated by

reference.
2.2 Colonial rule

History of the development of labour laws in South Africa is still scattered. No
single complete literature on the subject is readily available. Work by various
writers on this issue is referred to for an attempt at completeness of this
research study. It is generally accepted that before the arrival of the white

settlers in the Cape, the country was rural and agrarian.?®

The arrival of settlers around 1652 brought changes in the manner in which the
then inhabitants went about their lives.?® The settlers were farmers therefore
they required labour in order to farm.?” The first groups of workers were
agricultural workers.?® Since this was during the era of the slave trade, slaves
from other nations were brought in to supplement the black workers.?° This,

later complicated the evolution of South African employment law

It is also generally accepted that during that particular time the relationship
between farmers and their workers was that of an employer and employee.*
Thel ore, no formal laws existed to regulate this relationship. In 1834 slavery
was abolished.?! The economy of the country was expanding.3? Up to this stage,
no regulation (formal) by then existed. In 1841 the Master and Servant Act was

25 van Jaarsveld 3™ ed Chapter 1; A C Basson et al Essential Labour Law 5" ed Labour
Law Publications Chapter 1; P S Nel et a/ South African Employment Relations — Theory
and Practice 5™ ed Van Schaick Publishers Chapter 3.

26 p S Nel et al op cit Chapter 3.

%7 Ibid Page 69.

28 Ibid Page 69.

2 Ibid Page 69.

30 Ibid Page 69.

31 Ibid Page 69.

32 Ibid Page 69.



passed.’’[This Ai was p ;umably the first piece of lec’ ‘ation which had

bearing on labour relations].

The Masters and Servants Act only related to bilateral individual relations, no
mention was made of workers representation.*® In 1856 a follow up Act was
passed.® This Act contained regulations relating to single employer and worker
relations.®® It also introduced a set of penalties against offences by servants
(workers).?” Employment relations were absolutely individual (face to face)
interaction between masters and servants.®® It is recorded by various writers

that the first trade unions were developed for sentiment.3®

The rights of black servants or workers were unheard of and non-existent.*° The
country’s labour relations climate started experiencing dramatic char  er
the discovery of diamonds in 1870 and gold in 1872.%' The discovery of minerals
required skilled labour to mine and operate the mining activities necessary for
the time.*? This introduced the migrant labourers’ phenomena.*® Skilled workers

wel recruited from overseas to work in the mines.**

These skilled workers did not only bring their skills but they also brought their
exposure to and knowledge of workers unionism.* In 1881, the first workers
organization was formed as a branch of a British Union.*® This union and those
that came after it emphasized the racial discrimination against blacks and

Afrikaners.*” The latter group was seen as cheap labour and a threat to Engli

33 The Master and Servants Act 1841.

34 p S Nel et al op cit.

35 The Master and Servants Act of 1856.

36 p S Nel et al op cit.

37 Failure by a servant to commence work at the agreed time and date; unlawful absence
from work; intoxication; negligence; improperly performed work; refusal to obey a
command; fighting or abusive language, were all offences warranting imprisonment for a
period of up to one month with or without hard labour.

38 p S Nel et al op cit.

3% van Jaarsveld and Van Eck op cit; A C Basson et al op cit; P S Nel et al ibid.

49 A C Basson et al ibid Chapter 1 Page5; P S Nel et al ibid Chapter 3 Page 69.

41 van Jaarsveld and Van Eck op cit; A C Basson et al ibid; P S Nel et al ibid.

42 p S Nel jbid Page 70.

43 Ibid Page 70.

44 Ibid Page 70.

4> Ibid Page 70.

“ The Amalgamated Society of Carpenters and Joiners of Great Britain; Van Jaarsveld &
Van Eck jbid page 205 Section III Chapter 20 Par 555.

47 A C Basson et al op cit Chapter 1 Page5.
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-

Lo ity v v 1 s ' ount aw later ¢ 1 ned with
similar unions and formed the first South African trac union known as the

South African Typography Union.*

South African black employees were excluded from the scope of these unions.>°
The muilti-racial composition of the country contributed to the manner in which
labour relations evolved. People from different races and ethnic groups (whites
who were generally skilled and black unskilled) were expected to work
together.>* [This situation logically and inevitably precipitated racial tensions in
the country]. Blacks were also drawn towards places where industrialization took

place.>?

They did not have trade unions, nor were they allowed to form ¢ e, thou¢ , they
realized the importance and purpose of forming one. It is understood that a
series of industrial actions were embarked upon by both the organized v ite
labour and the disorganised black labour, not as a collective though.>® The

country’s first major recorded strike was in 1884 at the Kimberley mine.>*

[It is important to note that even at this stage, workers already recognized ‘the
power of many’, i.e., together they could have an impact]. As the Mining
Industry grew, more and more black workers and immigrants, e.g. Chinese,
were employed to address the labour shortage.”® Some of these workers were
placed in skilled jobs but were earning unskilled wages. As a result of pressure
from white unions, Ordinance 17 of 1904 was introduced, mainly directed at

discriminating non-whites, specifically the Chinese.>®

The discrimination against black workers led to their cruel treatment by white
workers.>” Labour shortage pressure led to another major strike in 1907, when

employers proposed to extend skilled work to black workers.”® [It must be noted

8 Ibid Page 5.

49 P S Nel et al op cit Page 70.
>0 Ibid Page 70.

1 A C Basson et al op cit Chapter 1 Page 4.
>2 Ibid Page

3 P Nel et al op cit page 71.
>4 Ibid Page 71.

35 Ibid Page 71.

> Ibid Page 71.

37 Ibid Page 71.

%8 Ibid Page 71.



that these strikes slowly but surely improved w ‘kers’ 1 strength
mentality]. The unions during this st strike wan 1 tt skilled jobs done by

immigrants to be given to white Afrikaners.>®

These workers and unions continued to exert pressure on the government to
protect white workers more.®® Even the Industrial Disputes Prevention Act 20 of
1909 could not curb or assist the situation.®* Already, it should be noted from
these pieces of legislation that a dual regulatory framework was being emb: «ed
upon by the government. Existing Legislation was discriminating i 1inst blacks

and immigrants, while protecting the interest of whites and Afrikaners.

By then several labour legislation was in place, which needed consolidation. The
Mine and Works Act 12 of 1911 was an attempt at this.®? This Act entrenc :d
the further discrimination disposition against blacks by the then government.
Though blacks were generally prohibited from forming and joining trade unions,
they engaged in strike actions following the passing of the above-mentioned Act,
and this led to the promulgation of the Black Labour Regulations Act 15 of
1911.%

This Act formerly recognized the rights of black workers, but did not extend to
them, the right to collective bargaining. In 1913 there was a major strike that
resulted from the mine managements’ refusal to negotiate with workers’
representatives.®® The Government then passed several Acts intended to curtail

strikes.®® As a result of these strikes Government and workers’ unions agreed

that workers should lay their grievances with Government.®®

[The passing of these Acts demonstrated that Government no longer regarded
employment relations as a private matter between an employer and employee
but considered itself as inherently affected. It was no longer willing to fold arms

and leave it to the parties, but recognized that intervention was of crucial

> Ibid Page 71.
0 A ~ Basson et al Chapter 1 paae 4 op cit.
lel et al »ter 3 Page . . op cit.
Page 71.
3 Ibid Page 71.
® Ibid Page 72.
> Workman's Compensation Act 25 of 1914; The Riotous Assemblies and C ninal Law
Amendment Act 27 of 1914.
® p S Nel et al op cit Chapter 3 Page 72.



impor 1w« _. Around . 15 r jot 1 labour its v I

common between white trade unions and Mine owners (employers).®’

It is around this time that the Transvaal Chamber of Mines gave official
recognition to white trade unions.®® Black political parties had been formed, e.g.
African National Congress which was formed in 1912.%° Around 1915-1917 the
Government called a National Congress of Workers and Employers which came

up with several resolutions’®, inter alia:

1. Free recognition of worker organization by employers and the Right to
organize and bargain collectively;
2. Principle of equal pay for equal work, irrespective of sex; and

3. No victimization for union memberships or union activity.

[These rights are the most important to workers. It was important for workers to
get Government expressing appreciation of these rights and recognizing them. It
must not be forgotten that these were benefits only extended to white trade
unions.’”! Politics of the time cruelly discriminated against blacks, the pass laws,
high cost of living, abuse by employers, long hours of work, poor if not unstable
wages]. All these culminated in more blacks joining worker organization and in a
number of strikes around this period.”> More trade unions were formed by black
workers.

In order to meet the needs of black workers, one of the most successful trade
unions was formed in the Cape by Clements Kadalie: Industrial and_Commercial
Workers Union in 1919.”® Employers around this time realized that they needed

to cut labour costs.’”* They reckoned they could cut costs if they also employed

87 Ibid Page °

68 Ibid Page 72.

9 SA History Online http://www.sahistory.org [Date of Access: 01/07/2013].

P S Nelet opcit

! Ibid Page 72.

72 Ibid Page 72.

A history of the National Party, NP Ascendancy and Apartheid (1939-1950's)
http://www.sahistory.org.za/np-ascendancy-and-apartheid-1939-1950s [Date of
Access: 01/07/2013].

P S Nel et al op cit.










and | Julations or by the Black Labour Relatioir Act 5 1 " by any
regulation or amendment of the latter”.%

In 1925 the Wage Act was promulgatedgs, it provided for; inter alia, minimum
wages for all employees irrespective of race, in arrears whe there were 1

collective bargaining structures.’® The Industrial Conciliation Act of 1924 was
later repealed by the Industrial Conciliation Act 36 of 1937.°7 The latter was not
different from the former in its further entrenchment of discrimination against
blacks, even though they were bound by agreements reached in the created
industrial council which were extended and made binding within their respective

industry or geographic area or trade.*®

However, it introduced important self-regulation measures for white workers
(unions) and their employers (employer organization) i.e. arbitration,
conciliation and mediation.”® The Act also excluded a great category of workers

from its ambit e.g. domestic workers; farm workers; public servants; etc.'® In

9 Ibid P.S.Nel et al: The Authors further indicate that this definition only applied to black
males, since black females were not required to carry passes. Further that, thus, blacks
were excluded from the collective bargaining system (this presupposes that black
females could belong to a registered union. Probably it was an untenable position for
that period’s politics) ; Bhorat et a/ DPRU 09/135 op cit.

% This was the era of the Pact Government of the Afrikaner nationalist National Party
and the socialist inclined South African Labour Party. This Government is said to have
pushed hard for the so called civil labour policy in favour of white Afrikaners. [The 1925
Wage Act, the 1924 Industrial Conciliation Act together with other discriminatory
legislation of the time, ensured that Black workers were permanently excluded from
getting into skilled jobs and confined them to a wage regime they would otherwise never
agree to.] See James Myburgh op cit.

% Supra Vettori M.S. 2005 Page 96; P.S.Nel et a/ 5" ed op cit ; Bhorat et a/l DPRU
09/135 op cit. The Authors indicate that, the Act created Wage Boards who were
appointed by the Minister of Manpower. Their functions included making wage
determinations in arrears not covered by industrial councils, and to advice the Minister
on exemptions and extensions of Wage Determinations. [It must be borne in mind that
the system of industrial councils was introduced by Industrial Conciliation Act 11 of
1924. The Act simultaneously created the system of applications for exemptions and
exter ons]. The Authors indicate tI : the initial intention with the passing of this Act
was to protect the interests of workers not party to industrial councils. An Inspector was
provided for to attend IC meetings in the interests of these non-parties.

7 Bhorat et a/ DPRU 09/135 ibid Page 7.

% H Bhorat Ibid Page 4 & 6-7 says the extensions applied « y to pass bearing black
males who fell within the councils® jurisdiction. The extensions now also covered all
areas of the collective agreement and not only those relating to hours of work and
wages, like it was with its predecessor.

% p.S.Nel et al 5™ ed op cit Page 74.

199 1pid Page 74.




1937, another Act'® was pas: 1 wh™ "1 sought to r¢ | acks
who were not included in tI  definition of employee under the 1937 Conciliation

Act and un-unionized white employees.!?

This Act made provision for an Inspector appointed by the Minister of Manpower,
to attend and be a member of an industrial council so that, he can represent
non-party employees to whom a collective agreement could be extended.'®
Since the Inspector could not have been black, such representation was weak
and ineffective.'® [Black employees correctly regarded him with profound and

prudent suspicion].

2.3 Labour and Apartheid Regime

In later years the National Party'®® became the Government'®® in South Africa.
Their policy was very clear i.e. separate development and entrenching the
supremacy of whites (Afrikaners) as a race.'” They gladly embraced the existing
Legislation which furthered their cause and created new Legislation to entrench
the confused dualistic system of labour regulation.’®® The Native Building
Workers Act 27 of 1951 was passed.'® The purpose was to further reserve

skilled jobs in the building industry to or for whites.!*® The idea was to ensure

101 wage Act of 1937.

102 The ambit of this Act was not different from that of 1925 Wage Act. It however
provided for minimum wage rates for all employees irrespective of race. See Vettori
2005 op cit at Page 96.

103 Bhorat et a/ DPRU 09/135 op cit Page 7.

104 Ibid Page 8.

105 A Party formed in 1912 by a Boer General, Hertzog. Immediately after assuming
power, their Government became the champions of intolerance, racial segregation,
tyranny and hardship for Blacks in South Africa.

106 Andrew Kenny 26/10/2011 op cit sates that the National Party took the side of the
White workers against the capitalists. It codified all the existing unofficial racial
discrimination into the official laws of Apartheid. It re-introduced legal job reservation.
107 *NP As: ~and Apartl 'd (1773 - 1¢7)s)” Huth African History  ine ) cit;
P.S Nel et a/ 5" ed op cit Page76.

10 'k Labour Relations Regulations Act 48 of 1953 ; Industrial Conciliation Act 28 of
1956 ; The Wage Act 5 of 1957.

109 ile O Malley Archives, Page 5: 1956 Industrial Conciliation Amendment Act No _3
http://www.nels “:la.org/omalley ™ ° .php/site/q/"""v01538/041v01828/051v0
[Date of Access: vz/uyy2013].

110 1bid.




that whites will not be «ploi® 1", tt * + - “ar fir 1oy L

race.'!

Bhorat'!? argues that, the introduction of the new Native Labour ( Settlement of
Disputes ) Act 48 of 1953 was a deliberate action by the then Government to
further entrench the restriction on trade union formation by African workers and
to prohibit their strike action.!'? Section 77 of the Industrial Conciliation Act 28
of 1956'* introduced the system of job reservation for whites.!!> The Act itself
totally outlawed black trade unions and mixed race unions, and introduced

discrimination on the basis of sex in bargaining council agreement.!'®

Section 5 of this Act defined an employee as:

any person (other than a Bantu) employed by or working for
any employer and receiving, or entitled to receive, any
remuneration, and any other person whatsoever (other than
a Bantu) who in any manner assists in the carrying on or

conducting of the business of the employer.!’

In terms of this Act, no further mixed race unions were allow 1| to register as
unions.'’® Where such unions continued to exist, only white members could
become members of executive committee.!’® This Act prohibited certain
categories of employees, known as essential industry employees, from striking.

It further banned unions from political affiliations.'?°

111 1bid.

112 DPRU 09/135 op cit Page 8.

113 p.S.Nel et al op cit Page 75 [The Authors here, however, call this Act with a totally
different name, viz, Black Labour Relations Regulation Act 48 of 1953].

114 Industrial Conciliation Act 1956 Wikipedia
https://enwikipedia.or * ™ " ‘'ustrial Conciliation Ac" “~~36 [Date of Access:
07/05/2013].

115 Supra Vettori 2005 Page 96-97.

116 Supra, Note 99 Industrial Conciliation Act ; Bhorat et al September 2007 op cit
Page 7.

117'p S.Nel et al 5™ ed op cit Page 76.

118 1pid at Page 75.

119 Bhorat et a/ September 2007 op cit Page 7.

120apartheid State Legislation 1948-1990, The 0 Malley Archives
http://www.nelsonmandela.org/omalley/index.php/site/q/031v01538/041v01828/051v0
[Date of Access: 02/09/2013].




This Act provided in section ~ 1 matters that may be dealt v by an industrial
council.’®* As soon as an agr¢ nent had been reached at the industrial council
on these matters, it had to be transmitted to the Minister of Manpower in terms

of section 31.!%?

Section 48 provided for putting into force of these
agreements.!?®> Generally it related to extension of these agreements to non-
parties. Amongst others, a provisional notice inviting non-parties’ comments
was published in a Government Gazette and the Minister had a discretion
whether or not to so extend an agreement.!*® Section 51 provided for

applications for exemptions.!??

Although blacks’ trade unions were by law not recognised and were discouraged,
they continued to exist and to draw membership.!?® Due to this situation and
shortcomings of Act 48 of 1953'?” and continued strikes by black workers, two
new Acts intended to further regulate blacks employment relations were
passed.'?® By this time black employees were engaged in a parallel co :ctive
bargaining system of seeking recognition agreements with specific employers

and concluding agreements.**

It is then that Government prudently decided to convene or set up a Commission
of Enquiry to review existing labour relations field in the country and to make
recommendations.’*® The Wiehan Commission was set up in 1977.3' The

recommended actions of this commission were later translated into Legislation.

12!pe Kock " s “"INDUL . .XIAL LAWS OF SOUTH AFRICA” THOMPSON Juta Service 29/1993

Page A2-35.

122 Ipid Page A2-41.

123 Ibjd Page A2-54.

124 Ibid Page A2-55.

125 Ibjd Page A2-60.

126 vettori 2005 op cit Page 98 at Par 3.5.

127 supra Bhorat 09/135 at Page 8 says, “This Act provided for the representation of

African workers by liaison committees to negotiate conditions of employment with

employers; pass laws were amended to include women. They had to resign from

registered unions and were no longer eligible to be represented on Industrial Councils”;

Vettori )05 /bid Page 97 at Par 3.4 says that the liaison comn tees system did not

succeed since blacks did not support it and the commit @ members lacl | si....ient

[ W toeffectt y re tt

128 Black Labour Regulations Amendment Act 70 of 1973; Black Labour Relations
Iment Act 84 of 1¢. /.

129 yettori 2005 op cit Page 98 at Par 3.5.

130 Bhorat September 2007 op cit Page 8; Bhorat 09/135 op cit Page 9.

131 sypra Vettori 2005 Page 99.






It gave new li to work councils which « ved a cc ion fur ion 1
enterpric '*? In 1988 a follow up Labour Relations Act 83 of 1988 was
passed.'*® From the 1990s’ the Country geared itself on the road to rearranging

its socio-economic and political spheres.'**

[It must however be noted that, the Apartheid wage structure, compounded by
the inferior education and resources provided to blacks in the country up to
then, entrenched a deeply unequal society. This legacy is still being battled with
to date, by successive democratic governments since 1994]. The Apartheid

racial economic and wage structure is still firmly rooted and unshakeable.'*
2.3 New Constitutional Dispensation

On the 2" of February 1990 President F.W. de Klerk made sweeping
announcements in Parliament.*® Blacks Political Parties were unbanned. Nelson

Mandela'®’

and other political prisoners were to be released. Ultimately the
country was transformed into a Constitutional Democracy.!*® In 1994 after the
first general elections, the country got its first democratically elected President

and a Government of National Unity.

The ANC'*® became the Government of the day. The 19 most influential

employer organizations came together to form Business South Africa.'®® This

141 The Apartheid State legislation, The O Malley Archives op cit ; A.C.Basson et a/ 5
ed op cit Page 5.

192 p 5.Nel et al 5™ ed op cit Page 79; Bhorat September 2007 op cit Page 8” it was at
this time that the largest Trade Union Federation in the country agreed with other Unions
to participate in ICs. Centralised bargaining was encouraged provided that it did not do
away with plant level bargaining and that employees had a choice of which Union to
join”.

143 van Jaarsveld 3 ed op cit Page207 Par 560.

144 Ibid Par 561.

145Neil Coleman “Wall to Wall and mandatory sectoral bargaining needed” 08/ 03/ 2013
http://www.politicsweb. za/pol™' —sweb/view/politicsweb/en/page71639?0id=36331
[Date of Access: 17/04/2013].

“ep — ! P 79.

! I nocratic South Africa s first black President. He had spent close to 27 years in
prison as a political prisoner under the National Party Government. He is hailed the
World over as a true icon of democracy, humanity and peace.

198 After overcoming immense obstacles, delays and frustrations, an Interim Constitution
was completed in 1993 and adopted in 1994,

199 Supra http://www.sah" "ry g.

130 p.5.Nel 5" ed op cit Page 80.



























































































































































































