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ABSTRACT

South Africa is a water-scarce country that cannot afford to diminish the value of the little
water resources it has through continuous pollution by untreated or partially treated
wastewater. The National Water Act 36 of 1998 has established legal tools to assist in the

prevention of water resource pollution in general.

This study examines the extent to which the Department of Water and Sanitation, as
custodian of South Africa's water resources, utilises the Compliance Monitoring and
Enforcement tools provided under the National Water Act 36 of 1998 to ensure compliance
with water resource protection measures by Wastewater Treatment Works owned and

operated by Water Services Authorities (municipalities).

The study found that, historically, the Department of Water and Sanitation has relied
predominantly on administrative enforcement tools, such as Notices and Directives. Yet,
persistent non-compliance highlights the limited effectiveness of these measures. Recent
shifts toward criminal enforcement assume that Water Services Authorities are unwilling
rather than unable to comply, without fully accounting for the underlying causes of non-

compliance.

This study advocates for a holistic and targeted approach to compliance monitoring,
involving multiple role players, to address water resource pollution by Water Services

Authorities as a matter of emergency.

The study further recommends that the Department of Water and Sanitation adopt a
comprehensive approach, applying the full spectrum of Compliance Monitoring and
Enforcement tools to assess their relative effectiveness under varying circumstances and

establish a multiparty standing structure of support to Water Services Authorities.
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Water Services Authorities, National Water Act, Compliance Monitoring and Enforcement,
National Environmental Management Act, governance tools, Green Drop Report, CME

Annual Report, Water Use Authorisation, local government
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Chapter 1 Introduction

1.1 Background and Problem Statement

South Africa’s water resources are currently under immense pressure from pollution, from
various sources;! however, one of the key drivers of this pressure is the untreated and
partially treated wastewater from Wastewater Treatment Works (hereinafter WWTWSs),2
and mostly those that are operated and maintained by Water Service Authorities
(hereinafter WSAs).3

South Africa experiences an average annual rainfall of less than 500mm,* which is half
the world average,® making it the 30th driest country in the world.® Given the current
rainfall trends, which serve as the primary source of the country’s freshwater supply, there
is cause for concern. Considering both current and future water demand, projections
indicate that demand will exceed supply by 2030.” Therefore, unless measures are
implemented to either reduce demand or increase supply, South Africa will likely face a

'day zero' scenario by 2030.

Water availability is measured by two closely connected elements: quality and quantity.®
It is possible to have an adequate quantity of water with poor quality, making it less
suitable for human consumption or development, and vice versa.® In this context, water
resource quality challenges are not merely environmental issues; they also threaten the
way of life for any society. Therefore, anyone who threatens either of these two elements

jeopardises the overall availability of water.

1 Department of Water and Sanitation National State of Water Report 2024 2.

2 Redelinghuis, Viljoen and Vincent 2025 PELJ 2.

3 Department of Water and Sanitation National Water Resource Strategy 3 2023 39; In terms s 1 of the
Water Service Act 108 of 1997 water services authority is any "municipality, including a district or rural
council as defined in the Local Government Transition Act 209 of 1993, responsible for ensuring access
to water services".

Botai, Botai and Adeola 2018 South African Journal of Science 8.

Mnguni 2020 WIT Transactions on Ecology and the Environment 201.

DWS National Water Resource Strategy III 14.

DWS National Water and Sanitation Master Plan Volume 1 2.

Gunda, Hess, Hornberger and Worland 2019 Water Security 1.

Water Research Commission How to Manage Water Quality and Water Quantity Together 35.
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The National Water Act 36 of 1998 (hereinafter NIWA) outlines clear measures that must
be taken to prevent and address incidents of water resource pollution, either by an
authorised or unauthorised user.l® However, based on various water resources quality
reports issued by the Department of Water and Sanitation (hereinafter DWS), in particular
the Green Drop Reports, the Blue Drop Reports and the Compliance Monitoring and
Enforcement (hereinafter CME) Annual Reports, it seems that these measures are not

sufficient.!

The most recent Green Drop report presents a concerning picture of pollution of
watercourses,? which serve as receiving bodies for effluent from WWTWSs; as the majority
of untreated effluent from WWTWs inadvertently finds its way back into the river system,
among others, because of limited water reuse or reclamation efforts in South Africa.!® At
face value, one might therefore conclude that the legislative measures in the VWA and
the tools for their implementation currently in place to prevent such pollution are
insufficient to address this issue. If this trend continues unabated, South African rivers
could become akin to sewer collection networks, ultimately threatening the sustainability

of water supply.

Part 2 of Chapter 3 of the NIWA mandates the determination of water resource classes
and their corresponding Resource Quality Objectives (hereinafter RQOs), which together
constitute the general framework for water quality management in South Africa.l* These
objectives aim to establish clear standards for maintaining and protecting the quality of

the country's water resources.!>

Section 21 of the NWA specifies types of water use, including the discharge of wastewater

effluent into a watercourse, that may only be undertaken if authorised. This authorisation,

10 Sections 19, 20, 53, 54 of the NWA.

11 DWS Green Drop National Report 2022, DWS Green Drop Watch Report 2023; DWS Compliance
Monitoring and Enforcement Annual Report 2023 - 24 53.

12 DWS Green Drop National Report 2022 10.

13 Swart et al A Water Reclamation and Reuse Guide for South African Municipal Engineers 1.

14 GN R810 in GG 33541 of 17 September 2010.

15 Section 13 of the NWA.



Water Use Authorisation (hereinafter WUA), may occur either through a general
authorisation under section 39 or, where required, through a water-use licence under
section 40 of the NWA.1® However, many WSAs have not complied with the conditions
attached to their authorisations, contributing to the continued discharge of untreated or
partially treated effluent.!” Such non-compliance directly undermines the core objectives
of the NWA and weakens the broader framework for effective water resource quality

management.

It is the legal responsibility of WSAs to operate and maintain WWTWs in a manner that
ensures wastewater is treated to the required compliance standards.'® WSAs are also
accountable for financing and implementing any necessary upgrades or refurbishments

to ensure the effective and compliant operation of these facilities.!?

It is accepted reality that access to water, and by extension its use in waterborne
sanitation services, is one of the basic human rights.2° However, it is also widely accepted
that the provision of water and sanitation services is a capital-intensive enterprise,?! and
therefore, the cost of its delivery is expected to be covered, at least in part, by
consumers.?? However, the fact that households owe municipalities a combined total of
R230.5 billion reflects a situation that is both unsustainable and untenable for local
government in general, and more so for water and sanitation services specifically given

the required cost of delivering the service.?3

To this end, most WSAs rely on national transfers in the form of conditional grants from

the national government, through the National Treasury, to fund capital infrastructure for

16 See para 4.2 below.

17" See para 4.5.2 below.

18 Section 11(1) of the Water Services Act 108 of 1997.

19 Section 13(h) of the Water Services Act 108 of 1997.

20 Section 27 of the Constitution of the Republic of South Africa, 1996.

21 OECD Financing Water: Investing in Sustainable Growth. Policy Perspective 5.

22 Section 10(3)(d) of the Water Services Act 108 of 1997.

23 Department of Cooperative Governance Discussion Document on the Review of the White Paper on Local
Government 32.



water services.?* Operational costs, on the other hand, are expected to be covered
through a combination of the equitable share grant, municipal revenue, or borrowing in
order to fund water and sanitation services.?> Together with the DWS, and in the spirit of
cooperative governance, the National Treasury plays a critical role in supporting WSAs to

ensure compliance with their water and sanitation services standards.

The WWTWs are not assessed for compliance as stand-alone infrastructure; rather, they
are considered part of an interrelated and interdependent system. This system begins at
the household outlet, continues through the sewer collection network, including pump
stations, into the WWTWSs, and concludes with the treated effluent discharged into the
receiving river system.26 Collectively, these components constitute what is referred to as

the Wastewater Treatment System or Wastewater System (hereinafter WWS).

A significant number of South Africa's WWS are major polluters of water resources, due
to the partial or untreated release of wastewater into rivers and streams.?” As a result, in
2021, over 39% of WWSs were classified as critical and in need of environmental
surveillance.?® Following all Green Drop assessments of WWSs, only 22 out of 995 were
compliant for Green Drop certification (an incentive-based regulatory programme that
recognises WWS achieving a score of 90% or above across several auditable areas of
performance)??, thus such WWSs were compliant with a minimum of 90% of the
assessment criteria.3® This means that 97.7% of WWSs are potentially discharging

untreated or partially treated wastewater into South Africa's watercourses.

24 National Treasury Media Statement Annexure B Aggregated/Consolidated Municipal 2024/25 Medium
Term Revenue and Expenditure Framework para 39.

25 National Treasury Media Statement Annexure B Aggregated/Consolidated Municipal 2024/25 Medium
Term Revenue and Expenditure Framework para 40.

%6 Ttem 1in GN R6292 in GG 52814 of 6 June 2025.

27 DWS Compliance Monitoring and Enforcement Annual Report 2023 - 24 53.

28 DWS Green Drop National Report 2022 18.

2 DWS Green Drop National Report 2022 x.

30 DWS Green Drop National Report 2022 10.



Although the provision of water and sanitation services is the primary responsibility of
WSAs,3! failures in service delivery cannot be attributed solely to them. Both provincial
and national governments have constitutional obligations in supporting WSAs in the
execution of these functions.3? In the context of water services, the DWS, beyond its role
as regulator of WSAs,** must also provide support to WSAs in implementing corrective

and compliance measures.

The Constitution of the Republic of South Africa, 1996 (hereinafter Constitution) fully
appreciates the multiplicity of public institutions in its design of the South African state
and has established mechanisms for cooperation and dispute resolution between different
organs of state during the exercise of their powers or the performance of their functions.?*
The Intergovernmental Relations Framework Act 13 of 2005 (hereinafter /GRF Act), which
was enacted to give effect to such cooperative governance prescribed by the Constitution,
requires all organs of state to consult, coordinate and cooperate in the implementation of
policy in a seamless and coherent manner so as to promote the idea of singular
government.3> The IGRF Act further places obligations on organs of state, including the
National Treasury, DWS, and COGTA, requiring that in their direct engagements with
WSAs, disputes must first be addressed through negotiations, with the possible
involvement of mediators. Judicial intervention may only be sought if these mechanisms

fail to resolve the dispute.3®

However, as highlighted by the National Green Drop and CME reports, the DWS, in its role
as the regulator of water resources, appears to be facing challenges in effectively

addressing the performance of WSAs. It remains unclear whether these challenges stem

31 Ppart B of Schedule 4 and 5 of the Constitution of the Republic of South Africa 1996; s 73 of the Local
Government: Municipal Systems Act 32 of 2000; s 83 of the Local Government.: Municipal Structures Act
117 of 1998.

32 Section 154 of the Constitution.

33 Qosthuizen M, van der Linde M and Basson E "National Environmental Management Act 107 of 1998
(NEMA)" 188.

34 Chapter 3 of the Constitution.

35 Sections 4 and 5 of IGRF Act.

36 Sections 41 and 45 of IGRF Act.



from the department's operational strategies, from limitations within the VWA itself,3” or
other issues within the framework of intergovernmental and cooperative governance. 38
This is why, as a point of departure, the compliance and enforcement tools provided by

the VWA require further examination.

1.2 Research Question

Considering the above, the researcher intends to undertake this study to answer the
following question: To what extent are the compliance monitoring and enforcement tools

under the NWA effective in preventing and addressing water resource pollution by WSAs?

1.3 Research Methodology

The methodology adopted for this study is a literature review, which involves analysing
various sources such as legislation, policy documents, governmental reports and registers,
textbooks, journal articles, and case law. The primary aim is to examine the DWS' records
in order to understand how, in its role as a regulatory authority, it implements its
legislative functions. Particular attention is given to the Compliance Monitoring and
Enforcement (CME) tools provided under the NWA in seeking to answer the research
question.® Given this objective, a literature review is the most appropriate method, as it
allows for the re-analysis and synthesis of existing information. The literature review
facilitates the development of integrated interpretations that offer new insights and

understanding into the ongoing water resources pollution control by WSAs.

The literature review is also suitable in exploring how the NWA's CME tools align with its
water resource protection goals. The research question could ideally be processed through
the lens of a detailed understanding of the CME tools options that DWS has put in place,

either through its standing compliance monitoring and enforcement programme, as

37 Sections 19, 20, 53, 54 and 151 of the NWA.

38 Sections 5, 30 and 31 IGRF Act.

39 Sections 53, 54 and 151 of the NWA.

40 Otuturu 2024 International Journal of Civil Law and Legal Research 61.
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envisioned in the NWA,* or through its cooperative measures with other spheres of

government.*?

1.4 Research Aims and Objectives

The aim of this study is to examine the legal framework governing the DWS's CME
functions under the VWA, with a focus on the tools provided to address water resource

pollution. The objectives of the study are to:

e To examine the legal and institutional framework governing CME by the under the
NWA in relation to water resource pollution by WSAs.

o To evaluate the application of the DWS CME mechanisms in addressing non-
compliance with NWA by WWSs operated by WSAs..

1.5 Framework

Chapter 1 introduces the background, problem statement and method of this study.
Chapter 2 outlines the key pieces of legislation and their interconnections with the DWS's
role in monitoring compliance and enforcement with the NWA by WWTWs as water users,
including the strategies employed by DWS to fulfil this role. In Chapter 3, the researcher
will examine the CME tools established under the NWA, including the human capacity
within DWS required to effectively implement these tools. Chapter 4 will outline the
recorded incidences of water resource pollution by WSAs over the two-year period
beginning with the 2022/23 DWS financial year. Chapter 5 will evaluate the types of tools
employed by DWS in response to these recorded incidences of water resource pollution
by WWTWs. Finally, Chapter 6 will present the study's findings and recommendations,

drawing conclusions based on the research conducted.

41 Sections 19, 20 and 53 of the NWA.
42 Section 35 of the IGRF Act.



Chapter 2 Environmental Legislative Framework

2.1 Introduction

This chapter contextualises the legal and institutional framework governing the prevention
and control of water resource pollution in South Africa. The chapter seeks to establish the
legislative foundation upon which the DWS exercises its CME functions in relation to

pollution caused by WSAs.

To achieve this objective, the chapter begins by examining the constitutional framework,
particularly the environmental right. It then considers the broader framework legislation
governing environmental management and protection. Thereafter, the chapter focuses
on the specific legislative framework regulating water resource management and pollution
prevention, particularly under the NWA. The chapter further explores the interrelationship
between environmental governance and intergovernmental relations in the context of

water and sanitation service delivery.

Finally, the chapter evaluates the implementation of these legislative and governance
frameworks in protecting water resources against pollution by WSAs, with particular
emphasis on the exercise of public power and the requirement for lawful, reasonable, and

procedurally fair administrative action

2.2 Section 24 of the Constitution

The responsibility for water resource protection is not explicitly articulated in the
Constitution; however, it can be readily inferred from section 24, as water is a key
constituent of the environment.*> Section 24(2) of the Constitution provides that
environmental protection is a duty shared by all persons, and not the sole responsibility
of the state. However, in the context of governmental responsibility, while all three

spheres of government share responsibility for the realisation of the environmental right

43 Section 1 of the NEMA.



and, by implication, the protection of the country's water resources, the primary organ of

state responsible for water resource management, including its protection, is the DWS.#*

2.3 National Environmental Framework Legislation

The National Environmental Management Act 107 of 1998 (hereinafter NEMA) functions
as broad framework legislation for environmental management in South Africa.* This
includes the general duty of environmental care that section 28(1) and (3) of the NEMA
places on everyone who could cause or has caused or is causing environmental damage
must take measures to prevent, desist and remediate a such a damage. This duty applies
to everyone, including organs of state, and extends to polluting activities that are

authorised, as envisaged in section 24 of the NEMA.4®

The NEMA defines the environment broadly to include land, water, and the atmosphere.*’
It therefore follows that water forms an integral part of the environment, and the pollution
prevention duty established under the NEMA applies equally within the water resource
protection and is enforceable under the NVEMA itself. For example, the discharge of
untreated or partially treated wastewater by a WWTWs falls within the definition of
pollution in the NEMA, as it constitutes the release of substances that cause changes to
the environment with adverse effects on human health, ecosystem functioning, or

materials of value, either immediately or in the future.*®

To give effect to its environmental protection provisions, section 31A of the NEMA
establishes enforcement authority. This authority extends not only to the NEMA itself but
also to the Specific Environmental Management Acts (hereinafter SEMAs). It is exercised
by designated officials within the Department of Forestry, Fisheries and the Environment

(hereinafter DFFE), as well as by similarly designated officials within other government

4 Section 3 of the NWA.

4 Qosthuizen M, van der Linde M and Basson E "National Environmental Management Act 107 of 1998
(NEMA)" 126.

4 Qosthuizen M, van der Linde M and Basson E "National Environmental Management Act 107 of 1998
(NEMA)" 178.

47 Section 1 of the NEMA.

48 Section 1 of the NEMA.



departments or organs of state responsible for CME functions arising from their respective
SEMAs.* These officials are mandated to enforce the NEMA and the relevant SEMAs.>0
The NWA is expressly listed as one of the SEMAs in section 1 of the NEMA.

These designated officials are Environmental Management Inspectors (hereinafter
EMIs),”! who are empowered under sections 31G and 31H of the NEMA to monitor and
enforce compliance with the NVEMA itself and the SEMAs (i.e. the NIWA), depending on the
grade at which they are designated.>? These provisions authorise EMIs to enter premises,
inspect activities, request relevant information, and question any person on matters
related to compliance and to issue a compliance notice.>3 They further empower EMIs to
take samples, seize evidence, and issue compliance notices where contraventions are

detected.>*

2.4 Specific Environmental Management Legislation: National Water Act 36 of
1998

In terms of the NVEMA, section 31BA empowers the Minister of the DWS to designate
officials as EMIs. Their mandate, however, is circumscribed by section 31BD of the NEMA,
which limits their CME functions to specific provisions within the NEMA itself or the NWA
as the SEMA.

Notably, the NWA also contains independent provisions establishing functions similar to
CME powers. Section 26 authorises the Minister of the DWS to regulate and control water
use by prescribing limits, monitoring and registration requirements, and technical
standards for waterworks. In addition, section 124 of the NWA empowers the Minister to
appoint persons to perform the functions set out in section 125 of the NWA, which may

include taking measures to prevent or remedy pollution of water resources by WSAs

49 Section 31B, 31BA, 31BB and 31C of the NEMA.

0 Qosthuizen M, van der Linde M and Basson E "National Environmental Management Act 107 of 1998
(NEMA)" 186.

51 See para 3.3 below.

52 Annexure 1 in GN R480 in GG 40879 of 31 May 2017.

53 GN R 480 in GG 40879 of 31 May 2017.

54 Section 311, 31], 31K and 31L of the NEMA; see para 3.3 below.
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These powers may be sufficiently comprehensive to cover CME activities, such as the
discharge of wastewater treatment effluent by WSAs.>> Accordingly, while the NEMA
provides a general framework for the designation of EMIs, the NWA may establish a
distinct regulatory mechanism for water use, which can accommodate compliance and

enforcement functions necessary for the protection of water resources.

2.5 Cooperative Governance in Environmental Management within the Water

Sector

The South African government consists of three spheres, that is national, provincial, and
local; although distinct, are interrelated and interdependent.®® In terms of the
Constitution, these spheres must cooperate and work together.”” The Constitution
appreciates the nature of the design of the government, the devolved and sometimes
concurrent allocation of powers and functions.>® However, in the same breath, it
appreciates the need for all three spheres to work together as a singular unit of

government that forms part of the three branches of the state. °°

2.5.1 Dispute Resolution within the Intergovernmental Relations Framework

The primary legislation governing cooperative governance is the IGRF Act, which was
enacted to give effect to the principle of cooperative governance as set out in the
Constitution. In this regard section 45 of the /GRF Act, among others, provides that organs
of the state must avoid settling disputes through judicial processes before exhausting

negotiation and mediation processes within intergovernmental structures.®® Since both

5 Section 5(3) of the VWA, states: "An authorised person may, at any reasonable time and without prior
notice, on the authority of a warrant, enter a property with the necessary persons, vehicles, equipment
and material, and perform any action necessary to— (a) investigate whether this Act, any condition
attached to any authorised water use by or under this Act or any notice or directive is being
contravened".

56 Section 40(1) of the Constitution.

57 Section 41(1)(h) of the Constitution.

8 Section 41(1)(g) and Schedules 4 and 5 of the Constitution.

59 Section 41(1)(c) of the Constitution.

60 Section 41 of the IGRF Act, Burns and Henrico Administrative Law 122; Eskom Holdings SOC Ltd v
Resilient Properties (Pty) Ltd; Eskom Holdings SOC Ltd v Sabie Chamber of Commerce & Tourism and
Others Chweu Local Municipality v Sabie Chamber of Commerce and Tourism 2021 (3) SA 47 (SCA) para
81.

11



the DWS and WSAs qualify as organs of state, the ability of the DWS to rely on judicial
enforcement measures it maybe delay due to the need to satisfy section 40 of the /IGRF
Act.5! Acting for the DWS, EMIs tend to prioritise administrative compliance mechanisms,
including directives and compliance notices, while making limited use of civil enforcement

mechanisms such as recovering remedial costs or seeking interdicts.t?

2.5.2 Local Government Support as a Principle of Cooperative Governance

Another challenge for the DWS, arising from the principle of cooperative governance, is
rooted in section 154 of the Constitution. This provision imposes an obligation on national
and provincial government to support and strengthen the capacity of WSAs in the
performance of their functions. Consequently, the DWS cannot simply resort to adversarial
enforcement of compliance with the VWA, as both institutions are organs of state that
are required to act as partners in realising the objects of local government. 3 However,
this constitutional responsibility has a dual character: while it obliges the DWS to provide
support, it also empowers the DWS to intervene where necessary to prevent the decline

of a WSA's capacity to exercise its powers or fulfil its functions.®*

Additionally, the long title of the NEMA reinforces the same constitutional principle within
the context of environmental management. It does so by providing cooperative
environmental governance principles for decision-making by state organs in performing
their environmental functions.® This is particularly important given that environmental
management responsibilities cut across multiple organs of state, often through the same

or overlapping legislative provisions, like CME functions through the NWA and the NEMA.%

61 Makoti and Odeku 2018 African Journal of Public Affairs 106.

62 Department of Water and Sanitation Compliance Monitoring and Enforcement Annual Report 2023/24 5.

63 Knox-Mosdell and Kotze "Regulation and Mitigation of Environmental Pollution by Local Government" 7-
15.

64 De Vos and Freedman South African Constitutional Law in Context section 8.3.6.

% The long title of the NEMA states that: "to provide for co-operative environmental governance by
establishing principles for decision-making on matters affecting the environment, institutions that will
promote cooperative governance and procedures for co-ordinating environmental functions exercised by
organs of state".

6 Qosthuizen M, van der Linde M and Basson E "National Environmental Management Act 107 of 1998
(NEMA)" 146.
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Furthermore, Schedules 1 and 2 of the NVEMA list the DWS as one of the organs of state
whose functions may significantly affect or involve the management of the environment.
The implication is that the DWS is required to submit an Environmental Management Plan
(hereinafter EMP) to the DFFE.®” The purpose of such a plan is to promote alignment and
create synergies between the work of the DWS, including its CME activities, and the
broader environmental management mandate of the DFFE, in the spirit of cooperative

governance.%8

In this regard, the EMP of the DWS outlines how it coordinates environmental
management and compliance by establishing structured internal mechanisms with
relevant agencies, parastatals, and sectoral bodies, and by engaging with national,
provincial, and local government departments through formal consultations, joint
operations, and cooperative planning processes.®® This is particularly relevant, as the DWS
routinely records CME activities conducted in collaboration with other organs of state

through joint operations aimed at achieving shared environmental protection objectives.”®

2.6 The decision-making process for just administration action

Section 33 of the Constitution provides that "everyone has the right to procedurally fair,
reasonable, and lawful administrative action," supported by written reasons, when such
action adversely affects them. It further requires that national legislation be enacted to
give effect to this fundamental right. The legislation enacted for this purpose is the
Promotion of Administrative Justice Act 3 of 2000 (hereinafter PAJA).

The PAJA defines "administrative action" as any decision, or failure to take a decision, by
an organ of state such as the DWS, when exercising a public power or performing a public
function in terms of legislation. This includes conduct that adversely affects the rights of

any person. In this context, regulatory and enforcement decisions taken by the DWS in

67 Section 11 of the NEMA.

6 Qosthuizen M, van der Linde M and Basson E "National Environmental Management Act 107 of 1998
(NEMA)" 151.

8 DWS Second Edition-Consolidated Environmental Management Plan 47.

70 Department of Water and Sanitation CME Annual Report 2022/23 101.
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relation to water use, compliance monitoring, and pollution control may constitute
administrative action, thereby triggering the requirements of lawfulness, reasonableness,

and procedural fairness under PAJA.”!

However, section 1 of the PAJA expressly excludes several categories of conduct from this
definition.”? These include, /inter alia, the executive powers or functions of the national,
provincial and local councils and the legislative functions of parliament, provincial
legislatures, or municipal councils; and the judicial functions of courts and traditional
leaders.”3 Further exclusions include decisions to institute or continue prosecutions,
decisions concerning judicial appointments by the Judicial Service Commission, and
decisions made under the Promotion of Access to Information Act 2 of 2000 or section
4(1) of the PAJA itself.

As Hoexter and Penfold clarify, the exclusion of executive, legislative, and judicial
functions from the definition of administrative action does not imply that officials
performing such roles are incapable of taking decisions that may, in substance, constitute
administrative action.”* The court has emphasised that the determination depends not on
the identity of the functionary, but on the nature of the power exercised and the character

of the decision itself.”>

By extension, when the DWS undertakes CME measures, such as issuing notices or
directives, these actions are taken in terms of sections 19, 53, or 54 of the NWA. The

DWS may also withdraw a water use authorisation from a WSA under the same statutory

71 Section 1 of the PAJA.

72 The section 1 of the PAJA excludes several categories of actions a non-administrative. These include the
executive powers and functions exercised by the national or provincial executive, as well as those
performed by municipal councils. It also excludes all legislative functions at national, provincial, and local
level. judicial functions, whether exercised by courts, special tribunals, or traditional leaders; are likewise
outside the PAJA's scope. In addition, PAJA does not cover decisions to institute or continue prosecutions,
decisions of the Judicial Service Commission relating to the nomination or appointment of judicial officers
or other persons, decisions made under the Promotion of Access to Information Act 2 of 2000, or
decisions taken under section 4(1) of PAJA itself.

73 Hoexter and Penfold Administrative Law in South Africa 332.

74 Hoexter and Penfold Administrative Law in South Africa 333.

7> President of the Republic of South Africa v South African Rugby Football Union 2000 (1) SA 1 (CC) para
141.

14



framework. These regulatory actions can adversely affect the WSA as a juristic person, as
well as residents as natural persons who rely on the WSA's services. Accordingly, such

measures fall within the definition of "administrative action" as contemplated in the.”®

2.6.1 Procedural fairness of an administrative action

Section 3 of the PAJA provides that any administrative action taken by an organ of state
that materially and adversely affects the rights or legitimate expectations of others must
be procedurally fair. In the context of the DWS, this includes the issuing of notices,
directives, or the withdrawal of water use authorisations against WSAs in the exercise of
CME functions.”” Procedural fairness in such instances would therefore require that WSAs
be given adequate notice of the nature and purpose of the proposed CME measures, a
reasonable opportunity to make representations or respond, and a clear statement of the
administrative action to be taken. It would further require that WSAs are informed of their
rights to internal appeal or review, as well as their entitlement to request written reasons

for the decision.”®

However, the DWS may depart from strict procedural-fairness requirements only to the
extent that such departure is reasonable and justifiable in the circumstances.” In doing
so, the DWS must consider the objectives of the empowering provisions in the VWA,

particularly the protection and management of water resources.8

This departure does not relieve the DWS of the obligation to notify affected parties of the
CME action,®! as well as the purpose and urgency of the CME action in achieving the
objectives of the NIWA.82 It has also been recognised that what constitutes procedural

fairness depends on the nature of the circumstances and the context in which the decision

76 City of Johannesburg v Rand Properties (Pty) Ltd 2007 2 All SA 459 (SCA) para 56.

77 Kidd M "Administrative Law and Implementation of Environmental Law" 212.

78 Minister of Health v New Clicks South Africa (Pty) Ltd 2006 (1) BCLR 1 (CC) para 151 and 152; Barrie
2025 Obiter 499.

79 Section 3(4) of the PAJA.

80 Section 2(d)(g)(h) of the NWA.

81 Joseph v City of Johannesburg 2010 (3) BCLR 212 (CC) para 57; Section 20 of the NWA; section 4(1) of
the PAJA.

82 Gity of Johannesburg v Rand Properties (Pty) Ltd 2007 2 All SA 459 (SCA) para 63.
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is taken; there is no single, rigid standard of fairness, but rather it is assessed in light of

the specific time and circumstances of each case.?3

2.6.2 Written Reasons for CME Action

Section 5 of the PAJA establishes the right of any person whose rights are materially and
adversely affected by administrative action to request written reasons for that action.
Failure to provide reasons is presumed to indicate that the action was taken without good
reason.®* The requirement for the DWS to provide written reasons in the exercise of its
CME function serves to promote transparency and accountability of the process.®> It
ensures that regulated entities such as WSAs are informed of the factors underlying the
DWS's CME decisions, including the lawfulness, reasonableness, and non-arbitrariness of
such decisions,® thereby enabling affected parties to understand, respond to, or challenge

the action if necessary.8”

Furthermore, one of the NEMA's procedural elements for issuing a compliance notice is
that it must specify the particulars of the non-compliance, including the specific conduct
that constitutes the contravention.® This requirement also gives further effect to section
5 of the PAJA, which guarantees the right to adequate written reasons for administrative

action.

2.7 Strategic Compliance Monitoring and Enforcement Approaches

The water sector’s CME functions do not take their cue from legislation alone; the DWS
developed and published a Compliance and Enforcement Strategy (hereinafter Strategy)

in 2018 to establish an implementation framework primarily structured around the key

83 Minister of Health v New Clicks South Africa (Pty) Ltd 2006 (1) BCLR 1 (CC) para 151 and 155; Bato Star
Fishing (Pty) Ltd v Minister of Environmental Affairs and Tourism 2004 (4) SA 490 (CC) para 45.

84 The Municipal Manager: The City of Johannesburg Metropolitan Municipality Others v San Ridge Heights
Rental Property (Pty) Ltd (517/2022) [2023] ZASCA 109 para 14.

8 Kidd M "Administrative Law and Implementation of Environmental Law" 218.

8 Kidd M "Administrative Law and Implementation of Environmental Law" 218.

87 The Municipal Manager: The City of Johannesburg Metropolitan Municipality v San Ridge Heights Rental
Property (Pty) Ltd (517/2022) [2023] ZASCA 109 para 15.

8 Section 31L(2) of the NEMA.
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elements necessary for an effective compliance and enforcement system.® These
elements, /nter alia, include water use authorisation, compliance promotion, CME, and
institutional arrangements for water resources protection. The Strategy subscribes to what

it terms the CME Cycle, as depicted in Figure 1 below.?°

Authorisation _

Legislation

and strategy Monitioring

Review Enforcement

Figure 1 CME Cycle

2.7.1 Legislation and the Strategy

The Strategy postulates that, for CME to be effective, its founding authority, namely
legislation and authorisation, must be firmly established, providing clear rules and
provisions to guide CME functionaries and equipping them with the necessary tools to
execute and achieve their mandate.®! It further distinguishes the CME function into two
distinct components, namely "compliance monitoring" as the “carrot” and “enforcement”
as the "stick".%? The execution of these functions does not necessarily occur sequentially,

as depicted in Figure 2 above.®3

8 DWS CME Strategy 2018 1 of chap 2.
%0 DWS CME Strategy 2018 3 of chap 2.
%1 DWS CME Strategy 2018 1 of chap 3.
%2 DWS CME Strategy 2018 1 of Chap 6.
93 Strydom and Field 2023 PELJ 11.
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2.7.2 Compliance

Compliance monitoring functions as a distinct activity involving the assessment of a
broader range of environmental conditions and compliance trends, often through audit
sampling, and serves as the basis for evidence led enforcement actions.?* It is directed
primarily at authorised users, evaluating whether they are operating in accordance with

the conditions of their authorisations.%>

The Strategy introduces "compliance promotion" as an additional element within the CME
cycle. It is based on the assumption that, with appropriate support and tools, authorised
users who are willing to comply can do so voluntarily. Such support may include
compliance assistance programmes (understating authorised conditions), information
disclosure strategies, and the application of financial incentives or disincentives, facilitated
by DWS as the regulator.?®

There are close to 55 000 registered users that the DWS must monitor for compliance.®”
Given this extensive scope of monitoring, the Strategy stipulates that the DWS should
employ a prioritisation tool to progressively target water use sectors posing the most
significant risk to water resource protection in cases of non-compliance, as well as users

with a history of repeated or severe violations.?8

The prioritisation tool, as depicted in Figure 2 below,?? is applied within three interrelated
categories: national strategic priorities (multidisciplinary and multi-institutional priorities),
national annual priorities (the DWS institutional annual priorities), and the DWS CME unit's

priorities.100

% DWS CME Strategy 2018 1 of Chap 5.

% DWS CME Annual Report 2022/23 4.

% DWS CME Strategy 2018 1 and 2 of Chap 4.
7 DWS CME Annual Report 2022/23 26.

% DWS CME Strategy 1 of Annexure A.

% DWS CME Strategy 2018 3 of Chap 5.

100 DWS CME Strategy 5 Annexure A.
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National Multi-
Party Priorities

Prioritisation
Approach

Multi-Party
DWS Priorities Priorities for
DWS

Figure 2 DWS CME Prioritisation Approach

The national strategic priorities are determined by the DFFE based on environmental risk
assessments of various sectors. Afterwards, multidisciplinary and multi-institutional teams
from all three spheres of government, including regulators like the DWS, assume
responsibility for implementing and managing selected priorities.1°! While national annual
priorities follow the same risk-based approach as national strategic priorities, they are
distinct in that the regulator responsible for the identified sector assumes sole
responsibility for implementation. For example, if the water sector is prioritised, the DWS
would independently take the necessary measures, without the support of a multi-
institutional team.192 The final element is that of institution-specific priorities. In this
instance, the DWS has the discretion to determine its own areas of focus. For example,
within the water sector, the DWS may prioritise WWTWs over mining activities and pursue

those priorities independently.193

2.7.3 Enforcement

The NWA and the NEMA do not explicitly define "enforcement". However, the DWS CME

reports provide guidance on its interpretation.1% Enforcement represents the final stage

101 DWS CME Strategy 3 and 4 of Annexure A.
102 DWS CME Strategy 4 of Annexure A
193 DWS CME Strategy 5 of Annexure A.
194 DWS CME Annual Report 2022/23 5.
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of the CME process. It consists of a structured set of mechanisms and tools designed to
ensure compliance with the conditions of authorisation and the general duty of care. Its
primary objective is to secure compliance and prevent further non-compliance, using
instruments such as warning letters, directives, compliance notices, instructions to

undertake audits, admission of guilt fines, civil interdicts, and criminal prosecutions. 10>

2.8 Chapter summary

This chapter sought to examine the legislative and institutional framework governing the
prevention of water resource pollution in South Africa, with specific reference to the
Constitution, environmental management legislation, the NWA, and the principles of
cooperative governance. The objective was to establish the legal foundation within which

the DWS exercises its mandate.

This objective of the chapter was achieved through a structured evaluation of the legal
and constitutional framework, as illustrated in Figure 3 below. The analysis began with
the constitutional provisions relating to environmental protection, followed by an

examination of key statutory instruments, including the NEMA and the NIWA.106

The chapter further considered the intergovernmental governance framework under the
IGRF Act, particularly its role in enabling coordination between organs of state in the
implementation of water resource management functions. In addition, the chapter
evaluated how administrative law principles, particularly those under the PAJA, shape the
exercise of CME powers by requiring lawful, reasonable, and procedurally fair decision-

making.

195 DWS CME Annual Report 2022/23 5.
106 See para 2.2 above.
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Constitution of the Republic of South Africa, 1996

(Sections 24, 27, 33, 40 and 41)

3 v v
National Environmental
Management Act 107 of
1998
(Section 31BA)
A
Intergovernmental Y Promotion of
Relations Administrative
Framework Act 13 of National Water Act 36 of Justice Act 3 of
2005 1998 2000
(Section 31BA)
(Sections 41 and 45) A (Sections 3 and 5)
v
Compliance Monitoring and|¢ 5,
<«—> Enforcement
(Section 31B of NEMA)

Figure 3 Legal Framework for CME function

The next chapter turns to a more focused examination of the CME tools provided under
the NWA. It explores how these tools are designed to give effect to the regulatory
mandate of the DWS to protect water resources against pollution, and how they are
applied in practice to address non-compliance by WSAs. In doing so, chapter 3 builds
directly on the legal framework established in this chapter by shifting from the existence

of statutory powers to their practical exercise in the regulation of water resource pollution.
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Chapter 3 The National Water Act 36 of 1998 and its Compliance Monitoring
and Enforcement Tools

3.1 Introduction

This chapter seeks to build on the legal and institutional framework established in the
previous chapter by providing a focused examination of the CME tools provided under the
NWA. It illustrates the range of tools available to the DWS in responding to incidents of
water resource pollution, particularly those arising from WWTWs. The chapter further
outlines the institutional capacity of Environmental Management Inspectors (hereinafter
EMIs) within the DWS to operationalise these tools in practice. In doing so, it highlights
how the NWA equips the DWS with the necessary mechanisms to fulfil its constitutional

and legislative mandate of protecting South Africa's water resources against pollution.%”

3.2 Purpose of Compliance Monitoring and Enforcement in the Context of
Water Use

The primary purpose of the CME function within DWS is to give effect to its broader
constitutional mandate in relation to the protection, promotion, and fulfilment of the rights
enshrined in the Bill of Rights.1%8 The DWS CME responsibility directly relates to ensuring
that everyone has access to an environment that is not harmful to their health or well-

being, and to the realisation of the right to sufficient food and water.1%°

Compliance monitoring is a planned and ongoing process that assesses whether water
users are adhering to their authorisation conditions. Water users must demonstrate their
compliance with the conditions of their use, providing evidence. It is a process that
involves inspections, planned and unannounced, throughout the authorisation period of

the water use.!1% On the other hand, enforcement refers to the process of correcting NWA

107 See paras 2.1-2.3 above.

108 Section 7(2) of the Constitution.

109 Sections 24 and 27 of the Constitution. For more on the contents of these fundamental rights — see
Currie and De Waal's Bill of Rights Handbook chaps 3 and 26.

110 DWS CME Annual Report 2022123 4.
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statutory violations, it requires corrective action by water users to ensure compliance and
mitigate risks to the water resources pollution. Unlike compliance monitoring (the

"carrot"), enforcement acts as the "stick".111

Non-compliance and contravention refer to the failure to comply with, or the breach of,
obligations governing the use of water as set out in the conditions of a water use
authorisation (WUA), whether in the form of a licence or a general authorisation,!12 as
well as the violation of the general duty of care for the protection of water resources.!13
The non-compliance, in the context of water use, would refer to any breach of an NWA
provisions or WUA condition, irrespective of whether or not such a breach constitutes a

criminal offence.!14

3.3 Environmental Management Inspectorate

The CME tools provided under the VWA, when considered in isolation, present a rather
abstract narrative. Their practical meaning and effectiveness are better understood when
viewed in relation to the capacity of the DWS officials tasked with their implementation.
The executive branch of the state, like the DWS, bears the responsibility for implementing
legislation such NMWA.11> Accordingly, any discussion of CME tools divorced from the
bureaucratic and administrative capacity of the implementing authority provides an

incomplete understanding of their intended outcomes.

The effectiveness of EMIs is dependent on the adequacy and availability of the tools
required to perform their functions. In assessing the extent to which the DWS utilises the
CME tools provided under the NVIWA4, it is equally important to evaluate the capacity of the
officials who use those tools. The EMIs employed by the DWS are CME officials designated
and appointed by the Minister of Water and Sanitation for the enforcement of the NEMA

111 DWS CME Annual Report 2022)23 5.

112 Sections 39 and 40 of the NWA.

113 Section 19 of the NWA.

114 Redelinghuis, Viljoen and Vincent 2025 PELJ 9; DFFE National Environmental Compliance and
Enforcement Report 2023|24 Glossary of Terms.

115 van Rooyen 2007 African Journal of Public Affairs 45.
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itself or the NMWA.116 Notwithstanding the designation of certain officials within the DWS
as EMIs under section 31BA of the VEMA, other CME officials may still perform compliance

monitoring functions in terms of section 125(1) of the NWA.11

The DWS EMIs form part of the broader body of EMIs designated under the NEMA and
the SEMAs.118 This body is termed the EMI Network, which is a coordinated and unified
structure comprising all EMIs across various sectors, like those responsible for protected

areas, biodiversity, and other environmental management functions.!1?

The Environmental Management Inspectorate unit within the DWS serves as the unified
body of EMI-designated officials responsible for performing CME functions within the
DWS.120 The Environmental Management Inspectorate is not composed exclusively of
officials within the DWS national and regional (provincial) offices, it also extends to include
EMI-designated officials within Catchment Management Agencies (hereinafter CMAs),

which are entities established in terms of the NWA.121

The CMAs are decentralised water management institutions responsible for integrated
water resource management, including CME functions, within their respective Catchment
Management Areas.!?? These areas represent a land area where surface water from
rainfall drains into a common point at a lower elevation, typically located at the

catchment's outlet, is where the collected waters flow into another waterbody.123

There are currently six Catchment Management Areas in South Africa, and Figure 4 below

depicts their boundaries. Of these, four CMAs have been formally established and are

116 Sections 31BA and 31D of NEMA; National Environmental Compliance and Enforcement Report 2022-
23 8.

17 DWS CME Annual Report 2022|23 18.

118 Sections 31B, 31BA, 31BB or 31C of NEMA.

119 DWS CME Annual Report 2022|123 17; DFFE 2005 https://www.dffe.gov.za/rcsm_emi.

120 DWS CME Annual Report 2022123 17.

121 Section 78 of the NWA; DWS CME Annual Report 2023 - 24 26.

122 Water Research Commission Strengthening the Community of Practice working on the integration of
water-related ecological infrastructure and built infrastructure in South Africa’s Water Management Areas
3,4 and 21.

123 Nealer African Journal of Public Aftairs 7.
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operational. Among the established CMAs, only Inkomati-Usuthu and Breede-Olifants

actively perform CME functions, which are reported in the DWS annual reports.124
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Figure 4 Catchment Management Areas in South Africa

Consequently, all one hundred and forty-four (144) WSAs and their nine hundred and
ninety-five (995) WWSs fall within these Water Management Areas.

3.4 Compliance and Enforcement Functionaries Designations

The general authority of EMIs is derived from sections 31G to 31L of the NEMA, which
establish their powers and functions. These provisions confer authority on EMIs to

monitor, investigate, and enforce compliance with the NEMA and the SEMAs. 125

Section 31G of the NEMA empowers EMIs to monitor and enforce compliance with
designated legislation (the NWA and NEMA), investigate suspected offences or breaches

of authorised conditions (i.e. WUA). Section 31H provides EMIs, as part of investigatory

124 DWS CME Annual Report 202324 18.
125 Qosthuizen M, van der Linde M and Basson E "National Environmental Management Act 107 of 1998
(NEMA)" 187.
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powers, to question persons, inspect and collect evidence, and issue lawful instructions

to ascertain compliance.

Sections 311 to 31K of the NEMA expand EMIs' enforcement powers to seize, stop, search,
and inspect items, vehicles, vessels, aircraft, and premises. Section 311 of the NEMA
regulates the seizure of items, with or without a warrant, safeguarding seized items in
accordance with sections 30 to 34 of the Criminal Procedure Act 51 of 1977, and allows

EMIs to direct removal or the securing of relevant items.

Section 31] of the NEMA empowers EMIs to stop, enter, search, and seize transportation
vehicles or their contents on reasonable suspicion of offences or breaches of legislation
or authorisation conditions, with or without a warrant. Section 31K authorises routine
inspections of buildings, land, or premises, with or without a warrant, to investigate non-
compliance and seize items for evidence or verification. Section 31L of the NEMA
empowers the EMIs to issue compliance notices when there are reasonable grounds to
believe that a person has failed to comply with a provision of the NEMA or SEMA (i.e. the
NWA) or with any condition of an authorisation (i.e. WUA).126

Regarding the procedural and administrative aspects, sections 31M to 31Q of the NEMA
support effective CME functions by EMIs. Section 31M of the NEMA provides for an
objection by a person to whom a compliance notice has been issued against in terms of
section 31L of the NEMA. Section 31N of NEMA provides recourse when a person fails to
comply with a compliance notice. These measures may include the variation or revocation

of an authorisation, as well as the implementation of remedial steps at that person’s cost.

Section 310 of the NVEMA lists the role of the South African Police Service (hereinafter
SAPS) in environmental compliance and enforcement. It confers on the SAPS members
the investigative powers of EMIs under the NEMA and or SEMA, except the power to

conduct inspections or issue compliance notices.?” However, these additional powers may

126 See para 3.6.1.2 below.
127 Sections 31K and 31L of the NEMA.
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be assigned to a SAPS member by written notice.1?® Section 31P of the NEMA further

confers on EMIs the authority to demand proof of authorisation.

However, the specific scope and extent of these powers are distributed according to the
grade to which an EMI is designated, as prescribed in the Regulations Relating to
Qualification Criteria, Training and Identification of, and Forms to be Used by
Environmental Management Inspectors and Environmental Mineral Resource Inspectors
(hereinafter "EMI Regulations") promulgated under NEMA.12°

Accordingly, the extension to which an EMI may perform CME functions, based on the
grading, is outlined in Annexure 1 of the EMI Regulations. Table 1 below summarises the

various EMI grades and their corresponding powers.130

Table 1 Environmental Management Inspectors Grading System?3!

EMI Grade 5 Powers under sections 31H, 311(3), and 31] of NVEMA.

EMI Grade 4 Powers under sections 31H (excluding 31H(1)(b), 31H(1)(f), 31H(5),
and 31K (excluding 31K(5), (6) of NEMA

EMI Grade 3 All powers under NEMA, except sections 31H(5) and 31L.

EMI Grade 2 All powers under the NVEMA, except section 31L.

EMI Grade 1 All powers under the NVEMA.

The powers of EMIs can generally be summarised as the authority to perform three CME
functions. These functions include monitoring compliance with the legislation for which
they have been designated, enforcing compliance with such legislation, and conducting

investigations to ensure adherence to the same legislative framework.132

128 Section 310(2) of the NEMA.

123 GN R480 in GG 40879 of 31 May 2017.

130 DWS CME Annual Report 2023|124 26.

131 Annexure 1 in GN R480 in GG 40879 of 31 May 2017.

132 Qosthuizen M, van der Linde M and Basson E "National Environmental Management Act 107 of 1998
(NEMA)" 187; Sections 31G-31L of the NEMA.
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3.5 Powers of Designated Compliance and Enforcement Officials in the DWS

In the DWS and the CMAs, there are currently one hundred and twenty-four (124) EMIs

designated to perform CME functions (see Table 2 below) across only Grades 1 — 3.133

Table 2 Number of EMIs in DWS

EMI Grade Number of EMIs Percentage
EMI Grade 1 9 7.3%

EMI Grade 2 114 91.9%

EMI Grade 3 1 0.8%

Total 124 100%

Table 2 shows that the DWS and the CMAs collectively have only nine officials designated
as Grade 1 EMIs. These officials may perform all functions and exercise all powers of EMIs
in terms of sections 31H to 31L of NEMA. A further 114 officials are designated as Grade
2 EMIs, who may perform all CME functions except issuing compliance notices under
section 31L. In addition, only one official is authorised to perform all EMI functions, except

for the issuance of compliance notices and the exercise of peace officer powers.13

3.6 Geographical Spread of Environmental Management Inspectors in the
DWS

The CME human capacity within the DWS and the CMAs is geographically distributed
across the country, as reflected in Table 3 below.13> Notably, the number of designated
EMIs has remained unchanged over two years, from 2022/2023 to 2023/2024.

133 DWS CME Annual Report 2023|124 26.

134 Tt means an EMIs who is peace officer may exercise all the powers assigned to a non-commissioned
police offers, including power assigned in terms of chaps 2, 5, 7 and 8 of the Griminal Procedure Act 51
of 1977.

135 DWS CME Annual Report 2023|124 27.
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The EMI capacity implies that each EMI within the DWS is responsible, on average, for
monitoring approximately four hundred and forty-three (443) registered water users,

based on the existing scope of 55,000 registered users.13¢

Table 3 DWS and CMAs spread of EMIs!37

Province/Region/CMA 2022/2023 2023/2024 %6 Share
Inkomati-Usuthu CMA 9 9 7.3
Breede-Olifants CMA 6 6 4.8
Head Office (Compliance Monitoring) 26 26 21
Head Office (Enforcement) 18 18 14.5
KwaZulu-Natal 10 10 8.1
Western Cape 5 5 4
North West 5 5 4
Mpumalanga 7 7 5.6
Free State 4 4 3.2
Limpopo 6 6 4.8
Gauteng 15 15 12.1
Northern Cape (NC) 6 6 4.8
Eastern Cape (EC) 7 7 5.6
Total 124 124 100%

Table 3 above indicates that a significant proportion of CME capacity is concentrated at
the DWS's Head Office, where 26 officials (21%) are responsible for compliance
monitoring and 18 officials (14.5%) are responsible for enforcement. The Head Office,
combined, accounts for over a third of all CME officials, indicating that much of the
capacity is centralised rather than located within CMAs or provinces where water resource

management challenges are located.

136 DWS National State of Water Report 2023 183.
137 See para 3.3 above.

29



The provinces with higher numbers of officials, such as Gauteng (15 officials, 12.1%) and
KwaZulu-Natal (10 officials, 8.1%), likely reflect areas of higher population density or
water resource pollution risk. Nevertheless, the overall number of CME officials appears
low given nine hundred and ninety-five (995) WSSs and other water users in the water

sector.

3.7 Compliance Monitoring and Enforcement Tools under the NWA

In the previous sections, the study examined the human capacity of the DWS and CMAs
to monitor and enforce compliance, as well as the legal powers vested in them to perform
these functions. This section will focus on the types of legal tools available to these

institutions in the performance of CME functions.

3.7.1 Administrative tools

In enforcing compliance or addressing non-compliance with WUA conditions, the DWS
relies on several tools embedded in the NWA and the NEMA. These tools are both
administrative and legal (civil and criminal) in form and substance.!3® The enforcement
tools comprise warning letters, directives, compliance notices, instructions to undertake

audits, admission of guilt fines, civil interdicts, and criminal prosecution.!3?

3.7.1.1 Warning Letter

The DWS has developed warning letters as an additional CME tool, extraneous to the
statutory tools provided under the NWA.1*° The DFFE defines these warning letters as
written documents that provide a non-compliant user an opportunity to comply without

initiating formal administrative or judicial proceedings.!*

138 DWS CME Annual Report 2022|123 5; Kidd M "Administrative Law and Implementation of Environmental
Law 250; Oosthuizen M, van der Linde M and Basson E "National Environmental Management NWA
107 of 1998 (NEMA)" 180 and 189.

139 DWS CME Annual Report 2022123 5; Sections 19, 20 and 53 of the NWA. Each of these is discussed in
more detail below — see paras 3.6.1 — 3.6.3.

190 DWS CME Annual Report 2022123 5.

141 DFFE National Environmental Compliance and Enforcement Report 2022/23 Glossary of Terms.
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Annexure A contains an exemplar warning letter issued by the DWS; in its reading it can
be gleaned that is both reactive and proactive compliance tool. In its reactive form, it
details a response from an inspection that confirmed unlawful water use activities;
namely, the construction of "gabion structures and retaining walls" within a watercourse

without authorisation in contravention of sections 21(c) and 21(i) of the NWA.142

However, the letter also contains proactive elements by directing landowners to consult
the DWS before undertaking any further work, therefore preventing any future non-
compliance before it occurs.!®3 It serves both to address the existing contravention and to
deter and guide the landowners toward lawful water use, and serves as a warning of
potential enforcement under sections 19 and 53 of the ANWA, should further

contraventions persist.

3.7.1.2 Compliance Notice

The NWA does not explicitly provide for a compliance notice as in the NEMA, which already
empowers DWS-designated EMISs to issue such.14* However, DWS EMIs may also issue a
compliance notice in terms of section 53 of the NWA in addition to the empowering
provision of section 31L of the NEMA.'* Both provisions serve as formal enforcement
tools that seek to secure compliance with the VWA or WUA and or the NEMA.146

Under section 53 of the NWA, an authorised official may issue a compliance notice to any
person contravening a WUA condition, directive, or any provision of the VWA itself,
requiring them to take steps to prevent or remedy the effects of such contravention.
Similarly, section 31L of NEMA empowers an EMIs to issue a compliance notice when
there are reasonable grounds to believe that a person has not complied with

environmental legislation (i.e. WUA or licence condition).

192 DWS Warning Letter: Annexure A para 2.3.

193 DWS Warning Letter: Annexure A para 3.2.

144 31L of the NEMA; see Table 1 above.

145 See para 2.2 above; Oosthuizen M, van der Linde M and Basson E "National Environmental Management
Act 107 of 1998 (NEMA)" 189.

146 Feris PELJ 55.
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Although the DWS distinguishes between directives and compliance notices as separate
CME tools, in practice, it often treats them as a single instrument.1#’ It departs from this
distinction by subsequently defining them, on the same page, as a unified CME tool.1%8
This practice may undermine the distinct legal character and procedural basis of each
tool, as they are recognised in law as separate and independent enforcement instruments,

each with its own statutory purpose and procedural requirements.14?

Furthermore, in practice, DWS uses a compliance notice as a preliminary CME tool, serving
as a "notice of intention to issue a directive".1*0 It is mainly used to afford an unauthorised
or contravening user an opportunity to rectify the non-compliance.!>! It further assists
DWS in complying with the requirements of the PAJA,152 by affording the contravening
user an opportunity to raise any other matter in the representations of what DWS accept
as a contravention. In addition, non-compliance with a compliance notice also constitutes

an offence, whereby criminal proceedings may be instituted.!%3

3.7.1.3 Directives

The NWA provides four primary provisions empowering the DWS to issue directives,
namely sections 19, 20, 53, and 118; the latter falls outside the scope of this study.
Directives constitute a core CME tool used by DWS to enforce the NVIWA generally and the

conditions of WUAs in particular.

Section 19 of the NWA empowers the DWS to issue a Directive to any person who has
caused, is causing, or may potentially cause pollution of a water resource. The Directive
requires the individual to take reasonable measures to prevent, cease, or mitigate the

continuation or recurrence of the pollution, in line with the general duty of care.

197 DWS CME Annual Report 2023)|24 5.

148 DWS CME Annual Report 2023)|24 5.

149 Section 31L of the NEMA; sections 19, 20, and 53 of the NWA; Oosthuizen M, van der Linde M and
Basson E "National Environmental Management Act 107 of 1998 (NEMA)" 189.

150 pe Jager N.O v Minister of Water Affairs (5481/2022) [2025] ZAMPMHC 8 para 17.

151 Feris 2017 PELJ55.

152 Section 3 of PAJA; see para 2.5 above.

153 Section 151 of the NWA.
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Section 20 of the NWA empowers DWS to issue a Directive in response to an emergency
incident, whether imminent or already occurring, that presents an immediate threat of
pollution to water resources. The Directive may require the responsible party to implement
specific measures to prevent or contain the effects of the incident, as prescribed in the

Directive.

A Section 53 Directive under the NWA is issued in response to a contravention arising
from an unauthorised water use or failure to comply with the conditions attached to WUA,
which could include pollution of water resources through effluent that does not meet
discharge standards. If the user fails to comply with the Directive, DWS may take steps
to rectify the contravening activity, and the costs of corrective measures may be recovered

from the non-compliant user.>*

Section 151 of the NWA lists several acts that constitute criminal offences, one of which
is the failure to comply with a directive issued under sections 19, 20, 53, or 118 of the
NWA. In such cases, the DWS is empowered to take remedial measures on its own
initiative to address acts of pollution or degradation.!>* It may, subsequently, recover the
costs of those remedial measures from the owner, person in control, or user of the land
from which the pollution originates.!*® This authority extends to emergency incidents
involving the release or potential release of pollutants or hazardous substances into a

water resource.1%’

3.7.2 Civil action

In general, civil action as a CME tool may take two primary forms. The first is an
application for an interdict, where the DWS seeks to prevent or compel certain conduct

to stop ongoing or imminent harm to a water resource.'>® The second is a civil claim for

154 Mdlalose Evaluation of the water use licensing regime of the National Water Act in advancing the
protection and conservation of water resources 23.

155 Section 19(4) of the NWA.

156 See para 3.6.2 below.

157 Section 20 of the NWA.

158 Section 155 of NWA.
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damages, through which the DWS may recover costs it has incurred in undertaking
remedial measures necessitated by unlawful water use or pollution.!>® This action does

not preclude DWS from taking any other enforcement measures in concurrence with it.160

Civil claims constitute one of the CME tools at the DWS's disposal in addressing incidents
of water resource pollution.'s! In its general form, civil action empowers the DWS to
approach a competent court to compel a person or entity to comply with the provisions
of the NWA, including adherence to Directives issued in terms sections 19, 20 and 53 of
the NWA, this tool is mostly used to recover the costs that DWS might have incurred in

taking remedial measures to remediate the pollution.162

3.7.3 Criminal prosecution

Criminal prosecution is also one of the CME tools available to DWS. The VWA list various
instances of non-compliance as criminal offences.63 These include, inter alia, the pollution
of water resources, failure to comply with a Directive issued under the NWA and breaches
of conditions attached to water use authorisations. The sanctions applicable to
contraventions of the offences listed in section 151(1) of the NWA include a fine,
imprisonment for a period not exceeding five years, or both. In the case of a second or

subsequent conviction, a fine or imprisonment for up to ten years, or both.164

Once the DWS has completed an investigation and identified conduct that constitutes an
offence under the NWA,%> the matter must be referred to the National Prosecuting
Authority (hereinafter NPA), as only the NPA may institute and conduct criminal
proceedings on behalf of the State in terms of section 179 of the Constitution and section
20 of the National Prosecuting Authority Act 32 of 1998.166

159 Section 19(5) of NWA.

160 DWS CME Annual Report 2023|124 23.
161 DWS CME Annual Report 2023|124 23.
162 Section 19(5) and 20(7) of the NWA.

163 Section 151(1) of the NWA.

164 Section 151(2) of the NWA.

165 DWS CME Annual Report 2022123 5.

166 See para 5.3 below.
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3.7.4 Suspension of water use authorisation

In terms of section 54 of the NWA, DWS may suspend or withdraw entitlement to use a
water resource if a person fails to comply with the conditions of such an entitlement. The
suspension may be for a specified period or remain in effect until the DWS is satisfied that
the non-compliance has been rectified. This is mostly invoked upon failure by a

contravening user to comply with the Directive.

3.8 Chapter Summary

This chapter has outlined the compliance and enforcement tools available under the NWA
that may be employed by DWS CME functionaries and EMIs to ensure compliance with
WUA conditions and the provisions of the NWA. These tools apply generally to all water
uses listed under section 21 of the VWA and are not limited to WWTWs effluent discharge

into water resources.

The chapter further examined the human capacity of EMIs within the DWS and their CMAs
to effectively implement the water pollution provisions of the NIWA. It outlined the purpose
of CME in ensuring lawful water use and protecting water resources, as well as the
conceptual distinction between compliance monitoring and enforcement. In addition, it
detailed the legal powers of EMIs under both the NEMA and the NWA, including their
designation and functional scope. Overall, the chapter demonstrates how these tools
enable the DWS to give effect to its constitutional and legislative mandate to safeguard

South Africa's water resources.

The following chapter builds on this analysis by examining recorded incidences of water
resource pollution during the 2022/23 and 2023/24 financial years. It provides further

insight into the extent and nature of non-compliance by WWTWs during this period
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Chapter 4 Water Pollution Incidents

4.1 Introduction

Chapter 2 outlined the established constitutional and legislative framework governing
water resource protection, while Chapter 3 examined the CME tools available under the
NWA, as well as the institutional capacity of the DWS to implement these instruments.
Against this background, the present chapter shifts the focus to the actual occurrence of
water resource pollution by WSAs, since the legislative framework, enforcement tools,
and institutional capacity discussed in the preceding chapters ultimately find application

in responding to these incidents of pollution.

Accordingly, this chapter examines documented incidents of water resource pollution,
primarily, as reported in the DWS' National Green Drop Report (2022), Green Drop Watch
Report (2023) and CME annual reports of 2022/23 and 2023/24, with the objective of
assessing the extent and frequency of such events. The analysis focuses on pollution
incidents recorded over the 2022/2023 to 2023/2024 years of performance, covering a
two-year period. Each performance year spans from 1 April to 31 March of the following
year. This timeframe provides a sufficient series of data to identify trends in CME
performance by DWS and CMAs, 167 as well as to evaluate the effluent quality compliance
levels achieved by WSAs during the same period, as per the National Green Drop 2022

report.

These reports (CME Annual and Green Drop National Reports) serve as data source in
developing an understanding of the extent to which the NWA empowers the EMIs to
prevent water resource pollution, it is primary account of DWS, as part of an executive
branch of the state, on how successful or otherwise it has been in implementing the
legislation (the NWA),1%8 with particular reference to water resource protection from
WWTWs.

167 See para 3.2 above.
168 See para 2.1-2.3.
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The primary record of water pollution incidents by WSAs is captured on the Integrated
Regulatory Information System (hereinafter IRIS) by WSAs themselves as part of a self-
reporting monitoring programme, on time interval indicated in their WUAs, which serves
as the main data source for the Green Drop reports.1%® For CME reports, the DWS relies
on its National Compliance Information Management System (NCIMS) and the
Enforcement Case Management System (ECMS).170 Data from these systems is analysed

specifically for Green Drop Reports and CME annual reporting, respectively.!’1

4.2 What is a Water Pollution Incident?

The legal definition of water resource pollution incident refers to the "alteration of water
resources attributes in a manner that renders it unsuitable for any use that is expected of
it or harmful to human beings or its quality objectives or aquatic species".1”? In addition
to section 1 of the NWA's definition of water resource, section 20 of the NIWA also provides
for another category of pollution incident, classified as emergency incident with similar
effects to the section 1 definition. An emergency incident refers to "any incident or
accident involving a substance that pollutes or has the potential to pollute a water
resource". These definitions will become important later in evaluating the rate of pollution

and the relevance of the enforcement response by the DWS.173

In the reading of the sections 1 and 20 of the NWA, incidents of pollution are a distinct
and discrete act of water pollution by a user at one point in time, mostly on a day. Support
for this interpretation is also found in the Strategy, which refers to "repeat offenders”. in

that it refers to "repeat offenders". The use of this term suggests that an incident of

169 DWS Green Drop Watch Report 2023 vi; DWS Green Drop National Report 22 3

170 DWS National State of Water Report 2023 181.

171 Sections 139-141 of the NWA establish the framework for national water information systems, including
hydrological, water quality, and groundwater data, as well as a register of water use authorisations.
Their objectives are to support the protection, sustainable use, and management of water resources,
facilitate planning, research, environmental assessments, and disaster management, and ensure access
to information on the status of water resources. They also provide for the collection of data, documents,
samples, or materials necessary for monitoring and managing water resources.

172 Section 1 of the NWA.

173 See para 4.41 and 4.5.2 below.
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pollution is regarded as a single violation committed by a user at a particular point in time,

which may recur during subsequent monitoring periods.

For this study, the focus is limited to the one hundred and forty-four (144) WSAs currently
authorised in South Africa, and the number of recorded incidents over a defined period of
time, which is a day (24-hour period), in which they commit pollution violations in

contravention of the NWA.

4.3 A Measure of Water Resource Pollution

A WWTW effluent discharge constitutes a water use as defined under section 21(f) and
(g) of the NMWA. Such a discharge may be authorised in one of two ways, either under a
general authorisation in terms of section 39 of the NIWA,17# or through a licence issued in
terms of section 40 of the NWA. General authorisations prescribe two categories of
permissible effluent discharge quality limits: general limits and special limits,!’> the latter

being largely determined by the RQOs of the receiving water resource.!”®

Under a general authorisation, a WSA may discharge treated wastewater into a water
resource up to a maximum volume of 2 000 m3 per day.’” While monitoring and reporting
to the DWS's IRIS is monthly;!78 however, this does not permit a WSA to contravene the
authorised discharge standards on non-reporting days.!”? Thus, even though WSAs are
required to submit monthly reports to DWS on the quality of treated wastewater effluent
discharged, they remain obliged to comply with the prescribed effluent quality standards

at least 90% of the authorised time points. 180

On the other hand, the special limits are informed by the RQOs of the receiving body of

WWTW discharge, which are derived from the water resource classification system.81

174 GN R665 in GG 36820 of 06 September 2013.

175 Ttem 2.7 in GN R665 in GG 36820 of 06 September 2013.

176 Ttem 2.14 in GN R665 in GG 36820 of 06 September 2013

177 Ttem 2.7 in GN R665 in GG 36820 of 06 September 2013.

178 Section 141 of the NWA.

173 DWS Green Drop National Report 2022 2; Ttem 3.14(b) in GN R665 in GG 36820 of 06 September 2013.
180 DWS Green Drop National Report 2022 2.

181 Reg 2(1) in GN R810 in GG 33541 of 17 September 2010.
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Class I represents the highest effluent compliance standards, as these water resources
are in a pristine condition and therefore require a higher level of protection.!8 It should
further be noted that WWTW effluent quality discharge in Class I water resources is
generally consistent across different water management areas, and in some cases, the
special limits prescribed under general authorisations are more stringent than the Class I

effluent receiving standards.

In summary, the WSA 90% compliance requirement is assessed using general
authorisation standards or licensed conditions, with the latter linked to RQOs classification
of the receiving water resource from the WWTW point of effluent discharge. And any non-
compliance with the WUA conditions related to effluent quality equates to water resource

pollution. 183

4.4 DWS Compliance Monitoring and Enforcement: Annual Performance

Planning

Incidents of water resource pollution, as indicated in the 2018 DWS' Strategy, are tracked
by the DWS through various tools, platforms, and programmes.i®* As part of its
organisational performance management, the DWS sets performance indicators and
targets, including those related to CME functions, in its Annual Performance Plan
(hereinafter APP), and reports on this planned performance in its Annual Report
(hereinafter AR) each year.18

APPs and ARs are the most reliable and independently auditable instruments that organs
of state use to measure their performance in achieving organisational objectives,!86

including the implementation of core legislation such as the NWA by the DWS.

182 Reg 3(a) in GN R810 in GG 33541 of 17 September 2010.

183 See para 4.5.3 below.

184 DWS CME Strategy 10-16.

185 Regs 25 and 31 in GN R877 in GG 40167 of 29 July 2016

186 Auditor-General 2025 https://pfma-2021-2022.agsareports.co.za/audit-101/?utm
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From the 2020/21 to 2023/24 performance years, the DWS has maintained four
performance indicators to measure progress toward achieving the strategic outcome of
"enhanced regulation of the water and sanitation sector" (see Table 4 below). The
overarching objective, as set out in section 2 of the NWA, is to protect water resources in
the public interest and for the benefit of current and future generations. These
performance indicators, which relate directly to CME functions, have remained consistent
throughout the period, providing a reliable three-year data series that illustrates patterns
of performance in implementing the NWA's CME provisions. The relevance and directness
of these APP and AR documents cannot be overstated, as they reflect the DWS's approach
to CME performance at the organisational level and serve as authoritative evidence for

evaluating compliance and regulatory effectiveness.

These indicators include: (i) number of water users monitored, (ii) number of WWS
assessed for Green Drop, (iii) percentage of reported compliance cases investigated, and
lastly (iv) number of non-compliant WWS monitored. Collectively, these indicators provide
a basis for assessing the DWS regulatory performance and its efforts to ensure compliance
with WUA conditions by WWTWs.

Table 4: Four years APP targets
Annual Performance Plan

Outcome Enhanced regulation of the water and sanitation sector

Output e 65% Compliance to environmental legislation by 2025
[2020/21 performance year]

e Water resource regulatory prescripts developed and
implemented [2021/22 — 2023/24 performance year]

Annual Output Targets 2020/21187 2021/22188 2022/2318° 2023/241%°

Output Indicator 1: Number of | 333 324 379 406

water users monitored for

compliance

187 DWS APP 2020/21 47-48.
188 DWS APP 2021/22 33-34.
189 DWS APP 2022/23 52.
190 DWS APP 2023/24 60.
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Annual Performance Plan

Outcome Enhanced regulation of the water and sanitation sector

Output e 65% Compliance to environmental legislation by 2025
[2020/21 performance year]

e Water resource regulatory prescripts developed and
implemented [2021/22 — 2023/24 performance year]

Annual Output Targets 2020/21187 2021/22188 2022/23189 2023/241%°
Output Indicator 2: Percentage | 80% 80% 80% 80%

of reported non-compliant cases

investigated

Output Indicator 3: Number of | 963 963 0 1004

wastewater  supply  systems

assessed for compliance with the

Green Drop Regulatory

requirements

Output Indicator 4: Number of | 341 366 408 429
non-compliant wastewater

systems monitored against the

Regulatory Requirements

The number of users monitored for compliance with their WUA conditions is an important
point to reflect on because it paints the scope that EMIs within the DWS need to traverse
to fulfil their responsibility of protecting the water resources from non-compliance of
users. For instance, in 2020/21 there were about 85,000 billed water users,!°! a figure

which remained constant till 2023/24,1°? and about 55000 registered user.1%3

By contrast, the number of reported cases is not a known figure at the beginning of the
planning stage, and it is therefore captured as a percentage target. The percentage target
constitutes the second performance indicator, which relates to cases reported to the DWS

through various channels, including complaints, referrals, water use licence monitoring

191 DWS APP 2020/21 16.
192 DWS APP 2023/24 28.
193 DWS National State of Water Report 2023 183.
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results (IRIS), validation and verification processes, and site visits by officials.1?* This is
an important indicator to investigate, as it illustrates the extent to which reported cases

are pursued and provides insight into the nature of enforcement actions that follow.

The third and fourth performance indicators are somewhat related, the former results in
Green Drop assessment reports whilst the latter monitor those systems that have been
found non-compliant as part of the assessments, this is important indicator because it
goes into the heart of CME function, enforcement.1® In this regard, the Green Drop
assessments do not merely evaluate WWTW performance, but also serve as a regulatory
tool for identifying risks, compliance failures, and operational deficiencies within WWSs.
The subsequent monitoring of hon-compliant systems enables the DWS to track corrective
actions, assess whether WSAs are implementing remedial measures, and determine

whether further enforcement intervention is necessary.1%

As it will be indicated in Table 5 below, in 2020/21, performance across all output
indicators was significantly below target, with major shortfalls in the monitoring of water

users and WWSs. This underperformance can be attributed to the COVID-19 pandemic.%’

Table 5. Four years APP Target Achievement/Shortfall
Annual Report

Outcome Enhanced regulation of the water and sanitation sector
Output 65% Compliance to environmental legislation by 2025
Annual Output Target | 2020/211%8 2021/221%° | 2022/23200 2023/242%01

Achievement

Output Indicator 1: Number of | 172 (under y 161) | 338 (over by | 422 (over by | 429 (over by
water users monitored for 14) 43) 25)

compliance

194 DWS APP 2023/24 184.

195 DWS APP 2023/24 187.

%6 DWS Green Drop National Report 2022 18.
197 DWS CME Annual Report 2022/23 26.

198 DWS AR 2020/21 104.

199 DWS AR 2021/22 69-70.

200 DWS AR 2022/23 78-79.

201 DWS AR 2023/24 87-88.
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Annual Report

Outcome Enhanced regulation of the water and sanitation sector
Output 65% Compliance to environmental legislation by 2025
Annual Output  Target | 2020/211°8 2021/221%° | 2022/23200 2023/242%01
Achievement
Output Indicator 2: | 74% (153 of 206 | 88% (324 of | 81% (344 out | 80% (467 of
Percentage of reported non- | cases) 367) of 342) 583)
compliant cases investigated cases

investigated
Output Indicator 3: Number of | 0 (under 100%) 992 (Over by | 0 (No Green | 1004 (Green
wastewater supply  systems 29) Drop Drop Watch
assessed for compliance with the Assessment) Report)

Green Drop Regulatory

requirements

Output Indicator 4: Number of | No report 462 (over by | 455 (47 over) | 438 (over by

non-compliant wastewater 96) 9)
systems monitored against the

Regulatory Requirements

However, from 2021/22 onwards, there was a marked recovery, with DWS consistently
meeting or exceeding most of its annual performance output targets. Monitoring of water
users and non-compliant WWS improved steadily, often surpassing planned targets, while
investigations of reported cases stabilised at or above 80%. The Green Drop assessments
reflected a clear bi-annual cyclical pattern, with publication of WWSs assessment report
in 2022 and the Watch Report in 2023. It is important to note that the DWS planned to
monitor 435 WWSs that were found non-compliant with regulatory requirements, and this

number represents almost half of all the WWSs owned by WSAs.202

4.5 Incidents of Water Resources Pollution: CME Annual Reporting

Perspective

In addition to the APP and AR, CME functionaries within the DWS produce more detailed
accounts of CME activities through dedicated CME Annual Reports. The 2023/24 report

202 DWS APP 2023/24 to 2025/26 187.
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continues a decade-long practice of producing this specialised form of reporting. These
reports present compliance and enforcement information by user category (sector),
including WWTWSs, and express compliance levels as a percentage of adherence to WUA

conditions (refer to Annexure B for typical WUA conditions)

The conditions are classified as either administrative or technical. Technical licence
conditions have a direct impact on the performance of WWTWs in fulfilling their
responsibility to prevent water resources pollution, while administrative conditions serve
as supporting requirements to enable compliance with the technical conditions (refer to

Annexure C for a compliance scorecard).

As outlined in Annexure C, percentage compliance is determined based on assessable
points linked to the conditions of the licence, with the compliance and non-compliance
findings converted into a percentage score of overall compliance by a user (refer to

Annexure D for scorecard calculation template).

It should be noted that compliance with licence conditions does not necessarily imply that
a user does not contribute to water resource pollution. It is possible for a user to exceed
the compliance threshold, for example, achieving over 65% compliance; yet still have an
incident of water resource pollution. This was the case at the Rietspruit WWTW, operated
by eMalahleni Local Municipality, which achieved 67% compliance during monitoring but
nonetheless triggered enforcement action by DWS due to a pollution incident observed

during the monitoring exercise.?%3

4.5.1 CME Annual Reports

The CME Annual Reports provide a comprehensive overview of the NWA violations from
the year preceding their publication, from the perspective of CME functionaries.?* As
noted previously, compliance monitoring within DWS is guided both by planned

performance and by the capacity to respond to unplanned NWA violations as they are

203 DWS CME Annual Report 2022/23 71.
204 DWS CME Annual Report 2022/23 10.
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reported. This dual approach is reflected in the inclusion of two compliance monitoring
performance indicators in the APP (refer to Output Indicators 1 and 2 in Table 4 above),

representing the proactive and reactive dimensions of DWS's Strategy.2%°

4.5.1.1 Proactive compliance monitoring

As of 2023, there were 55 000 registered users in South Africa.2% The targeted number
for compliance monitoring inspection against the overall users still represents less than a

percentage point of all these registered users.2%”

Of the 422 and 433 water users monitored for compliance in the 2022/23 and 2023/24
financial years,2® only 46 and 75, respectively, were WWTWSs operated by
municipalities.2% Only 28% of them were found compliant with their licence conditions in
2022/23, whilst only 5% were compliant in 2023/24.210

4.5.1.2 Reactive compliance monitoring

In must be noted that non-compliance reports are not limited to water use under section
21(f) and (g) of the NWA, which relates to effluent discharge of treated wastewater, they
also include all uses under section 21 of NWA. However, the specific focus of this study is
on municipalities that serve as WSAs and operate WWTWs and therefore relate to water
use under Section 21(f) and (g) of the NIWA.

In 2022/23, the DWS set a target to investigate 80% of reported cases. Out of 460 cases
reported, 386 were investigated, representing an achievement of 84%, which exceeded
the target by 4%.21! Similarly, in 2023/24, the target remained at 80%. A total of 583

205 DWS CME Strategy 2018 4.

206 DWS National State of Water Report 2023 183.

207 DWS CME Annual Report 2022/23 26.

208 DWS CME Annual Report 2022/23 30; DWS CME Annual Report 2023/24 46.

209 DWS CME Annual Report 2022/23 30-31; DWS CME Annual Report 2023/24 46-47.
210 DWS CME Annual Report 2022/23 71-74; DWS CME Annual Report 2023/24 100-107.
211 DWS CME Annual Report 2022/23 33.
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cases were reported, of which 467 were investigated, resulting in an achievement of

exactly 80%, thereby meeting but not exceeding the set target.212

Reported Cases of Non-Complaince: 2022/23 - 20223/24
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Figure 5 Reported Cases of Non-Compliance 22-24

Figure 5 above illustrates the persistent level of non-compliance by WWTWs (WSAs),
dwarfed by the agricultural sector. The reported cases of non-compliance for 2022/23 and
2023/24 show that WWTWSs remained one of the most significant contributors to reported
cases. In both years, WWTWSs accounted for close to 30% of all reported cases, making

it the single largest sector of concern.

Figure 5 also represents 292 reported cases over the two years, which is twice the total
number of WSAs in South Africa. Even if the cases were evenly distributed, each WSA
would be reported twice, indicating that certain WSAs were cited multiple times during
this period. This high proportion likely underscores persistent compliance challenges
within WSAs.

212 Department of Water and Sanitation CME Annual Report 2023/24 52.
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4.6 Incidents of Water Resources Pollution: Green Drop Reports
4.6.1 What is Green Drop?

The Green Drop assessment is an incentive-based regulatory programme aimed at
encouraging WSAs to comply with the effluent quality standards stipulated in their
wastewater discharge authorisations, whether under general or special limits.213 The
incentive component is derived from sector recognition, with awards and public esteem
granted to WSAs that demonstrate excellence in compliance and wastewater management

performance.?!4

The WSAs, for the purposes of Green Drop certification, are assessed through a Green
Drop Standard. The standard is constituted by five Key Performance Areas (hereinafter
KPAs) that add up to 100% with bonus and penalties constituting fifteen percent each.
The KPAs are capacity management (15%), environmental management (15%), financial
management (20%), technical management (20%), and effluent and sludge compliance
(30%).215

KPA E deals with the effluent and sludge compliance, which falls directly within the scope
of this study as it assesses effluent and sludge quality compliance. It is further subdivided
into four sub-areas, namely: (i) submission of compliance monitoring data (sampling test
results) to the Department of Water and Sanitation (DWS); (ii) possession of a valid water
use licence; (iii) compliance of effluent discharge quality with physical, microbiological,
and chemical standards; and (iv) classification of sludge in accordance with applicable
guidelines.?® Compliance with KPA E generally indicates that a WWS is not polluting water
resources. However, a WSA may achieve the 90% threshold for this KPA and still fail to
obtain Green Drop certification. Conversely, no WSA can obtain Green Drop certification

without first meeting the KPA E requirements.

213 GN R665 in GG 36820 of 06 September 2013.
214 Ntombela et a/ Water SA 704.

215 DWS Green Drop National Report 2022 6-8.
216 DWS Green Drop National Report 2022 7-8.
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For the reasons outlined above, the analysis of water resource pollution incidents, as
presented in Green Drop Reports, in this study will be undertaken through the lens of
WWS performance against KPA E, as reflected in the diagnostic reporting approach of the
Green Drop Report. This diagnostic snapshot represents an effort by DWS to identify

specific areas of strong or weak performance within the overall score of a WSA.27

4.6.2 Green Drop incidents of non-compliance

The primary record of water pollution incidents by WSAs is captured on the IRIS system
by WSAs themselves, a self-reporting, as part of monitoring programme, which serves as
the main data source for the Green Drop reports.218 The same reporting requirement also

forms a standard condition of water use authorisations.

In 2022, DWS reported on a Green Drop Certification audit conducted across all 850
WWSs operated by the hundred and forty four (144) WSAs for the period July 2020 —
June 2021 (WSA financial year),?1° which was 100% coverage, this is from all 995 WWSs
in South Africa, including those that are not operated by WSAs.?20 This means every
WWTW and its point of discharge into the river system was assessed for compliance at
90% threshold with its WUA conditions, from this assessment, only 22 WWSs managed
to achieve a minimum threshold of 90%.22! It must noted that WSA-owned and operated

WWSs constitute 80% of all WWSs within the Green Drop assessment pool.

The 334 WWSs, which represent 39% of the overall that WWSs, received less than 31%.
These are WWSs that are then constantly being monitored from a regulatory compliance
point of view (Output Indicator 4 in DWS' APP).222 The regulatory enforcement in this
instance refers to the submission, by WSA, a "corrective action plan" to DWS within 60

days from the publication of the Green Drop report.?23 It must be noted that DWS issued

217 DWS Green Drop National Report 2022 3.
218 DWS Green Drop Watch Report 2023 vi.
219 DWS Green Drop National Report 2022 6.
220 DWS Green Drop National Report 2022 x.
221 DWS Green Drop National Report 2022 10.
222 DWS Green Drop National Report 2022 xi.
223 DWS Green Drop National Report 2022 44.
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non-compliance letters to all 334 WSAs whose systems scored below 31%.22% These
WWSs reflect significant failures in treatment and sewer collection performance,
attributable to inadequate infrastructure investment and insufficient operational and

technical capacity.2?

4.6.3 The 2022 diagnostic view on the effluent and sludge compliance performance area

In 2022, the Green Drop Report highlighted a serious trend of non-compliance under KPA
E. A total of 56% (475) of all WWSs were scored as critical, meaning they failed to achieve
more than 31% compliance in effluent and sludge quality, not in the overall score, but
specifically in relation to discharged effluent quality and sludge treatment. Furthermore,
seven WSSs fell within the range of partial compliance, scoring below 80% but above
31%.2%6

In an ideal scenario, no WSS should score below 31% in any of its KPAs, particularly in
effluent and sludge compliance. The benchmark for optimal performance is to achieve
scores above 80% across all KPAs,??” with systems operating within the range of 80—
100% regarded as functioning at an optimal level.2?®¢ However, as can be deduced from
Figure 6 below,?? it indicate the gaps in so many respects, it summarises the national

KPA E score per province.

224 DWS Green Drop Watch Report 2023 vii.

225 DWS Green Drop National Report 2022 10.

226 DWS Green Drop National Report 2022 20.

227 DWS Green Drop National Report 2022 20.

228 DWS Green Drop National Report 2022 47.

229 DWS Green Drop National Report 2022 47, 93, 140, 177, 227, 263, 306, 341 and 398.
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National WSA Operated Systems Performance Overview
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Figure 6 National WSA Operated System Overview

Figure 6 above reveals a widespread national crisis in effluent and sludge compliance. A
substantial proportion of WWSs scored below the 90% threshold, which, by implication,
constitutes incidents of water resource pollution. Of these, a critical share failed to score
above 31%, indicating severe and persistent non-compliance, which can be deemed a
system's dysfunction; while many others fell within the partial compliance range of 31—

79%, still well below the minimum acceptable standard.

In practical terms, each monitoring period, whether sampled daily or monthly, in line with
WUA conditions, it represents a repeated occurrence of pollution. This national pattern
demonstrates that water resources are being consistently and widely compromised, with

only a limited number of WSSs operating within the optimal range of 80—100%.

In summary, there were 777 wastewater supply systems that operated below 80% of the

KPA E, thus these WSAs have polluted water resources throughout the year under review.
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This number far exceeds the number of WWSs that were diagnosed as critical, below 31%

on the overall score, which was 334.230

4.6.4 The 2023 Green Drop Watch Report

The 2023 Green Drop Watch Report (hereinafter the "Watch Report") is a follow-up
assessment designed to track improvements against the 2022 Green Drop National
Report, 23! which serves as the baseline. The Watch Report focuses on three key areas:
firstly, the implementation of corrective action plans for systems that scored below 31%
overall;232 secondly, the extent to which these corrective action plans have been funded;
and thirdly, the interventions implemented by the DWS in response to the identified
deficiencies.?33 The Watch Report focuses on the 334 dysfunctional systems, that were

flagged in 2022 Green Drop National Report.

This regulatory intervention, the Watch Report, by DWS seems to be an enforcement of
some sort. It does not assess compliance for the period under review; it is a support

programme to assist the under performers in terms of Green Drop Assessment.

4.7 Chapter Summary

This chapter set out to examine the state of water resource pollution associated with WWS
operated by WSAs, with particular reference to recorded pollution incidents reported through
Green Drop and CME reporting systems. It has presented empirical evidence outlining the extent
and nature of water resource pollution associated with these systems. The main findings
indicate persistent and widespread non-compliance across WWTW operations, reflected
in low levels of Green Drop certification and a significant proportion of systems classified
as high risk or in need of intervention. The next chapter shifts the focus from the observed
pollution trends to the manner in which the DWS responds to these challenges through
its CME tools under the NWA.

230 DWS Green Drop National Report 2022 xi.
231 DWS Green Drop Watch Report 2023 1.
232 DWS Green Drop Watch Report 2023 vii.
233 DWS Green Drop Watch Report 2023 vii.
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Chapter 5 The DWS's Level of Enforcement and Choice of CME Tools

5.1 Introduction

This chapter builds on the constitutional and legal framework for water resource
protection outlined in Chapter 2, as well as the CME tools established under the NIWA and
examined in Chapter 3. It also draws on the empirical evidence of water resource pollution
by WSAs presented in Chapter 4. Taken together, these chapters provide the legal basis,
enforcement instruments, and factual context necessary to assess the regulatory response
to water resource pollution. Within this broader framework, the present chapter focuses
on how the DWS responds to the incidences of non-compliance and pollution identified in
Chapter 4. It examines the deployment of CME tools under the NWA and evaluates the
extent to which these instruments are applied in practice in relation to non-compliant
WWSs.

This chapter will assess the DWS prioritisation approach in selecting and implementing
enforcement interventions, with particular emphasis on high-risk and critically non-
compliant wastewater systems. The analysis will draw on baseline data from 828 WWSs,
derived from a total of 850 systems assessed, excluding the 22 systems that achieved
Green Drop certification. Of these, 31% were identified as being in a critical condition,

forming the basis for evaluating compliance monitoring and enforcement responses

In line with this risk profile, the DWS CME approach would be expected to prioritise
interventions against non-compliant WWTW following the publication of the 2022 Green
Drop Report, which revealed a widespread pattern of non-compliance. In this regard,
Output Indicator 4 of the DWS' 2022/23-2023/24 APP targets the monitoring of more
than 400 non-compliant WWS (see Table 5 above). This target is consistent with the DWS'
prioritisation framework, which focuses on high-impact polluters and repeat non-
compliant water users. The 2023/24 audited AR states that the DWS achieved compliance
monitoring of 455 WWSs in 2022/23 (used as the baseline year for the 2023/24 plan),
while 438 systems were monitored in 2023/24 under Output Indicator 4 (see Table 5
above).
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In addition to ARs, the 2023/24 CME Annual Report reported other compliance monitoring

in relation to WWSs, as depicted in Table 5 below.23*

Of particular importance is that the DWS ARs and APPs do not specify the enforcement
tools or actions taken against non-compliant WWSs under Output Indicator 4. These
reports merely indicate that compliance monitoring was conducted, without providing
details on subsequent enforcement measures. This points to the conclusion that any
follow-up enforcement actions are reported separately through the DWS CME Annual

Reports.

5.2 Enforcement Investigations

The choice of an enforcement action or tool arises from the outcome of an investigation,
a formal process undertaken by the DWS upon a reasonable suspicion that the provisions
of the NWA or the conditions of WUA have been violated. The purpose of this process is

to gather admissible evidence to inform and support appropriate enforcement action.?3°

It is evident that there is no further need to conduct investigation of non-compliant WWS
based on Green Drop report, however, as stated previous WWSs can be repeated violators
of the WUA conditions and the NWA in general, to this end DWS record and investigate
reported cases of violation, as depicted in Figure 8 below,%3¢ over the period of three

years, starting in 2021/22 to 23/24 financial year.

234 DWS CME Annual Report 2023/24 55.
235 DWS CME Annual Report 2023/24 5.
236 DWS CME Annual Report 2023/24 55.
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Reported Cases Across Sectors
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Figure 7 Reported Cases on Non-Compliant?”

Figure 7 above indicates that WWSs consistently represent the highest proportion of
reported non-compliance cases across the three financial years (2021/22, 2022/23, and
2023/24). In the 2023/24 financial year, reported non-compliance cases for WWSs peaked
at 171 cases, showing a notable increase compared to 2022/23, when cases were around
125, and 2021/22, when they were slightly over 100. This upward trajectory suggests

consistent and persistent challenge of compliance by WWSs.

Of these reasonable suspicion of non-compliance cases, DWS followed the reports with
investigations. Figure 8 below shows that WWSs consistently account for the largest share
of investigated non-compliance cases across all three financial years (2021/22, 2022/23,

and 2023/24), in line with the reported figures in Figure 8 above. 238

237 DWS CME Annual Report 2023/24 55.
238 DWS CME Annual Report 2023/24 55.
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Investigated Cases
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Figure 8 Investigated Cases??

The overall investigation rate across all sectors was above 90% only in 2021/22 but
declined to 84% (2022/23) and 80% (2023/24). For WWSs specifically, the rates were
89.3%, 77.6%, and 81.3% in all three years, indicating that less than 90% of reported

non-compliance cases were investigated in the latter two years.

5.3 Enforcement Measures

In the CME hierarchy, the "stick" follows the "carrot." In response to non-compliance
identified through Green Drop assessments, CME plans, and reported or investigated
cases, the DWS would, where necessary, employ enforcement measures to ensure that

WSAs address their non-compliance.

Figure 9 below summarises the enforcement actions and types of the NWA tools that the
DWS deployed to address non-compliance across all sectors of water users.?* In general,
DWS predominantly issues Notices as an initial enforcement response to non-compliance.

The subsequent issuance of Directives represents a significantly lower proportion relative

239 DWS CME Annual Report 2023/24 55.
240 DWS CME Annual Report 2023/24 55.
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to Notices, suggesting that most non-compliant users take corrective action following the

issuance of a Notice.
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Figure 9 Employed Enforcement Measures®*

However, there was a marked increase in criminal enforcement during the 2022/23
financial year. The humber of criminal cases opened rose sharply from six (6) in 2021/22
to seventeen (17) in 2022/23 and further escalated to sixty-three (63) in 2023/24. It is
also noteworthy that the number of cases referred to the NPA increased from zero (0) to
twelve (12) over the same two-year period, indicating a strengthening of DWS's transition
from administrative enforcement actions to criminal prosecution in addressing persistent

non-compliance.

241 DWS CME Annual Report 2023/24 55.
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Figure 10 CME Tools within WWSs*#

Figure 10 above illustrates the use of CME tools over three years against WWSs.2# It
compares the performance of Local Government (as WWSs) with that of the overall use

of CME tools across the sectors.

Overall, the administrative enforcement tools, such as Notices and Directives, are used
far more frequently than criminal enforcement actions, with WWSs taking a biggest
portion of issued tools. Notices issued remain the most widely used CME tool throughout
the three years. Both in WWSs and all other sectors show a consistent increase in the

number of Notices issued.

While WSAs were consistently issued with between 66 and 71 Notices each year, the total
across all sectors was significantly higher, averaging around 195 Notices and
approximately 65 Directives per year for WWSs. WWSs accounted for the largest portion

242 DWS CME Annual Report 2023/24 55.
243 DWS CME Annual Report 2023/24 55.
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of the Notices and Directives issued, indicating that this sector remains a key focus of
DWS CME efforts.

This consistently higher use of administrative tools compared to other enforcement
measures before 2023/24 indicates a strong emphasis on promoting compliance through
administrative actions before resorting to criminal proceedings. However, there was a
clear departure from this trend in 2023/24, as the number of criminal cases opened
increased substantially, rising from relatively few in previous years to levels comparable

with Notices and Directives.

Although the total number of cases referred to the NPA remained small, they showed a
significant increase of about 100% in 2023/24 compared to the previous years, with
WWSs accounting for most of this rise. This drastic move in the utilisation of administrative
CME tools (Notices and Directives) in favour of criminal compliance measures represents
a clear strategic shift by the DWS. This reflects the DWS' declared intention to transition
from a passive to a more assertive enforcement approach, characterised by an increased

pursuit of criminal actions.2

5.4 Criminal Enforcement

Given DWS's stated intention to aggressively pursue criminal enforcement of the NWA
against WSAs, it is important to examine this approach in detail. Essentially, it involves
organs of state, WSAs, and DWS taking legal action against each other to protect water
resources from pollution by WWTWSs. However, this approach may conflict with the spirit
and provisions of section 45 of the JGRF Act and is likely to result in protracted and

resource intensive enforcement processes.?+

It was further noted, as a general trend, that approximately half of criminal enforcement

cases for environmental violations are resolved through plea and sentencing agreements

244 DWS CME Annual Report 2023/24 134.
245 Kidd M "Administrative Law and Implementation of Environmental Law" 236.
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in terms of section 105A of the Criminal Procedure Act 51 of 1977 (hereinafter, the
CPA).

In the case of Lekwa Local Municipality, the municipality faced seven counts relating to
environmental non-compliance. These included unauthorised disposal of waste, failure to
comply with a compliance notice and directive, unlawful water use, causing significant
pollution to the environment, and unlawfully and negligently disposing and distributing
raw, untreated sewage. In terms of a plea and sentencing agreement, the municipality
agreed to pay a fine of R70 million, which is to be allocated over the next three years to

repair and rehabilitate non-functioning wastewater infrastructure.246

In the case of Dipaleseng Local Municipality, the municipality faced several charges
emanating from untreated wastewater from their WWTW, these included pollution of
water resources in contravention of the VWA, and failure to comply with remedial
directives. In terms of a plea and sentencing agreement, the municipality agreed to pay
a fine of R160 million, with R40 million suspended for five years on condition of no further
pollution-related convictions. The fine is to be used over the coming years to repair and
rehabilitate non-functioning wastewater infrastructure and restore the quality of affected

water resources.24’

In the case of eMalahleni Local Municipality, the municipality committed similar
contraventions to those in Dipaleseng and Lekwa, unauthorised disposal of waste and
negligent pollution due to the overflow of untreated sewage from sewer manholes. Under
a plea and sentencing agreement, the municipality was fined R650 million, of which R150
million was suspended for three years. The remaining R500 million is earmarked for urgent
repair and rehabilitation of its wastewater infrastructure, subject to proof of expenditure

and technical rehabilitation reports.248

246 DFFE National Environmental Compliance and Enforcement Report 2023-24 79.

247 DWS 2024 https://www.gov.za/news/media-statements/deputy-minister-sello-seitlholo-welcomes-fine-
imposed-dipaleseng-local

248 Marriah-Maharaj 2025 https.//iol.co.za/news/crime-and-courts/2025-11-13-r650-million-fine-for-
emalahleni-municipality-after-raw-sewage-floods-environment/#google _vignette.
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A point to consider regarding this new and aggressive enforcement approach adopted by
DWS is that the NPA recognises the inherent complexity of criminal enforcement of
environmental violations.2* This complexity stems from both the nature of environmental
law and the scientific and technical evidence required to substantiate cases, including
extended turnaround times for case finalisation, significant resource demands, and the
presentation of evidence involving specialised scientific and technical elements that may

fall outside the expertise of prosecutors and judicial officers.2>0

Another concerning aspect of DWS's new aggressive approach to enforcing the NWA
violations for the purpose of criminally prosecuting WSAs is that its EMIs, who may be
trained scientists, are now expected to possess an understanding of the law of evidence
and criminal procedure for the approach to be effective,?>! notwithstanding the inherent

challenges associated with this approach.

For DWS, the challenges of criminal enforcement are evidenced by the fact that, in
2022/23, all six judicial enforcement cases of the NWA violations were resolved through
plea and sentencing agreements, with only one case involving a WSA. In 2023/24, both
plea and sentencing agreements concluded during the year were against WSAs.2>2 From
this trend, it follows that DWS would follow a national trend when it comes to criminal
enforcement of the NWA, that is these cases will be settled through plea and sentencing

agreement.

The point that then needs to be evaluation is whether these plea and sentencing
agreements yield any results, whether they stop continuation of water resource pollution
by WWSs.

5.5 Chapter Summary

This chapter evaluated the DWS' application of CME tools under the NIWA, with specific

focus on the regulatory response to non-compliance by WWSs in relation to their water

249 NPA Annual Report 2022/23 56

250 Strydom and Field 2023 PELJ 20.

251 Kidd M "Administrative Law and Implementation of Environmental Law" 240.
2 DWS CME Annual Report 2023/24 158-161.
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use authorisations. The objective of the chapter was to evaluate how CME tools are
prioritised and applied within a risk-based regulatory framework informed by Green Drop
performance outcomes. This objective was achieved through an examination of the 2022
Green Drop Report and subsequent DWS planning and reporting instruments, including
APP and AR. The analysis demonstrated how non-compliance data was translated into

enforcement prioritisation thresholds and monitoring targets within the CME system.

A key observation from the analysis is that CME implementation is predominantly
structured around administrative enforcement mechanisms, which constitute the
operational core of regulatory intervention. In addition, the analysis indicates an emerging
reliance on criminal prosecution as an enforcement option, through the escalation of cases
to prosecutorial authorities, reflecting an evolving enforcement trajectory within the DWS
regulatory framework. Recent plea and sentencing agreements involving Lekwa,

Dipaleseng, and eMalahleni municipalities illustrate this shift in enforcement approach.
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Chapter 6 Findings, Recommendations and Conclusions
6.1 Introduction

The preceding chapters examined the legislative framework that empowers the DWS to
execute CME functions effectively. It is evident that CME functions involve administrative
actions, requiring the DWS to follow the processes outlined in the NEMA and the NWA to
comply with the P4AJ4 when engaging with WSAs. Additionally, the DWS must observe the

provisions of the IGRF Act, particularly section 45, when implementing similar measures.

It is apparent from Green Drop reports and CME Annual Report assessments that WSAs
remain persistent and significant single source polluters of water resources. At the same
time, DWS has demonstrated readiness to adapt its enforcement approach to effectively

address non-compliance by WSAs.
6.2 Findings of the study

The literature review revealed the following in this study:

6.2.1 Legislative Framework

The DWS's CME functions against WSAs operate within a legislative framework comprising
the NMWA (as the sector-specific SEMA legislation), the NEMA as the overarching
environmental management framework empowering the designation of EMIs, the PAJA
governing procedural fairness in CME processes, and the IGRF Act, which regulates
coordination between DWS and WSAs. This framework is further anchored in the
Constitution, which obliges the DWS to support WSAs in the provision of sustainable water

and sanitation services.2>3

It is an accepted fact that CME functions are administrative actions, in form and
substance; as such, adherence to procedural fairness under the PAJA is a legal

requirement that DWS observe. However, it is not evident that DWS consistently observes

253 See para 2.1-2.5 above.
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its obligations under section 45 of IGRF Act to avoid judicial resolution of disputes with
WSASs, nor the support it must provide to WSAs in terms of section 154 of the Constitution.
The only reported CME-related intergovernmental coordination DWS engages in is on EMI
Network activities, and there is no other evidence to suggest that DWS has a deliberate

programme to support WSAs to comply, except for its role as regulator.2>*

6.2.2 Implementation of Compliance Monitoring and Enforcement Tools

The DWS primarily relies on Directives and Notices to enforce compliance with the NWA
and WUA conditions. In practice, Compliance Notices are issued as "intent to issue"
Directives in terms of sections 19 or 53 of the NWA. While Warning Letters are listed
among the CME tools, they are not recorded as official CME responses to the NWA

violations by WSAs, which may reflect their extraneous nature relative to other NWAtools.

Instructions to undertake audits, as a CME tool, is not reflected in use in any of the DWS'
CME annual reports. In contrast, criminal prosecutions have seen a surge over the past
two years; however, their efficacy remains to be tested in the coming years. The nhumber
of cases opened compared to those referred to the NPA for prosecution does not tally,
indicating weaknesses in enforcement investigation. Ideally, the figures for cases opened

and cases referred to NPA should be closely aligned or show minimal disjuncture.

Furthermore, only one (1) out of six (6) plea and sentencing agreements was concluded
in 2022/23, while in 2023/24, there were only two (2) such agreements. It remains
unclear whether the single case referred to the NPA in 2021/22 is the same as the one
the plea and sentencing agreement concluded in 2022/23, or whether the two (2)

agreements settled in 2023/24 are part of the seven cases that were opened in 2022/23.

The withdrawal of water use entitlements has never been applied against WSAs, and it is
highly unlikely that such a CME tool could ever be used against WSA, given the centrality

of access to water and sanitation to basic human life.

24 See para 3.2 above.
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6.2.3 The Commission of Water Resource Pollution by Water Services Authorities

It is quite evident from the study that the majority of WSAs owned WWSs are not
complying with effluent discharge quality standards. According to the 2022 National Green
Drop Report, of the 850 WWSs owned and operated by WSAs, only 22 systems (3%)
achieved Green Drop certification. In stark contrast, 334 systems (39%) scored below
31%, indicating a state of severe dysfunctionality, while a further 443 systems (52%) fell
within the partial compliance range (31-79%). Collectively, these figures reveal that over

90% of WWSs contribute to varying degrees to the pollution of water resources.?>>

This pattern highlights a national wastewater management system that is in crisis, where
most WWSs continuously discharge inadequately treated wastewater effluent into our
rivers, directly contravening sections 19 and 20 of the NWA. Section 20 of the NWA is
point is important because it relates addressing incidences of water resource pollution as

emergency incidents. This issue is further discussed under paragraph 6.2.5 below.

6.2.4 Effectiveness of Compliance Monitoring

The DWS APPs consistently commit to the monitoring of hundreds of non-compliant WWSs
under Output Indicator 4; however, they do not specify the enforcement tools or
measures subsequently undertaken as part of the achievements reported in the ARs.
Enforcement actions are instead reported separately through the CME Annual Reports,

without being linked to Output Indicator 4.2°¢

Furthermore, proactive compliance monitoring inspections remain disproportionately low
compared to the overall number of registered water users, in general terms, and not
specifically related to WWSs. For instance, out of approximately 55,000 registered users,
only 379 were inspected in 2022/23 and 433 in 2023/24, with WSAs WWTWs accounting

for merely 12—-17% of the total inspections. It is also unclear whether the prioritisation

255 See paras 4.4 and 4.5 above.
256 See para 4.3 above.
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approach outlined in the Compliance, Monitoring, and Enforcement Strategy informs these

proactive compliance measures.

Further analysis reveals that the compliance audit approach is not specifically targeted at
the critical conditions of authorisation. The case of the Rietspruit WWTW, which achieved
67% compliance yet triggered enforcement action for effluent pollution, illustrates that
licence compliance percentages do not necessarily reflect actual compliance with

environmental protection conditions prescribed in the WUA.

6.2.5 Water Resource Pollution as an Emergency

The study further finds that DWS does not treat persistent non-compliance by WWSs as
pollution incidents within the meaning of section 20 of the NWA, which regulates "control
of emergency incidents". Section 20(1) of the NWA defines an emergency incident as any
unexpected event where a substance pollutes or has the potential to pollute a water
resource. Given the continuous discharge of untreated or partially treated effluent from
dysfunctional WWTWSs into rivers and streams, these instances objectively meet the

definitional threshold of "pollution incidents" as envisaged under this section.

However, the DWS continues to address these violations through routine administrative
enforcement under sections 19 and 53 of the NWA rather than invoking the emergency
response framework under section 20, which mandates immediate containment, clean-
up, and remedial action by responsible persons or authorities. The failure to categorise
such systemic effluent discharges as emergency incidents results in delayed remedial
interventions and a diminished sense of urgency, contrary to the statutory intention of

section 20.
6.3 Recommendations

The discharge of untreated or partially treated wastewater by WSAs into rivers and
streams, at a consistent and persistent rate, is not only a crisis; it is an emergency that
falls within the meaning of section 20 of the NWA, where the response should follow the

letter of this law. In other words, WSAs must report the pollution incidents immediately
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to DWS or affected CMA and WSAs to take measures to minimise the pollution.2>” It cannot
be treated as a one-off or isolated occurrence; rather, it requires a coordinated and

concerted effort by all spheres of government.

6.3.1 Intergovernmental Relations Approach

The Green Drop National Report highlights that underinvestment in wastewater collection
and treatment infrastructure, coupled with a lack of skilled capacity at the WSA level,
remains a critical challenge.2>8 Considering that most WSAs rely on national transfers for
both capital and operating budgets, as well as households owing WSAs in billions, this
situation poses significant obstacles to addressing the crisis effectively. It is therefore
recommended that the DWS, National Treasury, CoGTA, and WSAs establish a standing
intergovernmental structure to manage this issue as an emergency within the meaning of
section 20 of the NWA.

6.3.2 Reprioritised Compliance Monitoring Protocols

The DWS has adopted an aggressive approach to enforcing the NWA and the conditions
of WUAs against WSAs through criminal enforcement tools. There remains a limited
understanding of the underlying causes of non-compliance. A root cause driven solution

is therefore essential to effectively address the crisis.?>?

Furthermore, the DWS compliance monitoring of WSAs should prioritise WUA conditions
that have an immediate and direct impact on non-compliance, rather than assessing all
conditions. This should not be seen as ignorance of other conditions of WUA, it simply
serves the purpose of prioritising conditions that have a direct link to performance of
WWTWs in relation to polluting parameters. This targeted approach would avoid
monitoring outcomes like the Rietspruit WWTW, where a system is overall compliant but

polluting water resources.?%0

257 Section 20(3) and (4) of the NWA.
258 See para 4.5.2 above.

259 See para 5.3 above.

260 See para 4.4 above.
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6.4 Conclusion

Over the years, DWS has primarily relied on administrative CME tools, namely Notices and
Directives, to ensure adherence to the NWA and WUA conditions. The limited
effectiveness of these tools has prompted a shift towards criminal enforcement. However,
given the documented challenges associated with criminal enforcement of environmental

violations, its effectiveness remains uncertain.26!

It is therefore critical that the DWS adopts a comprehensive approach, utilising the full
spectrum of CME tools under the law, to determine which mechanisms yield the best

outcomes under specific circumstances.

It must also recognise that certain challenges within local government, such as corruption
and a culture of non-payment for services by households,?6? are not issues that CME tools
alone can resolve. Understanding the real causes of WSAs non-compliance with the NIWA

requires a holistic view of the challenge, and similarly, even to find a solution.

As such, to answer the research question: It is evident that the DWS has relied
predominantly on administrative CME tools to address water resource pollution by WSAs,
notwithstanding the recent shift towards increased criminal enforcement in the 2023/24
financial year. Civil enforcement remedies remain seldom utilised, as shown by the limited
use of cost-recovery measures following remedial or preventative action, the non-
existence of suspension of a WUA for WSAs and the invocation of section 20 of the NIWA

as an emergency directive to prevent or mitigate pollution.

261 See para 6.3 above.
262 See para 1.1 above.
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ANNEXURE A: EXEMPLAR WARNING LETTER

&2

=I# water & sanitation

i,

@ " Dapartmant
T o ‘Waler and Sanitation
w REPUBLIC OF SOUTH AFRICA

KWAZULU-NATAL PROVINCIAL OPERATIONS

Southem Life Building, 28 Joe Slovo Street, Durban

L]
[

=4 | Private Bag X54304, r
Durban, =
4000 Ref

Durban
3610

I
BY HAND AND EMAIL

Dear Mr and M<JIENN

BY HAND OR EMAIL

NOTICE TO COMPLY WITH THE PROVISIONS OF SECTION 22(1) OF THE NATIONAL
WATER ACT, 1998 (ACT NO. 36 OF 1998) FOR ENGAGING IN ACTIVITIES IDENTIFIED
AS WATER USES IN TERMS OF SECTION 21(C) “IMPEDING OR DIVERTING THE FLOW
OF WATER IN A WATERCOURSE"; AND SECTION 21(I) “ALTERING THE BED, BANKS,
COURSE OR CHARACTERISTICS OF A WATERCOURSE", WITHOUT A VALID WATER

USE AUTHORIZATION AT
MUNICIPALITY, KWAZULU-NATAL

1. BACKGROUND

® ETHEKWINI

11 On the 22 May 2024, the Department of Water and Sanitation: KwaZulu-Natal
Provincial Operations (DWS: KZN) Compliance Monitoring & Enforcement (CME)
Section received a referral complaint about the installation of gabion baskets and

retaining wall along the banks of the Palmiet River, J KGN

a property owned by Mr and Ms [JJilland requested the Department to investigate

the lawfulness of the activity.

(V=
I\NDP HATIONAL DEVELOPMENT PLAN
D Furmme - ik it s
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2, SITE INSPECTION AND FINDINGS
21 In responding to the complaint an initial site investigation was conducted on the _
— KZM CME officials and no one was found on site to meet the officials.
On the 03 September 2024 3 follow-up joint investigation by the DWS, eThekwini
Municipality and Department of Economic Development, Tourism and Environmental
Affairs (EDTEA) was conducted at the property.

22 Onthe IBseptember 2024 during the site visit the officials met with L
who introduced themselves as the owners of the property situated at _
N - i< =l the officials that they were told by a person
from eThekwini Municipality who came to fix the manhole at their house that they
should build awall io keep the water from the stream from overflooding into their house.
I o indicated that gabion structures were then constructed within a
watercourse upstream of their property and this diverted the flow of water to their
property. It was alleged that initial installation of the gabion structures was done by the

eThekwini Municipality on |GG\ wing damage on the road caused
by the floods.

2.3 The following observations wers made:
231 Gabion structures on (I s talled by the eThekwini Municipality,
2.3.2 Gabion structures along the stream on the property upgradient,
233 Retaining walls and gabions along the riverbanks,
2.3.4 Diverting of the stream or river; and
235 Stormwater drainage system within the property.

24 Based on the observations above, the following findings were made:
241 Installing a retaining wall and gahions along the watercourse constitutes water uses
in terms of Section 21(c) (ie. dvering or impeding the flow of wafer in a
watercourse) and Section 21() (ie. aftering the bed banks course or
characterisfics of a walercourse).

242 These activities are not authorised or registered and therefore are in contravention
with Section 22(1) of the NWA.

243 Mo water use authorization andfor registration had been applied for from the
Department.

258 The Department acknowledges that these alterations on the stream were done as

mitigatory measures to protect the property against possible increased flow in the
stream as a result of work done upstream of the watercourse.
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. NOTICE TO COMPLY

31 In terms of Section 22(1) of the NWA: A person may only use water -
(a) without a icence -
(i} if that wafer use is permissible under Schedule 1;
(ii) if that water use is permissible as a confinuation of an exisfing lawful use; or
(i) if that water use is permissible in terms of a general authorisation issued under
section 397
(b} if the water use is authonsed by a licence under this Act, or
fc) if the responsibie authonty has dispensed with a licence requirement under
subsection (3).

32  Should the property owners wish to undertake any further work on the watercourse,
including the construction of retaining walls and installation of gabion structures, they
must consuit with this Department’ Water Use Licencing Section I EGNGNGNGNGNGGGG

I oor to commencement, fo ensure
compliance with any applicable water use authorization and registration reguirements
triggered by their proposad activities within the regulated area of a watercourse.

33 Motwithstanding the above, it remains the responsibility of the landowner to identify
any possible impacts from their operations which may have a negative impact on any
water resources and the environment in general and to implement relevant measures,
in consultation with this Department and any other affected Organ of State and
stakeholders, to minimise andfor prevent such undesired impacts from occurring,
reoccurring andfor continuing.

34 You are hereby advised that should you fail to comply with the requirements of this
non-compliance letter in future, this Department will be compelled to pursue

enforcement action through a Section 53(1)(a) of the NWA directive.

Should you have any further queries, please contact the relevant official at the above contact
number. For a full copy of the NWA, please visit www dws.gov za or any other DWS office.

Yours Faithiully,
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ANNEXURE B: TYPICAL WATER USE LICENCE

water & sanitation

Deparimenl:
Walar and Saniation
REPUBLIC OF SOUTH AFRICA

Privete Bag X313, Pretora 0001, 185 Francis Baard Streed, Sedibeng Bullding, Pretaria,,
Tal: 12 336 7500 Fax (012) 323 4472/ (D12) 326 2715, www.chws. gov 73

LICENCE IN TERMS OF CHAPTER 4 OF THE
NATIONAL WATER ACT, 1898 (ACT NO. 36 OF 12948) (THE ACT)

I, _ « Ny capacity as Diracter-Ceneral in the Depafimenl of Water and
Eannm_mn and acling under authorily of he powers dalegaled o rme by the Minkster of Walsr and
Sanialion, hersby authorisa the follovwing walar uses in respact of this licerc:

FILE NCx:
LICENCE NO.:

Postal Address
2. Wiater Usg
22 Seclion 211} of the A Discharging wasle or water conlsining waste info @ water
resource, subjsct o Ihe conditions sat oul in Appendices |
amd 1.

23 SacBon 21(g) of tha Act: Dispesing of wasle in @ mammer which may detimentalby
Fpacl on & water rasource, subject to the conditions se1 aul
n Appandicas | and I

3 Proparty in respect of which the licence is issusd

3.1 I

4, Registered owner of the Property

1

5, Licence and Review Pariod

51 This Iipann:na i valid for a paricd of feenty (200 yoars froe tnaﬂalﬁg?wm and it may
b reviawed at an Interval of not mare than five (5) wears,

Page 1 oT @

81



APPENDIX |

General conditions for the licence

1.

10,

11,

12.

Thiz licence is subject fo all applicable provisions of the National Water Act, 1998 (Act
36 of 1008),

The responsibility for complying with the provisions of the licence is vested in the
Licanses and not any other person or body.

The Licensee must immediately inform the Provincial Head of any change of name,
address, premises and/or legal status.

If the property in respect of which thiz licence is issued is subdivided or consolidated,
the Licenses must provide full details of all changes in respect of the properties to the
Pravincial Head of the Departmant wilthin 60 days of the gaid changa laking place,

If a water uger assoclation s establishad in the area to manage tha rescurce,
membership of tha Licensae to this associalion is compulsary.

Tha Licensaa shall be responsible for any walar use charges or levies imposed by a
responsible authorily.

While effact must be ghven o the Resarve as determined in terms of the Act, where a
desktop determination of the Reserve has bean used in issuance of a licence, when a
comprehansive detarmination of the Raserve has finally been made; it shall be given
effect to.

The licence shall not be construed as exempting the Licensee from compliance wilh
the provisions of any other applicable Act, Ordinance, Regulation or By-law.

The licence and amendment of this licence are also subject fo all the applicable
procadural requirermentz and other applicable provisiong of the Act, as amended from
time to time.

The Licensee must conduct an annual internal audit on compliance with the conditions
of licence, A raport an the audit ghall be submitted to the Provincial Head within one
manth of the finalisation of tha audit.

The Licenses must appoint an independent external auditor to conduct an annual audit
on complignce with the conditions of this licenca, The first audil must be conducted
within 3 (three) months of the date this licence and a repori an the audit shall be
submitted to the Provincial Head within one manth of finalisation of the report.

Flow mataring, recording and integrating devices must be maintained in a sound state
of repair and calibrated by a competent person at intervals of not more than two years.
Callbration certificates shall be available for inspaction by the Provincial Head or his
fher reprasenlalive upon regquesl,

The Licensee must continually Investigate new and emerging technologies and put into

aractice watar afficient devices or apply tachniques for the re-use of water containing
waste, in an endeavour to conserve water at all times.

?|-,’,|'}| - 11

Page 3o0f9 _ Director-General
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APPENDIX 1l

Section 21(f) of the Act: Discharging waste or water containing waste into a water

resource

Section 21(g) of the Act: Disposing of waste in a manner which may detrimentally impact

1.1

1.2

2.1

232

oh a waler resource
QUANTITY OF WASTEWATER TO BE DISCHARGED

This Licence authorises the discharge of a maximum quantity of six million five hundred
and sevenly thousand cublc melers cubic melres (8 570 000 mYa) per annum of
wastewater inta _frnm B )/ Ts, based on an average flow of
twanty three thousand cubic meters (23 000 m?) per day at the geographic points 287 18"
40°5 & 28" 13 00 °E.

The quantity of wastewater authorised to be discharged in terms of this licence must not
be exceadead.

QUANTITY OF WASTEWATER TO BE DISPOSED

The Licensee is also authorised o dispose waste sludge in the waste disposal facilities as
st out in Table 1.

Tahle 1: Wasla Disposal lacililies

Lﬂgmns Disposal of treated 65 700 m-fa Porticn of the |

shige lii—
‘

The quantity of wastewater authorised to be disposed in terms of this licence may not be
axceaded,

GQUALITY OF WASTEWATER TO BE DISCHARGED

The quality of the wastewater discharged from the WWTWs must not exceed the following
limits as soi oul in Table 2

Table 2: Quality of wastewater to be discharged

Variable | Limit
pH | 5.5-0.5
Elecirical Conductivity in m3/m 1 73
Mitrate (as N} in mgll | 1.5
Ammonia (as N in mg/l 1.0
Chemical oxygen demand{COD) in mg/ 75
E coli units (FCU) per 100ml [i]
Orthophosphata (ag P} in mg/l 1
Suspended solids in gl 25

oy -0 21
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4.1.
4.1.1.

4.1.2.

4.2
4.2.1

4.2.2

4,23

4.2.4

4.3

4.3.1

4.3.2

a4

4.4.1.

4.4.2

443

451

4.5.1

MONITORING
Gluantity

The gquantity of wastewater discharged info the Jordaanspruit must be metersd and
recorded daily.

Manitoring for the quantity of wastewater shall be done at the inlet of the works.

Chuality

Monitoring points for gqualily must be al the outlel point of the WWTWs wheare the
wastewater is discharged into the Jordaanspruit; and at upstream and downstream of the
discharge point.

These monitoring points must be idenfified in consultation with the Provincial Head and
approved by the Provincial Head.

The date, time and monitoring point in respect of each sample taken must be recorded
together with the resulls of the analysis,

The samples laken at the WTWs Outlet” must be monitored dally. Upstream
and downstream of thel WWTWs must be monitorad once in a week and
reparied monthly to the Provincial Head.:

Flow

Flowe metering, recording and integrating devices must be maintained in a sound state of
repair and calibrated by a competent person at intervals of not more than two years.
Calibration certificates must be avaflable for inspection by the Provincial Head or his
representative upon request,

The date, time and monitoring point in respect of each sample taken must be recorded
together with the results of the analysis.

Bio-Monitoring

The Licensee must develop and submit to the Provincial Head within gix (8) months of
iszuance of the licence a bic-monitoring programme that will include the compilation of an
Initial database frem which the scope and frequency of fulure bio-monitoring can be
devaloped. This initial assessmant must lead o the establishment of a reliable site-speacific
lomg-term bio-monitoring programme. This programme must be able to qualify and quantify
the impact on biolegical systems in the water environment in the area directly affected by
WWWTWz activities as well a5 downstream from these aclivities.

A compatanl and capable agualic sciantist mus! be appointed by the Licansaa 1o submit a
menitoring programme far aquatic macro-invertebrates and habitat integrity. Aquatic
macro-inverebrates must be sampled using the |stest SASS (South African Scoring
Systern) method. Habitat Integrity must be assessed using the Rapid Bio assessment
Analysls (C.J. Klaynhans 1999) mathod described by the Departmant [SASS 2002

After any incident, SASS surveys must be conducted annually in autumn, spring and
summer at a site upstream and downstream of the disturbance until the impacts of the
incldent are not noticeabla anymore. An annual report on the SASS survays must be
submitled to the Provincial Head,

Groundwater Monitoring

Tha Licensee must develop and implement a groundwater monitorng network which must
be sal a2z an early warming system o delec! any pollution caused by seepage from the

Pagosots NN '\ Vs Director-General
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452

453

4.5.4

4.5.5

£.5.6

5.2

5.3

activities of _W'u"'ﬂ"l.l‘.fs and its associated infrastructure within six {6) months
frem the date of lssuance of this licence. This must include hydrocensus on
beraholes within a 1 km radiug of the WWTWs, and analyzis of these boreholes. This must
ba submitied for approval to the Provincial Head prior implamentation.

Monitoring boreholes in the moniforing netwerk specified in condition 4.5.1 in must be
clearly marked, numbarad, and must be equipped with lockable caps. The Department
resarves the righl to sampla moeniloring boreholes at any time and o analyse these
samples, or to have samples taken and analysed.

The quality of groundwaler resource must be monitored by taking samples guarterly at
groundwater maniloring points as described in condition 4.5.1 in Appendix |l. Each sample
shall be analysed for the variables and at freguencies, as sel oul in Table 3 in Appendix Il
and!’ or any other variable as may be required from time to time by the Provincial Head.
The resulis of the analysis must be submitied to the Provincial Office.

Table 3: Variables lo be monilored and Menitoring Freguency
Variables o iR m'ﬂ’"vgle L NEY R e
pH Quariery )

Electrical Conductivity (mS/m) i Quarlerly
Fluorida AS Flimall) Ciuarterly
Calcium as Ca (mgl) Quarterly
Magnesium as Mg {mg/l) Quarerly
Milrate (mafl} Cuartar|y
Chlorlde as Cl {mg/1} Cuarterly
Sulphate as S04 (Mg} | Quarterly
Sodium as Na (mall) | Quarterly

The date, tima and monilaring point in respect of each sample taken shall be recorded
together with the resulis of the analysis.

The Licensee shall submit to the Provincial Head a concise report in which all sources of
pollution ara Identified, with mitigating measures and an implementation programme,
within a pariod of one (1) year from the dale of issuance of this licance.

Should pelluticn of groundwater resource ocour the Licensee must conduct and complete
a groundwater study to determine the impact on ground water associated with the Waste
Waler Treatmen! Waorks and any mifigation actions that could be required. This must be
submitted to the Provincial Head within one {1) year from the date of issuance of this
licence.

METHODS OF SAMPLING AND ANALYSIS

Sampling and analysis shall, whersver applicabls, be carried out in accordance with
methods proscribed by, and obtainable from, the South African Bureau of Standards
(SABS), In tarms of the Standards Act, Act 30 of 1982, or any other method approvad in
writing by the Provincial Head,

The methads of analysis shalt not be changed without prior notification to, and written
approval by the Provincial Head.

Sample analysis musl be conducted by a recognized analytical [aboratory, accredited to

analyze the relevant constituents in the wastewalar, or approved by the Provincial Head Lo
perform the analyses.

ViR - 11
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6. SLUDGE MAMAGEMENT

5.1

6.2

6.3

&4

Westewater sludge from the sludge digesters | drying beds and other solld sewage wasle
and other solid waste, for instance gril and screenings must be handled, stored,

transported, utiised or disposed of in such a manner as not to cause any odour, flies,
health hazard, secondary pallution or other nuisanca,

Sludge emanating from the treatment process must be quantified, analysed, dealt with
according fo the requirements of chapter 5 of the National Environmeantal Managerment:
Waste Act, 2008 (Act 59 of 2008) and the Guideline for the Ulilisation and Disposal of
waslewater sludge (volume 1-5), dated March 2006 and any updates theresfier, to the
sallsfaction of tha Provincial Head.

Any wastewater sludge or any other solid waste may be alienated for utilisation or disposal
thereof, only in ferms of written agreement and provided that the responsibllity for
complying with the requirements contained in this ficence is accepled by Licenses and
such other party, Jolntly and saparataly,

Wastewater managament plan must be put In placa and adherad to for the duration of the
licence.

7. OPERATIONS AND MAINTENANCE OF THE WASTEWATER TREATMENT WORKS

7.1

T.2

7.3

T4

7.5

8.1

8.2

Suitably gualified and experienced mechanical and electrical artisans must ba availabla 1o
be called in for Inspection and malntenance of the works.

Mo waste, which may deleteriously affect the efficlent functioning af the works, shall be
received in the sawage purification works. The Licensee shall take all steps possible fo
prevant discharge of any substance into the WWTWSs, which could have a deleterious
effect on the operation of works andfor final waste

The Licensee shall establish and implement a continual procass of raising awareness
amongst itself, its workers and stakeholders for the reed for Walter GConservation and
Water Demand Management.

The Licensea shall as far as is praclically possible investigate and implement measures to
re-use returm flows from sewage works for olher uses including controlled activities and
end users dual system supply.

If the Licensee is not the end userbeneficlary of the water use related infrastructure and
will not be responzgible for long term maintenance and management of the infrastructune,
the Licenses must provide a programme for hand aver 1o the successor-in-title including a
briet management/maintenance plan and the agreement for infrastructure along with
gllocation of responsibilities, within three (3) months of the date of Isswance of this licence,

PIPELINES

Tha pipelines used for the conveyanca of waste or water containing waste shall be painted
in a conspicuows colour or manufactured of a coloured material distinctly differant from the
colour of the pipelines in which drinking water Is flowing to aveld the possibility of any
cross-connections of the diferent pipelinaes.

All stop-valves aind taps on the pipaelines conveying the waste or water containing waste
shall be of a type thal can be opened and closed by means of a loose wrench. This

wranch shall be in the safekeeping of a responsible member of the staff to prevent
unauthorised use thereof.

i - 1
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8.3 The Licensse must inspect the pipelines conveying 1he waler conlaining wasle and the
pumping facilities on a weekly basis to check for leaks or malfunciions and records shall
be kept of such inspectons.

8.4 The Licenses shall have the full length of the pipeline surveyed on an annual basis fo
mionitor ha integrity of the pipeline, The resulis of the survey must be reported in writing o
the Provincial Head,

8, PUMP STATIONS

81  The Licenses shall develop and implemant a schaduled monitoring and maintenance plan
for all sewage pump stations and manhales under its centrol.

9.2 Al pump stations shall have an emergency containment facility with sufficient capacity to
ensura untraated elfluant retention up 1o a 24-hour pericd,

8.3 The Licensee must supply the co-ordinates of all the pump stations in the area of
jurisdiction before the first review of the licence.

10. MAMHOLES
10,1 The Licensee shall ensure that

10.1.1 Manholes are covered at all times with a suitable cover thal cannol be removed by
unauthorised parsons

10.1.2 Manhole covers of a material that is less prone to theft are used.
10.1.3 Mo new WWTWs lines and manhales shall be constructed in the 1:100 year flood line; and

10.1.4 Existing WWTWs lines and manheoles situated within the 1:100 year fleod lines shall be
sealed adequately to ensure minimal ingress of water during any rainfall event.

11.  FENGING, NOTICES AND DRAINS

11.1  The site of the sawage purification works must be adequataly fenced to pravent the aniry
of animals and unawthorisad persons,

11.2  Cul-off drains shall be provided around the sewage purification works o pravent
stormwater ingress into the surrounding of the works. These drains shall be so designed
to contain the maximum runcff, which could be expected over & period of 24 hours with &
frequency of once In every 20 years.

12 POLLUTION PREVENTION, INCIDENTS AND MALFUMCTIONS

121 The Licenses must notify the Provincial Head within 24 hours of the ocourmence or
potential occurrence of any incident which has the potential to cause, or has caused water
and anvironmental poliulion, health rsks or which Is a contravention of the lcence
conditions.

12.2  The Licensse must, within 14 days, or & shorer period of time, as spacified by the
Provincial Head, from the occurrance or delection of any incident referred abowve, submit
an action plan, which must include a detailed time schedule, to the safisfaction of the
Provinclal Head of measures taken ta:

10.2.1 correct the mpacls resulting from the incident;
1.2.2 prevent the incident Trom cawsing any further impacts; and
10.2.3 prevent a recurrence of a similar incident, EN
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123

124

13.

131
15.2

13.3

13.4

13.5

14.

14.1

14.2

15.

16.

161

The Licansas must keep all records relating to the compliance or non-compliance with he
conditions of this licence In good order. Such records shall be made available to ihe
Provincial Haad within 14 (Tourteen) days of receipt of a written request by the Provincial
Head for such records.

The Licensee musi keep an incident reporl and complaints register, which must ba mada
avallable to any external auditers and the Provincial Head.

CONTINGENCY PLANS AND INCIDENT REPORTING

The Licensee must develop and implement an Emargency and Confingency Plan.

The Licensee must implement and promote an envirenmental call and reporting cenire
whare tha fallowing can be raported:

11.2.1 lllegal disposals of wasle andfor littering,

11.2.2 broken, ruplured or leaking pipelines wasting potable water;

11.2.3 open or leaking taps oithe property of the Licensas;

11.2.4 open manholes;

11.2.5 leaking or broken sewerage lines and pipes;

11.2.6 overflowing manholes and pump stations;

11.2.7 possible offenders of any environmental regulations, by-lews andior ordinances;

11.2.8 any other aspect that might hamper the eflective management of the water
rESCUrCes.

The Licenses must compile an environmental czall and reporting cenfre prodocal, that must
be included in the Plan, and which will Investigate every complaint within 24 hours of it
baing reported.

The Licanses must rectify all valid issues reported within 7 daye of the issue being
reported to the Licensea. All incidents shall be recorded in an Incident reglster which will
include reasons for non-rectification of issues raised

Statistical summary of malfunctions and incidenis shall be includad in the Annual Report.
AUDITING
An external auditor must parform annual auditing of the performance of the works.

The reporls generated by the auditors must be submitfed to the Provincial Head by the
end of March every year,

REPORTING
The information reguired in tarms of manﬂi: Il miuwst be submilled mornthly
to the Provincial Head, under referance ithin one month of the close of

the percd concermed.
SITE SPECIFIC CONDITION

The licensee must submit as-buill drawings for I/ TWs o the Provincial
Head within thrae (2) months of issuance of the licanca.

[END OF LICENCE]
A -V 11

Page9of 9 S T v = Director-General

88



ANNEXURE C: COMPLIANCE SCORECARD

ANNEXURE C: Summary of Compliance inspection Status (Scorecard)

Summary of compliance Inspection Status

Conditions Full (Compliant) None (Non-Compliant) Not part of scope of the audit

Number 6 41 1

Number & percentage for

1 Ie 12.77% 87.23%
comp e and non compliance
A3 50.00% A:13 31.71%
Number & percentage for
compliance and non compliance to
administrative and technical actions
T:3 50.00% T:28 68.29%

Green color indicates compliance and red colour is non-compliance.
A: Administrative actions
T : Technical actions

Summary Comment:
WWTWs was found to be compliant with 12.77% made up of 50.00% Administrative and 50.00% Technical. The conditions
which were found to be non compliant (100.00%) made up of 31.71% Administrative and 68.29% Technical.
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ANNEXURE D: SCORECARD CALCULATION TEMPLATE

Score Card

STEP 1. Calculate the number of compliance, non-compliance and not-scope of the audit

(a). If there are 38 conditions that you have assessed in total (whether they are compliant or not).
(b). 13 condition is compliant.

(c). 20 conditions were non-compliant

(d). 6 not-scope of the audit.

STEP 2. Convert step 1 onto percentages

(a). 13 conditions is compliant - 13X 100 =34.21%
38

(b). 20 conditions were non-compliant - 20X 100 =52.63%

38

{c). 5 not scope of the audit - 5X100=13.16%

38
[ Compliant (13): 34.21% | Non-compliant (20): 52.63% | Not-scope of the audit (5): 13.16%
STEP 3.

(i). Calculate number of administrative conditions, and number of technically conditions that are
compliant.

(a). Compliant , technical condition is &, and the total/general number of compliances is also 13

(b). Compliant, administrative condition is 5, and the total/ general number of compliances is 13

(ii}. Calculate number of administrative conditions, and number of technically conditions that are non-
compliant.

(a). Mon-compliant , technical condition is 16, and the total/general number of non- compliances is also 20

(b). Non-compliant, administrative condition is 4, and the totalf general number of non-compliances is 20
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STEP 4. CONVERT STEP 3 INTO PERCENTAGES

{i}. Calculate number of administrative conditions, and number of technically conditions that are

compliant.

(a). Compliant , technical condition is &, and the total/zeneral number of compliances is also 13

C.Tis

& X100 = 61.54%

13

(b). Compliant, administrative condition is 5, and the total/ general number of compliances is 13

C, Ais  5X100=38.46%

13

{ii}. Calculate number of administrative conditions, and number of technically conditions that are non-

compliant.

{a). Mon-compliant, technical condition is 16, and the total/general number of non- compliances is 19

MNC, Tis

16X100 =B0%

20

{b]. Non-compliant, administrative condition is 4, and the totalf general number of non-compliances is 19

NC, Ais

4 X100 =20%
20

NCIMS Scorecard

Conditions to comply with during phase
[Operational]

Humber

Not part of scope of the

audit

Humber & Percentage for compliance and

noen-compliance

(5] 13.16%

Full MHone
(Compliant) {Non-compliant)
{13) 34.21%

{13) 30.368%

Humber & Percentage for compliance and
noen-compliance related to Administrative and

Technical actions

A-i5) |384ew

T:(8) | 61.54%
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