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ABSTRACT  

This study gauges the impact of the broadened spousal concept (as ordered in inter 

alia Bwanya v The Master of the High Court 2022 3 SA 250 (CC) (hereafter the 

Bwanya judgment)) on succession legislation, administration of estates and related 

tax matters. Specific emphasis is placed on the Maintenance of Surviving Spouse 

Act 27 of 1990 (hereafter the MOSSA),  the Administration of Estates Act 66 of 1965 

(hereafter the AEA), the Wills Act 7 of 1953,  the Income Tax Act 58 of 1962 

(hereafter the ITA), the Estate Duty Act 45 of 1955 (hereafter the EDA) and the 

Transfer Duty Act 40 of 1949 (hereafter the TDA).  

The Constitutional Court’s argument in the Bwanya judgment may also apply to the 

AEA as it may amount to unfair, unjustifiable discrimination not to afford the same 

rights currently awarded to surviving spouses to surviving life partners who have 

undertaken reciprocal duties of support. These rights refer to the appointment 

(under certain circumstances) of the surviving spouse as executor, the exemption 

of a surviving spouse to provide security, and a section 38 take-over by a surviving 

spouse. The AEA, the ISA and the MOSSA are used in conjunction with one another 

in the administration of deceased estates. It would be illogical for the Master to 

recognise a surviving permanent life partner as a “spouse” in the winding up of a 

deceased estate in terms of the ISA and MOSSA but not recognise that same partner 

as a spouse in terms of the AEA.  

Regarding the Wills Act and, more specifically, with reference to the statutory 

disqualification of an ex-spouse in terms of section 2B the legislature would have to 

provide guidance as to when a life partnership would be regarded as terminated 

and from what date the three-month period stipulated in section 2B will commence. 

Although some of the provisions of the Wills Act limit a spouse’s capability to inherit, 

it would be flawed to argue that permanent life partners should only enjoy the 

advantages provided to surviving spouses in terms of the Wills Act and not also the 

limitations. 
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The broader spousal concept has been incorporated in various tax laws since 2001 

when the definition of “spouse” was amended to include permanent life partners in 

terms of section 5(j) of the Taxation Laws Amendment Act 5 of 2001. There is, 

however, a requirement under the EDA and TDA that the Commissioner of the South 

African Revenue Services must be satisfied that the relationship was indeed 

intended to be permanent. Permanent life partners who have undertaken reciprocal 

duties of support would most likely be able to convince the Commissioner of their 

intention, as the factors that the Commissioner should consider are similar to the 

requirements to establish a reciprocal duty of support. However, if partners did not 

undertake reciprocal duties of support, it may be argued that they will also not be 

regarded as spouses for the purposes of the various tax laws as the Constitution of 

the Republic of South Africa, 1996 cannot impose obligations on partners where 

those partners themselves did not undertake such obligations (Satchwell v the 

President of the Republic of South Africa 2002 6 SA 1 (CC) para 24). 

Keywords: Spouse; inheritance; life partner; cohabitation; duty of support; and  

maintenance 
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1 Introduction 

1.1  Background 

The reciprocal duty of support is an unavoidable consequence of marriage.1 The 

duty of support can be extended after a marriage has ended by a divorce court 

order2 or to the estate of a deceased spouse in terms of the Maintenance of 

Surviving Spouse Act.3  

The MOSSA was enacted to “provide the surviving spouse in certain circumstances 

with a claim for maintenance against the estate of the deceased spouse; and to 

provide for incidental matters”.4 Even though the word “spouse” is not defined in 

the MOSSA, it was traditionally inferred that a spouse is a person married to another 

in terms of the Marriage Act.5 The MOSSA was therefore exclusively applicable to 

married couples. However, in Daniels v Campbell6 the Constitutional Court confirmed 

that monogamous Muslim marriages7 fall within the ambit of the MOSSA and that 

surviving spouses in such marriages have rights to maintenance.8 In subsequent 

cases, it was found that the duty to support also extends to polygynous marriages9 

and maintenance after an Islamic divorce.10 The Civil Union Act11 was enacted in 

December 2006 and provides for the solemnisation of same-sex marriages and 

partnerships. The legal consequences of a marriage contemplated in the MA also 

 

1  Bonthuys 2018 PER 2. 
2  Section 7 of the Divorce Act 70 of 1979. 
3  27 of 1990 (hereafter the MOSSA). See section 2 of the MOSSA. Bonthuys 2018 PER 2.   
4  Preamble to the MOSSA. 
5  25 of 1961 (hereafter the MA). Section 1 of the MOSSA defines “survivor” as the surviving 

spouse in a marriage dissolved by death; The MA does not define the word “spouse” nor 

“marriage”, but it is clear from the wording of the Act that it regards marriage as a solemnised 
union between a husband and wife. 

6  2004 5 SA 331 (CC) para 40 (hereafter the Daniels judgment). 
7  The issue with regard to Muslim marriages was that the marriages were concluded by Muslim 

rites and not in terms of the MA, which meant that the partners were not regarded as “spouses” 

in terms of the MOSSA. 
8  Bonthuys 2018 PER 10. 
9  The issue with regard to polygynous Muslim marriage was that in terms of the Daniels judgment, 

only partners in monogamous Muslim marriages were regarded as “spouses” in terms of the 

MOSSA. 
10  See, for example, Hassam v Jacobs 2009 5 SA 572 (CC); Rose v Rose (WCHC) (unreported) 

case number 14770/2011 of 13 August 2014. Also see Bonthuys 2018 PER 10. 
11  17 of 2006 (hereafter the CUA). 
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apply to civil unions.12 The CUA confirms that any reference to marriage in any other 

law includes a civil union and any reference to husband, wife or spouse, includes a 

civil union partner.13 The duty of support accordingly currently extends to marriages 

concluded in terms of the MA, customary law marriages, Muslim marriages, and civil 

unions.14 

Contrary to popular belief, our legal system does not recognise “common law 

marriages” where the assumption is that when a couple live together for a certain 

amount of time, their relationship automatically translates to a “default marriage”.15 

Unfortunately for cohabitating or permanent life partners, this also means that very 

few of the laws that protect parties in marital relationships also protect individuals 

who are merely cohabitating or in permanent life partnerships.16 Many factors17 may 

contribute to people having permanent life partnerships.  

In 2006 the South African Law Reform Commission18 recommended that a Domestic 

Partnership Act be formulated to afford rights to unmarried same-sex and opposite-

sex partners. The Draft Domestic Partnerships Bill19 was published for commentary 

in 2008 but was never enacted.20  

In 2021 the SALRC released a Discussion Paper21 that proposed a single marriage 

statute. Two possible bills were proposed in the Discussion Paper, namely the 

Protected Relationships Bill22 and the Recognition and Registration of Marriages and 

 

12  Section 13(1) of the CUA. 
13  Section 13(2)(a) and s 13(2)(b) of the CUA. 
14  Wormald v Kambule 2006 3 SA 562 (SCA), Daniels v Campbell 2004 5 SA 331 (CC); TM v ZJ 

2016 1 SA 71 (KZD); Amod v Multilateral Motor Vehicle Accidents Fund 1999 4 SA 1319 (SCA); 
Satchwell v President of the Republic of South Africa 2002 6 SA 1 (CC); Langemaat v Minister 
of Safety and Security 1998 3 SA 312 (T); Du Plessis v Road Accident Fund 2004 1 SA 359 
(SCA). Also see Bonthuys 2018 PER 1-32; Osman-Hyder 2011 SLR 233-246; Denson and Van 

der Walt 2009 Obiter 188-196; Goldblatt 2003 SAJHR 118-123; Ntlama 2010 PER 191-234.  
15  Harrington-Johnson 2015 Without Prejudice 64. 
16  Harrington-Johnson 2015 Without Prejudice 64. 
17  Mantwa lists various factors that may contribute to people not having permanent life 

partnerships, including poverty, unemployment, the migrant labour system or simply the choice 
not to get married. Mantwa Recognition of domestic partnerships in South African law 5. 

18  Hereafter the SALRC. 
19  Gen Not 36 in GG 30663 of 14 January 2008; Bonthuys 2018 PER 12. 
20  Bonthuys 2018 PER 13. 
21  SALRC Discussion Paper 152. 
22  SALRC Discussion Paper 152 Annexure B1. 
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Life Partnership Bill.23 Both these bills afford the same protection to life partners as 

married couples.24 The bills define a “life partnership” as a relationship “where the 

parties cohabit and have assumed permanent responsibility for supporting each 

other”.25 It is clear from the definition that both bills require cohabitation between 

the parties to qualify as a life partnership.26 The SALRC’s report containing the final 

recommendations for the single marriage statute has not been published yet. 

On 7 July 2023, Parliament published the Draft Marriage Bill,27 which endeavours to 

provide for recognition of marriages regardless of the spouses’ religion, culture, sex, 

gender, sexual orientation or any other belief.28 The Draft Marriage Bill does, 

however, not include permanent life partnerships in the definition of spouse.29  

There have been numerous judgments on the recognition of permanent life 

partnerships, and specifically the partners’ constitutional right not to be 

discriminated against.30 The majority of these cases concerned the rights and 

recognition of permanent same-sex life partnerships and was held before the 

commencement of the CUA. Over the years, same-sex permanent life partnerships 

were accordingly recognised, but heterosexual permanent life partnerships (until 

recently) were not.  

The Court’s justification in Volks v Robinson31 for not granting the same rights to 

heterosexual permanent life partners in terms of the MOSSA, was that unmarried 

heterosexual couples have the choice to get married and if they do not exercise that 

choice, they should not be afforded the same rights as married couples. 

 

23  SALRC Discussion Paper 152 Annexure B2; Osman 2021 PER 2. 
24  See respectively s 1(xvi) of the Protected Relationships Bill and s 1(xi) of the Recognition and 

Registration of Marriages and Life Partnership Bill. 
25  See respectively s 1(xvi)(cc) of the Protected Relationships Bill and s 1(xi)(cc) of the Recognition 

and Registration of Marriages and Life Partnership Bill. 
26  Osman 2021 PER 8. 
27  Gen Not 3648 in GG 48914 of 7 July 2023. 
28  Preamble to the Draft Marriage Bill. 
29  The Draft Marriage Bill defines a spouse as “a person’s partner in marriage”. 
30  See Chapter 2 of this study for a discussion of the relevant case law. 
31  2005 5 BCLR 44 (CC) para 92 (hereafter the Volks judgment). 
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Although the Court’s argument in the Volks judgment has been criticised widely by 

academics,32 the Constitutional Court’s argument has been utilized to deny 

unmarried heterosexual couples the right to claim for loss of support in terms of the 

MOSSA.33 In a recent case, the Constitutional Court, however, found that 

heterosexual permanent life partners should also be afforded the same protection 

as homosexual permanent life partners.  

In Bwanya v The Master of the High Court,34 the Constitutional Court found that the 

definition of “spouse” and “marriage” in section 1 of the MOSSA and section 1(1) of 

the Intestate Succession Act35 must be amended to include a person in a “permanent 

life partnership in which the partners have undertaken reciprocal duties of 

support”.36 This ground-breaking judgment can have far-reaching implications on 

other pieces of legislation since the concepts of “spouse” and “marriage” have never 

included heterosexual life partners. Seeing that the MOSSA and ISA form part of 

succession legislation and are vital in the administration of deceased estates, it will 

have to be established to which extent this broader spousal definition will affect 

other legislation dealing with succession, the administration of deceased estates and 

related tax matters. 

1.2 Motivation 

From the Bwanya judgment, it is clear that we are in an era where societal norms 

are rapidly changing, and it can no longer be justified to not afford the same rights 

to permanent life partners because of their choice of not wanting to get married.37 

Statistics show that there are approximately 3,2 million South Africans who cohabit 

without being married.38 The percentage of cohabiting parties has increased from 

 

32  See Kruuse 2009 SAJHR 384; Smith 2010 PER  238-299; Bonthuys 2015 SALJ  76-78; Smith 

2016 SALJ  284-315; Madzika 2020 De Jure 401-402. 
33  See Meyer v Road Accident Fund (TPD) (unreported) case number 29950/2004 of 28 March 

2006. Also see Bonthuys 2018 PER 16. 
34  2022 3 SA 250 (CC) (hereafter the Bwanya judgment). 
35  81 of 1987 (hereafter the ISA). 
36  Bwanya judgment para 95. 
37  Madzika 2020 De Jure 395. 
38  Stats SA 2016 http://www.statssa.gov.za/publications/03-01-25/03-01-252016.pdf. 
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5,0% in 1996 to 8,3% in 2016, and this number is steadily increasing every year.39 

In the Bwanya judgment it was established that for maintenance and intestate 

succession purposes, permanent life partners with reciprocal duty of support are 

also regarded as “spouses” and must enjoy the same rights and protection under 

the ISA and MOSSA that their married counterparts have.40 

There are numerous pieces of South African legislation where certain sections are 

exclusively applicable to a “spouse” in the traditional sense, i.e., a person who is in 

a marital relationship. Taking the Bwanya and preceding judgments in respect of 

life partnerships into account, an investigation into the need for a broader spousal 

concept in legislation is justified. For the purpose of this study, the scope of 

legislation is limited to legislation applicable to succession, the administration of 

deceased estates and related tax matters. Specific emphasis is placed on the 

MOSSA, the Administration of Estates Act,41 the Wills Act,42 the Estate Duty Act,43 

the Transfer Duty Act44 and the Income Tax Act.45 It is important to note that for 

purposes of this study, the focus is on monogamous life partnership relationships 

and there is no reference to polygynous relationships. 

1.3 Research question 

The research question that guides the study is: To what extent can the broadened 

concept of spouse include life partners who have undertaken reciprocal duties of 

support as ordered in the Bwanya judgment affect legislation dealing with 

succession, the administration of deceased estates and related tax matters? 

1.4 Research aim and objectives 

The primary aim of this study is to establish the effect of the broadened spousal 

concept as ordered in inter alia the Bwanya judgment on succession legislation, 

 

39  Stats SA 2016 http://www.statssa.gov.za/publications/03-01-25/03-01-252016.pdf. 
40  Bwanya judgment para 95. 
41  66 of 1965 (hereafter the AEA). 
42  7 of 1953. 
43  45 of 1955 (hereafter the EDA). 
44  40 of 1949 (hereafter the TDA). 
45  58 of 1962 (hereafter the ITA). 
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administration of estates and related tax matters. The objectives that support this 

aim are to: (a) discuss judgments where permanent life partners were recognised; 

(b) establish what the requirement of the reciprocal duty of support in terms of 

these judgments entails; (c) discuss the relevant sections of the AEA that pertain to 

the concept of a “spouse”; (d) establish whether the broader spousal concept may 

also be applicable to the AEA; (e) discuss the relevant sections of the Wills Act, 

which specifically pertains to the concept of “spouse”; (f) discuss Moosa v Minister 

of Justice and Correctional Services46 where the concept of “spouse" in terms of the 

Wills Act was broadened; (g) establish whether the broader spousal concept should 

be applicable to the Wills Act; (h) discuss the definition of “spouse” as determined 

in the relevant tax legislation; and (i) with specific reference to the applicable tax 

laws, discuss whether permanent life partners who have undertaken a reciprocal 

duty of support will enjoy the same rights as their married counterparts. 

1.5 Research method 

The study was conducted using a literature study with the inclusion of primary 

sources (primarily the referred case law, legislation, and official reports) as well as 

secondary sources (including academic journal articles, books and electronic 

sources). 

1.6 Framework 

In addressing the objectives set out above, it is necessary to determine the meaning 

and scope of the broader spousal concept, specifically with reference to the 

reciprocal duty of support. The purpose of the second chapter of this study is to 

provide an outline of case law dealing with the recognition of permanent life 

partnerships and the requirements for the reciprocal duty of support. In the third 

chapter, the possible effect of the broadened spousal concept on the AEA is 

identified and discussed. The possible effect of the broadened spousal concept on 

the Wills Act is identified and discussed in Chapter 4 and the possible influence on 

 

46  Moosa v Minister of Justice and Correctional Services 2018 5 SA 13 (CC) (hereafter the Moosa 
judgment). 
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tax-related matters follows in Chapter 5. The sixth chapter concludes the study on 

the possible effect of a broadened spousal concept on succession legislation, 

administration of deceased estates, and tax-related matters.  
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2 Case law dealing with the recognition of permanent life partnerships 

2.1 Introduction  

This chapter discusses numerous judgments on the recognition of permanent life 

partnerships. It is prudent to mention that the majority of these cases were held 

before the enactment of the CUA and that the law at that time only recognised 

marriages consisting of two people of the opposite sex. The majority of these cases 

pertained to the recognition of same-sex partnerships and their right to be 

acknowledged in the same manner as heterosexual married couples. The Bwanya 

judgment was the first case where heterosexual permanent life partnerships were 

ordered to be included in the definition of “spouse” and “marriage” for purposes of 

the ISA and the MOSSA.47  

The objectives of this chapter are to: (a) discuss judgments that recognise 

permanent life partners; and (b) establish what the requirement of the reciprocal 

duty of support in terms of these judgments entails.   

2.2 National Coalition for Gay and Lesbian Equality v the Minister of 

Home Affairs48 

The National Coalition judgment scrutinised the legal entitlement of spousal rights 

in the context of permanent homosexual life partnerships.49 The constitutional 

validity of section 25(5) of the Aliens Control Act50 was challenged. Section 25(5) 

made it possible for the spouses of permanent South African residents to immigrate 

into South Africa, but did not afford the same benefits to same-sex permanent life 

partners.51  

 

47  Bwanya judgment para 95. 
48  2000 2 SA 1 (CC) (hereafter the National Coalition judgment). 
49  Bwanya judgment para 20. 
50  96 of 1991. 
51  National Coalition judgment para 1. 
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The Court stated that although there are romantic relationships between people of 

the same sex, these partnerships are not recognised as marriages by law.52 

Ackermann J,53 however, noted that the societal legal norms for the family 

relationship have transformed over the years. 

The Court found that excluding homosexual life partners from the benefits afforded 

by section 25(5) unjustifiably limits the rights to dignity54 and not to be discriminated 

against unfairly on the grounds of sexual orientation and marital status.55 The 

Constitutional Court ordered that the words “or partner in a permanent same-sex 

life partnership” be read in after the word “spouse” in section 25(5) of the Aliens 

Control Act.56  

The Court held that the word “permanent” means an “established intention of the 

parties to cohabit with one another permanently”.57 The Court confirmed that the 

facts of each matter would have to be considered to establish whether the 

partnership should be regarded as permanent.58 These facts would include the age 

of the partners, the duration of the partnership, how their family and friends view 

the partnership, whether the partners share a household, whether they share the 

responsibility of living expenses and whether the parties have made provision for 

each other in their respective wills.59 

The Aliens Control Act was repealed by the Immigration Act,60 which includes 

permanent heterosexual and permanent homosexual relationships, which “calls for 

 

52  National Coalition judgment para 36. As mentioned under par 2.1, some cases (including the 

National Coalition judgment) were heard prior to the enactment of the CUA.  
53  National Coalition judgment para 47. 
54  As contained in s 10 of the Constitution.  
55  As provided for in s 9 of the Constitution. See National Coalition judgment paras 58-60. 
56  National Coalition judgment para 98. 
57  National Coalition judgment para 86. 
58  National Coalition judgment para 88. 
59  National Coalition judgment para 88. For in-depth discussions of the National Coalition 

judgment, see Louw 2000 SAJHR 313- 324; Motara 2000 SAJHR 344-350; De Vos 2000 SALJ 
17-25. 

60  13 of 2002. 
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cohabitation and mutual financial and emotional support and is proven by a 

prescribed affidavit substantiated by a notarial contract” in the definition of spouse.61 

2.3 Satchwell v President of the Republic of South Africa62 

The Satchwell judgment contended the validity of the provisions of sections 8 and 

9 of the Judges’ Remuneration and Conditions of Employment Act63 (hereafter the 

Judges’ Act) and Regulations 9(2)(b) and 9(3)(a) of the Act.64 Section 8 of the 

Judges’ Act provides for the payment of two-thirds of the salary that would have 

been payable to the judge to the surviving spouse of a deceased judge until such 

spouse's death.65 Section 9 of the Judges’ Act provides for the payment of certain 

funds to the surviving spouse of a deceased judge or the deceased estate if the 

judge is not survived by a spouse.66 The applicant contended in the court a quo that 

these sections of the Judges’ Act were discriminatory to the extent that it excluded 

same-sex permanent life partners from claiming the benefits enjoyed by 

heterosexual spouses.67 The applicant further argued that the challenged provisions 

violated her right to equality68 because the provisions did not afford the same rights 

to homosexual couples as are afforded to their heterosexual counterparts.69  

The High Court70 declared the challenged provisions unconstitutional to the extent 

that it excluded permanent same-sex life partners, and the case was subsequently 

referred to the Constitutional Court for confirmation of the High Court’s order.71 

The applicant, a judge, stated that she has been involved in an intimate, committed 

and exclusive same-sex permanent partnership for numerous years.72 The applicant 

further stated that although same-sex couples were unable to enter into a legally 

 

61  Section 1(1)(xxxvi) of the Immigration Act 13 of 2002. 
62  2002 6 SA 1 (CC) (hereafter the Satchwell judgment). 
63  88 of 1989. 
64  Satchwell judgment para 3. 
65  Section 8 of the Judges Act; Satchwell judgment para 7. 
66  Section 9 of the Judges Act; Satchwell judgment para 7. 
67  Satchwell judgment para 8. 
68  In terms of section 9 of the Constitution. 
69  Satchwell judgment para 14. 
70  Satchwell v President of the Republic of South Africa 2001 12 BCLR 1284 (T). 
71  Satchwell judgment para 1. 
72  Satchwell judgment para 4. 
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binding marriage at the time of the court case, the applicant and her partner lived 

in every respect as a married couple and were also acknowledged as such by their 

respective families and friends.73  

Madlanga J74 held that seeing as the word “spouse” is not defined under the Judges’ 

Act, the “ordinary wording of the provisions must be taken to refer to a party to a 

marriage that is recognised as valid in law and not beyond that”. Accordingly, all 

relationships other than heterosexual marriages are excluded from the benefits that 

the legislation accords to spouses.75 The applicant contended that the concept of 

family underlying the legislation was inconsistent with values enshrined in the 

Constitution.76 The applicant referred to the judgment in the Canadian Supreme 

Court of Miron v Trudel77 where L’Heureux-Dubé held that:78 

Family means different things to different people, and the failure to adopt the 
traditional family form of marriage may stem from a multiplicity of reasons – all of 
them equally valid and all of them equally worthy of concern, respect, 
consideration, and protection under the law. 

The Court referred to the National Coalition judgment in which a permanent same-

sex life partnership was recognised by the Court.79 The Court stated that permanent 

same-sex partners should be able to have relationships in accordance with their 

sexual orientation without being subject to unfair discrimination.80 The Court held 

that it is clear from the Constitution that the achievement of equality for all South 

Africans and the advancement of human rights are of cardinal importance.81  

The Court reiterated that “in terms of our common law, marriage creates a physical 

and moral community of law which imposes reciprocal duties of cohabitation and 

 

73  Satchwell judgment para 4. As mentioned under par 2.1, some cases (including the Satchwell 
judgment) were heard prior to the enactment of the CUA. 

74  Satchwell judgment para 9. 
75  Satchwell judgment paras 9-10. 
76  Satchwell judgment para 11. 
77  1995 124 DLR 693. 
78  Miron v Trudel 1995 124 DLR 693 para 102. 
79  See National Coalition judgment para 36; Satchwell judgment para 12. See also par 2.2 of this 

study.  
80  Satchwell judgment para 15. 
81  Satchwell judgment para 17. 
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support”.82 The Court further confirmed that the law attaches a duty of support to 

a variety of family relationships, which may also include homosexual permanent 

relationships.83 The facts of each situation will determine whether such a duty of 

support exists.84 

The Constitutional Court confirmed that the impugned provisions unfairly and 

unjustifiably discriminate against permanent same-sex partners and are accordingly 

inconsistent with the Constitution.85 The Court ordered that sections 8 and 9 and 

regulations 9(2)(b) and 9(3)(a) of the Judges’ Act are to be read as though the 

words “or partner in a permanent same-sex partnership in which the partners have 

undertaken reciprocal duties of support” appear after the word “spouse”. 

2.4 Du Toit v Minister of Welfare and Population Development86 

In the Du Toit judgment, the constitutional validity of sections 17(a), 17(c) and 

20(1) of the Child Care Act87 and section 1(2) of the Guardianship Act,88 which 

provides for the joint adoption and guardianship of children by “a husband and his 

wife” was challenged.89  

The applicants, partners in a same-sex relationship, lived together as life partners 

for numerous years, shared all financial resources and also formalised their 

relationship with a commitment ceremony.90 They also had a joint will according to 

which the surviving partner will inherit the other’s estate.91 The applicants were 

screened and accepted as adoptive parents by the Cotlands Baby Centre, and the 

centre placed two children temporarily in their care.92 The applicants applied to the 

children’s court to adopt the two children jointly but constrained by the current 

 

82  Satchwell judgment para 22. 
83  Satchwell judgment para 25. 
84  Satchwell judgment para 25. 
85  Satchwell judgment paras 26-33. For in-depth discussions of the Satchwell judgment, see 

Goldblatt 2003 SAJHR 118-123. 
86  2003 2 SA 198 (CC) (hereafter the Du Toit judgment). 
87  74 of 1983. 
88  192 of 1993. 
89  Du Toit judgment para 1. 
90  Du Toit judgment para 4. 
91  Du Toit judgment para 4. 
92  Du Toit judgment para 6. 
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adoption legislation, the children’s court only awarded custody and guardianship to 

the second applicant, even though both applicants were recommended as suitable 

parents.93 

The applicants challenged the relevant provision of the Child Care Act and 

Guardianship Act on the grounds that it violated their right to equality94 and dignity95 

and did not give paramountcy to the best interest of the child as required by section 

28(8) of the Constitution.96 The High Court97 found that the challenged provisions 

violated the Constitution and ordered the reading in of certain words into the 

challenged provisions to facilitate the joint adoption and guardianship of children by 

homosexual life partners.98 The matter was then referred to the Constitutional Court 

for a confirmatory order.  

Skweyiya J99 held that the institutions of marriage and family are important social 

pillars in our society, and that the concept of family may evolve as social practices 

and traditions change. The Court held that the applicants’ status as unmarried 

persons were directly linked to their inability to ger married due to their sexual 

orientation.100 If not for their sexual orientation, which prohibits them from getting 

married, they would have been eligible to jointly adopt children as contemplated in 

the impugned provisions.101 The Constitutional Court confirmed the order made by 

the High Court and declared that the impugned provisions be altered to allow for 

joint adoption and guardianship of children by two members of a permanent same-

sex life partnership.102 

 

 

93  Du Toit judgment para 7. 
94  Section 9 of the Constitution. 
95  Section 10 of the Constitution. 
96  Du Toit judgment para 2. 
97  Du Toit v Minister of Welfare and Population Development 2001 12 BCLR 1225 (T). 
98  Du Toit judgment para 2. 
99  Du Toit judgment para 19. 
100  Du Toit judgment para 26. 
101  Du Toit judgment para 26. 
102  Du Toit judgment para 44. For in-depth discussions of the Du Toit judgment, see Ferreira 2002 

Codicillus 83-84. 
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2.5 Volks v Robinson103 

The Volks judgment questioned the interpretation and constitutionality of section 

2(1), read with section 1 of the MOSSA.104 These sections, in essence, confer on 

surviving spouses the right to claim maintenance from the estates of their deceased 

spouse if they are not able to support themselves.105 The applicant in the court a 

quo,106 Ms Robinson, was in a permanent heterosexual life partnership with the late 

Mr Shandling for numerous years, but the parties were never married, nor were any 

children born from their relationship.107 Ms Robinson contended that although she 

and her late partner never married, they lived a life similar to a married couple and, 

therefore, should be afforded the same benefits as a surviving spouse under section 

2(1) of the MOSSA.108 

The High Court (in Robinson v Volks109) held that the exclusion of the surviving 

partner in a permanent life partnership from the ambit of MOSSA is unconstitutional 

as it discriminated unfairly based on human dignity and equality.110 This decision 

was referred to the Constitutional Court for confirmation.111 However, the 

Constitution Court112 held that the differentiation between married couples and 

permanent life partners should not be regarded as unfair because marriage comes 

with rights and obligations that do not exist in permanent life partnerships. It was 

held that the purpose of the MOSSA was to provide for the maintenance of the 

surviving spouse and to extend the invariable effect of marriage beyond the death 

of one of the parties.113 The Constitutional Court’s judgment was based on the 

 

103  2005 5 BCLR 44(CC) (hereafter the Volks judgment). 
104  Volks v Robinson 2005 5 BCLR 44(CC) para 1 (hereafter the Volks judgment).  
105  Volks judgment para 1. 
106  2004 6 SA 288 (C). 
107  Volks judgment para 3. 
108  Volks judgment para 1. 
109  2004 6 SA 288 (C). 
110  Robinson v Volks 2004 6 SA 288 (C) para 399J; Smith 2010 PER 241. 
111  Smith 2010 PER 242. 
112  Volks judgment para 154.  
113  Volks judgment para 39. 
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argument that unmarried couples have the choice to get married, as formulated by 

Skewyia J:114 

The law expects those heterosexual couples who desire the consequences ascribed 
to this type of relationship to signify their acceptance of those consequences by 
entering into a marriage relationship. Those who do not wish such consequences 
to flow from their relationship remain free to enter into some other form of 
relationship and decide what consequences should flow from their relationships. 

From the judgment, it was clear that marriage as an institution is recognised in the 

Constitution and that the institution of marriage automatically leads to ex lege rights 

and obligations, which is not the case in unmarried cohabitant relationships.115 The 

Constitutional Court accepted that the MOSSA discriminated based on marital status 

but, as quoted above, confirmed that the discrimination should not be regarded as 

unfair because unmarried couples have the choice to get married, and by not 

entering into a marriage, they decide not to exercise that choice.116 

2.6 Gory v Kolver117 

In the Gory judgment, the constitutional validity of section 1(1) of the ISA was 

scrutinised to the extent that it accords rights on heterosexual spouses but not on 

permanent homosexual partners. The case originated in the High Court where the 

applicant, Mr Gory, claimed that he and the late Mr Brooks were partners in a 

permanent homosexual life partnership in which they undertook reciprocal duties 

of support.118 Mr Brooks died intestate without any children and his parents 

accordingly claimed to be the deceased’s intestate heirs119 and entitled to his 

 

114  Volks judgment para 92. For in-depth discussions of the Volks judgment, see Smith 2010 PER 
238-299; Smith 2016 SALJ 284-315; Davis 2019 AYOR 73-85. 

115  Smith 2010 PER 242. 
116  Bonthuys 2018 PER 15. 
117  2007 4 SA 97 (CC) (hereafter the Gory judgment). 
118  Gory v Kolver 2006 5 SA 145 (T) para 1. 
119  Section 1(1)(1)(d)(i) of the ISA provides that “If after the commencement of this Act a person 

(hereinafter referred to as the 'deceased') dies intestate, either wholly or in part, and - (d) is 
not survived by a spouse or descendant, but is survived(i) by both his parents, his parents shall 

inherit the intestate estate in equal shares; or (ii) by one of his parents, the surviving parent 
shall inherit one half of the intestate estate and the descendants of the deceased parent the 

other half, and if there are no such descendants who have survived the deceased, the surviving 
parent shall inherit the intestate estate”. 
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estate.120 The executor of the late estate declined to consider Mr Gory’s claim 

against the estate and maintained that under section 1 of the ISA, the deceased’s 

parents were the heirs of the estate.121  

The respondents (the deceased’s parents) in the matter denied that the parties 

were permanent homosexual partners because they could not get married legally 

and did not go through a marriage ceremony.122 The respondents further  

contended that had the partners been in a permanent relationship, they would 

have entered into a written partnership agreement or at least appointed each other 

as heirs in their wills.123 The applicant, on the other hand, maintained that he and 

the deceased were permanent life partners and further averred that they shared 

common household  expenses.124  

The High Court125 held that it was evident that the parties had assumed reciprocal 

duties of support and that if it were legally possible for them to get married, they 

would have gotten married. Hartzenberg J126 referred to previous judgments127 in 

various courts that interpreted the constitutional right to equality128 and the right 

not to be discriminated against.129 Hartzenberg J130 confirmed that it has been held 

numerous times in our courts that same-sex life partnerships deserve the same 

considerations as heterosexual marriages. The High Court131 accordingly declared 

that section 1(1) of the ISA is inconsistent with the Constitution “to the extent that 

 

120  Gory judgment para 3. 
121  Gory v Kolver 2006 5 SA 145 (T) para 16. 
122  Gory v Kolver 2006 5 SA 145 (T) para 17. 
123  Gory v Kolver 2006 5 SA 145 (T) para 17. 
124  Gory v Kolver 2006 5 SA 145 (T) paras 5-6. 
125  Gory v Kolver 2006 5 SA 145 (T) para 18. 
126  Gory v Kolver 2006 5 SA 145 (T) para 19. 
127  Gory v Kolver 2006 5 SA 145 (T) para 19. See Langemaat v Minister of Safety and Security 1998 

3 SA 312 (T); National Coalition judgment; Satchwell judgment; Du Toit judgment; J v Director 
General, Department of Home Affairs 2003 5 SA 621 (CC); Farr v Mutual and Federal Insurance 
Co Ltd 2000 3 SA 684 (C); Du Plessis v Road Accident Fund 2004 1 SA 359 (SCA); Daniels v 
Campbell 2004 5 SA 331 (CC). 

128  Section 9(1) of the Constitution. 
129  Section 9(3) and section 9(5) of the Constitution. 
130  Gory v Kolver 2006 5 SA 145 (T) para 22. 
131  Gory v Kolver 2006 5 SA 145 (T) para 30. 
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it confers rights of intestate succession on heterosexual spouses but not on 

permanent same-sex partners”.  

The case was referred to the Constitutional Court where it was confirmed that the 

exclusion of parties in a permanent same-sex life partnership in which they have 

undertaken reciprocal duties of support from section 1(1) of the ISA is 

unconstitutional and invalid.132 The Constitutional Court further held that Mr Gory 

and the deceased were at the time of his death partners in a permanent same-sex 

partnership in which they had undertaken reciprocal duties of support and 

accordingly declared that Mr Gory is the sole intestate heir of the deceased 

estate.133 

2.7 Paixão v Road Accident Fund134 

The Paixão judgment dealt with a claim for maintenance and loss of support against 

the Road Accident Fund by the deceased’s fiancé (Ms Paixão) and her daughter. In 

this case, the deceased (Mr Gomes) cohabitated with Ms Paixão and her two 

daughters and undertook to support them financially as he was the sole income 

earner and paid for everything in the household.135  

The Court confirmed that cohabitation outside of marriage is now “widely practised 

and accepted by many communities universally”.136 The Court held that in any case 

where a plaintiff asserts that he or she was in a life partnership, the existence of 

such relationship must be proven.137 Proving the existence of a life partnership will 

entail more than merely showing that the parties cohabitated and jointly contributed 

to the upkeep of the common home, it would have to be shown that the partnership 

 

132  Gory judgment para 66. 
133  Gory judgment para 66. For in-depth discussions of the Gory judgment, see Picarra 2007 SAJHR 

563-569; Wood-Bodley 2008 SALJ 259-273.  
134  2012 SA 377(SCA) (hereafter the Paixão judgment). 
135  Paixão judgment para 8. 
136  Paixão judgment para 35; See also the Volks judgment para 119. 
137  Paixão judgment para 29. 
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was “akin to and hand similar characteristics – particularly a reciprocal duty of 

support - to a marriage”.138  

Cachalia JA noted that:139 

Our courts have emphasised the importance of marriage and the nuclear family as 
important social institutions of society, which gives rise to important legal 
obligations, particularly the reciprocal duty of support placed upon spouses. The 
fact is, however, that the nuclear family has, for a long time, not been the norm 
in South Africa. South Africans have lower rates of marriage and higher rates of 
extra-marital child-bearing than found in most countries. 

The Court found that Mr Gomes undertook a duty to maintain and support his 

“family” out of a “deep, profound and loving sense of duty and did so”.140 The Court 

found that a tacit legally enforceable duty of support existed between the parties 

and held that “the dependants’ action is to be extended to unmarried persons in 

heterosexual relationships who have established a contractual reciprocal duty of 

support”.141 

2.8  Laubscher v Duplan142 

The Laubscher judgment considered the question of whether permanent same-sex 

life partners who have not solemnised or registered their relationship in terms of 

the CUA were entitled to inherit from each other’s intestate deceased estates.143 In 

this case, the applicant, Mr Duplan, and the deceased, Mr Labuschagne, were in a 

permanent same-sex relationship in which they undertook reciprocal duties of 

support.144 The partnership was, however, not registered nor solemnised in terms 

of the CUA. The deceased passed away intestate without any descendants or 

 

138  Paixão judgment para 29. 
139  Paixão judgment para 31; See also the Bwanya judgment para 29. 
140  Paixão judgment para 36; See also the Bwanya judgment para 30. 
141  Paixão judgment para 40. For in-depth discussions of the Paixão judgment, see Calvino and 

Iyer 2014 Obiter 162-171; Scott 2013 TSAR 777-793.  
142  2016 ZACC 44 (CC) (hereafter the Laubscher judgment). 
143  Laubscher judgment para 1. 
144  Laubscher judgment para 3. 
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adopted children. His parents had predeceased him and his brother (who was 

appointed as executor of the estate) was his only surviving sibling.145  

The applicant relied on the Gory judgment and contended that although the civil 

partnership was not registered or solemnised in terms of the CUA, he was still 

entitled to inherit from the deceased’s estate.146 The respondent (the executor of 

the estate), on the other hand, argued that notwithstanding the Gory judgment, the 

CUA’s commencement implied that only same-sex partners who have solemnised 

and registered a civil union in terms of the CUA qualify to inherit from the estate of 

a deceased partner.147  

The Court took the Gory judgment and the CUA into account and found that the 

enactment of the CUA did not specifically amend section 1(1) of the ISA as was 

required in the Gory judgment.148 Mbha JA149 held that civil unions concluded under 

the CUA constitute a “new category of beneficiary for purposes of the ISA and are 

thus distinguishable from same-sex permanent life partnerships”. This means that 

homosexual permanent life partnerships will be entitled to intestate succession 

rights under section 1(1) of the ISA until such time that the Legislature specifically 

amends the section.150 The Court accordingly ordered that Mr Duplan was the only 

intestate heir to the deceased estate.151 

2.9 Bwanya v The Master of the High Court 

The Bwanya judgment originated in the Western Cape Division of the High Court.152 

The applicant, Ms Jane Bwanya, sought an order to declare certain provisions of ISA 

and MOSSA unconstitutional. The applicant’s case was based on the fact that her 

claim for a share of the estate of the late Mr Anthony Ruch (her permanent life 

 

145  Laubscher judgment para 3. 
146  Laubscher judgment para 5. 
147  Laubscher judgment para 6. 
148  Laubscher judgment para 55. 
149  Laubscher judgment para 55. 
150  Laubscher judgment para 55. 
151  Laubscher judgment para 57. For in-depth discussions of the Laubscher judgment, see Wood-

Bodley 2018 Obiter 276-287; Mofokeng The legal differentiation 13-17.  
152  Under Bwanya v The Master of the High Court 2021 1 SA 138 (WCC). 
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partner) and/or maintenance from his estate is not recognised nor provided for 

under these acts.  

The Bwanya judgment concerned two issues, the first being whether a surviving 

partner in a permanent heterosexual life partnership in which the parties have 

undertaken reciprocal duties of support is entitled to claim maintenance under the 

MOSSA.153 The second issue was whether a surviving partner in a permanent 

heterosexual life partnership in which the parties have undertaken reciprocal duties 

of support is entitled to inherit from the estate of the deceased life partner under 

the ISA.154 

The uncontroverted facts of the case reveal that the applicant and the deceased 

were involved in a relationship that comprised “most, if not all”155 characteristics of 

a marriage.156 The applicant resided permanently with the deceased and they were 

engaged to be married in November 2015.157 The couple planned to travel to the 

applicant’s family in Zimbabwe in June 2016 to commence lobola negotiations and 

to get married after the trip.158 The deceased, however, passed away two months 

before the scheduled journey.159 The deceased nominated his mother as the sole 

heir to his estate in his last will and testament, but his mother predeceased him as 

she passed away in 2013.160 The deceased’s estate therefore had to be wound up 

in accordance with the ISA. 

The applicant (Ms Bwanya) lodged two claims against the deceased’s estate in terms 

of the AEA. The claims were for maintenance in terms of the MOSSA and inheritance 

in terms of the ISA.161 Her claims were based on the fact that she and the deceased 

were involved in a permanent life partnership, with characteristics similar to a 

 

153  Bwanya judgment para 1. 
154  Bwanya judgment para 1. 
155  Bwanya judgment para 3. 
156  Bwanya judgment para 3. 
157  Bwanya judgment para 4-6. 
158  Bwanya judgment para 6. 
159  Bwanya judgment para 7. 
160  Bwanya judgment para 7. 
161  Bwanya judgment para 8. 
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marriage, and they had undertaken reciprocal duties of support towards each 

other.162 

The second respondent, the executor of the deceased’s estate, rejected both claims 

on the basis that the applicant did not qualify for the claimed benefits under the 

MOSSA or the ISA.163 The Applicant subsequently challenged the constitutionality of 

section 2(1) of the MOSSA and section 1(1) of ISA in the High Court.164 Section 2(1) 

of the MOSSA reads as follows: 

If a marriage is dissolved by death after the commencement of this Act the survivor 
shall have a claim against the estate of the deceased spouse for the provision of 
his reasonable maintenance needs until his death or remarriage in so far as he is 
not able to provide therefor from his own means and earnings.165 

The MOSSA does not provide for definitions of “marriage” or “spouse”. It does, 

however, define “survivor”. The definition of “survivor” in terms of the MOSSA reads 

as follows: 

‘survivor’ means the surviving spouse in a marriage dissolved by death, and 
includes a spouse of a customary marriage which was dissolved by a civil marriage 
contracted by her husband in the customary marriage to another woman on or 
after 1 January 1929. 

Ms Bwanya argued that the MOSSA and the ISA were unconstitutional to the extent 

that they prohibited surviving heterosexual life partners from claiming maintenance 

and benefits from their deceased partners’ estates.166 The basis of her claim was 

that the exclusion under the two acts violated her constitutional rights to equality167 

and dignity.168  

Before the matter was finalised in the High Court, the applicant and the executor, 

together with the deceased’s intestate heirs, entered into a settlement agreement, 

which was made an order of the Court.169 Ms Bwanya was awarded a settlement 

 

162  Bwanya judgment para 8. 
163  Bwanya judgment para 9. 
164  Bwanya judgment para 9. 
165  Own emphasis added.  
166  Bwanya judgment para 9. 
167  Section 9 of the Constitution. 
168  Section 10 of the Constitution. See Bwanya judgment para 9. 
169  Bwanya judgment para 10. 
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figure of R3 million.170 Despite the settlement, Ms Bwanya still sought an order 

declaring section 2(1) of the MOSSA and section 1(1) of the ISA unconstitutional. 

The High Court dismissed the challenge of the constitutionality of the MOSSA but 

found section 1(1) of the ISA to be inconsistent with the Constitution. The High 

Court further declared section 1(1) of the ISA invalid to the extent that it excludes 

parties in a permanent life partnership in which they have undertaken reciprocal 

duties of support.171  

The case was referred to the Constitutional Court for confirmation of the order of 

constitutional invalidity granted by the High Court, and Ms Bwanya sought leave to 

appeal against the High Court’s dismissal of the unconstitutionality of section 2(1) 

of the MOSSA. The Constitutional Court granted the leave to appeal.172  

The Constitutional Court emphasised that there has been significant development 

in the common law since the Volks judgment.173 Madlanga J174 stated that there can 

no longer be a distinction between the duty of support that arises by operation of 

law and the duty of support that arises by agreement. The Court further confirmed 

that it would be unfair discrimination to allow same-sex permanent life partners to 

have certain rights but exclude heterosexual life partners.175 

The Court found that the relationship between Ms Bwanya and her deceased life 

partner was “akin to a marriage and that they had undertaken reciprocal duties of 

support towards each other”.176 The Court further concluded that “permanent life 

partnerships must be accorded the necessary respect as they are one of life’s 

realities”177 and is therefore also deserving of constitutional and legal protection.178 

The Court held that the unfair discrimination of section 2(1) of the MOSSA cannot 

 

170  Bwanya judgment para 10. 
171  Bwanya v The Master of the High Court 2021 1 SA 138 (WCC) para 233. 
172  Bwanya judgment para 18. 
173  Bwanya judgment para 71. See par 2.5 of this study for an outline of the Volks judgment. 
174  Bwanya judgment para 71. 
175  Bwanya judgment para 71. 
176  Bwanya judgment para 56. 
177  Bwanya judgment para 67. 
178  Bwanya judgment para 70. 
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be justified and is therefore unconstitutional.179 The Court ordered that the definition 

of “spouse” and “marriage” in section 1 of the MOSSA is to be read as though it 

includes a person in a “permanent life partnership in which the partners have 

undertaken reciprocal duties of support”.180 The Court further held that the ISA must 

be read to include “a partner in a permanent life partnership in which the partners 

had undertaken reciprocal duties of support”.181  

The Court suspended the order for a period of 18 months to enable Parliament to 

take steps to rectify the constitutional defects the judgment identified.182 The order 

was handed down on 31 December 2021, meaning that Parliament had until 30 

June 2023 to enact legislation addressing the constitutional defects, which was not 

done. As mentioned in Chapter 1, Parliament did publish the Draft Marriage Bill183 

on 7 July 2023, but it did not address permanent life partnerships.184  

2.10 EW v VH185 

The primary issue in the EW judgment was whether the parties have entered into a 

permanent life partnership in which they have undertaken reciprocal duties of 

support.186 Their relationship ended in April 2022 when the respondent moved out 

of the common home.187 The applicant and respondent entered into their 

relationship while they were still involved with other parties, and the respondent 

remained married to his previous partner until 2019.188 The applicant and 

respondent in the case had previously been involved in a romantic relationship for 

 

179  Bwanya judgment paras 80-83. 
180  Bwanya judgment para 95. 
181  Bwanya judgment para 95. For in-depth discussions of the Bwanya judgment, see Barratt 2022 

PER 2-28; Osman 2021 SALJ 521-534. 
182  Bwanya judgment para 95. 
183  Gen Not 3648 in GG 48914 of 7 July 2023. 
184  As mentioned in par 1.1 of this study, the Draft Domestic Bill was published for commentary in 

2008 but was never enacted. 
185  2023 4 SA 123 (WCC) (hereafter the EW judgment). 
186  EW judgment para 3. 
187  EW judgment para 1. 
188  EW judgment para 1. 
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a period of eight to nine years and three children were born from their 

relationship.189  

On 25 July 2022, the applicant instituted action proceedings seeking an order of 

maintenance and confirmation that the parties were partners in a permanent 

heterosexual life partnership in which they had undertaken reciprocal duties of 

support.190  

On 27 October 2022, the applicant instituted an application for a hearing on an 

expedited basis in the High Court. In the interlocutory proceedings, the applicant 

sought an order to:191 (a) develop the common law; and (b) declare that partners 

in permanent life partnerships in which they had undertaken a reciprocal duty of 

support are entitled to claim maintenance from one another after the relationship 

has been terminated. It was submitted that the court should in its determination of 

the extent and duration of the maintenance consider the following factors:192 (a) the 

duration of the life partnership; (b) the financial means and needs of each of the 

partners and their earning capacities; (c) their respective ages; (d) the standard of 

living that the partners have come accustomed to; (e) whether the relationship 

ended as result of one of the  partners’ conduct; and (f) any other factor which the 

court may regard as relevant. 

The Court confirmed that all married spouses have reciprocal duties of support that 

arises by automatic operation of law when a marriage is concluded.193 Furthermore, 

it was held that in light of recent legal developments, a reciprocal duty of support 

may also arise between parties in a permanent life partnership.194 The court 

specifically referred to the Paixão judgment195 and the Bwanya judgment196 where it 

was held that the facts of each case should be considered to establish whether the 

 

189  EW judgment para 1. 
190  EW judgment para 2. 
191  EW judgment para 10. 
192  EW judgment para 10. 
193  EW judgment para 35. 
194  EW judgment para 35. 
195  See par 2.7 of this study for an outline of the Paixão judgment. 
196  See par 2.9 of this study for an outline of the Bwanya judgment. 
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parties’ relationship is similar to that of a marriage and whether a legally enforceable 

duty of support existed between the parties.197 

The Court held that in terms of the Bwanya judgment, there is already a common 

law remedy that the applicant may rely on to claim maintenance.198 If the applicant 

is able to prove that the duty of support existed, she would have a claim for 

maintenance.199 The applicant’s argument of developing the common law on which 

the application was based, was thus flawed, as the common law (after the Bwanya 

judgment) had already been developed to afford permanent life partners who have 

undertaken reciprocal duties of support the right to claim maintenance. The 

application was dismissed on the grounds that the applicant already had a common 

law remedy to claim maintenance. The Court further confirmed that the 

“fundamental dispute between the parties” (whether or not a permanent life 

partnership existed) should be heard in a trial court which would enable that court 

to make factual findings.200 

2.11 Lindeni v The Master of the High Court201 

In the Lindeni judgment, the applicant sought an order to confirm that she and the 

late Mr Kekana (the “deceased”) were partners in a permanent life partnership in 

which they had undertaken reciprocal duties of support.202 The applicant further 

sought an order that the winding up of the deceased estate of Mr Kekana be 

interdicted pending the lapsing of the suspension of the orders made in the Bwanya 

judgment, which orders were suspended for a period not exceeding 18 months from 

31 December 2021.203 The applicant averred that she and the deceased entered a 

romantic relationship in 2017, that they agreed to a committed relationship and 

started living together in 2018.204 In 2018 they entered into lobolo negotiations and 

 

197  EW judgment para 35. 
198  EW judgment para 41. 
199  EW judgment para 41. 
200  EW judgment para 41. 
201  2023 JDR 2599 (GJ) (hereafter the Lindeni judgment). 
202  Lindeni judgment para 1. 
203  Lindeni judgment para 1. 
204  Lindeni judgment para 5. 
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a celebration was held at the applicant and the deceased’s family homes.205 After 

the lobola payment, they regarded themselves as husband and wife.206 In 2019 they 

acquired a family home, which was financed by the deceased. Between 2019 and 

2020 the parties transferred monies into each other’s accounts to purchase 

household items and mutually support each other.207 The parties took out funeral 

cover in which the applicant was listed as the plan owner and the deceased as the 

life partner.208 

The deceased was, however, married to another woman until March 2020 and 

passed away intestate on 1 January 2021.209 The respondent (the deceased’s ex-

wife’s daughter) averred that her mother was still married to the deceased when 

the lobolo negotiations were concluded and therefore, the applicant cannot claim to 

be the deceased’s surviving spouse.210 

The applicant, however, relied on the Bwanya judgment by arguing that she was 

entitled to the deceased’s estate as, at the time of his passing, they were in a 

permanent life partnership and had undertaken reciprocal duties of support.211 

The factors presented to the court by the applicant in demonstrating the existence 

of the permanent life partnership were the following:212 (a) when the parties became 

involved in the romantic relationship in 2017, they were 49 and 50 years of age 

respectively; (b) at the time of the deceased’s demise, they had been in a 

relationship for about three years; (c) they lived together from March 2017 until his 

death in 2021; (d) they shared responsibility for their financial support, living 

expenses and the upkeep of their shared home; (e) in May 2018, the deceased paid 

lobolo and a celebration ceremony was attended by friends and family; (f) the 

deceased’s mother confirmed in an affidavit that she regarded the applicant as her 

 

205  Lindeni judgment para 5-6. 
206  Lindeni judgment para 6. 
207  Lindeni judgment para 7. 
208  Lindeni judgment para 8. 
209  Lindeni judgment para 8. 
210  Lindeni judgment para 10. 
211  Lindeni judgment para 14. 
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daughter-in-law; (g) the applicant and the deceased presented themselves as 

husband and wife and were regarded as such; and (h) the parties shared a funeral 

cover that listed the deceased as a life partner. The Court confirmed that seeing as 

the deceased was married to another woman until March 2021, it was essential to 

establish whether the applicant and the deceased were competent to enter a 

marriage or a permanent life partnership.213 The Court reiterated that “all marriages, 

including permanent life partnerships, are now equal in the eyes of the law and 

enjoy recognition and acceptance by the public”.214 Section 10(1) of the Recognition 

of Customary Marriages Act215 provides that spouses to a customary marriage are 

competent to enter a marriage with each other under the MA provided that neither 

of them is a spouse in a subsisting customary marriage with any other person.216 

The Court referred to the case of Monyepao v Ledwaba217 where the appellant (the 

second wife) was married to the deceased in terms of customary law. The deceased 

was however still married to his first wife in terms of customary law.218 The deceased 

and his first wife did not get divorced and were merely separated when he married 

his second wife.219 The court concluded that the deceased’s first marriage was still 

valid and that the first wife was entitled to patrimonial benefits.220  

In the Lindeni judgment, the Court considered the evidence that the deceased was 

married to his erstwhile wife from 1994 until March 2020. The applicant’s case relied 

on the fact that she had been in a relationship with the deceased since November 

2017 and that all the celebrations of the lobolo took place between May 2018 and 

November 2018 and not after March 2020, at which time the divorce was granted.221 

 

213  Lindeni judgment para 15. 
214  Lindeni judgment para 16. 
215  120 of 1998. 
216  Section 10(1) of the Recognition of Customary Marriages Act; Lindeni judgment para 16. 
217  (SCA) (unreported) case number 1368/2018 of 27 May 2020 (hereafter the Monyepao 

judgment). 
218  Monyepao judgment para 21; Lindeni judgment para 18. 
219  Monyepao judgment para 21; Lindeni judgment para 18. 
220  Monyepao judgment para 21; Lindeni judgment para 18. 
221  Lindeni judgment para 18. 
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It was confirmed that their relationship began while the valid marriage between the 

deceased and his erstwhile wife was still ongoing.222 

The Court held that the mere fact that the public, friends, and family regarded and 

accepted them as married or permanent life partners and that they conducted 

themselves as permanent life partners, did not make their relationship equal to a 

marriage or a permanent life partnership in which they undertook reciprocal duties 

of support.223 The Court further held that the divorce decree in 2020 did not 

automatically validate their relationship but merely made the deceased eligible and 

competent for any form of marriage.224 Ten months after the divorce, the deceased 

passed away intestate.  

The Court ordered that the deceased was not competent to conclude any marriage 

or familial relationship, including a permanent life partnership, before his divorce in 

March 2020 and therefore the applicant could not be regarded as a surviving 

permanent life partner in a permanent life partnership in which she and the 

deceased undertook reciprocal duties of support.225 The Court accordingly found that 

the applicant did not have any claim against the deceased estate, nor did she have 

any right to inherit.226 

2.12 Reciprocal duty of support 

As mentioned in paragraph 1.1 of the study, the reciprocal duty of support is an 

invariable consequence of marriage. It is, however, apparent from the discussed 

judgments that a marriage is not the only relationship in which a reciprocal duty of 

support can exist. In most of the above-discussed cases, the courts referred to the 

duty of support that existed between the life partners, and based on this duty of 

support the partners were entitled to certain protection and rights. It would be 

 

222  Lindeni judgment para 19. 
223  Lindeni judgment para 19. 
224  Lindeni judgment para 21. 
225 Lindeni judgment para 21. 
226  Lindeni judgment para 23. 
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prudent to reiterate what the statement “undertook reciprocal duties of support” as 

used in these judgments means.  

Barratt227 confirms that the word “undertake” is inherently ambiguous. According to 

the Concise Oxford English Dictionary, “undertake” means to “bind oneself to 

perform”, which suggests a contractual commitment or undertaking.228 The word is 

further defined as “enter upon”, which suggests that a person merely performs 

activities without binding himself thereto.229 The courts have, however, used the 

word to mean “performance” in some cases, and “contractual commitment” in 

others.230 

In the Satchwell judgment, the Court held that the argument that the duty of 

support only exists in the context of conventional marriages is flawed.231 The Court 

found that “whether a duty of support exists or not will depend on the circumstances 

of each case”.232 The Court considered the facts that (a) the parties lived together 

in a stable permanent relationship for years; (b) their family and friends regarded 

them as a family; (c) they shared family responsibilities; and (d) they made financial 

provision for one another in the event of death as evidence that a reciprocal duty 

of support existed between the parties.233 In the Gory judgment, the court found 

that a reciprocal duty of support existed between the parties based on the evidence 

that the parties shared a common home and joint household and both contributed 

financially to the household.234  

In the Paixão judgment, the Court held that in any case where a plaintiff asserts 

that he or she was in a life partnership, the existence of such relationship must be 

proven.235 The Court further confirmed that establishing the existence of a life 

partnership will entail more than merely showing that the parties cohabitated and 

 

227  Barratt 2022 PER 9. 
228  Barratt 2022 PER 9. 
229  Barratt 2022 PER 9. 
230  Barratt 2022 PER 9. 
231  Satchwell judgment par 22; Barratt 2022 PER 10. 
232  Satchwell judgment para 25. 
233  Satchwell judgment para 25. 
234  Gory judgment para 52. 
235  Paixão judgment para 29. 
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jointly contributed to the upkeep of the common home; it would have to be shown 

that the partnership was “akin to and had similar characteristics – particularly a 

reciprocal duty of support - to a marriage”.236 The implied conclusion from the facts 

must be that the parties expressly or tacitly agreed that their relationship included 

a reciprocal duty of support to each other.237 

The Constitutional Court in the Bwanya judgment concurred with the Court’s 

reasoning in the Paixão judgment that where a life partnership with characteristics 

akin to marriage exists (be it a heterosexual or homosexual relationship), the parties 

would have undertaken reciprocal duties of support.238 This was also confirmed in 

the EW judgment.239 It is thus clear that our Courts will consider the facts of each 

case but that a relationship akin to marriage would most likely be regarded as a 

relationship in which the parties have undertaken reciprocal duties of support. 

2.13 Conclusion 

Taking the above judgments into account, it is clear that societal norms are rapidly 

changing, and the justification for a lack of protection based on the choice of not 

wanting to get married is no longer sustainable.240 It is further clear that permanent 

life partnerships where parties undertake reciprocal duties of support should be 

afforded the same rights as their married counterparts.  

In the following chapters, the effect of the broadened spousal concept on succession 

legislation, administration of deceased estates and related tax matters are 

discussed. The next chapter discusses the possible effect of the broader spousal 

concept on the AEA. 

  

 

236  Paixão judgment para 29. 
237  Paixão judgment para 29. 
238  Bwanya judgment par 71-72. 
239  EW judgment para 35. 
240  Madzika 2020 De Jure 395. 
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3 Administration of Estates Act241 

3.1 Introduction  

All deceased estates are dealt with in terms of the Wills Act or the ISA and 

administered under the supervision of the Master of the High Court.242 The 

administration of deceased estates is governed by the AEA. Chapter 2 of the AEA 

deals with the administration of deceased estates and sets out the administration 

process. The administration process is designed to conclude the financial affairs and 

administration of an estate in an orderly, and practical manner.243 It is important to 

note that certain sections of the AEA are specifically applicable to spouses. 

The objectives of this chapter are accordingly to (a) discuss the relevant sections of 

the AEA that pertain to the concept of a “spouse”; and (b) establish whether the 

broader spousal concept may also apply to the AEA. 

3.2 Appointment of a “spouse” as executor 

The AEA stipulates that the Master of the High Court must issue letters of 

executorship before the estate of a deceased person may be liquidated or 

distributed.244 The letters of executorship set out the details of the appointed 

executor who will act as the personal representative of the deceased estate.245 The 

appointment of an executor is thus crucial in the administration process as only the 

executor can wind up the deceased estate, and the estate remains unrepresented 

until an executor is appointed.246 One must distinguish between a testamentary 

executor and an executor dative.247  

A testamentary executor is appointed by the Master after having been nominated 

as executor in the deceased’s will.248. It has become common practice for a testator 

 

241  66 of 1965 (Previously abbreviated to the AEA). 
242  Abrie et al Bestorwe Boedels 3. 
243  Shapiro and Burdette Wills and Estates 2016 45. 
244  Section 13 of the AEA. 
245  See the definition of “executor” and “letters of executorship” in s 1 of the AEA.  
246  Williams Maintenance of the Surviving Spouse in South Africa 22.  
247  Shapiro and Burdette Wills and Estates 2016 56. 
248  Shapiro and Burdette Wills and Estates 2016 56. 
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to nominate his executor in his last will and testament and to further stipulate in 

the will that the nominated executor is freed from the obligation of furnishing 

security to the Master.249 It is, however, a requirement that the will in which the 

executor is nominated is registered and accepted by the Master.250 As previously 

mentioned, the nominated person does not have any authority to act on behalf of 

the estate until the Master has authorised him251 to act as executor by issuing letters 

of executorship.252 

If the deceased dies without having nominated a person to be the executor in his 

will, or if such nominated person is incapable of acting as the executor, the Master 

will appoint and grant letters of executorship to such person that he deems fit and 

proper to be the executor of the deceased estate.253 Regulation R910254 was 

promulgated in 1968 in terms of the Attorneys, Notaries and Conveyancers 

Admissions Act255 and stipulates who will be qualified to act as an executor dative.256 

The regulations state that in the instances where an executor is not nominated by 

will, only a practising attorney, conveyancer, notary, accountant, broker, a 

representative of a board of executors, a representative of a trust company, a 

representative of a banking institution, a surviving spouse or a family member 

related by blood within the second degree to the deceased, may be appointed as 

executor to liquidate and distribute a deceased estate.257 In the recent case of Koch 

v Weiland,258 the relevance of Regulation R910 was questioned as the Notaries and 

Conveyancers Admissions Act was repealed by the Attorneys Act259 in 1979. The 

Court held that the Attorneys Act catered for the continuance of the regulations, 

 

249  Pace and van der Westhuizen Wills and Trusts 52.3. 
250  Section 14 of the AEA. 
251  Note that any reference in this study to the masculine form will include the female form, unless 

otherwise indicated. 
252  Section 13 of the AEA; Williams Maintenance of the surviving spouse in South Africa 24. 
253  Section 18 of the AEA. 
254  R910 in GG 2080 of 22 May 1968 as amended by R1030 in GG 2439 of 20 June 1969 and R1376 

in GG 3227 of 13 August 1971. 
255  23 of 1934 (hereafter the Attorneys, Notaries and Conveyancers Admissions Act). 
256  Koch v Weiland 2022 ZAWCHC 96 para 10. 
257  Koch v Weiland 2022 ZAWCHC 96 paras 10-14; Abrie et al Bestorwe Boedels 91. 
258  Koch v Weiland 2022 ZAWCHC 96 (hereafter the Koch judgment). 
259  53 of 1979. 
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and Regulation R910260 therefore remained in force and effect.261 The Attorneys Act 

has been repealed by section 119 of the Legal Practice Act262 with effect from 1 

November 2018. The Regulations promulgated under the Notaries and 

Conveyancers Admissions Act remain in force in terms of section 119(2) of the Legal 

Practice Act. 

In the instance where a deceased did not nominate an executor by will, more than 

one person may be nominated for recommendation to the Master. The AEA 

stipulates that if more than one person is nominated for recommendation to the 

Master, the Master shall give preference to the “surviving spouse or his nominee”.263 

This means that the spouse or his nominee would most likely be appointed as 

executor and enjoy preference over any other nominations. However, the AEA does 

not define the word “spouse” but does use the words “spouse” and “surviving 

spouse” in numerous sections of the AEA.264  

In the National Coalition judgment,265 it was held that although the words “marriage” 

and “spouse” are not defined in the Aliens Control Act, the ordinary meaning of the 

words would be applicable and that the words extend no further than “marriages 

that are ordinarily recognised by our law”.266 In the Volks judgment,267 Skweyiya J268 

held that when provisions of an act are interpreted, it must not be “unduly strained” 

and further referred to the Hyundai Motor Distributors v Smit269 case where Langa 

DP stated that:270 

On the one hand, it is the duty of a judicial officer to interpret legislation in 
conformity with the Constitution so far as this is reasonably possible. On the other 
hand, the legislature is under a duty to pass legislation that is reasonably clear and 
precise, enabling citizens and officials to understand what is expected of them. A 

 

260  R910 in GG 2080 of 22 May 1968 as amended by R1030 in GG 2439 of 20 June 1969 and R1376 

in GG 3227 of 13 August 1971. 
261  Koch judgment para 21. 
262  28 of 2014. 
263  Section 19 of the AEA. 
264  See ss 7, 9, 18-19, 23, 38, 49, 81 and 105 of the AEA. 
265  See par 2.2 of this study for an outline of the National Coalition judgment. 
266  National Coalition judgment para 25; Satchwell judgment para 32; Bwanya judgment para 35. 
267  See par 2.5 of this study for an outline of the Volks judgment. 
268  Volks judgment paras 44-45. 
269  Hyundai Motor Distributors v Smit 2000 BCLR 1079 (CC) (hereafter the Hyundai judgment). 
270  Hyundai judgment para 24. 



 

34 

balance will often have to be struck as to how this tension is to be resolved when 
considering the constitutionality of legislation. There will be occasions when a 
judicial officer will find that the legislation, though open to a meaning which would 
be unconstitutional, is reasonably capable of being read “in conformity with the 
Constitution”. Such an interpretation should not, however, be unduly strained. 

In the Bwanya judgment, it was held that the exclusion of permanent life partners 

who have undertaken reciprocal duties of support from the impugned definitions of 

the MOSSA  and the ISA surmounted to unfair discrimination on the grounds of 

section 9(3) of the Constitution and is therefore unconstitutional.271 As previously 

mentioned, section 9(3) of the Constitution states that no person may be unfairly 

discriminated against on one or more grounds, including race, gender, sex, marital 

status or sexual orientation.272 It is clear from the discussion in Chapter 2 of this 

study that our courts have now accepted that permanent life partners who have 

undertaken reciprocal duties of support must enjoy the same rights as their married 

counterparts and may not be unfairly discriminated against on the grounds of their 

sexual orientation or marital status.273  

Since the AEA does not define the word “spouse”, it may be argued – taking the 

Hyundai principle and the broadened concept of a spouse as ordered in the 

Laubscher judgment274 and the Bwanya judgment into account – that the word 

“spouse” in the AEA also refers to permanent life partners who have undertaken 

reciprocal duties of support.275 This would mean that the Master should regard the 

surviving permanent life partner as the “spouse” of the deceased when the executor 

is appointed. 

3.3 Exemption from providing security for a surviving spouse 

Section 23(1) and 23(2) of the AEA stipulates that every person who has not been 

nominated by a will and applies to be an executor of a deceased estate may be 

required by the Master to furnish security before letters of executorship will be 

 

271  Bwanya judgment para 95. See par 2.9 of this study for an outline of the Bwanya judgment. 
272  Section 9(3) of the Constitution. 
273  See the judgments of National Coalition judgment, Satchwell judgment, Du Toit judgment, Gory 

v Kolver, Paixão judgment, Laubscher judgment, Bwanya judgment. 
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granted. The AEA further stipulates that “if such person is a parent, spouse or child 

of the deceased, he shall not be required to furnish security”.276 This means that in 

the instance where a person dies intestate or fails to nominate an executor in his 

will, his parent, spouse or child may apply to the Master of the High Court to be 

appointed as executor of the deceased estate without having to furnish security to 

the Master.  

Security is furnished to the Master by means of a bond of security, which may be 

seen as an agreement by which the surety binds itself to the Master for the 

executor’s performance while in office.277 The bond of security is obtainable by the 

nominated executor from certain financial and insurance institutions.278 The 

deceased estate is liable for the payment of an annual premium to the institution 

until the deceased estate has been wound up and the bond subsequently 

cancelled.279 The amount of security is determined in accordance with the gross 

value of the deceased’s estate.280 Should the executor default and the surety have 

to make good any loss arising from such default, the surety will have recourse 

against the executor for the amount paid to the Master.281  

The process of obtaining and furnishing security to the Master can thus be expensive 

and cumbersome.282 It would therefore be beneficial for a parent, spouse, or child 

of the deceased to be appointed as executor (if an executor has not been nominated 

by will), seeing as they are exempt from furnishing security to the Master.283  

It is clear from the wording of section 23(1) of the AEA that the legislature intended 

to indemnify the next of kin of the deceased from furnishing security to the Master. 

As previously discussed, the definition of “spouse” in the ISA and MOSSA have now 

been amended to include permanent life partners who have undertaken reciprocal 

 

276  Section 23(1) of the AEA. 
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280  Abrie et al Bestorwe Boedels 96. 
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duties of support in the definition of “spouse”. If it is found that the broader spousal 

concept applies to the AEA, the surviving life partner of the deceased would also be 

exempt from providing security to the Master, both where the deceased nominated 

the surviving life partner as the executor in his will and when the surviving life 

partner is appointed as an executor dative.  

3.4 Taking over by a surviving spouse 

In terms of section 38 of AEA, a testator’s surviving spouse may under certain 

circumstances “take over” the estate or a portion of the estate of their deceased.284 

Section 38 of the AEA reads as follows: 

(1) The Master may, if- 
(a) one of two spouses, whether they were married in or out of community of 
property, has died; and 
(b) the deceased has made no provision to the contrary in any will; and 
(c) the major heirs and any claimants against the estate consent; and 
(d) it appears to him that no person interested would be prejudiced thereby, 
authorize the executor, subject to security being given mutatis mutandis as 
provided in subsection (2) of section forty-three for the payment of any minor's 
share, and to such conditions as the Master may determine, to make over any 
property or all the property of the deceased, or the whole or any part of that 
portion of his property in respect of which he has made no testamentary provision 
to the contrary, to the surviving spouse at a valuation to be made by an appraiser 
or any other person approved by the Master, and to frame his distribution account 
on the basis of such valuation. 
(2) Subsections (3), (4) and (5) of section forty-three shall mutatis mutandis apply 
in respect of any security given under subsection (1). 

This means that a surviving spouse may “buy out” the heirs of the estate by taking 

over the estate property at an amount determined by the appraiser or other person 

appointed by the Master.285 The proceeds instead of the property are then 

distributed among the heirs.286 It is important to note that it is not a sale of assets 

but rather an administrative process and method of liquidation used when minors 

are involved.287  

 

284  Wiechers and Vorster Boedelbereddering 49. 
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This method of liquidation may be considered in the following scenario: Jack and 

Jill and married out of community of property and have two minor children. Jack 

dies intestate, with an estate to the value of R1 500 000,00 consisting of only an 

immovable property. In terms of the ISA, Jane will inherit a child’s portion (which 

will in this case be R500 000,00) or R250 000,00, whichever is the larger.288 This 

means that Jane and the two children will each inherit R500 000,00. Since the 

alternative would be to sell the immovable property and pay the two children’s 

inheritance into the guardian fund, it would be more beneficial for all the parties 

involved to do a section 38 take-over by the surviving spouse.289 If the take-over is 

done, Jane will receive the house and a mortgage bond will be registered over the 

property to ensure the inheritance of the two children.290  

A surviving spouse who wishes to take over the estate or a portion of the estate of 

a deceased spouse in terms of section 38 must provide the Master with a signed 

affidavit containing the request for take-over.291 The affidavit must contain the 

following information; (a) the full names of the deceased; (b) the Master’s estate 

reference number; (c) the full name and address of the surviving spouse; (d) 

confirmation that the estate is solvent; (e) a concise list of all the estate assets and 

liabilities; (f) an express request for taking over the estate with specific reference 

to section 38 of the AEA; (g) the reason for the request for taking over; (h) how the 

rights of persons with claims against the estate will be protected; (i) a list of the 

names of all beneficiaries of the estate, indicating whether they are minors or majors 

and their relationship to the deceased; and (j) if it is an intestate estate, a next-of-

kin statement in the prescribed form must be lodged with the application for take-

over.292 The affidavit must also be endorsed by the executor of the deceased 

estate.293 

 

288  Section 1(1)(c) of the ISA. 
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If there are minor beneficiaries to the estate, further mention must be made as to 

(a) why the proposed take-over will be to the personal advantage of the minors; 

(b) whether the surviving spouse intends to provide a home for the minor and 

whether the residence is part of the fixed property of the estate to be taken over; 

(c) whether the minor children’s inheritance will be paid into the guardian’s fund 

and whether security will be provided to this end.294 If the inheritance will not be 

paid into the guardian's fund in cash but will be secured instead, full details of the 

security must be provided.295 

Before the Master will issue a certificate for approval for taking over, the following 

requirements must also be met: (a) the liquidation and distribution account must 

have lain open for inspection free of objections; (b) all the major heirs must consent 

to the take-over in writing; (c) sworn appraisals of all the assets to be taken over 

must be submitted to the Master; (d) the minor’s inheritance must be paid into the 

guardian’s fund or properly secured; (e) proof must be furnished that all estate 

debts have been settled; (f) all the Master’s fees must be paid.296 

This method of liquidation is applied only in exceptional circumstances, since only a 

surviving spouse may perform such a take-over.297 It may, however, be argued that 

the surviving partner of a permanent life partnership in which the parties undertook 

reciprocal duties of support must also be afforded the right to take over the estate 

of his deceased life partner.  

3.5 Conclusion  

It is important to reiterate that the very basis of the principle of equality as provided 

for in section 9 of the Constitution, requires that all people who are in similar 

situations be granted the same treatment and should not be prejudiced because of 
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their race, religion, gender or marital status.298 In Harksen v Lane299 the 

Constitutional Court laid down a test to ascertain whether an impugned provision 

violates a person’s right to equality.300 The Court will first determine whether the 

legislative provision differentiates between people or categories of people.301 If not, 

there is no violation of section 9 of the Constitution. If there is a differentiation, the 

Court will determine whether the differentiation has a rational connection to a 

legitimate governmental objective.302 If there isn’t a rational objective, the legislative 

provision will be unconstitutional.303 If there is a rational objective, the Court will 

determine whether the differentiation amounts to unfair discrimination. This 

requires a two-stage analysis.304  

Firstly, the Court will have to determine whether the discrimination is based on a 

specified ground that is listed in section 9 of the Constitution.305 Discrimination will 

automatically be established if the differentiation is based on a specified ground.306 

If the differentiation is not on a specified ground, then it would have to objectively 

be determined whether the differentiation has the potential to affect the 

fundamental human dignity of the person.307 

Secondly, if the differentiation amounts to discrimination, it will have to be 

established whether the discrimination is unfair.308 If the differentiation is based on 

one of the specified grounds listed in section 9 of the Constitution, unfairness will 

be presumed.309 If the discrimination is found to be unfair, then a determination will 

 

298  Smith 2014 AHRLJ 611. 
299  1998 1 SA 300 (CC) (hereafter the Harksen judgment). For an in-depth discussion of the 
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have to be made as to whether the discrimination can be justified under the 

limitation clause as contained in section 36 of the Constitution.310 If the 

differentiation is on an unspecified ground, unfairness will have to be established 

by the complainant.311 The impact of the discrimination on the complainant and 

others in his situation will be scrutinised when establishing whether the 

discrimination is in fact unfair.312 If the discrimination is found to be unfair, it will be 

in violation of section 9 of the Constitution.313 

Since marital status is a listed ground in terms of section 9 of the Constitution, 

discrimination based on such grounds will be presumed unfair, unless proven 

otherwise. In the Bwanya judgment, the court emphasised that “we should be wary 

not to emphasise the importance of the institution of marriage as to devalue other 

institutions that are also foundational to the creation of other categories of 

families”.314 The Court further confirmed that all categories of families are deserving 

of legal protection.315 The question is, however, to which extent each category of 

family must be legally protected.316 Permanent life partnerships are intimate 

relationships that are meant to last until the death of one or both of the partners.317 

These relationships, similar to a marriage, are the foundation of a family life.318 

Madlanga J319 reiterated that the proscription of unfair discrimination on the grounds 

of marital status exists for a reason and that families that are established outside of 

civilly recognised marriages should not be subjected to unfair discrimination. The 

court accordingly found that the exclusion of permanent life partners who have 

 

310  Section 36 of the Constitution reads as follows: “ The rights in the Bill of Rights may be limited 
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undertaken reciprocal duties of support from the impugned provisions of the ISA 

and MOSSA amounts to unfair discrimination as the unfairness cannot be justified.320  

It is important to note that the AEA, the ISA and the MOSSA are used in conjunction 

with one another in the administration and winding up of a deceased estate. As 

previously discussed, parliament had until 30 June 2023 to enact legislation 

addressing the constitutional defects of the ISA and the MOSSA.321 This was not 

done. Therefore, the Constitutional Court’s reading in of permanent life partners 

who have undertaken reciprocal duties of support is now included in the definition 

of spouse in the ISA and the MOSSA.322 Since the AEA does not define the word 

“spouse”, it may be argued – taking the Hyundai principle and the broadened 

concept of a spouse as ordered in the Laubscher judgment323 and the Bwanya 

judgment into account – that the word “spouse” in the AEA also refers to permanent 

life partners who have undertaken reciprocal duties of support.324  

Since the AEA, the ISA and the MOSSA are used in conjunction with one another in 

the administration of deceased estates, it would be impractical for the Master to (a) 

recognise a surviving permanent life partner as a “spouse” in the distribution of a 

deceased estate in terms of the ISA and MOSSA, but not recognise that same 

partner as a spouse for the appointment of an executor in terms of the AEA; (b) 

recognise a surviving permanent life partner as a “spouse” in the distribution of a 

deceased estate in terms of the ISA and MOSSA, but still require the surviving 

partner to furnish security in terms of the AEA; and (c) recognise a surviving 

permanent life partner as a “spouse” in the distribution of a deceased estate in 

terms of the ISA and MOSSA, but not recognise that same partner as a spouse for 

taking over of assets as set out in section 38 of the AEA. 

It may further be argued that the Court’s reasoning in the Bwanya judgment will 

also apply to the AEA as the impugned provisions as discussed in this chapter also 

 

320  Bwanya judgment para 81, 92. 
321  Bwanya judgment para 95. 
322  Bwanya judgment para 95. 
323  See par 2.8 of this study for an outline of the Laubscher judgment.  
324  Hyundai judgment para 24; Bwanya judgment para 95. 
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surmount to unfair discrimination based on marital status that cannot be reasonably 

justified. 

In the next chapter, the relevant sections on the concept of “spouse” in the Wills 

Act325 are discussed, after which the question is asked whether the broader spousal 

concept may apply to the provisions of the Wills Act. 

  

 

325  7 of 1953. 
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4 Wills Act 

4.1 Introduction 

Freedom of testation is regarded as one of the founding principles of the South 

African law of testate succession.326 Testators have the freedom to choose how their 

estates and assets should be distributed after their death.327 Even though a testator 

has freedom of testation, the Wills Act sets out certain criteria relating to the 

execution and validity of wills.328  

The objectives of this chapter are to (a) discuss the relevant sections of the Wills 

Act that pertain to the concept of “spouse”; (b) discuss Moosa v Minister of Justice 

and Correctional Services329 where the concept of “spouse" in terms of the Wills Act 

was broadened; (c) establish whether the broader spousal concept should apply to 

the Wills Act. 

4.2 Section 2B of the Wills Act 

Section 2B of the Wills Act provides that if a testator dies within three months of 

the dissolution of their marriage, any will which they executed before the dissolution 

must be given effect to as if the former spouse has died before such dissolution, 

unless it appears from the will that the testator intended to benefit their previous 

spouse, notwithstanding the dissolution of the marriage. In Louw v Kock,330 the 

Court held that it must be clear from the will that the testator intended to bequeath 

his estate to the ex-spouse notwithstanding the dissolution of their marriage, or 

words to that effect.331 

 

326  Matsemela 2015 JLSD 93.  
327  Matsemela 2015 JLSD 93. 
328  See the preface of the Wills Act. 
329  Moosa v Minister of Justice and Correctional Services 2018 5 SA 13 (CC) (hereafter the Moosa 

judgment). 
330 2017 3 SA 62 (WCC) (hereafter the Louw judgment). 
331  Louw judgment para 24. For an in-depth discussion of the Louw judgment see Wood-Bodley 

2018 SALJ 418-432. 
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Section 2B was introduced into the Wills Act following the final recommendation 

made by the (then) South African Law Commission in June 1991.332  The Court in 

the JW judgment gave a summary of the South African Law Commission’s report as 

to the purpose of Section 2B. The Commission’s justification for section 2B was 

firstly that with the emotional turmoil that a divorce usually causes, a testator might 

not realise that a will they made in the past would still be regarded as valid, 

notwithstanding the divorce.333 The Commission was of the opinion that most 

spouses who got divorced would not want their former spouse to benefit from their 

deceased estate.334 Secondly, the Commission argued that in the majority of 

divorces, the parties usually agree about how their assets should be divided among 

themselves.335 The Commission further argued that, given the ever-increasing 

divorce rate and simplified divorce procedures, more and more people opt to get 

divorced without the benefit of legal advice from lawyers.336 This means that the 

majority of such people would most likely not realise that unless they alter their wills 

on divorce, their former spouse would continue to inherit in terms thereof.337 The 

Commission thus concluded that it was essential to provide for a legislative provision 

that affected an automatic, statutory revocation of a will that benefits a previous 

spouse.338 

The Commission did, however, envisage that there might be instances where a 

testator would still want their former spouse to benefit from their deceased estate.339 

It proposed that the statutory revocation should make provision for those instances 

where it is clear from the wording of a will that the testator intended to benefit their 

previous spouse, notwithstanding their divorce.340 The Commission concluded that 

a period of three months would be sufficient time for the testator to amend or 

revoke an earlier will that benefited their former spouse, and if they had not done 

 

332  JW v Williams-Ashman 2020 4 SA 567 (WCC) para 27 (hereafter the JW judgment).  
333  JW judgment para 37. 
334  JW judgment para 37. 
335  JW judgment para 38. 
336  JW judgment para 39. 
337  JW judgment para 39. 
338  JW judgment para 40. 
339  JW judgment para 41. 
340  JW judgment para 41. 
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so within the three month time frame, it could be assumed that they intended to 

benefit their former spouse, notwithstanding the divorce.341 

In the JW judgment, the constitutionality of section 2B was questioned primarily on 

the grounds that it conflicts with section 25(1)342 of the Constitution and is contrary 

to public policy.343 The Court reiterated that “no one has a fundamental right to 

inherit and a potential beneficiary who is nominated in a will has no more than a 

spes or hope of inheriting”.344  

The Court confirmed that section 2B in essence “disinherits the former spouse and 

results in their inheritance devolving by way of intestate succession on the testator’s 

heirs” in terms of any disposition that was made in their favour in the will.345 The 

Court further held that section 2B “serves a legitimate and compelling social purpose 

and the deprivation it affects is not arbitrary in terms of section 25(1)” of the 

Constitution.346 

It is clear from the above that the will would have to explicitly state that the testator 

intends that his ex-spouse inherits from his estate after the divorce, otherwise, the 

exclusion as stipulated in section 2B of the Wills Act will be applicable.347 It is further 

clear that section 2B does not affect the law of intestate succession as an ex-spouse 

will automatically not be entitled to inherit under the ISA.348 The ex-spouse of a 

deceased is thus effectively disqualified from inheriting from his estate should he 

pass away within three months of the dissolution of their marriage, unless it appears 

from the will that he intended to benefit his previous spouse. 

Taking the broader spousal concept into account, it may be argued that section 2B 

will also apply to permanent life partners who have undertaken reciprocal duties of 

 

341  JW judgment para 50. 
342  Section 25(1) of the Constitution states that “No one may be deprived of property except in 

terms of law of general application, and no law may permit arbitrary deprivation of property”. 
343  JW judgment para 4. 
344  JW judgment para 72. 
345  JW judgment para 2. 
346  JW judgment para 159. 
347  Louw judgment para 25. 
348  Sonnekus 2017 TSAR 653. 
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support. As previously discussed, the surviving permanent life partner of a deceased 

is entitled to inherit in terms of the ISA and falls within the definition of spouse for 

both the ISA and MOSSA.349 It is also clear from the Bwanya judgment that 

permanent life partners who have undertaken reciprocal duties of support must be 

afforded the same rights as their married counterparts.350  

Similar to a civil marriage or civil union, a life partnership terminates on the death 

of either or both of the partners or by the separation of the parties.351 Whereas the 

termination of a civil marriage or civil union must be done based on the grounds of 

divorce as prescribed in the Divorce Act,352 life partners may terminate their life 

partnership at any time and on any grounds.353 Unlike a marriage or civil union, a 

life partnership is terminated by the mere separation of the partners.354 This may, 

however, prove to be a challenge with regard to the three months as stipulated in 

section 2B. In the case of a civil marriage or a civil union, the three month period 

will start on the date that the divorce is granted by the court. Confusion may arise 

regarding the commencement date of the three months in the instance of a life 

partnership as there is no official procedure that should be concluded before the 

relationship may be regarded as dissolved or terminated. This could potentially 

cause a problem that the Legislature would need to address. The Legislature would 

have to give guidelines as to what would be regarded as sufficient proof to establish 

that the relationship has ended, and from what date or event the relationship would 

be regarded as terminated. 

If for instance, a testator in a permanent life partnership bequeathed his estate to 

his life partner and their relationship ended before the testator’s death, it may be 

argued that the testator would not want his ex-life partner to inherit from his 

estate.355 It may further be argued that if life partners should be afforded the same 

 

349  Bwanya judgment para 95. 
350  Bwanya judgment para 95. 
351  Smith “The Dissolution of a Life or Domestic Partnership” 427. 
352  70 of 1979. 
353  Smith “The Dissolution of a Life or Domestic Partnership” 427. 
354  Smith “The Dissolution of a Life or Domestic Partnership” 428. 
355  Wood-Bodley 2018 SALJ 418. 
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rights as their married counterparts (as found in the Bwanya judgment), they should 

also be subject to the same limitation of rights as their married counterparts. 

Therefore, it may be argued that similar to their married counterparts, section 2B 

of the Wills Act must also apply to permanent life partners who have undertaken 

reciprocal duties of support. As stated above, it is currently unclear what would be 

regarded as the “termination date” of a life partnership, i.e., the date from when 

the three months would be calculated. 

4.3 Section 2C(1) of the Wills Act 

It happens now and again that a beneficiary under a will chooses not to accept his 

inheritance.356 Section 2C(1) of the Wills Act states that: 

if any descendant of a testator, excluding a minor or mentally ill descendant, who, 
together with the surviving spouse of the testator, is entitled to a benefit in terms 
of a will renounces his right to receive such benefit, such benefit shall vest in the 
surviving spouse. 

This section of the Wills Act thus effectively means that should a testator nominate 

his spouse together with one of his descendants as heirs of his estate, and the 

descendant renounces his right to inherit, such inheritance will vest in the surviving 

spouse.  

In the Moosa judgment, the meaning of the term “spouse” in the context of testate 

succession, and specifically section 2C(1) of the Wills Act, was challenged.357 The 

case concerned the proper distribution of the estate of the late Mr Harneker (the 

deceased) who was survived by two wives, both of the marriages were solemnised 

in accordance with Islamic law.358 In 1982, the deceased applied for a bank loan to 

finance a property but was advised by the bank that he had to formalise his marriage 

to his first wife under South African law before the bank loan could be approved.359 

The deceased and his first wife subsequently formalised their marriage under the 

 

356  Wood-Bodley 2020 Obiter 461. 
357  Wood-Bodley 2020 Obiter 462. 
358  Moosa judgment para 4. For an in-depth discussion of the Moosa judgment, see Amien 2019 

JCLA 115-130. 
359  Moosa judgment para 5. 
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Marriage Act with the consent of his second wife, and the property was registered 

in the names of the deceased and his first wife.360 The deceased, together with both 

his wives and some of their children, lived on the property until his death in 2014. 

The deceased referred in his will to both marriages and held that his estate must 

be distributed under Islamic Law.361 The Muslim Judicial Council subsequently 

certified that the estate must be divided into 1/16 shares to each of his wives, 7/52 

shares to each of his sons and 7/104 shares to his daughters.362 

The executor of the deceased estate confirmed that all the children renounced the 

benefits due to them under the will and specified that their shares must be equally 

distributed to the deceased’s two surviving spouses.363 The executor based this 

conclusion on section 2C(1) of the Wills Act, which entitles a “surviving spouse” to 

benefit from a will if the testator’s descendants renounce their rights to the deceased 

estate.364 The executor lodged a liquidation and distribution account with the Master 

of the High Court in terms of which both spouses would receive an equal share of 

the renounced benefits.365 The Master accepted the executor’s calculations and 

approved the liquidation and distribution account.366 

The executor then sought to register the deceased’s half-share in the family 

property in the names of the two surviving spouses.367 The Registrar of Deeds, 

however, rejected the documents on the basis that the term “surviving spouse” in 

section 2C(1) of the Wills Act should be interpreted strictly to include spouses 

recognised formally under the country’s laws and therefore only the first wife should 

be entitled to the renounced benefits.368 The applicants (the two wives and the 

executor of the deceased estate) in the case took issue with the Registrar of Deeds’ 

 

360  Moosa judgment para 5. 
361  Moosa judgment para 6. 
362  Moosa judgment para 6. 
363  Moosa judgment para 7. 
364  Moosa judgment para 7. 
365  Moosa judgment para 8. 
366  Moosa judgment para 8. 
367  Moosa judgment para 9. 
368  Moosa judgment para 9. 
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interpretation of section 2C(1) of the Wills Act and held that it violated the second 

wife’s constitutional right to equality and dignity.369 

The Court found that the phrase “surviving spouse” in section 2C(1) of the Wills Act 

“dates back to a pre-constitutional era when it plainly contemplated a partner in a 

common law monogamous union”.370 It was further held that section 2C(1) 

differentiates between spouses married in terms of the Marriage Act and those 

married under Islamic Law and further discriminates between surviving spouses in 

monogamous civil marriages and those in polygamous Muslim marriages.371  The 

Court held that the differentiation does not bear a rational connection to a legitimate 

governmental purpose and therefore constitutes unfair discrimination.372 It was 

further held that section 2C(1) of the Wills Act unfairly discriminated against the 

second wife by recognising the first wife as a “surviving spouse” by virtue of her 

civil union with the deceased, but excludes the second wife by virtue of her Islamic 

marriage to the deceased.373 It is thus clear that the unfair discrimination is based 

on the second wife’s religion and marital status.374 

The Constitutional Court subsequently ordered that section 2C(1) of the Wills Act 

must be read as “the phrase surviving spouse includes every husband and wife of 

a monogamous and polygamous Muslim marriage solemnised under the religion of 

Islam”.375 It is clear from the Moosa judgment that the definition of “surviving 

spouse” as stipulated in section 2C(1) of the Wills Act must be broadened to not 

unfairly discriminate on the grounds of religion and marital status.376 As previously 

discussed, it was held in the Bwanya judgment that it amounts to unfair 

discrimination when permanent life partners who have undertaken reciprocal duties 

of support are not afforded the same rights as their married counterparts.377 Similar 

 

369  Moosa judgment para 10. 
370  Moosa judgment para 10. 
371  Moosa judgment para 10. 
372  Moosa judgment para 10. 
373  Moosa judgment para 10. 
374  Moosa judgment para 10. 
375  Moosa judgment para 21. 
376  Moosa judgment para 21. 
377  Bwanya judgment para 95. 
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to the discrimination in the Moosa judgment, section 2C(1) of the Wills Act 

discriminates against permanent life partners who have undertaken reciprocal duties 

of support by not affording them the same rights as it does their married 

counterparts. It may thus be argued that a surviving life partner who undertook 

reciprocal duties of support must also be included in the definition of surviving 

spouse for the purposes of section 2C(1) of the Wills Act.378 

Consider the following scenario: Jane and Peter are in a permanent life partnership 

in which they undertake reciprocal duties of support. Peter has two major children 

from a previous marriage. Peter has nominated Jane and his two descendants as 

the heirs of his estate. Peter has since the drafting of his will passed away and the 

descendants decided to repudiate their claim in the deceased estate.  

Had Jane and Peter been married, section 2C(1) of the Wills Act would have 

automatically been applicable and Jane would be the sole heir of Peter’s estate. 

Jane and Peter’s relationship falls within the parameters of the broader spousal 

concept and it may therefore be argued that Jane must enjoy the same rights that 

she would have enjoyed had they formalised their relationship in terms of the 

Marriage Act. Should the broader spousal concept not be accepted in this instance, 

it would surmount to unfair discrimination based on Jane’s marital status.379 It may 

thus be argued that the broadened spousal concept will also apply to section 2C(1) 

of the Wills Act. 

4.4 Section 4A of the Wills Act 

Section 4A(1) of the Wills Act stipulates that any person who attests and signs a will 

as a witness, or who writes out any part of the will in his own handwriting shall 

together with his spouse at the time of execution of the will be disqualified from 

receiving any benefit from that will. Section 4A(2) of the Wills Act states that 

notwithstanding the provisions of section 4A(1), a court may declare a person or his 

spouse to be competent to receive benefits from a will if the court is satisfied that 

 

378  Moosa judgment para 10. 
379  See the court’s reasoning in the Bwanya judgment para 95. 
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they did not unduly influence or defraud the testator in the execution of the will.380 

It must be established whether “spouse” as referred to in section 4A of the Wills Act 

includes life partners who have undertaken reciprocal duties of support. 

Consider the following scenario: Lebo executes a will and has Trudy and Jane attest 

as witnesses thereto. In the will, Lebo bequeaths a portion of her estate to her best 

friend Peter. Jane, who signed the will as a witness is married to Peter. In terms of 

section 4A(1) of the Wills Act, Jane and her spouse will be disqualified from 

inheriting from Lebo’s estate. This means that Peter is also disqualified from 

inheriting from Lebo’s estate unless Lebo can satisfy the court that she did not 

defraud or unduly influence Jane in executing her will.381 If the facts of the scenario 

were different and Jane and Peter were not married but rather life partners who 

undertook reciprocal duties of support, it may be argued that Peter is not disqualified 

from inheriting from Lebo’s estate as he is not Jane’s “spouse”. It is submitted that 

this argument may be faulty as it would be in contradiction with the argument that 

permanent life partners should enjoy the same rights as their married 

counterparts.382 The argument that permanent life partners should be afforded the 

same rights as their married counterparts is based on the principle of equality as 

enshrined in section 9 of the Constitution. Should permanent life partners who 

undertake reciprocal duties of support thus be included in the definition of “spouse” 

in terms of the Wills Act, section 4A will therefore limit their legal capacity to inherit 

in the same manner as it limits the capacity of married couples.383  

4.5 Conclusion 

From the above discussion, it is clear that certain provisions of the Wills Act are 

specifically applicable to spouses. It is further clear that permanent life partners who 

undertake reciprocal duties of support must also be regarded as spouses for the 

purposes of the Wills Act.  There is, however, uncertainty regarding the practical 

application of section 2B as discussed in paragraph 4.1 above. The Legislature would 

 

380  Section 4A(2) of the Wills Act. 
381  Section 4A(2)(a) of the Wills Act. 
382  As found in the Bwanya judgment. 
383  Abduroaf 2022 Obiter 371. 
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have to provide guidelines as to when the three-month period would commence in 

the instance of the dissolution of permanent life partnerships. It was also established 

that it would surmount to unfair discrimination based on marital status if section 

2C(1) of the Wills Act were found not to apply to the surviving partner of a 

permanent life partnership where the parties undertake reciprocal duties of support. 

Even though section 4A of the Wills Act limits the spouse’s legal capacity to inherit, 

it may be argued that if permanent life partners who undertake reciprocal duties of 

support are afforded the same rights as their married counterparts, they should also 

be subject to the same limitations as their married counterparts. In the following 

chapter, the impact of the broadened spousal concept on related tax matters is 

discussed. 
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5 Related tax laws 

5.1 Introduction 

In every country, there is a relationship between the government and its citizens 

that is referred to as the “social compact”.384 This social compact entails that all 

citizens have the responsibility to pay taxes, and in return, the government has the 

responsibility to provide certain services to the citizens.385 In South Africa, different 

types of taxes are levied based on an individual’s income, wealth and 

consumption.386 The South African Revenue Service (hereafter SARS) is the 

government department that deals with South African tax administration.387 SARS 

was founded in terms of the South African Revenue Services Act388 and is in charge 

of managing the South African tax system.389 SARS interprets tax laws while carrying 

out its function of collecting taxes and ensuring compliance with tax laws.390 

Historically, based on its administration of the various tax laws,391 SARS unfairly 

discriminated against people involved in relationships other than heterosexual, 

monogamous marriages.392 In 2001 the definition of “spouse” in tax law was 

amended by section 5(j) of the Taxation Laws Amendment Act393 to provide for a 

broader spousal concept that aligns with the Constitution, and more specifically the 

right to equality.394  

For the purposes of this study, the emphasis is on the applicable tax laws that are 

used in the administration of deceased estates. Although a deceased person ceases 

to be a taxpayer on the date of his death, there will be various tax issues that have 

to be addressed by the executor regarding the deceased person and his deceased 

 

384  Stiglingh et al SILKE: South African Income Tax 1. 
385  Stiglingh et al SILKE: South African Income Tax 1. 
386  Stiglingh et al SILKE: South African Income Tax 11. 
387  Stiglingh et al SILKE: South African Income Tax 17. 
388  34 of 1997. 
389  Stiglingh et al SILKE: South African Income Tax 17. 
390  Stiglingh et al SILKE: South African Income Tax 17. 
391  With specific reference to the ITA, EDA and the TDA. 
392  Galt An analysis of the South African Revenue Services 14. 
393  5 of 2001. 
394  Section 5(j) of the Tax Laws Amendment Act 5 of 2001; Galt An analysis of the South African 

Revenue Services 1. 
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estate.395 Income tax and estate duty are two separate taxes that must be calculated 

when a deceased estate is administered.396 Certain benefits and deductions are 

allowed in terms of these tax laws that are exclusively applicable to spouses.  

It is thus crucial to firstly determine what these tax laws consider as a “spouse”, 

and secondly whether permanent life partners who undertake reciprocal duties of 

support will be regarded as “spouses” in terms thereof. The objectives of this 

chapter are accordingly to (a) discuss the definition of “spouse” as determined in 

the relevant tax legislation; and (b) with specific reference to the applicable tax 

laws, discuss whether permanent life partners who undertake a reciprocal duty of 

support will enjoy the same rights as their married counterparts. 

5.2 Estate Duty Act397 

Regulation 5(1)(h) of the AEA states that the liquidation and distribution account of 

a deceased estate must contain a subsection titled “Estate duty”. The regulation 

further prescribes that calculations to determine whether estate duty is payable and 

the amount of estate duty payable, must be specified under this heading.398 Estate 

duty is levied in terms of the EDA and is administered by the Commissioner of SARS, 

whose office is responsible for the collection of estate duty.399 It is important to note 

that the executor of a deceased estate will not receive his discharge from the Master 

before estate duty has been paid, and he may not pay out inheritances or legacies 

to beneficiaries unless the estate duty has been paid or guaranteed to the 

satisfaction of SARS.400 

The EDA determines that for persons who ordinarily resided in the Republic of South 

Africa at the date of their death, estate duty is imposed on all their property, 

wherever in the world it may be situated.401 The EDA further determines that in the 

 

395  Stiglingh et al SILKE: South African Income Tax 1002. 
396  Stiglingh et al SILKE: South African Income Tax 1002. 
397  45 of 1955 (previously abbreviated to the EDA). 
398  Reg 5(1)(h) of the AEA; Wiechers and Vorster Boedelbereddering 81. 
399  Wiechers and Vorster Boedelbereddering 82. 
400  Wiechers and Vorster Boedelbereddering 82. 
401  Section 3 of the EDA; Wiechers and Vorster Boedelbereddering 84. 
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case of persons who normally resided outside the Republic of South Africa at the 

date of their death, estate duty is imposed on all their property situated within the 

Republic.402 

Certain deductions are allowed in terms of the EDA, but the most significant 

allowable deduction is section 4(q), which applies to the surviving spouse of the 

deceased.403 Section 4(q) of the EDA reads as follows: 

The net value of any estate shall be determined by making the following deductions 
from the total value of all property included therein in accordance with section 3, 
that is to say—  
(q) so much of the value of any property included in the estate which has not been 
allowed as a deduction under the foregoing provisions of this section, as accrues 
to the surviving spouse of the deceased: Provided that— 
(i) the deduction allowable under the provisions of this paragraph shall be reduced 
by so much of any amount as the surviving spouse is required in terms of the will 
of the deceased to dispose of to any other person or trust; 
(ii) no deduction shall be allowed under the provisions of this paragraph in respect 
of any property which accrues to a trust established by the deceased for the benefit 
of the surviving spouse, if the trustee of such trust has a discretion to allocate such 
property or any income therefrom to any person other than the surviving spouse. 

It is thus clear that any amount or asset that accrues to the surviving spouse will 

not be subject to estate duty.  

Also, section 4A of the EDA determines that an abatement of R3 500 000,00 is 

applicable to all estates, which means that estate duty will only be payable if the 

net value of an estate exceeds R3 500 000,00.404 Estate duty is calculated at the 

rate of 20% on the dutiable amount of an estate that does not exceed R30 million 

and 25% on the dutiable amount that exceeds R30 million.405 Section 4A(2) of the 

EDA states that if the deceased person is a surviving spouse, the estate of the 

surviving spouse could benefit from a double abatement at the time of his death.406 

The abatement will be R7 000 000,00 less the amount of the abatement used by 

 

402  Section 3 of the EDA; Wiechers and Vorster Boedelbereddering 84. 
403  For purposes of this study only section 4(q) of the EDA will be discussed, see section 4 of the 

EDA for a list of the allowable deductions. 
404  Section 4A of the EDA; Stiglingh et al SILKE: South African Income Tax 1030. 
405  Stiglingh et al SILKE: South African Income Tax 1014. 
406  Section 4A(2) of the EDA; Stiglingh et al SILKE: South African Income Tax 1030. 
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the estate of the predeceased spouse.407 The executor of the estate of the surviving 

spouse has the responsibility to submit a copy of the estate duty return of the 

predeceased spouse or any other documentation that the Commissioner may regard 

as reasonable to claim the additional deduction.408 It is important to note that the 

amount claimed as an abatement by the predeceased spouse, cannot exceed 

R3 500 000,00.409 

Consider the following scenario:410 Jack is married to Jane. Jack passes away and 

the net value of his estate is R4 000 000,00 (after all deductions except the surviving 

spouse deduction in terms of section 4(q)). Jack’s entire estate is transferred to 

Jane. Since the entire estate is transferred to Jane, the dutiable value of Jack’s 

estate will be nil because the section 4(q) surviving spouse deduction of 

R4 000 000,00 is claimed. This means that Jack’s estate does not use any portion 

of the section 4A abatement. This means that when Jane passes away, her estate 

will be entitled to a total abatement of R7 000 000,00 instead of only R3 500 000,00 

because Jack’s abatement will be rolled over to her estate. The rollover abatement 

will be subject to a copy of Jack’s estate duty return or other relevant documentation 

being properly submitted to the Commissioner. 

For the purposes of this study, it would be imperative to determine whether 

permanent life partners who have undertaken reciprocal duties of support will also 

qualify for the spousal deduction and rollover as mentioned above. The definition of 

“spouse” in terms of the EDA was amended in 2001 by section 5(j) of the Taxation 

Laws Amendment Act411 to provide for a broader spousal concept that aligns with 

the Bill of Rights and the right to equality.412 The EDA defines “spouse” as follows:413 

in relation to any deceased person, includes a person who at the time of death of 
such deceased person was the partner of such person— 

 

407  Section 4A(2) of the EDA; Stiglingh et al SILKE: South African Income Tax 1030. 
408  Section 4A(5) of the EDA; Stiglingh et al SILKE: South African Income Tax 1030. 
409  Section 4A(4) of the EDA; Stiglingh et al SILKE: South African Income Tax 1030. 
410  Stiglingh et al SILKE: South African Income Tax 1030. 
411  5 of 2001. 
412  Galt An analysis of the South African Revenue Services 36. 
413  Section 1 of the EDA. 
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(a) in a marriage or customary union recognised in terms of the laws of the 
Republic; 
(b) in a union recognised as a marriage in accordance with the tenets of any 
religion; or 

(c) in a same-sex or heterosexual union which the Commissioner is satisfied is 
intended to be permanent: Provided that a marriage or union contemplated in 
paragraph (b) or (c) shall, in the absence of proof to the contrary, be deemed to 
be a marriage or union without community of property.414 

Permanent life partners are thus included in the definition of spouse in terms of the 

EDA, provided that the Commissioner is satisfied that the relationship was intended 

to be permanent. Before the Commissioner can consider the life partnership of the 

deceased to qualify as a “spouse”, SARS has to be provided with sufficient proof of 

the life partnership.415  

The Commissioner may regard the following as proof in support of a life 

partnership:416 (a) three separate affidavits in which neighbours, relatives or 

professionals confirm that the parties were in fact partners in a permanent life 

partnership; (b) a cohabitation agreement; (c) a joint bank account; (d) the will of 

the deceased in which his surviving life partner is appointed as a beneficiary; (e) 

proof of joint ownership of immovable property or other assets; (f) life policies, 

retirement annuity or pension fund benefits in which the partner is the nominated 

beneficiary; (g) membership of a medical scheme reflecting the partner as a 

dependant; and (h) the length and duration of the relationship. 

Concerning the duration of the relationship, it may be difficult for the Commissioner 

to recognise the validity of a permanent life partnership when it is a relatively new 

relationship.417 In the case of a married couple, the duration of the relationship is 

irrelevant as even spouses that are married for an insignificant amount of time are 

entitled to full taxation benefits.418 A further challenge may be where partners 

choose not to financially tie each other into some significant aspects of their lives, 

 

414  Own emphasis added. 
415  South African Revenue Service Frequently Asked Questions: Deceased Estates 7. 
416  South African Revenue Service Frequently Asked Questions: Deceased Estates 7. 
417  Galt An analysis of the South African Revenue Services 67.  
418  Galt An analysis of the South African Revenue Services 67. 
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for example, the purchasing of immovable property.419 It seems that life partners in 

a relatively new relationship may be prejudiced by this factor and would possibly 

not have the financial ties to one another as partners in a relationship of numerous 

years.420 These factors may also prejudice those in low socio-economic classes who 

may not have a variety of financial commitments.421 It may be questioned why it is 

a requirement for life partners to prove their emotional and financial commitment 

when their married counterparts are not required to do so.422  

It must be noted that the factors the Commissioner will consider in determining 

whether the partnership was intended to be permanent, are similar to those factors 

the Courts consider in determining whether a permanent life partnership wherein 

the parties have undertaken the reciprocal duty of support exists.423 It may thus be 

argued that if permanent life parties undertook reciprocal duties of support, they 

would comply with the Commissioner’s requirements and would be regarded as 

spouses for purposes of the EDA.  

If life partners did, however, not undertake reciprocal duties of support, the 

Commissioner would likely not find that their relationship was intended to be 

permanent and therefore the parties would not be regarded as spouses for purposes 

of the EDA. The Commissioner’s findings would coincide with the Court's findings in 

the Satchwell judgment where it was held that section 9 of the Constitution “does 

not require the benefits provided to spouses to be extended to all partners where 

no reciprocal duties of support have been undertaken”.424 The Court further held 

 

419  Galt An analysis of the South African Revenue Services 68. 
420  Galt An analysis of the South African Revenue Services 69. 
421  Galt An analysis of the South African Revenue Services 70. 
422  Galt An analysis of the South African Revenue Services 69. 
423  Galt An analysis of the South African Revenue Services 36; National Coalition judgment para 

88; See par 2.2 of this study for an outline of the National Coalition judgment; Paixão judgment 

para 19; See par 2.7 of this study for an outline of the Paixão judgment; Bwanya judgment para 
77; See par 2.9 of this study for an outline of the Bwanya judgment; See par 2.10 of the study 

for a summary of what the Courts considered in determining whether a reciprocal duty of 
support exists. 

424  Satchwell judgment para 24. 
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that “the Constitution cannot impose obligations on partners where those partners 

themselves did not undertake such obligations”.425 

5.3 Transfer Duty Act426 

Transfer duty is a separate tax that is payable on the acquisition of immovable 

property and is provided for by the TDA.427 This tax is payable by the purchaser or 

transferee of immovable property and is calculated as a percentage of the purchase 

price or value of the property.428 The transfer duty rate ranges between 0% and 

13% of the value of the immovable property. Section 9 of the TDA provides for 

certain situations where the acquisition of immovable property will be exempt from 

transfer duty. 

Section 9(1)(i) of the TDA reads as follows: 

No duty shall be payable in respect of the acquisition of property by a surviving or 
divorced spouse who acquires the sole ownership in the whole or any portion of 
property registered in the name of his or her deceased or divorced spouse where 
that property or portion is transferred to that surviving or divorced spouse as a 
result of the death of his or her spouse or dissolution of their marriage or union. 

It is thus clear that when a surviving or divorced spouse acquires immovable 

property from his deceased or divorced spouse, that acquisition will be exempt from 

transfer duty. For the purposes of this study, only acquisition by a surviving spouse 

as a result of the death of his spouse is discussed. The definition of spouse in terms 

of the TDA is identical to the definition of spouse in terms of the EDA as discussed 

in paragraph 5.2 above. This means that parties in a permanent life partnership will 

be regarded as spouses for purposes of the EDA, provided that the Commissioner 

is satisfied that the relationship was intended to be permanent. If the Commissioner 

is satisfied that the relationship was indeed intended to be permanent, no transfer 

duty will be payable when the deceased partner’s immovable property is transferred 

to the surviving partner. It is noteworthy to mention that transfer duty will also not 

 

425  Satchwell judgment para 24. 
426  40 of 1949 (previously abbreviated to the TDA). 
427  Stiglingh et al SILKE: South African Income Tax 1045. 
428  Stiglingh et al SILKE: South African Income Tax 1045. 
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be payable where the surviving spouse “takes over” the assets of the deceased 

spouse in terms of section 38 of the AEA as discussed in paragraph 3.4 of this study. 

Section 9(1)(e) of the TDA states that when an heir or legatee acquires immovable 

property of the deceased by intestate or testamentary succession, that acquisition 

will also be exempt from payment of transfer duty. Regarding intestate succession 

as discussed in paragraph 2.9 of this study, the Court held in the Bwanya judgment 

that permanent life partners who have undertaken reciprocal duties of support are 

entitled to inherit in terms of the ISA. It may, however, be argued that if the life 

partnership is recognised in terms of the ISA, the Commissioner would also have 

accepted the partnership as permanent. As previously mentioned, the factors the 

Commissioner will consider are similar to those that are used in determining whether 

a reciprocal duty of support exists between parties. In this situation, the surviving 

life partner would still be entitled to exemption from transfer duty in terms of section 

9(1)(i) of the TDA.  

With reference to testamentary succession, in the instance where the surviving life 

partner was nominated as an heir or legatee in the deceased partner’s will and the 

Commissioner is not convinced that the partnership was intended to be permanent, 

the surviving partner would still be exempt from paying transfer duty in terms of 

section 9(1)(e) of the TDA seeing as he will be recognised as an heir or legatee in 

terms of the deceased’s will.429  

5.4 Income Tax Act430 

Income tax consequences in a deceased estate arise due to income received or 

accrued before and after the death of the deceased up until the finalisation of the 

deceased estate.431 This income can be taxed either in the hands of the deceased 

or the deceased estate.432 It is the executor of the deceased estate’s responsibility 

 

429  Section 9(1)(e) of the TDA clearly states that an “heir or legatee” is exempt from payment of 

transfer duty and does not exclude a certain class of heir or legatee. 
430  58 of 1962 (previously abbreviated to the ITA). 
431  Stiglingh et al SILKE: South African Income Tax 1003. 
432  Stiglingh et al SILKE: South African Income Tax 1003. 
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to ensure that the deceased’s final tax return as well as the tax return of the 

deceased estate is submitted to SARS.433   

A natural person’s final period of assessment will end on the day of death, which 

means that the person will have a final income tax assessment for the period from 

the first day of the year of assessment until the date of his death.434 The executor 

must complete the return of income of the deceased to the date of death and submit 

the claim for the income tax payable against the assets of the deceased estate.435 

The final income tax payable by the deceased will thus be paid out of cash in the 

deceased estate.436 This payment to SARS will qualify as a deduction in the 

calculation of the dutiable amount for estate duty purposes.437 

Capital gains tax forms part of an individual taxpayer’s taxable income and is levied 

upon capital gains resulting from the disposal of certain assets by the individual 

during the year of assessment.438 A deceased person could have disposed of certain 

assets during his final period of assessment, resulting in capital gains or losses.439 

The assets that the deceased did not dispose of during the course of his lifetime will 

be transferred to beneficiaries in terms of the deceased’s will or where there isn’t a 

valid will, in terms of the rules of intestate succession.440 For tax purposes, the 

deceased’s assets are theoretically first transferred to the deceased estate, and from 

the deceased estate to the beneficiaries, or they are sold by the estate to third 

parties.441 

Capital gains can therefore be realised before death, on the date of death, and after 

death when assets are disposed of by the deceased estate.442 For capital gains 

purposes, a deceased is deemed to have disposed of his assets to the deceased 

 

433  Abrie et al Bestorwe Boedels 226. 
434  Stiglingh et al SILKE: South African Income Tax 1003.  
435  Stiglingh et al SILKE: South African Income Tax 1003. 
436  Stiglingh et al SILKE: South African Income Tax 1003. 
437  Section 4(b) of the EDA; Stiglingh et al SILKE: South African Income Tax 1003. 
438  Stiglingh et al SILKE: South African Income Tax 1005. 
439  Stiglingh et al SILKE: South African Income Tax 1005. 
440  Stiglingh et al SILKE: South African Income Tax 1005. 
441  Stiglingh et al SILKE: South African Income Tax 1005. 
442  Stiglingh et al SILKE: South African Income Tax 1006. 
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estate at the date of his death for an amount equal to market value.443 Capital gains 

will accordingly be levied on the difference between the base cost of the assets and 

their market value.444 

This rule does, however, not apply in the instance where assets are awarded to a 

surviving spouse who is resident in South Africa.445 Assets awarded to a surviving 

spouse are deemed to be disposed of by the deceased, but not at market value.446 

The assets awarded to the surviving spouse will be deemed to be disposed of at the 

amount of the current year’s expenditure or the base cost of the assets on the date 

of death.447 This means that no capital gain or loss arises on assets transferred from 

the deceased estate to the surviving spouse, provided that the surviving spouse is 

a South African resident.448  

It is therefore important to establish who would qualify as a “surviving spouse” for 

purposes of the ITA. As mentioned in paragraph 5.2 of this study, the Taxation Laws 

Amendment Act amended the definition of “spouse” in taxation laws to a broader 

definition that includes same-sex and heterosexual unions that the Commissioner is 

satisfied are intended to be permanent. The definition of spouse in terms of the ITA 

was, however, further amended by section 3(1)(zE) of the Taxation Laws 

Amendment Act.449 The amended definition of spouse in terms of the ITA reads as 

follows:450 

‘spouse’, in relation to any person, means a person who is the partner of such 
person— 
(a) in a marriage or customary union recognised in terms of the laws of the 
Republic; 
(b) in a union recognised as a marriage in accordance with the tenets of any 
religion; or 
(c) in a same-sex or heterosexual union which is intended to be permanent.451 

 

443  Stiglingh et al SILKE: South African Income Tax 1006; Section 9HA(1) of the ITA. 
444  Stiglingh et al SILKE: South African Income Tax 1006. 
445  Section 9HA(1)(a) and (b) of the ITA. 
446  Stiglingh et al SILKE: South African Income Tax 1006. 
447  Stiglingh et al SILKE: South African Income Tax 1006. 
448  Stiglingh et al SILKE: South African Income Tax 1011. 
449  25 of 2015. 
450  Section 1 of the ITA. 
451  Own emphasis added. 
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The requirement that the Commissioner must be satisfied that the relationship was 

intended to be permanent is therefore not applicable to the ITA. In terms of the 

ITA, the parties only had to intend for the relationship to be permanent to qualify 

as spouses. It is, however, unclear from the Act what the requirements will be to 

prove that the relationship was in fact “intended to be permanent”. Even though 

the Commissioner does not have to be satisfied, in practice the Commissioner is still 

responsible for the approval of all income tax returns and would most likely require 

some form of proof to establish the intention of the relationship before it can accept 

that the life partnership was intended to be permanent. It may, however, be inferred 

that life partners who have undertaken reciprocal duties of support will automatically 

fall under the “intended to be permanent” requirement of the ITA and will therefore 

enjoy the same rights as their married counterparts in terms of the ITA. 

5.5 Conclusion 

From the above discussion, it is clear that the broader spousal concept has already 

been accepted by the various tax laws. Even though there is a requirement under 

the EDA and TDA that the Commissioner must be satisfied that the relationship was 

indeed intended to be permanent, permanent life partners who have undertaken 

reciprocal duties of support will most likely be able to convince the Commissioner 

of their intention, as the factors that he considers are similar to the requirements to 

establish a reciprocal duty of support. If partners did, however, not undertake 

reciprocal duties of support, it may be argued that they will also not be regarded as 

spouses for the purpose of the various tax laws as the Constitution cannot impose 

obligations on partners where those partners themselves did not undertake such 

obligations.452  

The next chapter discusses the findings of the study on the possible effect of the 

broadened spousal concept on succession legislation, administration of deceased 

estates, and tax-related matters. 

 

452  Satchwell judgment para 24. 
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6 Conclusion and recommendations 

6.1 Conclusion 

The primary aim of the study was to determine to what extent the broader spousal 

concept may affect other legislation dealing with succession, the administration of 

deceased estates and related tax matters.  

To address the research question adequately, it was firstly necessary to address the 

relevant court cases that recognised permanent life partnerships. The Court in the 

Bwanya judgment specifically held that permanent life partners who have 

undertaken reciprocal duties of support should be entitled to the same rights as 

their married counterparts in terms of the ISA and the MOSSA.453  

The relationship must firstly be permanent, and secondly, the parties must have 

undertaken reciprocal duties of support before it may be argued that they are 

entitled to the same rights as their married counterparts. With reference to the 

requirement that the relationship must be permanent, the Court in the National 

Coalition judgment held that “permanent” means an “established intention of the 

parties to cohabit with one another permanently”.454 The Court further confirmed 

that the facts of each matter would have to be considered to establish whether the 

partnership should be regarded as permanent.455  

Concerning the further requirement that the parties must have undertaken 

reciprocal duties of support, in the Satchwell judgment the Court held that whether 

a duty of support exists or not will depend on the circumstances of each case.456 In 

the Gory judgment, the court found that a reciprocal duty of support existed 

between the parties based on the evidence that the parties shared a common home 

and joint household and both contributed financially to the household.457  

 

453  See par 2.9 of this study. 
454  National Coalition judgment para 86. 
455  National Coalition judgment para 88. 
456  Satchwell judgment para 25. 
457  Gory judgment para 52. 
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In the Paixão judgment the Court held that in any case where a plaintiff asserts that 

he or she was in a life partnership, the existence of such relationship must be 

proven.458 The Court further confirmed that proving the existence of a life 

partnership will entail more than merely showing that the parties cohabitated and 

jointly contributed to the upkeep of the common home. It would have to be shown 

that the partnership was “akin to and hand similar characteristics – particularly a 

reciprocal duty of support - to a marriage”.459  

The Court in the Bwanya judgment concurred with the Court’s reasoning in the 

Paixão judgment that where a life partnership with characteristics akin to a marriage 

exists, the parties would have undertaken reciprocal duties of support.460 It is thus 

clear that our Courts will consider the facts of each case but that a relationship akin 

to marriage would be regarded as one in which the parties undertook reciprocal 

duties of support. 

It was further necessary to establish the definition of "spouse” in terms of the AEA, 

the Wills Act, and the relevant tax laws. It was found that the definition of “spouse” 

in terms of the AEA and the Wills Act does not currently include permanent life 

partners who have undertaken reciprocal duties of support.461 However, in terms of 

the EDA and the TDA, permanent life partners who have undertaken reciprocal 

duties of support may be regarded as spouses provided that the Commissioner is 

satisfied that the relationship was intended to be permanent.462 In terms of the ITA, 

permanent life partners who have undertaken reciprocal duties of support will be 

included in the definition of spouse, as the only requirement under the ITA is that 

the relationship must have been intended to be permanent.463  

Before the research question could be answered, it was necessary to emphasise 

that the Court’s argument in the Bwanya judgment was based on the right to 

 

458  Paixão judgment para 29. 
459  Paixão judgment para 29. 
460  Bwanya judgment par 71-72. 
461  See Chapters 3 and 4 of this study. 
462  See par 5.2 and 5.3 of this study. 
463  See par 5.4 of this study. 
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equality as enshrined in section 9 of the Constitution.464 It was established that since 

marital status is a listed ground in terms of section 9, discrimination based on this 

ground will be presumed unfair unless proven otherwise. In the Bwanya judgment, 

the court emphasised that “we should be wary not to emphasise the importance of 

the institution of marriage as to devalue other institutions that are also foundational 

to the creation of other categories of families”.465 The Court further confirmed that 

all categories of families are deserving of legal protection.466 Madlanga J467 reiterated 

that the proscription of unfair discrimination on the grounds of marital status exists 

for a reason and that “families that are established outside of civilly recognised 

marriages should not be subjected to unfair discrimination”. The Court accordingly 

found that the exclusion of permanent life partners who have undertaken reciprocal 

duties of the support from the impugned provisions of the ISA and MOSSA amounts 

to unfair discrimination as the unfairness cannot be justified.468  

It was submitted that the Court’s argument in the Bwanya judgment may also apply 

to the AEA and the Wills Act as it may surmount to unfair, unjustifiable discrimination 

to not afford the same rights to surviving life partners who have undertaken 

reciprocal duties of support, as these Acts afford to their married counterparts. With 

reference to the AEA, it was submitted in Chapter 3 that this argument may be 

further substantiated by the fact that the AEA, the ISA and the MOSSA are used in 

conjunction with one another in the administration of deceased estates. It would be 

illogical for the Master to recognise a surviving permanent life partner as a “spouse” 

in the winding up of a deceased estate in terms of the ISA and MOSSA, but not 

recognise that same partner as a spouse in terms of the AEA.  

In Chapter 4 of this study, it was submitted that it would surmount to unfair 

discrimination based on marital status if the Wills Act was found not to apply to 

permanent life partnerships in which the parties had undertaken reciprocal duties 

of support. It was further submitted that the legislature would have to provide 

 

464  See par 3.5 of this study. 
465  Bwanya judgment para 52. 
466  Bwanya judgment para 53. 
467  Bwanya judgment para 57. 
468  Bwanya judgment para 81, 92. 



 

67 

guidance as to when a life partnership would be regarded as terminated and from 

what date the three month period as stipulated in section 2B will commence.469 It 

was also held that even though some of the provisions of the Wills Act limit a 

spouse’s capability to inherit, it would be flawed to argue that permanent life 

partners should only enjoy the advantages provided to surviving spouses in terms 

of the Wills Act and not the limitations. 

Chapter 5 established that the broader spousal concept has been accepted by the 

various tax laws since 2001 when the definition of “spouse” was amended to include 

permanent life partners.470 There is, however, a requirement under the EDA and 

TDA that the Commissioner must be satisfied that the relationship was indeed 

intended to be permanent. It was submitted that permanent life partners who had 

undertaken reciprocal duties of support will most likely be able to convince the 

Commissioner of their intention, as the factors that he considers are similar to the 

requirements to establish a reciprocal duty of support. It was further submitted that 

if partners did, however, not undertake reciprocal duties of support, it may be 

argued that they will also not be regarded as spouses for purposes of the various 

tax laws as the Constitution cannot impose obligations on partners where those 

partners themselves did not undertake such obligations.471 

6.2 Recommendations 

From the above discussions, it is clear that societal norms are rapidly changing and 

that the Courts are willing to accommodate these changes. It is further clear that 

there is currently no legislation that regulates permanent life partnerships.472 As 

mentioned in paragraph 1.1 of this study, the SALRC recommended in 2006 that a 

Domestic Partnership Act be enacted to afford rights to unmarried same-sex and 

heterosexual couples. The Draft Domestic Partnership Bill was subsequently 

published for commentary in 2008 but was never enacted.  

 

469  See par 4.1 of this study. 
470  The definition of spouse was amended by section 5(j) of the Taxation Laws Amendment Act. 
471  Satchwell judgment para 24. 
472  Smith 2011 SALJ 560. 
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In 2021 the SALRC released a Discussion Paper that proposed a single marriage 

statute. The proposed single marriage statute affords the same rights to permanent 

life partners as married couples, provided that the permanent life partners 

cohabit.473 Osman474 aptly pointed out that the requirement of cohabitation is 

problematic because, “for the majority of South Africans, intimate relationships do 

not coincide with cohabitation”.475 There are numerous South Africans that are 

members of multiple households, that share long-term sexual, emotional and 

economic relationships while not permanently cohabitating.476 The Bill is furthermore 

unclear on whether a party may have a life partnership in addition to a valid 

marriage.477 The final report containing the recommendations for the statute has, 

however, not been published. 

On 7 July 2023 Parliament published the Draft Marriage Bill, which endeavours to 

provide for recognition of marriages entered by spouses regardless of their religious, 

cultural, sex, gender, sexual orientation or any other belief.478 The Draft Marriage 

Bill does, however, not include permanent life partnerships in the definition of 

spouse.479 Parliament did also not enact legislation to address the constitutional 

defects as ordered in the Bwanya judgment.480  

It is evident from this study that the broader spousal concept will affect succession 

legislation and the administration of deceased estates. The Legislature must enact 

legislation that addresses the rights and responsibilities of permanent life 

partnerships in which the parties have undertaken reciprocal duties of support. This 

may either be done by: (a) enacting legislation similar to the proposed single 

marriage statute in which permanent life partners who had undertaken reciprocal 

duties of support are regarded as “spouses” for all intents and purposes; (b) 

 

473  See respectively s 1(xvi)(cc) of the Protected Relationships Bill and s 1(xi)(cc) of the Recognition 
and Registration of Marriages and Life Partnership Bill. 

474  Osman 2021 PER 8. 
475  Osman 2021 PER 8. 
476  Osman 2021 PER 8. 
477  Osman 2021 PER 9. 
478  Preamble to the Draft Marriage Bill. 
479  The Draft Marriage Bill defines spouse as “a person’s partner in marriage”. 
480  Bwanya judgment para 95. 
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enacting legislation similar to the Draft Domestic Partnership Bill which specifically 

pertains to the rights and obligations of permanent life partners; or (c) the 

Legislature amending the AEA and the Wills Act to provide recognition for 

permanent life partners. This may be done similarly to the way in which the tax 

legislation was amended by section 5(j) of the Taxation Laws Amendment Act.481  

It would in any case be imperative for the Legislature to specifically set out: (a) the 

requirements to establish a reciprocal duty of support; (b) the requirements to be 

regarded as permanent life partners; (c) the requirements for termination of a 

permanent life partnership; (d) whether parties may be partners in more than one 

permanent life partnership simultaneously; (e) whether there will be a general 

community of property between life partners. It would also be important for the 

Legislature to acknowledge that not all permanent life partners can cohabitate.482  

Until such legislation is enacted, permanent life partners who have undertaken 

reciprocal duties of support will be unable to enjoy the same rights as their married 

counterparts, unless they approach the courts for the necessary relief. 

  

 

481  5 of 2001. 
482  See Osman 2021 PER 8 in this regard. 
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