CHAPTER 5: THE SOUTH AFRICAN REGULATORY FRAMEWORK

Using the methodological framework developed and presented in Chapter 2,'** this
Chapter strives to conduct a critical legal appraisal of the South African regulatory
framework pertaining to LBMP. In order to do so it presents an overview of South
Africa and its associated constitutional, economic and social characteristics. It then
provides an introductory background on the current South African environmental
regulatory framework pertaining to LBMP. In this context it identifies and analyses the
most relevant environmental statutes involved in the regulation of LBMP. It then
conducts a critical analysis of the reguiatory scope and objectives of South African
environmental legislation relating to LBMP regulation, and presents the incorporated
law principles. The Chapter then conducts a legal analysis of the mos! relevant
regulatory instruments (direct and indirect) in terms of LBMP regulation implemented
by South African environmental law as well as a legal appraisal of the current South
African institutional structures involved in LBMP regulation. The LBMP-related
regulatory priorities in the South African context and their associated regulatory

instruments are assessed in Chapter 6.
5.1 Overview of South Africa

South Africa is still experiencing and managing the political, social, economic and
environmental heritage of the Apartheid era. Apartheid officially ended in 1994 and
the new South African Constitution'® established the Republic of South Africa. The
political, economic and social transformation of the couniry is fairly recent, having
taken place in only the last 16 years. For this reason South Africa is often referred to
as a "young democracy"™° or "immature democracy".'*' South Africa is an upper

middle-income couniry with the characteristics of both a developed and developing

1238 The methodological framework involves a legal assessment of the following regulatory
features: law principles, regulatory scope, regulatory objectives/purpose, regulatory
instrurmnents, institutional  structure, and priority areas. Refer to Chapter 2 for further
information.

1238  Constilution of the Republic of South Africa, 1996.

1240 Bawa 2005 Social Research vii.

1241 Gorton SA Blook: a piece of significance Chapter 3.
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nation, however in the UN system, the country is still cateqorised as a developing

country.
5.1.1 Current state of LBMP in South Africa

The Coastal Policy Green Paper'®? of 1996 identified some of the main sources of
LBMP in South Africa.'*® A report analysing LBMP in the BCLME region was
subsequently conducted in 2006'** and identified some additional activities
contributing to LBMP namely the refining of oil, mining, the generation of power, and
agricultural activities amongst others. The following industries were identified as the
main releasers of effluents/waste water into the marine environment: fish processing
plants, pulp and paper mills, fertiliser plants, petroleum refineries, fruit and vegetable
processing plants, textile mills and aluminium production plants.’*** The latest data in
terms of LBMP in South Africa is contained in the South African National Programme
of Action for the Protection of the Marine Environment from Land-Based Activities,
first edition 2008.'**® Table 10 provides an overview of the main sources of LBMP in

South Africa.'®”’

In the Provinces of KwaZulu-Natal, Western Cape and Northern Cape, discharges (of

effluents and waste water) are still occurring in estuaries,'**®

which are very sensitive
environments in terms of marine pollution, especially LBMP,'*® and very important
ecological assets (providing valuable environmental services) for the marine

environment.'**° Most of the pollution affecting estuaries is derived from land-based

1242 DEAT White Paper Towards Sustainable Coastal Development in South Africa 1998.

1243  As stated in 1.4. For further information refer lo DEAT Coastal Policy Green Paper 1938 6 37.

1244  Taljaard Baseline assessment of sources and managemen! of LBMP.

1245 Water Research Commission Guide for the Marine Disposal of Effluent through Pipelines also
provides very useful information on the priority Issues in terms of LBMP, including habitat
degradation/ecosystems degradation; industry and mining; sediments; POPs and heavy
melals.

1246 DEAT NPA.

1247 DEAT NPAiv.

1248 DEAT Monitoring the state of the coast in South Africa 7.

1249 Refer 16 2.3.8.2.

1250 DEAT Monitoring the slate of the coast in South Africa 7. For further information consult 2.4 of
DEAT NPA.
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Table 10. Overview of the main sources of LBMP in South Africa
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sources.””™ In terms of the NPA, 65 per cent of South Africa's marine biozones

are threatened. Of these, 12 per cent are critically endangered, 15 per cent are

endangered and 38 per cent are vulnerable.” Table 11 provides further

information on the main sources of LBMP affecting marine biozones in South

Africa.

Table 11. Threats to South Africa's marine biozones

Land-use of the coastal environment, which is regarded as an LBMP related

issue, is a concern in the following coastal municipalities: Cape Town (with more

than 60 per cent'”™ of transformed land), eThekwini (with more than 65 per

1251

1252

1253

South Africa’'s esluaries are particularly sensitive lo land-based activities. As a result,
almost all of South Africa's estuaries have been allered from their original slate. "The
deterioration in the health of estuaries in urban areas is probably relaled to pollution and
habitat destruction, while in rural systems it 1s mainly the result of reduction in freshwater
inflow, allhough pollution from agriculture activities cannot be excluded. Estuaries act as
purifying systems where nutrienls from the catchment are absorbed by water weed and
plankton, resulting in cleaner waler entering the sea. This nulrient removal function is
manifested in excessive weed growth or phytoplankton blooms in estuaries, rather than in
the adjaceni marine environment". DEAT NPA v.

Over-cxploitation of living marine resources was rated as the greatest problem. However,
problems linked to land-based activities such as coastal development, mining, climate
change, pollution and catchment management/utifisation issues were also considered to
contribute significantly to the delerioration of the marine environment, DEAT NPA v.

In relation 1o the total area of the city.
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cent™ of transformed land), O.R Tambo'®* (with more than 20 per cent'®® of
degraded land-cover) and Ugu (with more than 16 per cent’®” of degraded land-
cover).”* It seems therefore that a localised regulatory approach will be required
to effectively address LBMP from the use of fand in South Africa. Specific
regulatory intervention in these areas will have to take place to address the issue.
The areas most vulnerable to LBMP include estuaries, wetlands, bays and the
surf zone, and they therefare require specific protection from LBMP.'#? 27 South
African beaches have been awarded the

international Blue Flag status'® for the 2010/11 year for excelling in safety,
cleanliness, the provision of amenities and the maintenance of environmental
standards. There is a strive for continual improvement in terms of the water
quality of beaches, but more needs to be done to ensure the safe water guality of

the rest of the beaches on the South African coastline.
Finally, Barry'™' states as follows:

By international standards coastal waters around South Africa are
cansidered to have very low levels of pollution. However, there are as
many as 67 discharge points through which as much as 1.3 million cubic
meters of wastewater is discharged into the marine environment on a
daily basis.

1254  Inrelation to the total area of the cily.

1255 Inrelation to the lotal area of the city.

1256  Inrelation to the total area of the city.

1257  In relation Yo the total area of the city.

1258 DEAT South African Environmental Qutiook 174.

1259 S 2 of the NEMA states that "sensitive, vulnerable, highly dynamic or stressed
gcosystems such as coastal shores, estuaries, wetlands. and similar systems require
specific altention in management and planning procedures, especially where they are
subject to significant humar resource usage and development pressure".

1260 The Blue Flag Programime is owned and run by the independent non-profit organisation
Foundation for Environmental Education (FEE). The Blue Flag Programme works towards
sustainable development at beaches/marinas through sirict criteria dealing with water
quality, environmental education and information, environmental management, and safety
and other services. The Blue Flag Programme includes enviranmental education and
information for the public, decision makers and taurism operatars. For further information,
consult: http./www.blueflag.org/.

1261 Atkinson and Clark Marine and Coastal Ecosystermns 24,
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It therefore seems that LBMP might not be the current key environmental issue.
However considering the rate of development of coastal areas, social, the
present economic trends and the current pressures on the marine and coastal
environment from LBMP, it could become a major environmental concern. LBMP
has the potential to jeopardise sustainable development in South Africa and
therefore it is essential for the environmental regulatory framework to address
this issue comprehensively and proactively before it becomes a major
environmental concern. The lack of comprehensive data in terms of LBMP might
also impair the assessment of the state of LBMP in South Africa, not enabling a
realistic and informed appraisal.

5.1.2 Government and administrative sfructures

South Africa is a democratic Republic.”™ There are three spheres of
government, national, provincial™™ and local, which are distinclive,
interdependent and interrelated.'® The President is the Head of State and of the
national executive.”” The President is therefore responsible for the effective
implementation of law as well as for developing and implementing national
policy.'*® The executive authority of a Province is vested in the Premier, who
exercises such authorty together with the other members of the Executive
Council.® Their main mandate is to prepare, initiate and implement provincial
legislation.”® They also have to implement or administer national legislation,
depending whether it is within the functional areas listed in Schedules 4 and 5 of

1262 S 1 of the Constitution. For further information on the South African Consitutional
organisation see Woolman, Roux and Bishop Constitutional law of South Africa and
Currie and De Waal New constilutional & administralive law.

1263 There are nine Provinces, namely the Eastern Cape, the Western Cape, the Free state,
Gauteng, KwaZulu-Natal, Mpumalanga, the Northern Cape, the Northern Province, and
the North West Province. 8 103 of the Constitution. For further information about
provincial and local governments see Ndlela A practical guide to focal government in
South Africa see Bekink Frincipies of South African Local Government Law.

1264 S 40 of the Consutution.

1265 S 83 of the Constitution.

1266 S 85 of the Constitution.

1267 S 125(1) of the Constilution.

1268 8§ 125(2) of the Constitution.
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the Constitution'”® (with some exceptions addressed under the Constitution) and
if it has been assigned to the provincial executive."” They also have a co-
ordination function belween the Province and other government spheres as well
as with the various sectoral provincial departments.™’" The Provinces also have
an essential role 1o play regarding the supervision of local government.””” In
terms of the Constitution, when a municipality cannot or does not fulfil an
executive obligation in terms of legislation, the relevant provincial executive may
intervene by taking any appropriate steps to ensure fulfiiment of that
obligation.””™ The executive authority of a municipality is vested in its municipal
council.”™ A municipality has executive power in respect of, and has the right to
administer local government matters prescribed by the Constitution and any other

1275

matters assigned to it by national or provincial government.””™ Provinces and
municipalities also have legislative competences in their respective spheres of
jurisdiction. The legislative powers of each governmental sphere are prescribed

1276

by the Constitution. The functional areas of concurrent and exclusive
legisiative competence of the governmental spheres are presented in schedules
4 and 5 of the Constitution. The Parliament consists of the National Assembly
{representing the people) and the National Council of Provinces (representing the
Provinces), and it holds the national legislative authority.”" The provincial
legislative powers are held by the provincial legislature, which has the power to
pass a provincial Constitution and provincial legislation.””® The legislative

authority of a municipality is vested in its municipal council, which may make and

1269 See 5.6 for more information on the implications of Schedule 4 and 5 for the
administration and regulation of LBMP.

1270 5 125(2){b) of the Constitution.

1271 8 125(2) of the Constitution.

1272 S 139 of 1he Constitution.

1273 S 139(1) of the Constitution.

1274 S 151(2) of the Caonstitution.

1275  § 151 (3) and 156 of the Constitution.

1276 & 42 - B2 of the Constitution have to do with national government, S 104 to124 with
provincial government, and S 151 1o 154 with local government.

1277 5 42-43 of the Constitution.

1278 S 104-124 of the Constitution.
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administer bylaws for the effective administration of the matters which it has the

1279

right to administer.

Since the first democratic elections in 1394, one political parly has dominated the
political scene, namely the African National Congress {ANC).”* This parly was
re-elected in 2009. It is recognised that there is a lack of a constructive and
organised polilical opposition on the South African political scene, a fact which
might jeopardise the legitimacy of the young democracy (as there is actually no
real choice between parties to elect into government, and there is no effective

1281

"political guard dog" to monitar the governing party).
5.1.3 Economic situation

South Africa has since the end of the Apartheid managed to implement sound
economic and monitory policies which have enabled a constant but accelerating
economic growth (fluctuating between 3 per cent and 5 per cent in the last five
years).”™ According to the economic indicators used by the Organisation for

Economic Co-operation and Development (the OECD), these figures

1279 S 104-124 of the Conslitution.

1280 The ANC has seen its supreme position challenged due to the lack of delivery regarding
some critical items ot its pobtical agenda. including housing, unemploymemnt, HIV-AIDS,
and security, amongst olher faclors. Corruption scandals have also chatlenged the
siructural organisation of the party. See Zamikhaya Maseti Challenges facing the ANC-
led administration post the 2009 general election. The Times 2003 bitp://www.lhe
times.co.za/News/Anlicle aspx2id=1039011, IFFP 2009 hilp://www.ilp.org.za/Speeches/
150309sp.htm and Polity 2008 bttp://Awww.polty. org.za/.

1281  Olaleye Political parties. Also see The Dinokeng Scenario 2008. hitp:/www.dinokeng
scenarins.co.za/sa lia political.ohp "The couniry has benefited from a ‘single dominant
party system that saw the ANC dominate Parliament with more than a two-lhirds majority
for the past ten years. A weak ruling party or fractured coalition in the early phase of our
democratisation would have siramed our fragile demacracy. The benefits of a strong
single party, with a reasonable approach to national issues and a reconoihatory approach
to the opposition, formed the backbone of the new cemocracy. However, this 'single
dominant party system' comes al a cost. In the long term, it generates potential threats to
democracy; a sense in the dominant party that ‘power is its birthright”, Moreover, political
studies have demonstrated that the exisience ol a political counter power 1§ a very
effective check to other actions of the party in power, 10 ensure effective delivery of its
political programme. A strong opposition parly will also frequently effectively manitor and
assess the performance and modalities of the performance of the party in power.

1282 QECD African economic outiook 1.
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demonstrate major macroeconomic achievements in South Africa since 1994."7™
The budget deficit was reduced "progressively through both revenue measures
and expenditure restraint, and for the last two years the budget has been in
surplus”.”" The turnaround in budgetary performance has brought the public

26854

debt burden down to moderate levels. The government has been able to
control the inflation rate, which has fluctuated between 3 per cent and 7 per cent
(excluding the years 2009 and 2010)."**® The economic policies have succeeded
in establishing the confidence of foreign investors, which is a critical element to
ensure the sustainability of the current economic growth.”®™ South Africa has
seen a remarkable increase in development and capital expenditure in the last

years.'™®

It is estimated that the main sectors contributing 1o South African economic
growth are the following:™** financial and business services (about 22 per cent of
the GDP); manufacturing (about 19 per cent of the GDP); government services
{about 15 per cent of the GDP}); wholesale and retail trade (about 14 per cent of
the GDP); transport, storage and communication {(about 10 per cent of the GDP);
mining (about 7 per cent of the GDP) and agricuiture (about 3 per cent of the
GDP). In the last years, strong emphasis has been placed on the restructuring of
slate-owned entities (including Transnet, Telkom and Eskom, among others) to
improve their competitiveness, efficiency and effectiveness.'™ Strong emphasis
has been given to increase capital expenditure with the purpose of developing
the infrastructure necessary to support economuc growth. This includes transport-

related infrastructure (rail, ports and roads), telecommunication and energy.'*

1283 OECD Evaluation économique de Fafrique du sud 2-5.
1284 OECD Econormic assessment of South Africa 1-B.
1285 OECD Economic assessment of South Africa 1-3.
1286 OECD African economic outiook 1-3.

1287 OECD Evaluation économique de I'afrique du sud 7.
1288 OECD Evaluation economique de J'afrigue du sud 7.
1289 DECD African economic gutliook 1-5.

1290 OECD African economic outlock 1-5,

1291 OECD African econoesic outlook 1-5.
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5.1.4 Social situation

As a direct consequence of the Apartheid legislative framework, there are still
strong inequalities between racial groups, especially between the White and
Black populations. An OECD report'®*” refers to a strong "economic dualism”,
meaning that there is an unequal distribution of the benefits of economic
growth.”™ There is still a large disparity between the poor and the rich, and
unemployment (since 1994 the annual average ratio of work seekers as against

those in employment has been about 24 per cent is still a critical economic

e
and social challenge.”” Addressing unemployment and poverty is a priority for
the government, especially in the difficult current economic situation. Another
critical social challenge faced by South Africa is HIV-AIDS."” HIV-AIDS is
commonly seen as the most important and urgent issue the nation needs to
address if South Africa wishes to ensure sustainable economic growth.'® The
lack of appropriate skills is also a major challenge.” It is still difficult, especially

for the relevant organs of the state, to source skilled staff.'**
5.1.5 Preliminary implications for LBMP regulation

The constitutional dispensation of executive and legistative powers affects the
responsibilities and interrelationship between the three spheres of government
for the implementation of regulation related to LBMP." The fact that each
governmental sphere has a specific, exclusive or/and concurrent, legislative and

executive jurisdiction lends a certain level of complexity to the institutional and

1292 OECD African economic outlook 1-5.

1293 Buanews 2008 http://www.southatfrica.info/about/social/poverty-021008.htm.

1294 Buanews 2008 hitp://www.southafrica.info/business/economy/development/Ifs-280308.
htm.

1295 OECD African economic oullook 1-5.

1296 Human immunodeficiency virus / Acquired immune deficiency syndrome or acquired
immunodeficiency syndrome.

1297 QOECD African economic outlook 1-5.

1298 DEAT NPA the Chapter on governance.

1299 DEAT NPA the Chapter on governance.

1300 See 5.6 for further information.
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regulatory framework related to LBMP, " especially considering the cross-
sectoral nature of LBMP regulation.™ The nature of the executive and

1303

administrative framework also implies that co-operation and co-operative
governance'™ will be essential to facilitate the integrated management and
regulation of LBMP. The constitutional dispensation in terms of executive powers,
especially as it relates to legislation (including policy implementation and
administration), could hamper the effective regulation of LBMP, which reguires
integrated and cohesive implementation of various sectoral legistation.””™ The
different legislative jurisdictions might make it difficult to ensure the effective and
integrated regulation of LBMP, as it might be a challenge to ensure that all
relevant legislation, in all spheres of government, is developed cohesively and in
a complementary way, to support and assist each legislative intervention. Due to
the cross-sectoral nature of LBMP, its regulation relates to furictional areas of
both concurrent legislative competence (such as agriculture and the
environment) and exclusive legislative competence (such as beaches and

cleansing), as per schedule 4 and 5 of the Constitution.

Generally, like most other emerging/developing economies, South Africa is
confronted by the challenge of attaining sustainable development ™%
Economically the country is at a stage where important infrastructural
investments and industrial developments are required to maintain ecanomic
growth and initiate social development. This economic and industrial
development entails the intensive exploitation of natural resources and the
concomitant generation of various types of pollution. The government will need to
manage and integrate the social and ecanomic needs in such a way as to ensure

1301  See 5.6 for more information on the nstitutional framework related lo LBMP regulation.

1302 Referto 2.2

1303 S 40 and 41 of the Constitution.

1304 See 5.6.2 for further information.

1305 Refer to Chapter 6.

1306 Ukaga and Afoaku Sustainable Development in Africa and Adelzadeh South Afnca: The
Challenge of Sustainable Development.
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continuous and efficient economic growth while protecting the environment in a

1387

cost-effective way.

The nature of this infrastructure programme (e.g. the development of the
country's rail system, its ports and its roads) might unfortunately have a direct
impact on LBMP. In addition, it might be a challenge for the government in
charge of such an infrastructure programme to ensure delivery within a set period
of time, and there will be cost constraints while managing environmental
considerations, including LBMP, during the construction and operational phases
of such projects. The need for growth in industrial production entails the
development of new industrial infrastructure which, if LBMP is not effectively
managed, will have associated environmental impacts, including the production
of effluents, waste generation, atmospheric pollution, soil poliution, ground-water
poliution and fand degradation. The agricultural sector is still causing significant
pollution.™*® Soil degradation, including erosion, is also a direct outcome of
unsound agricultural practices. Sugar cane cultivation has been identified as a
major cause of marine pollution (through run-off or atmospheric emission, due to
the situation of most cane-fields on the coast)."”” Coastal tourism development
places major pressure on the marine and coastal enviranment. Coastal/urban
development (residential, industrial or commercial) is a major source of land-
based marine pollution.’”® The development of ports, harbours and marinas and
the subsequent activities related to them have been identified as a further source
of LBMP.”'" The state stimulates certain economic sectors like marine
aquaculture, fishing, or coastal tourism, which present a high risk of pollution for
the marine environment.”™'* The lack of appropriate basic infrastructure to support
such economic growth (such as sewage systems, treatment plants, stormwater

1307 Ukaga and Afoaku Sustainable Development in Africa and Adelzadeh Sputh Afrca: The
Challenge of Sustainable Development.

1338 DEAT Environmental outlook 2007 174.

1309 DEAT White paper towards sustainable coastal development in South Africa.

1310  DEAT White paper towards sustainable coastal development in South Alrica.

1311 DEAT White paper towards sustainable coastal development in South Africa.

1312 DEAT White paper towards sustainable coastal development in South Africa.
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reticulation systems) also generates pressure on the marine environment.™® At
this stage, the cost of the protection of the environment might therefore be seen

as a limitation on economic development.™™

Internalisation of environmental costs has not yet taken place effectively in South
Africa.”"” The current government has commenced an assessment of the cost of
implementing environmental economic instruments to protect the environment.”'®
The main pressure from the current social situation is the level of poverty in the
country as a whole.”’ Considering the large percentage of the population living
in poverty, governmental priorities are mainly focused on housing, access {0
services (water and electricity) and unemployment.®'® Consequently, even if it is
regarded as an important matter environmental protection is not being addressed
as matter of urgency by the government, possibly with the exception of climate
change.”™® However, it must be noted that the government has implemented
several poverty relief programmes centred on the protection of the environment,
for example the "coast care programme".” Many efforts have alsc been made
to increase environmental awareness, especially in schools, such as the "eco-

school programmes"."®' However, the level of awareness and understanding of

1313  DEAT White paper towards susfainable coaslal development in South Africa.

1314  Adelzadeh South Africa The Challenge of Sustainable Development 2.

1315 See 5.4.3.

1316 National Treasury Draft Policy Faper; Framework for Considering Market-Based
Instruments to support Environmental Fiscal Reform in South Africa 2008.

1317 In 2004, the South African government committed itselt lo halving poverty and
unemployment by 2014 under the Accelerated and Shared Growth Initialive for South
Africa (Asg1BA). Since 2001 the headcount paverty rate has decreased from 51 per cent
to 43 per cenlt. This has largely been attributed to the expansion of social grants, and the
creation of more jobs in the ecaonomy. But poverty alleviation remains one of the most
important concerns for the country. The Soulhemn African NGO Network {SANGONeT)
2009 hitp://www ngopulse.org/article/poverty-remains-priority-sa.

1318 The Framework for South Africa's Response to the international economic crisis 19
February 2009 found on SA Government Information 2008 hitp:/www.info.gov.za also
see ANC 2009 http//www .anc orq.za,

1319  SA Govermment Information 2009 hitp://www.info.gov.za and ANC 2009 http://www.
anc.orqg.za.

1320 For furher information see DEA 2009 http//www.environment.gov.za/FrojPrag/
CoastCare/ index.htm.

1321 For further nformation see WESSA 2008 htip;/www.wessa.org.zalindex.php/Programs/
Eco-Schoois.himil.
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environmental protection is still inadequate.’™ The location of numerous informal
setilements with non-existent or inappropriate sanitation infrastructure and waste
disposal facilities on the coast represents a major source of pollution for the

marine environment, %%

Furthermore, most of the population is of the opinicn that they have the “right” to
freely use natural resources (i.e. fish, water, trees and soil).""** Obviously, if a
community's livelihood depends on the marine environment, for example, it will
be difficult to make them understand that due to various pressures on this
environment it needs to be protected, and that their access’ to and use of that
environment will have to be limited. This would have a direct negative impact on
their main source of income and/or food. The readiest solutions to social
problems are sometimes unfortunately directly opposed to the objectives of
environmental protection. As the main issues 10 address as @ matter of political

urgency are housing, the health system, unemployment, security, and economic

1322 See the approved third revised Tshwane I0P {May 2009) for 2009/2010, Tshwane
Municipality 2008 hitp/iwww_tshwane.gov. za/documents/idp2020/chapd/dchaps.htm, and
Environmental monitoring group 2001 http//www ema.org.za/ documents/minirig. pdf.

1323 DEAT White paper towards sustainable coastal development in South Africa.

1324 It is not the purpose of this research to debate such an opinion and 1o determine if free
access o natural resources is actually a constitutional right. But it seems that the position
is based mainly on an interpretation of the South African Bill of Rights, especially S 27,
which prescribes that: “everyone has the right to have access lo...sufficient food and
waler... The state must take reasonable legislative and other measures, within its
available resources, to achieve the progressive realisation of each of these rights”, and S
24, which prescribes that "everyone tias the right to an environment that is nat harmful to
their health or well-being; and to have the environment protected, for the bhenefit of
present and future generations, through reasonable legisiative and other measures that. ..
secure ecologically sustainable development and use of natural resources while
promoting justifiable economic and sacial development”. It is possible, while avoiding the
debate, 1o recognhise that access to a modicum of free resources is necessary for
survival, and that such access has to be limited by considerations of effective
environmental management. The common opinion is also that the “potential right* to
environmental resources is an "absolute right”. But the Constilution prescribes in S 36
that "the rights in the Bill of Rights may be limiled only in terms of law of general
apptication to the exlent that the limitation is reasonable and justifiable in an open and
demacratic society based on human dignity, equality and freedom, taking into accaunt all
relevant factors, including the nature of the right; the importanice of the purpose of the
limitation; the nature and extent of the limitation; the relation between 1he limitation and its
purpese; and less restrictive means to achieve the purpose”. For further information also
see Du Plessis Fulfilment of South Africa’s constitutional environmental right in particufar
Chapter 6.
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growth, protecting the environment is not regarded as a priority on the political
agenda.” This situation might make the management of the uses of the coastal
and marine environment a difficuit challenge.

5.2 Law principles, regulatory scope and objectives
5.2.1 Premise; a fragmented regulatory framewaork

Due to the nature and origins of LBMP,"** many South African statutes are
(directly or indirectly) relevant for the regulation of LBMP.'7" Diagram 1 provides
an overview of the most relevant statutes in the context of LBMP pollution in
South Africa. All of the statutes identified in the diagram are not similarly
important in the regulation of LBMP. The National Environmental Management
Act 107 of 1988 (NEMA), the National Water Act 36 of 1998 (NWA), the National
Environmental Management: Integrated Coastal Management Act 24 of 2008
(NEM:ICMA) and the National Environmental Management: Waste Act 58 of
2008 (NEM:WA) can be regarded as the four main statutes that are of
importance in the regulation of LBMP. There are also various specific
environmental management acts™*® which contain some relevant provisions for
the regulation of LBMP. Some sectoral acts (aimed at the regulation of
agriculture, mining, developmenti-related activities, producis and substances,

health and safety, nuclear activities, and planning) prescribe regulatory measures

1325 See the ANC's election Mamnitesto of 2009. where environmental management and
protection s menlioned in only one scntence. ANC, 2009 htip/iwww.anc.org.za/
show.php?doc=clections/2009/manitesto/manifesto.htmi&litle=2009+ Election+ Manifesto.

1326 Referto2.2.

1327 Strydom and King nate that at the national level (South Africa), three legislative
mechanisms exist fo aftord protection to the environment. The first mechanism is the
constitutional entrenchment of environmental issues through etther a rights-based or a
regulatory approach 1o the Constitution. The second legistative mechanism is to protect
the environmenl through environmental [ramework tegislation. and the third mechanism is
to adopt specific environmental legislation that can cover a range of environmental
media. Strydom and King Environmental management 193.

1328  Namely the National Environmental Management, Air Quality Act 39 of 2004 (NEM:AQA),
the National Environmental Management: Prolected Areas Act 57 of 2003 (NEM:PAA),
and the National Environmental Management: Biadiversity Acl 10 of 2004 {(NEM:BA).
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and instruments which can assist in the regulation of LBMP, a fact which

fragments the cverall regulatory framework pertaining tc LBMP.

The critical assessment in this Chapter ccncentrates chiefly on the provisions of
these four main statutes, as they are thought to be the regulatory instruments
that have the most direct implications for the regulation of LBMP in South Africa.
The most relevant sectoral statutes are also critically appraised in Chapter 6. It is
impaortant to understand that all of the statutes identified in diagram 1 are relevant
to regulate activities which can be scurces of LBMP. However, cnly the statutes
and provisions which are the most relevant in the context of LBMP management
are dealt with in this Chapter.” In the context of this research, it has been
decided to also analyse the provisions of the newly enacted statutes, namely the
NEM:ICMA and the NEM:WA, even if all their provisions are not yet in force.™®
The following sub-sections present an analysis of the law principles, regulatory
scope and objectives incarporated in the main four statutes regulating LBMP, in
an attempt to assess whether or not they contribute towards effective LBMP
regulation. International best practice is used as a benchmark in order to make

such assessments possible.

1329 Please retfer to 2.2 for further information on the scope and nature of LBMP.

1330 The rationale for this decision was to cnsure that the critical assessment of the South
African environmental regulatory framework takes into consideration the most recent
statutes and legal provisions which reflect the paradigm shift and modecrnisation
movement in South African environmental law, initiated about ten years ago. Most of the
"old provisions” soon to be repealed have not been incorporated in this review.

273



MOST RELEVANT ENVIRONMENTAL ACTS

Natonal Envirosrnenial Managemenl Act 107 of 1998 (NEMA)

Natonal Waler Act 3€ ol 1998 (NWA)

» & & @»

Natwonal Enveronmental Management: Integrated Coastal Managemen! Act 24 of 2008 (NEM ICMA)

Nationy Envirormenial Management” Wasle Act 58 ol 2008 (NEM'WA)

MOST RELEVANT SPECIFIC ENVIRONMENTAL ACTS

-

s NEM Protected Areas Aci 57 of 2003 {NEM PAA)
N NEM Biodiversity Act 10 of 2004 (NEM BA)
s NEM: Aw Qualty Act 39 ol 2004 (NEMAQA)

MOST RELEVANT SECTORAL ACTS

AGRICULTURE

Conservatiun of Agncultural Resources Act 43 ot 1983
Agncuilural Pesl Act 36 ot 1583

Ferthsers. Farm Feeds, Agricultural Remedves and Stock
Remedies Act 36 of 1947

Genetically Modified Qrganisim Act 15 of 1994

MINING

Miierat snd Pelroleum Resources Development Act 28 of
2602

Pelmleuni Pipelines Act 61 ol 2003

Gas Act 48 ol 2001

OEVELOPMENT RELATED ACTIVITIES

Deavelupment Faciltation Act 87 ot 1995

Naonal Bulging Regudations and Building Standards Act 103 o
1977

Environemental inpact Assessment Reguilafioris GN R 543,544,
545 and 54€ ol 2010 as amended

HEALTH AND SAFETY

Nalionai Health Act 61 of 2003
inferpational Health Regulations Act 28 of 1974
Oceupational Health aixd Safety Act BS ol 1993

WASTE WATER AND SANITATION
Water Services Act 108 ol 1997

PRODUCTS AND SUBSTANCES

Fudstuffs, Gosmetcs and Dranfeclanls Act 54 of 1977
Flazardous Substances Act 15 01 1973
FPetroleunm Product Act 120 of 1977

NUCLEAR ACTIVITIES

Nurciear Energy Act 46 of 1999
Nationai Nuctear Reguiator Act 47 ol 1999

LOCAL GOVERNMENT AND PLANNING

Local Government Municipai Syslems Act 32 ot 2000
Local Government® Municipal Structisres Act 117 of 1998

OTHER RELEVANT STATUTES

Mantme Zone Act 15 of 1994

Nationat Ports Act 12 of 2005

Disaster Management Act 57 of 2002
HNatoral Hertage Resources Act 25 of 1999

Environmental Conservation Act 73 of 1989
Maonne Living Resources Act 18 of 1538

Diagram 1.
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5.2.2 The NEMA: regulatory objectives and law principles

The NEMA is the environmental framework Act in South Africa.”™ The NEMA is
the first statute produced as a result of the legat reform of environmental law in
South Africa, in an attempt 1o rationalise, update and streamline the

environmental legal framework of the country.”™*

The NEMA is a statute in resonance with the "environmental right""* introduced
by the Constitution. It is also the Act which legally introduced the concept of
"sustainable development",'* prescribing that "everyone has the right to have
the environment protected, for the benefit of present and future generations". The
Preamble of the Act also refers to the need for reasonable legislative and other
measures that prevent pollution and ecological degradation, that promote
conservation, and that secure ecologically sustainable development and the use
of natural resources while promoting justifiable economic and social
development. The NEMA recognises the environment as a functional area of
concurrent national and provincial legislative competence, and all spheres of
government and all organs of state must co-operate with, consult and support

one another in managing the environment. One of the objectives of the Act is to

1331  For further information about NEMA reler to Strydom and King Enviconmental
managemen! Chapter 7, Glazewski Environmental Law 159-192, Nel and Du Plessis
2004 SA Public Law , Sampson legal Framework {o Pollution Management in South
Africa 53-57 and Feris African Journal on Hurian Rights 29-49.

1332 DEAT White Paper on Environmenial Management Policy for South Africa envisages that
the law reform programme aflecting all existing and new environmental laws will be
guded by general principles, and supported by institutions and decision-making and
management mechanisms, as well as compliance instruments. DEAT May 1998
htip//www.info.qov. za/speeches/1998/96904 2559810886.htr and  hitp//www.environ
ment.qov.za/soer/nsoer/issues/politic/state htm. Also ses Sowman and Brown 2006
Joumal of Environmental Planning & Management 695-712 and Scott and Oelofse 2005
Jowmnal of Environmental Planning & Management 445-467.

1333  The Bill of Rights, 8 24: "Everyone has the right (a) 1o an environment that is not harmful
to their health or well-being and (b) lo have the environment protecled, tor the benefit of
present and future generations, through reasonable legislative and other measures that:
(i) prevent pollution and ecological degradation: {i1) promote conservation; and (i) secure
ecologically sustainable development and use ol natural resources while promobing
justiliable economic and social development.”

1334 In terms of the NEMA, “sustainable developmen{' means the integration of social
economic and environmental factors into planning, implementation and decision-making
so as 1o ensure that developmeni serves present and future generations.
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facilitate the integration of good environmental management into all development

activities.

In this context, the Act prescribes national environmental management principles
and sets out the broad objectives of integrated environmental management,”™*
which are to guide and align the exercise of functions affecting the environment
by all organs of state.'™* The NEMA only incorporates some of the recommended
taw principles by international best practice.”™ However most of law principles
recommended by international best practices are actually incorporated in policy
documents. ™ LBMP regulation. Some of the main legal definitions and concepls
introduced by the NEMA are relevant in this context. In the NEMA, an
"ecosystem" is a dynamic system of plant, animal and micro-organism
communities and their non-living environment interacting as a functional unit, a
definition which is aligned with the definition adopted for the implementation of
the ecosystem-based approach.™ The NEMA also introduces a definition of the
"best practicable environmental option”,™" which is an important concept in the
context of regulatory instruments based on the sources-directed approach.™*

The Act is also relevant in the context of the relevant institutional structure, as it

1335 For further information about integrated environmental management see Strydom and
King Environmental management 7-12, 29 and 198-201.

1336 It is important to note that most of the principles referenced in NEMA are in alignment
with the principles informing international best practice, as described in 2.3.1 of this
research.

1337  Including the precautionary principle, polluter pays principle, precautionary principle, risk-
based approach, equity, ransparency. adaptative approach, integrated management and
co-operative governance.. Also see Strydom and King Environmental management 198-
201 for further information about such principles.

1338 See Appendix 4 for a ful tist of the law principtes incorporated in the South African
environmental poficy framework.

1339 Referto 2.3.1.

1340 In terms of the NEMA, the “best practicable environmental option" (BFEQ) means the
option that provides the most benetit or causes the least damage to the epvironment as a
whoie, at a cost acceptable to society, in the long term as well as in the short term.

1341  Refer to 2.3.4 for further analysis of the regulatory instruments based on the sources
based approach implemented in South Africa.
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strives to facilitate and implement "environmental co-operative governance

N34

in

South Africa.”™*

5.2.3 The NWA: requlatory objectives and law principles

The NWA is the cornerstone statute in terms of integrated water management in

South Africa.”™ It is regarded as a very sophisticated Act™* as it prescribes the

use of a modern and "comprehensive" management approach, aligned with most

1342

1343
1344

1345

See Chapter 3 of the NEMA. Kotzé indicates that "co-operative governance is thus a new
approach to governance that shifts from a narrow concern with government lo a wide
range of governance mechanisms. It is primarily concerned with the growing role of
association, and different agencies and partnerships that reflects the dynamic and
interactive nature of coordination”. Kotzé Integrated environmental governance 35. In this
context, he argues that governance should be aimed at regulating society in a coherent,
orderly and structured manner, in order to satisfy the interests and fuffil the needs of all
people. He defines environmental co-operative environmental governance (CEG) as "the
integration of the different spheres of government and line functionaries at international,
intra-regional and intra-governmental level; co-operation between individual government
officials in each spherefline functionary; co-operation between government officials in
different sphere/line funclionaries; integration of policy, regulation methods and 1ools,
service provisions and scrutiny, and co-operation with industry and the public in order to
achieve the principles of sustainability”. In this context, he indicates that governance Is
not only an integral part of public administration but that it also serves as a fundamental
process to execute public adminisiration. In terms of DEAT state of the environment
reportl in South Africa, "environmental governance” refers to the processes of decision
making involved in controlling and managing the environment and natural resources.
Principles such as inclusivity, representivity, accountability, efficiency, and effectiveness,
as well as social equity and justice, are the foundations of good governance. Good
environmental governance should reflect the best understanding of the structure,
funclion, processes, and variability that typify natural systems. Without this
understanding, it 1s possible for inappropriate decisions to be made (even with the best
possible intentions) that carry disastrous environmental consequences. The report also
indicates that governance is a joint responsibility. Although governments, through their
policies, laws, and strategies, are importanl players in directing the way in which the
environment is managed, exploited and conserved, actors outside government are
equally imponrtant, DEA 2005 http://soer.deat.qov.za/themes.aspx?m=27. Also refer to 5.6
for further information. Also see Du Plessis Fuffiiment of South Africa‘'s constitutional
environmental right 105.

Refer to 5.6.2 for further information.

For further information about the Act see Strydom and King Environmental management
442-454 and 653-692; Glazewski Environmental Law 507-542; Muleza and Tucker 2009
Without Prejudice 42-43; Kapfudzaruwa and Sowman 2009 Water SA 683-692; Kader
Water SA: IWRM Conference 662-664 and Van Vuuren 2008 Waler Whee/ 35.

Van Reenen An Evalualion of Water Resource Management Institutions in South Africa
ELA 2007 and Asmal Reflections on the Birth of the National Water Act, 1998 :
appendix".
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of the internationally recognised principles’*" for water resource management. It
strives to introduce "Integrated Water Resources Management (IWRM)" into
South Africa. IWRM can be defined as:

A process which promotes the coordinated development and
management of water, land and related resources in order to maximise
the resultant economic and social welfare in an equitable manner
without compromising the sustamability of vital ecosystems. IWRM
therefore aims to strike a balance between the use of resources for
livelihoods and conservation of the resource to sustain its functions for
future generations, and promotes social equity, environmental
sustainability and economic efficiency. Because the resource cannot be
considered separately from the people who use and manage it, a
balanced mix of technological and social approaches must be used o
achieve integrated management.'"’

The Preamble of the Act makes reference to the need to implement "integrated
management" of all aspects of water resources, meaning water- and land-related
aspects (biological, chemical. and physical). Such an approach is necessary for
the effective regulation of LBMP."** The Preamble aiso promotes the delegation
of management functions to a regional or catchment level so as to enable
everyone to participate. It also slates that sustainability and equity are the central
guiding principles in the protection, use, development, conservation,
management and control of water resources.”™ The purpose of this Act "is to
ensure that the nation's water resources are protected, used, developed,
conserved, managed and controlled in ways which take into account various

factors"."™ The regulatory objectives of the Act are comprehensive, addressing

1346 It is internationally recognrised that "integrated water resources management, including
the integration of tand- and waler-related aspects, should be carried out at the level of the
catchment basin or sub-basin” as staled in S 9 of Agenda 21. See 2.3.1 of this research
for further information.

1347 DWAF National Water Resource Strategy 2004 10.

1348 Cicin-Sain and Knetchl integrated Coastal and Ocean Management 39.

1349 Al of these principles are in line wilh internationally recognised principles. See 2.3.1 of
this report for further information.

1350 The factors to be considered include: (a) meeting the basic human needs of present and
future generations; (b) promoting equitable access to water; (¢) redressing the results of
past racial and gender discrimination; (d) promoling the efficient, suslainable and
beneficial use of water in the public interes); (e} facllating social and economic
development; {f} providing for growing demand for waler use; (Q) protecting aquatic and
associated ecosystems and their biological dversity; (h) reducing and preventing
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most of the main aspects related to water management, including the
protection, ™" use, development, conservation,”" control and management of the
nation's water resources.” The direct reference to "the reduction and the
prevention of pollution and degradation of water resources" as the main
objectives of the Act justifies its central role for the regulation of LBMP in South
Africa. This Act could be the main statute in terms of LBMP. However, as
demonstrated below,'”* the scope of the Act does not include coastal and marine
waters per se, or the sea. Its direct relevance to LBMP is therefore currently
limited. Nevertheless, given its regulatory approach to water resource
management and the fact that it contributes to the regulation of some specific
sources of LBMP, it is still an essential statute for LBMP. The Ac! introduces
specific legal definitions and concepis which are relevant in the context of
LBMP."** The concept of "catchment"'** s introduced and defined in relation 10 a
watercourse or watercourses or a part of a watercourse, as meaning the area
from which any rainfall will drain into the watercourse or watercourses or part of a

watercourse, through surface flow, to a common point or common points. The

pollution and degradation of water resource; (i} meeting international aobligations; (j)
pramoting dam satfety; (k) managing {loods and droughts, and for achieving this purpose,
to establish suitable institutions and to ensure thal they have appropriale community,
racial and gender representation”

1351 NWA (S 1) delines "protection”, in relalion to a water resource. as meaning "(a)
maintenance of the quality of the water resource to the extent that the water resource
may be used 1 an ecologically sustainable way: (b) prevention of the degradation of the
water resource; and (c) the rehabilitation of the water resource".

1352 NWA (S 1) defines “conservation” in relation to a water resource as "the efficient use and
saving of waler, achieved through measures such as water saving devices, watery efficient
processes, waler demand management, and water rationing".

1353 Such a requlatory scope is aligned with international best praclce. For furiher
information. consult 2.3.2 of this research.

1354 Refer 10 5.2.6.

1355 Refer to 5.2.5 for an analysis of the definition of "pollution” provided by NWA (S 1). The
legal definition of "waste" is also importard and analysed in 5.2,5. The concepl of "water
management area", which is "an area eslablished as a management unit n the national
water resource strategy within which a catchmenl management agency will conduct the
protection. use, development, conservabon, management and confrol of water
resources”, is aligned with mternational best practice. Refer to 2.3.5.

1356 This definition is aligned with international best praclice, as illustrated in 2 3.1 of this
research. It is also a concept similar to thal of "river basin management”, which is used in
the French (3.4.3.2) and EU regulatory framework (4.3.1.3).
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concepts of reserve™ and resource quality™® are also very imporiant in the
context of the resource-directed approach. In terms of the regulatory scope, the
w359 w1360

following legal definitions are very important: "estuary", "watercourse”,

"water resource”, ™" "water courses",*** and "wetland".’®
5.2.4 The NEM:ACMA: regufatory objectives and law principles

The aim of the NEMIACMA is to establish a system of integrated coastal and
estuarine management in the Republic.™ The Act provides for the development
of norms, standards and policies in order to promote the conservation of the
coastal environment and maintain the natural attributes of coastal landscapes
and seascapes. One of the mam objectives of the Act 15 to ensure that
development and the use of natural resources within the coastal zone are socially
and economically justifiable and ecologically sustainable. For this purpose, the

1357  This is defined in NWA (S 1) as meaning “Ihe quantity and quality of water required: (a) to
satisfy basic human needs by securing a basic water supply, as prescribed under the
Waler Services Act 108 of 1997, for people who are now or who will, in the reasonably
near future, be: (i} relying upon; (i) taking water from; or {iii) being supplied from, the
relevant waler resource;, and (b) 1o protect aguatic ecosyslems in order to secure
ecologically sustainable development and use of the relevant water resource”.

1358 This is defined in NWA (S 1) as meaning "the qualily of all the aspects of a water
resource including: (a) the quantty, pattern. timing, waler level and assurance of in-
stream flow; (b) the water quality, including the physical, chemical and binlogical
characteristics of the water; (¢} the character and condition of the in-stream and riparian
habitat: and (d) the characteristics, condition and distribution of the aquatic bipta”.

1359 NWA (S 1) defines it as meaning "a partially or fully enclosed body of waler; (a8) which 1s
open lo the sea permanenly or periadically and (b} within which the sea water can be
diluted, to an extent that is measurable, with fresh water drained from land”.

1360 In terms of NWA (S 1) this means “{a) a river or spring; (b} & natural channel in which
water flows regularly or inlermitiently; (c) a wetland, lake or dam into which, or from
which, water flows, and {d) any collection of waler which the Minister may, by notice in
the Gazette, declare to be a watercourse, and a reference 1o a watercourse includes,
where relevant, its bed and banks".

1361  Thig includes a watercourse, surface water, estuary, or aquifer.

1362 Interms NWA, a watercourse is "a river or spring; a natural channel in which water flows
reqularly or intermiltently; a welland, take or dam into which, or from which, water Rows;
anc any collection of water which the Minisler may, by notice in the Gazette, declare to
be a walercourse, and a reference to a watercourse includes, where relevani, its bed and
banks".

1363  In terms of NWA (S 1) a wetland is "land which is fransitional between terrestral and
aquatic systermns where lhe waler table is usually al or near the surface, or the land is
periodically covered with shallow water. and which land in normal circumstances supports
or would suppon vegetation typically adapted lo life in saturated soil”.

1364  Also see Strydom and King Enwironmental management 897-906.
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Act defines rights and duties in relation 10 coastal areas and determines the
responsibilities of organs of state in relation to coastal areas. The Act also
prescribes regulatory instruments and measures 10 manage pollution in the
coastal zone, inappropriate development of the coastal enviranment, and other
adverse effects on the coastal enviranment.”™* In terms of section 2 of the Act,

the objectives of this Act are:

. 10 determine the coastal zone of the Republic;

. to provide, within the framework of the NEMA, for the coordinated and
integrated management of the coastal zone by ail spheres of government
in accordance with the principles of co-operative governance;

. to preserve, protect, extend and enhance the status of coastal public
properly as being held in trust by the state on behalf of all South Africans,
including future generations:;

» to secure equitable access to the ppportunities and benefits of coastal
public property; and

. o give effect to the Republic's obligations in terms of international law
regarding coastal management and the marine environment.

The NEM:ICMA is very relevant to the regulation of LBMP. Firstly, it legally

implements integrated coastal management in South Africa, which is an essential

planning management instrument for the regulation of LBMP."™* The Act also
regulates the discharge of effluent in the marineg environment,™ The Act
introduces new legal definitions and concepts which will have implications for the
regulation of LBMP. In terms of the regulatory scope (material and geographical)

the following legal definitions are very important: "coastal activities","™™ "coastal

1365 This Act aims to implement integrated coastal management in South Africa as refiected in
international best practice for the regulation of LBMP, as illustrated in 2.3.1 and 2.3.4.1.

1366 Refertoc 2.3.4.1.

1367 Referto 5.3.2.3.

1368 This means the coastal activities histed or specilied 1n lerms of Chapler 5 of lhe NEMA,
which take place in the coastal zone. In this context, NEM:IICMA defines “development” in
relation to a place as meaning any process initiated by a person to change the use,
physical nature or appearance of that place. and includes (a) the construction, erection,
alleration, demolition or removal of a structure or building, (b) a process to rezone,
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environment","** “coastal resources", coastal waters", " "coastal wetland",'*”

1374

“estuary", ™ littoral active zone", sea".”®” “"seashore",”*”® "wetland"'¥" and
"coastal zone".™™ The NEM:ICMA also introduces the legal concept of “coastal
management" which, in terms of the Act, refers to the regulation, management,
protection, conservation and rehabilitation of the coastal environment; the
regulation and management of the use and development of the coastal zone and
coastal resources; the monitoring and enforcing of compliance with laws and
policies that regulate human activities within the coastal zone; and planning in

connection with these activities. This approach is important for LBMP regulation

subdivide or consolidate land, (¢} changes to the existing or natural topography of the
coastal zone, and (d) the destruction or removal of indigenous or protected vegetation.

1369 The coaslal environment is the environment within the coastal zone, in terms of the
NEM:ICMA.

1370 Caastal resources are defined in terms of the NEM:IICMA as “any part of (a) the cultural
hentage of the Republic within the coastal zone, including shell middens and traditional
fish traps; or (b) the coastal environment that 1s of actual or potential benefit to humans”.

1371 In terms of lhe NEMICMA, coastal walers are "marine waters that form part of the
territorial waters or the internal waters of the Republic as defined in the Maritime Zones
Act 15 of 1394 and (b} subject to $ 26, any estuary”.

1372 In terms of the NEM:CMA, a coastal wetland is “any welland in the coastal zone and
includes {i) land adjacent o coastal walers thal is regularly or periodically inundated by
waler, sall marshes, mangrove areas, inter-lidal sand and mud flals, marshes, and minor
coastal streams regardless of whether they are of a saline, freshwater or brackish nature;
and includes the water, bed and banks of, and the subsoil and substrata beneath, any
such wetiand”.

1373  An estuary is defined as "a body of surtace water that is part of a water course that is
permanenily or periodecally open to the sea; and in which a rise and fall of the water level
as a result of the hdes is measurable at spring tides when the water course is open to the
sea; or the salinity is measurably higher as a resull of the influence of the sea". Also see
5.2.6 for further legat analysis.

1374 A lttoral aclive zone is "any land forming part of, or adjacent to. the seashore that is
unstable and dynamic as a result of natural processes; and characterised by dunes,
beaches, sand bars and other landtorms composed of unconsolidated sand, pebbles or
other such matenal which is either unvegetated or only partally vegelated".

1375 The sea is defined as “all marine waters, including: {(3) the high seas; {b) all marine
waters under the junsdiction of any slate; and (c) the bed, subscil and substrata beneath
those waters, but does not include estuaries”.

1376  The seashore is "the area between the low-water mark and the high-water mark".

1377 A wetiand is “land which 1s transitional between terrestrial and aquatic systems where the
water table 15 usually at or near the surface, or the land is periodically covered with
shallow water, and which land in normal circumstances supports or would support
vegetation typrcally adapted to life in saturated soil”,

1378 In terms of the NEM:ICMA, the coastal zone is "the area comprising: coastal public
property, the coastal protection zone, coastal access land, and coastal protected areas,
the seashore. coastal waters, the exclusive economic zone and includes any aspect of
the environment on, in, under and above these areas”.
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and is aligned with international best practice with regard to the regulatory
objectives.”” In terms of pollution regulation and especially waste water and
effluent discharge, the NEMA introduces a legal definition of "effluent"** and
"waste".” Another new and progressive legal concept introduced by the
NEMICMA is the "interests of the whole community", which means "the
collective interests of the community determined by (a) prioritising the collective
interests in coastal public property of all persons living in the Republic over the
interests of a particular group or sector of society; (b) adopling a long-term
perspective that takes into account the interests of future generations in inheriting
coastal public property and a coastal environment characterised by healthy and
productive ecosystems and economic activilies that are ecologically and socially
sustainable; (c) taking into account the interests of other living organisms that are
dependent on the coastal environment; and (d) taking into account any interests
of persons or other living organisms outside the Republic that may be affected by

the decision".
5.2.5 The NEM:WA: regulatory objectives and law principles

The NEM:WA aims to reform the law regulating waste management in South
Africa in order 10 protect health and the environment by providing reasonable
measures for the prevention of pollution and ecological degradation and for
securing ecologically sustainable development.”™ The Preamble is also relevant
in the context of LBMP, as it specifies that the "minimisation of pollution and the

use of natural resources through vigorous control, cleaner technologies, cleaner

1379 Referto 2.3.3.

1380 Effluent is delined as "(a) any hquid discharged nto the coastal environment as waste,
and includes any substance dissolved or suspenced in the liquid or (b) liquid which is a
different temperature from the body of water info which it s being discharged®.

1381  Waste is defined as "any substance. whether or not that substance can be reused,
recycled or recovered that (i) is surplus. unwanted, rejected, discarded, abandoned or
disposed of; (i) the generator has no further use of for the purposes of production,
reprocessing or consumption; (i) is discharged or deposited in a manner that may
detnimentally impact on the environment”. This definition of waste is different from the one
provided by NEM:WA and NWA. Reter to 5.2.6 for further legal analysis.

1382  Also see Young 2009 Fnvironment Emergency Services SA | Occupational Risk 24-25.
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production and consumption practices, and waste minimisation" are crucial to
ensuring that the environment is protected from the impact of waste. The
Preamble aiso acknowledges thal management practices relating to waste
require strategies, norms and standards within a system of co-operative
governance. One of the main objects of the Act is to protect the environment by
providing reasonable measures for avoiding and minimising the generation of
waste, reducing, re-using, recycling and recovering waste; treating and safely
disposing of waste as a last resort; preventing pollution and ecological
degradation; securing ecologically sustainable development while promoting
justifiable economic and social development; and remediating land where
contamination presents, or may present significant risk of harm to health or the
environment. This Act is relevant in terms of the regulation of LBMP related to
waste management, which is the major source of LBMP." The Act introduces
new relevant definitions and concepts which will have legal implications for the
regulation of LBMP with regard to the regulatory scope, the regulatory objectives
and the direct and indirect regulatory instruments. The first set of definitions
relating to the material regulatory scope of the Act includes waste™ and waste-
related sub-categories, such as “building and demglition waste",™ "business
waste","™ "general waste","" "domestic waste","™ "hazardous waste",”™ “by-

1342

product”,"™ “waste management activity"*”' and other such terms.

1383 Referto2.2and2.4.1.

1384 In terms of NEMWA, waste is "any substance, whether or not that substance can be
reduced, re-used, recycled and recovered (a) that is surplus, unwanted, rejected,
discarded, abandoned or disposed of: (b} which the generator has no further use of for
the purposes of production; (¢} that must be treated or disposed of; or {d) that is identified
as a waste by the Minister by notice in the Gazetie, and includes waste generated by the
mining, medical or other secior, but (i) a by-preduct is not considered wasle; and {if) any
portion of wasle, once re-used, recycled and recovered, ceases to be waste".

1385 This is defined as "waste. excluding hazardous waste, produced during the construction,
alteration, repair or demolition of any structure. and includes rubble, earth, rock and wood
disptaced during that construction, alteration, repair or demolitian".

1386 In terms of the Act. this is "waste that emanates from premises that are used wholly or
mainly for commercial, retail, wholesale, entertainment or government administration
purposes".

1387 General wasle is "waste that does nol pose an immediate hazard or threat to heallh or 1o
the environment, and includes (a) domestic waste; {b) bunding and demolition waste; (c)
business waslte: and (d) inert waste”.
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Then the Act introduces a legal concept which is very relevant in terms of
regulatory instruments based on the resource-directed approach,”” namely, the
concept of "acceptable exposure" which is defined as the exposure of the
maximum permissible concentration of a substance to the environment that will
have a minimal negative effect on health or the environment. The Act also
introduces legal concepts which are relevant in terms of the sources-directed

approach, including: '"best practicable environmental option","”** ‘clean

1388 In terms of the Act, domestic waste is "waste, excluding hazardous waste that emanates
from premises that are used wholly or mainly for residential, educational, health care,
sport or recreation purposes".

1389 Hazardous waste is "any waste that contains organic or inorganic elements or
compounds that may, owing to the inherent physical, chemical or toxicological
characteristics of that waste, have a detrmental impact on health and the environment”.

1390 Interms of the Act, a by-product is "a substance that is produced as part of a process that
is primarily intended to produce another substance or product and that has the
characteristics of an equivalent virgin product or material”.

1391 Waste management aclivily is "any aclivily listed in Schedule 1 or published by notice in
the Gazette under S 19, and includes (a) the importation and exportation of waste; (b) the
generation of waste, including the undertaking of any activily or process that is likely to
result in the generation of waste; (¢) the accumulation and storage of waste; (d) the
collection and handling of waste; (e) the reduction, re-use, recycling and recovery of
waste; () the trading in waste; (g) the transportation of waste; (h) the transfer of waste; (i)
the treatment of waste; and (j) lhe disposal of waste".

1392 Including "contaminated" in relation to Part 8 of Chapter 4, which means "the presence in
or under any land, site, buildings or structures of a substance or micro-organism above
the concentration that is normally present in or under that land, which substance or micro-
organism directly or indirectly affects or may affect the qualty of soil or the environment
adversely”. "Disposal' means "the burial, deposit, discharge, abandoning, dumping,
placing or release of any waste into, or onto, any land"; "high-risk activity* means "an
undertaking, including processes involving substances that present a likelihood of harm
lo health or the environment”; "holder of waste” means "any person who imports,
generates, slores, accumulates, transports, processes, ireats, or exports waste or
disposes of waslte"; "inert waste" means “waste lhat (a) does not undergo any significant
physical, chemical or biological transformation after disposal; (b) does not burn, react
physically or chemically biodegrade or otherwise adversely atfect any other matter or
environment with which it may come into contact; and (¢) does not impact negatively on
the environment, because of its pollutant content and because the toxicity of its leachate
is insignificant”.

1393 Refer to 5.3.1 for further analysis of the concept.

1394  In terms of NEM:WA, this is "the option Ihal provides the most benefit or causes the least
damage to the environment as a whole, at a cost acceptable to society, in the long term
as well as in the short term".
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production”,* "environmentally sound management", "™ "extended producer

responsibility measures", ™ and "life cycle assessment". '
5.2.6 An inappropriate regulatory scope

The reguiatory scope of the NEMA is not expressly determined in the Act. It is
understood that the Act applies to the environment of the Republic and is limited
by the definition of the environment provided by the Act, which is "the
surroundings within which humans exist and that are made up of (i) the land,
water and atmosphere of the earth; (ii) micro-organisms, piant and animal life; (iii)
any part or combination of (i) and (ii) and the interrelationships among and
between them; and (iv) the physical, chemical, aesthetic and culturat properties
and conditions of the foregoing that influence human heaklth and well-being”. The
definition of the "environment” provided by the NEMA makes reference to "water"
without providing a definition for it. In this context, it is not clear if it includes only
inland waters, or/and "coastal waters”, or/and marine walers. Such uncertainty is
reinforced by the fact that the definition of water resources under the NWA does
not include coastal or marine waters. However, section 58(1) of the NEM:ICMA
clarifies this ambiguity to some extent by prescribing that the "environment” in
terms of section 28 of the NEMA must be read as including the coastal
environment. Therefore, it seems thal the intention of the NEMICMA is to
establish a clear jurisdiction of the NEMA (or al least section 28 of the NEMA)

1395 In ferms of the Act, this is "the conlinuous application of integrated preventative
environmental strategies to processes, products and services to increase overall
efticiency and to reduce the impact of such processes, procedures and services on health
and the environment".

1396 This i1s defined as “the taking of all practicable steps to ensure thal waste is managed in a
manner that will protect health and the environment”.

1397 These are “measures that extend a person's financial or physical responsibility for a
product to the post-consumer stage of the product, and includes (a) waste minimisation
programmes; (b} financial arrangements for any fund that has been established to
promote the reduction, re-use. recycling and recovery of wasle; (¢} awareness
pragrammes to inform the public of the tmpacts of waste emanating from the product on
health and the environment and (d) any other measures o reduce the potential impact of
the product on heatth and the environment".

1398 This is "a process where the potential environmental ettects or impacts ot g product or
service throughout the lite of that product or service is being evaluated”.
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over coastal waters™ and polentially over marine waters of the "coastal zone",
as defined in the NEM:ICMA (including the exclusive economic zone),”"" but less

[N

probably over the totality of the sea.”™ The phrasing of secton 58 of the
NEM:ICMA does not provide complete legal clanty, as it could be argued that the
jurisdiction of the NEMA over coastal water only applies in relation to section 28
of the NEMA. It would have been clearer if the following phrasing or something
similar had been used: "the definition of environment in terms of the NEMA must
be read as including the coaslal and marine environment”. in terms of the
activities regulaled, the scope of the NEMA is wide as it applies to all activities on
the South African territory, which should in the opinion of the author include the
tand-based territory under the jurisdiction of the state and the territorial waters as

well,

The regulatory (geographical} scope of the NEM:WA is also not specitied. It is the
opinion of the author that the Act should at least have a regulatory scope similar
to that of the NEMA. In terms of the material scope in relation to LBMP
regulation, various water uses and activities which take place on the Republic's

territory are regulated by NEM:WA.

As prescribed in section 2 of the NWA, the purpose is to ensure that the nation's
waler resources are protected, used, developed, conserved, managed and
controlled. In this coniexi, water resource includes a watercourse, surface water,
an estuary, or an aquifer. This definition limiis the scope and relevancy of the Act

%02

in terms of LBMP as the definition of water resource and a watercourse '™ does

1399 "Coastal waters” means “marine waters that form parl of the terrtorial waters or the
internal waters of the Republic as defined in the Maritime Zones Act 15 of 1994 and (b)
subject to § 26, any estuary”,

1400 “Coastal zone" means “the area comprising: coastal public property. the coastal
proteclion zone, coastal access land, and coastal protected areas. the seashore. coastal
walers, the exclusive economic zone and includes any aspecl of the environment on, in,
under and above these areas".

1401 "Sea” means "all marine waters, including: (a) the high seas; (b) all marine waters under
the jurisdiction of any state: and (c) the bed, subsall and substrata beneath those waters,
but does not include estuaries".

1402 A "water resource" includes “a watercourse, surface water. estuary, or agquifer’. A
watercourse is "(a) a river or spring; (b) a natural channel in which waler flows reqularly
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not include coastal and marine waters per se. However, the following
components of marine waler resources are included in the ambit of the Act:

estuaries'"™

(which are regarded as very sensitive coastal ecosystems which
have essential ecological functions to maintain the quality, integrity and
equilibrium of coastal water resources) and coastal wetlands'™ (which are
included in the definition of water courses,™ which are also an essential

component of the coastal ecosystem.)

Consequently, most of the provisions of the NWA related to the protection of
water resources are not applicable to coastal and marine waters per se.
However, the NWA is still very relevant for the regulation of LBMP as it enables
the indirect regulation of LBMP which reaches the marine environment through
watercourses. Moreover, section 21, especially sub-sections (h) and (g} of the
Act have been commonly used as a legal rationale to give the mandate to the
former Department DWAF to regulate to some extent the disposal/discharge of

water containing waste/waste water in the marine environment. "

or intermtittently: (¢) a wetland, fake or dam into which, or from which, water flows; and (d)
any colleclion of water which the Mirister may, by notice in the Gazette, declare to be a
watercourse, and a reference to a walercourse includes, where relevant, its bed and
banks".

1403  As defined in NWA, "esiuary” means “a parially or fully enclosed body of water which is
open o the sea permanently or periodically, and within which the sea water can be
diluted. to an extent that i$ measurable. with fresh water drained from land".

1404 In terms of NWA, "wetland" means “land which is transitional between terrestrial and
aquatic systems where the water table is usually at or near the surface, or the land ig
periodically covered with shallow water, and which land in normal circumstances supporls
or would support vegetation typically adapted to lite in saturated soit". "Coastal wetland”
means "any wetland in the coastal zone; and includes: (j) land adjacent to coastal waters
that is regularly or pertodically inundated by water, salt marshes, mangrove areas, inter-
tidal sang and mud flats. marshes, and minor coastal streams regardless of whether they
are ol a saline. freshwater or brackish nature; and (i) the water, the subsoil and substrata
benealh, and bed and banks of, any such wetland”,

1405 A walercourse as cefined in NWA includes "a river or spring; a natural channel in which
water flows regularly or imermittently; a wetland, lake or dam into which, or from which.
waler flows: and any collection of waler which the Minister may, by notice in the Gazetle,
declare to be a watercourse, and 3 reference to a watercourse includes, where relevant,
its bed and banks*.

1406 See 5.3.2.2 and 5.3,3.2 {or further information.
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However, such regulatory intervention addresses only the regulation of specific
sources of LBMP (through the regulation of specific types of water use), and
does not implement the comprehensive waler resource protection regime
provided by the NWA to the coastal and marine waters and resources. In terms
of the activilies regulated, the regulatory scope is wide as it includes all inland

activities within the territory under national jurisdiction.

In terms of section 4 of the NEM:ICMA, this Act applies lo the Republic, including
(a) its internal waters, territorial waters, its exclusive economic zone and its
continental shelf as described in the Maritime Zones Act 15 of 1394 and the
Prince Edward Islands referred to in the Prince Edward Islands Act 43 of 1948.
The activities regulated are mainly activities and pollution taking place in the
coastal zone, which is too limited to be effective for LBMP regulation.”” The
geographical scope of the coastal zone, from the seaward perspective, is
regarded as being wide and comprehensive in terms of integrated coastal
management“*® and LBMP regulation. However, the geographical scope from a

landward perspective is considered to be limited,
5.3 Key direct regulatory instruments

This section sets out and provides a legal analysis of the key direct and indirect
regulatory instruments prescribed by the South African environmental regulatory
framework relevant in the context of LBMP regulation.

5.3.1 Key regulatory instruments based on the resource-directed approach

5.3.1.1  The public trust doctrine'*°

1407  Refer 1o 2.3.2 for further informalion on international best practice regarding regulatory
scope.

1408 Refertn 5.3.3.2.

1409 Referio 2.3.2.1.

1410  For further information about the public trust doclrine see Van der Schyff and Vijoen
2008 The Joumnal for Transdisciphnary Research in Southern Africa 339-354 and Steirt
2006 SAJELP 181-195.
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In alignment with international trends, the NEMA prescribes that “the
environment is held in public trust for the people, the beneficial use of
environmental resources must serve the public interest and the environment
must be protected as the people's common heritage”. Consequently, the state
must act as the custodian holding the environment in public trust for the people,
which is a resource protection measure. This might apply to the marine and
coastal environment, but because the regulatory scope of the NEMA is unclear™"
this is not cenain, especially in terms of its application to marine waters and the

sed.

The NWA recognises the "public legal nature” of the nation's water resource, and

implements the public trust doctrine™’” in this context. The Act prescribes that:

{...) as the public fruslee of lhe nation's water resource the National
Government, acting through the Minister, must ensure that water is
protected, used, developed, conserved, managed and controlled in a
sustainable and equitable manner, for the benefit of all persons and in
accordance with its constitutional mandate.""

Iin terms of the NWA the main legal cansequence of the public trust doctrine is

that the responsible authority *** becomes ultimately "responsible to ensure that

1411 Referto 5.3.1.

1412 "The assertion that the public trust doctrine (PTD) applied to South Africa’s waler law only
by dint of the Caonstitution and to equate it {o expropriation strikes the author as very odd.
PTD, a cornerstone of modern environmental law, relates to the ownership, protection
and the use of essential natural and cultura! resources. it holds thal certain natural
resources are held by the sovereign in trust and on behalf of all the citizens because of
their unique characterislics and central imporlance. This follows the realisalion that
certain assets are inherently public and not subject to ownership by either the stale or
private actors. It relates to the ownership, protection and use of essential natural and
cultural resources, serving as a check against allocation mistakes by the government with
regard to public natural resources". Kameri-Mbote 2007 Environment and Develaprment
Journal 195. Public trust doctrine can also be defined as "the tille of public trust praperty
vesls in the state as the Trustee with the nation as the beneticiary thus the state holds the
property solely as representative of the nation ifor the benetit of the nation”. Van der
Schyft and Du Plessis Equiable and Effective Managemen!t of Shared Watercourses
through the Public Trust Doclring,

1413 S 3 of NWA.

1414  This department used to be the Department of Water Affairs and Forestry {DWAF), but
since 11 May 2009 it has been entitled the Depariment of Waters and Environmental
(DWEA). On that date the new South African President, Jacob Zuma, unveiled a new
administrative team comprising of 34 Ministers, with a Cabinel and government

290



water is allocated equitably and used beneficially in the public interest, while
promoting environmental values","" creating its legal mandate to manage the
nation's water resource. These provisions have a limited effect in terms of LBMP
as coastal and marine waters are not included in the scope of the nation's water

resource as defined here, except for coastal wetlands and estuaries.

4G

NEM:ICMA also applies the doctrine 10 coastal public property, *™ which includes
coastal waters (encompassing the seashore, the territorial waters or the internal
waters of the Republic and estuaries generally), which might be too limited a
scope, as it does not include the exclusive economic zone (the EEZ). The
situation with regard to coastal wetlands is unclear. The NEM:ICMA prescribes
that the coastal protection zone includes all coastal wetlands within such a
specific zone, but the Act is insufficiently clear regarding wetlands located in the
coastal public property. Are they part of the coastal public property or not?""” The

EEZ is also excluded, but not the natural resources in or on the EEZ. NEM:ICMA

departrmenis reorganised in a bid to achieve "visible and langible socio-economic
development” within the next five years. The Departrment of Water Alairs was merged
with the Department of Environmental Aftairs w lbe Depanment of Water and
Environmental Aflawrs under the new Minister. A new Department of Agriculture, Fisheries
and Forestry was created.

1415 S 3 of NWA.

1416 In lerms of the NEMICMA (S 1) coastal public property conststs of: “(a) the coastal
waters: (by land submerged by the coastal waters, including: {i} land invaded by coastal
waters which subsequently becomes parl of the bed of coastal waters: and (i) the subsoil
beneath such land; (¢) any existing island, and any i1sland that may in the future be
created whether naturally or artificially, within the coastal walers, but excluding (i) any
part of an istand that was lawfully alienaled before this Act commenced; or {ii) any part of
an artificially created island (other than the seashore of that island) that is proclaimed by
the Minister fo be excluded from coastal public property; (d) the seashore. but excluding
(1) any portion of the seashore below the high-water mark which was lawlully alienated
befare the Sea-Shore Act 21 of 1935, took eftect or which was lawfully alienated in terms
af that Act and which has not subsequently been re-incorparated into the seashore; and
{(ify any portion of a coastal cliff that was lawfully alienated before this Act took effect and
15 not owned by the state. (e) the seashore of a privately owned island within the coastal
waters; (f) any admiralty reserve owned by the state: (g) any state owned land declared in
terms ot S B to be coastal public property, {(h} any natural resources on or in (i) any
coastal public properly of a category mentioned in Par. (a) to (g). or {it} the exclusive
economic zone, or in or on the conuriental shelf, within the meamng of the Maritime
Zones Act 15 of 1994 (i) any harbour, work or olher installation on or In any coastal
public property of a calegory mentioned in Par.s (a) to (h) lthat is owned by an organ of
state”.

1417  Art 16 of the NEMICMA.
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further prescribes that coastal public properly is held in trust by the state on
behalf of all South Africans, including future generations. The cwnership of
coaslal public property vests in the citizens of the Republic and coastal pubiic
properly must be held in trust by the state on behait of the citizens of the
Republic. Other specific environmental management acts also praise for the

1418

public trust doctrine (including South Africa's biodiversity and protected

1419

areas).

The reliance on the public trust doctrine is a regulatory approach which has the
potential of assisting in the regulation of LBMP. However, the provisions of the
NWA and the NEM:ICMA in this context create a dichotomy in the management
of water resources (including coastal and marine waters), by constituting two
distincl and independent legal regimes with originally two separate "operational
public trustees", " namely the former DEAT for the coastal water resources and
the former DWAF for the other water resources. There is also a iegal imbroglio
around estuaries (which are included in the definition of "water resource" as per
the NWA and the "coastal zone" as defined by the NEM:ICMA) and coastal
wetlands, which are part of the coastal zone but may not be part of the coastal
pubiic property, yet which are also included in the definition of "water resource”
as per the NWA. Such a situation might hamper the integrated and holistic
management of water resources in South Africa (including coastal and marine
waters and resources). It defeats the attempt to provide unified, integrated,
effective protection and management of fresh (inland) and coastal/marine water
resources and their associated ecosystems, as reflected in internationally

recognised best practice and implemented in most western countries.’*' In this

1418 In terms of NEM:BA, § 3, the stafe must manage, conserve and sustain Soulh Africa’s
brodiversity and its components and genetic resources,

1419  In terms ot NEM:PAA, S 3, the state must act as the trustee ot protected areas in the
Republic.

1420 This situation has been rectified with the imegration of the two departmenis under a
single department and Minister. the DWEA.

1421 The GPA advocales the mplementation of integraled coastal area and river basin
managemen! to address the ecalogical interconneclivity between fresh and marine
walers, refer 10 Chapter 2 for further intormation,
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context, it is important to note that the European Union WFD ™7 recognises that
"the physical interdependence of the various surroundings that make up the
aquatic ecosystem, such as surface fresh water, groundwater and seawater,
necessitates the coherent management of these resources™.'"”™ The French
legislation on water also adopts a more integrated approach by implementing a
single legal regime for all water resources (including inland surface waters,

1424

groundwater, transitional waters, and coastal waters).

Finally, it is noteworthy that the provisions of the NEM:WA implement a "duty of

care for the state” rather like the public doctrine approach, prescribing that:

In fuifiing the rights contained in section 24 of the Constitution, the
state, through the organs of stale responsible for implementing this
Act, must put in place uniform measures that seek to reduce the
amount of waste that is generated and, where waste is generated, to
ensure that waste is re-used, recycled and recovered in an
environmentally sound manner before being safely treated and
disposed of.

The general legal approach recognised by the public trust doctrine should assist
the regulation of LBMP through governmental interventions. However, to be
effective such a regulatory approach needs to take into consideration the

interdependency of fresh and marine/coastal waters.
5.3.1.2 Resource-directed instruments prescribed in terms of the NWA

The NWA is the most relevant statute as regards resource-directed measures
and instruments for the regulation of LBMP.'"* The NWA establishes a
progressive requlatory approach to water quality management:

from the Unitorm Effluent Standard approach (i.e. enforcing compliance 1o

General and Special Standards) to the Receiving Water Quality Objectives
approach (i.e. focusing on the fundamental water quality management goal,

1422  Reler to Chapter 4.
1423  Europedia 2008 http://www.europedia.moussis.euw/books/Book 2/5/16/03/01/index. tkl?

all=1&p0s=217. o
1424 See 3.4.1.

1425  Also see Strydom and King Environmental management 446-454 and 658-659.
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namely maintaining fitness for use). This change was necessary to counter
the continuing deterioration of water quality and to meet the challenges of
the future."*°

The resource-directed instruments prescriped by the NWA are aimed at
protecting the nation's water resource to give effect to the interrelated objectives
of sustainability and equity. As stated in the current version of the National Water
Resource Strategy (NWRS), 2004:

These measures focus on the guality of the water resource itself, Resource
quality reflects the overall heaith or condition of the water resource, and is a
measure of its ecological status. Respurce quality includes water quantity and
water quality, the character and condition of in-stream and riparian habitats,
and the characteristics, condition and distribution of the aquatic biota.
Resource quality objectives will be defined for each signiticant resource to
describe its quality at the desired level of protection.""?’

in terms of the Act, "protection of water resource” means maintenance of the
quality of the water resource to the extent that the waler resource may be used in
an ecologically sustainable way, prevention of the degradation of the water
resource and the rehabilitation of the water resource where necessary, which is
aligned with international best practice regarding LBMP regulation.”*”® The Act
establishes a rather ecocentric management approach to protecting the water
resource, including "ecological sustainability’ as one of the main protection
objectives. The approach is relevant in the context of LBMP, as it enables a
customised protection regime which takes into consideration the characteristics

and specific "needs" of the resource, as reflected in international best practice, **

The NWA provides various resource-directed instruments to facilitate the
protection of the nation's water resource. However, these apply only to coastal
wetlands and estuaries, in the context of coastal and marine environment. The

instruments include the establishment of a classification system for all water

1426 DWAF Qperational policy for the disposal of land-derived waler conlaining waste (o the
marine environment of South Africa Executive Summary ii.

1427 DWAF National Water Resource Strategy 56.

1428 Refer 10 2.3.3.

1429 Refer 10 2.3.3 and 2.3.4.
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resources; the establishment of the reserve'™ for each water resource class
identified under the classification system, and the eslablishment of water
resource quality objectives for each class. Even if they are not directly applicable
to coastal and marine waters, these resource-directed insiruments are analysed
in detail below, as it is believed that they could assist LBMP regulation if they
were implemented coherently and in an integrated way to coastal and marine

waters and resources. ™"
a. The classification system

The establishment of a classification system is the first, necessary step in the
implementation of integrated water resource management, as specified in the
NWRS: "

A water resource classification system (...) will provide a consistenl
framework within which water resource can be classified, each class
representing a different level of protection. The desired level of protection
will be constdered to have been achieved if the conditions appropriate to
the designated class are achieved. The system will provide specifications
against which management decisions can be made about the nature and
extent of permissible, sustainable resource use (...} The classification
system will apply to all surface waler resource in South Africa, but will
provide for the different characteristics of rivers, wetlands, impoundments
and estuaries.

This approach is aligned with international best practice regarding the resource-
directed regulatory approach.”® The classification system is currently being
developed by the DWEA."* It is proposed to establish three main classes for

1430 In terms of Part 3 of the Act, the reserve consists ol two parts: the basic human needs
reserve and the ecological reserve. The basic human needs reserve provides 1or the
essential needs of individuals served by the water resource in question, and includes
water for drinking, for food preparation, and for personal hygiene. The ecological reserve
relates to the water required 0 protect the aquatic ecosyslems of the water resource. The
reserve refers to both the guantity and quality of the water in the resource, and will vary
depending on the class of the resource.

1431 For fudher information about such resource-directed instruments, see 2.3.4.1.

1432 DWAF National Water Resource Strategy 58-59.

1433 Referto 2.3.4.

1434 Draft regulations for the establishment of a water resource classification system GN R899
in GG 31417 19 Septembier 2008. The lalest development in this conlext is GN RB810 In
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every significant water resource.” The draft regulations will establish the water
resource classtfication procedure which should be used to determine the class of

1438

each significant water resource, “* the procedure to set the reserve of each water
resource class'” and the procedure to establish the water users' quality
requirements for each water resource class.'”® The Regulations also introduce

new managerial concepts for integrated water resource management,”” which

GG 33541 17 September 2010 Regulations for the establishment of a Water Recourse
Classification System.

1435 The regulations define a “significant waler resource” as "a waler resource that is deemed
to be significant from an economic, social and ecological perspective. The three classes
include:

Class | for the water resources which are minimally used and when the configuration of
ecological calegories of the water resources within a catchment results in an overall
water resource condition that is minimally altered from its pre-development condition.
Class Il for waler resources moderately used and when the configuralion of ecological
calegories of the water resources within a catchment results In an gverall water resource
condition that 1s moderately altered from its pre-development conditian.

Class Il for water resources heavily used and when the configuration of ecological
categories for the water resources within a calchment results in an overall water resource
condition that is significantly altered from s pre-development condition®.

1436 The procedure encompasses seven steps described in Regulation 4, including: (1}
delineation of the units of analysis and description of the status quo of the water
resources; (2) linking of the value and canditon of the water resource; (3) quantifying the
ecological waler requirements and changes in non-water qualty ecosysiem goods, (4)
services and attributes: {5) delermining an ecologically sustainable base configuration
scenario and establishing the starter configuration scenarios; (6) evaluating scenarios
within the inlegrated walter resource management process, {7) evaluating the scenanos
with stakeholders; and gazetting the class conliguration.

1437 Regulalion 5 prescribes seven steps (o follow in establishing the reserve: (1) initiating the
ecological; water requirements assessment; (2} determining ecoregions; (3)delineating
resource units, {(4) electing study sites. and where approprate, aligning with step 1 of the
waler resource classification procedure; (5) determining the reference condition of each
of the selected study sites; determining the present ecological status of each of the
selecled study sites; (6) deterrmming the ecological importance and sensitivity of each of
the selected study sites; (7) determining the ecological water requirement scenarios for
each of the selected study sites, and where appropriate, aligning with step 3 of the water
resource classification procedure; designing appropriate monitaring programme.

1438 The procedure encompasses 5 disfinct steps, as follows: identify water users within each
water resource management unit, and where appropriale, align with slep 1 of the water
resource classification pracedure; delermine the present state per water user, andg where
appropnate, align with step 5 of the water resource classitication procedure; determine
the desired water qualtly per user, and where appropriale, align with step 6 of the water
resource classitication procedure; determine water user specifications. and where
appropriate, afign with step 6 of the water resource classification procedure; determine
water users water qualty requirements, and where appropnate, align with step 6 of the
water resource classification procedure.

1439 Including:

- The ecological calegory, which is identified by a letter ranging from A to F that is
assigned to a resource, that reflects the ecological condition of the water resource in
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are relevant to LBMP regulation. According to the provisions of these regulations,
the establishment ot the classification system, the reserve and the users' water
guality requirements must take into consideration social and economic situations
and needs as well as the ecological requirernents of the water resource. This
approach is recommended for LBMP regulation.**® Section 12(2){(it) and (iii) of
the NWA prescribes that the system for classifying a water resource may in
respect of each class of water resource "set out water uses for in-stream or land-
based activities, which activities must be regulated or prohibited in order to

protect the water resource”. This is impontant for LBMP regulation.

1441

b. The reserve and the resource quality abjectives

The responsible authority has to determine the reserve and the "resource quality
objectives" for each class identified by the water resource classification system.
As prescribed in section 13(3) of the Act, the water resource quality objectives
may relate 1o the reserve, the in-stream flow, the water level, the presence and
concentration of particular substances in the water (i.e. nitrates, sediments or

mercury), the characteristics and quality of the water resource and the in-stream

terms of the devialion of its biophysical components from a pre-development
condition. in this contex{, "Pre-development condition” means the condilion of a
water resource prior to significant human water use, water resgurce infrastruclural
development or human land-use modification.

-~ The ecological Sustainability Base Configuration {scenario) which is the lowest
acceptable level of protection required for the sustainable use of the entire
integrated Unit of Analysis.

- The ecological Water Reguirements which reters to water that 15 specifically lefl In a
water resource or released from an mpoundment to maintain the said waler
resource in a desired ecological calegory.

- Ecosystem Goods, Services and Attributes, which are the goods, services and
attributes thal ecological systems provide thal are critical to the functioning of the
earth’'s lfe-support system, and which contribule both directly and indirectly to
human wellare, and therefore have economic value.

- The Integrated Unit of Analysis, which represemts a catchment that incorporates a
socio-economic zone., but & defined by a watershed. In this context, a "socio-
economic zone” is defined as a relatively homogenous area within which there are
similar land-teniure patlerns. similar land-use patterns, similar aquatic ecosystems
and rainfall patterns, or within which there are similar socio-economic characteristics
which create a pattern.

1440 See 2.3.4.1 for more information.
1441  For further information about the reserve see Siifl et al 2010 Water SA 371-378; Van

Niekerk 2009 CSIR Science Scope and Palmer et al 2005 Waler SA 161-170.
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and riparian habitat, the characteristics and distribution of aquatic biota, the
regulation or prohibition of in-stream or land-based activities which may affect the
quantity of water in or quality of the water resource, and any other characteristic
of the water resource in question. Such quality objectives, as introduced by the
provisions of the Act, are pivotal for the effective management of water pollution,
including LBMP.

Unfortunately, these regulations have adopted a more restricted and less holistic
approach to resource-quality objectives than the approach prescribed by the Act,
limiting the determination of resource-quality objectives to the water users' quality
requirements, taking an anthropocentric approach which is not aligned with the
aim of the Act. Currently, as water quality objectives have not yet been

established, set guidelines (and not standards) apply.'**

Section 15 of the Act prescribes the binding character of the classification system

and the water resource quality objectives:

The Minister, the Director-General, an organ of state and a water
management ingtitulion, when exercising any power or performing any
duty in terms of this Act, must give effect to any determination of a class
of a water resource and the resource quality objectives as determined in
terms of this Part and any requirements for complying with the resource
quality objeclives.

The binding character of the classification system is limited in its scope only to
powers and duty performed in terms of the NWA, from an implementation
perspective, which will limit its effectiveness. Therefore, all planning and zoning

documents,"* other development plans/strategies,'** Integrated Development

1442  South African Water Quality Guidelines, Second Edition, 1886 Volume 1: Domestic Use,
Volume 2: Recreational Water Use; Volume 3: Industrial Water Use; Volume 4:
Agricultural Water Use: Irrigation; Volume 5: Agricultural Water Use: Livestock Watering:
Volume 6: Agricultural Water Use Aquaculture; Volumme 7: Aquatic Ecosystems; and
Volume 8: Field Guide ang South African Waler Quality, Guidelines for Coastal Marine
Waters, Volume 1: Natural Environment, Volume 2: Recreational Use, Volume &
Industnal Use and Volume 4: Mariculture.

1443 For example in terms of the DFA anc LGMSA.

1444  |nterms of vanous environmental acts, e.g. NEM:PAA, NEM:BA, NEM:ICMA, and NEMA,.
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Plan (IDP),"** Environmental Management Frameworks (EMF),** Spatial

1448

Development Frameworks (SDF),"" environmental authorisations (E!As),

1444

mining authorisations,”™ and any other relevant authorisations, staiutory plans
and strategies do not have to consider or comply with the classification system,
the reserve and the quality objectives prescribed in terms of the NWA, which is
regarded as a regulatory limitation aftecting LBMP regulation. It would have been
more effective if the legal status and binding status of the reserve, the
classification system and the water quality objectives were stronger with a widetr
scope. In this context, section 15 would be more effective iIf it was drafted as
follows: "all national and provincial departments, municipalities, organs of state
and relevant statutory management authorities and agencies when exercising
any power or performing any duty as per their respective functions and mandate
must, when applicable, give effect to any determination of a class of a water
resource, the associaled reserve and the resource quality objectives as
determined in terms of this Part and any requirements for complying with the

resource guality objectives”.

The resource-directed measures/instruments are necessary preliminary steps in
the effective management of the water resource. The classification system, the
reserve and the resource quality objectives are essential to ensure the design
and implementation of effective "source-direcled measures" and the regulation of
the uses of water. However, resource-directed measures prescnbed by the NWA
are only directly relevant for coastal wetlands and estuaries, as they are not

applicable to coastal and marine waters generally.

1445  Interms of LGMSA.
1446 In terms of the NEMA.
1447  Interms of LGMSA.
1448 Iriterms of the NEMA,
1449  Interms of MPRDA.
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C. The NEM:ICMA and resource-directed measures: a regulatory gap

As described and analysed below,'*” the NEM:ICMA is directly relevant for the
regulation of LBMP ariginating from effluents being discharged in the coastal
zone (source-directed measures). One of the stated objectives of the NEM:ICMA
is to manage pollution in the coastal zone (which includes marine waters,
estuaries and coastal wetlands). It is therefore noteworthy that the Act does not
prescribe specific resource-directed regulatory instruments for the coastal zone,
as per the NWA regulatory framework miodel, and especially in relation to coastal
waters, marine waters, estuaries and wetlands (coastal and marine waters). As
demonstrated in the previous section, the design and implementation of effective
source-directed measures is dependent on the development and implementation
of effective resource-directed measures (the reserve, the resource quality
abjectives and the classification system). This omission can be described as a
"regulatory gap" which will ultimately impair the effective management of pollution

in the coastal zone, including LBMP regulation.
d. Amhbient air quality

The National Environmental Management: Air Quality Act 39 of 2004 (NEM:AQA)
is the main Act regarding air quality management, The object of this Act is to
protect the environment {which might include coasta! and marine waters) by
providing reasonable measures for the protection and enhancement of the quality
of air in the Republic; the prevention of air pollution and ecological degradation;
and securing ecologically sustainable development while prometing justifiable
economic and social developmenl. The NEM:AQA aims to give effect to section
24(b) of the Constitution in order to enhance the quality of ambient air for the
sake of securing an environment that is not harmful to the health and well-being
of people. The aim of the Act is the "protection of the environment” and the
promotion of the ‘"health and well-being of people" through air guality

1450 See 53.2.3.
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management. Therefore such a regulatory abjective can include the management
and regulation of atmospheric poilution and quality to reduce related LBMP. The
Act prescribes the establishment of national and provincial ambient air quality
standards. In terms of sections 9 and 10, the Minister and/or MEC must identity
substances or mixtures of substances in ambient air which, through ambient
concentrations, bicaccumulation, deposition (for example in the marine and
coasial environment) or in any other way, present a threat te health, well-being or
the environment (which should inciude coastal and marine waters) or which the
Minister reasonably believes present such a threat. In respect of each of those
substances or mixtures of substances, the Minister must establish national
standards for ambient air quality, including the permissible amount or
concentration of each such substance or mixture of substances in ambient air.
Such standards have been established." It is currently uncertain if such
standards have taken in consideration the impact of atmospheric pollution on
coastal and marine waters. The National Programme of Action for South Africa™*
states that in terms of “atmospheric deposition”, research programmes should be
established to assess the extent to which atmospheric sources of pollution affect
the coastal marine environment, which suggests that such scientific study has not
yet been conducted and therefore has not informed the current air quality

standards and limits, which would be a limitation in terms of LBMP regulation.
5.3.2 Key regulatory instruments based on the sources-directed approach

This section provides a legal analysis of the main regulatory instruments based
on the sources-directed approach, including BPEQ, BAT, BEP, minimum
requirements, best practice, guidelines, strategies, norms, standards, the
declaration of priority wastes and operational policies. The NWA s the statute

which has the most evolved approach in terms of source-directed instruments

1451  Updated Air Quality Limits for Common Pollutanls have been published by the South
African Bureay of Standards {SABS) and DWEA, published in December 2003 in the
New National Ambient A Quality Standards in lerms of the NEM:AQA, GN R1210 in
GG32816 24 December 2009.

1452 DEAT NPA 7-8.
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relating to LBMP. The NWA's gsource-directed instruments are aimed at
requlating the sources (the use of waler resources and the related activities)
which might impact negatively on the quality of the water resource. The NWA

defines these as:

Measures contribute to defining the limits and constrainls that must be
imposed on lhe use of water resources to achieve the desired level of
prolection. They are primarily designed to control water use activities at the
source of impact, through tools such as standards and the situation-specific
conditions that are included in water use authorisations. Source-directed
controls are the essential link between the protection of water resources and
the regulation of their use.

5321 BPEOQ, BAT and BEP in South Africa

Section 2 of the NEMA prescribes that environmental management must be
integrated, acknowledging that all of the elements of the environment are linked
and interrelaled, and it must take into account the effects of decisions on all
aspects of the environment and all people in the environment "by pursuing the
selection of the best practicable environmental option’ (the BPEQ). Section
23(2)(1) of the NEMA prescribes that integrated environmentali management
encompasses "the identfication and employment of the modes of environmental
management best suited to ensure that a particular activity is pursued in
accordance with the principles of environmental management”. Such a reference
is generic and does not provide detailed guidance on the nature and scope of
BPEO and BAT. The NEMA defines BPEQ as "the option that provides the most
benefit or causes the least damage to the environment as a whole, at a cost
acceptable to society, in the long term as well as in the short term". This
definition does not provide any practical guidance on the implementation and
interpretation of the concept. However, BPEOQ is referred to in other policy and

iegal documenis.™™ According to these documents, BPED is the option which

1453 DWAF National Water Resource Slrateqy 56.
1454  DEAT Mimmum Requirements for the Handling. Classification and Disposal of Hazardous

Waste Second Editionn 1998; DEAT Minimum Regquiremenis for Waste Disposal by
Landfil Second Edition 1998, and DEAT Minimum Requirernents for Water Monitoring a1
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"provides the most benefit and least damage to the environment as a whole, in
both the long and the short term (._.) It is arrived at by the due consideration of
alternatives and costs".”™™ In terms of the Former DWAF Minimum Requiremenits
For The Handling, Classification And Disposal Of Hazardous Waste, Second
Edition, 1998, BPEO is defined as:

the outcome of a systemalic consullative and decision-making
procedure that emphasises the protection of the environment across
land, air and water. It establishes, for a given set of objectives, the
option that provides the most benelfil or least damage to the
environment as a whole at acceptable cost in the long term and as well
as the short term.

Some Water Services Bylaws'* also refer to BPEQ and BAT in terms of quality
standards for the disposal of industrial effluent and specific effluents

145

standards.”* The minimum requirements for waste management also refer to a
related concept, the "Best Available Technology Not Entailing Excessive Cost”
(BATNEEC), where excessive cost is determined by a cost/benefit analysis. The
term "Best Available" implies “technology that is proven, accepted and
accessible”. Technology is the 'process itself and how the process is
implemented (including management)”. A cost assessment has to be conducted

to identify BATNEEC.

Waste Management Facilities Second Edition 1998. These documents prescribe that "the
required processes and activities must meet the BPEQ”,

1455  Par. 1.4 of DEAT Minwmum requirements for the Handling, Classification and Disposal of
Hazardous Waste Second Ediion 199B, and DEAT Mmimum requirements for Waste
Disposal by Landfill 1998.

1456  WSA regulations MN16 Water Services Bylaws 6 Septermber 2001 and Water Services
Bylaws of the Ugu District Council as water services authority adopled in terms of S 21 of
the WSA,

1457  Inthis conlext, the bylaws prescribe in lerms of standards “"exemption/relax”: "only If they
are satistied that any such relaxation represents the BPEQ. In determining whether
relaxing or varying the standards in Schedules A or B represents the best practicable
environmental option an authority or the authorised provider, will consider whether the
applicant's undertaking is operated and maintained at optimal levels; whether lechnoiogy
used by the applicant represents the best availabile option to the applicant's industry and,
il not, whether the installation of such technology would entail unreasonable cost to the
applicant, whether the applicant is implementing a program of waste mimmsation which
complies with national and local wasle mimymisation standards to the satisfaction of the
authority or the authorised provider; the cost to the authority or the autherised provider, of
granting the relaxation or variation; and the environmenial impact or potential impact ot
such a relaxation or variation".
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An operational guideline under the previous Water Act 54 of 1956 also made
reference to BAT in the context of effluent treatment by mines, prescribing that
the Department expects BAT to be implemented for "water treatment by the mine
to prevent unacceptable impacts on water users". The regulations also prescribe
that:

A statement that the applicant cannot afford to implement a Best Available
water lreatment Technology (BAT) to bring the water/effluent to the
prescribed water quality standard, must be accompanied by a financial
statement from the financial auditors of the mine that shows the historical
and projected profits of the mine. It must also include a cost/benefit analysis
that compares the total cost {including the environmental cost) to the total
benefit (for the country or community as a whole) indicating that it is in the
best interest of the country to continue with the proposed discharge/disposal
in spite of the impact on the users. Only after this, will the concept of
BATNEEC (Best Available Technology Not Exceeding Excessive Cost) be
considered.

The general policy in terms of the Environment Conservation Act 73 ot 1989™*

also made reference to such a concept, stating that:

In the first instance pollution, of whatever nature, should be prevented by
formulating an effective comprehensive policy, the promulgation of
appropriate legisiation, the establishment and maintenance of norms and
standards, the application of the best practicable environmental options
based on the most suitable available technology, the fostering of positive
attitudes among industrialists and the public, and panticipation in international
co-operation.

The Department of Trade and Industry's first Environmental Management Plan
(EMP),"* which was developed in terms of the NEMA, also refered to such
concepts and introduced the concepl of "best available affordable cleaner
techriology”. With respect to incentives and industrial support, the document
stated that:

In terms of the Technology Transfer Act that is currently being drafted, the
Department of Trade and Industry's envisaged Technology Transfer Centre

1458 DWAF Operational Guideline M4.0 Water Quality Management. Operational guidetine for
the application by a mine for a permit.

1459 GN R51in GG 15428 21 January1994 ECA General poficy.

1460 GN R40428 in GG 23254 March 2002,
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will require "best available atfordable cleaner technology” clearance for all
technology transter transactions, based on the principle of Best Available
Technology Not Entailing Excessive Cost (BATNEEC),

The NEM:WA also introduces new legal concepts in this context, including
"cleaner production measures" and "environmentally sound management"”."’
During the performance of this research project it was not possible to identify
governmental documents on BEP, BAP, BATNEEC and/or other similar concepts
aimed at guiding their respective identification, development and/or
implementation.”® The former DWAF has developed various sectoral guidance
documents which encompass indirect sectoral guidance on BEP, BAT and
BATNEEC in terms of water pollution management.”*® However, they are not
regarded as binding per se and do not seem to be regularly updated. It can be
concluded from the information given above that the South African approach in
terms of BAT, BEP, BPEO and other similar concepts is not integrated (as it
seems to rely on a sectoral approach) and rationatised.™ The government's
approach in this context does not seem 1o facilitate co-operation with industry to
identify (perhaps through research) and develop appropriate environmental
practices and options, leaving the burden entirely on the private sector. As
demonstrated above, the South African does not facilitate a uniform and cohesive
approach 1o the implementation of BAT, BEP, BPEO and other similar concepts.
It has been argued that "as South Africa starts consolidating its environmental

standards and reviewing measures for ensuring compliance with such standards,

14861  Environmentally Sound Management, which means the taking of all practicable steps to
ensure thal waste is managed in a manner that will protect health and the environment.

1462  In the EU for example, there are reference documents formally adopted by the European
Comrmussion (BREF). In short, each document generally gives information on a specific
industriat/agricultural sector in the EU, \echniques and processes used in this sector,
current emission and consumption levels, techniques to consider in the determination of
BAT. and some emerging techniques. For [urther information aboul BREF see
hitp:#eippcb.irc.esireterence/.

1463  Refer to Appendix 1 for a list of such guidance documents.

1464 For the difference between the EU system under the IPPC Directive and the BREF
systermn, refer to Chapter 4 especially 4.1.1 and 4.6.2.

305



it would appear that BPEO is set to become the desired environmental

standards"."**

5.3.2.2 Sources-directed measures to requlate water uses in terms of the
NW 14165

The general and specific conditions of water use authorisation and/or licences
granted in terms of the NWA can prescribe specific sources-directed
measures/instruments.  Section 22(2) of the NWA prescribes general
conditions'*” regarding water use which must be complied with by all water
users. The most relevant general conditions in terms of LBMP regulation and

sources-directed instruments include:

. In the case of the discharge or disposal of waste or water containing waste
contemplated in section 21 (f), (). (h) or {]), the water user must comply
with any applicable waste standards or management practices prescribed
under section 26{1)(h) and (i), unless the conditions of the relevant

authorisation provide otherwise;

. Generally, water users must return any seepage, run-off or water containing
waste which emanates from that use, to the water resource from which the
water was taken, unless the responsible authority directs otherwise or the

relevant authorisation provides otherwise.

1465 Paterson and Kotzé Environmental compliance and enfarcement 46.

1466  For further informalion also see Strydom and King Environmental management 659-667,

1467 The general conditions include: "(a) must use the waler subject to any condition of the
relevant authorisation for that use; {b) is subject to any limitation, restriction or prohibition
in terms of this Act or any cther apphcable law; (¢} in the case of the discharge or
disposal of waste or water containing waste contemplated in 8 21 (f), {g). (h) or (j), must
comply with any applicable waste standards or management practices prescribed under
S 26(1)(h} and (i), unless the conditions of the relevant authorisation provide otherwise;
{d} may not waste that water; and (e} must return any seepage, run-off or water
containing waste which emanates from that use, to the water resource from which the
water was taken, unless the responsible authaority directs otherwise or the relevant
authorisation provides otherwise.
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Section 29 of the Act enables the relevant authority 1o attach conditions to

general authonsations and licences. '™

The most relevant development in the context of LBMP has been the
development by former DWAF of an Operational policy for the disposal of land-
denved water containing waste to the marine environment of South Africa,
2004.™% This policy and ils associated documenis are not binding. To be binding,
environmental authorisations and water use licences have to include reference to
the policy document in the conditions.”” In this operational policy, which is the
most relevant in the context ot LBMP, the former DWAF decided to establish a
new approach to water guality management policy, setting out a new hierarchy of
decision-making processes "which contains elements of the Receiving Water
Quality Objectives approach, as well as the precautionary principle of
environmental protection through source reduction, minimisation, treatment, re-

use, etc”. The purpose Is to ensure that:™"’

1468 Including as the most relevant ones in the context of LBMP: conditions relating o the
protection of the water resource (n question; conditions relating fo water managemen by
specitying management praclices and general requirements; requiring the monitoring and
analysis of and reporting on every water use and imposing a duty to measure and record
aspects of water use, specifying measuring and recording devices to be used; requiring
the preparation and approval of and adherence to, a water management plan; conditions
relating to return flow and discharge or disposal of waste, by specifying a water resource
1o which it must be returned or other manner in which it must be disposed of; specitying
permissible levels for some or all of ts chemical and physical componenis; specifying
treatment to which it must be subjecled, before it is discharged, and specifying the
volume which may be returned, In the specific context of the conditions attached top
controlled activities, they could relate 10 waste treaiment, pollution control and monitoring
equipment to be installed, maintained and operaled and the management practices to be
tollowed to prevent the pollution of any water resource.

1469  Also see Oelofse el af 2004 Water SA 56-60. “To fulfil i1s legal obligation in terms of the
management and control of land-derived wastewater under § 21 of the NWA, the DWAF
commissioned this project to develop an operational policy, specifically focusing on the
disposal of land-derived water containing waste (or wastewater) to the marine
environment of South Africa (including estuanies, the surf zone and offshore marine
walers), incorporating all relevant international and national principles. policies and
legislation* DWAF Operational policy for the disposal of land-derived water contaming
wasle to the marine environment of South Africa iii.

1470 For example. in the Pont of Ngqura RoD and associated condiions and EMP, available
rom the National Ports Auhtority of South Africa.

1471 DWAF Operational policy for the disposal of land-derived water contairing waste {o the
marine environment of South Africa Executive summary 20,
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An application to dispose of wastewater to the environment must
demonstrate that all reasonable efforts have been made, firstly to prevent
waste, and secondly to minimise it. Only thereafter will minimum wastewater
standards or standards based on the Receiving Water Quality Objective
approach, whichever is strictest, be considered. Allernative options of
managing wastewater must therefore be investigated. Disposal to the
marine environment it is not the "default" option in coastal areas.

The hierarchical process of decision making involves the following:" paliution
prevention, preventing waste production, and the minimisation of pollution
wherever possible.”” For unavoidable waste, responsible disposal should be
ensured, applying the precautionary approach. Wastewater standards should be
applied as a minimum requiremert. If wastewater standards are not sufficient,
then fitness for use of the receiving body of water in accordance with the
Receiving Water Quality Objective approach should be maintained, and
exemption from compliance to wastewater standards will be considered only in
exceptional circumstances, provided that the receiving body of water remains fit
for use in accordance with the Receiving Water Quality Objective approach. The
document contains some of the sources-directed measures most relevant to
LBMP regulation. The NWRS also states that former DWAF is "preparing an
amendment to the NWA to facilitate control of waste discharged into the marine

environment".

5.3.2.3 The NEM:ICMA: sources-directed measures and the discharge of

effluent in the coastal zone

In terms of section 62 (1) of the NEM:ICMA:

No person may discharge effluent'*’* that originates from a source on land
into coastal waters except in terms of a general authorisation or a coastal

1472  DWAF Operational policy for the disposal of land-derived water containing waslte to the
marine environmen! of Sauth Africa Executive summary 20.

1473  Minimisation of pollution and waste at source, minimising unavoidable waste through
recycling, detoxification, neutralisation, treatment and re-use of waste streams, cleaner
technologies and best rnanagement practices.

1474 I terms of the Act, "effluent” means any liquid discharged into the coastal environment
as wasle, and includes any substance dgissolved or suspended in the liquid; or liquid
which is a different lemperature from the body of waler into which it is being discharged".
Firstly, it is noteworthy that the definition does not refer to the original terminology used
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waters discharge permil issued under this section by the Minister after

consultation with the Minister responsible for water affairs in instances of

discharge of effluent into an estuary.
The Act proposes an approach similar to that currently implemented in terms of
the NWA, which consists mainly of a “general authorisations' and "coastal
permits” (licence under the NWA) system. Section 69(6) of the NEM:ICMA
prescribes general obligations for any person who discharges effluent into
coastal waters, which are similar to the general obligations currently prescribed
by the NWA. They include avoiding wasting water; always trying to return any
fresh water in effluent 10 the water resource from which it was taken, discharging
effluent subject to any condition contained in the relevant authorisation,
complying with any applicable waste standards or water management practices
prescribed under this Act or under section 29 of the NWA or any Act of
Parliament specifically dealing with waste, unless the conditions of the relevant
authorisation provide otherwise, and registering the discharge with the

department responsible for water affairs.

The provisions of the NEM:ICMA are considered to be insufficiently
comprehensive to ensure effective management of effluent discharge in the
marine environment. Considering the potential impacts of effluent on the quality

of marineg water resources, it is suggested that the Act should at least have

W 475

provided for the implementation of "a hierarchy of decision making".

(...) which contains elements of the Receiving Water Quality
Objectives approach, as well as the precautionary principle of
environmental protection through source reduction (pollution
prevention), minimisation of pollution at source (including recycling,
detoxification, neutralisation, treatment and re-use of waste streams,
cleaner technologies and best management practices); and
responsible disposal, applying the precautionary approach.

under NWA, "waler containing waste”, but extends the scope {o "any liquid.. discharged
as waste". As previously mentionec under NWA, there is no limtation on the regulatory
scope by reference to the potential impact of the liguid on the environment, i.e.it need not
necessarily be potentially harmtul to the marine environment.

1475  As advised in the following in DWAF Operational policy for the disposal of land-tderived
waler containing wasle fo the manne environment 1-2.
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The Act should explicitly prescribe a necessary "preliminary assessment” to
ensure that an authorisation (general or specific) to dispose of effluent into the
marine environment is granted only if it is proven that "all reasonable efforts have
been made, firstly to prevent waste and/or poltution, secondly to minimise it and
finally to dispose of it safely".™™ Such an assessment could be based on the
approach used for dumping at sea. and the guidelines prescribed by the
NEM:ICMA to this effect. It should also provide for the identification of priority

substances which should not be released in the coastal/marine environment.

The regulatory approach adopted by the NEM:IICMA towards the regulation of
effluents and more generally towards marine and coastal pollution control is not
integrated and coherent enough to enable effective protection of coastal and
marine waters and resources, especially from LBMP. As demonstrated in the
NWRS,"" the regulation of the use of water is only a limited aspect of integrated
water resources management, and it is submitted that the effectiveness of the
regulation, including effluent discharge, is entirely dependent on the
implementation of effective resource-directed instruments,'*® including as the
main ones the establishment of a classification system, the establishment of the
reserve, and the determination of water resources quality objectives. In this
context, the instruments based on the source-directed approach established by
the NEM:ICMA have limited effectiveness due to the absence of resource-

directed instrumernits for coastal and marine waters.

1476 As advised in the following in DWAF Operational policy for the disposal of land-derived
waler containing waste to the marine environment 1-2.

1477 GN R65 in GG 271939 28 January 2005, First Edition 2004 Esfablishment of the national
water resource stralegy.

1478  GN R85 in GG 27199 28 January 2005, First Edition 2004 Establishment of the national
water resource strategy.
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5.3.2.4  Minimum requirements, best practices, guidelines, strategies,

operational policies, norms and standards

It is generally recognised that many of the current environmental statutory
standards in South Africa are outdated and/or inadequate."” There are also
problems in terms the lack of harmonised standards, especially in terms of the
use of the effluent standards approach in relation to the resource quality
objectives."® Former DWAF has developed various types of general sources-
directed measures, including sectoral requirements, best practice guidelines,
minimum requirements, operational policies and strategies addressing the
following sources: waste water or effluent, mining'*®' and related activities,
sewage effluent, waterborne epidemics, wastewater sludge, aquaculture and
agriculture-related activities. However, with the exception of the ones directly
provided for in a regulation,® all of the other general measures need to be
incorporated in an authorisation and/or licence conditions to be binding for water
users. Specific measures can also form part of a water-use licence. The table
reproduced in Appendix 5 provides an overview of the most relevant
requirements, best practice, guidelines, operational policies and strategies
relevant in terms of LBMP and developed under the NWA. However, it is
important to note that most of these sectoral requirements, best practice,
guidelines, minimum requirements, operational policies and strategies under the
NWA are not thoroughly binding, except if they are incorporated as a condition of
an environmental authorisation and/or licence, which is regarded as a limitation.

They have to be considered to some extent in terms of the regulation of the

1479 Palerson and Kotzé Environmental compliance and enforcement 44 and Glazewski
Environmental law 622.

1480 Strydom and King Environmental management 689. Moreover the translation of a stricter
"uniform effluent standard" into a "minimum threshold level" in general authorisation has
not been appropriately affected.

1481 For example, a duty is imposed to confinc clean water to a clean water system and dirty
water to a dirty water syslem which must be designed so as not to spill into the clean
water system more than once in 50 years. General duties are imposed to take measures
to protect water resources. Also see Appendixes 5 and 6 for further information

1482 See appendix 5.
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discharge of effluents in terms of the NEM:ICMA.*® They are some binding
standards developed trough the South African Bureau of Standards, they mainly
relate to the requirements to conduct water qualty test/determination,”*®* drinking
water requirements, and technical standards for drainage and small treatment

plants for waste water."”

In terms of the NEM:WA, the Mirmister must set national norms and standards™®
{only those most relevant to LBMP are mentioned) for the classification of waste
and storage, the treatment and disposal of waste, including the planning and
operation of waste treatment, and waste disposal facilities. Such norms and
standards have not yet been established. The Minister also has the faculty, but
not the cbligation, to set national norms and standards for the minimisation, re-
use, recycling and recovery of waste, including the separation of waste at the

1487

point of generation, extended producer responsibility'® and the remediation of
contaminated land and soil quahty. It is also important to note that the MEC must
ensure the implementation of national norms and standards and may also set
provincial norms and slandards.** A municipality may set local standards related
to waste services and solid waste management.'®® Such standards and norms

have the potential tc reduce LBMP from waste and related activities. The

1483 Refer to 5.3.2.3 on the regulation of effluents as prescribed by the NEM:ICMA.

1484  le. SANS 163-1:1992/1SO 10304-1:1992 (SABS IS0 10304-1) Water guality -
Determination of dissolved fluoride, chloride, nitrite, orthophosphate, bromide, nitrale and
sulphate ions, using liquid chromatography of ions Part 1: Method for water with fow
contamination; or SANS 313:2004/1S0 6222:1999 Waler quality - Enumeralion of
culturable micro-organisms - Colony count by inoculalion in & nulrient agar cullure
mediurm.

1485  SANS 52566-1:2004/EN 12566-1:2000 Small wastewater treatment systems for up o 50
PT Part 1: Prefabricated septic tanks.

14868 The nalional and provincial norms or standards may differentiate on an equitable basis
between (i) differert users of waste management services; and (ii) different types of
waste management services. The national norms and standards may ensure that tunds
obtained from waste services are used for waste management services, and provide for
tariffs to be imposed to provide for waste managemenl infrastructure or facilities.

1487  See 6.3.3.6 furtber information.

1488 Norms and siandards contemplated lo facilitale and advance the planning and provision
of wasle management services; minimisation, re-use, recycling and recovery of waste;
and treatment and disposal of waste, including the planning and operation of waste
treatment and wasle disposal facilities licensed by provincial authorities.

1488 S 9 of NEMWA.
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NEM:WA also prescribes general requirements for the storage," ™ collection™”
and transportation'” of waste. Such requirements should also assist in the
minimisation of LBMP from such actities, especially from incidents arising from
unsound management practices. The requirements prescribed by the NEM:WA in
lerms of the treatment, processing and disposal of waste are also relevant in the
context of LBMP. Of specific importance are the general requirements regarding
the disposal of waste. The Act prescribes that no person may dispose of wasle,
or knowingly or negligently cause or permit waste to be disposed of, in or en any
land, body of water or at any [acility unless the disposal of that waste is
authorised by law (including authorisations or licences in terms of the NWA
and/or the NEMICMA)."* It is also noteworthy that such the obligation
prescribed by the NEM:WA as noted above, does not apply if "the most
environmentally and economically feasible option for the management of the
waste was adopted”."™ But the Act does not make reference to BAT, BEP or
BPEO. which might have been problematic in this context, as it creates an

additional standard, which impairs legal coherence and uniformity.

In this context, the legal definition of a “water body" is currently unclear. The
Minimium Requirements for Waste Disposal by Landfill"* used the terminology
"body of water" specifying water courses or dams as examples. DEAT's first
Environmental Management Plan (EMP), 2002, also uses the terminology "water
bodies". The EMP specifies False Bay in the Western Cape (a marine waler
body) as an exampie of a water body. Obviously, the uncertainty in the legal
definition of a body of water might impair the direct application of this provision in

the context of the discharge/disposal of waste in coastal or marine waters.

1430 S 21 and 22 of NEM:WA,

1491 S 23 and 24 of NEM:WA.

1492 3 24 and 25 of NEMIWA,

1493 Relerto 5.3.2.1.

1494  This concept is new to BAT, BEP and other relaled instruments, as analysed in 5.3.2.1

1495 DWAF Waste Management Series Minimum Requirements for Waste Disposal by Landfill
Second Edition 1998,
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The Act also prescribes specific requirments™ in terms of littering, which shauld
ultimately reduce the amount of solid waste entering the coastal and marine
environment. (Such litter is also referred 1o as "marine debris".} However, for the
purposes of regulating LBMP such regquirements have limited point as they only
prohibit a person from throwing, dropping, depositing, spilling or in any other way
discarding any litter into a watercourse. Reference is not made to marine or

coastal waters.

Various sources-directed instruments established under the NWA are relevant in
the context of waste management, especially in terms of the guidelines
developed in this context.”™” Such quidelines can assist in regulation water
pollution, including LBMP is they are made legally binding. However, they also
should be regularly updated in terms of technological and environmental
practices progress.

5.3.2.5  Declaration of priority wastes and waste management measures

in terms of the NEM:WA, the Minister may declare® a waste to be a priority
waste if on reasonable grounds he or she believes that a waste poses a threat to
the environment because of its quantity or composition and that specific waste
management measures are required to address the threat or that the imposition
of specific waste management measures in respect of the waste may improve
reduction, re-use, recycling and recovery rates or reduce environmental

impacts.'**® Such waste management measures have the potential to eftectively

1486 In terms of the Act, no person may (a) throw, drop, deposit, spill or In any other way
discard any litter into or onfo any public place, tang, vacant erf, stream, watercourse,
street or road, or on any place to which the general public has access, except in a
container or a place specifically provided for that purpose; or allow any person under that
person’s control 1o do any of the acts contemplated in Par. (a).

1497  Refer to Appendix 5.

1498 It is noteworthy that if the declaration of a waste as a priority waste is likely to have a
significant impact on the national economy, such a declaralion may be made only after
consultation with the Minister of Trade and Indusiry and the Minister of Finance.

1499 These waste measures may include the requirement for identified persons falling within a
category of persans to prepare an industry waste management plan in respect of the
declared priority waste; a prohibition on the generation ot the priority waste; measures for
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assist the regulation of LBMP from sources related to waste management and
specific substances generated as waste from a process, activities or product. It is
internationally recognised that reduction at source (prevention) of pollution is

more effective (especially more cost effective) than reactive measures.

5326 Sources-directed measures contained in environmental authorisations!

permitsilicences

As previously stated, general or specific conditions attached to water licences
and environmental authorisations might prescribe specific source-directed
instruments, including BAT, BEP, BPEO and/or BATNEEC.”” and might
encompass conditions which include sources-directed instruments. An
Environmental Management Programme (EMP) developed in terms of an EIA
process may contain source-directed instruments, which will then be binding on
the project developer. National and provincial gquidelines (as prescribed in
sections 73 and 74 of the NEMA) could also prescribe specific source-based
instruments 1o be considered in the EIA process. As stated in section 75 of the
NEMA, these guidelines are not binding, but they need to be taken into
consideration in the preparation, submission, processing and consideration of
any EIA applications. Such guidelines could provide sectoral guidance for the
identification and implementation of BEP, BAT. and other related environmental
techniques/practices for specific listed activities. Other environmental
authorisations, hcences, and permits and their related conditions may also

prescribe specific source-directed instruments, '

the management of the priority waste; measures for the minimisation, storage, re-use,
recycling and recovering, treatment and disposal of the priority waste; requirements for
the registration and monitoring of, and reporting on priority waste; and any other
measures that the Mtnster betieves are necessary to manage he threat that is presented
by the waste or to achieve the abjects of the Acl.

1500  Refer 1o 5.3.2 for further information.

1501 6.3 provides a detailed analysis of the main source-direcled instruments relevant to the
regulation of LBMP from specific substances and products, 6.1 analyses source-direcled
instrument n terms of agriculture-related activities, and 6.2 assesses source-directed
instruments tor water services-related sources of LBMP.
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5.3.3 Key regulatory instruments based on planning management

This

section provides a critical assessment of the most relevant regulatory

instruments based on planning management provided by the South African

environmental framewark, namely:

Instruments based on activities regulation including: EIA, the regulation of
coastal activities, the regulation of activities to protect marine and coastal
biodiversity, the regulation of waste management activities, controlled
activities in terms of the NWA, the regulation of the erection of buildings, the
regulation of specific dangerous activities (transpont, the loading and
storage of petroleum, nuclear installations) and the regulation of activities in
protected areas.

Instruments based on use management and designation, including the
management of the use of water in terms of the NWA and in terms of the
NEM:ICMA.

Instruments based on area planning, including the management of
catchment areas and of integrated coastal zones, integrated development
plans, land development management,'™ environmental management

framework (EMF) and the determination of sensitive zones.

1502

Kidd notes that that the manner in which land is used clearly impacts upon the
environment, and therefore land-use planning is a vital component of environmental
managemenl. He also slates that historically, environmental cancerns were not directly
addressed in land-use planning legislation, Kidd Environmental law 153. Van Wyk also
notes that a variety of land-use management plans exist in the farm of policy plans
containing statements of policy, which are applicable as higher-level plans, structural
plans, integrated developments plans, land development objectives, town planning
schemes and zoning schemes, Van Wyk Planning law 21. Van Wyk also states that until
recently South Africa knew little ot forward planning in terms of land management. For
further information see, Van Wyk Planning law. Only the most relevant plan development
management and planning instruments in terms of LBMP regulation are analysed in the
following sections.
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5.3.3.1  Control of activities'™”

This section provides a legal analysis of most relevant planning instruments
which could be used to regulate activities identified as potential sources of LBMP.
Such instruments include E|A in terms of the NEMA and NEM:ICMA, coastal
protection notices in terms of the NEM:ICMA, repair and removal notices in terms
of the NEM:ICMA, controlled activities in terms of the NWA, waste management
licences in terms of the NEM:WA, the control of building construction in terms of
the National Building Regufation and Building Standards Act 103 of 1977
(NBRBSA), the control of dangerous activities through various statutes, the
control of water pollution from mining-related activities, and the regulation of

activities 1o protect marine and coastal biodiversity.
a. General regime for EIA™™

Chapter 5 of the NEMA deals with integrated environmental management,
including EIA. Since 2006, NEMA is the primary statule that regulates the so-
called ‘"listed activities" and "specified activities" for which environmental
authorisation are requied prior to commencement, typically following some form
of environmental impact assessment. The provisions of Chapter 5 of the NEMA
have been amended over time, including most recently by the National
Environmental Management Amendment Act 62 of 2008. In terms of section 24
of the NEMA,** in order to give effect to the general objectives of integrated

1503  For further information also see Strydom and King Environmental Management 1201-
122.

1504  Since 1997, the requirement has existed in South African faw to conduct an "E1A” before
undertaking certain activities. The provisions of S 21 and 22 of the Environment
Conservation Act 73 of 1889 {ECA) and their associated regulations established the man
legal framework in terms of EIA. With the environmental law reform process, NEMA has
been established as the framework acl and came 1o be the primary statute in terms of
environmental authorisations. especially in the context of EIA. In July 2006, NEMA "EJA
Regulations” came into effect and the ECA "EIA Regulalions" were repealed
simultaneously. Also refer to 5.3.8.2(f) below for an assessment of the requirement for
impacts assessment in the context of land development applications. Fer further
information about the hislory of the legal regime related tc EIA in South Afrnca see Van
Wyk Planning law 239-242 and Strydom and King Environmenial Management 1201-122,

1505  As amended by the National Environmental Management Amendment Act 682 of 2008.
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environmental management, the potential consequences for or impacts on the
environment of listed activilies or specified activities must be considered,
investigated, assessed and reported on to the competent authority charged by
this Act with granting the relevant environmental authorisation. Such an approach
is aligned with international best practice.”™ The NEMA prescribes "minimum
requirements” for the scope and contents of the EIA that must be submitted with
every application for an environmental authorisation,”” which prescriptions are
aligjned with international best practice in this context.”® New regulations in
terms of Chapter 5 of the NEMA (GN R543), were promulgated on 18 June 2010
and were subsequently amended and came into operation on 2 August 2010.7°%

The NEMA EIA Regulations /nter alia deal with criteria to be taken into account
by the competent authorilies when considering applications (regulation 8);
timeframes for competent authorities (regulation 9); and the procedure for

applications for environmental authorisations (Chapter 3).

1506 Referto 2.3.4.1(d).

1507 The procedures for the investigation, assessment and communication of the potential
impact of activities must provide for as a minimum with respect lo every application for an
environmental authorisation: investigation of the environment likely to be significantly
affected by the proposed activity and alternatives thereto; investigation of the potential
impact of the actlivity and its alternatives on the environment and assessment of the
significance of that potential impact; investigation of mitigation measures to keep adverse
impacts to a minimum, as well as the option of not implementing the activity; public
information and participalion which provide all interested and affected parties, including
all organs of state in all spheres of government that may have jurisdiction over any aspect
of the activity, with a reasonable opportunity to participate in such information and
participation procedures; reporting on gaps in knowledge, the adequacy of predictive
methods and underlying assumptions, and uncertainties encountered n compiling the
required information; investigation and formulation of arrangements for the monitoring
and management of impacts, and the assessment of lhe effectiveness of such
arrangements after their implementation; coordination and co-operation between urgans
of stale in the consideration of assessments where an activity falls under the jurisdiction
of more than one organ of state, that the findings and recommendations flowing from
such investigation, the general objectives of integraled environmental management laid
down in NEMA and the principles of environmental management set out in § 2 of the
NEMA are taken into account in any decision made by an organ of state in relation to the
proposed policy, programme, plan or project; and thal environmental attributes identified
in the compilation of mformation and maps as contemplated in subsection (3) are
consilered.

1508 Referto 2.3.4.1(c).

1509  With these EIA Regulations coming into operation, the previous EIA Regulations (GN
R385}, were repealed, subject to certain the transitional provisions.
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The new NEMA EIA regime, 2010, establishes a distinction between two
categories of environmentally based assessment, depending on the listed
activities intended to be undertaken: a "basic assessment” or "a scoping and
E1A". Listed activities for which a "basic assessment” is required (regulation 21)
include the one listed in Listing Notice 1 {(GN R544) and Listing Natice 3 (GN
R546). The procedure to be followed is dealt with in regulation 21 to regulation 25
of the EIA Regulations. Listed activities for which submission of a scoping report
and Environmental Impacts Report is required (regulation 26) are set out in
Listing Notice 2 (GN R545) and the procedure to be followed is dealt with in
regulation 26 to regulation 35 of the EIA Regulations. The Act prescribes specific
criteria that the authority should take into consideration when deciding
applications, which too are aligned with international best practice.”™® Such
criteria are relevant in the context of LEMP, enabling to some exient the
proactive identification of LBMP and management measures 1o prevent and

manage LBMP from the proposed activity."" Such instruments enable a

1510  Such crileria include: any pollution, environmental impacts ot environmental degradation
likely to be caused if the application is approved or refused; the impact on the
environment of the activity which is the subject of the application, whether alone or
together with existing operations or activities; measures that could be taken to protect the
environment from harm as a result of the activity which is the subject of the application;
and lo prevent, control. abate or mitigate any pollution, environmental impacts or
environmental degradation; the ability of the applicant to implement mitigation measures
and o comply with any condilions subject to which the appflication may be granted; any
feasible and reasonable alternatives 1o the activity which is the subject ot the application
and any feasible and reasonable modifications or changes o the aclivity that may
minimise harm to the enviranment; any information and maps compiled in terms of S 24
(3) of the NEMA, including any environmental management frameworks to the extent that
such informalion and maps and frameworks are relevanl lo the application.

1511 In terms of LBMP, it is also noteworthy that an application for basic assessment will
provide a description of the environment that may be affecled by the activity and the
manner in which the physical, biological. social, economic and cultural aspects of the
environment may be affecled by the proposed activily; a description and assessment of
the significance of any environmental impacts, including cumulative impacts, that may
occur as a result of the underiaking of the activity or identified alternatives or as a resull
of any construction, erection or decommissioning associaled with the undertaking of the
activity; and any environmental management and mitigation measures. An application for
scoping and EIA will also provide a description of the environment that may be atfected
by the activity and the manner in which the physical, biological, social, economic and
culiural aspecls of the environment may be aHected by lhe proposed activily, a
description and assessment of the significance of any environmental impacts, including
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thorough and comprehensive EIA and the identification of proposed management
measures, especially in the context of pollution management. However, the
environmental impacts which may be potentially identified through an EIA
process are mostly limited to direct impacts from the proposed activity on a
specific environmental medium (air, water or soil) and in a limited geographical
zone. For example, in the context of a proposed activity in the Limpopo Province,
the assessment process will not necessarily consider the potential impacts of the
activity on the coastal and marine environment, through different "environmental
pathways". It will for example assess only direct impacts on water resources in
close proximity of the proposed activity. The EIA application will not assess how
the pollution of water resources in the Limpopo Province could ultimately impact
on the coastal environment or how atmospheric pollution from the proposed
activity in the Limpopo Province could affect the coastal and marine environment
of South Africa or its neighbouring countries.”* There is no generic legai
requirement to assess the impact and/or contribution of all proposed listed
activities on the marine and coastal environment, especially in terms of LBMP.
However, the proposed management measures (including mitigation measures)
proposed in the applications (the basic assessment or scoping/EIA), especially in

the EMP, could and should ultimately reduce pollution, including potential LBMP

the cumulative impacts, that may oaccur as a result of the undertaking of the activity or
identified alternatives; a description of all of the environmental issues that were identified
during the environmental impact assessment process, an assessment of the significance
of each issue and an indication of the extent to which the issue could be addressed by
the adoption of mitigation measures; an assessment of any potentially significart impact,
including (i) cumulative impacts; (ii) the nature of the impact; (iii} the extent and duration
of the impact; (iv) the probability of the impact occurring; (v) the degree ta which the
impact can be reversed; (vi) the degree to which the impact may cause irreplaceable foss
of resources; and (vii} the degree to which the impact can be mitigated. An application for
scoping and EIA will include an environmental management programme {EMP). The
contertt of an EMP i prescribed by GN R543. An EMP must contain infgrmation on any
proposed management or mitigation measures thal will be taken to address the
environmental impacts (including environmental impacts or objeclives i respect of
planning and design; pre-construction and construction activities; operalion or
undertaking ot the activity; rehabilitation of the environment; and closure): and propased
mechanisms for monitonng compliance with the environmental management plan and
reporting thereon.

1512 Based on a review of EIA documentation refating to proposed mining activities and the
construction and operation of coal power plants.
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from the proposed activity. In terms of LBMP, it is also noteworthy that the

Minister, and every MEC with the concurrence of the Minister, may identify:*"

. activiies which may not commence without environmental
authorisation from the competent authority;

. geoyraphical areas based on environmental atfributes, and as
specified in spatial development tools adopted in the prescribed
manner by the environmental authority, in which specified
activities may not commence without environmental authorisation
from the competent authority;

. individual or generic existing activities which may have a
detrimental effect on the environment and in respect of which an
application for an environmental authorisation must be made to
the competent authority, and activities that may commence
without an environmental authorisation, but that must comply with
prescribed norms or standards.

These provisions could enable the regulation of specific activities identified as the

main sources of LBMP in South Afnca and/or regulate the development of

activities close to sensitive coastal and marine areas which are vulnerable to

LBMP. Generic norms and standards could also be developed in terms of

pollution management, especially water pollution and LBMP.

b.

The NEM:ICMA and EIA™"

"Coastal activities" are defined in the NEM:ICMA as meaning "coastal activities

listed ar specified in terms of Chapler 5 of the NEMA™™ which take place in the

coastal zone"."® The new EIA regulations, 2010, do refer to the coastal zone.

1513
1814

1515

1516

8 24 of the NEMA.

The ElA regime has been adapled to incorporate considerations related to the protection
of the coastal zone, by extending and amending the lisls of coastal activities (in GN
R544, GN R545 and GN R546), Certain amendments to the EIA regulations have been
conducted to assist with the implementation of the NEM:ICMA and the achievement of its
objeclives.

Chapter 5 makes reference to the listed activities. Refer to 5.3.3.1{a) above for further
information.

The "coastal zone” is defined in NEMICMA as "the area comprising coastal public
property, the coastal protection zone, coastal access land and coastal protecled areas,
the sea-shore, coastal waters and the exclusive economic zane and includes any aspect
of the environment on, in, under and above such area”., Also see Strydom and King
Environmental ranagemen{ 904-905,
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The NEM:ICMA prohibits any organ of state from authorising the use of land
within the coastal protection zone for any activity that may have an adverse effect
on the coastal environment without first considering an EIA report. Part 3 of
Chapter 7 of the NEM:ICMA deals with environmental authorisations for coastal
activities, which include ElAs. section 63 prescribes relevant factors required to
be considered by competent autharities in terms of EIA for coastal activities,
which are additional to those prescribed in section 24 of the NEMA and GN
R543. The competent authority must take into account all relevant factors,

1517

including:

. Whether coastal public property (including coastal waters), the
coastal protection zone or coastal access land will be affected
and, if so, the extent to which the proposed development or
activity is consistent with the purpose of establishing and
protecting those areas;

) The estuarine management plans, coastal management
programmes and coastal management objectives applicable in
the area:;

. The socio-economic impact if the activity is authorised or is not
authorised;

. The likely impact of the proposed activity on the coastal
environment (including marine waters), including the cumulative
effect of its impact together with those of existing activities;

. The likely impact of coastal environmental processes on the
proposed activity; and

- The objects of the Act (NEM:ICMA}, where applicable.

Of particular importance is the reference to the lkely impact of the proposed
activity on the coastal environment (including marine waters), including the
curmnulative effect of its impact together with those of existing activities. Such
factors should assist the proactive reguiation of LBMP from coastal activities.
Section 63{2) of the NEM:ICMA specifically prohibits™'® the environmental
authorisation of a development™ or activity which is:

1517 S 62 of NEM'ICMA.

1518  Such a prohibition can be relaxed it the activity for which the environmental authorisation
15 required is overwhelmingly in the interests of the whole community, despite the
adverse effect it is likely to have on the coastal zone. and on condition that any
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. Situated within coastal public property and is inconsisient with the
objective of conserving and enhancing coastal public property for
the benelit of current and future generations;

. Situated within the coastal protection zone and is inconsistent with
the purpose Tor which a coastal protection zone was established;

. Likely to cause irreversible or long-lasting adverse effects to any
aspect of the coastal environment that cannot satisfactorily be
mitigated;

. Likely to be significantly damaged or prejudiced by dynamic

coastal processes;

. Would substantially prejudice the achievement of any coastal
management objective; or

. Would be contrary to the interests of the whole community,'>*

Such provisicns should also proactively partially assist in the prevention and
regulation of LBMP from coastal activities. The NEM:ICMA also prescribes that
the competent authority must ensure that the terms and conditions of any
environmental authorisation must be consistent with any applicable coastal
management programmes and must promote the attainment of coastal
management objectives in the area concerned. It is unclear whether this
provision applies to all environmental authorisation including activities which may
have an impact on the coastal zone but which are located outside of the coastal
zone, or if it applies only to environmental authorisations for coastal activities as
defined in the NEM:ICMA. The NEM:ICMA prescribes a comprehensive EIA
regime for coastal activities, which ultimately should assist in the prevention of

irreversible or long-lasting adverse effects must be mitigatea as far as is reasonably
possible,

1519 The Act defines "development” as meaning, "in relation o a place, any process initiatea
by a person to change the use, physical nature or appearance of that place, and incluges:
the consiruction, erection, alteration, demalition or removal of a structure or building; a
process to rezone, subdivide or consalidate land. changes to the existing or natural
topography of the coastal zone; and the destruction or removal of indigenous or protected
vegetation”,

1520  The Act defines “interests of the whole community” as meaning "the collective interests of
the community delermined by: Prioritising the collective interests in coastal public
property of all persons living in the Republic over the interests of a particular group or
sector ot society; adopting a long-term perspective that takes inta account the interests of
future generations in inheriting coastal public property and a coastal environment
characterised by healthy and productive ecosystems and economic activilies that are
ecologically and socially sustainable; and taking into account the interests of other living
organisms that are dependent on the coastal environment”.
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LBMP. However, the NEM:ICMA regime, which is comprehensive in terms of
E(A, will have limited effects on LBMP as it does not include potential sources of
LBMP outside of the coastal zone. Some of the additional requirements
prescribed by the Act should also be applicable to ElAs for activities or
developments which might affect the coastal zone, even if they are located

outside of the coastal zone.

Finally, the introduction in the NEM:ICMA of the concept of the protection of the
"interests of the whole community” in relation 1o EIA is progressive but it might
create difficulties in implementation and legal interpretation. Such a concept has
the potential to assist the competent authority in the protection of the coastal
environment. However, it is submitted that the concept should be incorporated
into all environmental management legistation in a consistent manner to allow for
clarity and ease of implementation and application. Moreover, the practical
application and implications of such a concept are uncentain, and as previously
stated such a concept might be currently too sophisticated for South Africa. The
reference to "cumulative impacts” is also regarded as an essential component of
an effective reguiatory framework in terms of LBMP. However, the provisians of
the NEM:IICMA seem to create a "new' level of EIA more complex than the one

prescribed in terms of the NEMA, especially for coastal activities.
c. The NEM:IICMA and coastal protection notice

Section 59 of the NEM:ICMA prescribes that if the Minister has "reason to believe
that a person is carrying out, or intends to carry out, an activity that is having, or
is likely to have, an adverse effect on the coastal environment, then he or she
may issue a written coastal protection notice to the person responsible for that
activity". Such a coastal protection notice might prohibit the activity if it is not
already prohibited in terms of this Act; instruct that person to take appropriate
steps in terms of this Act or any other applicable legislation to protect the
environment; investigate and evaluate the impact of an activity on an aspect of

the coastal environment in accordance with Chapter 5 of the NEMA; or to stop or
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postpone the activity for a reasonable period to allow for the investigation to be
carried out and for the Minister to evaluate the report. The Act does not seem 1o
limit the geographical scope of such an activity, but it is unclear it such a notice

could be issued for an activity taking place outside of the coastal zone.

In the context of LBMP, a broader geographical scope would be more efficient for
such an instrument, to effectively stop and/or minimise existing LBMP. This
instrument would seem to be relevant and could be effective for the reactive
regulation of activities which are sources of LBMP. It has a wide, adaptive and
flexible regulatory scope (especially in terms of activities "likely to have an

adverse effect on the coastal environment”).
d The NEM:ICMA: repair and removal notices

In terms of section 60 of the NEM:ICMA, the Minister may issue a written repair
or removal notice to any person responsible for a structure on or within the
coastal zone if that structure is having or is likely 1o have an adverse effect on the
coastal environment by virtue of its existence, because of its condition, or
because it has been abandoned; or has been erected, constructed or upgraded
in contravention of any law. A removal or repair notice may instruct the person
responsible for the structure to remove the structure from the coastal zone or
place where it is situated within a specified perniod, to rehabilitate the site and as
far as is reasonable to restore it to a natural state; to repair the structure to the
satisfaction of the Minister or MEC within the time stated in the notice, or to take
any other appropriate steps in terms of this Act or any other applicable legislation
to secure the removal or repair of the structure. Such an instrument might assist
reactive LBMP regulation from structures on the coastal zone which might be
sources of LBMP. This instrument is regarded as flexible and as having a wide
regulatory scope.

e. The NWA and controlled activities

Section 43 of the NWA enables the Minister to regulate activities having a
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detrimental impact on water resources by declaring them to be controlied
activities. Four activities are identified in the Act as being controlled activities and
the most relevant in the context of LBMP is "irrigation using waste or water
containing waste from certain sources". Moreover, the Minister may declare any
other activities controlled, whenever as the need arises. Consequent to the
identification or declaration of a controlled activity, an authorisation for that
particular category of activity is required under this Act. This instrument might
enable the reguiation of the main sources of LBMP. However, such controlled
activities will only be relevant to regulate LBMP directly affecting estuaries and

coastal wetlands.
1. Waste management licences

The NEM:WA prescribes that the Minister (or MEC) may publish a list of waste
management activities that have or are likely to have a detrimental effect on the
environment.”® For each such waste management activily the Minister will
specify it a waste management licence is required or/and the requirements or
standards that must be adhered to when conducting the activity. The Act also
prescribes specific matters to be laken into consideration when considering an
application for a waste management licence. These matiers are very relevant in
the context of LBMP.”™ This has the potential to limit LBMP originating from
waste management activities. The reference to risks enables the adoption of a
risk-based and precautionary approach to the licensing of waste management
activities, which is ultimately beneficial for the regulation of LBMP. The conditions

1521  The list was published in GN R718 in GG 32368 3 July 2009.

1522 They include: the poliution caused ar likely to be caused by the activity that is the subject
of the application, whether alone or together with existing operations or pollution and the
effect or lkely effect of that pollution on the environment; the best practicable
environmental options available and alternatives thal could be taken to prevent, control,
abate or mitigate pollution and to protect the environment from harm as a result of the
undertaking of the waste management activity; any increased environmental risks that
may arise as a result of the location where the waste management activity will be
undertaken (i.e. location from a water resource including marnne and coastal waters or
sensitive coastal or marine ecosystems); any submissions received from organs ot state,
interested persons and the public; and any guidelines the licensing authority may wish to
issue relevant to the application.

326



which may possibly be attached to a waste management activity licence ™ might
also assist in the regulation and minimisation of LBMP, especially those which
relate to waste reduction, the decommissioning of a waste disposal facility, the
development of an environmental management plan, remediation work, and
financial arrangements. No requirements or standards have yet been published

in terms of waste management activities under the Act.’™

The NEM:WA prescribes that the Minister (or the MEC in respect of an area
which affects the relevant Province) may after consullation with any other organ
of state concerned identify as "investigation areas" any land on which high-risk
activities have taken place or are taking place, that are likely to result in land
contamination; or land that the Minister or MEC, as the case may be, on
reasonable grounds believes to be contaminated.”® The regulation and
rehabilitation of contaminated land is relevant in the context of LBMP, as it can
assist in the minimisation of LBMP from storm-water, seepage and leaching from

such contaminated land.

1523 & 51 of the Act prescribes that a waste management licence may: (a) specify conditions
in respect of the reduction, reuse, recycling and recovery of waste; (b) specify conditions
for the decommissioning of a waste disposal facility or cessation of the waste
management activity; (c) require the holder of a waste management licence to establish
commillees for the participation of interested and affected parlies; (d) provide that the
licence is subject to the holder of a waste management licence providing an
environmental management plan, contemplated in 5 11 of the NEMA, fo the satisfaction
of the licensing authority; (e) require the holder of a waste managemenl licence to
underdake remediation work; (f) specily the financial arrangements that the haoider of a
waste management licence must make for the undertaking of remediation work during the
operation of the waste management activity or on decommissioning of the wasle
management activity; (g) require the halder of the waste management licence to comply
with all lawful reguirements ot an environmental management inspeclor carrying oul his
or her duties in terms of the NEMA; (h) include any other mailers which are necessary for
the protection of the environment.

1524 See 6.3.3.6 for an analyse of the provisions of NEMWA related to products and
producers' responsibility in the conlext of LBMP.

15256  Inrespect of each investigation area, a site assessment will have to be conducted, either
by DEAT. the land owner, or the person who has or is undentaking the high rnsks activity.
On consideration of a sile assessment, the Minister will decide that (a) the investigation
area is contaminated, presents a risk to health or the environmeni, and must be
remediated urgently; {b) the investigation area 1s contaminated, presents a risk 10 health
ar the environment, and must be remediated within a specified period; [(c) the
investigation area is conlaminated and does nol present an immediale risk but that
measures are required 1o address the monitoring and management of that risk; or (d) the
investigation area is nol contaminated.
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g. The erection of a building

The National Building Regulation and Building Standards Act 103 of 1977
prescribes that "no person shall without the prior approval in writing of the local
authority in question, erect any building in respect of which plans and
specifications are to be drawn and submitted in terms of this Act". The Act also
prescribes specific prohibitions and/or conditions tor the erection of buildings in
certain circumstances, mainly regarding the provision of water and of sewerage
and drainage services in respect of buildings, including the compulsory
connection with the supply, distribution or sewerage disposal works. In this
context, the national building regulations promulgated in terms of section 17(1) of
the Act'>*® prescribe that any person intending to erect any building shall submit
to the local authority specific plans and particulars, together with the application,
including as the most relevant in terms of LBMP information regarding the
cleaning of the site, waste material on the site, sanitary facilities, the control of
objectionable matters, the discharge industrial effluent, stormwater disposal, and
refuse disposal. This authorisation process, if effectively used, could proactively

regulate LBMP, reducing pollution at source.
h. The control of dangerous activities

Various sectoral acts are aimed at regulating specific activilies which could be

source of LBMP, The most relevant ones are analysed in this section.

. The control of nuclear instalfations

The National Nuclear Regulator Act 47 of 1999 (NNRA) prescribes that no
person may Site, consiruct, operate, decontaminate or decommission a nuclear
installation, except under the authority of a nuclear installation licence.”™ The Act

also prescribes that any person wishing to engage in any action which is capable

1526  These regulations were published in GN R2378 in GG 12780 12 October 1990 and were
amended and brought into operation with effect from 8 March 1991 by GN R432 in GG
13054 of 8 March 1997.

1527 S 20 of the NNRA.

328



of causing nuclear damage may apply in the prescribed format to the chief
executive officer for a certificate of registration or a certificate of exemption.’**®
The chief executive officer, as prescribed by the Act, may establish standard
conditions applicable to one or more categories of certificates of registration.”
He also may impose in a nuclear installation licence specific conditions
necessary to ensure the protection of persons, property and the environment
against nuclear damage, or to provide for the rehabilitation of the site.™ The
holder of a nuclear authorisation must implement an inspection programme to
ensure compliance with all of the conditions of the nuclear authorisation and be
satisfied that any method or material used or to be used in the erection of any
building will not be detrimental to the public interest or dangerous to life or
property.”' In this context the regulations in terms of section 36, read with
section 47 of the NNRA, on safety standards and regulatory practices, GN
R388™*, declare certain substances, materials and equipment as restricted
material, source material, special nuclear material and nuclear-related equipment
and material. These instruments could assist the control of LBMP from nuclear
related activities and material. The standard conditions and special conditions
could be aimed at avoiding LBMP from nuclear facifities or they could be aimed
at ensuring the treatment of waste water. The National Radioactive Wasle
Disposal Institute Act 53 of 2008, section 23, prescribes that any person who has
to dispose of radioactive waste must apply to the chief executive officer for a
radioactive waste disposal certificate in the prescribed format and must furnish
such information as the board may require. Any necessary conditions can be
attached to a certificate. Section 5 of the Act also prescribes that radioactive
waste acceptance and disposal criteria in compliance with applicable regulatory
health safety environmental requirements and any other technical and
operational requirements should be developed. However, such criteria have not

1628 S 20 and 22 of the NNRA.

1529 523 of NNRA,

1530 8 23 of NNRA.

1531 8§26 of NNRA.

1532  GN R388 in GG 28755 28 April 2006.
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yet been developed. Such a regulatory approach should enable the requlation of

LBMP, especially from waste water, to be avoided.
. The control of the transport, loading and storage of peiroleum

The Petroleum Pipeline Act 61 of 2003 prescribes that a person may not, without
a licence issued by the Authority, construct a petroleum pipeline, a loading facility
or a storage facility, or operate a petroleum pipeline, a loading tacility or a
storage facility. Such an authorisation may include conditions regarding
standards of construction and operation approved by the Authority and health,
safety, and environmental standards required by the Authority. The Act also
prescribes generic requirements for licensees.” Such proactive regulation could

assist LBMP regulation from related activities and structures.
. Major hazard installations

Regulation GN R692'** prescribes various regulatory instruments and measures
pertaining to the control of major hazard installations. The primary regulatory
objective of this regulation is to protect human safety and health from the risks
related to such installations. However, the prescribed measures and instruments
also have the potential to reduce, to an extent, the risk of LBMP (or to minimise
LBMP) from such installations. The maost relevant measures and instruments far
LBMP requlation regulate the notification of installation, specific requirements for

temporary installations,® specific requirements regarding risk assessment,’**

1533 For example, licensees must submit to the authority annually an emergency plan far
implementation; train the appropriate operating and maintenance employees; establish
ligison with the appropriate emergency response officials in the event of system failures,
accidents and other emergencies; have a plan for reviewing changes in condilions
affecting the integrity and safety of their pipelines, including periodic patroling and
reporting of construction activities.

1534  GN R692 in GG 22506 30 July 2001, under S 43 of the Occupational Health and Safety
Acl 85 of 1993.

1535 In terms of Regulation 4, an employer, self-empioyed person and user shall ensure that a
risk assessment for the storage and discharge procedure be carned out for a temporary
installation prior 1o the risk coming into existence. An employer, self-employed person
and user shall, after taking into consideration the risk assessment, take the reasonably
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on-site emergency plans, requirements regarding the reporting of risk and

emergency occurrences, the general duties of suppliers;” and the general

duties of local government. These regulations shall apply to employers, self-

employed persons and users, who have on their premises, either permanently or

temporarily, a major hazard installation or a guantity of a substance which may

pose a risk that could affect the health and safety of employees and the public.”™®

The scope of these regulations is regarded as too limited as they do not pertain

to the owner of the installation or substance(s), the person in control of the

installation or substance(s), the person in charge of the firansport of the

substance(s), and the person in charge of the construction of the installation.

15368

1537

1538

practicable steps that may be necessary to reduce the risks altached to the storage and

discharge of a temporary installation.

In terms of Regulation 5, the risk asseasment is the process of collecting, organising,

analysing, interpreting, communicating and implementing information in order to identify

the probable frequency, magnitude and nature of any major incident which could occur at

a major hazard installation, and the measures required to remove. reduce or control the

potentlial causes of such an incident. It should at least include: a general process

description of the major hazard inslallation; a description of the major incidents

associated with that type of installation and the consequences of such incidents, which

shall include potential incidents; an estimation of the probability of a major incident; a

copy of the site emergency plan; an estimation of the total result in the case of an

explosion or fire; in the case of loxic release, an estimation of concentration effects of

such release; the polential effect of an incident on a major hazard installation or part

thereaf on an adjacent major hazard installation or pan therecf. the potential effect of a

major incident on any other installation, members of the public and residential areas;

meteorological tendencies; the suitability of existing emergency procedures for the risks

identified; any requirements laid down in terms of the Environment Conservation Act 73

of 1988: and any organisational measures that may be required.

In terms of Regulation 8, every suppler af the relevant subslance shall assess the

circumslances and substance involved in an incident or potential incident, and infarm all

persons being supplied with that substance of the potential dangers associated with it.

In terms of Regulalion 3, the information submitted by an employer, self-employed person

and user shall include:

(a)  the physical address of the instaliation;

(b the complete malerial safety data sheets of all substances that resulted in the
installation being classified as a major hazard installation;

(¢)  the envisaged maximum quantity of such a substance that may be on the premises
at any one time: .

(dy  the risk assessment of the major hazard installation as contemplated in regulation
5(1); and

any further information that may be deemed necessary by an inspecior in the interests of

the health and safety of the public.
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i. Water pollution and mining-related activities

Some of the NWA regulations relating to measures aimed at the prevention of
water poliution resulting from mining and related activities™ are also relevant in
this context.”® Restrictions are imposed on the locality of certain infrastructures
like residue depaosits, dams, boreholes, sanitary conveniences, and fuel
deposits™' as well as the carrying out of mining, the temporary or permanent
cessation of mining activities and other related activities within certain distances
of water resources.”® Such provisions have the potential to reduce LBMP from

mining-retated activities.
J. Regulation of activities to protect marine and coastal biodiversity

This section analyses legal provisions related to biodiversity management which
could be used to regulate activies potentially source of LBMP. In terms of
NEM:BA, section 53, the Minister may identify any process or activity in a listed

1539  Forexample, GN R704 in GG 20119 4 June 1998. Regulalions on use of water for mining
and related aclivities aimed al the protection of wafer resources, and associate guideling
document for implementation and lately GN R77 in GG 20119 12 February 2010. For
further information also see Strydom and King Environmental managemenl 670-674.

1540  Tbhe reguiation applies 1o any mining related process on the mine (including the operation
of washing plants, minera!l processing facilities, mineral refineries and extraction plants)
and the operation of mineral loading zones, transport facities and mineral storage yards
{(whether situaled at the mine or not) where a substance is stockpiled, accumulated or
stored, transported for use in such process or out of which process any residue is
derived, stored, stockpiled, accumulated, dumped, disposed of or transported. "Stockpile”
is defined to include any heap, pile, slurry pond and accumulation of any substarice
where such a substance is stored as a product or stored for use at any mine or activity,

1541  More specifically, regulation 4(a) provides that one may not locate any residue deposit,
dam or reservoir logether with any associated structure or any other tacility within the
1:100 year flood-line or within a horizontal distance of 100 m of any walercourse or
estuary, borehole or well, excluding boreholes or wells drilled specifically to monitor the
pollution of groundwater, or on water-logged ground. or on ground likely to become
water-logged, undermined, unstable or cracked. Regulation 4(b) imposes a restriction an
carrying on any underground or opencast mining, prospecting or any other operation or
activity under or within the 1:.50 year flood-line or within a horizontal distance of 100
metres of any watercourse or estuary, whichever is the greatest. Regulation 4{(d} contains
yet another restriction on locality i.e. no fuel depot or other depot, or reservoir that may
cause pollution of a water resource may be located within the 1:50 year flood-line of any
watercourse or estuary.

1542 Restrictions are placed on the use of residues and other potentially polluting substances
for the purpose of constructing dams, impoundments, etc.
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ecosystem as a threatening process.”™ A threatening process is regarded as a
specified activity contemplated in section 24(2){b) of the NEMA and a listed
ecosystem is regarded as an area identified for the purpose of that section. The
Minister may also prohibit the carrying out of any activity that may negatively
impact on the survival of a listed, threatened or protected species or prohibit the
carrying out of such an activity without a permit issued in terms of the Act.™
Such an instrument could enable the identification and regulation of processes or
activities which are sources of LBMP and which have the potential to impact on a
coastal/marine listed ecosystem, and threatened or/fand protected species. The
Minister may also issue norms and standards for the restriction of activities which

impact on biodiversity and its components, including marine biodiversity.'**

NEM:BA also provides for the regulation of actlivities involving alien and invasive
species. In terms of LBMP, it is not clear that the introduction of alien and/or
invasive species can be legally regarded as "pollution™.”* In this context, it is
important to refer to the definition of pollution provided by the NEMA.'™"
According to this definition, it would be difficult to argue that activities involving
invasive and/or alien species might be qualified as pollution considering that they
cannot be regarded as a substance. However, in terms of the definition of

pollution provided by the NWA > if activities involving alien/invasive species had

1543  In terms of NEM:BA, a "threatening process” means a process which threatens, or may
threalen (a) the survival, abundance or evolutionary development of an indigenous
species or ecoplogical community; ar (b) the ecological inteqgrity of an ecosystem, and
includes any process identified in terms ol S 53 as a threatening process.

1544 §57.

1545 S 9 of NEM.BA.

1546 Referio 2.2 and 2.3.2.1.

1547  Pollution means any change in the environment caused by (1) substances; (i} radioaclive
or other waves; or (ili) noise, odours, dust or heat. emitted from any activity, including the
storage or treatment of waste or substances, construction and the pravision of services,
whether engaged in by any person or an organ of stale. where that change has an
adverse effect on human health or wellbeing or on the composttion, resilience and
productivity of natural or managed ecasystems, or on materials useful lo people, or where
it will have such an effect in the tuture.

1548 In lerms of the NEMA, pollution means the direct or indirect alteration of the physical,
chemical or biological properties of a water resource so as to make it (a) less fit for any
beneficial purpose for which it may reasonably be expected o be used; or (b) harmful or
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as a consequence the alteration of water's physical, chemical or biological
properties, then those activities could be regarded as causing pollution. In the
context of this research, activities involving alien/invasive species are regarded
as a potential source of LBMP and therefore the provisions of NEM:BA in this
context are relevant. NEM:BA prescribes that a persan may not carry out a
restricted activity involving a specimen of an alien species and/or a specimen of a
listed invasive species without a permit, which may be issued only after a
prescribed assessment of risks and potential impacts on biodiversity is carried
out. The Minister may also prohibit restricted activities involving a specimen of an
alien species. Section 75 of NEM:BA prescribes that any action taken to control
and eradicate a listed invasive species must be executed with caution and in a
manner that may cause the least possible harm to bicdiversity and damage to the

environment."™

NEM:PAA prescribes various provisions to regulate activities taking place in

%50 gpecial nature reserves, national parks or nature

marine and protected areas,
reserves. ™ Activities (and land uses) in protected areas might also be regulated

or restricted, and the restricted activities could include activities identified as

potentially harmful {aa) to the welfare, health or safety of human beings; (bb) to any
aguatic or non-aquatic organisms: (cc) 1o the resource quality; or {dd) to praperty.

1549 The environment is not defined by the NEM:BA. Therefore the definition of environment
which would apply would be the one in the NEMA, which is, as analysed previously in
5 2.6, rather unctear. However S 4 of NEM:BA prescribes that the Act applies “(a) in the
Republic, including (i} its terrilorial waters, exclusive economic zone and continental shelf
described in the Maritime Zones Act, 15 of 1984, and (i) the Prince Edward lslands
referred 10 in the Prince Edward Islands Act, 43 of 1948; and (b} 1o human activity
affecting South Africa's biotogical diversity and its components”. Therefore, the marine
and coastal environment could be included in the enviranment covered by the NEM:BA.

1550 Such provisions are relevant only 1o marine protected areas which are included in a
special nature reserve, national park or nature reserve.

1551 For example, in terms of S 48, despite other legisiation, no person may conduct
commercial prospecting or mining activilies in special nature reserves, national parks,
world heritage sites; marine protected areas; specially protected forest areas, forest
nature reserves and forest wilderness areas declared in terms of the National Forests
Act, 84 of 1998; in nature reserves; or in a protecied environment without the written
permission of the Minister and the Cabinet member responsible for minerals and energy
affairs.
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potential sources of LBMP "> The Minister or the MEC may restrict or regulate in
a protected environment developments that may be inappropriate for the area,
given the purpose far which the area was declared, and may regulate or restrict
the carrying out of other activities that may impede that purpose. Such activities
could be regulated due to their impact on the environment as sources ot LBMP in

coastal sensitive areas.
5.3.3.2 Instruments for the the management of uses and areas

Based on the categarisation developed in Chapter 2, there are specific regulatory
instruments which are aimed at managing water and land uses and other
planning instruments which can assist in the pro-active regulation of LBMP. In the
South African context, the following instruments are regarded as the most
relevant in terms of LBMP regulation: the water use Jegal regime established by
the NWA, the coastal uses regulation established by the NEM:ICMA, the
calchment management areas, integrated coastai zone management in terms of
the NEM:ICMA, integrated development plans, spatial development framewaorks,
land development related instruments, environmental management frameworks

and the determination of sensitive zones.
a. The NWA and the management of the water uses™>

The NWA regulates the use of water, and is therefore relevant of the regulation of
LBMP."** The NWA (section 21) defines "water use" as including: (a) taking
water from a water resource; (b) storing water; (¢) impeding or diverting the flow

of water in a watercourse; (d) engaging in a stream flow reduction activity: (e)

1552  To the extent prescribed by regulations made by the Minister. regulations made by the
MEC in the case of provincial and local protected areas; bytaws made by the relevant
municipalily, in the case of local protecled areas; and internal rules made by the
managing authorily. The management authority of a national park, nature reserve and
warld heritage site may, despite any regulation or bylaw, bul subject to the management
ptan of the park, reserve or site may set norms and standards for any commercial and
community activities allowed in a national park, nature reserve ang world herilage site.

1563 Also see Stll ef al 2010 Water SA 371-378; Strydom and King Environmenial
Management 425-454.

1554  Also see Strydom and King Environmental management 447-449 and 676-687.
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engaging in a controlled activity; (f) discharging waste or water conlaining waste
into a water resource through a pipe, canal, sewer, sea outfall or other conduit;
(g) disposing of waste in a manner which may detrimentally impact on a water
resource; {h} disposing in any manner of water which contains waste from, or
which has been heated in, any industrial or power generation pracess; (i) altering
the bed, banks, course or characteristics of a watercourse; (j) remaving,
discharging or disposing of water found underground if it is necessary for the
efficient continuation of an activity or for the safety of people; and (k) using water

for recreational purposes.

In this caontext, the Act establishes three main types of authorisations:
permissible uses of water™ identified in Schedule 1 of the Act; a general
authorisation™® (which allows limited, but conditional, water use without a
licence); or a licence (a standard or a compuisory licence). Schedule | of the

1657

NWA sets out the permissible uses,”™” which include as the most relevant in the

1555 S 22 of the Act and Schedule 1 set out the "permissible use of water” in terms of the Act.
Schedule 1 prescribes that a person may (a) take water for reasonable domestic use in
that person's household, directly from any water resource lo which that person has lawful
access, (b} take water for use on land owried or occupied by that person, for (i)
reasonable domestic use; (i) small gardening not for commeraial purposes; and (iiiy the
watering of animals (excluding feedlots) which graze on that land within the grazing
capacity of that land, from any water resource which is situated on or forms a boundary of
that land, if the use is not excessive in relation to the capacily of the water resource and
the needs of other users; (¢) store and use run-off water from a roof; (d) in emergency
situations, take water from any water resource for human consumption or fire fighting; (e)
tor recreational purposes: (i) use the water or the waler surface of a water resource to
which that person has lawful access; or (ii) portage any boat or canoe on any land
adjacent to a watercourse in order to continue boating on that watercourse; (f) discharge
() waste or water containing waste; or (i) run-off water, including stormwater from any
residential, recrealional, commercial or industrial site, into a canal, sea outfall or other
conduit controlled by another person authorised to undertake the purification, treatment
or disposal of waste or waler containing waste, subject 1o the approval of the person
controlling the canal, sea outfall or other conduil.

1556 S 38 of the Act.

1557 These uses permit a person: "ta take water for reasonable domeslic use in that person's
household, directly from any water resource 1o which that person has lawful access; fake
water for use on land owned or occupied by that person, for reasonable domeslic use;
small gardening not for commercial purposes; and the watering of animals (excluding
feedlots) which graze on that land withiri the grazing capacity of that land, from any water
resource which is situated on or formsa & boundary of that land, f the use is not excessive
in relation to the capacity of the waler resource and the needs of other users; in
emergency situalions, take water from any water resource for human consumption or fire
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context of the LBMP the "discharge of waste or water containing waste; or run-off
water, including stormwater from any residential, recreational, commercial or
industrial site, into a canal, sea outfall or other conduit controlled by another
person authorised to undertake the purification, treatment or disposal of waste or
waler containing waste, subject o the approval of the person controlling the
canal, sea outfall or other conduit". Such a permissible use might not fully
implement the precautionary principle and the poliuter pays principle, especially
in the context of LBMP."™* Such an authorisation can be explained by practical
reasons, in terms of sanitation and water services. However, it is suggested that
the discharge of water containing waste, stormwater and run-off needs to be
closely regulated and monitored as they may still cause significant LBMP.
Therefore they need to be closely monitored and assessed, especially due to

their potential cumulative effect.

In terms of LBMP, sections 21(f),” (g)"** and (h)'*' of the Act have traditionally
been used as the legal rationale by the former DWAF to requlate, 1o some extent,
the discharge/disposal of water containing waste/waste water into the marine

environment. The Operational Policy indicates that:

Discharges to estuaries, with estuaries being included in the definition
of a water resource under the NWA, are covered under these sub-
sections. However, although section 21(f) specifies 'discharging through
a sea outfall' as a water use, the 'sea’ (i.e. the surf zone and offshore
marine environment) is currently not defined as a water resource under
the NWA. To rectify this inconsistency. the DWAF is in the process of

fighting; for recrealional purposes: use the water or the water surface of a water resource
to which that person has lawful access; or porage any boat or canoe on any land
adjacent to a watercourse in order to continue boating on that walercourse; cischarge of
wasle or wafler containing waste, or run-off water, including stormwater from any
residential, recreational, commercial or industrial site, into a canal, sea outfall or other
conduit controlled by another person authorised to undertake the purification, treatment
or disposal of waste or water containing waste, subject to the approval of the person
controlling the canal, sea outfall or other conduit”.

1558  Also see Strydom and King Environmental management 677.

1559 Discharging waste or water conlaining waste into a water resource through a pipe, canal,
sewer, sea outfall or other conduit.

1560 Disposing of waste in 2 manner which may detrimentally impact on a water resource.

1561  Disposing in any manner of water which contains waste frorm, or which has been heated
i, any industrial or power generation process.
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amending the NWA (Suzan Oelofse, Water Quality Management,
DWAF, Pretoria, pers. comm.). In the interim, section 21(h) of the NWA
covers the disposal of land-derived wastewater originating from
industrial processes {including contaminated stormwater run-off from
industrial premises) to the marine environment in that it specifies'
disposing in any manner of water which contains waste from, or which
has been heated in, any industrial or power generation process.

Coastal wetlands and estuaries are also included in the scope of water resource
as currently defined under the NWA. They are therefore covered by the
regulation of water used in terms of section 21 (f) and (g). In this context, it is

important to note the definition of waste provided by the Act:

Waste includes any solid malerial or material that is suspended,
dissolved or transported in water (including sediment) and which is
spilled or deposited on land or into a water resource in such volume,
composition or manner as to cause, or to be reasonably fikely to cause,
the water resource to be polluted.

This definition has the legal consequence of creating a wide scope of applicability
of the Act in terms of regulation of the discharge/disposal of water containing
waste/waste water into the marine environment. However, there are currently
some legal difficuities surrounding the definition of "waste" in the South African
legal framework, due to inconsistencies between the various definitions of waste.
Other statutes'* define “waste" differently, and so impair clarity and consistency
in the implementation of the law. These discrepancies might lead to legal
disputes. It would be in the interest of the environmental legal framework to
reconcile the terminology used (and the associated definitions) and ultimately
LBMP regulation.

The NWA (section 27} prescribes that the responsible authority must take into
account a set of "considerations” before deciding to issue a general authorisation

or licence.™™ The consideration related to "the likely effect of the water use to be

1562 NEM:WA and ECA.

15683 The following considerations are the most relevant to the regulation of LBMP: existing
lawful water uses; the efficient and beneficial use of water in the public interest: the
socioeconomic impact of the water use or uses, any calchment management strategy
applicable to the relevant water resource; the likely effect of the water use to be
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authorised on the water resource and on other water users” is the most imporiant
in terms of LBMP. As it takes a comprehensive approach to manage the
"requirements" of the water resource itself and of its users. It is imporiant to nole
that the maintenance of the reserve will always supersede water-use
requirements.””™ The applicant or the relevant authority may/or may have to
conduct an investigation inta the likely effect of the granting of the proposed
license on the protection, use, development, conservation, management and
control of lhe water resource.”™ In terms of the South African Water Quality
Guidelines for Coastal Marine Waters, as developed by the former DWAF, four
main uses are recognised. natural environment; recreational use; industrial use;
and mariculture. The recognition of these uses is aligned with international best

practice."*®
b. The NEM:ICMA and the management of the use of the coastal zone™”’

The NEM:ICMA prescribes the eslablishment of coastal set-back lines™
(situated wholly or partially in the coastal zone) as established by an MEC to

protect coastal public propeny, private property, public safety, to preserve the

authorised on the water resource and on other waler users; the class and the resource
quality objectives of the water resource: the quality of water in the water resource which
may be required for the reserve and for meeting international obligations.

1564  Also see 5.3.3 which analyses in detail the sources-directed measures/instruments which
are closely related to water use licences, general authorisations and/or permissible uses.

1565 [t is also interesting 1o note thal S 43 of ihe Act permits the responsible authority to issue
a notice requiring persons (0 apply for hicenses for one or more types of water use
contemplated in 8 21, if ¢ is desirable that water use n respect of ane or more waler
resource within a specific geographic area be licensed. The section refers to specific
criteria which yght justify the implementation of caompulsory licences. including as the
most relevant ones in the context of LBMP: 1o promote lhe beneficial use of waler in the
public interest; to taciltate the efficient management of the water resource; or o protect
water resource qualily.

1566 Refer to 2.3.4.1{e).

1567 Before the entry into force ot the NEMIICMA, the mosi important existing legislation
dealing with the coastal zone was the Sea-shore Act 21 of 1935. Kidd Environmental Law
161. The Sea-shore Act should shortly be repealed as prescribed by NEMICMA. The
Sea-shore Acf subjects the sea-shore to land-use conirol. Kidd Environraental Law 161,
However, Kidd indicales (hat the Sea-stiore Act falls shorl of a coastal management
statute since the sea-shore is only part of the coaslal zone. Also see Strydom and King
Environmental management 901-902.

1568 S 25 of the Act.
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aesthetic values of the coastal zone, or for any other reason consistent with the
objectives of this Act; and prohibits or restricts the building, erection, alteration or
extension of structures that are wholly or parntially seaward of that coastal set-
back line. This approach is aligned with international best practice in terms of

planning-related instruments. **

The NEM:CMA also prescribes the possibility of establishing coastal zoning
schemes™”™ (by the Minister, an MEC, a management authority of a protected
area, a municipality, or the management authority of a special management area)
to facilitate the attainment of coastal management objectives by defining areas
within the coastal zone or coastal management area which may be used
exclusively or mainly for specified purposes or activities; or may not be used for
specified purposes or activities, and prohibiting or restricting activities or uses of
areas that do not comply with the rules of the scheme. This approach, too, is
aligned with international best practice in terms of planning-related instruments,
as it should enable the rationalisation of the uses of the coastal zone (marine and
land based) for specific reasons and set objectives.™ Mareover, section 57
prescribes that a coastal zoning scheme of a municipality may form, and be
enforced as part of, any land-use scheme adopted by the municipality. A
municipality may not adopt a land use scheme that is inconsistent with a coastal
zoning scheme made in terms of the NEMICMA, and if there is a conflict
between a municipal land use scheme established after the commencement of
this Act and a ceoastal zoning scheme made in terms of this Act, the coastal
zoning scheme shall prevail. This is very relevant for LBEMP regulation and
coastal zone management, as it should enable the alignment of the various land-
use instruments on the coastal zone, simplifying land-use planning and regulation
and ultimately facilitating the pro-active regulation of LBMP from such coastal

zone related uses.

1568 Referto 2.3.2.1.
1670 8 56 of the Acl.
1571 Referto 2.3.4.1.
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In terms of section 62 of the NEM:ICMA, an organ of state that is responsible for
implementing national, provincial or municipal legislation that regulates the
planning or development of land must apply that legislation in relation to land in
the coastal protection zone in a way that gives effect to the purposes for which
the protection zone was established. An organ of state may not authorise land
within the coastal protection zone to be used for any activity that may have an
adverse effect on the coastal environment, including LBMP, without first
considering an environmental impact assessment report. Section 65 of the
NEM:ICMA prescribes that no person may occupy any part of, or site on, or
construct or erect any building, road, barrier or structure on or in coastal public
property except under and in accordance with a coastal lease awarded by the

Minister.

1572

C. The management of catchment areas
The NWA defines a "water management area" as:

An area established as a management unit in the national water resources
strategy within which a catchment management agency will conduct the
protection, use, development, conservation, management and control of
water resources.

In this context "catchment" is defined in relation to a watercourse or watercourses
or part of a watercourse, as the area from which any rainfall will drain into the
watercourse or watercourses or part of a watercourse, through surface flow to a
common point or common points. In terms of section 5 of the NWA, the NWRS
must establish water management areas and determine their boundaries."” The
country is divided into 19 catchment-based water management areas.”™ Map 3

presents the 19 water management areas.™”

1572  For further information also see Strydom and King Environmental management 443-446.

1573 GN R1160 in GG 20491 1 Oclober 1999 establishing the water management areas and
their boundaries as a component of the NWRS.

1574 The water management areas and their associated boundaries were determined taking
into consideration the following factors: the institutional efficiency of creating a large
number of catchment management agencies, each managing a relatively small area,
compared with a small number of agencies, each managing a larger area; the potential
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This approach is aligned with international best practice, in which the whole
catchment basin (or sub-basin) is often the unit for integrated ecosystem water
management.”” However, the catchment management approach implemented
by the Act fails to include the relevant coastal and marine waters for each
catchment-based management area. This omission is crucial especially for
"coastal catchment areas", which have an interface with coastal and marine

walers.""”” The omission impairs effective regulation of LBMP.

WATER MANAGEMENT AREAS
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Map 3  The 19 water management areas in South Africa.

for a calchment management agency to become financially self-sufficient as a result of
receiving revenue from waler-use charges; the location of centres of economic aclivily;
social development patterns; the location of centres of water-related expertise from which
the agency may source assistance; and the distribution of water resources infrastructure.
The water management areas are also based on the ecological characteristics of the
catchments of the counlry, establishing the preliminary level of an eco-system-based
approach for freshwater resources in South Africa.

1575 DWAF Nabtions! Walter Resource Strategy 40.

1676 Agenda 21 9 and 2.3.4.1.

1577 This is referred to as "honzontal connectivity” in terms of catchment management,
Strydom and King Environmental management 443,
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The French system’™ adopts a similar approach to that established by the NWA,
with the exception that coastal and marine waters are included in the delimitation
of the rivers basin districts, given the fact that rivers and surface waters in these
specific districts will end up in the coastal and marine waters. The catchment
management approach is essential for the reguiation and management of
LBMP."" However, it can be effective in the context of LBMP only if the
catchment-based management areas incorporate the relevant coastal and

marine waters.
d. Integrated coastal zone management'®’

The main achievement of the NEM:ICMA is to legally create the "coastal zone of
South Africa" and to provide for its protection and use. According to the
NEM:ICMA, the coastal zone includes: coastal public property™® (the boundaries
of which are determined or adjusted by the Minister), the coastal protection

1882

zone (the boundaries ot which are determined or adjusted by an MEC),

1578 See 3.4.3.2.

1579 See 2.3.1 and 3.4..3.2 for the French approach.

1680 See Strydom and King Enviranmental management 876-8986 for further information about
coastal management in South Africa.

1581 S 17{1) the Acl states that coastal public property includes: "(a) the coaslal waters; (b)
land submerged by the coastal waters, including (i) land flooded by coaslal waters which
subsequently becomes parl of the bed of coastal waters; and (ii) the substrata hengath
such land; (c) any existing island, and any island that may in the future be created
whether naturally or artificially, within the coastal waters. but excluding (i) any part of an
island that was lawfully atienated before this Act commenced; or (i) any part of an
artificially created island (olher than the seashore of that island) thal is proclaimed by the
Minister Lo he excluded from cgastal public property; (d) the seashore, bul excluding (1)
any portion of lhe seashore below the high-water mark which was lawfully alienated
before the Sea-Shore Act 1935 21 of 1935 took effect or which was lawfully alienated in
terms ot that Act and which has not subsequently been re-incorporated into the seashore;
and (i) any portion of a coastal citf that was lawfully alienated before this Act Yook effect
and is not owned by the state; (e) the seashore of a privately owned island within the
coasfal waters; () any admalty reserve owned by the state; (g) any state owned land
declared in terms ot S 8 10 be ¢oastal public property; (h) any natural resgurces on or in
{iy any coastal public property of a category mentioned in Par. (a) 1o (g): or (ii) the
exclusive economic zone, or in or on the conlinental shelf, within the meaning of the
Mantime Zones Act 15 of 1834; (iiiy any harbour, work or other installation on oc i any
coaslal public property of a category mentioried n Par.s (a) to (h} that 1s owned by an
argan of state”. Also see S 7-15 of the NEM:ICMA,

1582 See § 16 and 17 of the NEM:ICMA. NEM:ICMA prescribes (S 1) “the coastal protection
zone consists of {a) land falling within an area declared in terms of the ECA as a sensitive
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coastal access land (the boundaries of which are determined and adjusted by the

relevant municipality);'*® coastal waters (as established by the Act);'*™ coastal

protected area; and the sea shore and any aspects of the environment on, in,

under and above these areas. The coastal public property, the coastal protection

zone and the coastal access land are established for particular purposes and

uses.*® Section 21 also states that an organ of state that is legally responsible

1583
1584
1585

coastal area within which activities identified in terms of S 17(1) of that Act may not be
undertaken without an authornisation; (b) any part of the littoral active zone that is not
coastal public property; (¢) any coastal protection area, or part of such area, which 15 nat
coastal pubhc praperty; (d) any land unit situated wholly or partially within ane kilometre
ol the high water miark which, when this Act came into farce (i) was zoned for agricultural
or undetermined use; or (i} was not zoned and was not part of a lawfully established
township, urban area or other human settlement; (¢) any land unit not referred to in Par,
(d) that is siluated wholly or partially within 100 metres of the high water mark (f} any
coastal wetland, lake, lagoen or dam which is situated wholly or partially within a land unit
referred to in Par (d)(i) or (e)(); () any part of the seashore which is nat coastal public
property, including all privately owned land below the high water mark; or {h) any
admiralty reserve which is not coastal public property”.
See $ 18-20 of the NEM:ICMA.
See S 21 of the NEMLICMA.
In terms of the Act, the purpose of maintaining coastal public property is (@) to improve
public access to the seashore; (b) to protect sensitive coastal ecosystems; (c) 1o secure
the natural functioning of dynamic coastal pracesses; (d) to facilitate the achievement of
any of the objectives of this Act; or (e) to protect people, property and ecanormric activities
from risks arising from dynamic coaslal processes, including the risk of sea level rise. in
terms of S 13 of the Act any natural persgn in the Republic {a) has a right of reasonable
access lo coastal public property; and (b) shall be entitled to use and enjoy coastal public
property. provided such use (i) does not adversely affect the rights of members of the
public lo use and enjoy the coastal public property; (i) does not prejudice the
performance by the state of ils duly to protect the environment; and (iii) does not cause
an adverse effect. In terms of S 11 of the Act, the ownership of coastal public propertly
vests in the citizens of the Republic and coastal public praperty must be held in trust by
the state on behalf of the citizens of the Republic. Coastal public property is inalienable
and cannot be sold, attached, or acquired by prescription and rights over il cannot be
acquired by prescription. The Act also provides far the stale 1o extend the coastal public
property (S 8), designate state owned land for certain purposes (8 13), and acguire
private land for the purpose of declaring the land as coastal public property. In terms of S
17 of the Act, the coastal protection zone is established for the purpose of enabling the
use of land thal is adjacent o coastal public properly or that plays a significant role in a
coastal ecosystem 16 be managed. regulated or restricted in arder:
{a) to pratect the ecolegical integrity, natural character and the econamic, social and
aesthetic value, of coastal public property;
(b) to avoid increasing the incidence or severity of natural hazards in the coastal zone;
(¢} to pratect people, property and economic activities from risks arising from dynamic
coastal processes, including the risk of sea-level rise;
(d} to maintain the natural functioning of the littoral active zone;
(e) to maintain the productive capacity of the coastal zone by protecling the ecological
integrity of the coastal environment; and
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for controlling or managing any activity on or in coastal waters must control and
manage that activity in the interests of the whole community™ and in

accordance with the Republic's obligations under international law.

SR7

e. Imegrated development plans’

In terms of section 25 of the Local Government: Municipal Systems Act 32 of
2000 (LGSA) each mumicipal council must, within a prescribed period after the
start of its elected term, adopt a single, inclusive and strategic plan for the
development of the municipality.”™ Such a plan is named an Integrated

Development Plan (IDP) and must contain prescribed infoermation,'* including a

(f} 10 make land near the seashore available %o organs of state and other authorised
persons for:

(i) performing rescue operations; or

{1} temporanly deposiling objects and materials washed up by the sea or tidal waters,

Coaslal access land has to be designated by relevant municipalities in order 1o secure

public access to that coastal public property. Coastal access land is subject to a public

access servitude in terms of which members of the public may use thatl land o gain

access to coaslal public properly. Municipalities have specific responsibilties with regard

10 coastal access land as prescribed by S 20 of the Acl.

1586 The defintion of the "interesls of the whole community” 1 the collective interests of the
community determined by (a) priorilising the colleclive interests in coastal public propertly
of all persons living in the Republic over the interests of a particular group or sector of
society; (b) adopting a long-term perspective that takes inlo account the interesls of
future generations in inheriting coaslal public property and a coastal environment
characterised by healthy and productive ecasystems and economic activities that are
ecologically and socially sustainable; {c) taking into account the interests of ather living
organisms that are dependent on the coastal enviranment; and (d) laking nto account
any interests of persons or other living organisms outside the Republic that may be
atfected by the decision,

1587 Also see Strydom and King Environmental management 921-935, Du Plessis
Constitutional environmental right 345-351, Phago 2009 Journal of Public Adminsstration
483-491,

1588 In terms of the LGSA (S 26 of the LGSA), an IDP should “(a) link, integrate and co-
ordinate plans and take into account proposals for the development of the municipality;
(b) align the resources and capacity of the municipality with the implementation of the
plan; (c) torm the policy framework and general basis on which annual budgets must be
based; (d) comply with the provisions of this Chapter; and (e) is compatible with national
and provincial development plans and planning requirements binding on the municipality
in lerms of legislation”.

1589 An IDP (S 27 of the LGSA). must reflect: the municipal council's vision for the long-lterm
development of the municipality with special emphasis on the municipalily's most crivcal
development and internal transformation needs; an assessment of the existing level of
development in the municipality, which must include an dentification of communities
which do not have access to basic municipal services; the council's development
priorlies and objectives for its elected term, including its local economic development
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Spatial Development Framework (SDF), which must include the provision of

basic guidelines for a land-use management system for the municipality. An IDP

1880

adopted by the council of a municipality™ s the principal strategic planning

instrument which guides and informs all decisions with regard to planning,
management and development in the municipality.”™" it binds the municipality in
the exercise of its executive authority, except to the extent of any inconsistency
between a municipality's integrated development plan and national or provincial
legislation, in which case such other legislation prevails, ™ It also binds all other
persons to the extent that those pars of the integrated development plan that
impose duties or affect the rights of those persons have been passed as a
bylaw.™ A municipalily must give effect to its IDP and conduct its affairs in a
manner which is consistent with its IDP."** The SDF contained in an IDP'™ s

also a very impgriant tool of an IDP:

A Spatial Development Framework is required to describe in words and
illustrations how the Municipality sees desirable future patterns of land
use and development in its area of jurisdiction. In essence, it is the
Municipality's spatial "Vision" ... The Spatial Development Framework is a
legally enforceable component of the IDP, which indicates both to the
Municipality (councillors and officials) and to the public (developers, land
owners etc,) where cerain types of land use and associated
developments are permissible, and where certain activities are unlikely to
be permitted. As such, it forms the basis for land-use management and
serves as a guideline to inform the ... Municipality in its decisions on land
development (new development and changes to existing land uses) in its
area of jurisdiction.'**

aims and ils intemal transformation needs; the councits development strategies, which
must be aligned with any national or provincial sectoral plans and planning requirements
binding on the municipality in terms of legislation; a Spatial Development Framework
{SDF) which must include the provision of basic guidelines for a fand-use management
system for the municipality; the council's operational strategies, apphcable disaster
management plans; a financial plan. which must include a budget projeclion for at least
the next three years; and the key performance indicalors.

1590 See S 28 of the LGSA.

1591 See S 35 of the LGSA.

1592 See S 35 of the LGSA.

1593 See S 35 ¢f the LGBA.

1594 See 3 35 ol the LGSA.

1595 See S 26 of the LGSA.

1586  Buffalo City IDP 2002 section D Chapter 12 spatial development framewark.
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A SDF must also contain a SEA.™ The IDP approach is aligned with
international best practice. and has the potential to contribute to the proactive
regulation of LBMP. "%

f. [nstruments regarding land development™*

The DFA™® provides for nationally uniform procedures for the subdivision and
development of land in urban and rural areas so as to promote the speedy
provision and development of land for residential, small-scale farming or other
needs and uses. The Act sets out the general land development procedures and
the specific procedures dealing with the development of small-scale farming
(which could assist in the regulation of LBMP). The Act prescribes the conditions
and process for land development applications. A land development applicant’”
shall give notice of a land development application to the prescribed persons or
bodies. In approving a land development application the relevant tribunal may,
either of it its own accord or in response to that application, impose any condition.
in the context of LBMP, it is noteworthy that such conditions might relate to the

environment or environmental evaluations, and therefore could address LBMP-

1697  See 2.3 for further information on SEA.

1598 Referto 2.3.4.1.

1589  Also see Strydom and King Environmemntal management 122-124 [or further information
about land-use planning instruments, including land-use zoning.

1600 The Act is aimed at introducing extracrdinary measures to facilitate and speed up the
implementalion of reconstruction and development programmes and projects in retation
to land and in so doing to lay down general principkes governing land development
throughout the Republic: fo facilitate the formulation and implementation of tand
development objectives by reference \¢ which the performance of local government
bodies in achieving such objectives may be measured; to provide for nationally uniform
procedures for the subdivision and development of land in urban and rural areas so as to
promote the speedy provision and development of land for residential. small-scale
farming or other needs and uses; and to promote security of tenure while ensuring that
end-user finance in the form of subsidies and loans becomes available as early as
possible during the land development process, For further information about the Act
consult Kidd Environmental faw 159-180 and Van Wyk Planmng law 141-150.

1601 In letms of lhe Act, the following land development applicants may apply for
esfablishment of a fand development area: an owner of land, including the state or a local
governmenl body, in respect of tand owned by il; an agenl or independentl conlractor
acting on behalf of the owner of land: a person acting with the consent of the owner ot
land; a person to whom land has been made available by the state or a local government
body in terms of a land availability agreement; or & person acting on behalf of the owner
of land in any other capacity.
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related matters. In this context, the provisions of the FDA do not seem
comprehensive enough 1o ensure effective regulation of LBMP. A land
development applicant must include in his or her application an environmental
scoping report, prepared in accordance with the EIA guidelines or other

(K2

requirements.”™ The designated officer must make a recommendation to the
tribunal as to whether or not an EIA should be prepared. The tribunal may, on the
basis of the environmental scoping report, impose a condition of establishment,
or require the land development applicant to prepare an EIA™ in accordance
with the EIA guidelines or other requirements. The scoping report must indicate
the extent to which the proposed activity or development will impact on the
environment and where appropriate deal with the following specific aspects of the

environmental impact, including as the most relevant in the context of LBMP:

. The physical and landscape characteristics of the land development area
and its surroundings.

. The ecological characteristics of the land development area and its

surroundings.

. The existing infrastructure and/or services in or around the land
development area (which is very relevant in the context of sanitation-

related services and LBMP from sewage).

» The levels of present and possible pollution, including noise pollution, in

the future as a result of the proposed development.
. Any risks or hazards to the environment posed by the development.

. The medium- and long-term environmental sustainability of the proposed

development.

1602 Intermsinterms of S 31 GN R1in GG 20775, 7 January 2000 under the DFA.
1603 Refer 0 5.3.3.1(a}.
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. What mitigating measures could be implemented to reduce negative
impacts and enhance positive impacts and, where appropriate, 1o what

extent alternative sites for the development were investigated.

This instrument may be used in the proactive management of LBMP. The
application process provides an opportunity to identify potential sources of LBMP
in a proactive manner, at the feasibility stage of an activity/development. The
approval may also impose specific conditions to address or reduce LBMP at
source by requiring the implementation of specific source-based instruments or

by not allowing a land use which would cause an unsustainable level of LBMP.
g. The environmental management framework (EMF)

The legal origin of the environmental management framework (EMF) is
embedded in section 24(3) of the NEMA, which states that the Minister, and
every MEC with the concurrence of the Minister, may compile information and
maps that specify the attributes of the environment in pariicular geographical
areas, including the sensitivity, extent, interrelationship and significance of such
attributes, which must be taken into account by every competent authority. In
terms of section 24(4)(i)) of the NEMA, the procedures for the investigation,
assessment and communication of the potential impact of activities must ensure,
as a minimum, wilth respect to every application for an environmental
authorisation, that the environmental attributes identified in the compilation of
information and maps as contemplated in subsection 24(3) are considered. GN
R547 (of 18 June 2010) dealing with Environmental Management Framework '™
prescribes that EMF are aimed at: (a) promoting sustainability; (b) securing
environmental protection; and (c) promoting cooperative environmental
governance. The regulations state that an EMF means a study of the biophysical

and socio-cultural systems of a geographically defined area to reveal where

1604 GN R447 in GG 33308 18 June 2010 Environmental Management Framework
Regulations.
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specific fand uses may best be practiced and 1o offer performance standards for

maintaining appropriate use of such land.

The DWEA draft guideline dealing with the EMF™ is relevant as it provides
further detailed information on the nature, status, scope and development of an
EMF. 1t is stated in the guideline document that an EMF is a:

strategic level decision supporl instrument that assist environment-
tal impact assessment in the following ways:

e It provides detailed environmental information to all
stakeholders;

« {tindicates environmental management priorities and targets;
« it highlights opportunities and constrainis:
» | helps o facilitate co-operative government.

It is currently unclear if an EMF might also include the coastal and marine
environment in its scope. However, it is submitted that such insirumenis could be
useful for the regulation of LBMP, especially in coastal provinces and areas.
However, it is noteworlhy that the legal status of an EMF is limited, as it has to be
considered only in the context of an EIA, and the targeted authority does not
have to comply with the provisions and objectives set out in an EMF, a fact which
significantly limits its relevance and efficiency. It also seems 0 create a new
instrument for land-use which does not facilitate streamlining and alignment of

statutory planning and land-use instruments.
k. The determination of sensitive zones'®™

Various statutes provide for the determination of sensitive zones. Only those
relevant to the regulation of LBMP are presented and analysed below.”™” The

concept is that such a regulatory instrument could be used to identify priority

1605  DEA Oraft Guideline Document: Environmental Management Frameworks August 2010.

1606  Also see Strydom and King Environmental management 89-124

1607  For further information &lso refer to Strydom and King Envronmental managermient 114-
120.
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zones in regards to LBMP which require focused protection and possibly
rehabilitation from LBMP.

. Protected areas™®

In terms of the NEM:PAA, the system of protected areas in South Africa consists
of the following kinds of protected areas: special nature reserves, national parks,
nature reserves (including wilderness areas) and protected environments; world
heritage sites; marine protected areas; specially protected forest areas; forest
nature reserves and forest wilderness areas declared in terms of the National
Forests Act 84 of 1998 and the Mountain Catchment Areas declared in terms of
the Mountain Catchment Areas Act 63 of 1970. The purposes of the declaration

of areas as protected areas are:

- to protect ecologically viable areas representative of South Africa's
biclogical diversity and its natural landscapes and seascapes in a system
of protected areas;

- to preserve the ecological integrity ™ of those areas;

- to conserve biodiversity in those areas;

- to protect areas representative of all ecosystems, habitats and species
naturally occurring in South Africa,

- to protect South Africa's threatened or rare species;

- to protect an area which is vulnerable or ecologically sensitive;

- to assist in ensuring the sustained supply of environmental goods and

services;'™™

1608 Also see Paterson 2007 SA Public Law 1-33 and Strydom and King Environmental
management 99-124.

1609 In terms of NEM:PAA, "ecological integrity” is the sum of the biological, physical and
chemical components ot an ecosystem, and their interactions which rmaintain the
ecosystem and its products, functions and attributes.

1610  In terms of NEM:PAA, "environmental goods and services” includes:

(a) benefits obtained from ecosystems such as food, fuel and fibre and genetic
Fesources;

(b) benefits from the regulation of ecosystemn processes such as climate regulation,
disease and tlood control and detoxification; and
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- to provide for the sustainabie use of natural and biological resources;

- to create or augment destinations for nature-based tourism;

- to manage the interrelationship between natural environmental
biodiversity, human settlement and economic development;

- generally, to contribute to human, social, cultural, spiritual and economic
development. or

- to rehabilitate and resiore degraded ecosystems and promote the

recovery of endangered and vulnerable species.

In terms of marine protected areas, which are the most relevant in the context of
LBMP, they can either be declared as separate marine protected areas'™" or be
included in a special nature reserve, national park or nature reserve, in which
case the area must be managed and regulated as part of the special nature
reserve, national park or nature reserve. The Act also regulates activities in
protected areas and the respective management plans might also control
activities authorised in the area, which could include activities identified as
potential sources of LBMP.'*** Specific norms and standards™™ are applicable for
the management and development of protected areas, which might relate to the
management of run-off, stormwater, and waste water management o prevent
LBMP."*™ [t is argued that the protection of South Africa's marine species and
habitats is achieved largely through marine protected areas.'®'® Marine protected

{c) cultural non-material benefits obtained from ecosystems such as benefits of a
spiritual, recreational, aesthetic, inspirational, educational, community and symbolic
nature.

1611  In that case, in terms of S 14 of NEM:PAA only Chapters 1, and 2 and S 48 apply 1o
such marine prolected areas and the other provisions of this Act do not apply to marine
protected areas.

1612 Referto 2.3.6.

1613 511 of NEM:PAA.

1614  Appendix 6 provides further information on marine protected areas in South Africa.

1615 Strydom and King, Environmental managerment 492. Moreover Strydom and King argue
that no-take marine protected areas or areas closed to extractive marine resources use
are considered as the only eflective means ot protecting entire marine ecosystems,
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areas have a role to play in the regulation of LBMP, especially in protecting

specific environmental zones from poliution. '™
. Listed ecosystems

In terms of section 52 of NEM:BA, the Minister or MEC may publish a
national/provincial list of ecosystems that are threatened and in need of
protection, possibly from LBMP.™® The Act provides for the regulation of
activities in listed ecosystems, which could include activities identified as

potential sources of LBMP."*"®
. Bioregions

In terms of action 40 of NEM:BA, the Minister or the MEC for environmental
affairs in a province may determine a geographic region as a bioregion if that
region contains whole or several nested ecosystems and is characterised by its
landforms, vegetation cover, human culture and history, and may publish a plan
for the management of biodiversity and the components of biodiversity in such
region. This instrument could be used to protect a coastal geographical region
and indirectly could address LBMP in the management plan of the bioregion in
question, if relevant. However, it is considered that the direct relevance of the

instrument for LBMP regulation is limited, as its regulatory objective is limited to

1616  Also refer to 4.3.1.3 in the EU context. Also refer to Appendix 6 of manne protected areas
in South Africa.
1617  The following categories of ecasystems may be listed:

- critically endangered ecosystems, being ecosystems that have undergone severe
degradation of ecological structure, function or composition as a result of human
intervention and are subject lo an extremely high risk of irreversible transformation;

- endangered ecosystems, being ecosystems that have undergone degradation of
ecological structure, function or composition as a result of human intervention.
although they are not critically endangered ecosystems;
vulnerable ecosystems, being ecosystems thal have a high risk of undergoing
significant degradation of ecological structure, function or composition as a result of
human intervention, although they are nol critically endangered ecosystermns or
endangered ecosystems; and

- protected ecosystems, being ecosystems that are of high conservation value or high
nalional or provincial importance, although they are not listed in terms of Par.s (@), {b)
ar (¢).

1618 Referto 4.3.1.3 and 2.3.6.
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the conservation, protection and sustainable development of a geographical

area, rather than pollution management.
. Estuaries

Sections 33 and 34 of NEM:ICMA prescribe the development of a national
estuarine management protocol (to be developed by the Minister) and estuarine
management plans. Such a protocol and plans could enable the development of

a strategic response to address LBMP affecting estuaries.

. Special Management Areas (iotally or partially located in the coastal zone,
declared as such by the MEC)

In terms of section 23(3) of the NEM:ICMA, an area may be declared as a special
management area only if environmental, cultural or socio-economic conditions in
that area require the introduction of measures which in the opinion of the MEGC

are necessary in order to more effectively:

(a) attain the objectives of any coastal management programme in the area;
( facilitate the management of coastal resources by a local community;

promote sustainable livelihoods for a local community; or

,,—\
%]
— e

conserve, protect or enhance coastal ecosystems and biodiversity in the

area.

The measures could address LBMP which affects the area to be managed.
However, it is considered that the direct relevance of this instrument for LBMP
regulation is limited, as its regulatory objective is limited 10 the conservation,
protection and sustainable development of a geographical area, rather than

pollution management.
54 Key indirect regulatory instruments

This section aims to provide a legal analysis of the main indirect instruments
encompassed in the South African regulatory framework pertaining 1o LBMP
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regulation, including instruments related to the assessment of ecological status,
information management, monitoring the effectiveness assessment, financial

management, and capacity building.

5.4.1 The assessment of ecological status, information management and

monitoring'®"®

The National State of the Environment Report'®° (also referred as SOER) is the
most comprehensive assessment of ecological status in South Africa.’® The
SOER is based on a consolidated approach to the "pressure—state-response
model" for state-of-the-environment reporting developed by the Organisation for
Economic Cooperation and Development (OECD) in the early 1990s.'%*
Environmental indicators have been developed to form the basis of this reporting
and they enable a comprehensive assessment of the environment, impacts and
pressures on the environment, the governance framework and the identification
of trends in the state of the environment. They are also used to assess the
effectiveness of measures and actions to deal with environmental pressures.’®
The SOER is well established in South Africa at the national, provincial and

municipal levels.”®* Sectoral national departments also report on their specific

1619  Pielersen 2010 Water&Sanitation Africa.

1620 DWEA 2007 http://soer.deat.qov.za/frontpage.aspx?m=2.

1621  The first direct evidence of state of the environment reporting in South Africa was in 1992
with the National Report to the United Nations Conference on Environment and
Development produced by the Council for Scientific and Industrial Research (CSIR) on
behalf of DEAT. In 1994, a second document named "Environment South Africa" was
published by DEAT, which identified major environmental issues. The first National state
of the Environment report was released in1999. The second and most current report was
published in 2006, "Environmental Outlook, a Report on the state of the Environment of
South Africa". This report presenls a picture of the condition of the environment and
natural resources in South Africa, the socio-economic factors and external pressures
affecting the environmenl and its management, human vulnerability to environment
changes, an analysis of the future of the environment twenty years from now, and an
overview of the protection and management measures implemented in South Africa to
promote sustainable development and co-operative governance.

1622 DEAT State of the Environment of South Africa 2006 10.

1623 DEAT State of the Environment of South Africa 2006 10.

1624 For example, provincial reports include those from the North West Province,
Mpumalanga, Eastern Cape, Gauleng, Western Cape, Northern Cape, Limpopo, Free
state, and KwaZulu-Natal. Metropolitan reports include those from Cape Town, Durban,
Johannesburg, Midrand and Pretoria. Local reports include those from Mogale Bombela,
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environment-related matters within their respeclive areas of executive and

legislative responsibility. ™ In terms of LBMP, two specific sectoral reporting

initiatives are important: “"the state of river systems”, and "the state of our

coast"."™ However, as stated in the 2006 report, the SOER in South Africa has

fimitations:’

1827

Relatively few integrated assessments have been conducted in South
Africa. Furthermore, there are serious gaps in the environmental data
and, together with differences in scientific interpretation, any reader
should realise that the analysis published 1s not infallible. For many
environmental questions of global importance, such as climate change
and genetically modified organisms, expert opinion is not always
unanimous. As a result, it is difficutt to present data and information in a
delinitive way, or in a way that is accepted by ail. There is much work to
be done to ensure that there is appropriate and reliable data and
information for decision-making. An integrated approach to collecting,
managing, sharing, and reporting on environmental and other data
involving all relevant government departments and research institutions is
urgently required. There is also a need to improve the translation of
science and research into practical policy for decision-making, and for
raising the awareness of the public. State of the environment reports have
an importtant role to play.

The 2006 report recognises that "the increasing complexity of environmental

challenges and emerging issues requires sound thematic and integrated

1625

1626

1627

Sedibeng, Ekurhuleni and Mangaung. For further minformation see DWEA 2010
hitp:Awww.environment.gov.za/soer/.

Sectoral reports include State of Coasts, State of Air, State of Rivers, State of Estuaries
and Catchments. Far further information see DWEA 2010 http.//www.environment.
gov.zalsoer/.

Atkinson and Clark Marine and coastal ecosystems. For further information see DWEA
2010 hitp://www.environment.gov.za/soer/soer/sector. him#coasts.

"State of the Environment reporting, although a relatively new environmental 1aol in South
Alrica, has already made some progress in highlighting the importance of understanding
environmental issues and incorporating this information into decision making. However,
many factors currently fimil the effectiveness of SoE reporting and in the worst case
scenario, this could fead lo the reports not being compiled or used at all. As has been
shown in this essay. links can be improved through interventions in institutional
arrangements and the scientific/technical process behind the SoE reporting pracess. Both
activities wilt facilitate enhanced value of the reporing products in planning/reporting
processes, allowing SoE reporting to support these olher established planning/reporting
processes 1o a greater extent”, DEAT Emerging issues paper. sltale of environment
reporting and other planningl/reporting tools 2009 10.
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assessments that produce policy-relevant findings for decision-makers"."*® There
is a lack of a dedicated, focused and regular assessment of the ecological, social
and envirocnmental status of the coastal and marine environment. However,
progress has been made in terms of section 93 of the NEM:ICMA, which
prescribes that the Minister must progressively, and within the available
resources of the department, make available and accessible to the public
sufficient information concerning the protection and management of the coastal
zone to enable the public to make an informed decision of the extent to which the
state is fulfilling its duty in terms of section 3 of the NEM:ICMA. The Minister must
also prepare and regularly update a national report on the state of the coastal
environment based on pravincial reports submitted to the Minister.'*” Section 93
also prescribes that an MEC must prepare a report on the state of the coastal
environment in the Province every four years, and that it must contain any

information prescribed by the Minister.”

In terms of monitoring and information management, various environmental
statutes prescribe the development of specific information and monitoring
systems which are refevant in the context of LBMP. For example, Chapter 14 of
the NWA prescribes the establishment of national monitoring systems™"' and
national information systems'®™ in terms of water resources. The NWA also

prescribes the establishment of mechanisms to co-ordinate the monitoring of

1628 For example, it is acknowledged that South Africa's marine taxonomic groups are under-
represented on the World Conservation Union Red List (see IUCN 2010
hitp:/fwww.ivcnreolist.org/) due to a lack of baseline information on species biology,
population and distribution. 1t is also noted that the moniforing efforls have focused
largely on the commercial status of valuable marine resources instead of the ecological
wellbeing of the marine environment, Strydom and King Environmental management 491,

1629 S 93 of the NEMIICMA,

1630 Such reports do not need to te published in the provincial or national gazelte. Coastal
committees as prescrited by NEM:ICMA have to be consulted in the development of
such reports.

1631 NWA prescribes that national monitoring systems must provide for the collection of
appropriate information and data to assess the quantity, quality, rehabilitation and the use
of water resources, compliance with resource guality objectives, the health of aquatic
ecosystems, and atmospheric pollution which may influence water resources.

1632 National information systems may relate to hydrological information, water resource
quality, groundwater information, and a register of water use.
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water resources. Section 143 of the NWA prescribes that the Minister may make
regulations related to the monitoring and data collection and analysis. Moreover,
regulations'®® under the NWA require most authorised water uses to be
registered."™ This registration system is very important to enable informed
decision making relating to the management and monitoring of the use of water
resources. In terms of the NEMA, the competent authority must keep a registry of
applications and a record of environmental authorisations.'™™ The NEM:WA
prescribes the establishment of national waste information system{s).”*® The
national information system(s) must also include a register of waste management
activities that have been lcensed, specilying the holders of licences and the
locations where the licensed waste management activities are or may be
conducted. The MEC may also establish a provincial waste information system,
which must at least include the information required by the national information
system. It is also imponant to note that the NEM:WA enables the Minister to
require any person to provide, within a reasonable time or on a regular basis, any
data, information, documents, samples or materials to the Minister that are
reasonably required for the purposes of the national waste information system or
the management of waste.”™ South Africa currently does not have a

comprehensive emissions/pollutions release register, but significant progress has

1633  In terms of regulation 3{b) of GN R1352 12 November 1399 a person who uses water as
contemplated n § 21 of the NWA must, when called upon by the respornsible authority to
da so. register the water use.

1634 Refer to 5.3.3.2(a).

1635 S 11 of the NEMA.

1636 S 80 of NEM:WA prescribes thatl the wasle information system must provide for the
recording. collection, management and analysis of data and information that must include
data an the quantity and type or classification of waste gencrated, stored, transported,
treated, transformed, reduced, re-used, recycled. recovered and disposed of and may
include information an the levels and extent of waste management services provided by
municipalities; information an compliance with this Act: and any ather information that is
necessary for the purposes of effective administration of this Act. The objective ot the
national waste inforrmation system is to (a) store. verity, analyse, evaluate and provide
data and infarmation for the protectiort of the enviranment and management of waste; (b
provide information for the development and implementation of any integrated waste
management plan required in terms of the Act and (¢) prowvide information to organs of
state and the public.

1637 The MEC or a municipality may also require any person or organ of state to provide any
relevant data. information, documenis, samples or materials.
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been made in the development of a National Waste Information System (WIS),
which will contain information on the quantities, types and sources of waste of the
country’s landfill sites."® Significant progress has also been made in developing
a digital register of protected areas. Various environmental legislation also
prescribe a sectoral ecological status assessment, monitoring and information
management, for example in terms of biodiversity,'®* protected areas,™" nuclear

activities'®""

and ambient air quality."” EIAs and other environmental
authorisation also require an assessment of the environment where the proposed

activity should take place or which it might affect.
5.4.2 Effectiveness assessment

The SOER is one of the tools used to perform elfectiveness assessment of
environmental management programmes and measures, including regulatory

instruments.  Various acts encompass generic obligations 1o conduct

1838 DEAT State of the Environment of South Africa 2006 34.

18638 S 49(1) of NEM:BA prescribes thal the Minister must designate monitoring mechanisms
and set indicalors to determine the conservalion status of various components of South
Africa’s biodiversity, and any negative and positive trends affecting the conservation
stalus of the various camponents. The Minister may require any person, organisation or
organ of state involved in terms of subsection (1) in monitoring the matters referred 1o in
that subsection to report regularly to the Minister on lhe results of such moniloring
measured against the predetermined indicators. In terms of S 50 (1), the Minister must
promote research and other institutions on biodiversity conservation, including the
sustainable use, protection and conservation ot indigenous rescurces. Research on
biodiversity conservation may include: (a) the collection and analysis of information about
(i) the conservation slatus af the various components of biodiversity; (i) negative and
pasitive trends affecting the conservation status of various components; and (iii)
threatening processes or activilies likely to impact on thodiversity conservation; (b) the
assessment of sirategies and technigues for biodiversity conservation: (¢ the
determination of biodiversity conservation needs and priorities; and {d) the sustainable
use, protection and conservation ot ndigenous biological resources.

1640 In terms of S 50(3) of the NEM:PAA, the management authority of the national park,
nature reserve or world heritage site must establish syslems to monilor (a) the impact of
activities allowed in terms of subsection (1)(a) or (b) on the park, reserve or site and its
biodiversity; and (b) compliance with (i) any agreement entered into in terms of
subsection (1)(b); and (ii) any norms and standards set in terms of subsection (1)(c).

1641  In lerms of the NNRA, the national nuclear regulator must keep a recard of the
particulars; a map showing the location; and where applicable, diagrams showing the
position and limits of nuclear installations in respect of which a nuclear installation licence
has been granted. In terms of S 40. a record of nuclear accidents and incidents must be
kept.

1642 Interms of S B of the NEM:AQA.
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effectiveness assessment of programmes, instruments and measures, including
the most relevant ones in terms of LBMP, which are eftectiveness assessment
prescribed by coastal management programmes,'® catchment management

1648

strategies,’*” integrated waste management plans, and industries waste
management plans.’®® The EMP and EIP as prescribed by the NEMA™ must
also provide a certain level of effectiveness assessment of programmes,
instruments and measures. However, most of these obligations are rather
generic, and no specific guidance is provided to conduct such assessments.
They also do not prescribe the process to improve effectiveness after such

assessments.
5.4.3 Financial management

As reflected in international best practice,'®*” there are various types of financial
management-related instruments, including financial planning and financial

mobilisation and provision.
5.4.3.1  Financial planning

All relevant national departments, but especially DWEA, have to prepare their
annual budget through a business plan and strategic plan exercise that they have
to present to the parliament and cabinet for approval.®® The former DEAT
engaged in "a budget reform process in order to articulate its needs and the
constraints it experienceld] in giving effect to policy, and to articulate what ought
to be taken into account when government sets budget priorities and decides

1643 Interms of S 44-49 of the NEM:ICMA.

1844 S 8 of the NWA.

1645  interms of S 13 of the NEMWA.

1646 Interms of 5 40 of the NEMWA.

1647 Interms ol S 16 of the NEMA.

1648 See 2.3.4.2(c).

1649 PMG 2008 hitp /Awww.pmq.org.za/report/20080507-department-environmental-affairs-
20089-strategic-plan-budget for further information on 2008/8 DEAT Strategic plan and
budget.
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how to allocate resources™.”®™ The Strategic Plan for the Environmental Sector
2008-2013 and the Strategic Plan 01 April 2008-31 March 2011'%*' formed part of
this reform, to ensure that the implementation pricrities and plans of national,
provincial, and local departments were aligned in future. Improvement has been
observed in the alignment of national, provincial and municipal priorities in terms
of environmental management. However, there are still some imporant
disparities between Provinces and between municipalities. There is still a need
for rationalisation and standardisation. There was significant growth in the
budgets allocated for environmental quality and protection that is due 1o the
implementation and enforcement of pollution and waste management policy and
legislation, and the expenditure for the biodiversity programme was increasing
steadily.”™ The total former DEAT budget allocation for the 2008/9 financial year
was given as R3.01 billion, increasing to R3.4 billion by 2009/10."** The total
budget allocation for public entities was R1,2 billion, increasing to R1.4 billion in
the following year.”** But this also included tourism-related matters. As specified
above, most financial sources were from public finances. The DWEA budget had
traditionally been below 0.2 per cent of national budget expenditure.'®*

Transfers™® and subsidies made up a significant component of the department's

1650 DEAT State of the Environment of South Africa 70. These reforms inciude the
development of a common budget structure for the sector, the drafting of an
environmental Chapter tfor the Intergovernmental Fiscal Review {IGFR), the development
of a medium-term sector plan, and a policy review of the key areas of work in the sector,
The IGFR environmental Chapter analyses expenditure and budget trends and the
contribution of provincial budgets o the sector's development. The medium-term plan
sets out the sector's imptementation priorities and challenges for the next Medium Term
Expenditure Framework period (2006/2007-2008/2009).

1651  DEAT 2009 http.//www.deat.gov.za/AboutUs/StratDog/strat Plan.htmil.

1652 DEAT Stafe of the environment of South Africa 70

1853 The proposed budget baseline for 2010/2011 is 3.88B billion. See PMG 2010 hitp//www,
pmg.org.za/report/20100309-department-environimental-affairs-their-strategic-plan-and-

1654  Consult PMG 2008 htip://www.pmg.org.za/report/20080507-department-environmental-
affairs-20089-stralegic-plan-budqet for further information on the 2008/9 Strategic Plan
and Budget.

1665 DEAT State of the environment of South Africa 70.

1656  These transfers go to a range of bodies promoting tourism and managing national parks
and gardens, to tisheries, to social responsibility projects and to the weather service.
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budget, taking up almost 70 per cent of the total allocation in 2005/2006.'"
South Africa was a beneficiary of foreign aid for the environmental sector in
particular and, since 1994, for a variety of environmental programmes. Donor
assistance to the former DEAT constituted less than 4.5 per cent of its annual
budget in 2004/2005. Donor assistance would decline over the next couple of
years.'®* Moreover, most Provinces had declining environmental budgets, even if
Gauteng, the Western Cape, and KwaZulu-Natal had relatively adequate budgets
to do their work.'®

An alarming decrease in the marine and coastal management programme
expenditure estimates can be observed in Table 12 taking into consideration that
most of the budget of this programme is in any case allocated to fisheries
management. It demonstrates that marine and coastal management is not a

priority in terms of financial planning.

Moreover, many integrated regulatory instruments lack a comprehensive financial
management instrument related to financial planning.'®® Financial planning for
activities related to LBMP regulation needs to take place in each governmental
sphere. Most of the environmental statutes do not address the question of
financial management, 50 nc initial financial assessment is conducted to assess
the cost (for the public and private sectors) of the implementation of a specific

statute, instrument and/or measure,

1657 DEAT Stale of the environment of South Africa 70.
1658 DEAT State of the environrment of South Africa 70.
1659 DEAT State of the environment of South Africa 70.
1660 Referto 5.5.

362



Increasing expeaditure on soc il recwomibiley and tounsm
i) O
2 DB A KY
7
—': EIRIAR T+
i
—5 BIHEIN )]
= mi
A
L n o
n
6N 2004 e NE K "o, 00y
B T IS L RDTY el | azcaiens DL EALTIG N TOls Das
MLt Ao O et SLatag i o RLUE TSN
Vo I\ oraaty e s Kespoasl i

Table 12. Former DEAT programme expenditure estimates, 2000-2006 "%

5.4.3.2  Financial mobilisation and provision

The NWA is one of the main acts in this context."® It prescribes financial

mobilisation/provision instruments™ in terms of water resources. The NWA,

section 58, prescribes the design of a "pricing strategy for water use charges”.

n 684

The pricing strategy may contain a strategy for selting water use charges:

{a) for funding water resource management, including the related
costs of gathering information; monitoring water resource and
their use; controlling water resource, water resource
protection, including the discharge of waste and the protection
of the reserve; and water conservation;

(b) for funding water resource development and use of
waterworks, including the costs of investigation and planning;
the costs of design and construction; pre-financing of
development; the costs of operation and maintenance of
waterworks; a return on assets; and the costs of water

1661

1662
1663
1664

DEAT State of the environment of South Africa, and for latest figures see DWEA 2010
http:/iwww . pma.org. za/files/docs/100309stratplan. ppt.

For further information refer to Strydom and King E£nvironmental management 667-670.
Refer to 2.3.4.2{c).

For turther information refer to Kotzé and Bosman 2005 Obiter 128-145.
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distribution; and for achieving the equitable and efficient
allocation of water.

The scope of funding is aligned with international best practice, as it includes
monitoring, control activities, protection, waterworks planning, operation and
maintenance. This is a fairly broad scope in comparison to international best
practices.'™ The pricing strategy may differentiate on an equitable basis between
different types of geographic areas, different categories of water use and different
water users. The pricing strategy may also provide for a differential rate for waste
discharges, taking into account the characteristics of the waste discharged, the
amount and quality of the waste discharged; the nature and extent of the impact
on a water resource caused by the waste discharged; the extent of permitted
deviation from prescribed waste standards or management practices; and the
required extent and nature of monitoring the water use. This approach is flexible,
adaptative, takes into consideration local circumstances, and is aligned with
international best practice." In setting a pricing strategy for water use charges,
the Minister must consider the class and resource quality objectives for different
water respurces and may consider incentives and disincentives to promote the
efficient use and beneficial use of water and/or to reduce detrimental impacts on
water resources and/or to prevent the waste of water. This approach is aligned
with international best practice in terms of financial mobilisation, especially in
terms of the elements to be considered to determine the extent of the finance

required.'®

in terms of section 61 of the Act, the Minister may, subject to a regulation made
under section 62, provide financial assistance to any person for the purposes of
this Act, including assistance for making licence applications, in the form of
grants, loans or subsidies, which may be made subject to such conditions as the

Minister may determine. The pricing strategy for water use charges in terms of

1665 Refer 1o 2.3.4.2(c).
1666 See 2.3.4.2(¢).
1667  See 2.3.4.2(c).
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section 56(1) of the NWA was established in 1999.'%° The NWRS states that "the
charging system will be based on the polluter-pays principle and will address
point and diffuse sources of pollution”. The National Strategy also specifies that
the structure of tariffs currently being considered encompasses a basic charge, a
load-base charge proportional to the waste load, charges for excess loads, and
incentives. It is also noteworthy that according to the National Strategy,
"revenues from charges will be used to fund water quahty management activities
related to waste discharge or disposal”. The National Strategy also confirms that
the Act allows water users to trade water use entittements in terms of a policy
developed under section 25 of the Act, which is very comprehensive in this
context. The provisions of the WSA are also relevant in terms of financial

management instruments.’*®

However, the NEM:ICMA, which regulates the discharge of effluents into coastal
waters does not provide for a pricing system for the discharge of such effluents

which is regarded as a limitation of the Act in this regard.

Finally it is important to note the National Treasury Draft Policy Paper Framework
for Considering Market-Based Instruments to support Environmental Fiscal
Reform in South Africa, 20086."" The Draft Policy Paper is a step forward in
South Africa, as there has been a lot of hesitation and reticence towards the
development and implementation of economic-based instruments in the context
of environmental management."””" The Draft Policy Paper is mainly aimed at
identifying, analysing and assessing the different available instruments and
praviding recommendations towards an environmental fiscal reform in terms of
environmental taxes and incentives. As stated in the document, the Draft Policy

Paper seeks to "explore how environmentally-related taxes and charges could

18668 GN R1353 12 November 1399.
1669 See 2.3.4.2(c).
1670  For lurther information about the use of environmental market based instruments in South
frica see Paterson 2005 SAJL 182-216.
1671  For further informalion see Paterson Pruning the money-tree o ensure sustamable
growih: Facilitating sustanable development through market-based instrumenits
PERPELJ 2006(9)3.
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assist in progressing towards the achievement of environmental goals and
objectives in a cost effective manner”. As a preliminary statement the Draft Palicy
Paper states that the rationale behind market-hased instrument is to correct
environmentally-related market failures, like the cost to use . The focus of the
policy is mainly on revenue-raising instruments (specifically environmentally-
related taxes and charges) in opposition to expenditure instruments (e.g. direct
and indirect subsidies). The Draft Policy Paper states that the current
environment-related taxes in South Africa account for approximatety 2 per cent of
the GDP and just under 40 per cent of total tax revenue. The Draft Policy Paper
provides a formal definition of environment-related tax "as tax whose base is a
physical unit (or proxy of it) that has a proven specific negative impact on the
environment".”? The Draft Policy Paper emphasises the fact that market-based
instruments are only one option to correct market failures. There are other
options encompassing appropriate regulations, tradable permits or information
strategies.'®”® The Draft Policy Paper provides a very comprehensive overview of

the current environmentally-related taxes and charges, covering mainly the

1672  While assessing the framework for erwironmentally-reiated taxes, the policy states the
overarching objectives which are to guide the assessment and recommendation process
revenue-raising objectives; the “double dividend" hypothesis; maintenance of a coherent
tax policy framework; improving markets and the allocation of resources; equity issues;
and the impact on the poor. The paper also emphasises the importance of tax incidence,
formal and effective.

1673 The draft policy demonstrates that in the choice of policy instruments, “a tailored and
stylised" solution is necessary for each environmental objeclive. The documenl provides
usefyl guidelines to facilitate the choice of instruments. The policy document provides a
list of criteria which should always be considered during the selection process. including
negalive environmental externalities; positive environmental externalities; the under-
proviston of public goods; information uncertaintly; static efficiency; varying damage costs
over difterent locations; dynamic efficiency; complexity; distrtbutional and compeliiveness
issues, The draft policy highlights the need lo assess the most appropriate level of
government for each market-based instrument in consideration of lhe nalure, source,
location, impact, and mntergovernmental relalions issues. Then the document provides
information regarding the policy development process, which should include the foliowing
sleps: goals and objectives setting; justification of governmental imervention:
government's intent; options assessment: and design issues. The dralt policy paper also
provides an assessment malrix lo select the most adequale and appropriate
environmentally-related taxation, mainly based on the following assessment criteria:
neutrality, equity; certainly; cost minimisation; environmenlal effectiveness; support to
tax, legislative aspects; lechnical and administrative viability; competitiveness eHects,
digtributional impacts: and adjoining policy areas.
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following areas: transpor fuels, vehicle taxation, aviation levies, electricity, water
supply and waste water, mining, and waste. Overall, there are very few
environmental taxes and/or incentives in South Africa which can assist in the
regulation of LBMP. The most relevant in terms of LBMP are those related to
water supply and waste water. However, the regulatory instruments related to
financial mobilization provided by the South African regulatory framework and
relevant in the context of LBMP seem to be limited. For example, no concrete
budget was developed for the implementation of the South African National
Action Plan (NPA) and no financial mobilization measures were consequently
adopted.

5.4.4 Public participation and capacity building

The South African environmental legal framework places a strong emphasis on
public participation.'® Most environmental statutes encompass comprehensive

and extensive public participation requirements.'®™ Public participation is required

1675

for most environmental policy®” and legislation'™”" developments, environmental

1680

authorisations,”*  plans,"””  programmes, strategy development and

implementation. '®®’

1674 NEMA prescribes in its Preamble that law should estatlish procedures and institutions to
facilitate and promote public participation in environmental governance. Also see Pollard
and Du Toit 2008 Water SA 707-713. Also see Murombo 2008 PER 1-32; Du Plessis
2008 PER 1-34, Field 2005 SALJ 748-765; Sowman 1994 Town and Regional Planning
20-30; Bray 2003 SA Public Law 121-138: Kidd 1299 SAJFELP 21-31.

1675 For example NEMA and S 9 of NWA,

1676  For example the stakeholder engagemen! process required in the development of policy
documents ke White Papers.

1677 For example lhe extensive public participation ({stakeholder consultation) process
conducted for the NEM:ICMA.

1678 The EIA public participation process is regarded as very comprehensive GN R385, the
sections on "interested and affecled parties consultation”.

1679 For example, public participation for the developmenl of the integraled waste
management plans in terms of NEM:WA.

1680 For example, public participation for the development of coastal management
programmes in terms of the NEM:ICMA.

1681  For example, public participation for the development of the catchment management
strategies, S 9 of NWA.
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In terms of capacity building, the lack of government capacity is a great challenge
for environmental management in South Africa.'®™ Many statutes prescribe
capacity building.”* EIP and EMP in terms of the NEMA also prescribe focused
capacity building. However. it is recognised that "there is a critical lack of
capacity in the implementation arms of government, particularly at local
government level. An environmental capacity-building programme for local
government should be rolled out natienally".™* The former DEAT announced in
August 2005 that R10 million would be set aside in 2006 for an environmental
awareness campaign to implement more environmentally friendly practices.
Existing awareness initiatives would be combined to give the single campaign

greater prominence.
5.4.5 Compliance and enforcement'®*

The lack of effective enforcement and compliance, especially at the municipal
and provincial government level, may impair the efficiency and effectiveness of
the regulatory framework in terms of environmental management generally, and
more specifically LBMP regulation.Most environmental legislation provides that
the failure to comply with the legislated provisions is an offence and prescribes
maximum penalties to be imposed.”®® It is also recognised that South Africa's
current environmental regime encompasses “elements of both the rationalist and
normative theories of compliance"."®™ Environmental law in South Africa

encompasses a suite of environmental compliance and enforcement

1682  For further information on capacity building consult DEAT State of the environment of
South Africa 2006 Chapter 3.

1683 MPRDA. MLRBA, NEMA, and NWA. For further information on pubhc participation consult
DEAT Environmental autlook 2006 Chapter 3.

1684 DEAT Stafe of the environment of South Africa 2006 70.

1685 For an averview of environmental compliance and enforcement in South Africa. see
Paterson and Kotzé Environmental compliance and enfarcement Chapter 3 S 2.3; Burnet
2008 Without Prejudice 52-54; Stokes 2008 ReSowrce 13-14: Furter 2004 IMIESA 25-26.

1686 Kidd Eavironmental law 33. For further information consult Kidd, Environmental law 21-
33.

1687 Paterson and Kolze Environmental compliance and enforcemsnt 45.
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mechanisms. Command-and-control  instruments™™  include (a) criminal
measures,”™ for example criminal offences and sanctions; (b) administrative
measures, "™ for example compliance notices, abatement notice procedures, the
withdrawal/suspension of authorisations, and directives; and (c) civil
measures, ' that include interdicts and judicial review. Alternative compliance
instruments include incentive-based measures,™ for example economic
instruments, financial security, market-based instruments, regulatory incentives
and information-based incentives; and voluntary measures,’*™ for example self-
regulatory measures and co-regulatory measures. It is also notewarthy that in
addition to the compliance and enforcement functions of the state, individuals
also have access to legal mechanisms to ensure the eftective implementation,
compliance and enforcement of environmental law. The main statutory

instrument in this regard is locus standi, as prescribed by the Constitution.'®*

1688 In this context, Ihe command-and-control approach involved two rmain process, the
prescription of legal obligations and then the compelling of compliance with the use of
enforcermnent mechanisms. For further information see Paterson and Kotze Environmental
comphance and enfarcement 50-61.

1689  For furlther information refer to Paterson and Kotzé Environmental compliance and
enforcement 53-55. It is noleworthy that Sirydom and King In Environmental
management 243-257 argue that there are inherent weaknesses to criminal sanctions
ncluding: burden of time and costs, reactive nature ol criminal faw, problem of proof,
procedural safeguard, preparation of cases for prosecution, officials’ altendance in court,
and the "moral" aspect of criminal law. They also refer to the “contingent weaknesses" of
criminal law including: inadequate poheing, lack of public awareness, difficulties ot
investigation, lack of experlise of court olficials, and inadequate penalbes.

1690 They are potenhally more expedient and cost etfective for environmental enforcement
than crimmal measures. For further information reler to Paterson and Kotzé
Environmental compiiance and enlorcement 55-56.

1691  For further information refer 1o Paterson and Kotzé Environmental compliance and
enforcement in South Alrica 57-58.

1692 For further information refer to Paterson and Kotzé Environmental compliance and
enforcement in South Africa 58-59.

1893  For further information refer to Paterson and Kotzé Environmental compliance and
enforcement in South Alrica 60.

1694 & 38 states that “anyone listed in this S has the right to approach a competent court,
alleging that a right in the Bill of Rights has been intringed or threatened, and the court
may grant appropriate refief, including a declaration of rights, The persons who may
approach a court are: anyone acting v their own interest; anyone acting on behall of
another person who canriot act in their own name; anyone acfing as a member of, or in
the wilerest of, a group or class of persons; anyane acting in the public interest; and an
assaciation acting m the interest of its members". For jurther information consult Kidd
Environmental  law 26-33, Palerson and Kotzé Envronmental comphance and
enforcement Chapter 8 and Strydom and King Environmental management 263-267.
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Kidd'™ indicates that the effectiveness of legislation depends on its enforcement,
and that the role of the state is therefore vital for implementation. He also
indicates that "despite the extensive provision of criminal sanctions in South
African environmental legislation, there have not been many successful
prosecutions in the environmental sphere”.®™ He also indicates that there is a
number of shortcomings in the use of criminal sanctions in this context.” It is
also recognised that South Africa's environmental compliance and enforcement
regime has “"thus far unfortunately developed in a rather piecemeal manner,
focusing on various regulatory priorities and relying heavily on traditional criminal

and administrative measures",'%

However, enforcement and compliance have lately been given special attention
with the reinforcement and extension of the powers of the environmental

management inspectorate (the EM! or Green scorpions)’™ and Blue

16895  Kidd Environmental law 18.

1696  Kidd Environmental law 22.

1697  Kidd indentifies the following shoricoming: sanctions are based on a reaclive rather than
pro-active regulatory approach, inadequate policing, difficulties in investigation, the cost
ot prosecution, the problem of proof, the lack of expedise, the inadequacy of penalties,
the attitude of the public, the dependence on administrative efficiency. and delay. Kidd
Environmental law 22.

1698 “Moreover pressing capacity and resource constraints, fragmented institutional structures
and political pressures for immediate and visual results have effectively stunted not onily
the implementation of these traditional measures but also undermined the opportunity for
relevant authorities to step back from their regulatory functions in arder to think critically
about how to formulate a more effective environmental compliance and enforcement
regime In South Africa”. Paterson and Kotzé Environmental compliance and enforcement
61. It was recenlly indicated that "SA’s waler crisis is real, with a slew of recent repons
warning that remedial action is imperative; this as the Water Department reveals that it is
understaffed and ill-equipped 0 enforce government policy, writes Legalbrnef. Water
AHairs Minisler Edna Molewa says the Water Atfairs Department has less than a third of
the officials it needs to enforce compliance with water quality and pollution laws. A report
n The Times notes that in a written reply 10 a parhamentary question, she said the
department had only 31 full-time staff for enforcement, monitoring and compliance across
SAY, tor futher information see The Times 2010 hip:/fwww. timeslive.co.zaflocal/
article781645.ece/Huge-shortage-of-enforcement-officials--Water-minister.

1693 As created in terms of & 31 A of the NEMA. "South Africa’'s highly specialised
environmental police unit, known as the 'Green Scorptons,' has embarked on a national
drive to crack down on contraventions of environmental laws", Engineering News 2007
htip://www.engineeringnews.co.za/article/green-scorpions-conduct-national-enforcement-

Enwvironmental compliance and enforcement 37-38 and 88-96.
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scorpions.”™ The EMI! is a "body appointed from different government
departments in all three spheres of government" which have specific compliance

1701

and enforcement power and powers in terms of specific environmental

792 Mareover the National Environment Laws Amendment Act

management acts.
44 of 2008, which authorises the inclusion of the NWA in the definition of "a
specific environmental management act”’™ and which extends the scope of the
EMI to the NWA'™ is regarded as a comprehensive {egal progression to address
water pollution, including LBMP. Specific efforts have also been undertaken to
rationalise the environmental enforcement framework in South Africa, in terms of
powers, capacity, environmental offences, crimes, and adequate fines. Fines for
environmental offences have been significantly increased for specific
environmental acts.””™ Moreover, new and innovative compliance and
enforcement instruments are being established. For example, the NEM:WA
introduces a "waste impact report”.”’® The main enforcement/compliance entities
in terms of the Act are the EMI appointed in terms of the NEMA, the waste

management officers (as prescribed by the NEM:WA) and the Minister of DWEA.

1700  Strydom and King Environmental management 865.

1701 For further informalion aboul their powers and functions see S 31A of the NEMA and
Patersun and Kotzé Environmental compliance and enforcement 93-94,

1702 Paterson and Kotzé Environmental compliance and enforcement 37-38.

1703 S 3 of the Amendment Act.

1704 S 3 of the Amendment Act, "inserhon of 31BA (1) The Minister of Water Affairs and
Forestry may (a) designate as an environmental management inspector, any sla!f
member ot (1} the Department of Water Affairs and Forestry; or (i) any other organ of
state; and (b) at any time withdraw a designation made in lerms of Par. {a). (2) A
designation in terms of subsection (l){a){ii} may only te made by agreement between the
Minister of Water Affairs and Foreslry and the relevant organ of state".

1705 National Environmental Laws Amendment Act 14 of 2009.

1706 In terms of S 66 ot NEM'WA, an ernvironmental management inspecior appointed n
terms of the NEMA may in writing, require any person to submit a waste impact report in
a specified form and within a specified period o the environmental management
inspector if the environmental managemenl inspeclor on reasonable grounds suspecis
that such person has on one or more occasions contravened or failed to comply with this
Acl or any conditions of a wasle management licence or exemption and that the
contravention or failure has had ar is likely 1o have a detrimental effect on health or the
enviranment, including social conditions, ecanomic conditions, ecological conditions or
cultural heritage, or has contributed to the degradation of the environment. A waste
management officer may, in writing, require any person to submit a waste impact report in
a specified torm and within a specified period 10 the waste management officer if a review
ol a waste management licence is undertaken.
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The NEM:WA prescribes specific offences in terms of waste management and
specific penalties and fines. The highest penalty is a R10 000 000 fine and
imprisonment not exceeding 10 years. The NEM:WA also specifies that a fine
contemplated in terms of this Act must be determined with due consideration of
the severity of the offence in terms of its impact or potential impact on the health,
well-being and safety of the public, the state of the environment, and the
monetary or other benefits that accrued to the convicted person through the
commission of the offence. Moreover, the latest statements from the Minister of
DWEA indicate that the effort to strengthen environmental enforcement and
compliance will carry on with the new administration.””” it is also noteworthy that
specialist environmental courts were created (one of which in Hermanus was
dedicated to prosecuting marine-related offences), but they have since been
dishanded. However, recent statements by the DWEA Minister indicate that such
specialist environmental courts are going to be re-established.” The range of

% and can assist

potential offences in the coastal zone is extremely diverse
LBMP regulation. However, the development of compliance and enforcement in
terms of pollution, waste and EIA has been slow "mainly due to inadequate
legislative framework, inappropriate skills, lack of functional specialisation and
inadeguate human resource capacity".'* DWEA is the pivotal department in
terms of environmental compliance and enforcement. The provincial

envircnmental departments are also very important. Lately, the phenomenon of

1707  “We are re-opening the [environment] courts... We are looking at partnerships with all the
law enforcement agencies because this is a big issue - we are dealing with [international
crime] syndicates. The courts need to be re-opened”. She noted that the biggest issues
pertaining to the re-establishment for the dedicated courts were funding arrangements
and skills development. However, she noted that the DWEA had been hard at work to
develop the necessary skifls, News 24 2009 hitp://www.news24.com . She also indicated
that between April 2008 and March 2009, the number of environmental management
inspectors had increased from 866 to 803, Engineering News 2009
hitp://www, enqineeringnews.ca. za/article/sa-lo-have-dedicated-environmental-courts-
next-year-sonjica-2009-11-25.

1708 DWEA Minister indicated that dedicated courts to deal specifically with infringements
against the South African environmental acts were likely to become effective in 2010,
Engineering News 2009 hltp://www.engineeringnews.co.zajarticle/sa-10-have-dedicated-
envirpnmenial-courts-next-year-sonjica-2008-11-25.

1709  Paterson and Kotzé Environmenial compliance and enforcement 29,

1710 Paterson and Kotzé Environmental compliance and enfarcement 81.
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decentralisation’” in terms of environmental compliance and enforcement has
been observed, in which various functions relating to waste management, air
quality and coastal zone management have been statutorily'? allocated to local
government.”’® However, the lack of human resource capacity at local
government level is still a concern.'”™ Local government also has an important
role in terms of compliance and enforcement regarding local land-use and

1715

planning.

The executive branch is "the branch of government" which makes decisions
pertaining to environmental authorisations and it has a vital role to play in terms
of compliance enforcement.”" The judiciary also plays a critical role in terms of
compliance and enforcement.”"” All spheres of government (national, provincial
and local}) have "a key role to play in environmental enforcement and
compliance”.'® However, Du Plessis™™* thinks that this role has been
undermined to a degree by significant overlap in the responsibilities of the
various spheres, which has resulted in legislative and institutional fragmentation,
and has ultimately created functional duplication and contusion. In this contexi,
Du Plessis'™ also argues that co-operative governance is regarded as a
necessary precursor for the development of effective environmental compliance

and enforcement in South Africa."””

it is recognised that South Africa has a progressive regulatory framework for
environmental management at national level, but the "lack of enforcement and

1711 Referto 3.1.2.

1712 By the NEMICMA, the NEM:WA and the NEM:AQA.

1713  Also see Paterson and Kotzé Environmental compliance and enforcement 85-87.

1714  Referto 5.4.4.

1715  Paterson and Kotze Environmental compliance and enforcement 87.

1716  Palerson and Kotzé Environmental compliance and enforcement 29,

1717  Paterson and Kotzé Environmental compliance and enforcement 30. Also see pages 34-
37 for further information about the role of the judiciary role in terms of environmental
compliance and enforcement.

1718  Paterson and Kotzé Environmental compliance and enforcement 33.

1719 Paterson and Kotzé Environmental compliance and enforcement 33.

1720 Paterson and Kotzé Environmental compliance and enforcement 33. Refer to 5.6.2 for
further information on co-operative governance.

1721 Paterson and Katzé Environmental compfiance and enforcement 33,
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implementation of policy and legislation on the ground is a major hindrance to
ensuring environmentally sustainable development".”?® |t is argued that the
content of the terms “environmental compliance and enforcement" has adopted
its "own peculiar flavour in South Africa",'™ by addressing compliance with
statutory environmental requirements and other non-binding standards.”™

5.5 Integrated regulatory instruments

Environmental legislation in South Africa also prescribes various integrated
regulatory instruments, most of which combine direct and indirect instruments.

5.5.1 Duty of care
5.5.1.1 Duty of care and the NEMA: “reasonable measures"™’™

Section 28 of the NEMA prescribes that:

28 (1) Every person who causes, has caused or may cause significant
pollution or degradation of the environment must take reasonable
measures to prevent such pollution or degradation from occurring,
continuing or recurring, or, in so far as such harm to the environment is
authorised by law or cannot reasonably be avoided or stopped, to
minimise and rectify such pollution or degradation of the environment.

(1A) Subsection (1} also applies to a significant pollution or degradation
that (a) occurred before the commencement of this Act; (b) arises or is
likely to arise at a different lime from the actual activity that caused the
contamination; or (c) arises through an act or activity of a person that
results in a change to pre-existing contamination,

This duty of care 15 regarded as "far reaching", especially in terms of its
retrospective effect, as it includes "historic pollution",'* which might be relevant
in terms of historic sediment-related pollution of the marine and coastal

1722  Paterson and Kotzé Environmental compliance and enforcernient 45.

1723  Paterson and Kolzé Environmental compliance and enforcement 45.

1724  For furtheyr information see Paterson and Kotzé Environmental compliance and
enforcement 45-46.

1725 For further information about NEMA and the duty of care see Strydom and King
Environmental Management 211-212.

1726 Slrydom and King Environmental Management 211. The authors also point out that
unfortunately NEMA does nol minimis change in ecological processes in any
environmental medium would not constitute "significant pollution®.
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environment due o LBMP. The persons on whom the NEMA imposes an
obligation to take reasonable measures include an owner of land or premises, a
person in control of land or premises, or a person who has the right 10 use the
land or premises an which or in which any activity or process is or was performed
or undertaken or any other situation exists, which causes, has caused or is likely
to cause significant pollution or degradation of the environment. The “reasonable
measures” may include direct or indirect regulatory instruments, including: the
investigation, assessment and evaluation of impacts; awareness raising and
training for employees; cessation, maodification or control of any activity or
process causing pollution or degradation; control of pollution movements or the
cause of degradation; the elimination of any source of pollution or degradation; or
the remediation of the effects of the pollution or degradation. The duty of care
might assist in the regulation of LBMP. However, it is noleworthy that the
practical implementation and enforcement of the duty of care has proved difficult.
It is understood that the determination of the "reasonable measures" is not
always an easy task, and that further practical and possibly sectoral guidance
could assist effective implementation. Section 28(14) is alsc relevant in this
context, and might be more useful in terms of LBMP regulation, as it has a

broader scope.”™

5.56.1.2 The NEM:ICMA: a new degree of duty of care for the coastal
environment

As previously stated, section 68(1) of the NEM:ICMA prescribes that the term
“environment" as it occurs in section 28 of the NEMA must be read as including
the coastal environment. Section 58(1) of the NEM:ICMA prescribes that section
28 of the NEMA applies to any impact caused by any person, which has an

1727 Inserted by the Natonal! Environmental Laws Amendment Act 14 of 2009, S 28(14)
prescribes that “Na persan may (a) unlawfully and intentionally or negligently commit any
act or omission which causes significant or is likely to cause significant pollution or
degradalion of the enviranment; (b} unlawfully and intentionally or neghgently commit any
act or omission which detrimentally affects or is likely to aflecl the environment in a
significant manner; or (c) refuse to comply with a Directive issued under S 28.
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adverse effect on the coastal environment.”® The NEM:ICMA also prescribes
that the definition of "significant pollution or degradation of the environment” in
terms of the NEMA must be read to include an "adverse effect on the coastal
environment”. The definition of "pollution” in the NEMA makes reference to "any
change" in the environment which has an "adverse affect on human health or
well-being or on the composition, resilience and productivily of natural or
managed ecosystems, or on materials useful to people, or will have such an
effect in the future". However, the NEMA does not provide a definition for
"adverse effects”. in this context, it is noteworthy that the NEM:ICMA provides a

definition for "adverse affect” as meaning:

... any actual or potential impact on the environment that impairs, or may
impair, the environment or any aspect of it to an extent that is more than
trivial or insigniticant and, without limiting the term, includes any actual or
potential impact on the environment that results in a detrimental effect on
the health or well-being of a person; an impairment of the ability of any
person or community to provide for their health, safety or social and
economic needs; or a detrimental effect on the environment due to a
significant impact or cumulative effect of that impact taken together with
other impacts.

Considering the above, the following preliminary comments can be made. Firstly,
the legal introduction of the definition of "adverse eflects” in the NEM:ICMA might
create interpretation challenges. The interrelationship between "poliution” and an
"adverse effect" in terms of the NEM:ICMA is unclear. Secondly, in terms of the
legal and practical implications of this "extension" of the scope of section 28 of
the NEMA, the scope of the duty of care seems to have been significantly
extended. The scope in relation to the coastal environment seems not to be
restricted to “significant pollution or degradation of the environment", as
prescribed under the NEMA, but would include "any actual or potential impact ...
that is more than trivial or insignificant”. It can therefore be argued that this
definition within the NEM:ICMA creates two degrees of the statutory

environmental duty of care; a general one and a “stricter and extended" one

1728 The terminoloqy used is different from that used in NEMA, a discrepancy which might
cause problems in implementation.
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applicable only 1o the coastal environment. The statutory reference to a
‘cumulative effect” in the definition is considered to be a progressive legal
advancement, especially in the context of the regulation of LBMP. It is anticipated
that the terminology used in the definition of an "adverse affect" might present
certain practical and legal challenges, such as the indeterminate nature of the

assessment of an impact to determine if it is more than "trivial® or "insignificant".

In terms of section 58(2) of the NEM:ICMA, the persons to whom the

abovementioned duly of care in relation to the coastal environmental applies

include:
. a user of coastal public property;
. the owner, occupier, person in controt of or user of land or premises on

which an activity that caused or is likely to cause an adverse effect
occurred, is occurring or is planned;

. the owner or person in charge of a vessel, aircraft, platform or structure at
sea, or the owner or driver of a vehicle, in respect of which any activity that

caused or is likely to cause an adverse effect, occurred, is occurring or is

planned;
. the operator of a pipeline that ends in the coastal zone; and
) any person who produced or discharged a substance which caused, is

causing or is likely to cause, an adverse effect.

Therefore in the context of the coastal environment, the onus of the duty of care
has also been extended to a wider range of persons. For example, the onus is
now extended 1o the producer or discharger of a producl {e.g. a producer or
discharger of pesticides or chemicals) who must take reasonable measures to
prevent any adverse effect (occurring, continuing or recurring) on the coastal
environment from the substance/product produced or discharged.”” The
"extension” of the duty of care prescribed by seclion 28 of the NEMA to the

1729 See 6.3.2 which analyses 11 detail the provisions of the NEMICMA in the conlext of
LBMP from products and substances.
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coastal environment is a progressive legal achievement which is necessary to
ensure the protection, conservation and sustainable development and use of
South Africa's coastal zone, and ultimately LBMP regulation. However, the
provisions of the NEM:ICMA in this regard could create certain legal
inconsistencies and challenges. A direct amendment of section 28 of the NEMA
might have been more prudent and appropriate and/or an alignment of the two

duties of care could have been more effective.
55.1.3 The NWA: a special duty of care in terms of water resource pollution

Section 19 of the Act prescribes a general duty of care 10 prevent and remediate
effects of pollution on the nation's water resource. This seclion prescribes that an
owner of land, a person in control of land or a person who occupies or uses the
land on which any activity or process is or was performed or undertaken; or any
other situation exists, which causes, has caused or is likely to cause pollution of a
water resource must take all reasonable measures to prevent any such pollution
from occurring, continuing or recurring. This duty of care has a strong focus on

pollution.

Currently, the duty of care is directly linked to the land from which an activity,
process or situation causes, might cause or has caused pollution. In order {0 be
more effective in terms of LBMP, such a duty of care should at least be extended
to the following category of potentially responsible persons:

. Producers, manufacturers and users of products containing substances
which might affect the water quality;

. Persons responsible for a process or an activity; and

. Any other person involved in the event which causes, has caused or is

likely to cause pollution of a water resource.

Such a duty of care is relevant only in the context of coastal wetlands and
estuaries. The interrelationship between the NWA and the NEM:ICMA in terms of
the duty of care for pollution of coastal wetlands and estuaries is currently
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unclear. The superposition of duty of care between the NEMA, the NWA and the
NEM:ICMA might also impair integrated environmental management and

pollution control.
55.1.4  The duty of care in terms of waste management

In terms of the NEM:WA, a holder of waste must, within the holder's power, 1ake

all reaspnable measures:

) To avoid the generation of waste and where such generation cannot be
avoided;

. to minimise the toxicity and amounts of waste that are generated;

. to reduce, re-use, recycle and recover waste;

. where waste must be disposed of, to ensure that the waste is treated and

disposed of in an environmentally sound manner;

. to manage the waste in such a manner that it does not endanger health or
the environment or cause a nuisance through noise, odour or visual
impacts;

. to prevent any employee or any person under his or her supervision from
contravening this Act; and/or

. to prevent the waste from being used for an unauthorised purpose.

Such a duty of care in terms of waste has the potential to reduce LBMP. The
NEM:WA prescribes that the reasonable measures contemplated in this section
may include measures: (a) to investigate, assess and evaluate the impact of the
waste on health or the environment; (b) to cease, modify or control any act or
process causing the pollution, environmental degradation or harm to health; () to
comply with any norm or standard or prescribed management practice; (d) to
eliminate any source of pollution or environmental degradation; and (e) to remedy
the effects of the pollution or environmental degradation. The duty of care will
ultimately reduce LBMP related to waste. The "reasonable measures", which are
focused on pollution management from waste-related activities, have the
potential to effectively requlate and reduce LBMP. However, from a legal
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perspective this duty of care seems limited to the reasonable measures within the
waste holder's power, which is a new legal concept introduced in this context by
the NEM:WA. This new concept might introduce interpretation issues which might

impair the effective control of LBMP from waste.

Overall, in terms of the duty of care, it is suggested that each form of duty of care
has its own merits, but their superposition might ultimately create a level of
complication in environmental law which may ultimately impair effective pollution
management, including LBMP regulation and integrated environmental regulation

and management.
5.5.2 National Water Resource Strategy

The National Water Resource Strategy, 2005 (NWRS) provides the framework
for the protection, use, development, conservation, management and control of
water resources for the country as a whole. It also provides for the framework
within which water will be managed at regional or catchment level, within defined

water management areas, as stated in the strategy document itself:

The National Water Resource Strategy must provide information about
the ways in which water resources will be managed and the institutions
to be established. It must also provide quantitative information ahout
the present and future availability of and requirements for water in each
of 19 water management areas and propose interventions by which
these may be reconciled. The Mational Water Resource Strategy must
also quantity the proportion of available water in each water
management area ihat falls under the direct control of the Minister in
terms of her or his national respansibilities. '

Section 6 of the NWA prescribes that the NWRS must:"7®

. Set out the strategies, objectives, plans, guidelines and procedures and

institutional arrangements relating to the protection, use, development,

1730 DWAF National Waler Resource Strategy 8.
1731 Only the most relevant contents of the National Waler Resource Strategy in terms of
LBMP are referred to here.
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conservation, management and control of water resources within the

framework of existing relevant government policy.

) Provide for at least: the requirements of the reserve; water resources from
which particular requirements must be met; actions to be taken to meet
projected future water needs; water use of strategic importance; establish
water management areas and determine their boundaries; contain
estimates of present and future water requirements; state the objectives in
respect of water gquality to be achieved through the classification system
for water resources provided for in this Act; determine the inter-relationship
between institutions involved in water resource management; and promote
the management of catchments within a water management area in a
holistic and integrated manner.

GN R65 of 2005 established the NWRS.”* The NWRS is a strategic document
setting out broad objectives and principles.'™ It does not per se operationalise
and facilitate the practical implementation of the NWA. It can be regarded as a
guide to develop the various regulatory instruments and tools prescribed by the
NWA. The exact legal nature and binding character of the strategy is also limited.
Section 7 of the NWA prescribes that the former DWAF (now the DWEA)
Minister, the DWAF Director-General, any organs of state and water
management institutions must give effect to the NWRS when exercising any
power or performing any duty in terms of the NWA. Section 7 does not require
that they comply, are aligned with, or ensure the compatibility of their actions,
measures, decisions or programme with the NWRS. The practical implications of
the obligation "to give effect” are unclear, especially when we considered that the
catchment management strategies have not yet been developed for example.
The legal effects and status of the NWRS are further limited in two other ways.

1732  GN R65 in GG 27199 28 January 2005.
1733 For turther information about the National Water Resource Strategy see Strydom and
King Environmental management 655-657.
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In terms of the entities and persons which must consider and give effect to the
NWRS, only the DWEA Minister, the Director-General, an organ of state and
water management institution must consider and give effect to the NWRS.
Therefore, other government departments at national and provincial levels,
Ministers and possibly organs of state with no relation with water management do

not seem to have to give effect to the NWRS' provisions.

In terms of the ambit/scope within which the former DWAF Minister, the Director-
General, an organ of state and a water management institution must consider
and give effect to the NWRS. They have to consider and give effect to the NWRS
only when exercising any power or performing any duty in terms of the NWA,
Therefore, the NWRS is relevant only within the scope of the NWA. It does not
have any legal implications in any other regulatory sectoral areas, inter alia,
mining, agriculture, or planning. Moreover, the NWRS does not per se address
the protection, use, development, conservation, control and management of

coastal and marine waters and resources.

This limited scope and lack of integration might impair the regulatory importance
of the NWRS and its provisions in terms of LBMP regulation. Moreover, it
noteworthy that the NWRS has limited provisions in terms of financial

management instruments, a fact which is regarded as a further limitation.”*
5.5.3 Catchment management strategies'®

Section 8 of the NWA prescribes that every catchment management agency
(established for each water management area) must "progressively develop a
catchment management strategy for the water resources within its water
management area". According to section 9 of the NWA, a catchment

management strategy must:

1734 Only Chapler 4 of the stralegy addresses water pricing, water users' charges and
financial assistance, but in a very limited way. There is no reference to a financial
pravisions instrument per se.

1735 Alsp see Pollard and Du Toit 2008 Water SA 671-679 and Pollard and Du Toit 2008
Waler SA 707-713.
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take into account the class of water resources and resource
quality objectives, the requirements of the reserve and, where

applicable, international obligations;
not be in conflict with the NWRS;

set out the strategies, objectives, plans, guidelines and
procedures of the catchment management agency for the
protection, use, development, conservation, management and

control of water resources within its water management area;

take into account the geology, demography, land use, climate,

vegetation and waterworks within its water management area;

contain water allocation plans which must set out principles for

allocating water;

take account of any relevant national or regional plans prepared
in terms of any other law, including any development plan
adopted in terms of the Water Services Act 108 of 1997;

enable the public to participate in managing the water resources

within its water management area;

take into account the needs and expectations of existing and

potential water users; and

set out the institutions to be established.

These strategies should integrate direct and indirect regulatory instruments and
establish an integrated approach for each catchment management area, which is
regarded as being aligned with international best practice in this context.
However, section 11 of the NWA prescribes that only the Minister and the
catchment management agency concerned must give effect to any catchment
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management strategy established when exercising any power or performing any
duty in terms of this Act. Therefore, the legal effects and/or status of a catchment
management strategy are limited to the same exient as the NWRS, as
demonstraied above. All catchment management agencies (CMASs) have been
established,”* but none has yet adopted its respective catchment management
strategy. "At present the CMAs have not assumed responsibilities for managing

the water resaurces of their respective water management area".'™’

It is currently uncertain if the catchment management strategies (especially far
the catchments directly connected to the coastal environment) will include a
section dealing with the interconnection between the catchment water resources
and the coastal and marine environment. Such an inclusion could be regarded as
a progressive approach, but it could also be legally challenged. In terms of
section 8 of the NWA, a catchment management agency must, by notice in the
Government Gazette, establish a caichment management strategy "for the
protection, use, development, conservation, management and contral of water
resources within its water management area”. In terms of the NWA, coastal and
marine waters are excluded from the nation’s water resources. Therefore, it could
be submitled that if a catchment management agency provides for the protection,
use, development, conservation, control and management of coastal and marine
waters in its catchment management strategy, it is actually doing so without a

legal mandate and without the appropriate authority.

Mareover, the catchment management strategies do not have to encompass

financial management instruments, a fact which is regarded as a limitation.

1736 See 5.3.3.2(b) far an analysis of the CMA.

1737  In the interim, DWAF's regional offices continug to manage the water resources in their
area of jurisdiction until such time as they can hand over these management functions to
established and fully operational CMAs. Ethekwini Municipality 2009 http/iwww.durban.
qov.za/durban /services/engineering/cscem/index.
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5.5.4 Coastal management programmes

The Act prescribes three types of integrated regulatory instruments for the

coastal zone, namely:

. A national coastal management programme
. Provincial coastal management programmes
. Municipal coastal management programmes

All of these programmes are legally qualified as "policy directives"."”™® The legal
nature of a "policy directive” is currently unclear. The opposability 10 private
persons and administrative decisions is not ascertained, which is a weakness in

the provision. Most of these management programmes will have to include:

. a national, provincial or municipal vision for coastal management,

including the sustainable use of coastal resources;

. coastal management objectives;
. priorities and strategies 10 achieve those objectives; and
. performance indicators to measure progress with the achievement of

those objectives.

The coastal management plans combine direct (e.g. coastal management
objectives as resource-directed instruments) and indirect instruments (e.g.
performance indicators). The national coastal management plan also has to
include norms and standards for the management of the coastal zone generally
and the specific components of the coastal zone. However, the Act does not
prescribe the scope and nature of such standards and norms. it will also have ta
provide a framework for co-operative governance to implement measures
concerning coastal management. The provincial and municipal programmes may
also include a programme of projected expenditure and investment in order to

implement the provincial coastal management plan, but it is only a faculty, not an

1738 S 45, 47 and 49 of the Act.
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obligation, a weakness which is regarded as a limitation in comparison with

international best practice in this context.

The NEM:ICMA prescribes the co-ordination and alignment of plans and coastal
management programmes. In terms of section 51, an environmental
implementation or environmental management plan in terms of Chapter 3 of the

NEMA, an IDP, and a provincial or municipal land development plan must:

. be aligned with the national coastal management programme and any
applicable provincial coastal management programme;

. contain those provisions of the national coastal management programme
and any applicable provincial coastal management programme that
specifically applies to it; and

. give effect to the national coastal management programme and any
applicable provincial coastal management programme.

With reference to the terminology used in this provision, it seems that the national
and provincial coastal management plans have a higher legal status than
environmental implementation plans, enviranmental management plans, IDPs ar
provincial or municipal land development plans, which is regarded as a
progressive approach to ensure that the coastal management plans and their
respective provisions are to an extent (the test is "alignment” not "compliance")
integrated with other statutory plans or sirategies, ultimately facilitating integrated
coastal management and an integrated regulatory approach, in alignment with
international best practice."™ However, section 52 of the NEM:ICMA creates
uncertainty in this matter. In terms of section 52(2), (3) and (4) the relevant
authority (the Minister, an MEC or a municipality) must ensure that there is

174G

consistency among their respective coastal management programmes’™*® and

1739 Relerto 2.3.4.1.

1740 The Minister must ensure that there is consislency between the national coastal
management plan and other statutory plans adapted by a national organ of state. The
MEC mus! ensure that there is consistency between the provincial coastal management
plan and other statutory plans adopted by either a national or a provincial organ of state.
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other relevant "statutory plans".””*’ It is therefore currently difficult 10 determine
the legal hierarchy among coastal management programmes and other statutory
plans. Such uncertainty has the potential to create implementation issues which
will impair the effectiveness of the coastal management plans, and ultimately
LBMP regulation.

5.5.5 The naticnal waste management strategy (NWMS)

The NWMS, required in terms of the NEM:WA, has not yet been finalised."™
According to the provisions of the NEM:WA, the NWMS will bind all organs of
state in all spheres of government and all persons. The binding character of the
NWMS is a notable legal advance,” a fact which will have positive implications
for the regulation of LBMP.”** An organ of state must also give effect to the
NWMS when exercising a power or performing a duty in terms of the NEM:WA or
any other legisiation regulating waste management {(which should include the
NEM:ICMA in terms of effluent discharge and the NWA in terms of the uses of
water involving waste disposal or the discharge of waste water/water containing

waste). This approach should facilitate integrated regulation and management.

Each municipality in the coastal zone must ensure that its integrated development plan
(including its spatial development framework} is consistent with other statutory plans
adopted by eilher a natonal or a provincial organ of state.

1741 For the purposes of this section, a statutory plan is defined by the Act as meaning a plan,
policy or programme adopted by an organ of state, thal may atfect coastal management,
and without limitation may include {a) an environmental implementation or environmental
management pfan prepared in terms of Chapter 3 of the NEMA: (b} an integrated
devetopment plan adopted by a municipality in terms of the Municipal Systems Act; (c)
the national bwdiversity framework referred 1o i1 S 38 of the NEM:BA and a bioregional
plan prepared in lerms of that Act; (d) a provincial or municipal land development plan;
(e} a provincial stralegic pelicy and plan concerned with promating sustainable
developmenl; and (f) the National Estuarine Management Protocol. NEM:ICMA also
prescribes that if there s a conflict between the provisions of a coastal management
programme and the provisions of another statutory plan, the responsible authority for
ensuring vonsistency must discuss the conflict with the organ of state responsible for that
statutory plan in order to resolve the conflict, failing which the conflict must be dealt with
in accordance with Chapter 4 of the NEMA,

1742  The first draft dated March 2010 was submitted for public comments in GN R575 in GG
33277 Draft Nativnal Waste Management Slrategy. For further information see
htip/iwww . wastepolicy.co.za/nwms.

1743 Especially compared to other stalutory strategies like the National Water Resources
Sirategy.

1744 S 6.3 of the AclL.
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The prescribed content’ of the NWMS seems to be comprehensive, as it

includes direct and indirect measures.

5.5.6 The integrated waste management plan (IWMP)

In terms of the NEM:WA, the DWEA, the provincial departments responsible for

waste and the municipalities must prepare an IWMP."" The content of an

IWMP" is comprehensive, incorporating direct and indirect instruments, a fact

1745

1746
1747

In terms of S 6 of the Act the NWMS must include: (a) objectives. plans, guidelines,
systems and procedures relating to the protection of the environment and the generation
{(including the avoidance and minimisation of such generation). re-use, recycling.
recovery. treatment, disposal. use. control and management of waste in order 1o achieve
the objects of this Act; (b) mechanisms, systems and procedures for giving etfect to the
Republic's obligations in terms of relevant international agreements; (c) practical
measures for achieving co-operative governance In wasle managemeni matters: (d)
guidance on raising awareness regarding the impact of waste on health and the
environment; (e} approaches for securing compliance with the reguirements of this Act,
including the monitoring of compliance; and (f) any olber matter thal the Mimister
considers necessary for achieving the objects of this Act. The national waste
management strategy may include targels for waste reduction.

Interms of S 11 of NEM:WA.

In terims of § 12, an integrated waste management plan musl al least (a) contain a
situation analysis that ncludes (i) a description of the population and development
profiles of the area o which the plan relales; (i) an assessment of the guantities and
types of waste lhat are generated in the area; {iii} a description of the services that are
provided, or that are available, for the collection, menimisation, re-use, recycling and
recovery, treatment and disposal of waste; and (iv) the number of persons in lhe area
who are not receiving waste collection services; (b) within the domain of the Department,
provincial depariment or municipality, set out how that Department, pgrovincial depantment
ar municipality intends (i) to give effect, in respect of wasie management, to Chapter 3 ot
the NEMA; (i) to give effect to the objects of this Act; (iii} to identify and address the
negative impact of poor waste management practices on health and the environmerit; (iv}
to provide for the implementatlion of waste mmimisalion, re-use, recycling and recovery
targets and initiatives; (v) in the case of a municipal integrated waste management pian,
to address the delivery of waste management services to residential premises; (vi) to
implement the Republic's abligations in respect of any relevant international agreements;
{vii) to give effect to besl environmental practice in respect of waste management: {C}
within the domain of the Department or provincial deparlment, set out how the
Deparlment or provincial depariment intends to identify the measures that are required
and that are o be implemented o support municipalties o give elect to the objects of
this Act; (d) set out the priorities and objectives ot the Department, pravincial department
or municipality in respect of waste management; {e) eslablish targels for lhe collection,
minimisation, re-use and recycling of waste; (f) set cut the approach of the Departrment,
provincial department or municipality to the planning of any new facilities for disposal and
decommissioning of existing waste disposal facilities; (g) indicate the financial resources
that are required to give effect to the plan; (h) describe how the Department, provincial
department or municipality intends to give effect to its integraled waste management
plan.
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which should ultimately facilitate the regulation of LBMP from waste-related
sources. The DWEA may incorporate its IWMP in a relevant national
environmental plan, which might include EIPs and EMPs as defined in the
NEMA. Provincial departments may integrate their IWMPs in any relevant
provincial plan. Municipalities must include their IWMPs in their Integrated IDPs.
This approach is also regarded as very comprehensive and effective in ensuring
the implementation of such plans and the integration of regulation and
management. The NEMWA prescribes that municipal IWMPs must be
coordinated and aligned with the plans, strategies and programmes of the DWEA
and provincial departments. This latest obligation is very broad (“all plans,
strategies and programmes”) and might create implementation challenges. It is
also unclear how a conflict between a provincial and a municipal IWMP would be

resolved.
5.5.7 Industry waste management plans

The NEM:WA prescribes”* that where any activity results in the generation of
waste that affects more than one Province or where such an aclivity is conducted
in more than one Province, the Minister may require a person or a category of
persons or an industry that generates waste to prepare and submit an industry
waste management plan to the Minister for approval.””* In the context of LBMP, it
1s noteworthy that before requesting the development of an industry WMP the
Minister or MEC must consider the impact or potential impact of the waste on the
environment that is generated by the applicable person, category of persons or
industry and the environmentally sensitive nature of a natural resource. Such
consideration could therefore assist in the regulation of LBMP, to protect
sensitive or endangered coastal and marine areas or manage the main sources
of LBMP related to waste.

1748 S 28

1749  The MEC may also, in respect of any activity within the Province concerned that resuits in
the generation of waste, require a person or a category of persons or an industry that
generates waste to prepare such a plan.
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The content of an industrial waste management plan is also relevant in the
context of LBMP regulation, combining relevant direct and indirect
instruments.” The Act specifies that it is an offence to fail to submit or to
prepare an industry waste management plan when required to do so, and to
contravene or fail to comply with an industry waste management plan. A person
convicted of such offences is liable to a fine not exceeding

R5 000 000 or to imprisonment for a period not exceeding 5 years, or to both.
5.6 Institutional structure
5.6.1 The fragmented institutional structure in South Africa’™

As indicaled in Chapter 1, the institutional structure in South Africa is directly
influenced by the governmental structure of the Republic, constituted by

754

national,””* provincial”™ and local”® spheres of government which are

1750  An industrial waste management plan may include information regarding the amount of
waste that is generated; measures 1o prevent pollution or ecological degradation; targets
for wasle minimisation through waste reduction, re-use, recycling and recovery;
measures or programmes to minimise the generation of waste and the final disposal of
wasle; the phasing out of the use of specified substances; opportunities for the reduction
of waste generation through changes o packaging, product design or producton
processes, mechanmsms for informing the public of the impact of the waste generating
products or packaging on the environment; methods for monitoring and reporting: and
any other mafter that may be necessary to give effect to the objects of the Act.

1751  For further information see Kidd Environmental law 18-20, Strydom and King
Environmental management 18-29 and Kotzé Environmental compliance and
enforcement 30-34.

1752 In terms of S BS of the Constitution, the President exercises the executive authority,
together with the other members of the Cabinet, by implementing national legisiation
except where the Constitution or an Act of Parliament provides otherwise; developing and
implementing national policy; co-ordinating the functions of state depariments and
administrations; preparing and initiating legisiation; and performing any other executive
function provided for in the Constitution or in nafional legisiation. In terms of S 97 of the
Constitution, the President by proclamation may transfer (o a member of the Cabinet the
administration of any legislation entrusted to another member; or any power or function
entrusted by legistation to another member. Also see Paterson and Kotzé Environmental
compliance and enforcement 30-31.

1753 Interms of S 125 of the Constitution, the executive authority of a Province is vested in the
Premier of that Province. The Premier exercises the executive authority, together with the
aother members of the Executive Council, by implementing provincial legislation in the
Province, \mplementing all national legislation within the funclional areas listed in
Schedule 4 or 5 except where the Constitution ar an Act of Parliament provides
otherwise; administering in the Province, nationatl legislation outside the furictional areas

listed in Schedules 4 and 5, the administration of which has been assigned to the
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distinctive, interdependent and interrelated.””™ Schedules 4 and 5 of the

Constitution refer to the main functional areas of concurrent and exclusive

legislative, which have implications in terms of LBMP requlation. The main areas

of concurrent legislative competence amoeng the three spheres of government

identified in Schedule 4 of the Constitution, relevant in the context of LBMP

requlation, are the following: the environment, nature conservation (excluding

national parks), national botanical gardens and marine resources, pollution

control, soil conservation, urban and rural development, air pollution, and

stormwater management systems. The main functional areas of exclusive

1754

1755

provincial executtve in terms of an Act of Parliament; developing and implementing
provincial policy; co-ordinating the functions of the provincial admimistration and its
depanments: preparing and initiating provincial legistation, and periorming any other
function assigned to the provincial executive in terms of the Constitution or an Act of
Parliament. Paterson and Kotzé Environmental compliance and enforcement 31-32.

In terms of S 151 of the Constitution, the local sphere of government consists of
municipalities, which must be established for the whole of the territory of the Republic.
The executive and legislative authority of a municipality is vested in its municipal council.
A municipality has the right to govern, on its own initiative, the local government affairs of
its community, subject to national and provincial legislation. as provided far in the
Constitution. The national or a provincial government may not compromise of impede a
municipality's ability or right to exercise its powers or perform its functions In terms of 8
152 of the Constitution, the objects of local government are to provide democratic and
accountable government for local communities; to ensure the provision of services lo
communities in a sustainable manner; to promote social and economic development; to
promote a safe and healthy environment: and to encourage the involvement of
communtties and community organisations in the matlers of local government. A
municipality must strive, within its financial and administrative capacity, to achieve the
objects set out above. In terms of S 153 of the Constitution, the developmental duties of
municipalities include the structuring and management of its administration, budgeting
and planning processes to give priority to the basic needs of the community, and to
promote the social and economic development of the community; and parlicipating in
nalional and provincial development programmes. In terms of § 156 of the Constitution,
the powers and functions of municipalities include the tollowing: a municipality has
executive authority in respect of, and has the right to administer the focal government
matlers listed in Part B of Schedule 4 and Part B of Schedule §; and any other matter
assigned lto it by national or provincial legistation; a municipality may make and
administer bylaws for the effective administration of the matiers which it has the right to
administer; a municipality has the right fo exercise any power concerning a mater
reasonably necessary for, or incidental to. the eftective performance of its functions,
Paterson and Keotzé Environmental compliance and enforcement 32.

For further information also refer to Kidd, Environmental law 18-20. Kidd also refers to the
various administrative functions which are required 10 be carried out by administrative
bodies in order for environmental law to be effective, including management functions,
legislative functions, authorisation functions, judicial functions and staffing functions. For
further information also see Palerson and Kotzé, Environmenta! compliance and
enforcerment 30-34.
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provincial and/or local legislative competence identified in schedule 5 of the
Constitution, and relevant in the context of LBMP regulation, are the following:
provincial planning, cleansing, the control of public nuisances, refuse removal,
refuse dumps, and solid waste disposal. This repartition tends to lead to vertical
fragmentation among the different spheres of government.'”™ 1t is also referred to
as "structural fragmentation”, a phrase which describes separate, disjointed line
functions in all three spheres and line functionaries of government.” The current
environmental legislative framework, with different environmental statutes
managed by different autonomous, national and provincial line function
departments, also leads to horizontal fragmentation. Horizontal fragmentation
includes "unaligned environmental governance processes. structures, policies
and procedures".'™ “At the operational level, disjointed, fragmented and
incremental governance processes are still prevalent”.”™ At the national level,
the lead department in terms of environmental regulation is the DWEA.7®
However, it does not "assume the role of a strong, centralised lead agent that
has total control over all environmental matters”.”" The Department acts more
like a "coordinator, since control over environmental matters is still to a large

fragmented". "™

1756  Also see Paterson and Kotzé Environmental compliance and enforcement 110-112.

1767  Kotzé Integrated environmenial governance 51,

1758  Kotzé Integrated environmental governance 51,

1759 Kolzé Integraled environmental governance 51. Strydom and King note that sectorally
fragmented legislation also results in duplication and overlap of most attempts at
environmental governance. They indicate thal the impact of this {ragmentation on the
ideal of a sustainable, holistic and integrated governing process is wide ranging and is
characlerised /nter alia by disjointed and incremental decision-making processes;
duplication and overlap of the governance effort, with all organs of state focusing on
environmenlal authorisation processes withoul having the resources available to do post-
authorisation follow-up: costly delays in decision making; inefficient arrangements
belween organs of stale that control similar activities or propasals; significant gaps in
contral arrangements, whilst some significant 1ssues are nol controlied at all; inconsistent
behaviour by government otficials; contlicting conditions in  authorisations; and
externalisation of governmental inefficiencies to development coslts, resulting in negative
impacts on development in South Africa and opposition fraom the development-orientated
argans of stale to the current regime of environmental governance in South Africa.
Strydom and King Enpvironmental management 18,

1760 Paterson and Kotzé Environmental compliance and enforcement 31.

1761  Sirydom and King Environmental management 18.

1762  Strydom and King Environmental management 18,
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The provincial and local spheres of government are regarded as the
"implementation arms of the national government”.”* The local and provincial
governmental spheres. their associated resources, skills, and related
effectiveness, will directly influence the effective and efficient enforcement and
implementation of the environmental legislative [ramework.”" Traditionally,
provincial government has had an important function in setting provincial norms
and standards, and assists local governments in conducting activities to manage
and protect the environment.'™ Since 1994, the environmental function of
Provinces has been extended, resulting in comprehensive restructuring and a
reprioritisation of funds.””™™ In the context of LBMP, it is imporiant to note that
provincial responsibilities for marine and coastal management have increased. '™
However, provincial departments of environmental management are siructured

1764

differently across Provinces. Some Provinces combine enviranmental

management with agriculture in a single department, while others have combined

environmental management with economic affairs.

National government has an obligation to assist provincial governments,’™ which

1778

have an obligation to assist municipal governments, in implementing their

1763  DEAT Stafe of the environment of Soutir Africa 2006 Chapter 3.

1764 DEAT Slate of the environment of South Africa 2006 Chapter 3, also see IMFO 2010
Officiat Journal of the Institute of Municipal Finance Officers 38-39.

1765 DEAT State of the environment of South Africa 2006 Chapter 3.

1766  Waste management, environmenial impact assessment, and air gquality management are
just some of the environmental management functions that have received priarity in
recent years, DEAT state of the Environinent of South Africa 2006 Chapter 3.

1767 DEAT State of the environment of South Afnca 2006 Chapter 3.

1768  For further information see DWEA 2008 bhitp//www.environmenl.goy.za/enviro-
info/env/dep.htm.

1769 In terms of § 100 af the Constitution, when a Pravince cannot or does not fuffil an
executive obhgahon in terms of the Constitution or legisiation, the national executive may
infervene by taking any appropriate steps lo ensure fulfilment of that obhgation, including
issuing a Directive to the provincial executive, describing the extent of the failure to fulfil
its obligalions and stating any steps required 10 meet its obligations; and assuming
responsibility for the relevant obligation in that Province to the extent necessary lo
mamntain essential national standards or meet established minimum standards for the
rendering of a service; maintaining economic unity; maintaning national security; or
prevenling that Province from taking unreasonable action that is prejudicial to the
interests of another Pravince or {o the country as a whole.

1770  Interms of S 139 of the Constitution, when a municipalily cannot or does not fullil an
exezcutive obligation in terms of the Consutution or legislation, the reievant provincial
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respective constitutional and legal executive obligations, functions and missions.
Provincial and local governments have experienced constraints that “interfere
with the countrywide enforcement and implementation of environmental
legislation".”””" The main challenge seems to be “implementation failure at toca!
level impacting on the functioning of the environmental governance

772

framewaork". In terms of delegation and decentralisation to allocate
environmental executive functions to the most appropriate level, the current
institutional structure and the lack of capacity of each governmental sphere pose
a challenge:
Decentralization and the delegalion of environmental management
functions to the lowest possible level is called for by Agenda 21, but it
places increasing responsibility on local government, and expands its

primary role from that of being mainly a service provider to becoming an
active development agent.'’™

The delegation of functions'”™ should be consistent with the Constitutional

imperative for effective government. In terms of the Constitution, natignal

executive may intervene by taking any appropriate steps to cnsure fulfiiment of that
obligation, including issuing a Directive to the municipal council, describing the extent of
the fallure to futhi its obligations and stating any steps required to meet its obligations;
assuming responsibility for the relevant obligation in that municipality to the extent
necessary to maintain essential national standards or meet established minimum
standards for the rendering of a service; prevent that municipal council from taking
unreasonable action that is prejudicial to the interests ot another municipality or {o the
Province as a whole; or maintain economic unity: or dissolving the municipal council and
appointing an administrator until a newly elected municipal council has been declared
elected, if exceptional crcumstances warrant such a step. If a provincial executive cannot
or does not or does not adequately exercise the powers or perlorm the abovementioned
functions, the national executive must infervene in the stead of the relevant provincial
executive.

1771 DEAT State of the environment of South Africa 2006 Chapter 3.

1772 DEAT State of the environment of South Africa 2006 Chapter 3.

1773 DEAT Stafe of the environment of South Africa 2006 Chapter 3.

1774  In terms of S 97 of the Constitution, the President by proclamation may transfer to a
member of the cabinet the administralion of any legislation entrusted to another member;
or any power or function enfrusted by legislatian to anolher member. in terms of 8 99 of
the Constitution, a cabinet member may assign any power or function that is to be
exercised or performed in terms of an Act of parliament to a member of a provincial
executive council or to a municipal council. An assignment must be in terms of an
agreement between the relevan! cabinet member and the executive council member or
municipal council; must be consistent with the Act of parliament in terms of which the
relevant power or function is exercised or performed; and takes effect upon proclamation
by the president. In terms of S 137 of the Conslitution, the premier by proctamation may
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government and provincial governments must assign to a municipality, by
agreement and subject to any conditions, the administration of a matter listed in
Pant A of Schedule 4 or Part A of Schedule 5, which necessarily relates to local
government, if that matter would most effectively be administered locally; and the
municipality has the capacity to administer it. Considering the current institutional
challenges at the local level, the delegation to loca! government in terms of
environmental management is limited.”” However, local government has specific
obligations and responsibilities for the implementation of environmental policies,
legislation, plans, and programmes of national and provincial government,
ensuring the alignment of IDPs and provincial Environmental Implementation
Plans (EIPs), and ensuring that IDPs comply with the NEMA principles.”™
However, it is recognised lhat environmental management at the local sphere of
government may be “very challenging and complex",”” a fact which might
ultimately affect the effectiveness of the implementation of the environmental
regulatory framework at the local level, including LBMP, Kidd'™ also refers to
"administrative fragmentation” which might create several problems including:

economic inefficiency, duplication of functions, lack of clarity and inaction.

transfer 1o a member of the execulive council the admimsstration of any legislation
entrusted to another member or any power or function entrusted by legislation to another
member,

1775 Politicians and sermor officials are nof clear about what their mandate is for environmental
management. Furthermore, there is an imperative for them 1o deliver services.
Consequently, insufficient budgels are allocated to environmental functions. The result is
that there is a lack of trained enforcement officers, and environmental and sustainabihty
principles have, on the whole, not been incorporated into local planning processes. With
the exception of some metropolitan municipalities (such as the City of Cape Town,
Johannesburg, and Ekurhuleni, and some of the municipalites in Mpumalanga). littie
capacity-building has been achieved at local level. The levels of gavernment closest to
the people are conseguently weak in general. and in environmental management in
particular. DEAT Stale of the environment of South Africa 2006 Chapter 3.

1776  DEAT State of the environment of South Africa 2006 Chapter 3,

1777  Strydom and King Environmental management 28. Also see Du Plessis Fulfiftment of
South Africa’s canstitutional environmental nght in the local government sphere 99-116.

1778  Kidd Environmental law 168.
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5.6.2 Co-operative governarnce'’”

The constitutional and legislative framework provides various instruments and
measures to facilitate environmental co-operative governance.”™ The
Constitution,'™' the NEMA,"”® and the Intergovernmental Relations Framework
Act 2005 (IRFA),"® all contain provisions in terms of co-operative governance."™
More specifically with reference to LBMP, the NWA'™ and the NEM:ICMA'™®
also prescribe specific measures for and instruments of co-operative governance,
and the latest legislative development in terms of the NEMA, EIA regulations and
the NEM:WA prescribe co-operative governance for environmental authorisation
and the issuing of an “integrated licence" and "consolidated authorisation". These

measures are regarded as progressive.

The creation of the new DWEA, which combines the former DEAT and former
DWAF under cne single national Minister and ministry, is regarded as a
progressive evolution which should assist integrated water management, water
pollution management and LBMP regulation. This new department will definitely

assist LBMP regulation and especially the management of the interrelationship

1779  For further mformation, see Strydom and King Environmental managemeat 18-29, Malan
2009 Journal of Public Adminisiration 1138-1148, Nel and Du Plessis 2004 SA Public
Law 181-190 and Colvin and Al 2008 Water SA - IWRM conference 681-689.

1780 For further information see Paterson and Kolzé Environmental compliance and
enforcement 33-34. Atso see Du Plessis Fulfilment of South Africa’s constitutional
environmental right in the Jlocal government sphere 99-116 and Kotze Integrated
environmental governance Chapter 3.

1781 Chapter 3, S 41 of the Constitution sels down the principles of co-operative government
and intergovernmental relations.

1782 Chapter 3 provides detailed provisions regarding procedures for co-operative government
in the context of environmental management in South Africa.

1783 The object of IRFA, as specified in S 4, is to provide within the principle of co-operative
government set out in Chapter 3 of the Constitulion a framework for the national
government, provincial governments and Jocal governments, and all organs of state
within those governments, to facilitate co-ordination in the implementation of paolicy and
legistation, including {a) coheremt government; (b) the effective provision of services: (c)
monitoring the implementation of policy and legislation; and (d} the realisation of nationat
priorities.

1784 For further information on co-operative governance consull Kotzé Infegrated
environmenlal governance Chapler 3 or Paterson and Kotzé Environmental Compliance
121-125.

1785 S 10 and Chapter 7.

1786  For example Chapters 2 and 11, and Part 5.
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between inland surface water and coastal/marine waters, which is essential for
the regulation of LBMP. The DWEA will now be responsible for the effective and
cohesive implementation of the NEMA and the associated EIA regulations, the
NEM:WA, the NEM:ICMA, the WSA, the NEM:PAA, the NEM:BA, and the
NEM:AQA. The consolidated ministry should ultimately enable a more cohesive,
effective and integrated approach to LBMP regulation. However, some experts
believe that this is only a "fagade” ministry which does not comprehensively
integrate environmental and water affairs, and that the two previous distinct and
separate departments remain.””™ In any case, it is anticipated that the creation of
this new Ministry will result in a number of consequent challenges having to be
addressed, including the amendment and rationalisation of the relevant statutes
in consideration of this new department, budget problems for 2010, and
necessary adjustments to the interface with provincial government. The benefits
of the creation of the new department might be perceived only in the next three to
five years, and before that, some challenging and costly institutional and

legisiative adjustments will have to take place.
5.6.3 Current institutional structure in terms of LBMP

The DWEA, the Department of Health, the Department of Agriculture and
Fisheries, and the Department of Minerals and the Depaniment of Energy are the
main departments involved in the regulation of LBMP, as well as their provincial
counterparts (the provincial departments). As advocated by international best
practice,’® the DWEA is currently the lead environmental agency/focal point
(including in terms of the LBMP reguiation). The Marine and Coastal
Management (MCM) branch of DWEA and the Chief Directorate: Integrated
Coastal Management are very relevant to LBMP regulation. However, various
acts create other statutory organs and entities which are also involved in the

institutional structure pertaining to LBMP regulation. The following entities are

1787 Based on informal interviews with CSIR. DWEA, and representatives of coastal
environmental services, see blibliography tor further information.
1788 Gee 2.3.5.
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involved in requiating LBMP from agriculiure-related activities: the national
conservation committee (mainly representing land users in the area) and regional
conservation committees; and the conservation advisory board.'™ [n terms of

water resource pollution management, the following entities and organs are

1780

imponant: water catchment management agencies,'™ water users associations,

advisory committees, and the water tribunal. In terms of water services and

1751

sanitation, such entities include: the water services authority; the water

board, " and the water services committee.”™ In terms of coastal management,

1789  The Board's mam role is (o advise the Minister on the following matiers: the desirability of
prescribing specific control measures with regard to a particular area; the desirability of
estahlishing a specified scheme, and the provisions ot any such scheme; and any ather
matter arising from the application of this Act or a scheme, or which it may deem
necessary in order to achieve the objects of this Act or which the Minister may refer to it
for advice. The members of the adwisory board consist mainly of representatives of the
department; representatives of the Department of Environment Affars who have been
nominated by the Minister; representatives of each regional conservation cammittee; and
representatives of the South African Agricultural Union.

1780 The NWA provides for the establishment of catchment management agencies. it 15 a
body corporate and has the powers of a natural person of full capacity. A catchment
management agency may perform any of its functions or any function which (s reasonably
incidental to any of its functions outside its water management area. The initial tunctions
of a catchment management agency are 1o investigate and advise interested persons on
the protection, use, development, conservalion. management and control of the water
resources in ils waler management area: to develop a catchment management stralegy;
fo co-ordinate the related activities of water users and of the water management
institutions  within ils water management area; to promole the coordination of ils
implementation with the implementation of any applicable development plan established
in terms of the Waler Services Act 108 of 1997, and to promole community participation
in the proteclion, use, development, conservation, management and control of the water
resources in its water management area.

1791  The Act prescnbes that a "water services authority" meansg any municipatty. including a
distnet or rural council as defined in the Local Gavernment Transition Act 209 of 1993,
responsible for ensuring access 1o water services. These municipalities are responsible
for ensuring provision of water services within their area of jurisdiction and have the
constitutional responsibility for planning, ensuring access o, and regulating the provision
of water services within its area of jurisdiclion. The Act prescribes thal no person may
operate as a waler services provider without the approval of the water services authority
having jurisdiction in the area in question (S 22). A water services authority may, in its
bylaws, require the registration of water services intermediaries or classes of such
imermedianes within its area of jurisdiction {S 24)

1792  The primary aclivity of a water board is to provide watet services to other water services
institutions within ts service area. Other activiies of a water board may include {as the
mast relevant in the context of LBMP) but are nol limited to providing management
services, tramning and other support services to water services institutions, in order to
promote co-gperation in ihe provision of water services, providing catchment
management services to or on behalt of the responsible authorities; and accepting
industrial effluent. A water board must set conditions for the provision of services not
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the national, provincial and municipal coastal committees are also important. The
national and provincial development and planning commission and development
tribunal have a limited role in the institutional structure pertaining to LBMP
regulation. Institutional fragmentation therefore still prevails in terms of LBMP
regulation. In addition, South Africa faces further institutionally-related issues in
its attempt to implement a comprehensive and eftective regulatory framework to
address LBMP, including'”* a tack of commitment by the autharities, the collapse
of government structures in certain areas (i.e. the Wild Coast); inadeguate
conflict resolutions mechanisms; confusion due to the overlapping of roles and
poor co-operation amongst different leveils of government; limited institutional
capacity; the lack of elficient coastal management forums; the need for more
accountable resource management; the fact that management authorities are
sometimes far removed from the coast; the need for rationalised and integrated
management plans; the lack of enforcement of existing laws, and legislative and

institutional fragmentation.

5.7 Recent development: A National Programme of Action for South
Africa™™

The first edition of South Africa’s National Programme for Action for Protection of
the Marine Environment from Land-Based Activities (NPA) was published in

October 2008. This document provides a comprehensive environmental situation

mconsistent with this Act. S 34 prescribes specific parameters for the functions of water
boards: striving to provide efficient, reliable and sustainable water services; oplimally
using available resources; striving to be financially viable; promoting the efficiency of
waler services authorties; \aking coghisance ot the needs of water services institutions,
consumers and ugers; taking into account national and provincial policies. objects and
developments; acting in an equitable, transparent and fair manner; complying with heajth
and environmenia! policies; anc taking reasonable measures to promote water
conservation and water demand management, including promoting public awareness of
these matlers. Water boards must develop a policy statement and a business plan. In
terms of § 52 of the Act, lhe function of a water services commiliee Is to provide water
services to conguitiers within ils service area.

1793 A waler services commillee must sel conditions tor the provision of services not
inconsistent with this Act.

1794  Identified in DEAT Coasta! Policy Green Paper 1998 Chapler 6.

1795 DEAT South Afrca's National Programme of Action for Prolection of the Marine
Environment Iram Land-based Actjvities First Edition 2008, also referred as DEAT NPA.
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assessmenl, including the characteristics of the coastal marine environment,
impartant goods and services, key problems and their associated environmental
impacts and socio-economic consequences, and land-based activities {direct
causes/pressures) having an influence on the status of the coastal marine

environment.

The document then sels out a strategic vision and strategy, at a national,
provincial and local scale in terms of LBMP management. It introduces specific
management programmes for each identified issue, including climate change,
coastal infrastructure development, mining, freshwater abstraction and tlow
modification, municipal wastewater, industrial wastewater, urban storm-water,
solid waste disposal, port and harbour operations, agricultural practices, the use
of off-road vehicles, atmospheric deposition, the introduction of alien vegetation,
the harvesting of living resources, and aguaculture. An assessment of current
management measures for each key land-based activity or pressure is provided
as well as an overview of the outcomes of the assessment of the current
management measures for each issue. This latest development is regarded as a
great achievement in terms of the regulation of LBMP. It demonstrates that there
is a political focus on the issue of LBMP and the beginning of a cohesive
approach to addressing it. This document constitutes the first step towards the
development of a comprehensive approach to LBMP regulation and
management. However, it is only a policy document, which does not make
reference to any specific timelines and financial management instruments to
achieve the set priorities. The public participation level in drafting the document
was regarded as relatively limited. "™ It has not been launched nationally and the

exposure and public awareness regarding the document has been very limited.

The document also sels oul programme support elements, including proposed
institutional structures, and a template for capacity building, public paricipation,

1796 Based on informal discussions with various marine stakeholders, see blibhography for
further information.
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the promotion of awareness, and the monitoring and evaluation of outcomes. The
document also provides guidance on the prioritisation of future actions and the
way forward. Appendix 7 provides further information on the prioritisation of the
elements of the programme. See the foliowing table for an overview of such

issues related to LBMP idenlified and analysed in the document.
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Table 13. An assessment of current management measures

1797

for each key land-based aclivity or pressure.

1797 DEAT NPA 12,
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58 Conclusion
5.8.1 Law principles

The South Africa environmental requlaiory framework in the context of LBMP
regulation does not incorporate all of the internationally accepted law principles
per se. However, various environmental policies (White and Green Papers) make
reference 10 most of the principles underlying international best practice

1798

regarding LBMP regulation,”™ as demonstrated in Appendix 1."7* Some of these
principles, though, are not incorporated in the legislation and remain only guiding

principles, a fact which can limit their legal implication and status.
5.8.2 Regulatory objectives

The objectives of the South African regulatory framework pertaining to LBMP are
aligned with those of international best practice, aiming at the protection of the
environment, pollution management, the protection of human health and the

management of the water uses.

5.8.3 Regulatory scope

1798  including sustainable caastal development: the interconneclivity of coastal ecosyslems;
land/sea interdependency; the qualily of lite; the prateclion of water quality, guantity and
reliability; equity regarding access to water and ils use; the optimal use and prolection of
water resources: lhe sustainable use of water; the beneficial use of water; vertical and
horizontal infegration; fairness; respect for the recovery capacity of the environmental
media; the unity of the water cycle; public participation; scientific integrity; integrated
coastal management; practicality; pro-active and co-operative governance; social equity;
holism; ttegration: risk aversion; the promohton of a participatory and incentive-based
approach; adaptive management; the promotion of a media-based approach;
accountabifity; environmental justice; full costs benefits accounting; mformed and
transparent decision making; the use of the precautionary principle; the use of the
subsidiary principle; the promotion of a cross-sectoral approach: environmernital
etfectiveness; and the use of the polluter-pays principles. Also see Appendix 4 for further
information.

1799  Refer to 2.3.1 for further information on international best practice v this context.
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With regard to its regulatory scope, the South African regulatory framework
presents some limitations and inconsistencies which affect effective LBMP
regulation. The limited scope of the NWA™® (for the protection of water
resources, including mast coastal and marine waters) is one of the major limiting
factors of the regulatory framework, especially in terms of the resource-directed
instruments that it prescribes. The unclear regutatory scope of the NEMA and the
NEMWA is also a limiting factor.'™ Most of the provisions of the NEM:ICMA are
limited to the protection of coastal waters, which excludes the EEZ. The legai
discrepancies between the regulatory scope of the NEM:ICMA and the NWA in
terms of estuaries and coastal wetlands aiso impair the effectiveness and
efficiency of the overall requlatory regime for LBMP regulation. The separation
between the legal regimes established by the NWA and the NEM:ICMA is not
conducive to integrated water resources management. The existence of two
parallel regimes for inland and coastal/marine waters hampers the effective
regulation of LBMP,

5.8.4 Regulatory instruments

As demonstrated above and illustrated in Table 15, the South Africa regulatory
regime relating to LBMP prescribes a variety of direct and indirect regulatory

instruments often in a incoherent, sectoral and fragmented way.

The resource-directed measures prescribed by the NWA are limited in their
relevance to LBMP regulation,'™™ as they are aimed only at protecting fresh
waters, estuaries and coastal wetiands according to the ecological and
requirements for use of such resources, and not coastal and marine waters. The
classification system, the reserve and the water quality objectives as provided by
the NWA therefore do not have to take into consideration the quality and quantity

requirements of marine and coastal water resources. For example, when

1800 Referto 5.2.
1801 Relerio 5.2
1802 Referto53.1and2.3.41.
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establishing the reserve and resource quality objectives of a specific river or
estuary (especially in a coastal catchment, like the Mvoti to Umzimbuku or the
berg management areas), only the ecological requirements of that specific water
resource are taken into consideration, as well as the needs of its specific users.
The reserve and quality objectives do not take into consideration the
requirements (quality and quantity) of coastal and marine waters, which are the
ultimate natural recipients of most water resources and their associated pollution.
The lack of resource-directed measures for coastal and marine waters is
regarded as the main weakness of the current South African regulatory
framework for LBMP. Moreover, the limited legal status of the classification
system and water resource guality objectives is also considered as a weakness
of the regulatory regime.'®® Similarly, the anthropocentric approach adopted in

the classification system and water resource quality objectives.”™"

in terms of sources-directed measures, it is not the lack of measures which
poses a problem, but rather the fact that they are not coordinated and integrated.
The existence of two legal regimes to regulate effluents, one in terms of the NWA
and one in terms of the NEM:IWMA, affecls the integrated and ecosystem-based
management of water resources, including coastal/marine waters. The
discrepancies in the use of BAT, BEP, BPEO and other environment practices,
options and standards also create challenges for effective LBMP regulation and
more generally integrated pollution management. The lack of integrated and
comprehensive standards and minimum requirements for coastal and marine
waters poltution management is also considered as a weakness of the regulatory
framework in terms of LBMP. The sources-directed instruments prescribed by the
NEM:ICMA are regarded as insufficient for effective LBMP regulation, as they do
not prescribe comprehensive standards and management practices/options and
they are not informed by resource-directed instruments such as ambient water
quality objectives and standards. The provisions of the NWA and the NEM:ICMA

1803 Referto5.2.
1804 Referto 5.2
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are not comprehensive enough in terms of the non-point sources of LBMP (of

rivers or coastal and marine waters).

The planning management regulatory instruments are regarded as fairly
comprehensive and the latest legal development in terms of the coastal zone are
regarded as aligned with international best practice,™ especially in the context
of LBMP and development on the coastal zone. However, the regulation is
fragmented and sectoral. Moreaver the different levels of assessment for EIA, in
terms af the NEMA, the NEM:ICMA and the NEM:WA, might limit effective and
integrated environmental management, and complicate unnecessarily the legal
framework in this context. The establishment of coastal zoning schemes and set-
back lines is a progressive legal development, as is the establishment of coastal
integrated management and catchment areas management. However, the legal
status of some of the planning regulatory instruments is regarded as a limitation
in terms of requlatory effectiveness generally, and more specifically in terms of
LBMP regulation. Most of the relevant planning regulatory instruments are only
binding on specific government departments for specific admunistrative actions,
which means that they have no binding effects on private entities and other
organs of state.”™™ The fact thal there is a multitude of planning instruments
relating to LBMP regulation, each with its own challenges, and none of them with
a clear interrelationship with any other of them, hierarchical or otherwise, makes

the attempt to requlate LBMP confused and unclear.

The integrated regulatory instruments are regarded as comprehensive but as
demonstrated with the NWRS,'™" some of them have a limited legal status which
affect their relevancy and effectiveness in terms of LBMP regulation. The
different levels of duty of care also impair cohesive and uniform water pollution

management, creating different duty of care regimes, one for the environment in

1805 See2.3.4.1.
1806 See 5.3.3 and 5.5.
1807 See b.5.
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general (NEMA), ane for fresh waters (NWA) and one for the coastal public
property (NEM:ICMA)."*®

5.8.5 Institutional structure

With regard to the institutional structure, the main challenges seem to be from the
provincial and municipal level. The overlapping of the functions of the various
spheres of government limits effective decentralisation and delegation and
creates different standards across the country. The question therefore far South
Africa is to deterrnine if the decentralisation and delegation of environmental
management and the regulation of LBMP is adequate and possible considering
local circumstances. Co-operative governance also seems to be difficult to

achieve.

However, the development of the first National Programme of Action for South
Africa is a ray of light and leads one to hope that some of the identified
weaknesses of the current South Africa regulatory regime pertaining to LBMP will
be comprehensively addressed, taking into consideration the recommendations
provided in this study.

5.8.6 Overall assessment

"South Africa's water policy, legislation and strategies are ... widely acclaimed as
being revolutionary and highly innovative"."™ The NWA implements most of the
internationally recognised regulatory instruments informing integrated water
management and adopts a very sophisticated and ecocentric regulatory regime.
However, the NWA does not provide for a comprehensive regulatory framework
for LBMP. The provisions of the Act and all of the source- and planning-directed
regulatory instruments prescribed by the Act are relevant only to estuaries and
coastal wetlands, Such elements of the coastal zone (and coastal watersy will

1808 See 5.5.1.
1809 V Van Reenen An Evaluation of Water Resource Management Institutions in South Africa
ELA 2007
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fully benefit from the protection regime (including pollution management)
prescribed by the NWA.

As emphasised in the NWA and in the NWRS, the requlation of the use of water
resources can be efficient only if implemented in conjunction with comprehensive
resource-directed measures and source-directed measures. Consequently, the
current provisions of the NEMICMA and NWA intended to regulate the
discharge/disposal of water containing waste into the marine environment are not
comprehensive enough to enable effective LBMP regulation, due to the fact that
there are currently no resource-directed instruments for the marine and coastal
environment, namely, a classification system, a reserve, and resource guality
objectives. Moreover, only a limited number of the many existing uses of coastal
and marine waters are regulated by the NWA. This is not a fully inclusive
appreach, which is what would be necessary to effectively regulate LBMP.

The integraled regulatory instruments are regarded as comprehensive and
inhovative, However, once again the approach is still fragmented, a fact which
problematises integrated pollution management, including LBMP regulation.
Morecver, their limited legal and binding status is regarded as a weakness which
is likely to impair their effectiveness and relevance. The different levels of "duty of

care" also impair cohesive and uniform water pollution management.

The environmental legisiative framework is still generally fragmented in terms of
LBMP regulation. Of particular importance in terms of LBMP regulation is the
fragmentation of poliution management. It is media specific and based on various
acts and different competent authorities.”™ The legal association between waste
management and pollution management also impairs LBMP regulation, direcily
associating (and therefore limiting) pollution management to waste management.
This is regarded as a too restrictive a approach for effective integrated pollution

1810  Kaotzé Inlegrated Envirenmental Governance 57.
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control’®’ and LBMP regulation. Waste management should be only a
component of integrated pollution management. The lack of an integrated statute
for pollution management is regarded as a deficiency in the environmental
regulatory framework.”®” This lack affects the efficiency of LBMP regulation.
There is a need to rationalise and in some cases update the regulatory
framework. For example, there are some discrepancies in the regulatory
framework which will impair the effective regulation of LBMP, and pollution
management generally. For example, the four main acts with a bearing on LBMP
provide different definitions of waste,"” a fact which will cause implementation
challenges and legal disputes around the issues of waste management, and
which will ultimately limit effective LBMP regulation. As stated above, the
NEM:WA is aimed at managing all matters related to waste management. It is
currently unclear what its implications are going to be for the NWA and its
provisions related to waste disposal and the discharge of water containing waste
or waste water. It is also unclear how the Act is going to impact on The
NEM:ICMA and its provisions regarding the regulation of "effluent” (which apply
to any liquid discharged into the coastal environment as waste). The existence
and interrelationship of the three Acts might creale a legal imbroglio. Such a

discrepancy also exists in terms of the definitions of pollution, wetlands and

1811 Kidd argues that “the concept of pollution incorporates the concept of waste. Waste and
pollution are, in many cases, synonymous. but pollution needs not io necessarily be
caused by waste". Kidd Environmental Law 121. Also see 5.2 and 5.3.3.

1812  Kotzeé integrated Environmental Governance 99.

1813  In terms of the NWA, "waste” includes any solid material or material that 1s suspended,
dissolved or transported in water (inctuding sediment) and which is spilled or deposited
on land or inlo a water resource in such volume, composilion or manner as to cause, or
to be reasonably likely to cause, the water resource to be polluted.

In terms ot the NEM:WA, “waste" means any substance, whether or not that substance
can be reduced. re-used, recycled and recovered (a} that is surplus, unwarited, rejecied,
discarded, abandoned ar disposed of; (b} which the generator has no further use of for
the purposes of production; (¢} that must be treated or disposed of; or (d) that is identified
as a waste by the Minisler by nolice in the Gazette, and includes waste generated by the
mining, medical or other sector, but (i) a by-product is not considered wasle; and (i) any
portior of waste, once re-used, recycled and recovered, ceases to be waste.

In termis of the NEM:ICMA, “wasfe" means any substance, whether or not that substance
can be reused, recycled or recovered that (i) is surplus, unwanted, rejecled, discarded.
abandoned or disposed of; (ii} the generator has no further use of for the purposes of
produclion, reprocessing or consumption; (iil) is discharged or deposiled in a manner that
may detrimentally )impact on the environment.
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estuaries. The lack of a dedicated statute dealing holistically and coherently with
integrated pollution control is regarded as one of the main weakness in the
regulatory framework especially in terms of LBMP."™'" Further practical guidance

and standards are also required in terms of poliution management.

1814  As argued by Kidd, who supports the development and implementation of a system ot
integrated pollution control, Kidd Environmental law 152.
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