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ABSTRACT

Poverty in South Africa is rampant and widespread, and structural in nature. It has
persisted after the political transformation of 1994, and has burgeoned and
worsened since this time, notwithstanding the constitutional imperative for its
amelioration. It must be understood both as a money-metric and a non-money-
metric phenomenon. Furthermore, it is associated with failures of social justice and
transformative constitutionalism. The fulfilment, or lack thereof, of the constitutional

socio-economic rights is closely intertwined with poverty issues.

Perspectives on poverty considered in this thesis include examination of its
characteristics, its determinants, and possible solutions for its amelioration. Thirteen
notable characteristics of poverty are distilled from literature. Determinants of
poverty are multifaceted and are distinguished into six categories — ideological
notions, social and economic phenomena, dysfunctionalities in the human rights
regime, dysfunctionalities in the legal system, political determinants and a general
category of other determinants. Solutions for poverty amelioration are similarly
distinguished into six categories, being those associated with political and
ideological considerations, sociological solutions, economic solutions, solutions
relating to legal matters, an enhanced role for the executive, and multi-pronged and

integrated solutions.

Applying insights gained from the consideration of perspectives on poverty, it is
possible to conceptualise a role for each of the branches of government in poverty
amelioration. In the case of the legislature, this lies in embedding an awareness of
poverty related issues in the law-making process, and through enhancement of the
legislative oversight function. The executive as the hub of governmental processes
has a significant role to play. It may contribute to poverty amelioration /inter alia
through gaining and promoting awareness of the nature and dimensions of poverty,
rethinking and repurposing foundational ideologies such as neoliberalism, capitalism
and constitutionalism, addressing economic and social governance and power

issues, and pursuing means of redress for the poor. The judiciary’s role in poverty
i



amelioration is exercised mainly through its function as an arbiter of disputes
relating to socio-economic issues, although there is potential for it to wield influence
outside of this function. There are a number of long standing practices of the
judiciary which require re-evaluation and purposive redevelopment over time. In
addition there are some areas of judicial functionality where shorter term action by
the judiciary could produce quick gains. These include rethinking strict adherence
to the separation of powers doctrine, actively pursuing stronger relief and remedies,
departing from judicial minimalism and legalism, attributing meaning and normative
content to legislative precepts, rethinking adherence to the prevailing legal culture,
espousing judicial activism and a conscious transformative approach, overcoming
judicial situatedness and elitism and arrogance, pursuing innovation in making court
orders and judicial consequentialism, adopting a people-centred approach, and

pursuing synergies with the legal profession.

In the final chapter of this thesis, the material under consideration in the substantive
chapters 2, 3, 4 and 5 is transposed into a set of findings regarding the role of each
of the branches of government in poverty amelioration, and a corresponding set of
recommendations as to how these roles may be fulfilled. In conclusion, a system of
broad-based collaboration between the three branches towards poverty

amelioration is envisaged.
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CHAPTER 1
INTRODUCTION

1.1 Background

The existence of rampant and widespread poverty in South Africa is apparent to all
its inhabitants. Informal settlements in which people live in conditions of dire
poverty, sometimes without basic services, are prominently visible in both urban
and rural landscapes. This remains unaltered notwithstanding the constitutional
transformation that occurred in the mid-nineties, and despite the promise it brought

|II

of “a better life for all”, this being the main election slogan of the African National
Congress (hereafter, ANC) in the first democratic election which took place in 1994.:
The imperative to improve the socio-economic circumstances of the poor and move
towards a more egalitarian society with less disparity of wealth, is clear in the
Constitution of the Republic of South Africa, 1996 (hereafter, the Constitution) and
much subsequent legislation and policy.2 This is particularly strongly articulated
through the inclusion of socio-economic rights in the Bill of Rights enshrined in the

Constitution,® and in the constitutional preamble.#

This study is primarily motivated by a desire to understand why, despite the
constitutional system coming into being and having constitutional tools at its
disposal for alleviating poverty,® structural poverty has persisted in South Africa.s

This study constitutes an in-depth investigation of poverty within the context of its

1 See South African History Online date unknown https://www.sahistory.org.za/archive/better-
life-all.

2 See section 5.4 for an account of how South African legislation deals with poverty.

8 The socio-economic rights are the right to an environment not harmful to health and well-

being (s 24), the right of access to housing (s 26), the right to healthcare, food, water and
social security (s 27) and the right to education (s 29).

4 The preamble of the Constitution speaks of healing the divisions of the past and establishing
a society based on democratic values, social justice and fundamental human rights. It also
speaks of improving the quality of life of all citizens and freeing the potential of each person.

5 The most notable tools at the disposal of the constitutional legal system which could be used
towards the alleviation of poverty are the justiciability of the socio-economic rights as provided
for in sections 7 and 8 of the Constitution, enabling the poor to demand relief via the courts,
and the wide /ocus standi provisions outlined in s 38, which entitle a wide spectrum of actors
to approach the courts for such relief.

6 The conceptualisation of structural poverty in South Africa is dealt with in section 1.2.
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political, social and economic settings, and a consideration of the roles of the three
branches of government (the legislature, executive and judiciary) with regard to
poverty, and seeks to identify possible strategies and methodologies to achieve
poverty amelioration. The general perspective of the study is focused on the roles
of the three branches of government, these being constitutional institutions — hence

the study is grounded in constitutional law.

1.2 Conceptualisation of Structural Poverty in South Africa

In this thesis, structural poverty is understood as a condition of multifaceted
deprivation and marginalisation, entrenched within South Africa's sociological,
economic and political milieux, to which a high percentage of the population is
victim, and from which there is no escape.” It is distinct from other types of poverty
which may be transient.s The structural aspect of structural poverty lies in the fact
that in addition to being ongoing and chronic, it is an in-built feature of the economy
and of society, such that it has become endemic and immutable.® The multifaceted
dimensions of structural poverty include, but are not necessarily limited to,
monetary deprivation, unemployment, lack of necessary amenities of life, and social
marginalisation and exclusion.x® Deprivation in these dimensions remains constant

and does not change over the passage of time.

Since the social, economic and political milieux of any country are established by
way of human agency, it is possible to deduce that structural poverty is a product
of such agency. It is a fundamental tenet of this thesis that human, societal and

institutional interventions, whether legal, sociological, economic or political, or a

7 The concept of structural poverty is articulated in Du Toit 2005 PLAAS Chronic and
Development Studies 8, Du Toit and Neves 2014 Journal of Peasant Studies 840 and in Adato,
Carter and May 2006 Journal of Development Studies 226.

8 Du Toit and Neves 2014 Journal of Peasant Studies 840.

° Du Toit 2005 PLAAS Chronic and Development Studies 8 explains that the underlying situation
of the chronically poor, or their structural situation, determines whether they are likely to be
able to escape chronic poverty. If this is very unlikely or impossible, they are victims of
structural poverty. Characteristics and determinants of structural poverty as conceived in this
way are discussed further in Chapter 2.

10 Several scholars acknowledge the endemic and multifaceted nature of structural poverty. See:
Du Toit 2005 PLAAS Chronic and Development Studlies, Du Toit Chronic and Structural Poverty
in South Africa: Challenges for Action and Research and Adato, Carter and May 2006 Journal/
of Development Studlies 226.
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combination of these, can be employed to ameliorate it, even if a lengthy period of
time is needed to accomplish this goal. This argument is supported by Williams,1
who undertook a comparative study of poverty reduction efforts in South Africa and
the United States of America. He states that access to assets and resources is
determined by social policy, which is implemented by legal and political institutions.
From this analysis, it emerges that legal, social, economic and political institutions,
established by humans, play a strong role in creating and maintaining structural
poverty. By extrapolation, it can be argued that human agency can change such

institutions and the policies they implement, with a view to ameliorating structural

poverty.

In the remainder of this thesis, the term ‘poverty’ must be understood to denote

structural poverty as described in the preceding paragraphs.

A number of statistical analyses of poverty in South Africa are available. The
majority of these consider poverty to be an economic or monetary issue, and some
seek to set a monetary standard or poverty line below which people are categorised
as poor.22 A money-metric view of poverty is limited in that it only takes into account

quantitative, and not qualitative, aspects of the lives of the poor.::

Statistics pertaining to poverty in South Africa also feature in a number of
international studies, some using monetary thresholds below which people are
considered to be in poverty,4 and others using multilateral poverty indices. The
United Nations Development Programme (UNDP) Human Development Reports are
a limited example of the latter, incorporating non-monetary benefits such as
healthcare and education, although failing to address economic and socio-political
issues which may be determinants of poverty. Another yardstick used for the

measurement of poverty is the Gini coefficient, > which highlights the gap between

n Williams 2005 South African Journal on Human Rights 436.

12 See for example Magombeyi and Odihambo 2015 Socioeconomica 333.

13 See Du Toit "The Proper Subject for Poverty Research is Inequality" 133.

14 These include the UNDP Human Development Report 2015
http://hdr.undp.org/sites/default/files/2015_human_development_report.pdf.

15 For a description of how the coefficient operates, see Investopedia date unknown
https://www.investopedia.com/terms/n/neoclassical-growth-theory.asp.
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rich and poor. South Africa's coefficient:s score is one of the highest in the world.»”
A 2019 report by Statistics South Africa indicates the coefficient to be in the region
of 0.65.18 This reflects that the poorest twenty percent of the population consume
approximately three percent of total expenditure, compared to the wealthiest

twenty percent who consume sixty-five percent.

Statistical analyses of poverty, assuming that the information they impart is
accurate, offer valuable information regarding the monetary aspects thereof, but
they present a unidimensional and therefore somewhat limited view of the
phenomenon, in that they fail to deal with the non-monetary aspects thereof. Their
value lies in their serving as a marker of the severity of poverty. As mentioned,
statistical analyses fail to capture the human side of poverty, which is associated
with hardships of a less tangible nature and relates to matters traditionally studied
within the realm of the social sciences, such as social marginalisation, lack of
capability and resources, and psycho-social hardships. Social marginalisation and
psycho-social hardships are intertwined with issues of human equality and dignity,
which are protected as fundamental rights in the Constitution.* The non-economic
aspects of poverty furthermore play a cardinal role in rendering it immutable,
because they are deeply entrenched in society and are self-perpetuating. Their

intangible nature makes it difficult to study and monitor them.

It is important to understand the phenomenon of poverty in South Africa in its socio-
historical context. It is commonly associated with extreme and cumulative

disadvantage suffered by people of colour during apartheid,2 and with their

16 The Gini coefficient is a measure of the distribution of income across a population
developed by the Italian statistician Corrado Gini in 1912. It is used as a gauge of economic
inequality, measuring income distribution or, less commonly, wealth distribution among a
population. See Investopedia https://www.investopedia.com/terms/g/gini-index.asp.

o Deneulin explains the calculation methodology and significance of the Gini coefficient in
Deneulin 1974 “Introduction” 1.

18 Department of Statistics 2019 https://www.statssa.gov.za/publications/Report-03-10-
192017.pdf 5. This is the most recent report on the matter that can be accessed on the
internet.

19 Sections 9 and 10 of the Constitution respectively.

20 Gradin 2012 Journal of African Economies 219. See also Carter and May 2001 World
Development 2012-2014 1-37 and Leibbrandt, Finn and Woolard 2012 Development Southern
Africa 19.
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exclusion from many facets of social and economic life. Prior to the political
transition in 1994, dire conditions of poverty prevailed in the rural areas constituting
the former homelands, as they were then known.2t Poverty was also endemic in a
variety of other settings including cities, which included separate areas occupied by
people of colour, in which they were deprived of basic services and amenities.2?
After apartheid, although no longer officially circumscribed by race, poverty has
been perpetuated largely along racial lines, but is gradually evolving into a situation
of class distinction rather than strictly racial deprivation and marginalisation.
Taking the authors cited in this paragraph into account, it is warranted to conclude
that poverty in contemporary South Africa has a residual race bias, as well as class

and gender biases.

Seen in the context of the welfare of its victims and of the country as a whole,
poverty has profound negative outcomes. On a personal level for its victims, these
include not only economic but also psycho-social hardships.2* On a more general
level, it hampers the attainment of social justice and the realisation of

transformative constitutionalism. It also stifles sustainable development.z

Although statistics published by the government indicate that poverty has
diminished since the political transition,2s it may be questioned whether this is true
and of tangible benefit to the people, given for example that unemployment has
increased in the concomitant period.2” The provision of a vastly increased nhumber
of social grants since the end of apartheid has been limited to specific categories of

needy people, and these provide only a subsistence income and not a way out of

21 See for example Mukonoweshuro 1991 Social/ Justice 175.

22 Mabin "Dispossession, Exploitation and Struggle: An Historical Overview of South African
Urbanisation" contains a useful account of the phenomenon of structural poverty in black and
coloured urban townships under apartheid.

23 Kehler 2001 Journal of Women's Studies 50.

24 Metz 2016 Res Publica 328.

25 Rapatsa 2015 Euro Economica 41.

26 The Statistics SA Poverty Report 2006-2011, released in 2014, avers that the incidence of
poverty dropped in the period under study, but concedes that this is largely due to an
expanding social security net rather than an improvement in the financial means of the poor.
See Statistics SA http://www.statssa.gov.za/publications/Report-03-10-06/Report-03-10-
062015.pdf 12. This is the latest report of its kind from the national statistics department that
could be found.

2 Magombeyi and Odihambo 2015 Socioeconomica 333.
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poverty. Other factors which inhibit poverty amelioration are low skill and
education levels, weak economic growth, and restrictive labour market practices
engendering job insecurity.2® Finn et a/ 30 have conducted a decomposition analysis
relating to poverty trends over the post-apartheid period, which shows that
consumption amongst the extreme poor has not increased since the demise of

apartheid. This is an indicator of the perpetuation of poverty.

Poverty is also an important issue from a constitutional law perspective. The indirect
reference to poverty in the preamble of the Constitutiorsr makes it clear that poverty
alleviation is a constitutional imperative. This has been confirmed by the
Constitutional Court.s2 The hardship that poverty causes further interferes with the
enjoyment of many of the socio-economic and other rights articulated in the

Constitution.s?

Aside from being an economic and a legal issue, as explained above, poverty is a
social problem. Research done for this thesis has found a vast volume of writings
on poverty with a sociological orientation.s+ Poverty is also a consequence and a

manifestation of the prevailing political ideology as explained further in section

28 Finn, Leibbrandt and Oosthuizen Poverty, Economy and Prices in Post-Apartheid South Africa
33.

29 Magombeyi and Odihambo 2015 Socioeconomica 346.

80 Finn, Leibbrandt and Oosthuizen Poverty, Economy and Prices in Post-Apartheid South Africa
1-69.

81 It is stated that it is an imperative to heal the divisions of the past and establish a society
based on democratic values, social justice and fundamental human rights. Pursuit of this
vision is aligned to the imperative to ameliorate poverty.

82 See in particular the statement of Chaskalson CJ in Soobramoney v Minister of Health,
Kwazulu-Natal 1998 1 SA 765 (CC)(hereafter ‘Soobramoney’) para 8: "Millions of people are
living in deplorable conditions and in great poverty. There is a high level of unemployment,
inadequate social security, and many do not have access to clean water or to adequate health
services. These conditions already existed when the Constitution was adopted and a
commitment to address them, and to transform our society into one in which there will be
human dignity, freedom and equality, lies at the heart of our new constitutional order. For as
long as these conditions continue to exist that aspiration will have a hollow ring."

33 For example, freedom of trade, occupation and profession conferred in s 22 of the Constitution
may not be meaningful to those in a poverty trap, who are unemployed and deprived of the
education and means to undertake a profession or trade.

34 By way of example, see Du Toit and Neves 2014 Journal of Peasant Studies, who write of the
race and class dimensions of poverty (these being sociological phenomena), Crocker 2014
Journal of Global Ethics 245-253 who writes of inequality as a sociological phenomenon, and
Das 2009 Bangladesh E-journal of Sociology 67-82 who provides an account of how identity
politics may serve as a determinant of poverty.
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2.3.1, where the role of ideological notions as determinants of poverty is explored.
It is furthermore a subject warranting analysis from an economic perspective. All of
these dimensions of poverty are apparent from the literature review undertaken in
chapter 2. An understanding thereof enables identification of the roles and
responsibilities of the three branches of government (legislature, executive and

judiciary) in poverty amelioration.

1.3 Poverty and the Pursuit of Social Justice and Transformative
Constitutionalism

The discussion in this section is focused on the concepts of social justice and
transformative constitutionalism, as underpinning imperatives for poverty
amelioration. In addition, consideration is given to the equality and dignity rights
and their interwovenness with poverty-related matters. These concepts will be
referred to during subsequent chapters as fundamental values that motivate the

pursuit of such amelioration.

It is logical to assume that the notion of 'social justice' is founded upon the
attainment of a fair and just society. It is a subjective notion in the sense that it is
coloured by the world views and ideological positions of its various proponents, and
it thus also has a socio-political dimension. For example, one’s conceptualisation of
social justice could be influenced by whether one is a neoliberal capitalist or an

adherent of socialism.

There can be no doubt that social justice is a central tenet of the Constitution. This
is borne out by the inclusion of social justice imperatives in the constitutional
preamble. It purports to recognise the injustices of the past and articulates the
imperative of healing long-standing divisions and establishing a society based on
democratic values, social justice and fundamental human rights. In section 7 of the
Constitution, the Bill of Rights, which contains the socio-economic rights and
therefore favours social justice, is described as the "cornerstone of democracy". This
reinforces the notion that the attainment of social justice is a strong constitutional
imperative. Poverty is by its nature interrelated with socio-economic status, and the

prevalence of poverty is associated with non-realisation of the socio-economic rights
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and social justice. Given that the subject of this study is poverty, socio-economic

justice is the form of social justice that will be primarily under consideration.

Socio-economic justice in South Africa is closely linked to distributive justice, given
the history of unequal distribution of socio-economic goods and benefits under
apartheid, which has persisted post-apartheid as class-based deprivation, as alluded
to earlier.®s Distributive justice relates to the fair distribution of socio-economic
resources in society. Where such distribution is unfair, inequality will prevail, with
the poor not enjoying a proportional share of resources. Thus there is a strong link
between poverty and inequality. Social justice, of which distributive justice is an
important part, is portrayed as being part of transitional justice processes, in
countries in transition.¢ This is particularly so in the case of societies emerging from

periods of human rights abuses, such as South Africa after apartheid.s

The attainment of distributive justice may depend upon relational and resource
constraints present in society.® It is imperative that the three branches of
government understand these constraints when planning and making decisions

which may have an impact upon poverty.

Inaction in addressing issues of social justice, particularly distributive justice issues,
may in itself amount to injustice.« There is a heavy onus on the legislature,

executive and judiciary to be proactive in addressing social justice issues, especially

85 Du Toit and Neves 2014 Journal of Peasant Studies 833 explain how race-based poverty has
transformed into class-based poverty, with the poor no longer defined by race, but in a
structural poverty trap on the margins of the economy. See also Carter and May 2001 World
Development 1987.

36 According to Arbour 2007 New York University Journal of International Law and Policy 1 issues
of distributive justice need to be considered as part of transitional justice processes. In this
regard see also Opotow 2001 Social Justice Research 149.

87 Opotow 2001 Social Justice Research 149. See also Catala 2017 Philosophical Studies 529.

38 Tyler 1994 Journal of Personality and Social Psychology 850. This article explores how social
group relations, linked to identity and status, impact upon how social justice issues are dealt
with in any society.

39 Dugard 2008 South African Journal on Human Rights 214.

40 Miller 2008 Critical Review of International Political and Social Philosophy 383.
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the phenomenon of poverty. This is particularly necessary given that the victims of

poverty are not strongly positioned to demand social justice.+

"Transformative constitutionalism' in South Africa is broadly conceptualised as the
deployment of the Constitution as an instrument to effect transformation.+2 In the
preamble to the Constitution, its envisaged transformative purpose is clear. It
speaks of healing the divisions of the past, establishing a society based on
democratic values, social justice and fundamental human rights, laying the
foundations for a democratic and open society, improving the quality of life of all
citizens, and freeing the potential of each person. Analysts of transformative
constitutionalism writing in more recent times acknowledge that it has not
materialised in the socio-economic realm, and that it cannot do so as long as poverty
persists.#s The value of the concept for socio-economic transformation is therefore

open to question.4

Research for purposes of this thesis has found that academic writing relating to
social justice and transformative constitutionalism is often undertaken outside of
the realm of jurisprudence — often in the social sciences, and sometimes in writings
on economics and political theory.ss There has been little meaningful judicial
discourse relating to the attainment of transformative constitutionalism in recent

years.* It has become evident that transformative constitutionalism, albeit a legal

4 Bilchitz 2015 South African Journal on Human Rights 86.

42 The term was notably used by Karl Klare in his well-known article "Legal Culture and
Transformative Constitutionalism”, and referred to in the lecture by Langa CJ entitled
"Transformative Constitutionalism". See Klare 1998 South African Journal on Human Rights
146-188 and Langa 2011 Stellenbosch Law Review 446-451.

43 Evans in "Land, Socio-economic Rights and Transformative Justice" 1-30 explains this position
thoroughly. See also Moyo "Transformative Constitutionalism, Substantive Inequality and the
Role of the Courts — Lessons from South Africa and Zimbabwe" 1-26; Langa 2006 Steflenbosch
Law Review 351; McDougall 2015-2016 New York School of Law Review 25; and Rapatsa 2015
Juridical Tribune 208.

44 In this regard see Bond 2014 Politikon 41.

45 See for example Rapatsa 2015 £uro Economica 41, who discusses the interplay between social
justice and sustainable development, Crocker 2014 Journal of Global Ethics 245-253 who
explores social justice as an ethical issue, Inchauste ef a/"The Distributional Impact of Fiscal
Policy in South Africa” 1-50 who considers the impacts of the social grants system, and Emery
2006 Social Justice 6-19, who explores social justice in a socio-political context.

46 See Mangu "Nelson Mandela's Contribution to Constitutionalism and the Rule of Law in South
Africa” 1-38, in which the author cites three cases as the cardinal examples of the application
of transformative constitutionalism by the courts. These are Government of the Republic of
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concept, needs to be understood in the extra-legal realms of sociology and
economics, and in addition needs political will to drive it.#” These considerations are
significant in a determination of the roles and responsibilities of the three branches

of government in poverty amelioration.

The constitutional rights to equality and dignity respectively guaranteed in sections
9 and 10 of the Constitution are closely interwoven with issues pertaining to social
justice and transformative constitutionalism. Non-fulfilment of these rights is linked
to non-fulfilment of the socio-economic rights. Poverty arguably vitiates the rights
to dignity and equality, and the socio-economic rights. In South Africa, which is a

highly unequal society, the poor suffer from diminished social status.4

Inequality undermines the potential of each person, with the effect that human
resources are not fully deployed for the benefit of society generally.+ Inequality is
also anathema to the concept of a free democratic society, since it is associated
with manifestations of privilege and deprivation, which are either really, or are

perceived to be, undeserved. As such it is morally indefensible.5

With persistent poverty in South Africa, it is opportune to consider whether its
amelioration under the current constitutional governance regime is feasible. It
appears that it is possibly not, given that poverty has worsened and became more

deeply entrenched since the political transition in 1994.5: The remediation of the

South Africa and Others v Grootboom and Others 2001 (1) SA 46 (CC) (hereafter
“Grootboom”), President of the Republic of South Africa and Others v South African Rugby
Football Union and Others 2000 (1) SA 1 (CC) (hereafter “SARFU"), and S v Makwanyane and
another 1995 (3) SA 391 (CC) (hereafter “Makwanyane”).These all hail from the early days of
constitutional democracy, being dated 2000, 1999 and 1995 respectively. The article was
published in 2014 and it appears that no transformative cases newer than Grootboom were
considered worthy of citation.

47 Sibanda 2011 Stellenbosch Law Review 482.

48 Moav and Neeman 2010 Journal of the European Economic Association 413.

49 Crocker 2014 Journal of Global Ethics 245.

50 Scheffler 2003 Philosophy and Public Affairs 5 posits equality as a moral value or normative
ideal.

51 This is argued in Bond 2014 Politikon 461.
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inequality associated with poverty is a pressing need, for the reasons already

explained, and to avert widespread social unrest and instability.s2

Indignity, like inequality, is widely associated with structural poverty,s: but is more
abstract and less tangible than inequality. Dignity is associated with the equal worth
of people and rejects the idea of any person being marginalised.s* It is sometimes
depicted as a right to live a full and functional social life.ss As described by the late
Chaskalson CJ, dignity is an abstract value, which strengthens and informs the other
rights, and plays a role in balancing rights against each other.s However the concept
of dignity cannot be disassociated from its subjective nature - this has negative

implications for its usefulness in supporting the socio-economic rights.s?

1.4 Socio-economic Rights as an Instrument for the Amelioration of
Poverty

The status of the constitutional socio-economic rights as an instrument for the
amelioration of poverty is an important theme that underpins the discussion in the
chapters to follow. For contextual purposes, consideration is given below to the
various rights and their application in the sequence in which they appear in the Bill
of Rights.

1.4.1 An Environment Not Harmful to Health and Well-being

The environmental right, as per section 24 of the Constitution, is framed negatively
in that it confers a right to an environment that is "not harmful to health and well-

being”.58 Thus the imposition upon citizens of an environment which is less than

52 See Swilling, Musango and Wakeford 2015 Journal of Environmental Policy and Planning 1.
The point made is borne out by the increasing prevalence of protest action in South Africa,
usually referred to as "service delivery protest", but in fact broadly associated with poverty
and inequality.

53 See for example Chaskalson 2000 South African Journal on Human Rights 193, Liebenberg
2005 South African Journal on Human Rights 1, 20 and Mc Crudden 2008 European Journal
of International Law 655.

54 Liebenberg 2005 South African Journal on Human Rights 31.

55 Vaisvila 2009 Jurisprudence 111.

56 Chaskalson 2000 South African Journal on Human Rights 193.

57 O'Connell 2008 International Journal of Constitutional Law 111 argues that when reference is
made to dignity in legal argument, it is necessary to support the concept by articulating the
values underpinning it.

58 Section 24 of the Constitution.
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ideal but does not harm health and well-being, does not violate the right.
Environmental degradation is often associated with poverty.s® For example, the
spatial location of polluting industries is commonly in close proximity to poor

communities.e°

According to the 2016 Environmental Outlook published by the national Department
of Environmental Affairs, the status with regard to the overwhelming majority of
environmental indicators in South Africa is declining.¢: This is confirmed by the 2019
State of the Environment Report.s2 Given the lapse of close to thirty years since the
political transformation, it appears that the prospects for the fulfiiment of the
environmental right are not good.s Clean air, clean water and environmental health
remain elusive in many areas.® It is arguable that generally, the use of rights
discourse to deal with environmental degradation is not successful in South Africa.
As a corollary to this, it is arguable that a stronger reading of the right is needed.ss
The jurisprudence relating to environmental matters is focused predominantly on
administrative law principles, and there has to date been little exposition of the

content and scope of the right.e There are however some indications of a more pro-

59 In this regard, see Du Plessis 2011 South African Journal on Human Rights 270, in which this
connection is explored.

60 Hallowes in Planning Poverty: The NDP and the Infrastructure of Destruction 1-94 describes
the effects of planning in terms of the National Development Plan, which, it is argued, places
poor communities in degraded areas, citing South Durban as an example.

61 Department of Environmental Affairs Environmental Outlook 2016. 1-60. See also the United
Nations World Economic and Social Survey 2016 1-177 chapter entitled "Climate Change
Resilience: An Opportunity for Reducing Inequalities" where the vicious cycle of mutual
exacerbation of climate change, environmental degradation and poverty is described.

62 Department of Forestry, Fisheries and the Environment Environmental Outlook (available for
online reading — pages unnumbered).

63 Kota Realising the Right to a Healthy Environment. An Analysis of the Policy Efforts, Budgeting
and Enjoyment of the Right to a Healthy Environment in South Africa 1-113.

64 Fourie “Tales from the Trenches: The Unfulfilled Promise of the Constitutional Environmental
Right in South Africa” 1-39 provides an enlightening general discussion of the status of
fulfilment of the environmental right as at 2014.

65 Hallowes and Butler7The Balance of Rights: Constitutional Promises and Struggles for
Environmental Justice argue 1-96 in chapters 3 and 4 of their report that a stronger
interpretation of the environmental right is necessary to ameliorate the destructive effects of
environmental degradation on the poor.

66 For example in Fuel Retailers Association of Southern Africa v Director-General: Environmental
Management, Department of Agriculture, Conservation and Environment, Mpumalanga
Province 2007 (6) SA 4 (CC) (hereafter “Fuel Retailers”) the court expounded upon the
importance of the environmental right but did so in a somewhat vague and wordy manner,
leaving some uncertainty regarding its meaning and content.
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active and content driven approach by the courts in the ‘Deadly Air’ case, decided
in 2022, in which the court found that the poor air quality in the Highveld Priority
Area constituted a violation of section 24, affording some content to the right in the
context of air pollution.s” Still, scope remains for the interpretation and application
of the environmental right in useful and creative ways to contribute to the
amelioration of structural poverty. This is so because it has elements other than a
clean environment per se, these being "well-being", "sustainable development" and
"legislative and other measures" for the protection of the environment.e If these
concepts were to be developed to their full potential, they could be deployed
towards strengthening the right. For example, the concepts of well-being and
sustainable development could be used to foster an approach of pro-active positive

environmental benefits, with components relating to poverty amelioration.
1.4.2 Access to Housing

In terms of section 26 of the Constitution, everyone is entitled to access to adequate
housing. This right is progressively realisable and as such appears to be dependent
upon the available resources of the state. Arbitrary evictions from and demolitions
of homes are prohibited without an order of court, made after consideration of all

relevant circumstances.®

There are two realms within which consideration can be given to the current status
and interpretation of the right of access to housing. The first is evictions, in relation
to which there is an extensive body of case law. The most fundamental
developments in this case law are: a) the Grootboom standard, requiring that the

state must have a reasonable housing development programme in place including

67 Trustees of the Time Being of the Groundwork Trust and another v Minister of Environmental
Affairs and others 2022 ZAGPPHC 208 [18 March 2022] paras 76-82 (hereafter *Deadly Air’).

68 Du Plessis 2011 South African Journal on Human Rights 279 argues persuasively that there is
scope for a generous interpretation of s 24 to have positive impacts upon poverty alleviation.
This remains untested in the courts, however. "Well-being" and "sustainable development"
are broad concepts with possible socio-economic dimensions, and the requirement for
"legislative and other measures" suggests not only the making of law but policy and
operational initiatives for the fulfilment of the right, including its socio-economic dimensions.

69 Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998.
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an emergency plan to assist those in desperate circumstances;™ b) the more recent
jurisprudence requiring meaningful engagement by the state with potential
evictees,” and c) the determination that evictions rendering any evictees, including

evictees from private property, homeless, are unlawful.?

The proliferation of jurisprudence on evictions contrasts with a notable lack of
jurisprudence in the second realm, namely the substantive content of the nature of
the right of access to adequate housing. Although the jurisprudence tells us that the
state must have reasonable programmes for fulfilment of the right, and emergency
programmes to assist those who are most desperate, it does not deal with what
constitutes the minimum core of the right, either for ordinary applicants or those in

emergency circumstances.”
1.4.3 Access to Sufficient Food and Water, Healthcare and Social Security

In terms of section 27 of the Constitution everyone is entitled to access to sufficient
food and water. There is a dearth of both jurisprudence and legislative material on
the nature and content of the right to food. An Integrated Food Security Strategy
was published by government in 2002.7 This strategy rightly acknowledges that
food security is a complex issue, which overlaps with considerations pertaining to
food safety, capacity building, social security and community development.”s The

authors of the strategy pronounced South Africa to be food secure at the time, but

70 Government of the Republic of South Africa and Others v Grootboom and Others 2001 (1) SA
46 (CC) (hereafter ‘Grootboom’) para 66.

e Occupiers of 51 Olivia Road, Berea Township and 197 Main Street Johannesburg v City of
Johannesburg 2008 (3)SA 208 (CC) (hereafter “Olivia Road”) para 22.

72 City of Johannesburg Metropolitan Municipality v Blue Moonlight Properties 39 (Pty) Ltd 2011
(2) SA 104 (CC) (hereafter “Blue Moonlight”) para 39.

73 The courts’ disinclination to determine the minimum core content of socio-economic rights is
problematic for the amelioration of structural poverty. In this regard, see Bilchitz 2002 South
African Law Journal 484, who advocates that minimum core is necessary in order to give the
socio-economic rights “teeth”.

7 Khoza 2004 South African Journal on Human Rights 664 bemoans the fact that there is no
framework legislation giving effect to the right of access to food.

75 Department of Agriculture Integrated Food Security Strategy 1-47.

76 Department of Agriculture Integrated Food Security Strategy 8.
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predicted that this would change as demand for staple foods would outstrip supply

over time.”” These predictions have in fact materialised.”

It is notable that in South Africa prices of food are not comprehensively regulated,
as is the case with other commaodities such as electricity.” The right of access to
food in a free market, capitalist society such as South Africa is therefore essentially
the right of access to food one can pay for. This has obvious negative implications

for those living in poverty.

In the realm of water governance, the post-constitutional period brought
substantive changes in water law, with the Water Services Act & creating a new
system of water governance structures, and the National Water Act#: reforming the
regime of water ownership to place water resources in the hands of the state, and

establishing a governance regime including licensing of the use of water.

The national standard for free basic water in South Africa is 6000 litres per
household per month.&2 Although municipalities are permitted to deviate from this
standard, it remains the national guideline. The implementation of this policy has

been variable.s:

Jurisprudence with regard to the right to water is somewhat limited. In the Mazibuko
matter,s+ the Constitutional Court took a deferential stance with regard to the water
provision policies of the City of Johannesburg then applied in Phiri, Soweto. The

court did not deal with the substantive content of the right as framed in section 27.

m Department of Agriculture Integrated Food Security Strategy 19-20.

8 See Battersby 2011 Development South Africa 545; Drimie and Ruysenaar 2010 Agrekon 316;
Koch The Food Security Policy Context in South Africa 1-49, and Jacobs 2009 Agrekon 410, all
of which confirm that food security in South Africa is at risk as of approximately 2011,
particularly in poor and rural communities.

79 Electricity prices are determined via an interactive process between Eskom, the hegemonic
power utility, and the National Energy Regulator.

80 Act 107 of 1997.

81 Act 36 of 1998.

82 This policy position is referred to by Farrar, cited in the next footnote. It has not been possible
to find the policy document by way of an internet search.

83 In a Master of Civil Engineering dissertation on the subject entitited 7he Free Basic Water
Policy of South Africa — An Evaluation of its Implementation, Farrar concludes that the
implementation of the policy has at best been variable.

84 Mazibuko v City of Johannesburg 2010 (4) SA 1 (CC) (hereafter “Mazibuko”).
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Other cases relating to provision of access to water have dealt with the right only
indirectly,ss allowing relief for curtailment of water supply based on alleged

spoliation.

The right to water is likely to become the subject of contestation in the future with
the effects of climate change being felt, particularly recurrent droughts in parts of
South Africa.ss It is likely that poor communities may suffer the most in water
shortage scenarios, particularly if water becomes an expensive commodity. Complex
governance and jurisprudential issues around fulfilment of the right of access to

sufficient water are therefore likely to arise in the near future.

The right of access to social security includes a right of access to social assistance
for those unable to support themselves and their dependants.s” A recent annual
report of the South African Social Security Agencyss indicates that just short of thirty
two percent of the population of the country receives social security grants, and
that this represents a substantial increase over the past few years. The report hails
this as an achievement in addressing poverty in South Africa.e However it must be
asked whether the payment of social grants to an ever-increasing number of
beneficiaries is aligned to the imperatives of transformative constitutionalism and
social justice. Whether or not social grants ameliorate or exacerbate poverty in the

long term, remains a vexed question.

The right of access to healthcare is a further component of the rights contained in
section 27 of the Constitution. 1t too is subject to progressive realisation, like the

right to sufficient food and water. It is not framed with reference to a specific

85 City of Cape Town v Marcel Mouzakis Strimpher 2012 ZASCA 34; Farai Mushoriwa v City of
Harare 2014 ZWHHC 195.

86 Couzens 2015 Potchefstroom Electronic Law Journal 1168.

87 Section 27(1)(c) of the Constitution.

88 South African Social Security Agency Annual Report 2015/2016 26.

89 South African Social Security Agency Annual Report 2015/2016 12.

90 In this regard see Inchauste et a/"The Distributional Impact of Fiscal Policy in South Africa"
1-50, Triegaardt 2009 Social/ Work 1,and Neves and Du Toit 2013 Journal of Agrarian Change
1, all of which highlight the positive effects of social grants on the lives of the poor. However,
Wright et a/ 2015 Development South Africa 443 writes of the indignities associated with the
child support grant, and Leibbrandt, Finn and Woolard 2012 Development South Africa 19
argue that whilst social grants help the poorest members of society, they do nothing to address
endemic income inequality.
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standard of healthcare, but only to access to healthcare. Whilst section 27 clearly
aspires towards making healthcare accessible to all, the right is still an unrealised
aspiration, twenty-plus years after the political transition. Constraints to access
prevail for approximately eighty percent of the population,®t and there are wide
geographical disparities with regard thereto.®2 These demographics are residual of

the patterns of healthcare provision under apartheid.®

Constitutional Court jurisprudence with regard to the right of access to healthcare
is centred upon two matters. In the Soobramoney case the court denied access to
renal dialysis at the cost of the state, basing its finding on the disentitlement of the
individual to demand scarce healthcare resources. In the case of Treatment Action
Campaign,®* a widely hailed decision, the court ensured the accessibility across the
country to anti-retroviral treatment to prevent mother to child transmission of the
HIV virus. Although this was a landmark decision that demonstrated the willingness
of the court to pronounce on access to life-saving medication, it does not serve to

give substantive content to the right outside of the issue of HIV prevention.

Given the ineffectiveness of the legislative and policy framework relating to the
healthcare right, as explained above, and the lack of jurisprudence circumscribing

its content, its potential realisation could remain elusive for victims of poverty.
1.4.4 Education

The right to education is entrenched in section 29 of the Constitution, with basic
education being an absolute right and further education being a progressively

realisable right.

91 Ataguba, Day and Mclntyre 2014 Plos Medicine 1 explain that approximately twenty percent
of South Africans utilise privately funded healthcare providers, in which approximately seventy
percent of medical practitioners practice. The remainder utilise government hospitals and
clinics, hosting only thirty percent of medical practitioners.

92 Marten et a/ 2014 Health Policy 2167.

93 McLaren, Ardlington and Leibbrandt 2014 BMC Health Services Research 5.

o4 Minister of Health v Treatment Action Campaign 2002(5) SA 703 (CC) (hereafter "Treatment
Action Campaign”).
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Education under apartheid was grossly unequal for different racial groups, and
remains so notwithstanding twenty years plus of democratic government.® This is
anomalous, because of the absolute nature of the right to basic education. The
courts have on many occasions enunciated the importance of adequate and equal
education in the transformative context, and the links between the right to
education and the equality and dignity rights.®s The fact that education remains in
crisis, with the poor bearing the brunt of ongoing deficiencies, is arguably one of
the worst indictments upon the potential of the socio-economic rights to facilitate

positive change.®’
1.4.5 Socio-Economic Rights, Social Justice and Transformative Constitutionalism

Taking the circumstances described above with regard to the various socio-
economic rights into account, it is justified to conclude that the suitability and
efficacy of the socio-economic rights as an instrument for the achievement of social
justice and transformative constitutionalism, and for ameliorating poverty, has
proven to be at best variable, and at worst poor. In chapters 3 to 5 of this thesis,
consideration will be given to the roles of the three branches of government with
regard to the amelioration of structural poverty, an aspect of which is the utilisation
of the socio-economic rights for this purpose. Possibilities relating to innovative

deployment of the rights for poverty amelioration purposes will be considered, as

95 Spaull 2013 South African Journal of Educational Development 436 describes the education
system as "grossly inefficient, severely underperforming and egregiously unfair". Kang'ethe
and Chivanga 2016 International Journal of Educational Sciences 255 bemoan the fact that
there are residual traces of apartheid in education. Christie 2010 International Journal of
Educational Development 3 bemoans the fact that the state has not made an effort to realise
the right to education and that structural inequalities prevail in the education system.

96 The leading cases in this regard are Governing Body of the Juma Musjid Primary School v
Essay, Head of Department, Department of Education 2011 (8) BCLR 761 (CC) (hereafter
"Juma Masjid”);, Free State Province v Welkom High School; Head of Department, Department
of Education, Free State Province v Harmony High School 2014 2 SA 228 (CC); and MEC for
Education in Gauteng Province v Governing Body of Rivonia Primary School 2014 6 SA 582
(CQ).

97 Moseneke J in Federation of Governing Bodies for South African Schools (FEDSAS) v Member
of the Executive Council for Education, Gauteng 2016 ZACC 14 (hereafter "FEDSAS”) paras 1-
4 outlines the dire condition of South African education and the importance of education to
transformation and social justice.

18



well as ascribing content to the rights and exploring supplementation of rights-based

action.

1.5 Research Question

The central question underpinning this research is what the role and responsibility
of each of the three branches of government in South Africa is with regard to the
amelioration of poverty. This question is examined in the context of poverty studies
across a multidisciplinary spectrum, against the backdrop of the constitutional
delineation of the three branches of government — the legislature, executive and
judiciary, the socio-economic rights, and legislative and jurisprudential content. The
study is however limited from an empirical perspective to the role of the three

branches in national government.

1.6 Objectives of Research

The main objective of the research is to determine how the three branches of
government in South Africa could contribute towards the amelioration of the poverty

which prevails in the country.

Various subsidiary objectives are pursued within the framework of the main

objective as described above. These are:

e to identify and describe the various dimensions of poverty through a

multidisciplinary lens, in the South African and wider context;

e to formulate an understanding of the functionality and responsibilities of the

three branches of government in the context of poverty studies; and

e to seek enablers, and ways to overcome impediments, towards the three

branches of government ameliorating poverty.

1.7 Hypothesis

The research is based upon the hypothesis that structural poverty in South Africa

could potentially be alleviated by identifying relevant enablers and impediments
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towards such amelioration, as well as solutions, in the general context, and

specifically by the three branches of government, and applying these accordingly.

1.8 Assumptions

Underpinning the hypothesis are a number of assumptions:

Poverty is an endemic and undesirable problem in South Africa with severe

adverse consequences for its victims.

e Poverty is at odds with the constitutional imperatives to improve the quality

of life and realise the potential of people.

e Since poverty is a multifaceted phenomenon, it is best understood through
an interdisciplinary lens, in particular by considering theory from the realms

of law, sociology, economics and political theory.

e The legislature, executive and judiciary may each have distinct roles and
responsibilities (which may be potential and unrealised) with regard to the

amelioration of structural poverty.

1.9 Outline of Study

In chapter 2, the phenomenon of poverty is considered with reference to scholarly
writings from various disciplines dealing with or referring thereto. The writings are
categorised into three categories according to whether they outline the
characteristics of structural poverty, describe the determinants thereof, or suggest
solutions for its amelioration. The purpose of chapter 2 is to articulate a broad-
based understanding of the phenomenon generally, and in the context of its

manifestations in South Africa.

Leading on from the insights gained in chapter 2, the potential role of each branch
of government in South Africa with regard to the alleviation of structural poverty is
considered in a separate chapter for each branch (chapters 3 - executive, 4 -

legislature and 5 - judiciary).
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Chapter 6 concludes the study by consolidating and rationalising the legal and other
material in chapters 3 to 5 and making recommendations towards conceptualising
a role for each branch of government in poverty amelioration. The concluding

chapter also reflects on the remaining research to be done in this field.

1.10 Research Methodology

The research question and objectives cited above lend themselves to desktop
research. This is because there is a large body of writing on poverty-related matters
both domestically and internationally, contained in academic journals and other
literature sources, and an analysis thereof renders it possible to conceptualise a role

for each branch of government in poverty amelioration.

The methodology includes a cross-disciplinary consideration of poverty as reflected
in @ broad spectrum of theoretical realms, including legal theory, economics,
sociology and political theory, and as contained in a variety of source materials,
including legislative instruments, case law, books, academic journals and internet
and other reference sources. The purpose of the presentation of these various
perspectives and sources is to seek enablers and impediments for the amelioration
of poverty, with a view to using these as source material for finding an answer to

the research question of this thesis.

The study embodies a range of stylistic research methodologies. It is partly
observational and exploratory, looking at the characteristics of poverty, and at the
functional roles of the three branches of government as understood to date. It is
also causal, considering its main determinants. In addition it is deductive,

conceptualising solutions for poverty amelioration.

1.11 Limitations of the Study

With the study being a desktop study, incorporating observational, causal and
deductive reasoning, it is inevitably somewhat theoretical and conceptual. The
solutions to poverty amelioration proffered in chapters 3 to 6 thus constitute
theoretical notions of how the three branches of government could contribute to

poverty amelioration. Due to limitations of length applicable to academic doctoral
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research, the study does not explore the views and responses of the branches to
the proposed solutions. This could be an avenue for further and supplementary

empirical research.

A further limitation of the study is that, although the principles enunciated on the
roles of the three branches of government in poverty amelioration are potentially of
wide application across the three spheres of government, the research done for the
study related primarily to the national sphere of government. Expansion of the
study into the realm of provincial and local government could be an avenue for

further research.
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CHAPTER 2

PERSPECTIVES ON POVERTY: CHARACTERISTICS, DETERMINANTS AND
SOLUTIONS FOR AMELIORATION

2.1 Introduction

Structural poverty (referred to in this thesis as ‘poverty’) is understood to be a form
of poverty which is ongoing, chronic and endemic, and is in-built in the economy
and society, and reinforced by legal, economic, social and political institutions. As
alluded to in Chapter 1, the term “structural poverty” has been utilised and
developed for example in the writings of Du Toit, in particular in his article entitled
“Poverty Measurement Blues: Some Reflections on the Space for Understanding
Chronic and Structural Poverty in South Africa”,*s which provides a clear
conceptualisation of the term. Du Toit explains that the structurally poor are situated
or ‘inserted’ in society in such a way that they are unlikely to escape poverty in the
long term.®* The situation of poverty referred to is a multi-faceted one, in that it
does not only consist of cash and asset poverty, but of multi-dimensional
deprivation. An example of such multidimensionality may be extrapolated from the
writings of Du Toit, who takes a deep look at the social dimensions of poverty,
explaining that that social power relations that govern access to assets and

resources are a major determinant of poverty, and indeed of structural poverty.1

The work of Du Toit, which is primarily sociological but also touches on economics
and the politics of power relations, is illustrative of the importance of understanding
poverty from a multidisciplinary perspective. As such, it supports the premise that
a full understanding of poverty must necessarily involve a multidisciplinary

approach.

Besides Du Toit, there are other writers who venture into the realm of sociological

analysis with reference to poverty. This represents by far the greatest volume of

98 Du Toit 2005 PLAAS Chronic and Development Studies 1-33.
99 Du Toit 2005 PLAAS Chronic and Development Studies 8.
100 Du Toit 2005 PLAAS Chronic and Development Studies 9.
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writing on the subject found in the course of research. Other writers consider the
phenomenon from a political perspective, and yet others from an economic
perspective. As one would expect, there are a number of overlaps in these various
viewpoints. What is noteworthy however is that there is no research contemplating
structural poverty simultaneously from legal, economic, sociological and political
perspectives. This chapter reviews literature across all of these fields to
subsequently inform the identification of possible paths for state initiatives to
address structural poverty. It is a tentative first step towards a multidisciplinary

perspective on poverty issues. It is hoped that this analysis will:

a) assist legal and other theorists in understanding the phenomenon of structural

poverty in a broader context; and

b) help create possible paths for initiatives, via the three branches of government,

towards amelioration of structural poverty.

This chapter is divided into four parts. Firstly, the characteristics of poverty are
explored.w1 Secondly, consideration is given to the determinants of poverty.w2
Thirdly and importantly, possible solutions for the amelioration of poverty are

discussed. 93A concluding subchapter with observations follows. 104

2.2 Characteristics of Poverty

This section contains a desktop review and critique of literature in which the authors
seek to identify the characteristics of poverty in South Africa.1s The insights gained
from the review arguably assist in conceptualising possible ways in which the South
African legislature, executive and judiciary could seek to ameliorate poverty. In this
regard it can be assumed that insight into the characteristics of the phenomenon of

poverty is a necessary precursor to suggesting solutions for its amelioration.

101 Section 2.2.

102 Section 2.3.

103 Section 2.4.

104 Section 2.5.

105 The material has been sourced via internet searching and following up references to other
relevant material in that initially sourced.
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2.2.1 Poverty is Embedded and Systemic

One of the most significant features of poverty in South Africa is its embedded and
systemic nature.x¢ Entrenched structural poverty is described as one of the most
pressing social and economic problems experienced in contemporary South Africa.o7
The systemic nature of poverty has been pervasive over the course of recent South
African history. For example, systemic inequalities associated with poverty have
been found to be still prevalent in South Africa twenty years after the political

transformation.zos

Associated with the position that poverty is systemic is the fact that it is linked to
endemic or pre-existing circumstances, with historically disadvantaged people
experiencing little change in their circumstances over time.w° Entrenched privilege
and concomitant entrenched deprivation afforded historically to groups along class
and ethnic lines may establish which groups will be victims of poverty.1o Age,
household size and employment status within households may provide indicators as
to the likelihood of their experiencing poverty.it The authors cited in this section
are all ad idem regarding the systemic and entrenched nature of poverty in South

Africa, albeit that they analyse this characteristic from different perspectives.
2.2.2 Money-metric Characteristics of Poverty

Poverty is often conceptualised as a lack of financial means, measurable in monetary
terms. For example, Bhorat, Oosthuizen and Van der Westhuizen advocate the
determination of a “poverty line” based on similar means testing to that used for
social grants, for purposes of determining who is classified as poor and accordingly

entitled to free basic municipal services.12 It is arguable that measurement in

106 Sibanda 2011 Stellenbosch Law Review 482.

107 Sibanda 2011 Stellenbosch Law Review 482.

108 Badat and Sayed 2014 Annals of the American Academy 127.

109 Cole Bailey and New 2017 Sustainability Science 829.

110 Schroeder 2008 Society and Natural Resources 553.

11 Sekhampu 2013 Journal of Social Sciences 145. This article reflects the outcome of research
pertaining to these factors, undertaken in Bophelong, near Vanderbijlpark.

112 Bhorat, Oosthuizen and Van der Westhuizen 2012 Development Southern Africa 77.
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quantifiable terms is a useful tool for understanding any phenomenon,::s but it is
undoubtedly so that poverty is much more than a purely monetary issue, and that
viewing it as such carries a risk of losing sight of its other dimensions, and
particularly of the human aspects thereof such as social marginalisation and human

suffering.114
2.2.3 Non-money-metric Characteristics of Poverty

Poverty has a number of characteristics, not all of which relate to monetary
deprivation. Material deprivation may be the most obvious of these, but in addition
poverty is characterised by deprivations of a non-material kind which relate to the
social and political elements of life. Rosa states that “psycho-social-political
deficiencies” are aspects of the deprivation suffered by the poor.1s These are
described in terms of inhibition of the full enjoyment by the poor of the benefits of
democracy, as well of subjective experiences of inadequacy and inferiority.11¢ His
articulation of the social and political dimensions of poverty reinforces the position
taken in this thesis that poverty must be viewed in a cross-disciplinary way, and, as

will be suggested, by the three branches of government.

Hart writes powerfully of the Fanonesque elements of poverty in South Africa, these
being focused upon the psychological hardships suffered by the poor.1t” Lephakga
explains vividly how the poor in South Africa are disturbed, exploited and
psychologically fearful.112 Metz portrays poverty as an inhumane condition, both

physically and socially.x* Samuel et a/write vividly of the lived experience of poverty,

13 May 2012 Development Southern Africa 63 posits the need for measurement in financial terms
in order to understand the phenomenon of poverty.

114 Du Toit 2005 PLAAS Chronic and Development Studies 8.

115 Rosa 2011 Stellenbosch Law Review 542. See also Adato, Carter and May 2006 Journal of
Development Studies 231.

116 Rosa 2011 Stellenbosch Law Review 542.

117 Hart 2008 Antipode 678 describes poverty in this way, with reference to the poignant writings
of Frantz Fanon who authored 7he Wretched of the Earthin 1961, outlining the psycho-social
dimensions of colonialism and decolonisation. Fanon highlights the psychological hardships of
being a member of a subjugated group in society, which Hart aligns to psychological struggles
of the poor in South Africa.

18 |ephakga 2016 Studia Historicae Ecclesiasticae 10.

119 Metz 2016 Res Publica 333.
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which is associated with isolation, marginalisation and exclusion.2° Collectively these
authors paint a dismal but consensual picture of poverty as a trigger for

psychological suffering on the part of its victims.

A thorough overall view of the various characteristics of poverty is provided by
Woolard in her “Overview of Poverty and Inequality in South Africa”.122 She
highlights alienation from kinship, food insecurity, crowded homes, energy poverty,
unemployment and fragmentation of families as salient aspects of poverty, providing

a broad overview of its multidimensionality.12

Du Toit is a strong advocate for understanding poverty in a broader sense. He
describes the money-metric view of poverty as reductionist, using the term
“econometric imaginary” to account for the false outcomes of taking such a view.12:
He argues that a full understanding of the phenomenon must extend to dealing with
its sociological dimensions. In his consideration of poverty from a sociological
perspective, he demonstrates a depth of understanding of its complexity which
shows clearly that it is much more than a matter for money-metric analysis only. It
is apparent however from Du Toit's scholarship that there is no easy solution to
finding a methodology for fully understanding poverty. He refers to the difficulty in
integrating quantitative and qualitative considerations in poverty studies.:* He also
bemoans the fact that academic material considering poverty from a sociological
perspective is marginalised by theorists favouring an econometric approach.:2s He
complains of the depoliticisation of poverty issues,?s thus suggesting that it is
appropriate to seek to understand poverty from a political perspective as well. Du

Toit’'s standpoint in this regard is underpinned by his emphasis on social power

120 Samuel et al 2014 Social Isolation and its Relationship to Multidimensional Poverty 20. The
writer posits the view that fostering social connectedness is an important component of
poverty amelioration.

121 Woolard 2002 Overview of Poverty and Inequality in South Africa 1-15.

122 Food poverty is also the focus of an article by Charlton and Rose who record the vast
differential between the expenditure on food of the poor and non-poor — see Charlton and
Rose 2002 Public Health Nutrition 383.

123 Du Toit 2005 PLAAS Chronic and Development Studies 2.

124 Du Toit 2005 PLAAS Chronic and Development Studies 2.

125 Du Toit 2005 PLAAS Chronic and Development Studies 12.

126 Du Toit Chronic and Structural Poverty in South Africa: Challenges for Action and Research 1-
33.

27



relations, the exercise of which, he says, leads to marginalisation of the poor and
exacerbates their vulnerability, and also on a socio-historical account of how the
poor have been victim to capitalism, authoritarianism and modernisation over the

course of history.127

Other theorists have also argued that it is simplistic to view poverty as a money-
metric issue. For example, Klasen12¢ argues persuasively that poverty is a condition
of multifaceted deprivation and should be measured by a deprivation index, which
takes into account all factors which may negatively affect human well-being,

including for example access to housing and basic services.

It follows that the existing scholarship persuasively paints a vivid picture of poverty
as characterised by more than money-metric issues, many of which are of a deep
and profound nature. Instead, authors in this field advance an argument in favour

of understanding poverty as a multi-faceted, widely pervasive issue.
2.2.4 Poverty as Persistent and Subject to Inertia

The prevalence of poverty in society is characterised by its persistence over time
and inertia against change.®2> Dugard emphasises that severe poverty still prevails
eighteen years after the advent of democracy (at the time of writing in 2013),2%

which, she avers, is an indictment upon the constitutional transformative project.:s:

Poverty is further characterised by inertia, according to Baxi,:32 who argues that
this is possibly due to the fact that theoretical approaches to transformative
constitutionalism are disinclined to suggest radical remedies. One of the most
cogent characteristics of poverty in South Africa is that it is a burgeoning and
worsening problem which has deepened since 1994. McLean ascribes this to

government policy shifting from a pro-poor position in the early 1990s to a

127 Du Toit Chronic and Structural Poverty in South Africa: Challenges for Action and Research 2.
128 Klasen 2000 Review of Income and Wealth 33.

129 See also section 2.1 of this thesis in which structural poverty is broadly conceptualised.

130 Dugard 2013 7he Activist 1.

181 Calland “Chimera or Real: How Robust is South Africa’s 1994 Post-Constitutional Order?” 1-9.
132 Baxi “Preliminary Notes on Transformative Constitutionalism” 49.
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programme of structural adjustment in 1996.13¢ This shift worsened the lot of the
poor. In more recent times the COVID 19 pandemic has had profound effects on
the poor, attributable largely to loss of income-earning opportunities in consequence

of the pandemic.:34
2.2.5 Poverty Associated with Apartheid

There is broad consensus that poverty in South Africa is associated with apartheid.
The plight of the poor is described by Christiansen:ss as a struggle, likened to the
apartheid struggle. He describes poverty as a form of “socio-economic apartheid”,
likening the inequalities associated with poverty to those experienced under
apartheid. Other writers too have emphasised the links between poverty in
contemporary South Africa and apartheid. According to Pieterse, it is a consequence
of the deprivations of apartheid.:®® He also describes poverty as the outcome of
apartheid, colonialism and patriarchy.xs” Dugard explains that poverty has remained
racialised after the demise of these phenomena.¢ These writings collectively paint
a picture of a society riddled with poverty associated with segregation and
deprivation that is racially based, notwithstanding the fact that racial discrimination
is no longer official government policy and the right to equality is enshrined in the

Constitution, as explained earlier.

Rapatsa uses evocative language to describe the current social-economic-political
milieu in South Africa insofar as it relates to poverty. He refers to “distressing levels
of poverty” and to perpetuation of the “documented cruelty of apartheid”.
These descriptions of the status guo with regard to poverty serve to highlight the
human suffering associated therewith in the context of the post-apartheid society.

As such they are valuable contributions to the legal academic literature on the

183 Mc Lean Constitutional Courts, Deference and Socio-economic Rights in South Africa 220.
134 Arndt et a/ 2020 Global Food Security 1.

135 Christiansen 2007 Columbia Human Rights Law Review 330.

136 Pieterse 2004 Human Rights Quarterly 887.

137 Pieterse 2005 SA Public Law 158.

138 Dugard 2013 The Activist 3.

139 Rapatsa 2015 Judicial Tribune 218.

140 Rapatsa 2015 Judicial Tribune 217.
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subject, which otherwise could be prone to using legal terminology and rights

discourse, neglecting the psycho-social aspects thereof.

There is a body of theoretical writing reflecting poverty as a class issue. For example
Burger et al have undertaken research via the Stellenbosch University Bureau for
Economic Research into the nature of the middle class in South Africa, and in so
doing have identified poverty as being a class issue, also noting that there are
strong correlations between class and race.:4 Seekings reinforces this position,
noting that income inequality persists along class but also along racial lines in South
Africa, despite the constitutional entrenchment of equality as a right and legal
sanctions against discrimination.»42 The phenomenon of class and race-based
poverty, as described by these authors, is indicative of a failure to achieve socio-

economic transformation as mandated by the Constitution.

There are residual elements of apartheid present in the education system, which
affect the quality of education and therefore the employability of citizens.14 These
include the failure of the education system to cater for self-employment, it being
mismatched to the labour market,»ss and its forcible incorporation of Western-

crafted curricula in the African context.146

Poverty in contemporary times is associated with the fact that economic power
structures remained intact at the time of the political transition.2+” This is manifested

inter alia in resource depletion which has disproportionally affected the poor.s

Apartheid spatial layouts of towns and cities occurred in a way that prejudiced poor

communities by placing them in far-flung and unfavourable locations. Mushongera,

141 Burger et al The Middle Class in Contemporary South Africa: Comparing Rival Approaches 1-
20. The authors have identified that race remains a strong marker of financial class in South
Africa, with the lower income class remaining predominantly black, approximately twenty
years after the political transition.

142 Seekings The Colour of Desert: Class and Distributive Justice in Post-Apartheid South Africa
1-43.

143 Kang'ethe and Chivanga 2016 International Journal of Science Education 258.

144 Kang'ethe and Chivanga 2016 International Journal of Science Education 258.

145 Kang'ethe and Chivanga 2016 International Journal of Science Education 259.

146 Kang'ethe and Chivanga 2016 International Journal of Science Education 259.

147 Swilling, Musango and Wakeford 2015 Journal of Environmental Policy and Planning 9.

148 Swilling, Musango and Wakeford 2015 Journal of Environmental Policy and Planning 15.
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Zikhali and Ngwenya4 have researched poverty in Gauteng from the perspective of
spatial distribution, and have found that the spatial skewing of wealth (spatial
inequality) which prevailed during apartheid has continued largely unchanged. Thus
they illustrate how spatial skewing contributes to upholding of the dismal economic

situation of poor communities.

The authors cited in this section present a persuasive collection of writings linking
poverty to the legacy of apartheid. This is a noteworthy and somewhat unique

characteristic of poverty in the South African context.
2.2.6 Poverty Associated with the Non-realisation of the Equality and Dignity Rights

Poverty restricts the enjoyment of human rights.1>0 In addition, poverty is frequently
associated with non-realisation of human rights such as the rights to dignity and
equality. This is particularly pronounced in societies in which socio-economic rights
are constitutionally entrenched but weakly implemented, such as South Africa.s:
Dignity is associated with social standing, with such standing being diminished in
poor communities.:s2 It is trite that polarisation of wealth and poverty does not make

for a substantively equal society.

Dugard writes vividly of the link between poverty and inequality, pointing out that
the two phenomena have persisted in co-existence with each other after the political
transition.1s2 By contrast, the links between poverty and dignity are explored
somewhat tenuously in academic writing. The indignity of poverty is dealt with as
a phenomenon in itself, without consideration of poverty still being racialised in
South Africa, and without considering that the indignities of the racial oppression of

apartheid may have been perpetuated into contemporary times.s+ Thus it may be

149 Mushongera, Zikhali and Ngwenya 2017 Social Indicators Research 277.

150 Human Rights Watch World Report 2019 at 525; Mubangizi 2005 South African Journal of
Environmental Policy and Planning 9.

151 Human Rights Watch World Report 2019 at 525.

151 Swilling, Musango and Wakeford 2015 Journal of Environmental Policy and Planning 15.

152 Waldron 2012 Cambridge Law Journal 203. Poverty is associated with low social standing and
accordingly with a lack of dignity.

153 Dugard 2013 The Activist 3.

154 See for example Liebenberg 2005 South African Journal on Human Rights 1 which contains an
erudite theoretical analysis of the value of dignity in the interpretation of socio-economic
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said that lack of dignity as a feature of poverty is dealt with in a vague and

inadequate manner.

The obligations of government with regard to upholding equality and dignity are
framed by the fact that these are constitutional rights. Given that government is
enjoined to uphold the Constitution, s it has a cogent responsibility to seek solutions

associated with addressing inequality and indignity.
2.2.7 Poverty Marked by Economic Exclusion

The need to achieve inclusion of the poor into the economy of South Africa is much
spoken of.156 It appears that the concept of inclusion relates to participation in the
economy and in decisions about economic matters, and also to sharing in the
benefits of the economy.1s” The available economic literature on the exact nature
of economic inclusion seems however to be scant.1ss  Thus it appears that the
concept is one espoused by policy makers and policy advocates, but it is not fully
dealt with on a theoretical level, neither translated into implementable terms.

Nevertheless it remains a cogent characteristic of poverty.

rights, with wide reference to international writings and jurisprudence, but without reference
to the racialised nature of dignity and equality issues in South Africa.

155 As per section 7(2) of the Constitution.

156 See for example Fourie How Inclusive is Economic Growth in South Africa? in which the
concept of inclusive growth is explained and discussed. The causes of lack of inclusiveness
are stated to be due to a low labour absorption rate and high income inequality.

157 See Ramos, cited in Fourie How Inclusive is Economic Growth? 3, who outlines the two
components.

158 The search conducted for purposes of this thesis for material on economic inclusion and
inclusive economic growth in South Africa has yielded some results, but no academic literature.
The references found that refer to such growth include the National Development Plan 2030,
where it is mentioned but not defined. The inclusive growth index provided by the
International Policy Centre for Inclusive Growth of the United Nations Development
Programme indicates a consistent relatively high index for South Africa, which means that
inclusive growth is not being achieved. Again, however, it does not contain a definition of
inclusive growth. Similarly, the World Bank South Africa Economic Update 2018 1-64refers to
the need to foster economic inclusion, without defining the term. In the realm of sociological
writing however there is some reference to unfulfilled promise of inclusion of the poor and
marginalised into the economy — see Lephakga 2016 Studia Historiae Ecclesiasticae 1, for
example. The focus of Lephakga’s work is however not to explore economic theory but rather
to highlight the failure to achieve socio-economic transformation.
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2.2.8 Non-realisation of the Economic Component of the Socio-economic Rights

Poverty is characterised /nter alia by a failure to realise the economic component of
the socio-economic rights enshrined in the Constitution. These rights are
undoubtedly at least as much economic as they are social, since they confer rights
to economic resources such as housing, food, water and education. It is arguable
that the rights need to be given impetus, or “teeth”,¢ so that the benefits to the
poor can be tangible. There is a clearly identifiable need to set a minimum core
content, with resource allocation and economic standards, for the rights, which
could be achieved by way of determination of a minimum core content of the rights.
Pursuit of this position could arguably lead to upliftment of the living standards of
the poor. It is regrettable that the fulfilment of rights through the setting of core
content standards does not seem to have gained the attention of economic

theorists. 160
2.2.9 Poverty Associated with Inequalities in Education

Inequalities in education are a persistent and endemic feature of poverty in South
Africa.s: These have persisted after the political transformation notwithstanding the
fact that the right to basic education is an absolute right, and notwithstanding the

passage of a considerable length of time to allow for education reform.zs2
2.2.10 Poverty Associated with Urbanisation

Poverty and urbanisation have a closely intertwined relationship. This is apparent

from the Department of Cooperative Governance and Traditional Affairs Integrated

159 Bilchitz 2002 South African Law Journal 119.

160 Research for this thesis has found writings on “core” or basic economic standards imperilled
by non-fulfilment of the socio-economic rights only in legal but not economic journals. See for
example Pieterse 2004 Human Rights Quarterly 904.

161 For example, Spaull 2013 International Journal of Educational Development 436-447
undertook and records a study of the bimodal manifestations of poverty and privilege in South
African primary schools. See also Badat and Sayed 2014 Annals of the American Academy 127
who similarly bemoan inequalities in education in South Africa post 1994.

162 The writers cited both wrote approximately twenty years after the first democratic election
and approximately eighteen years after the adoption of the 1996 Constitution.
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Urban Development Framework,s3 which describes the links between the two
phenomena in detail. In particular, poverty is linked to spatial segregation
emanating from apartheid times, as alluded to earlier.:s4 Proportionally high
expenditure on transport afflicts the poor, who may live far from their places of
work.165 Also, climate change vulnerability, such as susceptibility to fires and floods,
afflicts poor communities in urban areas disproportionately highly.s¢ Thus it is clear

that urban living entails dealing with a range of phenomena associated with poverty.
2211 Poverty Associated with Developmental Legalism

Writing about poverty as a global phenomenon, Mc Evoy¢” describes how poverty
amelioration can become disconnected from developmental imperatives. He
explains how a developmental state can become legalistic and hence unable to focus
on humanitarian issues such as poverty. This may occur when transitional
processes, including the implementation of socio-economic rights, is dominated by
a narrow legalistic lens, thus ousting legal humility and the possibility of interpreting
human rights as developmental.:¢¢ Thus the paradoxical situation prevails that,
although poverty is characterised by underdevelopment, developmentalism may co-
exist with poverty and thus present as a characteristic of poverty. An awareness of
this phenomenon on the part of government would assist in enabling the forging of

poverty amelioration solutions.
2.2.12 Poverty Prevalent in the Minerals-Energy Sector

The minerals-energy sector has for many years dominated the South African

economy, and has been managed historically by large corporations in a manner

163 Department of Cooperative Governance and Traditional Affairs Integrated Urban Development
Framework 1-114.

164 Department of Cooperative Governance and Traditional Affairs Integrated Urban
Development Framework 22.

165 Department of Cooperative Governance and Traditional Affairs Integrated Urban
Development Framework 52.

166 Department of Cooperative Governance and Traditional Affairs Integrated Urban
Development Framework 103.

167 Mc Evoy 2007 Journal of Law and Society 418.

168 Mc Evoy 2007 Journal of Law and Society 413.
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which has contributed substantially to poverty and deprivation.s® Poverty in the
minerals-energy sector has become entrenched in South Africa, such that it may be
said that poverty-stricken mining communities, comprising mining workers, are a
prominent feature of the poverty landscape. Humby highlights the inhumanity of
conditions foisted upon mine workers, for example.:® Further explaining such
conditions, Claassens and Matala describe the various struggles of communities in
the platinum belt.:» These include deprivation of land, subjection of rural
communities to Western power regimes, and lack of consultative processes when
decisions which are life-changing for people are made. Thus they account for the
deprived economic existence of workers in the sector as an entrenched aspect of

poverty in the country.
2.2.13 Observations on Characteristics of Poverty

The above discussion offered an overview of writings describing a variety of
characteristics of poverty. Taken collectively, these paint a detailed picture of the
phenomenon. Characteristics which are arguably core to a full understanding of
poverty are mentioned first. These include the embedded and systemic nature of
poverty, its money-metric and non-money-metric features, its persistent, inertia-
saddled and burgeoning nature, its association with apartheid, and its association
with non-realisation of the rights to equality and dignity. The discussion of these
core characteristics is followed by one on ancillary but not insignificant
characteristics — association with economic exclusion, failure of economic theory to
address poverty, association with inequalities in education, association with
urbanisation, association with developmental legalism, and prevalence in the

minerals and energy sector.

The value of an analysis of the characteristics of poverty lies in it enabling the

identification and understanding of poverty as a pervasive phenomenon relevant to

169 Humby 2016 Journal of Business Ethics 662.

170 Humby 2016 Journal of Buisness Ethics 658.

171 Claassens and Matala 2014 New South Africa Review 117. The struggles referred to include
dispossession of land, failure of the corporations to understand social hierarchies in
communities, legislation disregarding customary entitlements, and the like.
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the powers and functions and the work of the three branches of the South African
government. In these branches, an understanding of the characteristics of poverty

is @ necessary precursor to identifying solutions for its amelioration.

It is noteworthy that none of the writers cited attempt a holistic assessment of the
characteristics of poverty, but all present a partisan view based on their particular
area of research. This trend is understandable given their respective theoretical
foci, but is regrettable in the context of the need to develop a fully-fledged and deep
understanding of the phenomenon, so as to inform possible action by

government.i72

The discussion to follow reflects on determinants of poverty with a view to further
inform and direct the possible paths for initiatives, via the legislature, executive and

judiciary to address poverty.

2.3 Determinants of Poverty

There is a diverse body of writing on the determinants of poverty, straddling many
disciplines such as law, sociology, economics and political theory. It has been
possible to distil these determinants into six distinct causal themes, as will appear

more fully from the discussion that follows.
2.3.1 Ideological Notions

The pursuit by government and private sector actors of ideologies and may serve
to create and sustain poverty. Adherence to specific ideologies such as neoliberalism
and capitalism in an unquestioning manner can have a dampening effect on
pursuing poverty amelioration in that it encourages a unidimensional and therefore

restricted view of the phenomenon.1s The discussion that follows explores specific

172 See chapter 6 for a fuller discussion of this point.

173 Ngwane “Ideologies, Strategies and Tactics of Township Protest” 381-398. See also Williams
2005 South African Journal on Human Rights 457, who writes “The persistence of poverty
under modern economic conditions is a product of legal and political institutions designed to
serve certain social policies”.
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ideologies, the adherence to which may determine poverty and poverty-related

outcomes.
2.3.1.1 Neoliberalism

As will be apparent from the discussion in this section, a neoliberal ideology, which
translates into a neoliberal governance approach, prevails in South Africa. It is cited
frequently as a cause of poverty. In its traditional form, neoliberalism is understood
to be a policy model in terms of which economic influence is wielded by the private
sector rather than the public sector.17+ It essentially embodies a theory of how the
economy should be organised, which is predominantly via the promotion of free
markets and the restriction of state intervention in those markets.’s Thus, in terms
of neoliberal theory free rein is given to market forces to determine economic
outcomes, and these outcomes may include poverty. In contemporary times
neoliberal theory has come to be tempered and slightly refocused. It remains
conceptually centred around liberalism and capitalism, but these features are now
supplemented by an affirmation of constitutional democracy, and by welfare
measures.r’® It is however debatable whether this tempering changes the

fundamental nature of the neoliberal position.

The switch from socialism to neoliberalism by the ruling party in South Africa in the
1990s, arguably had the effect of impeding the struggle for equality and social
justice.r” This shift was primarily characterised by the shift by the ruling ANC from
the Freedom Charterr®s and the Reconstruction and Development Programme

(RDP)7 towards a neoliberal governance model. The Freedom Charter, which was

174 See the definition of neoliberalism provided by the online resource Investopaedia:
“Neoliberalism is a policy model that encompasses both politics and economics and seeks to
transfer the control of economic factors from the public sector to the private sector. Many
neoliberalism policies enhance the workings of free market capitalism and attempt to place
limits on government spending, government regulation, and public ownership.”
https://www.investopedia.com/terms/n/neoliberalism.asp. See also Mc Carthy and Prudham
2004 Geoforum 275.

175 Moyo and Mamabolo 2014 Journal of Public Administration 949.

176 Vallier 2021 https://plato.stanford.edu/entries/neoliberalism.

177 Emery 2006 Social Justice 11.

178 African National Congress 1955 7he Freedom Charter.

179 African National Congress 1994 Reconstruction and Development Programme.
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the fundamental ideological manifesto of the ANC from 1955 to the early 1990s,
was socialist in its orientation, leaning towards the collective good and socio-
economic equality. This contrasts with neoliberalism which is an each-man-for-
himself ethos, rather than a collective struggle for transformation.:s° Thus, the shift
towards neoliberalism has weakened the social transformation imperative. It is
arguable that pursuit of the Freedom Charter would have been beneficial to the
poor.:8t Thus the adoption of neoliberalism at the time of introduction of the Growth,
Employment and Redistribution Policy (GEAR), which is associated with the
abandonment of the Freedom Charter and the RDP, may be seen as a determinant
of poverty.#2 The introduction of the GEAR policy in 1996 brought with it an
orientation towards favouring doing business with the World Bank and the
International Monetary Fund (IMF), both of which favour a neoliberal governance
model.ze3 This shift was another aspect of an orientation away from the redistributive
slant of the RDP and the earlier Freedom Charter. The ‘structural adjustment’
programmes advocated by the IMF had exacerbatory effects on poverty.s These
programmes tended towards preservation of upper class power, entrepreneurialism,

consumerism and imperialism, which are preservative of the status of the wealthy.2e5

Neoliberalism has a poor record with regard to stimulation of economic growth, and
it causes polarisation of wealth, accumulation by the wealthy, and dispossession of
the poor, with the poor paradoxically being blamed for their own misfortune.ss
Neoliberalism is also not favourable for development.:s” Neoliberal policy, with its

attendant sanctioning of corporate power, is a force which renders the constitutional

180 See section 4.3 for a more detailed discussion of the Freedom Charter and the RDP as
government policy influencing the trajectory of poverty.

181 Mtshiselwa 2016 Theological Studies 4. See also Peet 2002 Antjpode 54, who argues that the
South African government’s fundamental ideology as reflected in the RDP, which was socialist
in orientation, was colonised by global hegemonic discourses favouring neoliberalism.

182 See also Adelzadeh 1996 T7ransformation 66 and Hanson and Hentz 1999 Political Science
Quarterly 491.

183 The influence of the World Bank and the IMF on the GEAR principles is documented in
Adelzadeh 1996 Transformation 67.

184 Adelzadeh 1996 Transformation 91.

185 Harvey 2006 Geografiska Annaler 149-151.

186 Harvey 2006 Geografiska Annaler 151.

187 Sai-wing Ho and Schneider 2002 Journal of Economic Issues 507. See also Emery 2006 Socia/
Justice 6 and Hanson and Hentz 1999 Political Science Quarterly 479.
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system unable to address the needs of the poor because it is marred by having to
function within the context of this power structure.:#¢ Thus neoliberal policy viewed

in this context is seen as a factor which inhibits poverty amelioration.

There is inherent and entrenched disparity between the Constitution, which has a
redistributive and socialist orientation, and the neoliberal, market-driven practices
of government, with the latter causing entrenched institutionalised exclusion of the

poor.:8 Thus neoliberalism may be seen as a factor undermining the Constitution.

A direct link may be forged between neoliberal theory and poverty, with poverty
being marginalised by neoliberal economists, and perpetuation of a form of “racial
capitalism”.1%¢ This brings with it a disregard for and thwarting of initiatives towards

redistribution of wealth.e:

Neoliberalism as manifested in contemporary South Africa, may be described as
being resilient, and characterised by six salient features.1ez Firstly, there is no
deliberative process for formulation of economic policy.:*2 Secondly, there is a
shortfall in democratic oversight by Parliament.2+ Thirdly, there is autonomism and
a disinclination to interrogate proposed policy for decision.:s Fourthly, there is the
phenomenon of macroeconomics being free from scrutiny, even though
microeconomics is tightly regulated.:<s Fifthly, there is a failure by macroeconomics
to address redistribution and inequality.2e” Sixthly, there is a failure by government
to interrogate neoliberal deepening.:e¢ Taken collectively, these attributes serve to

entrench neoliberalism as a force determinative of poverty.

188 Bond 2014 Poljtikon 461.

189 Lemanski 2017 International Development Planning Review 20.

190 Schneider 2003 Review of Social Economy 26, 48.

91 Schneider 2003 Review of Social Economy 26.

192 Segatti and Pons Vignon 2013 Review of African Political Economy 537.
193 Segatti and Pons Vignon 2013 Review of African Political Economy 547.
194 Segatti and Pons Vignon 2013 Review of African Political Economy 548.
195 Segatti and Pons Vignon 2013 Review of African Political Economy 549.
196 Segatti and Pons Vignon 2013 Review of African Political Economy 550.
197 Segatti and Pons Vignon 2013 Review of African Political Economy 538.
198 Segatti and Pons Vignon 2013 Review of African Political Economy 538.
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Neoliberalism as practised in contemporary times undermines social justice and
economic justice.r*® It does so by imposing a market rationale on issues which relate
to the social and economic well-being of people, which constitutes a mismatch. It
does not promote economic and social development but rather leads to increasing
wage differentials and inequality. As such, it may be seen as a system or policy
approach which has the effect of exacerbating poverty.zco In addition, neoliberalism
may be seen to perpetuate ‘economic apartheid’, with the focus on the certainty
and stability that a market-oriented approach entails creating an ‘ideology of the

market’,201

Neoliberalism is associated with negative backwash economic effects.22 These
include ‘brain drain’, capital flight and difficulty attracting investment.zz These
phenomena are pronounced in South Africa due to its colonial history, and they

serve to entrench inequality and poverty in a circular and cumulative way.204

The National Development Plan 2030 (NDP)2s has been criticised for not providing
a clearly articulated political programme but rather adhering to neoliberal values.20s
It is a plan which purportedly seeks to guide the developmental trajectory of South
Africa up to 2030. 207

199 Astroulakis 2014 E£thics and Economics 94.

200 Astroulakis 2014 Ethics and Economics 96, 99. The author states that under neoliberalism
market forces are seen as an ethic in themselves, to the detriment of acknowledging ethical
dimensions in economics. He goes further to state at 99 that neoliberalism has failed to effect
social and economic development, rather entrenching the status gquo. At 104 he posits
development ethics as an alternative to neoliberalism, explaining that the former enhances
life sustenance, dignity, honour and recognition, all of which are of value in ameliorating
poverty. See also Emery 2006 Social Justice 6, who argues that the struggle for equality and
social justice is impeded by the neoliberal economic agenda.

201 Schneider 2003 Review of Social Economy 23. In this article the argument is developed that
fundamental change in the lives of black South Africans has been frustrated by liberal
economic theory, and that neoliberal economics marginalises the problems created by poverty
and inequality and disregards the possibility of redistribution.

202 Sai-wing Ho and Schneider 2002 Journal of Economic Issues 507.

203 Sai-wing Ho and Schneider 2002 Journal of Economic Issues 509.

204 Sai-wing Ho and Schneider 2002 Journal of Economic Issues 510.

205 Presidency of the Republic of South Africa National Development Plan 2030 1-489.

206 Allogio and Thomas 2013 Social Dynamics 110.

207 See also Moyo and Mmamabolo 2014 Journal of Public Administration 946. In addition see
Mc Donald and Smith 2004 Urban Studies, which describes vividly the “privatisation” of Cape
Town associated with the prevalence of a neo-liberal governance model in the various spheres
of government.
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The writings cited in this section reflect a broad spectrum of authors who are ad
idem that neoliberalism is a governance model that has had fundamental negative
ramifications for the potential improvement of the lot of the poor in South Africa. As
such it is a powerful determinant of poverty of which government should be aware.
Such an awareness could serve as a foundation for government initiatives to
ameliorate poverty.2es It is noteworthy that there does not appear to be any self-
conscious scrutiny on the part of government of the legitimacy of a neoliberal
governance model, but only critique from academia.z® This is a /acuna warranting

the attention of the three branches of government.
2.3.1.2 Libertarianism

Libertarianism is an ideological model, associated with liberalism, 220 which is the
construct from which neoliberalism flows. The pursuit of libertarianism also tends to
serve as a cause or determinant of poverty. Libertarianism refers to the pursuit of
liberalism in the economic context. It is an economic theory which does not favour
the poor, and its application thus serves as a cause or determinant of poverty.
Libertarianism takes the view that the interests of everybody, including the poor,
are best served by a limited government with minimal distributive and regulatory
oversight.21t Associated with this is the notion that everyone is free to determine his
or her own welfare via work or investment, and, as a corollary to this, the poor are
presumed to have chosen poverty. Although this research has not been able to find
literature in which South Africa is specifically referred to as a libertarian state, the

current neoliberal model of governance practised in South Africa seems to emanate

208 See section 2.3.1.1 in which it is suggested that the cause of poverty amelioration could be
served by a conscious shift in government policy away from neoliberalism.

209 In the course of research only academic material on the subject has been found. The many
government policy documents studied do not refer to the prevalence of neoliberalism in South
Africa. For example, it is not mentioned in the NDP.

210 “Liberalism” is focused upon personal freedom and liberty. In the economic context this would
include the liberty to determine one’s own economic destiny through work or other means.
In this regard see The Economist https://www.economist.com/johnson/2010/10/08/the-isms-
of-the-week-liberalism-and-libertarianism. The nature of liberalism versus libertarianism is
eloquently explained in Kane 2009 Philosophical Studies 35-44.

211 Maloberti 2015 The Independent Review 564.
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from and is associated with libertarianism.2:2. Thus libertarianism in the context of
this thesis is best understood as a construct underpinning modern neoliberalism
rather than as a stand-alone principle. The libertarian position is worthy of criticism
for having a disregard of its own consequences, and for its tolerance of great
disparities in income and wealth, with adverse consequences for the poor.2:3 Again,
this is an issue worthy of consideration by government, particularly the executive

which controls the 7iscus and is the primary architect of social and economic policy.
2.3.1.3 Capitalism

Capitalism is an economic system based on private ownership, and it is receptive to
new capital forces entering the market.214 Participation in the market requires capital
in advance of such participation.z:s It is distinct from neoliberalism, which is not
purely an economic model but an ideological and philosophical movement.z2:6
Neoliberalism therefore takes an activist stance on economic issues, whereas

capitalism is a model promoting capital accumulation.

Pro-capitalist policies exacerbate inequality and unemployment, as was evidenced
by the Marikana massacre ten years ago and the dynamics surrounding it.227
Promotion of capitalism is acknowledged to be adverse for the poor.2e Capitalism
marginalises the poor because it requires ownership of resources for participation
in the economy, and the poor do not have such resources.2:® The Marikana incident
was an extreme manifestation of the marginalisation and dehumanisation of the

poor, emanating from a conflict between those benefitting from capital

212 Neoliberalism, which, as already explained, is the prevalent governance system in South Africa,
is the modern form of liberalism and is developed from liberalism. See Oxford Dictionaries
https://en.oxforddictionaries.com/definition/neo- at which it is explained that “neo” means
“derived from”.

213 Maloberti 2015 7he Independent Review 555-556.

214 Hodgson 2016 Competition and Change 37.

215 Columbia University Centre on Capitalism and Society Theory of Capitalism 1.

216 Ganti T 2014 Annual Review of Anthropology 91.

217 Alexander 2013 Review of African Political Economy 615. The massacre was the killing in
August 2012 of 78 miners who were striking pursuant to a wage dispute, by the South African
police. See S A History sahistory.org.za/article/marikana-massacre.

218 Le Roux 1991 Social Justice 230 at 234. This view is premised on capitalism failing to develop
the manufacturing sector and the national skills base.

219 Lephakga 2016 Studia Historiae Ecclesiasticae 3.
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accumulation, and the countermovement.220 This is effectively a conflict between
those at opposite ends of the wealth spectrum. In South Africa the poor seem to be
incorporated into a system of racialised capitalism in a forcible manner.22t There is
logic inherent in an assumption that capitalism is detrimental to the poor. It allows
unfettered accumulation of wealth by the few, which of necessity must be to the
detriment of the many, and thus is a system that entrenches poverty at the lower

end of the wealth spectrum. Thus it may be deemed a determinant of poverty. 222

The effect of capitalism on poverty is manifested by the ways in which various
markets operating as part of the capitalist system affect the poor. The workings
and structure of the mainstream economy perpetuate poverty.22s The labour market
which functions within the broader ambit of the economy, locks out the poor.22¢ The
existence of an unfettered capitalist trading market not only exacerbates poverty,
but also increases other undesirable phenomena such as pollution, corruption, crime
and inequality. 22> Trade liberalisation, which was introduced in South Africa shortly
after the political transition, has been shown to induce poverty effects in developing

countries, including South Africa.22

A further manifestation of the effects of capitalism on poverty, lies in the impacts it

has on social and power relations. An example of this is the use of the forces of

220 Schierup 2016 Critical Sociology 1062.

221 Mc Chesney and Foster 2010 Monthly Review Magazine 1, 6, 10 argue that capitalism has
negative effects on social development and creates deep inequalities in society, thus
exacerbating poverty. As a corollary to this argument, they argue further that socialisation of
the economy is necessary in order to address the needs of people. See also Hickey and Du
Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 16, where it is stated, citing
Harriss-White, that whilst capitalism creates wealth for some, it generates poverty for others.

222 See also Desai and Maharaj “Debating the First and Second Economy” 54 and Schneider 2008
Forum for Social Economics 1162.

223 Hickey and Du Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 18.

224 See Ferguson 2013 Journal of the Royal Anthropological Institute 232-233, where it is
furthermore stated that the effect of lock out from the market is worse than subjection, and
that those who are excluded from the markets would wish to gain access thereto even under
circumstances of subjection.

225 Hickey and Du Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 19.

226 Hickey and Du Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 19.
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capitalism, deployed deliberately during colonial and apartheid times, to cause the

destruction of black peasantry and rural livelihoods.22”

To the extent that capitalism allows the incorporation of citizens into the markets,
such incorporation has been adverse for some, particularly for citizens who have
only labour, and not other resources, to offer in the capitalist markets.22s For those
not accommodated within the markets, their non-accommodation may be worse
than subjection per se, in that it places them in the position of not being considered

worthy of subjection.22

Social and economic transformation in South Africa thwarted by the fact that there
was no transformation away from capitalism at the time of the political transition,
but rather a refurbishment thereof.2>> Associated with this is the fact that
fundamental features of the apartheid economy have remained intact, and, in
particular, economic power has not shifted.zs: Levels of economic inequality have

remained extreme.232

The collection of writers cited with regard to capitalism as a cause or determinant
of poverty are all ad idem regarding its role as a contributor to and an exacerbator
of poverty. As with neoliberalism, it is unfortunate that the predominance of a
capitalist economy seems to not be questioned by government. This is a
phenomenon worthy of the consideration of government as part of an imperative to

ameliorate poverty.23
2.3.1.4 Constitutionalism

Constitutionalism is a broad concept which supports various governmental styles

and theories, but with a common denominator which is the adherence to a founding

227 Hickey and Du Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 21.
228 Hickey and Du Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 4.
229 Ferguson 2013 Journal of the Royal Anthropological Institute 234.

230 Southall 2014 Annals of the American Academy of Political and Social Science 52.
231 Southall 2014 Annals of the American Academy of Political and Social Science 48.
282 Southall 2014 Annals of the American Academy of Political and Social Science 53.
233 See section 2.4.1.5.
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constitution, which typically defines the limits of governmental authority.234 This may
also serve to structure the various branches and spheres of government and impose
rules relating to their powers and functions, and sometimes to establish rights
vested in citizens, all of which are features of the South African Constitution. In the
present context constitutionalism in South Africa will be considered relative to the
phenomenon of poverty, and the specific focus for discussion will be the role of the

constitutionally entrenched socio-economic rights.

Woolman2> warns against constitutionalism, in the sense of reliance upon a
constitution to cure social ills, as being misguided. He expresses the view that the
South African Constitution is merely “scaffolding” which creates the space for
political action but does not replace such action. Thus, he suggests, fulfilment of
socio-economic rights and poverty relief must be driven not by reliance upon the

Constitution but by political action.23

The current political milieu in South Africa has been described as “neo-apartheid
constitutionalism”, with the majority of the population who suffered discrimination
under apartheid not having achieved status as an economically dominant group
within society.2®” Liberal democracy only benefits those who were privileged under
apartheid, and the rest of society suffers under patronage, appropriation and
repression.z: It is arguable that the Constitution is unjustifiably deified in South
Africa,¢ whereas it is formulated in such a way that it cannot achieve its stated
objectives,2 and it masks white hegemony and historical conquest.2t Thus the
ability of the constitutional democratic model to ameliorate poverty may be cast into

question. Questioning the efficacy of the Constitution as a transformative instrument

234 Waluchow and Kyritisis Constitutionalism https://plato.stanford.edu/entries/constitutionalism
1.

285 Woolman 2016 New York Law School Law Review 295.

23 Wooman 2016 New York Law School Law Review 295.

237 Madlingozi 2017 Stellenbosch Law Review 124.

238 Madlingozi 2017 Stellenbosch Law Review 125.

239 Madlingozi 2017 Stellenbosch Law Review 129.

240 Madlingozi 2017 Stellenbosch Law Review 139.

241 Madlingozi 2017 Stellenbosch Law Review 139.
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and a tool for poverty amelioration is well justified in the context of the prevalence

of severe poverty long after the constitutional transformation.

It is further arguable that constitutionalism may be a barrier to the resolution of
community protests and rebellions in South Africa, which are largely driven by
dissatisfaction with service delivery.2#2 This may be because the Constitution is
grounded in property rights which are sometimes seen to trump socio-economic
rights.2+3  Faith in the Constitution tames social activism, and this has a negative
influence on societal transformation.2++ Constitutional compromises at the time of
the political transformation may have hard-wired inequality into the political
economy.ss Where this trend is prevalent in South Africa, the pursuit of
constitutionalism may have negative impacts upon societal transformation and
poverty amelioration. In addition, the constitutional provision for equality before the
law may serve to dehistoricise inequality,2#s particularly in the context of

institutionalised and persistent poverty amongst people of colour.24

The particular flavour of constitutionalism prevalent in South Africa may serve to
worsen the lot of the poor and marginalised, because the Constitution stops short
of addressing their needs and giving flesh to transformation.2s¢ This trend is
manifested in Constitutional Court judgments in socio-economic rights matters,
which are often incremental and reticent and offer weak remedies.2+ Also, the court
does not seem to have an appetite to make political decisions, but shields itself
behind the doctrine of deference.z° No explicit provision is made in the Constitution

for the enablement of a new economic order, for example.s:

242 Bond 2014 Politikon 461.

243 Bond 2014 Politikon 464.

244 Bond 2014 Politikon 465.

245 Bond 2014 Politikon 468.

246 |ephakga 2016 Studia Historiae Ecclesiasticae 2.

247 Lephakga 2016 Studia Historiae Ecclesiasticae 5.

248 Mc Dougall 2016 New York Law School Law Review 33.
249 Mc Dougall 2016 New York Law School Law Review 34.
250 Mc Dougall 2016 New York Law School Law Review 34.
251 Mc Dougall 2016 New York Law School Law Review 34.
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The discussion in this section points to a notion which is somewhat disturbing — that
the constitutional regime may perversely entrench the status guo and frustrate the
cause of poverty amelioration. This indicates that the Constitution may be a source
of transformational inertia, and as such a determinant of poverty. This is a
phenomenon of which the three branches of government must be aware in seeking
remedies for poverty amelioration. This would entail both understanding the
limitations of the Constitution and considering a possible strengthening of the

constitutional provisions relevant to poverty.
2.3.1.5 Post-colonialism and Neo-colonialism

Post-colonialism is a phenomenon which some writers attribute to ongoing impacts
of colonial rule in modern times, including adverse impacts on the poor.252 For
example, the end of colonisation did not necessarily bring the end of first world
domination, and the structural conflicts underpinning colonialism still persist in
contemporary times.22 This has obvious adverse implications for the poor. To
interrogate this statement and its relevance to South Africa, it is useful to consider

the country’s colonial past.

South Africa became a republic in 1961 after approximately three centuries of

colonial rule by foreign powers. Its colonial history is complex and chequered.2s

252 Postcolonial theory may be defined as “a body of thought primarily concerned with accounting
for the political, aesthetic, economic, historical, and social impact of European colonial rule
around the world in the 18th through the 20th century. Postcolonial theory takes many
different shapes and interventions, but all share a fundamental claim: that the world we inhabit
is impossible to understand except in relationship to the history of imperialism and colonial
rule”. See https://www.oxfordbibliographies.com/view/document/obo-9780190221911/obo-
9780190221911-0069.xml.

253 Shohat 1992 Social Text 107.

254 A useful history of colonisation in South Africa is provided in Oliver and Oliver 2017 HTS
Theological Studies 1-88. The authors point out that there were four phases in South Africa’s
colonial history being the following. About 2000 years ago: An unofficial colonisation by from
the north. This colonisation was ended in 1880 when the country was divided into four polities,
two being ruled by the British and two by the Afrikaners. 1652: An official colonisation from
the south by the Dutch VOC. This colonisation came to an end when Britain finally took the
country from the Netherlands in 1806 (for the second time). 1806: An official colonisation of
the country by Great Britain. This era came to an end when the country became a Republic in
1961. 1961: An internal colonisation of the country by the white Afrikaners, which ended in
1994 when the country became a democracy.
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Neocolonialism2s5 has persisted in South Africa notwithstanding its independence

from colonial rule and its transition to a democracy.

Neocolonialism defines culture, labour, intersubjective relations and knowledge
production.2ss It is evidenced by a pernicious clinging in previously colonised states
to the notion of the desirability of Western standards, as opposed to post-colonialism
which is constituted by the enduring impacts of colonialism after liberation. In terms
of the latter, Western models of growth and development are still aspired to despite
the colonial era having ended.2s” Colonial influence is wielded in modern times by
objects, manufacture of desire and commodification.2s®¢ This phenomenon is
associated with the fact that the colonial and neo-colonial state has created,

racinated and rationalised inequality.2s°

Seekings2® describes the development of colonialism and its successor phenomena
(post- and neocolonialism) during the twentieth century in South Africa. He makes
the point that during the first half of the twentieth century colonialism was actively
pursued, with colonial rule being maintained over Africans for their low cost labour.
In the build-up to apartheid the interests of white South Africans were prioritised,
with the Carnegie Commission of 1932 seeking to remedy white poverty.26: During
the apartheid years maintenance of the living standards of whites was achieved
directly, indirectly and by omission.zs2 After the political transition, the welfare
system which previously benefitted the erstwhile colonial masters was transformed
to benefit the whole population, but social solidarity between rich and poor

continues to be bounded.2 Taking into consideration that the shift from colonialism

255 Neocolonialism is the persistence after liberation from colonial rule of influence by the
erstwhile colonial power over the liberated former colony. For a discussion of the theoretical
aspects thereof see the Internet Encyclopedia of Philosophy on https://iep.utm.edu/neocolon/.
See also Uzogiwe 2019 Journal of Global South Studies 59.

256 Ndlovu-Gatsheni 2013 Journal of Developing Societies 331.

257 Ndlovu-Gatsheni 2013 Journal of Developing Societies 337. See also Nkrumah 1966
Neocolonialism. The Last Stage of Imperialism in which the author paints a clear picture of
neocolonialism as a form of exploitative hegemony.

258 Comaroff 1998 Social Identities 331.

259 Comaroff 1998 Social Identities 339.

260 Seekings 2016 European Journal of Social Theory 196.

261 Seekings 2016 European Journal of Social Theory 202.

262 Seekings 2016 European Journal of Social Theory 204.

263 Seekings 2016 European Journal of Social Theory 207.
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to post- and neocolonialism is relatively recent, and that it entailed major shifts in
social dynamics, it is understandable that post- and neocolonialism are still pervasive

determinants of inequality and poverty.
2.3.1.6 Developmentalism

A further ideological construct, which, if not pursued appropriately, can serve as a
determinant of poverty, is developmentalism.zs+ The focus of developmentalism is
on economic imperatives, with social and political dynamics being downplayed or
ignored. Its unquestioning adoption in government policy leads to a failure to
address the multifaceted aspects of poverty, which in turn frustrates movement
away from poverty and inequality.2s Transitional justice and development are often
misaligned, with the developmental approach disregarding the need to address
social injustices.2¢¢ Developmentalism, which may be thought by some to be a
panacea for addressing economic ills and therefore a remedy for poverty, may thus

perversely serve as a determinant of poverty.
2.3.1.7 Utilitarianism

Utilitarianism, which entails the favouring of actions that enhance happiness or
pleasure for the maximum number of beneficiaries, is yet another ideological model
which has been blamed for contributing to poverty.2s7 It has been argued that the
prevailing general utilitarian approach to economics is unjustifiable and should be
supplemented by the generation of a normative ranking of social outcomes based

on a non-utilitarian description of human nature, which would have better outcomes

264 Developmentalism is an economic theory concerned with improving the economy, and hence
national autonomy, by fostering the development of internal markets, for example by imposing
high tariffs on imported goods. See Lexico
https://www.lexico.com/definition/developmentalism.

265 Rosa 2011 Stellenbosch Law Review 544, 547.

266 Mani 2008 International Journal of Transitional Justice 256.

267 Utilitarianism is defined as follows in Investopedia: “Utilitarianism is a theory of morality, which
advocates actions that foster happiness or pleasure and opposes actions that cause
unhappiness or harm. When directed toward making social, economic, or political decisions, a
utilitarian philosophy would aim for the betterment of society as a whole. Utilitarianism would
say that an action is right if it results in the happiness of the greatest number of people in a
society or a group.” Investopedia https://www.investopedia.com/terms/u/utilitarianism.asp.

49


file:///C:/Users/smosdell/AppData/Roaming/Microsoft/Word/Lexico%20https:/www.lexico.com/definition/developmentalism
file:///C:/Users/smosdell/AppData/Roaming/Microsoft/Word/Lexico%20https:/www.lexico.com/definition/developmentalism
https://www.investopedia.com/terms/u/utilitarianism.asp

for the poor.2¢8 This is a possible avenue for the three branches of government to

consider in conceptualising poverty amelioration solutions.
2.3.1.8 Observations on Ideological Notions as Determinants of Poverty

The discussion in this section on ideological notions as determinants of poverty
shows that there is no coherent body of scholarship reflecting the impacts of
ideological stances on poverty. The scholarship of Lephakga warrant singling out as
being of a less ad hoc nature than those of many of his peers, in that he takes a
broad and holistic view of the interplay of various ideologically based dynamics
contributing to poverty. He highlights the fact that the political transition in South
Africa was characterised by contradictory principles of democracy and capitalism
being deployed alongside each other.26¢ These are fundamental ideological positions
which do not fit comfortably with each other, with capitalism potentially thwarting
democracy. Lephakga also argues that the constitutional system is
counterproductive in some respects, in particular that equality before the law
dehistoricises inequality.2® He also strongly emphasises that poverty amongst the
black population is institutionalised and that this phenomenon still persists.2* He
furthermore argues that the democratic transition under capitalism does not
translate into socio-economic justice but rather maintains the socio-economic order.
He shows that competition in a free market system favours the strong and skilful
and property owners.22 His writings paint a vivid picture of a transitional process

that failed to enable the amelioration of poverty.

Other writers cited in this section point to the nature and influence of individual
ideologies as determinants of poverty. These include neoliberalism, libertarianism,
capitalism, constitutionalism, post- and neo-colonialism, developmentalism and
utilitarianism. All illustrate how strict adherence to these ideologies may stand in

the way of poverty amelioration. An awareness of this risk should encourage role

268 Sijlva-Leander and Seth 2017 Social Choice and Welfare 2.
269 Lephakga 2016 Studia Historiae Ecclesiasticae 2.

210 Lephakga 2016 Studia Historiae Ecclesiasticae 2.

2t Lephakga 2016 Studia Historiae Ecclesiasticae 5.

212 Lephakga 2016 Studia Historiae Ecclesiasticae 15.
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players in the three branches of government to develop an open-mindedness
towards embracing new ideologies which may be better oriented towards poverty

amelioration.
2.3.2 Social and Economic Phenomena as Determinants of Poverty

In the course of research, it has emerged that there are a number of social and
economic phenomena which cause or exacerbate poverty, and which accordingly
may be categorised as determinants thereof. These include a failure to achieve
social justice, inequality and indignity, social and economic power structures,
adverse incorporation into the economy, weak policy responses and ineffective
bureaucracy, routine functioning of market institutions, weak responses by the
courts, anomalies in government policy, lack of capabilities, pursuit of economic
growth, lack of social cohesion, social exclusion, affirmation of global power
structures and institutional hegemony, resource extraction, household features and
phenomena, overdensification, and patrimonialism and clientilism. Each of these
phenomena will be discussed in turn and their role as determinants of poverty
considered. The purpose of the discussion will be to assist in identifying roles and

responsibilities for the three branches of government in the amelioration of poverty.
2.3.2.1 Failure to Achieve Social Justice

Notwithstanding the political and constitutional transformation of the 1990s, and
the inclusion of socio-economic and other rights in the Constitution, social justice
remains elusive.2’s This is borne out in the writing of Chipkin and Meny-Gilbert, who
make some cogent observations about the failure of social justice post-apartheid.2
They point out that social justice is associated with fairness, and that fairness is a
terrain of severe contestation in post-apartheid South Africa.2’s Inter alia they point

out the need to transform property relations,2s and that although racism is

213 For a discussion of the importance of social justice for poverty amelioration, see section 1.4.5.
214 Chipkin and Meny-Glibert 2013 Understanding the Social Justice Sector in South Africa 1-94.
215 Chipkin and Meny-Glibert 2013 Understanding the Social Justice Sector in South Africa 5.

276 Chipkin and Meny-Gilbert 2013 Understanding the Social Justice Sector in South Africa 9.
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addressed, capitalist relations are not.27 Overall their assessment of the social
justice sector is that it is “splintered”, and that the state has performed poorly in
addressing the legacy of apartheid in the social and economic spheres. 2¢ They
advocate a multi-pronged approach to deal with various aspects of social justice.27
From their writing, it may be inferred that the failure to address social justice issues

in @ coherent manner is a significant determinant of ongoing poverty and inequality.
2.3.2.2 Inequality and Indignity

Associated with the fractured nature of society is the phenomenon of inequality,
which remains pervasive notwithstanding the new democratic constitutional order.
Race remains a significant marker of inequality, which is a measure of social
dysfunctionality in South Africa.ze0 It is trite that inequality and poverty are closely
connected. Notwithstanding theoretical equality as provided for in the Constitution,
the material well-being of the majority of the population has not changed since the
political transition in 1994.281 This is attributable to the complexities of changing
power dynamics with the underlying persistence of ethnic identification.zs2 A salient
illustration of inequality in South Africa is the ongoing concentration of income in
the top deciles of the population, which occurs at the expense of the poor and

therefore tends to entrench poverty.zs:

Associated with the persistence of inequality is an inertia against change, which
manifests as the poor being stuck in poverty traps. These traps are self-reinforcing
and self-perpetuating.zs+ This phenomenon is associated with the poor having an
inability to accumulate sufficient capital to reach the critical asset level at which it

becomes possible to lift oneself out of poverty.2s

217 Chipkin and Meny-Gilbert 2013 Understanding the Social Justice Sector in South Africa 10.

218 Chipkin and Meny-Gilbert 2013 Understanding the Social Justice Sector in South Africa 10.

219 Chipkin and Meny-Gilbert 2013 Understanding the Social Justice Sector in South Africa 13.

280 Burger et al The Middle Class in Contemporary South Africa: Comparing Rival Approaches 1-
20.

281 Finchilescu and Tredoux 2010 Journal of Social Issues 227.

282 Finchilescu and Tredoux 2010 Journal of Social Issues 232.

283 |eibbrandt et a/2009 Unemployment and Inequality Outcomes in South Africa 20.

284 Tkegami et al “Poverty Traps and the Social Protection Paradox” 1-34.

285 Tkegami et 4l “Poverty Traps and the Social Protection Paradox” 29.
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A factor that serves to determine and entrench inequality and poverty is the exercise
of private economic power, which maintains the economic status guo. Under the
current constitutional system the poor are no longer disenfranchised, but they
remain poor and powerless, with the elite using their power to accumulate wealth

and status.2s¢

Injustice associated with poverty is caused by the persistence of societal power
imbalances.2s” These imbalances are felt in the social, political and economic realms,
and are a hallmark of general inequality.2s8 By implication, the marginalised and

vulnerable remain as such — their lot does not change.

Poverty is associated with inequality in the social and economic status quo.ze° From
this it may be deduced that the study of poverty overlaps into the realms of
sociology and economics. The inequality associated with poverty is continuously
increasing, notwithstanding averments by government that poverty has

decreased.2»©

The Constitution, notwithstanding its incorporation of a right to equality, may
perversely entrench inequality due to it not incorporating sufficiently radical
instruments for transformation.2e Formal equality masks underlying inequality and
institutionalised privilege. If this is the case, inequality, and thus the poverty
associated with those who are deprived and marginalised, is hidden away by
privilege conferred by social institutions, and by the formal equality conferred by

the constitutional legal system — a disturbing notion.2e2

Poverty is further described by some legal theorists as a state of indignity.zes

However it is sometimes questioned whether dignity is a tangible enough concept

286 Davis 2015/2016 New York Law School Law Review 302.

287 Crocker 2014 Journal of Global Ethics 245.

288 Crocker 2014 Journal of Global Ethics 246.

289 Coomans 2005 Zeitschrift fur Auslandisches Offentliches Recht unde Volkerecht 169.

290 Dugard 2013 7he Activist 4.

291 Hodgson “Bridging the Gap between People and the Law: Transformative Constitutionalism
and the Right to Constitutional Literacy” 189.

292 Moyo 2014 “Transformative Constitutionalism, Substantive Equality and the Role of the Courts:
Lessons from South African and Zimbabwe” 3.

293 See for example Liebenberg 2005 South African Journal on Human Rights 21.
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to be of value in legal analysis with a sociological orientation.z>4+ From a theoretical
perspective, there is no obvious association between the state of being poor and a
lack of dignity — this may account for the lack of literature on the association

between the two concepts.
2.3.2.3 Identity Politics

Identity politics is the association by individuals with a particular group in society,
which arguably contributes to the fractured nature of the social milieu, which in turn
serves to entrench poverty. It has a tendency to result in the marginalisation and
identity loss of some groups, which may include those living in poverty.2s For
example, dichotomies emerge between majority-minority, immigrants-non-
immigrants, locals-outsiders and tribal-non-tribal. It is conceivable that similar
identity categories can lead to marginalisation of groups in all countries, especially

in a diverse and fragmented society such as South Africa.
2.3.2.4 Social and Economic Power Structures

There is little literature on the subject of how social and economic power structures
serve to entrench and reinforce poverty. The writers cited do however offer valuable

insights in this regard.

Poverty in contemporary times is attributable to the fact that economic power
structures remained intact at the time of the political transition.2°¢ This has been
associated with resource depletion under apartheid which has disproportionally
affected the poor.2” Sociological relationships underpin poverty dynamics in South
Africa — in particular social power relationships and the hierarchical ordering of

society. 28 Poverty research has not focused on these relationships, but has taken

294 See for example Bagaric and Allan 2006 Journal of Human Rights 257, who argue that dignity
is not a useful concept in discourse about human rights abuses.

295 Das 2009 Bangladesh E-journal of Sociology 67.

2% Swilling, Musango and Wakeford 2015 Journal of Environmental Policy and Planning 9.

297 Swilling, Musango and Wakeford 2015 Journal of Environmental Policy and Planning 15.

2% Du Toit “The Proper Subject for Poverty Research is Inequality” 133-140.
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inequality as a given. Thus solutions towards improving such relationships with a

view to ameliorating poverty, are not pursued.
2.3.2.5 Adverse Incorporation into the Economy

Du Toit2¢ points out that poverty is associated not so much with disconnection from
the formal economy, but with incorporation therein on adverse terms. The
phenomenon of adverse incorporation is further elaborated on in an article written
by Hickey and Du Toit in which they outline a number of social factors prevalent in
South Africa which lead to this phenomenon.:® These factors include the following:
Poverty is perpetuated by the fundamental workings and structure of the
mainstream economy. Spatial legacies of apartheid perpetuate and grow economic
disadvantage.z Liberalisation promoted through structural adjustment reforms is
related to poverty inducing effects. Financial account liberalisation encourages
speculative forms of capitalism rather than those with an interest to invest in
productive areas of the economy. There have been three decades of
underinvestment in agriculture and agro-processing.ze2 Historical processes by which
labour markets were created have caused impoverishment.®3 These factors
together and cumulatively create a milieu of various social and economic processes
underway in society and the economy which result in incorporation of the poor into
the economy on adverse terms. Such incorporation is counter-productive for poverty

amelioration and is a strong determinant of poverty.
2.3.2.6 Weak Policy Responses and Ineffective Bureaucracy

Poor institutional and policy responses to poverty-related issues may serve as a
determinant of poverty. This is the case internationally, %4 and in South Africa. There
are a number of illustrations of the problem. Ineffective bureaucracy in South Africa

is a cause of failure to achieve developmental goals which must be attained in order

29 Du Toit “The Proper Subject for Poverty Research is Inequality” 140.

300 Hickey and Du Toit 2007 Adverse Incorporation, Social Exclusion and Chronic Poverty 18.
301 Hickey and Du Toit 2007 Adverse Incorporation, Social Exclusion and Chronic Poverty 18.
302 Hickey and Du Toit 2007 Adverse Incorporation, Social Exclusion and Chronic Poverty 19.
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for poverty to be alleviated.3s Social dynamics and hierarchies affecting governance
of rights to land and mineral resources in the platinum belt serve as an illustration
of how bureaucratic mismanagement can be a determinant of poverty.o¢ The failure
of government entities to apply consistent criteria for the allocation of free services
as grants is a societal phenomenon compromising a meaningful response to
poverty.307 Dysfunctionality of the institutions in South Africa responsible for land
reform is responsible for thwarting land reform processes which could improve the
lot of the poor.:¢ The phenomena referred to are individually and collectively

potential determinants of poverty.
2.3.2.7 Routine Functioning of Market Institutions

Du Toit and Neves® posit the view that unemployment can be seen as not just an
aberration within society but as an outcome of the routine functioning of the core
institutions of the market economy and the path of economic growth. Thus the
functioning of core market institutions is a key determinant of poverty. It is
incumbent upon government, particularly the executive, to address anomalies of

this nature via institutional reform.
2.3.2.8 Weak Responses by the Courts

A weak institutional response to poverty on the part of the courts is frequently cited
as a contributor towards its perpetuation.s° Intransigence on the part of the courts
is a factor which prevents the amelioration of poverty.sit The purpose of the
inclusion of the socio-economic rights in the Constitution must be understood with

reference to the transformative imperatives articulated in its preamble.3:2 Courts

805 Karriem and Hoskins 2016 Politikon 15.

306 Claassens and Matala 2014 New South Africa Review 136.

307 Bhorat Oosthuizen and Van der Westhuizen 2012 Development Southern Africa 92.

308 Cousins and Hall Rights Without Illusions: The Potential and Limits of Rights Based Approaches
to Securing Land Tenure in Rural South Africa 20. The dysfunctionality of the institutions
responsible for land reform, they argue, is illustrative of the inherent tensions between
constitutional rights and institutional inefficiencies.
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dealing with socio-economic rights issues should understand that they have a
distinctive role in effecting transformation, especially via the scrutiny of government
processes. This may entail responding to political failure, and assisting the poor who
live in a state of deprivation.3s Importantly, it must be noted that courts have
powers to enforce socio-economic rights and do not breach the separation of powers
doctrine by doing so.3:4 It is arguable that the Constitutional Court has abdicated its
authority in this regard to the executive, and that the judiciary generally has been
the “architect of its own limitations”.ss Chapter 5 of this thesis considers the roles

of the judiciary relative to poverty amelioration in more detail.
2.3.2.9 Anomalies in Government Policy

An analysis of the role of the executive with regard to policy responses to poverty
will be undertaken in Chapter 4. For present purposes, it is useful to highlight major

anomalies in government policy which are stated to have poverty-related impacts.

There are substantial anomalies in South African economic policy represented by
the contrast between the socialist RDP and the market-based GEAR Policy, which
have been described as a “schizophrenic limbo".3¢ Anomalies in economic policy
have been perpetuated into contemporary times, with the state being both

developmental and predatory.s

The NDP also contains anomalies which may be exacerbatory of poverty. It reneges
on pivotal issues for transformational development, especially in that it disregards
the imperative to transform ownership of and access to public resources.3:¢ The plan
disregards the fundamental need of communities for resources to empower them
to make changes to their lives.3® Thus the efficacy of the plan to achieve poverty

amelioration is highly questionable.

813 Ngang 2014 African Human Rights Law Journal 662-3.

814 Ngang 2014 African Human Rights Law Journal 664.

815 Ngang 2014 African Human Rights Law Journal 665.

316 Karriem and Hoskins 2016 Politikon 7.

817 Karriem and Hoskins 2016 Politikon 15.

318 Moyo and Mamabolo 2014 Journal of Public Administration 946.
319 Moyo and Mamabolo 2014 Journal of Public Administration 953.

57



Government policy is counterproductive for poverty amelioration in a number of
respects. Developmental challenges in South Africa show continuity from the
apartheid era, and that similar continuity is shown in the structure of the economy,
in which large monopoly capital continues to dominate.3 Service delivery protests
subsequent to 2000 show resistance by communities to the neoliberal policies of
government, but are not effective, due to a lack of linkages between and
coordination of actions.32t Government seems intent on protection of the interests
of capital.s22 All of these phenomena, viewed collectively, do not augur well for socio-

economic transformation to address poverty.
2.3.2.10 Lack of Capabilities

Amartya Sen has produced an often-quoted body of writing in which he presents
capabilities as necessary components of an economically optimal existence.32s From
his viewpoint, a lack of capabilities serves as a determinant or driver of poverty. In
his view, capability is an important component of equality — he posits the position
that equality must of necessity be capability equality.>* The essence of this
argument is that without equal capability, people are not able to be truly equal. Sen
takes his views into the developmental realm, arguing that development must of
necessity entail capability expansion, which must serve to enhance quality of life
and fulfil basic needs.s> Thus, by implication, a lack of capability will serve to
impede development, and will erode quality of life and needs fulfilment. Sen
furthermore posits the idea that development and freedom are co-existent, citing
five types of freedom that serve to foster development and human capability,

notably political, economic and social freedom, and transparency guarantees and

320 Hurt 2017 Capital and Class 295-296.

321 Hurt 2017 Capital and Class 305.

32 Hurt 2017 Capital and Class 306.

323 A selection of these works will be referred to in individual footnotes to follow. Alkire 2005
Journal of Human Development 116 provides the following explanation of capability as
conceptualised by Sen: ... according to the capability approach, the objective of both justice
and poverty reduction (for example) should be to expand the freedom that deprived people
have to enjoy ‘valuable beings and doings’. They should have access to the necessary positive
resources, and they should be able to make choices that matter to them.” Thus capability is
conceptualised as having the means and resources to attain what is valuable to the subject.

324 Sen Equality of What? 1-26.

325 Sen “Development as Capability Expansion” 47.

58



protective security.s?¢ Extrapolating Sen’s capability theory to apply it to poverty,
one may conclude that a lack of capability would cause deprivation and would result

in poverty.

Sen’s theory supports the notion that a lack of capability is associated with
deprivation. Extrapolating this notion into the realm of poverty amelioration, it may

be concluded that capability enhancement can be a force for poverty relief.
2.3.2.11 Pursuit of Economic Growth

The pursuit of economic growth, as conceptualised in a neoliberal environment, may
serve as a causal factor and determinant in relation to poverty. Economic growth is
widely understood to have the meaning commonly attributed to it in Western
economics, i.e. an increase in the production of economic goods and services over
time, measured in terms of gross domestic product.s2” It is tempting to assume that
economic growth measured in this way is for the benefit of all and thus would tend
to alleviate poverty. However, this is not necessarily the case, and slavish pursuit
of economic growth may perversely worsen poverty. For example, economic growth
in resource intensive economies can drive environmental degradation, which may

fuel poverty.s2s

A full analysis of the relationship between economic growth and poverty is too large
a topic to fall within the scope of this thesis. The point to be made at this juncture
is that not only is it not a given that economic growth as understood in conventional
economics ameliorates poverty, but it may actually have an exacerbatory effect.
This is borne out by a number of researchers in the field. Gelb for example, writing

with reference to South Africa in 1991, before the outcome of the political transition

826 Sen Development as Freedom 4.

827 See the definition to this effect in Investopedia at
https://www.investopedia.com/terms/e/economicgrowth.asp.

828 Rosales 2008 Conservation Biology 1411 points out this phenomenon, which he says is
anomalous because economic growth is traditionally seen as a remedy for poverty. However,
he states, perpetual economic growth is limited by its biophysical environment, and eventually
it causes social problems that outweigh its merits. He advocates developing an ethical system
of limiting economic growth. See also Verdonck 2015 Human Rights and International Lega/
Discourse 34 who argues that economic growth which is coupled to resource extraction
thwarts sustainable development.
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process was known, warned about espousing the capitalist growth model in the new
South Africa, indicating prophetically that it did not have the potential to address
inequality.s2 Writing in 2012, almost twenty years post the transition, Leibbrandt,
Finn and Woolard showed that in the period between 1994 and 2012, which
coincides with the espousal of a capitalist and neoliberal economic model by national
government, income inequality widened vastly.3® An essential point made by the
authors is that the benefits of income increases under the capitalist growth model
are not evenly distributed across society, but rather benefit the rich at the expense

of the poor, widening the wealth gap.

The new democratically elected government made a conscious choice in 1994,
notwithstanding recommendations to the contrary by the Macroeconomic Research
Group, to espouse orthodox Western economics.33 Their choice in this regard has
led to modest growth, mass unemployment, unprecedented levels of inequality and
the ongoing absence of the tools needed to build a skills-based economy. These are
all issues which have a determinative effect on poverty. The values of the
Constitution are overridden or “devoured” economic rationalism and market

fundamentalism.3s2
2.3.2.12 Lack of Social Cohesion

A lack of social cohesion is cited by some authors as an exacerbator of poverty.
Social cohesion in this context refers to the degree of social integration and inclusion
in communities and society at large, and the extent to which mutual solidarity finds
expression itself among individuals and communities.3 Social cohesion comes with
support structures to assist those in poverty, through family, community, cultural
and other bonds, and where this cohesion is lacking poverty amelioration is more

difficult.3>*+ There is bounded social solidarity in contemporary South Africa,

829 Gelb 1991 Social Justice 247.
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notwithstanding the extension of socio-economic rights, including the right to social

assistance, to all citizens.sss

The poor may find it difficult to organise themselves politically due to a lack of
resources, and this limits their ability to hold politicians to account.s3 They also do
not benefit from public participation due to a lack of alignment with their appointed
representatives.ss” Thus politically sanctioned processes intended to achieve

representivity may be of little value to the poor.

Lack of coordination in protest action, which is symptomatic of a lack of social
cohesion, may limit the ability of the poor to convey their demands to government,
and better organisation in this regard would arguably be more constructive in
addressing poverty.s# Failure to achieve socially cohesive protest action may be

seen as a factor thwarting, or a determinant of, poverty amelioration.
2.3.2.13 Social Exclusion

Social exclusion has the potential to deepen poverty.3® Failure to address such
exclusion is a determinant of poverty. Social exclusion is more than material
deprivation and is more corrosive to society.3+ This is particularly relevant to South

African society given that it is highly stratified and fragmented.

The lack of socio-economic status amongst the poorest segment of South African
society renders it difficult for members of this segment to secure access to resources
and opportunities, thereby reinforcing social exclusion.sst This is particularly

prevalent among poor rural people,3#2 and is a strong determinant of poverty.
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2.3.2.14 Commodification and Consumerism

The trend in modern society towards commaodification of goods and services is a

factor which is detrimental to the poor and may thus serve as a determinant of

poverty.

The commodification of resources such as water, which arguably should be a public
good, serves to entrench poverty. In South Africa, water is the subject of a human
right, but is sold as a commodity with full cost recovery.sss The principle of cost
recovery for basic services such as water, sanitation and energy is applied in terms
of the Local Government: Municipal Systems Act.3 The rigid application of this
model in South Africa, with attendant unaffordability of services for the poor is
worthy of criticism, and it is arguable that progressive block tariffs whereby larger
users pay at a higher rate could be more appropriate.3# It is arguable that with

regard to water, full cost recovery is in conflict with human rights.3s+

Associated with the commaodification of services is the trend towards outsourcing
their provision to the private sector. Privatisation of services is not in itself
objectionable from a rights perspective, but it is deployed in Southern Africa with a
disregard for rights and a focus on profit-making and cost recovery, with adverse

effects on poverty.s+

Issues of commodification of goods and services are linked to consumerism and
consumption, which in turn are linked to issues of environmental justice. It is
arguable that allowing market forces to dominate the economy fails to recognise

moral, economic and environmental imperatives for equitable distribution of

343 Movik 2014 Geoforum 191.

344 Act 32 of 2000. See section 4(1)(c) which empowers municipalities to finance their operations
by charging fees. See further section 74(2)(d) which requires that tariffs must reflect the costs
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62



consumption.s«¢ There are many legal and governance instruments which
government can use to regulate issues pertaining to commodification and

consumerism.
2.3.2.15 Affirmation of Global Power Structures and Institutional Hegemony

The countries comprising the BRICS coalition,3*® most of which are developing
countries and including South Africa, serve to drive inequality by reaffirming global
power structures and driving overproductive and overconsumptive
maldevelopment.3¢ This may cause social and economic problems, including

poverty.?

Institutional hegemony, wielded by global financial institutions, may have
determinative outcomes relating to poverty. Such institutions include the World
Bank and the IMF, which shaped the economic and political thinking of the ANC

from the early nineties onwards.352

Whether or not there is adherence to the imperatives of global power structures
and hegemonic international financial institutions, is largely a matter for

determination by the executive. This is discussed further in chapter 4.
2.3.2.16 Resource Extraction

Resource extraction in pursuit of economic gain can have adverse consequences for
the poor in the vicinity of the extractive activity. For example in the case of mining,
with mineworkers living in poverty whilst mining corporations reap large profits.
The relationship between human rights and development can be problematic, in the
context where natural resources are extracted in pursuit of economic growth.3s: This

is illustrated by the case of Mokgalakwena Mine in South Africa, for example, where
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the poor suffer extreme poverty in the area in which the resource extraction is taking
place.* The phenomenon is illustrative of the resource extractive industries in the

country serving to cause poverty.
2.3.2.17 Household Features and Phenomena

Specific household features and phenomena may serve as causes and determinants
of poverty. There are household phenomena which render it difficult for people to
rise out of poverty, being adverse household formation such as an overly large
household, lack of access to the labour market, a low level of education and lack of
productive assets.3s Inequality of opportunities for children, which is associated with
a low level of parental education, particularly of mothers, tends to keep children in
poverty.ss¢ Government needs to mobilise across various sectors, especially labour

and education, to address these issues.
2.3.2.18 Overdensification

Overdensification associated with urban environments can be a cause or
determinant of poverty. There may be a significant negative relationship between
population density and quality of life.®s” This is indicative of a trend for poor high
density living areas to be characterised by deprivation and poverty, both economic
and non-economic. Thus the commonly held view that cities should densifysse may
not be the best approach for addressing poverty, and should be interrogated by
government. This is a realm in which clear national legislation or policy by the

executive, assisted insofar as is necessary by the legislature, is needed.
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2.3.2.19 Patrimonialism and Clientilism

Patrimonialism and clientilism within government serve to aggravate and entrench
poverty. This is due to the unlawful enrichment of those of high status, at the cost
of those at the opposite end of the wealth spectrum. This is explored by Lodge, 35
who uses the term “patrimonialism” to describe the conferral of elite status by virtue
of ties of family, kinship or friendship. He uses the term “clientilism” to denote the
favouring of associates who allow private wealth accumulation on the part of those

in government.

Societal change, such as would be necessary to ameliorate poverty, may be
frustrated by the persistence of patronage and accumulation, these being central
features of capitalism.3 Patronage-based factional struggles overshadow issues of
societal transformation and inequality and social justice issues become depoliticised,

with attendant inaction on issues such as poverty.sst
2.3.2.20 Observations on Social Phenomena and Dysfunctionalities

The discussion in this section demonstrates that there is a variety of social
phenomena and dysfunctionalities which may be cited as causes and determinants
of poverty. It is easy to understand the salience of each of these individually, but it
should be borne in mind that they represent a variety of factors which co-exist and
overlap, and that there is therefore a possibility of cumulative impacts. As is
apparent from the discussion above, poverty is a pervasive phenomenon which
touches on many social and economic aspects of life. An understanding of the
determinants discussed in this chapter and a pro-active stance on the part of

government (in all three spheres, as applicable) is imperative to address poverty.
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2.3.3 Dysfunctionalities in the Human Rights Regime Serving as Causes and

Determinants of Poverty

South Africa is frequently hailed as being a model constitutional democracy. It has
a constitution articulating the imperative of poverty relief in its preamble, and
incorporating a justiciable bill of rights including socio-economic rights. Yet the
spectre of widening inequality and deepening poverty looms large. It is accordingly
warranted to examine and critique the functionality of the constitutional provisions
in the context of poverty amelioration. There may be deficiencies in application of
the rights, and perverse or unintended consequences of having the rights in place.

Both of these phenomena tend to serve as causes and determinants of poverty.
2.3.3.1 Rights Prone to Legalism and Entrenchment of the Status Quo

With the rights being justiciable and entrenched in a legislative instrument, they
tend to be viewed and implemented in a legalistic manner. Acquiescence in a
neoliberal order may emanate from a legalistic view of socio economic issues,zs2
which is a tendency to view such issues through the lens of the law. There is a focus
on civil and political rights, and an acquiescence in neo-liberalism as a social and

economic governance model, which leads to a diminished focus on poverty.zs:
2.3.3.2 Obstacles to Realising Socio-economic Rights

In many countries including South Africa, human rights are largely aspirational
rather than realisable.s* This does not augur well for poverty relief, which of

necessity requires realisable socio-economic rights.

Anandzss considers the value of a rights-based perspective in seeking to achieve the
Millenium Development Goals which were then in force,zs¢ with specific reference to

the right to water. He finds that South Africa has fared better than many other
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countries in operationalising the right to water, but that its success is due to useful
process and discussions leading up to and following on the establishment of the
right, rather than the right per se.3¢” His findings suggest that the deployment of a
rights framework to address poverty may not in itself be sufficient, but only if it is

accompanied by suitable processes to ensure implementation of the rights.

In South Africa the right to healthcare is an illustration of a right which does not of
itself assist the poor, in the absence of resources allocated towards its
implementation.se This is illustrative of the point that a pure rights-based approach
to addressing socio-economic issues is not sufficient, and that an adequate and

targeted allocation of resources, is needed.
2.3.3.3 The Vexed Nature of the Dignity and Equality Rights

The rights to dignity and equality are rights which seem especially elusive, with

some authors questioning their value in the context of poverty amelioration.

Uncertainty around the meaning of the right to dignity internationally, and also
specifically South Africa, thwarts the realisation of the right.s¢¢ In the context of
poverty, with poverty and social marginalisation being closely mutually associated,
if the right to dignity is not clearly framed and defined, the potential to use the right
to overcome poverty is limited. Where society fails to respond to deprivation, this
may amount to a failure to value the fundamental dignity of the victims of such
deprivation.s This illustrates how the existence of a human right is only of value if

matched by concomitant action towards its fulfilment.

The constitutional right to equality has been unable to effectively address racial

discrimination. South African society remains racialised despite the criminalisation
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of discrimination.s2 With the prevalence of poverty in South Africa persisting along

racial lines post-apartheid, poverty and inequality have a close association.

The human rights discourse tends to preserve inequality.3”2 The discourse does not
challenge the class structure that reproduces racial inequality in South Africa,
neither the fact that the pursuit of change is focused on consciousness-raising and
recognition rather than redistribution and reparation.s”s Thus, practical measures
towards poverty amelioration are lacking. The creation of the constitutional right to
equality has dehistoricised past inequality, and as such is contrary to the interests
of the poor.s7+ This illustrates how a constitutional right may have perverse and

unintended outcomes for poverty amelioration.
2.3.3.4 General Shortcomings of Reliance on Rights for Poverty Amelioration

Human rights regimes have been criticised for being rhetorical rather than
effective.s> Thus human rights law may be a distraction from the necessary
diagnosis and remedy of the world’s ills. Human rights may be seen to be too

minimalistic, especially when they do not provide definitive normative standards.z7s

The Socio-economic Rights Institute provides a useful example of the
dysfunctionalities or a rights-base regime. It highlights shortcomings of the South
African municipal indigent relief systems, which provide a measure of free basic
services to indigent beneficiaries.s’” These policies are linked to the socio-economic
rights regime in that they promote the provision of water and electricity to everyone.

However, they are beset by a number of problems which undermine their efficacy.
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For example, the reach of the policies is poor, with many exclusionary categories,
and very low qualifying income thresholds. Municipalities often do not have
adequate targeting strategies to determine who should qualify for free services.
Administration of free basic services is done in a manner that suggests the
beneficiaries are recipients of charity rather than bearers of rights.s® Thus the

exercise of socio-economic rights may belie the underlying purpose of the rights.

Socio-economic rights are typically framed in a vague fashion. This along with the
complacency that comes from having entrenched and justiciable rights, serves to
maintain the status quo. These factors would serve to entrench poverty. For
example, it is unfortunate that the socio-economic rights are cast in vague terms
such as “adequate” s “sufficient”c and “basic”.s2 The vagueness of these terms
renders judicial interpretation extremely difficult.ss2 This has negative implications
for the realisation of the rights, and in turn for the amelioration of the hardships of

poverty that they seek to address.

The human rights discourse does not counteract but rather legitimises
neoliberalism.ze It does this by casting the moral claims associated with human
rights into a legal form, and thereby diluting them and robbing them of power.z& In
the realm of socio-economic rights, this would mean that the legalisation of rights
does not have the effect of assisting with poverty amelioration but rather of
constraining it. This position is reinforced in the writings of Bond and Pieterse, who
write that the transformative potential of rights is thwarted by their formulation,

interpretation and enforcement by institutions that are embedded in the status
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guo.sss 1t is furthermore arguable that the human rights regime and the law close

down spaces for political contestation.zss

The discussion in the preceding few paragraphs seeks to illustrate that socio-
economic rights may in some instances be ineffective in addressing issues pertaining
to poverty, and may even, through their ineffectiveness and preservation of the
status quo, undermine any potential shift towards ameliorating the circumstances
of the poor. The existence of a right does not always translate into its
implementation, and it may even cause complacency or inertia towards change.
Accordingly, it is questionable whether a human rights regime is an effective vehicle
for poverty relief. This is touched upon in chapters 3, 4 and 5 in which the role of

the three branches of government in poverty amelioration is considered.
2.3.3.5 Conflict between Rights

In terms of section 25 of the Constitution, the right to property is enshrined in South
African law.3” The exercise of the property right may eclipse socio-economic rights,

and this may have the effect of hampering poverty amelioration. This is illustrated
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Economic Rights: Challenges and Advocacy Strategies for Human Rights and Social Justice
Actors, Learning from the Johannesburg Water Defeat” 4.

387 Section 25 provides: “1. No one may be deprived of property except in terms of law of general
application, and no law may permit arbitrary deprivation of property. 2. Property may be
expropriated only in terms of law of general application, a. for a public purpose or in the public
interest; and b. subject to compensation, the amount of which and the time and manner of
payment of which have either been agreed to by those affected or decided or approved by a
court. 3. The amount of the compensation and the time and manner of payment must be just
and equitable, reflecting an equitable balance between the public interest and the interests of
those affected, having regard to all relevant circumstances, including a. the current use of the
property; b. the history of the acquisition and use of the property; c. the market value of the
property; d. the extent of direct state investment and subsidy in the acquisition and beneficial
capital improvement of the property; and e. the purpose of the expropriation. 4. For the
purposes of this section a. the public interest includes the nation's commitment to land reform,
and to reforms to bring about equitable access to all South Africa's natural resources; and b.
property is not limited to land.”
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clearly by Ginsburg and Gibson, s writing with reference to the Juma Musjid case3
as example. In this matter, the court had to weigh up the property owner’s right to
property against the rights of learners to education. The rights of the property owner
were given precedence over those of the learners. This case is an illustration of the
entrenched nature and primacy of capital and ownership over socio-economic
claims. Pro-capitalist theorists may argue that private property is the basis of
economic prosperity,3% but there is a dearth of literature illustrating that this has

been the case in the general context in South Africa.se:

Poverty has been perpetuated through the trumping of land reform processes by
the constitutional property right.s%2 This right has been a cornerstone of wealth

accumulation in South Africa both pre- and post- the political transition.

When rights conflict with each other, this can hamper the efficacy of one or both of
the conflicting rights, with the result that delivery of socio-economic goods needed
for poverty amelioration may be stifled. The environmental right and the right to
water can potentially come into conflict with one another,®: as emerged in the
Mazibuko case. The Constitutional Court adopted a cautious approach with regard
to requiring a municipality to provide water in the face of environmental resource
constraints. The case illustrates how the conflict of rights has the potential to thwart
efforts to overcome water poverty. The exercise of one right may thwart the
realisation of another. It is arguable that the state has been focused on the
fulfilment of utility-related socio-economic rights, and that this has had negative

impacts on the environment.3** As an example, whilst focusing on delivery of

%88 Ginsburg & GibsonThe South African Constitutional Court and Socio-economic Rights as
Insurance Swaps 3.
389 Governing Bodly of the Juma Musjid Primary School & Others v Essay NO and Others 2011 (8)

BCLR 761 (CC).

3% See for example Hoppe A Theory of Socialism and Capitalism 8.

891 With regard to the dominance of the property right over socio-economic rights, see also Bond
2014 Politikon 461, who argues that the Constitution is grounded in property rights which
trump socio-economic rights. Constitutionalism is a cause of inequality, he argues, in that it
dampens and tames social activism.

392 Hendricks and Ntsebeza “Black Poverty and White Property in South Africa” 227.

393 Kotze 2010 Journal of Human Rights and the Environment 158.

394 Kota Realising the Right to a Healthy Environment: An Analysis of the Policy Efforts, Budgeting
and Enjoyment of the Right to a Healthy Environment in South Africa 1-113.
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services the state has neglected waste managements» and the maintenance of the

ecological health of watercourses.3%
2.3.3.6 Deficiencies in the Implementation of the Right to Healthcare

The right of access to healthcare is the subject of much writing in which inadequate
fulfilment and entrenchment of inequality and deprivation is condemned. There has
been a snowball-type effect between inequalities in access to healthcare and other
inequalities, with lack of access to healthcare determining and reinforcing other
measures of inequality.> This illustrates how a right can be undermined by

inequality dynamics which pervade society on a more general level.

Structural and systemic factors such as demographics and poverty inhibit access to
healthcare for adolescents and children in South Africa.e¢ The realisation of the right
may depend on the surrounding circumstances within which it is exercised, and

poverty may itself be a factor impeding such realisation.

Affordability of healthcare services is more problematic in the rural than in the urban
context. 3¢ This illustrates that the existence of the right to healthcare does not
serve the rural poor well. The right to healthcare has little impact upon inequalities
in health status, gender and disability, and the right risks becoming a morally
compelling but ignored mantra.4«° In South Africa, the poor who are most in need
of healthcare paradoxically have the poorest access.«: Despite their being a
constitutional right of access to healthcare, disparities in healthcare services

between state funded and privately funded services, continue to widen.#2 This is a

395 Kota Realising the Right to a Healthy Environment: An Analysis of the Policy Efforts, Budgeting
and Enjoyment of the Right to a Healthy Environment in South Africa 46.

3% Kota Realising the Right to a Healthy Environment: An Analysis of the Policy Efforts, Budgeting
and Enjoyment of the Right to a Healthy Environment in South Africa 49.

897 MclLaren Ardlington and Leibbrandt 2014 BMC Health Services Research 1.

398 Mokomane et a/ 2017 Children and Youth Services Review 131.

399 (Cleary et al 2013 Social Science and Medicine 37.

400 Heywood “Justice and the Treatment Action Campaign” 337.

401 Marten et a/ 2014 Health Policy 2168.

402 Mayosi and Benatar 2014 New England Journal of Medicine 1345.
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major deficit in rights realisation which requires the urgent attention of the

executive, with possible supplementary action by the legislature and the judiciary.
2.3.3.7 Anomalies Relating to the Social Security Right

Much has been written regarding the right to the efficacy of the social security

enshrined in section 27 of the Constitution.*s

Despite espousing a neoliberal governance model in the general sense, South Africa
has for the past several years, in keeping with the right to social security enshrined
in the Constitution, been moving increasingly towards becoming a welfare state.
The South African Social Security Agency 2019-2020 Annual Performance Plan is
testimony to this. It states: “Over the years the number of social grants paid by
government increased from approximately 2 million in 1994 to more than 17.5
million to date.”* The shift towards the rollout of large scale social security
represents an incongruity, in that it is at odds with the neoliberal orientation of the
country’s macroeconomic structure.*®> Thus, it may be said that South Africa is a
hybrid of a neoliberal economic and political system combined with a strong social
welfare system. The question whether social grants are good or bad for the poor is
a vexed one. As explained below, there are scholars who extol the virtues of social
grants for the relief they provide to the poor, and others who criticise social grants
as being not to the longer term benefit of the poor, and unsustainable. There is a

third category of scholars who point out the anomalies inherent in having a

403 Section 27, subsections 1 and 2, of the Constitution provide: “1. Everyone has the right to
have access to a. health care services, including reproductive health care; b. sufficient food
and water; and c. social security, including, if they are unable to support themselves and their
dependants, appropriate social assistance. 2. The state must take reasonable legislative and
other measures, within its available resources, to achieve the progressive realisation of each
of these rights.”

404 South African Social Security Agency 2019-2020 Annual Performance Plan at 1.

405 This is because neoliberalism posits that each person should fend for him or herself, whereas
a social security or welfarist state operates on the assumption that some people cannot fend
for themselves and need the assistance of the state. The ANC for many years after the political
transition declared on numerous platforms and in numerous public speeches that it was a
developmental and not a welfarist government. For a history of declarations made in this
regard see Barchiesi 2016 Journal of Contemporary African Studies 221.
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substantial social grant system within a neoliberal economy. These categories are

further explored below.

In the first category, some theorists consider welfarism is to be an alluring idea
which can remove the harms resulting from inequality.«s The welfare system is
sometimes criticised as being tokenistic and inadequate.#7 It supports only the most
vulnerable and as such is arguably not adequate for purposes of poverty
amelioration.4e It may serve to stave off the worst extremes of poverty and as such
arguably serves a useful purpose.+e It is further arguable that instead of only serving
the “deserving” poor, i.e. excluding able-bodied adults, the social security system
should adopt a general pro-poor orientation.4 Although the system has some
shortcomings, it has achieved some success in that it has served to compensate for

the government’s failure to successfully pursue a developmental state.+:

In the second category, some theorists take the view that the social security system
does not serve to remedy inequality, and fails to assist the poor.42 Their findings
are supported by research with regard to aggregate income inequality and within-
group inequality, both of which are expanding.+:2 Thus, they suggest that the social
security right provides no relief to the poor. Another cogent issue which is not
specifically raised by them is the risk of complacency on the part of beneficiaries,

which may arise out of the fact that a social grant system is in place.

The adequacy of the child support grant can be called into question, as it may be
seen to be too small for the provision of adequate child-care.44 A further dimension

of its inadequacy lies in the indignity suffered by caregivers of the child beneficiaries

406 Keller 2009 Philosophy Compass 93-94.

407 Bond 2014 Transformation: Critical Perspectives on Southern Africa 51. The inadequacy
complained of is in the size and orientation of the social grants provided by the system.

408 Brockerhoff 2013 A Review of the Development of Social Security Policy in South Africa 1-48.

409 Hull and James 2012 Africa 10.

410 Seekings and Matisson 2010 7he Continuing Politics of Basic Income in South Africa.

411 This is the general thrust of the position of Seekings 2015 7he 'Developmental’ and 'Welfare’
State in South Africa.

412 |eibbrandt, Finn and Woolard 2012 Development Southern Africa 19.

413 Leibbrandt, Finn and Woolard 2012 Development Southern Africa 32.

414 Vaaltein and Schiller 2017 Children and Youth Services Review 235.
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who may themselves be dependent on these grants.4s It appears that the practices

emanating from the right may have unfavourable outcomes for the poor.

Arguments against the deployment of state social security policies (the second
category) may be linked to the neoliberal notion that the involvement of the state
in social security matters should be curtailed and that instead individual resilience

promoted.416

In the third category of scholars highlighting the anomalies in the social security
system in South Africa, the view prevails that social grants are placative, palliative
and demobilising, and an affront to developmentalism.4” The undesirability is
related to its exclusionary nature — it is only for mothers, the disabled and the
elderly.4s The contrast is drawn between “meagre” handouts to the poor and “hand-
ups” to the wealthy.4* Some theorists highlight the dilemmas and anomalies that
beset the social grant system. Its implementation has been ad hoc, it is argued,
dictated by finances and outcomes of court cases, and discriminatory in that it does
not cater for able-bodied adults.+ It is arguable that the fact that the social welfare
system is founded on a mix of neoliberalism and social assistance, is not necessarily
incongruous.#2 The apparent incongruity may be addressed by acknowledging that
there is a need for a normative framework for welfarism in most countries.*22 Such
a framework would be of value in South Africa, given that the legislative framework
for social welfare comprises a White Paper on Social Welfare which dates back to

1997, coupled with the South African Social Security Agency Act.#2¢ Neither of these

415 Wright et al 2015 Development Southern Africa 454.

416 Barchiesi “Wage Labour, Citizenship and Social Discipline” 226 explains the “prevailing world
view"” in favour of the rollback of welfare programmes, for economic, moral and incentivisation
reasons, notwithstanding the proven deepening of poverty when such programmes are
terminated. He provides an account of the many occasions since 1994 on which ANC
politicians, including former President Thabo Mbeki, spoke vociferously against the provision
of handouts to the poor, advocating the development of self-sufficiency instead.

417 Khan 2013 Review of African Political Economy 575.

418 Khan 2013 Review of African Political Economy 578.

419 Khan 2013 Review of African Political Economy 582 accounts for these “handups” as being
corporate welfarism and rampant accumulation by dispossession and exploitation.

420 Brockerhoff 2013 A Review of the Development of Social Security Policy in South Africa 41.

421 Ferguson 2007 African Studies Review 76, 83.

422 Bernheim 2009 Journal of the European Economic Association 316.

423 Act 9 of 2004.
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legislative instruments engages meaningfully with the current socio-economic
milieu, and neither contains clear norms or policy directives for the South African
social welfare system. The NDP reflects the policy imperatives of expanding and
improving the social protection system to ensure that everyone has a reasonable
quality of life, but it does so only in the high level policy context.#2+ Its efficacy or
lack thereof will be proven with the development of detailed intervention plans for

the achievement of its aims.

The discussion above serves to show that there is a broad consensus that there are
imperfections in the social security system in South Africa, and that whilst social
grants may help some to survive the worst aspects of poverty, they provide no relief
at all for those excluded from the system. The ambit and reach of the social security
system warrant the attention of government generally, especially the executive

which controls the fiscus and is the initiator of social security policy and legislation.
2.3.3.8 Weak Implementation of the Right to Education

Many authors write of failures in the realisation of the right to education, some
complaining that these failures have the effect of entrenching poverty and

inequality.

The South African education system has not been able to transcend class and racial
inequalities, with the result that a bimodal education system now prevails, with the
only effective entitlement being one to the education one can pay for.42s This has
obvious negative ramifications for learners of poor parents and tends to keep them

in a state of deprivation.

The education system may justifiably be criticised for a number of failures.+¢ These
are manifested in a number of ways, being the failure of the system to cater for

self-employment,+2” its mismatch with the labour market,+¢ and its imposition of

424 NDP Chapter 11.

425 Christie 2010 International Journal of Educational Development 9.

426 Kang'ethe and Chivanga 2016 International Journal of Science Education 255.
427 Kang'ethe and Chivanga 2016 International Journal of Science Education 256.
428 Kang'ethe and Chivanga 2016 International Journal of Science Education 259.
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Western-crafted curricula on learners.22 All these factors are indicative of the fact

that the right to education does not empower the poor or cater for their needs.

It is arguable that the post-apartheid state has failed to take up the challenge of
fundamental and socially transformative change in education and training.4® This
may be associated with a failure to change pre-existing power relations in education
in the realm of racism, gender, class and other discriminatory practices reminiscent
of apartheid.<st The effect of the entrenchment of pre-existing inequalities and

discriminatory practices is be negative for the poor in that it renders change unlikely.

The writers cited in this section are ad idem that the right to education is weakly
implemented or implemented in an ongoing discriminatory way, with negative
ramifications for those who are deprived of quality education, and adverse
consequences for poverty amelioration. The executive is primarily responsible for
education matters, but it is possible to conceptualise a role for the legislature (in
deliberating upon and passing appropriate legislation) and the judiciary (in

adjudicating education cases), in this regard.
2.3.3.9 The Right to Food Requiring More Attention and Research

Following a similar pattern, writers on the right to food bemoan the ineffectiveness

of the right in addressing the needs of the poor.

Patel argues, in the broader global context, that the right to food does not assist in
gaining access to food, but that such access is determined by societal and food
industry power dynamics.42 Thus the right to sufficient food is undermined by these
dynamics, which prevail over any considerations of government potentially providing
food security to the poor. Access to food is dependent upon household resources,

with poor households more prone to suffering food deprivation.

429 Kang'ethe and Chivanga 2016 International Journal of Science Education 262.
430 Motala Vally and Spreen “Transforming Education and Training, or Reconstituting Power and
Privilege?” 241-260.
481 Motala Vally and Spreen “Transforming Education and Training, or Reconstituting Power and
Privillege?” 246.
432 Patel 2012 Plos Medicine 3.
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2.3.3.10 Obstacles to Realising the Right to Housing

According to the Department of Human Settlements, as per its policy briefing paper
of 2015, the status quo at the time with regard to housing provision was far from
being oriented towards fulfilment of the right of access to housing.+ The features
of the housing provision programme needing to be addressed include poor spatial
planning and governance capability,++ the high cost of well-located land, 4 inability
to respond to the diverse needs of low to middle income households,*s a
dysfunctional property market and inability of poor households to participate,*” poor
quality of construction,43 lack of community and civil society involvement,*® and a
narrow interpretation of the constitutional right of access to adequate housing.++
This briefing paper is an indictment upon government in the realm of housing
provision and is illustrative of the failure of a socio-economic right to alleviate the

circumstances of the poor.
2.3.4 Dysfunctionalities in the Legal System Serving as Determinants of Poverty

There is a considerable body of writing dealing with issues relating to the attributes
and functionality of the legal system which serve to cause or entrench poverty, and

of which government generally, and particularly the judiciary, should be aware.

483 Department of Human Settlements “Towards a Policy Foundation for the Development of
Human Settlements” 1-74.

434 Department of Human Settlements “Towards a Policy Foundation for the Development of
Human Settlements” 5.

435 Department of Human Settlements “Towards a Policy Foundation for the Development of
Human Settlements” 6.

436 Department of Human Settlements “Towards a Policy Foundation for the Development of
Human Settlements” 6.

487 Department of Human Settlements “Towards a Policy Foundation for the Development of
Human Settlements” 7.

488 Department of Human Settlements “Towards a Policy Foundation for the Development of
Human Settlements” 9.

439 Department of Human Settlements “Towards a Policy Foundation for the Development of
Human Settlements” 10.

440 Department of Human Settlements “Towards a Policy Foundation for the Development of
Human Settlements” 10.
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2.3.4.1 Legalism

Legalism constitutes an inability to view social issues free from the ‘lens of the
law’.+41 As alluded to earlier, poverty is an economic, social and political issue, and
so a legalistic perspective is extremely limiting as it focuses on adhering to legal
process and tends to disregard other dimensions. Such a perspective tends to focus
on civil and political rights and is associated with an acquiescence in neoliberalism,

with an attendant reduced focus on socio-economic rights.

Legalism may serve as an impediment to the realisation of socio-economic rights,
in that it may disregard that transitional justice requires legal humility and the
pursuit of human rights via a developmental focus, which are lacking when a

legalistic approach is applied.42

Legalism entails dominance of the courts’ thinking by legal technicalities, to the
exclusion of social realities.++ This detracts from the recognition of the social nature
of law, and from the ability of the legal system to appreciate the lived reality of
socio-economic deprivation. This is associated with courts ignoring the contextual

impacts of policies.++

The research of Dugard is seminal in illustrating the effect of a legalistic approach
by the courts in socio-economic rights cases, which, she shows, renders them
unable to advance transformative justice.+s Access by the poor to justice is limited,
and the moral basis for judicial adjudication is eroded.+¢ Her views are strongly
reflective of the position that default by the judiciary and the legal system,
associated with a legalistic approach, is a determinant of poverty. Dugard further
bemoans the fact that the courts choose to apply an abstract standard of

reasonableness in socio-economic rights cases brought against the state, which is

441 Mc Evoy 2007 Journal of Law and Socilety 415.

442 Mc Evoy 2007 Journal of Law and Society 425, 428.

443 Wilson and Dugard 2011 Stellenbosch Law Review 665.

444 Wilson and Dugard 2011 Stellenbosch Law Review 677. See also McGranahan 2015 World
Development 250, who shows that the pursuit of human rights is not useful in providing
sanitation interventions and solutions in poor urban communities in developing countries.

445 Dugard 2008 South African Journal on Human Rights 214.

446 Dugard 2008 South African Journal on Human Rights 214.

79



prejudicial to the poor — instead, she argues, they should analyse the policies and
programmes and budgetary practices of government in order to find ways to achieve

fulfilment of rights, which would constitute a less legalistic approach.#+

Liebenberg highlights another form of legalism, being the disinclination of the legal
system to develop normative guidelines for deliberative engagement in socio-
economic rights cases. This, she says, undermines the potential of human rights

adjudication to pose an ethical challenge to systemic forms of social injustice.s

The scholars cited in this section have lamented the prevalence of legalism within
the legal system as an impediment to social transformation. In the context of this
chapter, this suggests that the judiciary in their central role within the legal system
have a responsibility to move away from legalism as an adjudicative approach and
engage with social justice issues. An initiative to this effect could be supported by
the executive and the legislature. The discourse referred to below also points to an
inherent attribute of the legal system as such an impediment, namely the prevalence

of conservative legal culture and the pursuit of entrenched legal practices.
2.3.4.2 Conservative Legal Culture and Entrenched Legal Practices

A conservative legal culture prevails in South Africa, and this may serve as a

hindrance to socio-economic transformation.

Klare, in his seminal article on the subject, is critical of the conservative nature of
the adjudicative culture prevailing in the South African legal system, which is not
conducive to realising the transformative imperatives in the Constitution, including
the amelioration of poverty.s Writing in similar vein and quoting Klare, Langa

emphasises the need to transform legal culture and the stultifying consequences of

447 Dugard 2007 Leiden Journal of International Law 975.

448 Liebenberg 2012 African Human Rights Law Journal 29.

449 Klare 1998 South African Journal on Human Rights 146. This line of argument is pursued
throughout the article — a good example of which is at 156 at which the author emphasises
the need for examining judicial mindset and methodology to assess whether societal
transformation can be achieved.
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failure to do so.s° Adherence to the prevailing legal culture discourages the
development of new legal methodologies, which would help effect political

transformation.4st

The research of Dixon32 is also of seminal importance in the discussion about the
constraining effects of adherence to legal culture. She argues that the courts are
“prone to failures of responsiveness” in socio-economic rights adjudication. She
advocates the adoption of a dialogical approach which would empower courts to
intervene not only when government is guilty of patent unreasonableness or
irrationality, but also when there are failures of foresight, perspective,
accommodation or responsiveness. She elucidates the rationale for having a judicial
review process to review the decisions taken by government, which is to overcome
“blind spots and burdens of inertia” in the political process.: However she bemoans
the fact that this does not work for this purpose, as is illustrated by the fact that
weak relief was granted in the Grootboom and Treatment Action Campaign cases.*s
She criticises the drafters of the Constitution for not having a clear understanding
of the relative enforcement and interpretation roles of the legislature, executive and
judiciary, with regard to socio-economic rights, evidenced by indeterminacy in the
application of sections 26 and 27 of the Constitution.»s She also argues that the
blind spots and burdens of inertia referred to may be common in the legislative
process, and may be compounded by the executive.*¢ This, she says, has profound
significance for the legitimacy of the constitutional system.7 Dixon’s writing is a

powerful indictment of conservatism manifesting as unproductive dynamics

450 Langa 2006 Stellenbosch Law Review 1. At 7 the late former Chief Justice posits that judges
must accept that they are prone to preconditioning, which they should avoid, and they must
actively engage with the Constitution. He further states that formalism in legal reasoning
constitutes an avoidance of responsibility.

451 Davis and Klare 2010 South African Journal on Human Rights 411, 509.

452 Dixon 2007 International Journal of Constitutional Law 407.

453 Dixon 2007 International Journal of Constitutional Law 395.

454 Dixon 2007 International Journal of Constitutional Law 400.

455 Dixon 2007 International Journal of Constitutional Law 400.

456 Dixon 2007 International Journal of Constitutional Law 404.

457 Dixon 2007 International Journal of Constitutional Law 405.
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between the various branches of government with regard to enforcement of socio-

economic rights, with profound implications for poverty amelioration.

Associated with adherence to legal culture is the tendency of courts to take a
classical liberal rather than a transformatory approach to poverty, according to
Dugard and Langford, and this impacts upon their ability to craft meaningful

solutions.4ss

Pieterse takes the discussion about legal conservatism into the realm of considering
judicial accountability for socio-economic transformation. 4° He articulates the view
that the judiciary is accountable for transformation along with the other branches
of government, with judicial adjudication being inherently political. He proposes that
the judiciary should take on a more activist role with regard to socio-economic rights
adjudication, including the scrutiny of budgets and government policy.° He further
advocates that the judiciary should embrace the unashamedly political orientation
of the Constitution.»s* He is a strong and persuasive proponent of the theory that
conservative judicial culture and strict judicial deference are phenomena which tend

to preserve the socio-economic status quo, and as such are anti-transformative.

A further aspect of legal conservatism which renders it ineffective in addressing
poverty-related issues is legal minimalism, which is evident even in constitutional
case law, and tends to leave fundamental questions unanswered.4¢2 This arises from
practices such as only addressing the matter before the court and not broad
principles, and only addressing the issues raised in the papers. Both of these

practices are elements of a conservative legal culture.

458 Dugard and Langford 2011 South African Journal on Human Rights 56. The Mazibuko matter
is cited as an example of the classical liberal approach to adjudication. By contrast the
judgment in Joseph and others v City of Johannesburg and others 2010 (4) SA 55 (CC)
(hereafter "Joseph”) is cited as an example of a more transformative mode of adjudication.
See also Clark and Esterhuizen “Remembering the Transformative Mandate: An Analysis of
Twenty Years of Housing and Eviction Jurisprudence in South Africa”, third page (pages
unnumbered).

459 Pieterse 2004 South African Journal on Human Rights 383.
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461 Pieterse 2004 South African Journal on Human Rights 418.

462 Brickhill “Public Interest Alchemy: Combining Art and Science to Litigate for Social Change”
1-24.
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The strict separation of public and private law considerations with regard to issues
of redistribution of socio-economic resources is a further element of legal
conservatism which may stand in the way of poverty amelioration. Private law does
not fully espouse the values of the Constitution or accept redistribution of resources

as a legitimate goal. 4¢3

Law is a sociologically embedded institution and process, the various elements of
which are captured by society. 464 This renders change and transformation difficult.
The embeddedness also has a cumulative aspect, which entrenches both advantage

and deprivation.4ss

It is important to note that interpreting and applying the law involves the attribution
of normative content.4¢ Thus it is arguable that those applying the law have a
responsibility to follow the constitutional precepts central to our legal system,
including those that relate to poverty, and that fulfilment of this responsibility is

lacking in South Africa.

In the context of land reform matters in South Africa, legal conservatism has a
pernicious effect of retarding transformation. #67 Land reform adjudication is typically
ad hoc in nature and does not address underlying questions of distribution of land

— a phenomenon that is preservative of the status guo.+s

Judges are of necessity in a ‘situated” position relative to society — this is an
inevitable phenomenon but it is determinative of the outcomes of the adjudicative
process.+° Thus a judge who shies away from or does not support socio-economic
transformation may deliver judgments which serve to entrench the status guo, with

attendant negative implications for poverty amelioration. A further aspect of the

463 Roderer 2015 Northwestern Journal of International Human Rights 55. See also Bohler-Muller
2012 Human Sciences Research Council Review 20-21.

464 Munger 1993 Loyola of Los Angeles Law Review 97.

465 Munger 1993 Loyola of Los Angeles Law Review 97.

466 Poscher 2014 “Hermeneutics, Jurisprudence and Law” 1-23.

467 Du Toit 2013 Journal of Agrarian Change 22.

468 Du Toit 2013 Journal of Agrarian Change 22.

469 Daniel 2013 De Jure 25. “Situatedness” is described by the author as a person’s highly
developed, highly-contextualised, environmentally-produced personal constitution as it exists
in relation to the situations of others.
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adjudicative process which may limit its potential to contribute towards
transformation is the tendency of judges to deal with impoverishment as if it were
non-political and to legitimise the liberalist-capitalist ideology.+° This inhibits the

potential of the process to address poverty-related issues.

Problems of access to the law, which a conservative legal approach does not
address, render the value of the legal system as an instrument of the weak against
the powerful, questionable.4> Thus a power dynamic exists in terms of which the
wealthy and powerful are able to use their resources and cumulative experience to

wield power over the poor in the context of litigation.

Liebenberg points to an important issue that can serve to exacerbate the prevalence
of poverty in South Africa. This is the issue of government, in particular the
executive, enjoying autonomy with regard to budgetary allocation to carry out its
poverty amelioration obligations.42 This is an issue that has never been the subject
of litigation in South Africa, due to the prevalence of a conservative judicial system
which upholds the separation of powers doctrine and would discourage the making
of budgetary allocation orders. There is however a compelling argument to be made
that if an organ of state has an obligation to pursue a particular course of action, it
must by logical deduction have an obligation to frame its budget in such a way that
it is able to carry out its obligations. In general terms adherence to conservative
legal culture encourages court-centric analysis of socio-economic rights, without
consideration of structural economic factors that contribute to poverty and

unemployment.+7

The scholars cited in this section hone in on various aspects of the operation of the
legal system which render it ineffective in or incapable of contributing to
transformation of the socio-economic milieu by changing the lot of the poor. This

constitutes an overview of general trends in the legal system. In chapter 5 specific

470 Brand Courts, Socio-economic Rights and Transformative Politics 5.

471 Brinks and Gauri 2014 Perspectives on Politics 379.

472 Liebenberg 2001 South African Journal on Human Rights 257.

473 Jagwanth and Soltau “Socio-Economic Rights and Implications for Intergovernmental Fiscal
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consideration will be given to the issue of the role of the judiciary as a branch of
government in addressing structural poverty, and possible paths for it to follow in

this regard.
2.3.5 Political Dynamics Serving as Determinants of Poverty

Aspects of the way in which political power is wielded may serve as causes and
determinants of poverty. This is manifested in a variety of arenas, as will be

apparent from the discussion below.
2.3.5.1 General Political Dynamics Affecting Poverty

Failure of the political transformation of the nineties to improve the lot of the poor
is a notable dynamic affecting the lot of poor, which perpetuates a form of socio-

economic apartheid.47

Phenomena linked to class formation, supported by the political trends of the day,
may be a determinant of poverty.4> For example, the fundamental configurations
of wage determination and distribution of wealth have remained unchanged in post-
apartheid South Africa.+s The prevalence of the interests of those in political power
further tends to maintain the status quo, and hinder socio-economic reforms that
could meaningfully address poverty.+” Liberal democracy, being the prevailing
political ideology in South Africa post the political transition, only benefits the
privileged, whilst the rest of society suffers under patronage and repression.+s This
calls into question the efficacy of the Constitution for the achievement of

transformation.+

The manner in which political power is exercised in South Africa may serve as a

cause or determinant of poverty. 46 The machinations of the political system render

474 Christiansen 2007 Columbia Human Rights Law Review 330.

475 Seekings 2016 European Journal of Social Theory 204.

476 Seekings 2016 European Journal of Social Theory 205.

477 Vally “The Political Economy of State Repression in South Africa” 63-66.
478 Madlingozi 2017 Stellenbosch Law Review 125.

479 Madlingozi 2017 Stellenbosch Law Review 139.

480 Woolman 2016 New York Law School Law Review 287.
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it incapable of making fundamental social changes, and political elites are held only
partially accountable. Thus the economic and political institutions of society have
limited ability to bring about change which would serve to ameliorate the plight of
the poor and marginalised. Rather they serve to uphold and entrench the positions

of their dominant elites. They are thus strong determinants of poverty.

The injustice associated with poverty is caused by the persistence of social, political
and economic power imbalances.4: By implication, the marginalised and vulnerable

remain as such — their lot does not change.

It is arguable that in South Africa the poor have political power, but the wealthy
have economic power.42 Economic power enables the preservation of wealth.
Transformation may depend on redressing these power imbalances, in particular on
affording economic power to the poor. Initiatives to do this would have to be backed
by political will. It is noteworthy that in South Africa, political power relations do not
allow for the inclusion of the poor in power structures.+s This limits the ability of the

poor to determine their own fate.

Lack of acknowledgement of the political nature of judicial adjudication is in itself a
power dynamic which affects the situation of the poor — it enables this branch of
government which has the potential to direct political action to act as if such
potential did not exist.4¢+ It also enables the products of the judiciary to become
immune from political criticisms, and this is not favourable to pro-poor

transformation.

Gross offers a valuable overview of how political dynamics may have impacts on
poverty-related issues. He writes that the “grand narrative” of South Africa, which

formed part of its transformation, has failed to give due consideration to historical

481 Crocker 2014 Journal of Global Ethics 245-246
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injustices of the past.+ss He emphasises that, notwithstanding the political transition,
structural inequality remains an ongoing problem in South Africa.+ss He posits the
view that laws and rulings with regard to socio-economic rights are not enough, and
that committed officials and budget are required for their fulfilment.+s” He makes
the very poignant argument that the law requires deconstruction in order to enable
it to move closer towards achieving social justice.“& He also avers that the human
rights discourse can be counter-productive and actually serve to hamper socio-
economic transformation.«¢ His writings illustrate vividly the argument that a
purposefully directed effort to achieve social justice, which would include poverty

amelioration, as a part of the South African political transition, has been lacking.
2.3.5.2 Weak Role Played by the Legislature

Aspects of the functioning of Parliament and other legislatures may serve to stifle

the possibility of poverty amelioration imperatives succeeding.

The autonomy and accountability of elected political representatives is constrained
by the fact that political parties take on an overbearing role and afford no freedom
to their members.+c The significance of this for purposes of addressing poverty
would be that individual politicians who may be inclined to introduce policy
measures to achieve poverty amelioration would not have the autonomy to do so in
the absence of a party mandate. The ruling ANC uses its party authority to subvert
the autonomy of Parliament, with party bosses exercising tight control over
members of Parliament.4: This phenomenon tends to be preservative of the status
guo, and limits the scope for individual initiatives within the party to tackle

transformation issues, including those relating to poverty.
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Weakness of legislative oversight in South Africa is a clear determinant of poverty.49
An aspect of this is that there may be overlapping roles between members of the
executive and members of legislature.+: Other reasons are the adherence to strict
party loyalty and discipline, and the practice of holding party caucuses.** The effect
of these practices is that it is difficult to hold the executive to account for any of its

actions, including those which facilitate or impede poverty amelioration.

Other aspects of the dynamics between the legislature and the executive may not
be conducive to poverty amelioration. It is problematic that ministers are drawn
from the ranks of members of Parliament, whilst Parliament is meant to oversee
government.4> Thus they are required simultaneously to take on a legislative and
an executive role. This is anomalous and represents a conflict of interest. The
political nature of ministerial appointments suggests that ministers have strong
party affiliations, and have to toe the ruling party line whether or not it addresses

poverty amelioration.

Centralism within a political party, the ANC being a good illustration, stifles
innovation and checks and balances of government, especially checks on members
of Parliament who are members of the executive. +%¢ This may have negative impacts

upon initiatives for poverty amelioration.

The prevailing literature thus portrays the legislature as a weak institution,
constrained by convention and dysfunctionalities. The implication of this for
purposes of the present discussion is that it does not have the power to address
issues pertaining to poverty amelioration, if it should wish to do so. The dominance

of party politics serves to thwart any individual or sub-party groupings from taking
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any initiative in this regard.«” A more comprehensive discussion of the role of the
legislature as it pertains to poverty amelioration follows in chapter 3, where possible
paths are considered for the legislature to take a more active role in poverty

amelioration.
2.3.5.3 Weak Representivity of the Poor

True representivity of the poor may be thwarted by the weakness of social
movements. Inadequacy of representation by such movements may worsen the
plight of the poor.4% This is due in contemporary times to the fact that there has
been no continuity between the social movements of the 1980’s and 1990’s and the
representivity of the poor currently, with many of the earlier activists having been
absorbed into government.s® It has been argued that weakening of such
representivity since the democratic transition is a factor which contributed to the

Marikana massacre in 2012.500

Representivity of the needs and interests of the poor is an under-explored subject.
It is trite that mobilisation of the poor and ensuring they enjoy representivity could
serve to create pressure for transformation which would ameliorate their hardships.

This could be fostered by legislative, executive and judicial actions.
2.3.5.4 Corruption and Clientilism

Corruption and impunity on the part of politicians are cited as negative forces that

frustrate change which could benefit the poor.s: The effect of corruption is simply

497 There is potential for the dynamics of party affiliation to be weakened when the legislative
reform mandated in New Nation Movement NPC and Others v President of the Republic of
South Africa and Others 2020 (6) SA 257 (CC) (hereafter “New Nation Movement”) to allow
non-affiliated candidates to run for office, comes into effect. It remains to be seen however
how popular such candidacies will become, and how independence will be exercised.
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on the Marikana incident, see section 2.3.1.3.
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that it diverts resources from poverty relief programmes to a corrupt few, thus

preventing equitable distribution.s2

Lodge describes a phenomenon within the ruling ANC which he describes as “neo-
patrimonialism”.5%¢ This is characterised by clientilism, in which public goods and
resources are offered to selected groups in exchange for political support.s¢ An
associated phenomenon is that access to public office is a route for private
accumulation.ss Lodge does not make specific reference to the impact of neo-
patrimonialism on poverty, but it is logical to assume that the accumulation of power
and privilege in the hands of a few must diminish resources for distribution to the

poor.

Corruption and clientilism are phenomena which require a society-wide effort to

combat — including initiatives of the three branches of government.
2.3.5.5 Elite Capture of Land Reform

Hall and Kepess write that elite capture of the land reform process in South Africa
prevents it from achieving its intended purpose of upliftment from poverty,
particularly in view of the purchase of farms by the state for provision to
beneficiaries on leasehold, which was the stated intent of government at the time
of their writing. At the time of writing this thesis, land reform remains a vexed issue

in South Africa, with the initiative pending to amend section 25 of the Constitution
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— see Dictionary.com https://www.dictionary.com/browse/neo accessed 27 April 2021. Thus
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to allow for expropriation without compensation.s” Reorientation of land reform is
necessary to enable the poor to gain access to land — an initiative which should be

pursued by the executive with the support of the legislature.
2.3.5.6 Weakness of the NDP

Allogio and Thomas express their regret at the fact that the NDP defers the social
change that it purports to promote, through adherence to a neoliberal model and
an excessive focus on citizen virtue.se With the plan being a policy instrument of
government, it is incumbent upon the executive to find means to strengthen and

implement it in the interests of poverty amelioration.
2.3.5.7 Observations on Political Dynamics as Determinants of Poverty

This section has highlighted a number of phenomena which may be categorised as
political dynamics, and which serve as determinants of poverty. These include
various aspects of power dynamics in government across the three branches, a
weak legislature, weak representivity of the poor, corruption and clientilism, elite
capture of land reform processes, and a weak NDP. Whilst these are all distinct
phenomena with their own attributes, cumulatively they represent a disjointed
assortment of dysfunctionalities in political governance which detract from or

frustrate poverty amelioration.
2.3.6 Other Determinants of Poverty

The preceding five sections contained a discussion of the major categories of factors
found in research for this thesis which serve as determinants of poverty. The
discussion aimed to highlight issues which need to be addressed by the three
branches of government if poverty is to be ameliorated. The discussion further feeds

into the identification and development of possible paths for initiatives, via the three

507 Although the ANC has been unable to obtain a parliamentary vote to amend the Constitution
to allow for expropriation without compensation, it takes the view that such expropriation is
still possible given that it is conceivable to determine compensation under section 25 at zero.

508 Allogio and Thomas 2013 Socia/ Dynamics 110, 111. See reference to the weakness of the
NDP in section 2.3.5.6.
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branches of government, towards amelioration of structural poverty. This section
contains a selection of further not as predominant, but nevertheless significant, ad

hoc issues which some authors have identified as contributors towards poverty.
2.3.6.1 Lack of Corporate Accountability

Lack of corporate accountability is a worldwide phenomenon which is raised in a
number of contexts as a contributor to poverty, marginalisation and environmental
degradation. Corporate social responsibility is typically seen as involving corporate
citizenship and social investment, but is not based on moral and ethical
responsibility.s° Business and development are seen as separate endeavours. This
conceptual detachment by corporations, which sometimes undertake activities
which impact adversely on the lives of the poor,5° does not augur well for poverty
amelioration. There is insufficient research, particularly comparative evidence and
qualitative case studies, to determine how corporate social responsibility initiatives
impact on poverty reduction generally.5* It is arguable that consideration of power,
class and gender roles in corporate social responsibility initiatives needs to be

strengthened.5:2

Environmental pollution and degradation by corporations, in violation of section 24
of the Constitution, is rife in South Africa. This has negative consequences for the
poor, and is attributable partly to corporate political interference exerting influence
over environmental regulatory decisions, particularly those pertaining to the
extractive industries.s:® It is noteworthy that there were promises made at the Truth

and Reconciliation Commissions4 to address pollution as well as poverty and
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