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ABSTRACT  

 

Poverty in South Africa is rampant and widespread, and structural in nature. It has 

persisted after the political transformation of 1994, and has burgeoned and 

worsened since this time, notwithstanding the constitutional imperative for its 

amelioration. It must be understood both as a money-metric and a non-money-

metric phenomenon. Furthermore, it is associated with failures of social justice and 

transformative constitutionalism. The fulfilment, or lack thereof, of the constitutional 

socio-economic rights is closely intertwined with poverty issues. 

Perspectives on poverty considered in this thesis include examination of its 

characteristics, its determinants, and possible solutions for its amelioration. Thirteen 

notable characteristics of poverty are distilled from literature.  Determinants of 

poverty are multifaceted and are distinguished into six categories – ideological 

notions, social and economic phenomena, dysfunctionalities in the human rights 

regime, dysfunctionalities in the legal system, political determinants and a general 

category of other determinants. Solutions for poverty amelioration are similarly 

distinguished into six categories, being those associated with political and 

ideological considerations, sociological solutions, economic solutions, solutions 

relating to legal matters, an enhanced role for the executive, and multi-pronged and 

integrated solutions. 

Applying insights gained from the consideration of perspectives on poverty, it is 

possible to conceptualise a role for each of the branches of government in poverty 

amelioration. In the case of the legislature, this lies in embedding an awareness of 

poverty related issues in the law-making process, and through enhancement of the 

legislative oversight function. The executive as the hub of governmental processes 

has a significant role to play.  It may contribute to poverty amelioration inter alia 

through gaining and promoting awareness of the nature and dimensions of poverty, 

rethinking and repurposing foundational ideologies such as neoliberalism, capitalism 

and constitutionalism, addressing economic and social governance and power 

issues, and pursuing means of redress for the poor. The judiciary’s role in poverty 
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amelioration is exercised mainly through its function as an arbiter of disputes 

relating to socio-economic issues, although there is potential for it to wield influence 

outside of this function. There are a number of long standing practices of the 

judiciary which require re-evaluation and purposive redevelopment over time.  In 

addition there are some areas of judicial functionality where shorter term action by 

the judiciary could produce quick gains. These include rethinking strict adherence 

to the separation of powers doctrine, actively pursuing stronger relief and remedies, 

departing from judicial minimalism and legalism, attributing meaning and normative 

content to legislative precepts, rethinking adherence to the prevailing legal culture, 

espousing judicial activism and a conscious transformative approach, overcoming 

judicial situatedness and elitism and arrogance, pursuing innovation in making court 

orders and judicial consequentialism, adopting a people-centred approach, and 

pursuing synergies with the legal profession.  

In the final chapter of this thesis, the material under consideration in the substantive 

chapters 2, 3, 4 and 5 is transposed into a set of findings regarding the role of each 

of the branches of government in poverty amelioration, and a corresponding set of 

recommendations as to how these roles may be fulfilled. In conclusion, a system of 

broad-based collaboration between the three branches towards poverty 

amelioration is envisaged.  
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CHAPTER 1 

INTRODUCTION 

1.1 Background 

The existence of rampant and widespread poverty in South Africa is apparent to all 

its inhabitants.  Informal settlements in which people live in conditions of dire 

poverty, sometimes without basic services, are prominently visible in both urban 

and rural landscapes.  This remains unaltered notwithstanding the constitutional 

transformation that occurred in the mid-nineties, and despite the promise it brought 

of “a better life for all”, this being the main election slogan of the African National 

Congress (hereafter, ANC) in the first democratic election which took place in 1994.1  

The imperative to improve the socio-economic circumstances of the poor and move 

towards a more egalitarian society with less disparity of wealth, is clear in the 

Constitution  of the Republic of South Africa, 1996 (hereafter, the Constitution) and 

much subsequent legislation and policy.2  This is particularly strongly articulated 

through the inclusion of socio-economic rights in the Bill of Rights enshrined in the 

Constitution,3  and in the constitutional preamble.4  

This study is primarily motivated by a desire to understand why, despite the 

constitutional system coming into being and having constitutional tools at its 

disposal for alleviating poverty,5 structural poverty has persisted in South Africa.6  

This study constitutes an in-depth investigation of poverty within the context of its 

                                        

1  See South African History Online date unknown https://www.sahistory.org.za/archive/better-

life-all. 
2  See section 5.4 for an account of how South African legislation deals with poverty. 
3  The socio-economic rights are the right to an environment not harmful to health and well-

being (s 24), the right of access to housing (s 26), the right to healthcare, food, water and 

social security (s 27) and the right to education (s 29). 
4  The preamble of the Constitution speaks of healing the divisions of the past and establishing 

a society based on democratic values, social justice and fundamental human rights. It also 

speaks of improving the quality of life of all citizens and freeing the potential of each person.  
5  The most notable tools at the disposal of the constitutional legal system which could be used 

towards the alleviation of poverty are the justiciability of the socio-economic rights as provided 
for in sections 7 and 8 of the Constitution, enabling the poor to demand relief via the courts, 

and the wide locus standi provisions outlined in s 38, which entitle a wide spectrum of actors 
to approach the courts for such relief.  

6  The conceptualisation of structural poverty in South Africa is dealt with in section 1.2. 

https://www.sahistory.org.za/archive/better-life-all
https://www.sahistory.org.za/archive/better-life-all
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political, social and economic settings, and a consideration of the roles of the three 

branches of government (the legislature, executive and judiciary) with regard to 

poverty, and seeks to identify possible strategies and methodologies to achieve 

poverty amelioration. The general perspective of the study is focused on the roles 

of the three branches of government, these being constitutional institutions – hence 

the study is grounded in constitutional law.  

1.2 Conceptualisation of Structural Poverty in South Africa 

In this thesis, structural poverty is understood as a condition of multifaceted 

deprivation and marginalisation, entrenched within South Africa's sociological, 

economic and political milieux, to which a high percentage of the population is 

victim, and from which there is no escape.7 It is distinct from other types of poverty 

which may be transient.8  The structural aspect of structural poverty lies in the fact 

that in addition to being ongoing and chronic, it is an in-built feature of the economy 

and of society, such that it has become endemic and immutable.9  The multifaceted 

dimensions of structural poverty include, but are not necessarily limited to, 

monetary deprivation, unemployment, lack of necessary amenities of life, and social 

marginalisation and exclusion.10  Deprivation in these dimensions remains constant 

and does not change over the passage of time.  

Since the social, economic and political milieux of any country are established by 

way of human agency, it is possible to deduce that structural poverty is a product 

of such agency. It is a fundamental tenet of this thesis that human, societal and 

institutional interventions, whether legal, sociological, economic or political, or a 

                                        

7  The concept of structural poverty is articulated in Du Toit 2005 PLAAS Chronic and 
Development Studies 8, Du Toit and Neves 2014 Journal of Peasant Studies 840 and in Adato, 
Carter and May 2006 Journal of Development Studies 226. 

8  Du Toit and Neves 2014 Journal of Peasant Studies 840.  
9  Du Toit 2005 PLAAS Chronic and Development Studies 8 explains that the underlying situation 

of the chronically poor, or their structural situation, determines whether they are likely to be 

able to escape chronic poverty.  If this is very unlikely or impossible, they are victims of 
structural poverty.  Characteristics and determinants of structural poverty as conceived in this 

way are discussed further in Chapter 2. 
10  Several scholars acknowledge the endemic and multifaceted nature of structural poverty. See: 

Du Toit 2005 PLAAS Chronic and Development Studies; Du Toit Chronic and Structural Poverty 
in South Africa:  Challenges for Action and Research and Adato, Carter and May 2006 Journal 
of Development Studies 226.  
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combination of these, can be employed to ameliorate it, even if a lengthy period of 

time is needed to accomplish this goal. This argument is supported by Williams,11 

who undertook a comparative study of poverty reduction efforts in South Africa and 

the United States of America.  He states that access to assets and resources is 

determined by social policy, which is implemented by legal and political institutions. 

From this analysis, it emerges that legal, social, economic and political institutions, 

established by humans, play a strong role in creating and maintaining structural 

poverty.  By extrapolation, it can be argued that human agency can change such 

institutions and the policies they implement, with a view to ameliorating structural 

poverty.   

In the remainder of this thesis, the term ‘poverty’ must be understood to denote 

structural poverty as described in the preceding paragraphs.  

A number of statistical analyses of poverty in South Africa are available.  The 

majority of these consider poverty to be an economic or monetary issue, and some 

seek to set a monetary standard or poverty line below which people are categorised 

as poor.12 A money-metric view of poverty is limited in that it only takes into account 

quantitative, and not qualitative, aspects of the lives of the poor.13  

Statistics pertaining to poverty in South Africa also feature in a number of 

international studies, some using monetary thresholds below which people are 

considered to be in poverty,14 and others using multilateral poverty indices.  The 

United Nations Development Programme (UNDP) Human Development Reports are 

a limited example of the latter, incorporating non-monetary benefits such as 

healthcare and education, although failing to address economic and socio-political 

issues which may be determinants of poverty. Another yardstick used for the 

measurement of poverty is the Gini coefficient, 15 which highlights the gap between 

                                        

11  Williams 2005 South African Journal on Human Rights 436.   
12  See for example Magombeyi and Odihambo 2015 Socioeconomica 333.   
13  See Du Toit "The Proper Subject for Poverty Research is Inequality" 133. 
14  These include the UNDP Human Development Report 2015 

http://hdr.undp.org/sites/default/files/2015_human_development_report.pdf. 
15  For a description of how the coefficient operates, see Investopedia date unknown 

https://www.investopedia.com/terms/n/neoclassical-growth-theory.asp. 
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rich and poor.  South Africa's coefficient16 score is one of the highest in the world.17 

A 2019 report by Statistics South Africa indicates the coefficient to be in the region 

of 0.65.18 This reflects that the poorest twenty percent of the population consume 

approximately three percent of total expenditure, compared to the wealthiest 

twenty percent who consume sixty-five percent. 

Statistical analyses of poverty, assuming that the information they impart is 

accurate, offer valuable information regarding the monetary aspects thereof, but 

they present a unidimensional and therefore somewhat limited view of the 

phenomenon, in that they fail to deal with the non-monetary aspects thereof.    Their 

value lies in their serving as a marker of the severity of poverty. As mentioned, 

statistical analyses fail to capture the human side of poverty, which is associated 

with hardships of a less tangible nature and relates to matters traditionally studied 

within the realm of the social sciences, such as social marginalisation, lack of 

capability and resources, and psycho-social hardships.  Social marginalisation and 

psycho-social hardships are intertwined with issues of human equality and dignity, 

which are protected as fundamental rights in the Constitution.19 The non-economic 

aspects of poverty furthermore play a cardinal role in rendering it immutable, 

because they are deeply entrenched in society and are self-perpetuating. Their 

intangible nature makes it difficult to study and monitor them.  

It is important to understand the phenomenon of poverty in South Africa in its socio-

historical context. It is commonly associated with extreme and cumulative 

disadvantage suffered by people of colour during apartheid,20 and with their 

                                        

16  The Gini coefficient is a measure of the distribution of income across a population 

developed by the Italian statistician Corrado Gini in 1912. It is used as a gauge of economic 

inequality, measuring income distribution or, less commonly, wealth distribution among a 
population. See Investopedia https://www.investopedia.com/terms/g/gini-index.asp. 

17  Deneulin explains the calculation methodology and significance of the Gini coefficient in 

Deneulin 1974 “Introduction" 1. 
18  Department of Statistics 2019 https://www.statssa.gov.za/publications/Report-03-10-

192017.pdf 5. This is the most recent report on the matter that can be accessed on the 
internet. 

19  Sections 9 and 10 of the Constitution respectively.  
20  Gradin 2012 Journal of African Economies 219. See also Carter and May 2001 World 

Development 2012-2014 1-37 and Leibbrandt, Finn and Woolard 2012 Development Southern 
Africa 19. 

https://www.investopedia.com/terms/i/income-inequality.asp
https://www.investopedia.com/terms/i/income-inequality.asp
https://www.investopedia.com/terms/g/gini-index.asp
https://www.statssa.gov.za/publications/Report-03-10-192017.pdf
https://www.statssa.gov.za/publications/Report-03-10-192017.pdf
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exclusion from many facets of social and economic life. Prior to the political 

transition in 1994, dire conditions of poverty prevailed in the rural areas constituting 

the former homelands, as they were then known.21 Poverty was also endemic in a 

variety of other settings including cities, which included separate areas occupied by 

people of colour, in which they were deprived of basic services and amenities.22 

After apartheid, although no longer officially circumscribed by race,  poverty has 

been perpetuated largely along racial lines, but is gradually evolving into a situation 

of class distinction rather than strictly racial deprivation and marginalisation.23  

Taking the authors cited in this paragraph into account, it is warranted to conclude 

that poverty in contemporary South Africa has a residual race bias, as well as class 

and gender biases.  

Seen in the context of the welfare of its victims and of the country as a whole, 

poverty has profound negative outcomes.  On a personal level for its victims, these 

include not only economic but also psycho-social hardships.24 On a more general 

level, it hampers the attainment of social justice and the realisation of 

transformative constitutionalism. It also stifles sustainable development.25 

Although statistics published by the government indicate that poverty has 

diminished since the political transition,26 it may be questioned whether this is true 

and of tangible benefit to the people, given for example that unemployment has 

increased in the concomitant period.27 The provision of a vastly increased number 

of social grants since the end of apartheid has been limited to specific categories of 

needy people, and these provide only a subsistence income and not a way out of 

                                        

21  See for example Mukonoweshuro 1991 Social Justice 175. 
22  Mabin "Dispossession, Exploitation and Struggle: An Historical Overview of South African 

Urbanisation" contains a useful account of the phenomenon of structural poverty in black and 
coloured urban townships under apartheid. 

23  Kehler 2001 Journal of Women's Studies 50. 
24  Metz 2016 Res Publica 328. 
25  Rapatsa 2015 Euro Economica 41. 
26  The Statistics SA Poverty Report 2006-2011, released in 2014, avers that the incidence of 

poverty dropped in the period under study, but concedes that this is largely due to an 

expanding social security net rather than an improvement in the financial means of the poor. 
See Statistics SA http://www.statssa.gov.za/publications/Report-03-10-06/Report-03-10-

062015.pdf 12.  This is the latest report of its kind from the national statistics department that 
could be found.  

27  Magombeyi and Odihambo 2015 Socioeconomica 333.  

http://www.statssa.gov.za/publications/Report-03-10-06/Report-03-10-062015.pdf
http://www.statssa.gov.za/publications/Report-03-10-06/Report-03-10-062015.pdf
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poverty.28 Other factors which inhibit poverty amelioration are low skill and 

education levels, weak economic growth, and restrictive labour market practices 

engendering job insecurity.29 Finn et al 30 have conducted a decomposition analysis 

relating to poverty trends over the post-apartheid period, which shows that 

consumption amongst the extreme poor has not increased since the demise of 

apartheid. This is an indicator of the perpetuation of poverty. 

Poverty is also an important issue from a constitutional law perspective. The indirect 

reference to poverty in the preamble of the Constitution31 makes it clear that poverty 

alleviation is a constitutional imperative. This has been confirmed by the 

Constitutional Court.32 The hardship that poverty causes further interferes with the 

enjoyment of many of the socio-economic and other rights articulated in the 

Constitution.33 

Aside from being an economic and a legal issue, as explained above, poverty is a 

social problem.  Research done for this thesis has found a vast volume of writings 

on poverty with a sociological orientation.34  Poverty is also a consequence and a 

manifestation of the prevailing political ideology as explained further in section 

                                        

28  Finn, Leibbrandt and Oosthuizen Poverty, Economy and Prices in Post-Apartheid South Africa 

33.  
29  Magombeyi and Odihambo 2015 Socioeconomica 346. 
30  Finn, Leibbrandt and Oosthuizen Poverty, Economy and Prices in Post-Apartheid South Africa 

1-69.  
31  It is stated that it is an imperative to heal the divisions of the past and establish a society 

based on democratic values, social justice and fundamental human rights.  Pursuit of this 

vision is aligned to the imperative to ameliorate poverty. 
32  See in particular the statement of Chaskalson CJ in Soobramoney v Minister of Health, 

Kwazulu-Natal 1998 1 SA 765 (CC)(hereafter ‘Soobramoney’) para 8: "Millions of people are 

living in deplorable conditions and in great poverty. There is a high level of unemployment, 

inadequate social security, and many do not have access to clean water or to adequate health 
services. These conditions already existed when the Constitution was adopted and a 

commitment to address them, and to transform our society into one in which there will be 
human dignity, freedom and equality, lies at the heart of our new constitutional order. For as 

long as these conditions continue to exist that aspiration will have a hollow ring."  
33  For example, freedom of trade, occupation and profession conferred in s 22 of the Constitution 

may not be meaningful to those in a poverty trap, who are unemployed and deprived of the 
education and means to undertake a profession or trade.   

34  By way of example, see Du Toit and Neves 2014 Journal of Peasant Studies, who write of the 

race and class dimensions of poverty (these being sociological phenomena), Crocker 2014 
Journal of Global Ethics  245-253 who writes of inequality as a sociological phenomenon, and 

Das 2009 Bangladesh E-journal of Sociology 67-82 who provides an account of how identity 
politics may serve as a determinant of poverty. 
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2.3.1, where the role of ideological notions as determinants of poverty is explored. 

It is furthermore a subject warranting analysis from an economic perspective. All of 

these dimensions of poverty are apparent from the literature review undertaken in 

chapter 2. An understanding thereof enables identification of the roles and 

responsibilities of the three branches of government (legislature, executive and 

judiciary) in poverty amelioration. 

1.3 Poverty and the Pursuit of Social Justice and Transformative 
Constitutionalism 

The discussion in this section is focused on the concepts of social justice and 

transformative constitutionalism, as underpinning imperatives for poverty 

amelioration. In addition, consideration is given to the equality and dignity rights 

and their interwovenness with poverty-related matters. These concepts will be 

referred to during subsequent chapters as fundamental values that motivate the 

pursuit of such amelioration.  

It is logical to assume that the notion of 'social justice' is founded upon the 

attainment of a fair and just society. It is a subjective notion in the sense that it is 

coloured by the world views and ideological positions of its various proponents, and 

it thus also has a socio-political dimension. For example, one’s conceptualisation of 

social justice could be influenced by whether one is a neoliberal capitalist or an 

adherent of socialism.   

There can be no doubt that social justice is a central tenet of the Constitution. This 

is borne out by the inclusion of social justice imperatives in the constitutional 

preamble. It purports to recognise the injustices of the past and articulates the 

imperative of healing long-standing divisions and establishing a society based on 

democratic values, social justice and fundamental human rights. In section 7 of the 

Constitution, the Bill of Rights, which contains the socio-economic rights and 

therefore favours social justice, is described as the "cornerstone of democracy". This 

reinforces the notion that the attainment of social justice is a strong constitutional 

imperative. Poverty is by its nature interrelated with socio-economic status, and the 

prevalence of poverty is associated with non-realisation of the socio-economic rights 
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and social justice.  Given that the subject of this study is poverty, socio-economic 

justice is the form of social justice that will be primarily under consideration. 

Socio-economic justice in South Africa is closely linked to distributive justice, given 

the history of unequal distribution of socio-economic goods and benefits under 

apartheid, which has persisted post-apartheid as class-based deprivation, as alluded 

to earlier.35 Distributive justice relates to the fair distribution of socio-economic 

resources in society. Where such distribution is unfair, inequality will prevail, with 

the poor not enjoying a proportional share of resources.  Thus there is a strong link 

between poverty and inequality.  Social justice, of which distributive justice is an 

important part, is portrayed as being part of transitional justice processes, in 

countries in transition.36 This is particularly so in the case of societies emerging from 

periods of human rights abuses, such as South Africa after apartheid.37 

The attainment of distributive justice may depend upon relational and resource 

constraints present in society.38 It is imperative that the three branches of 

government understand these constraints when planning and making decisions 

which may have an impact upon poverty.39 

Inaction in addressing issues of social justice, particularly distributive justice issues, 

may in itself amount to injustice.40 There is a heavy onus on the legislature, 

executive and judiciary to be proactive in addressing social justice issues, especially 

                                        

35  Du Toit and Neves 2014 Journal of Peasant Studies 833 explain how race-based poverty has 

transformed into class-based poverty, with the poor no longer defined by race, but in a 
structural poverty trap on the margins of the economy. See also Carter and May 2001 World 
Development 1987. 

36  According to Arbour 2007 New York University Journal of International Law and Policy 1 issues 

of distributive justice need to be considered as part of transitional justice processes.  In this 
regard see also Opotow 2001 Social Justice Research 149.  

37  Opotow 2001 Social Justice Research 149. See also Catala 2017 Philosophical Studies 529. 
38  Tyler 1994 Journal of Personality and Social Psychology 850.  This article explores how social 

group relations, linked to identity and status, impact upon how social justice issues are dealt 
with in any society. 

39  Dugard 2008 South African Journal on Human Rights 214. 
40  Miller 2008 Critical Review of International Political and Social Philosophy 383. 
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the phenomenon of poverty. This is particularly necessary given that the victims of 

poverty are not strongly positioned to demand social justice.41  

'Transformative constitutionalism' in South Africa is broadly conceptualised as the 

deployment of the Constitution as an instrument to effect transformation.42 In the 

preamble to the Constitution, its envisaged transformative purpose is clear. It 

speaks of healing the divisions of the past, establishing a society based on 

democratic values, social justice and fundamental human rights, laying the 

foundations for a democratic and open society, improving the quality of life of all 

citizens, and freeing the potential of each person. Analysts of transformative 

constitutionalism writing in more recent times acknowledge that it has not 

materialised in the socio-economic realm, and that it cannot do so as long as poverty 

persists.43 The value of the concept for socio-economic transformation is therefore 

open to question.44 

Research for purposes of this thesis has found that academic writing relating to 

social justice and transformative constitutionalism is often undertaken outside of 

the realm of jurisprudence – often in the social sciences, and sometimes in writings 

on economics and political theory.45 There has been little meaningful judicial 

discourse relating to the attainment of transformative constitutionalism in recent 

years.46 It has become evident that transformative constitutionalism, albeit a legal 

                                        

41  Bilchitz 2015 South African Journal on Human Rights 86. 
42  The term was notably used by Karl Klare in his well-known article "Legal Culture and 

Transformative Constitutionalism", and referred to in the lecture by Langa CJ entitled 
"Transformative Constitutionalism".  See Klare 1998 South African Journal on Human Rights 

146-188 and Langa 2011 Stellenbosch Law Review 446-451.  
43  Evans in "Land, Socio-economic Rights and Transformative Justice" 1-30 explains this position 

thoroughly. See also Moyo "Transformative Constitutionalism, Substantive Inequality and the 
Role of the Courts – Lessons from South Africa and Zimbabwe" 1-26; Langa 2006 Stellenbosch 
Law Review 351; McDougall 2015-2016 New York School of Law Review 25; and Rapatsa 2015 
Juridical Tribune 208. 

44  In this regard see Bond 2014 Politikon 41. 
45  See for example Rapatsa 2015 Euro Economica 41, who discusses the interplay between social 

justice and sustainable development, Crocker 2014 Journal of Global Ethics  245-253 who 

explores social justice as an ethical issue, Inchauste et al “The Distributional Impact of Fiscal 
Policy in South Africa” 1-50 who considers the impacts of the social grants system, and Emery 

2006 Social Justice 6-19, who explores social justice in a socio-political context.  
46  See Mangu "Nelson Mandela's Contribution to Constitutionalism and the Rule of Law in South 

Africa” 1-38, in which the author cites three cases as the cardinal examples of the application 
of transformative constitutionalism by the courts. These are Government of the Republic of 



 

10 

concept, needs to be understood in the extra-legal realms of sociology and 

economics, and in addition needs political will to drive it.47  These considerations are 

significant in a determination of the roles and responsibilities of the three branches 

of government in poverty amelioration. 

The constitutional rights to equality and dignity respectively guaranteed in sections 

9 and 10 of the Constitution are closely interwoven with issues pertaining to social 

justice and transformative constitutionalism.   Non-fulfilment of these rights is linked 

to non-fulfilment of the socio-economic rights.   Poverty arguably vitiates the rights 

to dignity and equality, and the socio-economic rights. In South Africa, which is a 

highly unequal society, the poor suffer from diminished social status.48 

Inequality undermines the potential of each person, with the effect that human 

resources are not fully deployed for the benefit of society generally.49 Inequality is 

also anathema to the concept of a free democratic society, since it is associated 

with manifestations of privilege and deprivation, which are either really, or are 

perceived to be, undeserved. As such it is morally indefensible.50 

With persistent poverty in South Africa, it is opportune to consider whether its 

amelioration under the current constitutional governance regime is feasible. It 

appears that it is possibly not, given that poverty has worsened and became more 

deeply entrenched since the political transition in 1994.51 The remediation of the 

                                        

South Africa and Others v Grootboom and Others 2001 (1) SA 46 (CC) (hereafter 

“Grootboom”), President of the Republic of South Africa and Others v South African Rugby 
Football Union and Others  2000 (1) SA 1 (CC) (hereafter “SARFU”), and S v Makwanyane and 
another 1995 (3) SA 391 (CC) (hereafter “Makwanyane”).These all hail from the early days of 

constitutional democracy, being dated 2000, 1999 and 1995 respectively. The article was 
published in 2014 and it appears that no transformative cases newer than Grootboom were 

considered worthy of citation.   
47  Sibanda 2011 Stellenbosch Law Review 482. 
48  Moav and Neeman 2010 Journal of the European Economic Association 413. 
49  Crocker 2014 Journal of Global Ethics 245. 
50  Scheffler 2003 Philosophy and Public Affairs 5 posits equality as a moral value or normative 

ideal.  
51  This is argued in Bond 2014 Politikon 461. 
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inequality associated with poverty is a pressing need, for the reasons already 

explained, and to avert widespread social unrest and instability.52 

Indignity, like inequality, is widely associated with structural poverty,53 but is more 

abstract and less tangible than inequality. Dignity is associated with the equal worth 

of people and rejects the idea of any person being marginalised.54 It is sometimes 

depicted as a right to live a full and functional social life.55 As described by the late 

Chaskalson CJ, dignity is an abstract value, which strengthens and informs the other 

rights, and plays a role in balancing rights against each other.56 However the concept 

of dignity cannot be disassociated from its subjective nature - this has negative 

implications for its usefulness in supporting the socio-economic rights.57  

1.4 Socio-economic Rights as an Instrument for the Amelioration of 
Poverty 

The status of the constitutional socio-economic rights as an instrument for the 

amelioration of poverty is an important theme that underpins the discussion in the 

chapters to follow. For contextual purposes, consideration is given below to the 

various rights and their application in the sequence in which they appear in the Bill 

of Rights. 

1.4.1 An Environment Not Harmful to Health and Well-being 

The environmental right, as per section 24 of the Constitution, is framed negatively 

in that it confers a right to an environment that is "not harmful to health and well-

being”.58 Thus the imposition upon citizens of an environment which is less than 

                                        

52  See Swilling, Musango and Wakeford 2015 Journal of Environmental Policy and Planning 1. 

The point made is borne out by the increasing prevalence of protest action in South Africa, 
usually referred to as "service delivery protest", but in fact broadly associated with poverty 

and inequality.  
53  See for example Chaskalson 2000 South African Journal on Human Rights 193, Liebenberg 

2005 South African Journal on Human Rights 1, 20 and Mc Crudden 2008 European Journal 
of International Law 655. 

54  Liebenberg 2005 South African Journal on Human Rights 31. 
55  Vaisvila 2009 Jurisprudence 111. 
56  Chaskalson 2000 South African Journal on Human Rights 193. 
57  O'Connell 2008 International Journal of Constitutional Law 111 argues that when reference is 

made to dignity in legal argument, it is necessary to support the concept by articulating the 
values underpinning it. 

58  Section 24 of the Constitution.  
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ideal but does not harm health and well-being, does not violate the right. 

Environmental degradation is often associated with poverty.59 For example, the 

spatial location of polluting industries is commonly in close proximity to poor 

communities.60  

According to the 2016 Environmental Outlook published by the national Department 

of Environmental Affairs, the status with regard to the overwhelming majority of 

environmental indicators in South Africa is declining.61 This is confirmed by the 2019 

State of the Environment Report.62 Given the lapse of close to thirty years since the 

political transformation, it appears that the prospects for the fulfilment of the 

environmental right are not good.63 Clean air, clean water and environmental health 

remain elusive in many areas.64 It is arguable that generally, the use of rights 

discourse to deal with environmental degradation is not successful in South Africa.  

As a corollary to this, it is arguable that a stronger reading of the right is needed.65 

The jurisprudence relating to environmental matters is focused predominantly on 

administrative law principles, and there has to date been little exposition of the 

content and scope of the right.66 There are however some indications of a more pro-

                                        

59  In this regard, see Du Plessis 2011 South African Journal on Human Rights 270, in which this 

connection is explored.  
60  Hallowes in Planning Poverty: The NDP and the Infrastructure of Destruction 1-94 describes 

the effects of planning in terms of the National Development Plan, which, it is argued, places 

poor communities in degraded areas, citing South Durban as an example. 
61  Department of Environmental Affairs Environmental Outlook 2016. 1-60. See also the United 

Nations World Economic and Social Survey 2016 1-177 chapter entitled "Climate Change 
Resilience: An Opportunity for Reducing Inequalities" where the vicious cycle of mutual 

exacerbation of climate change, environmental degradation and poverty is described.   
62  Department of Forestry, Fisheries and the Environment Environmental Outlook (available for 

online reading – pages unnumbered). 
63  Kota Realising the Right to a Healthy Environment: An Analysis of the Policy Efforts, Budgeting 

and Enjoyment of the Right to a Healthy Environment in South Africa 1-113. 
64  Fourie “Tales from the Trenches: The Unfulfilled Promise of the Constitutional Environmental 

Right in South Africa” 1-39 provides an enlightening general discussion of the status of 
fulfilment of the environmental right as at 2014.  

65  Hallowes and ButlerThe Balance of Rights: Constitutional Promises and Struggles for 
Environmental Justice argue 1-96 in chapters 3 and 4 of their report that a stronger 

interpretation of the environmental right is necessary to ameliorate the destructive effects of 
environmental degradation on the poor.   

66  For example in Fuel Retailers Association of Southern Africa v Director-General: Environmental 
Management, Department of Agriculture, Conservation and Environment, Mpumalanga 
Province 2007 (6) SA 4 (CC) (hereafter “Fuel Retailers”) the court expounded upon the 

importance of the environmental right but did so in a somewhat vague and wordy manner, 
leaving some uncertainty regarding its meaning and content.  



 

13 

active and content driven approach by the courts in the ‘Deadly Air ’ case, decided 

in 2022, in which the court found that the poor air quality in the Highveld Priority 

Area constituted a violation of section 24, affording some content to the right in the 

context of air pollution.67 Still, scope remains for the interpretation and application 

of the environmental right in useful and creative ways to contribute to the 

amelioration of structural poverty. This is so because it has elements other than a 

clean environment per se, these being "well-being", "sustainable development" and 

"legislative and other measures" for the protection of the environment.68  If these 

concepts were to be developed to their full potential, they could be deployed 

towards strengthening the right. For example, the concepts of well-being and 

sustainable development could be used to foster an approach of pro-active positive 

environmental benefits, with components relating to poverty amelioration. 

1.4.2 Access to Housing 

In terms of section 26 of the Constitution, everyone is entitled to access to adequate 

housing. This right is progressively realisable and as such appears to be dependent 

upon the available resources of the state. Arbitrary evictions from and demolitions 

of homes are prohibited without an order of court, made after consideration of all 

relevant circumstances.69  

There are two realms within which consideration can be given to the current status 

and interpretation of the right of access to housing. The first is evictions, in relation 

to which there is an extensive body of case law. The most fundamental 

developments in this case law are: a) the Grootboom standard, requiring that the 

state must have a reasonable housing development programme in place including 

                                        

67  Trustees of the Time Being of the Groundwork Trust and another v Minister of Environmental 
Affairs and others 2022 ZAGPPHC 208 [18 March 2022] paras 76-82 (hereafter ‘Deadly Air’).  

68  Du Plessis 2011 South African Journal on Human Rights 279 argues persuasively that there is 

scope for a generous interpretation of s 24 to have positive impacts upon poverty alleviation. 

This remains untested in the courts, however. "Well-being" and "sustainable development" 
are broad concepts with possible socio-economic dimensions, and the requirement for 

"legislative and other measures" suggests not only the making of law but policy and 
operational initiatives for the fulfilment of the right, including its socio-economic dimensions.  

69  Prevention of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998.  
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an emergency plan to assist those in desperate circumstances;70 b) the more recent 

jurisprudence requiring meaningful engagement by the state with potential 

evictees,71 and c) the determination that evictions rendering any evictees, including 

evictees from private property, homeless, are unlawful.72 

The proliferation of jurisprudence on evictions contrasts with a notable lack of 

jurisprudence in the second realm, namely the substantive content of the nature of 

the right of access to adequate housing. Although the jurisprudence tells us that the 

state must have reasonable programmes for fulfilment of the right, and emergency 

programmes to assist those who are most desperate, it does not deal with what 

constitutes the minimum core of the right, either for ordinary applicants or those in 

emergency circumstances.73 

1.4.3 Access to Sufficient Food and Water, Healthcare and Social Security 

In terms of section 27 of the Constitution everyone is entitled to access to sufficient 

food and water. There is a dearth of both jurisprudence and legislative material74 on 

the nature and content of the right to food. An Integrated Food Security Strategy 

was published by government in 2002.75 This strategy rightly acknowledges that 

food security is a complex issue, which overlaps with considerations pertaining to 

food safety, capacity building, social security and community development.76 The 

authors of the strategy pronounced South Africa to be food secure at the time, but 

                                        

70  Government of the Republic of South Africa and Others v Grootboom and Others 2001 (1) SA 

46 (CC) (hereafter ‘Grootboom’) para 66. 
71  Occupiers of 51 Olivia Road, Berea Township and 197 Main Street Johannesburg v City of 

Johannesburg 2008 (3)SA 208 (CC) (hereafter “Olivia Road”) para 22. 
72  City of Johannesburg Metropolitan Municipality v Blue Moonlight Properties 39 (Pty) Ltd 2011 

(2) SA 104 (CC) (hereafter “Blue Moonlight”) para 39. 
73  The courts’ disinclination to determine the minimum core content of socio-economic rights is 

problematic for the amelioration of structural poverty.  In this regard, see Bilchitz 2002 South 
African Law Journal 484, who advocates that minimum core is necessary in order to give the 

socio-economic rights “teeth”. 
74  Khoza 2004 South African Journal on Human Rights 664 bemoans the fact that there is no 

framework legislation giving effect to the right of access to food.  
75  Department of Agriculture Integrated Food Security Strategy 1-47. 
76  Department of Agriculture Integrated Food Security Strategy 8. 
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predicted that this would change as demand for staple foods would outstrip supply 

over time.77 These predictions have in fact materialised.78 

It is notable that in South Africa prices of food are not comprehensively regulated, 

as is the case with other commodities such as electricity.79 The right of access to 

food in a free market, capitalist society such as South Africa is therefore essentially 

the right of access to food one can pay for. This has obvious negative implications 

for those living in poverty. 

In the realm of water governance, the post-constitutional period brought 

substantive changes in water law, with the Water Services Act 80 creating a new 

system of water governance structures, and the National Water Act 81 reforming the 

regime of water ownership to place water resources in the hands of the state, and 

establishing a governance regime including licensing of the use of water.  

The national standard for free basic water in South Africa is 6000 litres per 

household per month.82 Although municipalities are permitted to deviate from this 

standard, it remains the national guideline. The implementation of this policy has 

been variable.83   

Jurisprudence with regard to the right to water is somewhat limited. In the Mazibuko 

matter,84 the Constitutional Court took a deferential stance with regard to the water 

provision policies of the City of Johannesburg then applied in Phiri, Soweto. The 

court did not deal with the substantive content of the right as framed in section 27. 

                                        

77  Department of Agriculture Integrated Food Security Strategy 19-20. 
78  See Battersby 2011 Development South Africa 545; Drimie and Ruysenaar 2010 Agrekon 316; 

Koch The Food Security Policy Context in South Africa 1-49, and Jacobs 2009 Agrekon 410, all 
of which confirm that food security in South Africa is at risk as of approximately 2011, 

particularly in poor and rural communities.  
79  Electricity prices are determined via an interactive process between Eskom, the hegemonic 

power utility, and the National Energy Regulator.  
80  Act 107 of 1997. 
81  Act 36 of 1998. 
82  This policy position is referred to by Farrar, cited in the next footnote. It has not been possible 

to find the policy document by way of an internet search. 
83  In a Master of Civil Engineering dissertation on the subject entitlted The Free Basic Water 

Policy of South Africa – An Evaluation of its Implementation, Farrar concludes that the 
implementation of the policy has at best been variable. 

84  Mazibuko v City of Johannesburg 2010 (4) SA 1 (CC) (hereafter “Mazibuko”). 
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Other cases relating to provision of access to water have dealt with the right only 

indirectly,85 allowing relief for curtailment of water supply based on alleged 

spoliation.  

The right to water is likely to become the subject of contestation in the future with 

the effects of climate change being felt, particularly recurrent droughts in parts of 

South Africa.86 It is likely that poor communities may suffer the most in water 

shortage scenarios, particularly if water becomes an expensive commodity. Complex 

governance and jurisprudential issues around fulfilment of the right of access to 

sufficient water are therefore likely to arise in the near future.  

The right of access to social security includes a right of access to social assistance 

for those unable to support themselves and their dependants.87 A recent annual 

report of the South African Social Security Agency88 indicates that just short of thirty 

two percent of the population of the country receives social security grants, and 

that this represents a substantial increase over the past few years. The report hails 

this as an achievement in addressing poverty in South Africa.89 However it must be 

asked whether the payment of social grants to an ever-increasing number of 

beneficiaries is aligned to the imperatives of transformative constitutionalism and 

social justice. Whether or not social grants ameliorate or exacerbate poverty in the 

long term, remains a vexed question.90  

The right of access to healthcare is a further component of the rights contained in 

section 27 of the Constitution. It too is subject to progressive realisation, like the 

right to sufficient food and water. It is not framed with reference to a specific 

                                        

85  City of Cape Town v Marcel Mouzakis Strümpher 2012 ZASCA 34; Farai Mushoriwa v City of 
Harare 2014 ZWHHC 195.  

86  Couzens 2015 Potchefstroom Electronic Law Journal 1168.  
87  Section 27(1)(c) of the Constitution. 
88  South African Social Security Agency Annual Report 2015/2016 26. 
89  South African Social Security Agency Annual Report 2015/2016 12. 
90  In this regard see Inchauste et al "The Distributional Impact of Fiscal Policy in South Africa" 

1-50, Triegaardt 2009 Social Work 1,and Neves and Du Toit 2013 Journal of Agrarian Change 
1, all of which highlight the positive effects of social grants on the lives of the poor. However, 

Wright et al 2015 Development South Africa 443 writes of the indignities associated with the 
child support grant, and Leibbrandt, Finn and Woolard 2012 Development South Africa 19 

argue that whilst social grants help the poorest members of society, they do nothing to address 
endemic income inequality.  



 

17 

standard of healthcare, but only to access to healthcare. Whilst section 27 clearly 

aspires towards making healthcare accessible to all, the right is still an unrealised 

aspiration, twenty-plus years after the political transition. Constraints to access 

prevail for approximately eighty percent of the population,91 and there are wide 

geographical disparities with regard thereto.92 These demographics are residual of 

the patterns of healthcare provision under apartheid.93 

Constitutional Court jurisprudence with regard to the right of access to healthcare 

is centred upon two matters. In the Soobramoney case the court denied access to 

renal dialysis at the cost of the state, basing its finding on the disentitlement of the 

individual to demand scarce healthcare resources. In the case of Treatment Action 

Campaign,94 a widely hailed decision, the court ensured the accessibility across the 

country to anti-retroviral treatment to prevent mother to child transmission of the 

HIV virus. Although this was a landmark decision that demonstrated the willingness 

of the court to pronounce on access to life-saving medication, it does not serve to 

give substantive content to the right outside of the issue of HIV prevention.  

Given the ineffectiveness of the legislative and policy framework relating to the 

healthcare right, as explained above, and the lack of jurisprudence circumscribing 

its content, its potential realisation could remain elusive for victims of poverty.  

1.4.4 Education 

The right to education is entrenched in section 29 of the Constitution, with basic 

education being an absolute right and further education being a progressively 

realisable right.  

                                        

91  Ataguba, Day and McIntyre 2014 Plos Medicine 1 explain that approximately twenty percent 

of South Africans utilise privately funded healthcare providers, in which approximately seventy 
percent of medical practitioners practice. The remainder utilise government hospitals and 

clinics, hosting only thirty percent of medical practitioners.  
92  Marten et al 2014 Health Policy 2167. 
93  McLaren, Ardlington and Leibbrandt 2014 BMC Health Services Research 5. 
94  Minister of Health v Treatment Action Campaign 2002(5) SA 703 (CC) (hereafter “Treatment 

Action Campaign”). 
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Education under apartheid was grossly unequal for different racial groups, and 

remains so notwithstanding twenty years plus of democratic government.95 This is 

anomalous, because of the absolute nature of the right to basic education. The 

courts have on many occasions enunciated the importance of adequate and equal 

education in the transformative context, and the links between the right to 

education and the equality and dignity rights.96 The fact that education remains in 

crisis, with the poor bearing the brunt of ongoing deficiencies, is arguably one of 

the worst indictments upon the potential of the socio-economic rights to facilitate 

positive change.97 

1.4.5 Socio-Economic Rights, Social Justice and Transformative Constitutionalism 

Taking the circumstances described above with regard to the various socio-

economic rights into account, it is justified to conclude that the suitability and 

efficacy of the socio-economic rights as an instrument for the achievement of social 

justice and transformative constitutionalism, and for ameliorating poverty, has 

proven to be at best variable, and at worst poor. In chapters 3 to 5 of this thesis, 

consideration will be given to the roles of the three branches of government with 

regard to the amelioration of structural poverty, an aspect of which is the utilisation 

of the socio-economic rights for this purpose.  Possibilities relating to innovative 

deployment of the rights for poverty amelioration purposes will be considered, as 

                                        

95  Spaull 2013 South African Journal of Educational Development 436 describes the education 

system as "grossly inefficient, severely underperforming and egregiously unfair". Kang'ethe 

and Chivanga 2016 International Journal of Educational Sciences 255 bemoan the fact that 

there are residual traces of apartheid in education. Christie 2010 International Journal of 
Educational Development 3 bemoans the fact that the state has not made an effort to realise 

the right to education and that structural inequalities prevail in the education system.  
96  The leading cases in this regard are Governing Body of the Juma Musjid Primary School v 

Essay, Head of Department, Department of Education 2011 (8) BCLR 761 (CC) (hereafter 

“Juma Masjid”); Free State Province v Welkom High School; Head of Department, Department 
of Education, Free State Province v Harmony High School 2014 2 SA 228 (CC); and MEC for 
Education in Gauteng Province v Governing Body of Rivonia Primary School 2014 6 SA 582 

(CC). 
97  Moseneke J in Federation of Governing Bodies for South African Schools (FEDSAS) v Member 

of the Executive Council for Education, Gauteng 2016 ZACC 14 (hereafter “FEDSAS”) paras 1-

4 outlines the dire condition of South African education and the importance of education to 
transformation and social justice. 
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well as ascribing content to the rights and exploring supplementation of rights-based 

action. 

1.5 Research Question 

The central question underpinning this research is what the role and responsibility 

of each of the three branches of government in South Africa is with regard to the 

amelioration of poverty.  This question is examined in the context of poverty studies 

across a multidisciplinary spectrum, against the backdrop of the constitutional 

delineation of the three branches of government – the legislature, executive and 

judiciary, the socio-economic rights, and legislative and jurisprudential content. The 

study is however limited from an empirical perspective to the role of the three 

branches in national government. 

1.6 Objectives of Research  

The main objective of the research is to determine how the three branches of 

government in South Africa could contribute towards the amelioration of the poverty 

which prevails in the country. 

Various subsidiary objectives are pursued within the framework of the main 

objective as described above.   These are: 

 to identify and describe the various dimensions of poverty through a 

multidisciplinary lens, in the South African and wider context; 

 to formulate an understanding of the functionality and responsibilities of the 

three branches of government in the context of poverty studies; and 

 to seek enablers, and ways to overcome impediments, towards the three 

branches of government ameliorating poverty. 

1.7 Hypothesis 

The research is based upon the hypothesis that structural poverty in South Africa 

could potentially be alleviated by identifying relevant enablers and impediments 
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towards such amelioration, as well as solutions, in the general context, and 

specifically by the three branches of government, and applying these accordingly.  

1.8 Assumptions 

Underpinning the hypothesis are a number of assumptions: 

 Poverty is an endemic and undesirable problem in South Africa with severe 

adverse consequences for its victims. 

 Poverty is at odds with the constitutional imperatives to improve the quality 

of life and realise the potential of people.  

 Since poverty is a multifaceted phenomenon, it is best understood through 

an interdisciplinary lens, in particular by considering theory from the realms 

of law, sociology, economics and political theory.  

 The legislature, executive and judiciary may each have distinct roles and 

responsibilities (which may be potential and unrealised) with regard to the 

amelioration of structural poverty. 

1.9 Outline of Study  

In chapter 2, the phenomenon of poverty is considered with reference to scholarly 

writings from various disciplines dealing with or referring thereto. The writings are 

categorised into three categories according to whether they outline the 

characteristics of structural poverty, describe the determinants thereof, or suggest 

solutions for its amelioration. The purpose of chapter 2 is to articulate a broad-

based understanding of the phenomenon generally, and in the context of its 

manifestations in South Africa. 

Leading on from the insights gained in chapter 2, the potential role of each branch 

of government in South Africa with regard to the alleviation of structural poverty is 

considered in a separate chapter for each branch (chapters 3 - executive, 4 - 

legislature and 5 - judiciary).  
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Chapter 6 concludes the study by consolidating and rationalising the legal and other 

material in chapters 3 to 5 and making recommendations towards conceptualising 

a role for each branch of government in poverty amelioration.  The concluding 

chapter also reflects on the remaining research to be done in this field. 

1.10  Research Methodology 

The research question and objectives cited above lend themselves to desktop 

research. This is because there is a large body of writing on poverty-related matters 

both domestically and internationally, contained in academic journals and other 

literature sources, and an analysis thereof renders it possible to conceptualise a role 

for each branch of government in poverty amelioration.  

The methodology includes a cross-disciplinary consideration of poverty as reflected 

in a broad spectrum of theoretical realms, including legal theory, economics, 

sociology and political theory, and as contained in a variety of source materials, 

including legislative instruments, case law, books, academic journals and internet 

and other reference sources.  The purpose of the presentation of these various 

perspectives and sources is to seek enablers and impediments for the amelioration 

of poverty, with a view to using these as source material for finding an answer to 

the research question of this thesis. 

The study embodies a range of stylistic research methodologies. It is partly 

observational and exploratory, looking at the characteristics of poverty, and at the 

functional roles of the three branches of government as understood to date.  It is 

also causal, considering its main determinants. In addition it is deductive, 

conceptualising solutions for poverty amelioration.  

1.11  Limitations of the Study 

With the study being a desktop study, incorporating observational, causal and 

deductive reasoning, it is inevitably somewhat theoretical and conceptual. The 

solutions to poverty amelioration proffered in chapters 3 to 6 thus constitute 

theoretical notions of how the three branches of government could contribute to 

poverty amelioration.  Due to limitations of length applicable to academic doctoral 
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research, the study does not explore the views and responses of the branches to 

the proposed solutions.  This could be an avenue for further and supplementary 

empirical research.  

A further limitation of the study is that, although the principles enunciated on the 

roles of the three branches of government in poverty amelioration are potentially of 

wide application across the three spheres of government, the research done for the 

study related primarily to the national sphere of government.  Expansion of the 

study into the realm of provincial and local government could be an avenue for 

further research. 
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CHAPTER 2 

PERSPECTIVES ON POVERTY: CHARACTERISTICS, DETERMINANTS AND 

SOLUTIONS FOR AMELIORATION 

2.1 Introduction 

Structural poverty (referred to in this thesis as ‘poverty’) is understood to be a form 

of poverty which is ongoing, chronic and endemic, and is in-built in the economy 

and society, and reinforced by legal, economic, social and political institutions.  As 

alluded to in Chapter 1, the term “structural poverty” has been utilised and 

developed for example in the writings of Du Toit, in particular in his article entitled 

“Poverty Measurement Blues:  Some Reflections on the Space for Understanding 

Chronic and Structural Poverty in South Africa”,98 which provides a clear 

conceptualisation of the term. Du Toit explains that the structurally poor are situated 

or ‘inserted’ in society in such a way that they are unlikely to escape poverty in the 

long term.99  The situation of poverty referred to is a multi-faceted one, in that it 

does not only consist of cash and asset poverty, but of multi-dimensional 

deprivation. An example of such multidimensionality may be extrapolated from the 

writings of Du Toit, who takes a deep look at the social dimensions of poverty, 

explaining that that social power relations that govern access to assets and 

resources are a major determinant of poverty, and indeed of structural poverty.100   

The work of Du Toit, which is primarily sociological but also touches on economics 

and the politics of power relations, is illustrative of the importance of understanding 

poverty from a multidisciplinary perspective.  As such, it supports the premise that 

a full understanding of poverty must necessarily involve a multidisciplinary 

approach. 

Besides Du Toit, there are other writers who venture into the realm of sociological 

analysis with reference to poverty.  This represents by far the greatest volume of 

                                        

98  Du Toit 2005 PLAAS Chronic and Development Studies 1-33. 
99  Du Toit 2005 PLAAS Chronic and Development Studies 8. 
100  Du Toit 2005 PLAAS Chronic and Development Studies 9.  
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writing on the subject found in the course of research.  Other writers consider the 

phenomenon from a political perspective, and yet others from an economic 

perspective.  As one would expect, there are a number of overlaps in these various 

viewpoints.   What is noteworthy however is that there is no research contemplating 

structural poverty simultaneously from legal, economic, sociological and political 

perspectives. This chapter reviews literature across all of these fields to 

subsequently inform the identification of possible paths for state initiatives to 

address structural poverty.  It is a tentative first step towards a multidisciplinary 

perspective on poverty issues. It is hoped that this analysis will:  

a) assist legal and other theorists in understanding the phenomenon of structural 

poverty in a broader context; and  

b) help create possible paths for initiatives, via the three branches of government, 

towards amelioration of structural poverty.  

This chapter is divided into four parts. Firstly, the characteristics of poverty are 

explored.101 Secondly, consideration is given to the determinants of poverty.102 

Thirdly and importantly, possible solutions for the amelioration of poverty are 

discussed. 103A concluding subchapter with observations follows.104  

2.2 Characteristics of Poverty 

This section contains a desktop review and critique of literature in which the authors 

seek to identify the characteristics of poverty in South Africa.105  The insights gained 

from the review arguably assist in conceptualising possible ways in which the South 

African legislature, executive and judiciary could seek to ameliorate poverty. In this 

regard it can be assumed that insight into the characteristics of the phenomenon of 

poverty is a necessary precursor to suggesting solutions for its amelioration. 

                                        

101  Section 2.2. 
102  Section 2.3. 
103  Section 2.4. 
104  Section 2.5. 
105  The material has been sourced via internet searching and following up references to other 

relevant material in that initially sourced.  
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2.2.1 Poverty is Embedded and Systemic 

One of the most significant features of poverty in South Africa is its embedded and 

systemic nature.106 Entrenched structural poverty is described as one of the most 

pressing social and economic problems experienced in contemporary South Africa.107 

The systemic nature of poverty has been pervasive over the course of recent South 

African history.  For example, systemic inequalities associated with poverty have 

been found to be still prevalent in South Africa twenty years after the political 

transformation.108 

Associated with the position that poverty is systemic is the fact that it is linked to 

endemic or pre-existing circumstances, with historically disadvantaged people 

experiencing little change in their circumstances over time.109 Entrenched privilege 

and concomitant entrenched deprivation afforded historically to groups along class 

and ethnic lines may establish which groups will be victims of poverty.110 Age, 

household size and employment status within households may provide indicators as 

to the likelihood of their experiencing poverty.111  The authors cited in this section 

are all ad idem regarding the systemic and entrenched nature of poverty in South 

Africa, albeit that they analyse this characteristic from different perspectives.  

2.2.2 Money-metric Characteristics of Poverty 

Poverty is often conceptualised as a lack of financial means, measurable in monetary 

terms.  For example, Bhorat, Oosthuizen and Van der Westhuizen advocate the 

determination of a “poverty line” based on similar means testing to that used for 

social grants, for purposes of determining who is classified as poor and accordingly 

entitled to free basic municipal services.112 It is arguable that measurement in 

                                        

106  Sibanda 2011 Stellenbosch Law Review 482. 
107  Sibanda 2011 Stellenbosch Law Review 482. 
108  Badat and Sayed 2014 Annals of the American Academy 127. 
109  Cole Bailey and New 2017 Sustainability Science 829. 
110  Schroeder 2008 Society and Natural Resources 553. 
111  Sekhampu 2013 Journal of Social Sciences 145. This article reflects the outcome of research 

pertaining to these factors, undertaken in Bophelong, near Vanderbijlpark.  
112  Bhorat, Oosthuizen and Van der Westhuizen 2012 Development Southern Africa 77. 
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quantifiable terms is a useful tool for understanding any phenomenon,113  but it is 

undoubtedly so that poverty is much more than a purely monetary issue, and that 

viewing it as such carries a risk of losing sight of its other dimensions, and 

particularly of the human aspects thereof such as social marginalisation and human 

suffering.114   

2.2.3 Non-money-metric Characteristics of Poverty 

Poverty has a number of characteristics, not all of which relate to monetary 

deprivation.  Material deprivation may be the most obvious of these, but in addition 

poverty is characterised by deprivations of a non-material kind which relate to the 

social and political elements of life. Rosa states that “psycho-social-political 

deficiencies” are aspects of the deprivation suffered by the poor.115  These are 

described in terms of inhibition of the full enjoyment by the poor of the benefits of 

democracy, as well of subjective experiences of inadequacy and inferiority.116 His 

articulation of the social and political dimensions of poverty reinforces the position 

taken in this thesis that poverty must be viewed in a cross-disciplinary way, and, as 

will be suggested, by the three branches of government.  

Hart writes powerfully of the Fanonesque elements of poverty in South Africa, these 

being focused upon the psychological hardships suffered by the poor.117 Lephakga 

explains vividly how the poor in South Africa are disturbed, exploited and 

psychologically fearful.118  Metz portrays poverty as an inhumane condition, both 

physically and socially.119 Samuel et al write vividly of the lived experience of poverty, 

                                        

113  May 2012 Development Southern Africa 63 posits the need for measurement in financial terms 

in order to understand the phenomenon of poverty.  
114  Du Toit 2005 PLAAS Chronic and Development Studies 8. 
115  Rosa 2011 Stellenbosch Law Review 542. See also Adato, Carter and May 2006 Journal of 

Development Studies 231. 
116  Rosa 2011 Stellenbosch Law Review 542. 
117  Hart 2008 Antipode 678 describes poverty in this way, with reference to the poignant writings 

of Frantz Fanon who authored The Wretched of the Earth in 1961, outlining the psycho-social 
dimensions of colonialism and decolonisation. Fanon highlights the psychological hardships of 

being a member of a subjugated group in society, which Hart aligns to psychological struggles 
of the poor in South Africa. 

118  Lephakga 2016 Studia Historicae Ecclesiasticae 10. 
119  Metz 2016 Res Publica 333. 
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which is associated with isolation, marginalisation and exclusion.120 Collectively these 

authors paint a dismal but consensual picture of poverty as a trigger for 

psychological suffering on the part of its victims. 

A thorough overall view of the various characteristics of poverty is provided by 

Woolard in her “Overview of Poverty and Inequality in South Africa”.121 She 

highlights alienation from kinship, food insecurity, crowded homes, energy poverty, 

unemployment and fragmentation of families as salient aspects of poverty, providing 

a broad overview of its multidimensionality.122  

Du Toit is a strong advocate for understanding poverty in a broader sense. He 

describes the money-metric view of poverty as reductionist, using the term 

“econometric imaginary” to account for the false outcomes of taking such a view.123  

He argues that a full understanding of the phenomenon must extend to dealing with 

its sociological dimensions. In his consideration of poverty from a sociological 

perspective, he demonstrates a depth of understanding of its complexity which 

shows clearly that it is much more than a matter for money-metric analysis only.  It 

is apparent however from Du Toit’s scholarship that there is no easy solution to 

finding a methodology for fully understanding poverty.  He refers to the difficulty in 

integrating quantitative and qualitative considerations in poverty studies.124 He also 

bemoans the fact that academic material considering poverty from a sociological 

perspective is marginalised by theorists favouring an econometric approach.125  He 

complains of the depoliticisation of poverty issues,126 thus suggesting that it is 

appropriate to seek to understand poverty from a political perspective as well.  Du 

Toit’s standpoint in this regard is underpinned by his emphasis on social power 

                                        

120  Samuel et al 2014 Social Isolation and its Relationship to Multidimensional Poverty 20. The 

writer posits the view that fostering social connectedness is an important component of 

poverty amelioration.  
121  Woolard 2002 Overview of Poverty and Inequality in South Africa 1-15. 
122  Food poverty is also the focus of an article by Charlton and Rose who record the vast 

differential between the expenditure on food of the poor and non-poor – see Charlton and 

Rose 2002 Public Health Nutrition 383. 
123  Du Toit 2005 PLAAS Chronic and Development Studies 2. 
124  Du Toit 2005 PLAAS Chronic and Development Studies 2. 
125  Du Toit 2005 PLAAS Chronic and Development Studies 12. 
126  Du Toit Chronic and Structural Poverty in South Africa: Challenges for Action and Research 1-

33. 
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relations, the exercise of which, he says, leads to marginalisation of the poor and 

exacerbates their vulnerability, and also on a socio-historical account of how the 

poor have been victim to capitalism, authoritarianism and modernisation over the 

course of history.127 

Other theorists have also argued that it is simplistic to view poverty as a money-

metric issue.  For example, Klasen128  argues persuasively that poverty is a condition 

of multifaceted deprivation and should be measured by a deprivation index, which 

takes into account all factors which may negatively affect human well-being, 

including for example access to housing and basic services.  

It follows that the existing scholarship persuasively paints a vivid picture of poverty 

as characterised by more than money-metric issues, many of which are of a deep 

and profound nature. Instead, authors in this field advance an argument in favour 

of understanding poverty as a multi-faceted, widely pervasive issue. 

2.2.4 Poverty as Persistent and Subject to Inertia  

The prevalence of poverty in society is characterised by its persistence over time 

and inertia against change.129 Dugard emphasises that severe poverty still prevails 

eighteen years after the advent of democracy (at the time of writing in 2013),130  

which, she avers, is an indictment upon the constitutional transformative project.131    

Poverty is further characterised by inertia, according to Baxi,132  who argues that 

this is possibly due to the fact that theoretical approaches to transformative 

constitutionalism are disinclined to suggest radical remedies. One of the most 

cogent characteristics of poverty in South Africa is that it is a burgeoning and 

worsening problem which has deepened since 1994. McLean ascribes this to 

government policy shifting from a pro-poor position in the early 1990s to a 

                                        

127  Du Toit Chronic and Structural Poverty in South Africa: Challenges for Action and Research 2. 
128  Klasen 2000 Review of Income and Wealth 33. 
129  See also section 2.1 of this thesis in which structural poverty is broadly conceptualised.  
130  Dugard 2013 The Activist 1. 
131  Calland “Chimera or Real: How Robust is South Africa’s 1994 Post-Constitutional Order?” 1-9. 
132  Baxi “Preliminary Notes on Transformative Constitutionalism” 49. 
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programme of structural adjustment in 1996. 133  This shift worsened the lot of the 

poor.  In more recent times the COVID 19 pandemic has had profound effects on 

the poor, attributable largely to loss of income-earning opportunities in consequence 

of the pandemic.134 

2.2.5 Poverty Associated with Apartheid  

There is broad consensus that poverty in South Africa is associated with apartheid.   

The plight of the poor is described by Christiansen135 as a struggle, likened to the 

apartheid struggle.  He describes poverty as a form of “socio-economic apartheid”, 

likening the inequalities associated with poverty to those experienced under 

apartheid. Other writers too have emphasised the links between poverty in 

contemporary South Africa and apartheid.  According to Pieterse, it is a consequence 

of the deprivations of apartheid.136  He also describes poverty as the outcome of 

apartheid, colonialism and patriarchy.137 Dugard explains that poverty has remained 

racialised after the demise of these phenomena.138 These writings collectively paint 

a picture of a society riddled with poverty associated with segregation and 

deprivation that is racially based, notwithstanding the fact that racial discrimination 

is no longer official government policy and the right to equality is enshrined in the 

Constitution, as explained earlier.   

Rapatsa uses evocative language to describe the current social-economic-political 

milieu in South Africa insofar as it relates to poverty.   He refers to “distressing levels 

of poverty”139 and to perpetuation of the “documented cruelty of apartheid”.140  

These descriptions of the status quo with regard to poverty serve to highlight the 

human suffering associated therewith in the context of the post-apartheid society.  

As such they are valuable contributions to the legal academic literature on the 

                                        

133  Mc Lean Constitutional Courts, Deference and Socio-economic Rights in South Africa 220.   
134  Arndt et al 2020 Global Food Security 1. 
135  Christiansen 2007 Columbia Human Rights Law Review 330. 
136  Pieterse 2004 Human Rights Quarterly 887. 
137  Pieterse 2005 SA Public Law 158. 
138  Dugard  2013 The Activist  3. 
139  Rapatsa 2015 Judicial Tribune 218. 
140  Rapatsa 2015 Judicial Tribune 217. 
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subject, which otherwise could be prone to using legal terminology and rights 

discourse, neglecting the psycho-social aspects thereof.  

There is a body of theoretical writing reflecting poverty as a class issue.  For example 

Burger et al have undertaken research via the Stellenbosch University Bureau for 

Economic Research into the nature of the middle class in South Africa,  and in so 

doing have identified poverty as being a class issue,  also noting that there are 

strong correlations between class and race.141  Seekings reinforces this position, 

noting that income inequality persists along class but also along racial lines in South 

Africa, despite the constitutional entrenchment of equality as a right and legal 

sanctions against discrimination.142  The phenomenon of class and race-based 

poverty, as described by these authors, is indicative of a failure to achieve socio-

economic transformation as mandated by the Constitution.   

There are residual elements of apartheid present in the education system, which 

affect the quality of education and therefore the employability of citizens.143 These 

include the failure of the education system to cater for self-employment,144 it being 

mismatched to the labour market,145  and its forcible incorporation of Western-

crafted curricula in the African context.146 

Poverty in contemporary times is associated with the fact that economic power 

structures remained intact at the time of the political transition.147 This is manifested 

inter alia in resource depletion which has disproportionally affected the poor.148 

Apartheid spatial layouts of towns and cities occurred in a way that prejudiced poor 

communities by placing them in far-flung and unfavourable locations. Mushongera, 

                                        

141  Burger et al The Middle Class in Contemporary South Africa: Comparing Rival Approaches 1-

20. The authors have identified that race remains a strong marker of financial class in South 

Africa, with the lower income class remaining predominantly black, approximately twenty 

years after the political transition.  
142  Seekings The Colour of Desert: Class and Distributive Justice in Post-Apartheid South Africa 

1-43. 
143  Kang’ethe and Chivanga 2016 International Journal of Science Education 258. 
144  Kang’ethe and Chivanga 2016 International Journal of Science Education 258. 
145  Kang’ethe and Chivanga 2016 International Journal of Science Education 259. 
146  Kang’ethe and Chivanga 2016 International Journal of Science Education 259. 
147  Swilling, Musango and Wakeford 2015 Journal of Environmental Policy and Planning 9. 
148  Swilling, Musango and Wakeford 2015 Journal of Environmental Policy and Planning 15. 
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Zikhali and Ngwenya149 have researched poverty in Gauteng from the perspective of 

spatial distribution, and have found that the spatial skewing of wealth (spatial 

inequality) which prevailed during apartheid has continued largely unchanged. Thus 

they illustrate how spatial skewing contributes to upholding of the dismal economic 

situation of poor communities.   

The authors cited in this section present a persuasive collection of writings linking 

poverty to the legacy of apartheid. This is a noteworthy and somewhat unique 

characteristic of poverty in the South African context. 

2.2.6 Poverty Associated with the Non-realisation of the Equality and Dignity Rights 

Poverty restricts the enjoyment of human rights.150 In addition, poverty is frequently 

associated with non-realisation of human rights such as the rights to dignity and 

equality.  This is particularly pronounced in societies in which socio-economic rights 

are constitutionally entrenched but weakly implemented, such as South Africa.151 

Dignity is associated with social standing, with such standing being diminished in 

poor communities.152 It is trite that polarisation of wealth and poverty does not make 

for a substantively equal society. 

Dugard writes vividly of the link between poverty and inequality, pointing out that 

the two phenomena have persisted in co-existence with each other after the political 

transition.153 By contrast, the links between poverty and dignity are explored 

somewhat tenuously in academic writing.  The indignity of poverty is dealt with as 

a phenomenon in itself, without consideration of poverty still being racialised in 

South Africa, and without considering that the indignities of the racial oppression of 

apartheid may have been perpetuated into contemporary times.154 Thus it may be 

                                        

149  Mushongera, Zikhali and Ngwenya 2017 Social Indicators Research 277. 
150  Human Rights Watch World Report 2019 at 525; Mubangizi 2005 South African Journal of 

Environmental Policy and Planning 9. 
151  Human Rights Watch World Report 2019 at 525. 
151  Swilling, Musango and Wakeford 2015 Journal of Environmental Policy and Planning 15. 
152  Waldron 2012 Cambridge Law Journal 203. Poverty is associated with low social standing and 

accordingly with a lack of dignity. 
153  Dugard 2013 The Activist 3. 
154  See for example Liebenberg 2005 South African Journal on Human Rights 1 which contains an 

erudite theoretical analysis of the value of dignity in the interpretation of socio-economic 
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said that lack of dignity as a feature of poverty is dealt with in a vague and 

inadequate manner.  

The obligations of government with regard to upholding equality and dignity are 

framed by the fact that these are constitutional rights. Given that government is 

enjoined to uphold the Constitution,155 it has a cogent responsibility to seek solutions 

associated with addressing inequality and indignity. 

2.2.7 Poverty Marked by Economic Exclusion 

The need to achieve inclusion of the poor into the economy of South Africa is much 

spoken of.156  It appears that the concept of inclusion relates to participation in the 

economy and in decisions about economic matters, and also to sharing in the 

benefits of the economy.157  The available economic literature on the exact nature 

of economic inclusion seems however to be scant.158   Thus it appears that the 

concept is one espoused by policy makers and policy advocates, but it is not fully 

dealt with on a theoretical level, neither translated into implementable terms.  

Nevertheless it remains a cogent characteristic of poverty. 

                                        

rights, with wide reference to international writings and jurisprudence, but without reference 

to the racialised nature of dignity and equality issues in South Africa.   
155  As per section 7(2) of the Constitution.  
156  See for example Fourie How Inclusive is Economic Growth in South Africa? in which the 

concept of inclusive growth is explained and discussed.  The causes of lack of inclusiveness 

are stated to be due to a low labour absorption rate and high income inequality.  
157  See Ramos, cited in Fourie How Inclusive is Economic Growth? 3, who outlines the two 

components.  
158  The search conducted for purposes of this thesis for material on economic inclusion and 

inclusive economic growth in South Africa has yielded some results, but no academic literature.   

The references found that refer to such growth include the National Development Plan 2030, 
where it is mentioned but not defined. The inclusive growth index provided by the 

International Policy Centre for Inclusive Growth of the United Nations Development 
Programme indicates a consistent relatively high index for South Africa, which means that 

inclusive growth is not being achieved.  Again, however, it does not contain a definition of 

inclusive growth. Similarly, the World Bank South Africa Economic Update 2018 1-64refers to 
the need to foster economic inclusion, without defining the term. In the realm of sociological 

writing however there is some reference to unfulfilled promise of inclusion of the poor and 
marginalised into the economy – see Lephakga 2016 Studia Historiae Ecclesiasticae 1, for 

example.  The focus of Lephakga’s work is however not to explore economic theory but rather 
to highlight the failure to achieve socio-economic transformation. 
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2.2.8 Non-realisation of the Economic Component of the Socio-economic Rights 

Poverty is characterised inter alia by a failure to realise the economic component of 

the socio-economic rights enshrined in the Constitution. These rights are 

undoubtedly at least as much economic as they are social, since they confer rights 

to economic resources such as housing, food, water and education.  It is arguable 

that the rights need to be given impetus, or “teeth”,159 so that the benefits to the 

poor can be tangible. There is a clearly identifiable need to set a minimum core 

content, with resource allocation and economic standards, for the rights, which 

could be achieved by way of determination of a minimum core content of the rights.   

Pursuit of this position could arguably lead to upliftment of the living standards of 

the poor.  It is regrettable that the fulfilment of rights through the setting of core 

content standards does not seem to have gained the attention of economic 

theorists.160  

2.2.9 Poverty Associated with Inequalities in Education 

Inequalities in education are a persistent and endemic feature of poverty in South 

Africa.161 These have persisted after the political transformation notwithstanding the 

fact that the right to basic education is an absolute right, and notwithstanding the 

passage of a considerable length of time to allow for education reform.162 

2.2.10 Poverty Associated with Urbanisation 

Poverty and urbanisation have a closely intertwined relationship. This is apparent 

from the Department of Cooperative Governance and Traditional Affairs Integrated 

                                        

159  Bilchitz 2002 South African Law Journal 119. 
160  Research for this thesis has found writings on “core” or basic economic standards imperilled 

by non-fulfilment of the socio-economic rights only in legal but not economic journals. See for 

example Pieterse 2004 Human Rights Quarterly 904.  
161  For example, Spaull 2013 International Journal of Educational Development 436-447 

undertook and records a study of the bimodal manifestations of poverty and privilege in South 
African primary schools. See also Badat and Sayed 2014 Annals of the American Academy 127 

who similarly bemoan inequalities in education in South Africa post 1994. 
162  The writers cited both wrote approximately twenty years after the first democratic election 

and approximately eighteen years after the adoption of the 1996 Constitution.  
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Urban Development Framework,163 which describes the links between the two 

phenomena in detail. In particular, poverty is linked to spatial segregation 

emanating from apartheid times, as alluded to earlier.164 Proportionally high 

expenditure on transport afflicts the poor, who may live far from their places of 

work.165 Also, climate change vulnerability, such as susceptibility to fires and floods, 

afflicts poor communities in urban areas disproportionately highly.166 Thus it is clear 

that urban living entails dealing with a range of phenomena associated with poverty. 

 2.2.11 Poverty Associated with Developmental Legalism 

Writing about poverty as a global phenomenon, Mc Evoy167 describes how poverty 

amelioration can become disconnected from developmental imperatives.  He 

explains how a developmental state can become legalistic and hence unable to focus 

on humanitarian issues such as poverty. This may occur when transitional 

processes, including the implementation of socio-economic rights, is dominated by 

a narrow legalistic lens, thus ousting legal humility and the possibility of interpreting 

human rights as developmental.168 Thus the paradoxical situation prevails that, 

although poverty is characterised by underdevelopment, developmentalism may co-

exist with poverty and thus present as a characteristic of poverty. An awareness of 

this phenomenon on the part of government would assist in enabling the forging of 

poverty amelioration solutions.  

2.2.12 Poverty Prevalent in the Minerals-Energy Sector 

The minerals-energy sector has for many years dominated the South African 

economy, and has been managed historically by large corporations in a manner 

                                        

163  Department of Cooperative Governance and Traditional Affairs Integrated Urban Development 
Framework 1-114. 

164   Department of Cooperative Governance and Traditional Affairs Integrated Urban 
Development Framework 22. 

165   Department of Cooperative Governance and Traditional Affairs Integrated Urban 
Development Framework 52. 

166   Department of Cooperative Governance and Traditional Affairs Integrated Urban 
Development Framework 103. 

167  Mc Evoy 2007 Journal of Law and Society 418. 
168  Mc Evoy 2007 Journal of Law and Society 413. 
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which has contributed substantially to poverty and deprivation.169  Poverty in the 

minerals-energy sector has become entrenched in South Africa, such that it may be 

said that poverty-stricken mining communities, comprising mining workers, are a 

prominent feature of the poverty landscape.  Humby highlights the inhumanity of 

conditions foisted upon mine workers, for example.170 Further explaining such 

conditions, Claassens and Matala describe the various struggles of communities in 

the platinum belt.171 These include deprivation of land, subjection of rural 

communities to Western power regimes, and lack of consultative processes when 

decisions which are life-changing for people are made.  Thus they account for the 

deprived economic existence of workers in the sector as an entrenched aspect of 

poverty in the country.   

2.2.13 Observations on Characteristics of Poverty 

The above discussion offered an overview of writings describing a variety of 

characteristics of poverty.  Taken collectively, these paint a detailed picture of the 

phenomenon.  Characteristics which are arguably core to a full understanding of 

poverty are mentioned first. These include the embedded and systemic nature of 

poverty, its money-metric and non-money-metric features, its persistent, inertia-

saddled and burgeoning nature, its association with apartheid, and its association 

with non-realisation of the rights to equality and dignity.  The discussion of these 

core characteristics is followed by one on ancillary but not insignificant 

characteristics – association with economic exclusion, failure of economic theory to 

address poverty, association with inequalities in education, association with 

urbanisation, association with developmental legalism, and prevalence in the 

minerals and energy sector. 

The value of an analysis of the characteristics of poverty lies in it enabling the 

identification and understanding of poverty as a pervasive phenomenon relevant to 

                                        

169  Humby 2016 Journal of Business Ethics 662. 
170  Humby 2016 Journal of Buisness Ethics 658. 
171  Claassens and Matala 2014 New South Africa Review 117.  The struggles referred to include 

dispossession of land, failure of the corporations to understand social hierarchies in 
communities, legislation disregarding customary entitlements, and the like.  
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the powers and functions and the work of the three branches of the South African 

government.  In these branches, an understanding of the characteristics of poverty 

is a necessary precursor to identifying solutions for its amelioration.  

It is noteworthy that none of the writers cited attempt a holistic assessment of the 

characteristics of poverty, but all present a partisan view based on their particular 

area of research.  This trend is understandable given their respective theoretical 

foci, but is regrettable in the context of the need to develop a fully-fledged and deep 

understanding of the phenomenon, so as to inform possible action by 

government.172  

The discussion to follow reflects on determinants of poverty with a view to  further 

inform and direct the possible paths for initiatives, via the legislature, executive and 

judiciary to address poverty.  

2.3 Determinants of Poverty 

There is a diverse body of writing on the determinants of poverty, straddling many 

disciplines such as law, sociology, economics and political theory.  It has been 

possible to distil these determinants into six distinct causal themes, as will appear 

more fully from the discussion that follows.  

2.3.1 Ideological Notions  

The pursuit by government and private sector actors of ideologies and may serve 

to create and sustain poverty. Adherence to specific ideologies such as neoliberalism 

and capitalism in an unquestioning manner can have a dampening effect on 

pursuing poverty amelioration in that it encourages a unidimensional and therefore 

restricted view of the phenomenon.173 The discussion that follows explores specific 

                                        

172  See chapter 6 for a fuller discussion of this point.  
173  Ngwane “Ideologies, Strategies and Tactics of Township Protest” 381-398. See also Williams 

2005 South African Journal on Human Rights 457, who writes “The persistence of poverty 

under modern economic conditions is a product of legal and political institutions designed to 
serve certain social policies”. 
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ideologies, the adherence to which may determine poverty and poverty-related 

outcomes.  

2.3.1.1 Neoliberalism 

As will be apparent from the discussion in this section, a neoliberal ideology, which 

translates into a neoliberal governance approach, prevails in South Africa.  It is cited 

frequently as a cause of poverty. In its traditional form, neoliberalism is understood 

to be a policy model in terms of which economic influence is wielded by the private 

sector rather than the public sector.174 It essentially embodies a theory of how the 

economy should be organised, which is predominantly via the promotion of free 

markets and the restriction of state intervention in those markets.175 Thus, in terms 

of neoliberal theory free rein is given to market forces to determine economic 

outcomes, and these outcomes may include poverty. In contemporary times 

neoliberal theory has come to be tempered and slightly refocused. It remains 

conceptually centred around liberalism and capitalism, but these features are now 

supplemented by an affirmation of constitutional democracy, and by welfare 

measures.176 It is however debatable whether this tempering changes the 

fundamental nature of the neoliberal position. 

The switch from socialism to neoliberalism by the ruling party in South Africa in the 

1990s, arguably had the effect of impeding the struggle for equality and social 

justice.177 This shift was primarily characterised by the shift by the ruling ANC from 

the Freedom Charter178 and the Reconstruction and Development Programme 

(RDP)179 towards a neoliberal governance model. The Freedom Charter, which was 

                                        

174  See the definition of neoliberalism provided by the online resource Investopaedia: 

“Neoliberalism is a policy model that encompasses both politics and economics and seeks to 

transfer the control of economic factors from the public sector to the private sector. Many 

neoliberalism policies enhance the workings of free market capitalism and attempt to place 
limits on government spending, government regulation, and public ownership.”  

https://www.investopedia.com/terms/n/neoliberalism.asp.  See also Mc Carthy and Prudham 
2004 Geoforum 275. 

175  Moyo and Mamabolo 2014 Journal of Public Administration 949. 
176  Vallier 2021 https://plato.stanford.edu/entries/neoliberalism. 
177  Emery 2006 Social Justice 11. 
178  African National Congress 1955 The Freedom Charter. 
179  African National Congress 1994 Reconstruction and Development Programme. 

https://www.investopedia.com/terms/n/neoliberalism.asp
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the fundamental ideological manifesto of the ANC from 1955 to the early 1990s, 

was socialist in its orientation, leaning towards the collective good and socio-

economic equality. This contrasts with neoliberalism which is an each-man-for-

himself ethos, rather than a collective struggle for transformation.180 Thus, the shift 

towards neoliberalism has weakened the social transformation imperative. It is 

arguable that pursuit of the Freedom Charter would have been beneficial to the 

poor.181 Thus the adoption of neoliberalism at the time of introduction of the Growth, 

Employment and Redistribution Policy (GEAR), which is associated with the 

abandonment of the Freedom Charter and the RDP, may be seen as a determinant 

of poverty.182 The introduction of the GEAR policy in 1996 brought with it an 

orientation towards favouring doing business with the World Bank and the 

International Monetary Fund (IMF), both of which favour a neoliberal governance 

model.183 This shift was another aspect of an orientation away from the redistributive 

slant of the RDP and the earlier Freedom Charter.  The ‘structural adjustment’ 

programmes advocated by the IMF had exacerbatory effects on poverty.184 These 

programmes tended towards preservation of upper class power, entrepreneurialism, 

consumerism and imperialism, which are preservative of the status of the wealthy.185  

Neoliberalism has a poor record with regard to stimulation of economic growth, and 

it causes polarisation of wealth, accumulation by the wealthy, and dispossession of 

the poor, with the poor paradoxically being blamed for their own misfortune.186  

Neoliberalism is also not favourable for development.187 Neoliberal policy, with its 

attendant sanctioning of corporate power, is a force which renders the constitutional 

                                        

180  See section 4.3 for a more detailed discussion of the Freedom Charter and the RDP as 

government policy influencing the trajectory of poverty. 
181  Mtshiselwa 2016 Theological Studies 4.  See also Peet 2002 Antipode 54, who argues that the 

South African government’s fundamental ideology as reflected in the RDP, which was socialist 

in orientation, was colonised by global hegemonic discourses favouring neoliberalism.  
182  See also Adelzadeh 1996 Transformation 66 and Hanson and Hentz 1999 Political Science 

Quarterly 491. 
183  The influence of the World Bank and the IMF on the GEAR principles is documented in 

Adelzadeh 1996 Transformation 67. 
184  Adelzadeh 1996 Transformation 91.  
185  Harvey 2006 Geografiska Annaler 149-151. 
186  Harvey 2006 Geografiska Annaler 151.   
187  Sai-wing Ho and Schneider 2002 Journal of Economic Issues 507.  See also Emery 2006 Social 

Justice 6 and Hanson and Hentz 1999 Political Science Quarterly 479. 



 

39 

system unable to address the needs of the poor because it is marred by having to 

function within the context of this power structure.188  Thus neoliberal policy viewed 

in this context is seen as a factor which inhibits poverty amelioration.  

There is inherent and entrenched disparity between the Constitution, which has a 

redistributive and socialist orientation, and the neoliberal, market-driven practices 

of government, with the latter causing entrenched institutionalised exclusion of the 

poor.189 Thus neoliberalism may be seen as a factor undermining the Constitution.   

A direct link may be forged between neoliberal theory and poverty, with poverty 

being marginalised by neoliberal economists, and perpetuation of a form of “racial 

capitalism”.190 This brings with it a disregard for and thwarting of initiatives towards 

redistribution of wealth.191 

Neoliberalism as manifested in contemporary South Africa, may be described as 

being resilient, and characterised by six salient features.192 Firstly, there is no 

deliberative process for formulation of economic policy.193 Secondly, there is a 

shortfall in democratic oversight by Parliament.194 Thirdly, there is autonomism and 

a disinclination to interrogate proposed policy for decision.195 Fourthly, there is the 

phenomenon of macroeconomics being free from scrutiny, even though 

microeconomics is tightly regulated.196 Fifthly, there is a failure by macroeconomics 

to address redistribution and inequality.197 Sixthly, there is a failure by government 

to interrogate neoliberal deepening.198 Taken collectively, these attributes serve to 

entrench neoliberalism as a force determinative of poverty. 

                                        

188  Bond 2014 Politikon 461. 
189  Lemanski 2017 International Development Planning Review 20. 
190  Schneider 2003 Review of Social Economy 26, 48. 
191  Schneider 2003 Review of Social Economy 26. 
192  Segatti and Pons Vignon 2013 Review of African Political Economy 537.   
193  Segatti and Pons Vignon 2013 Review of African Political Economy 547. 
194  Segatti and Pons Vignon 2013 Review of African Political Economy 548. 
195  Segatti and Pons Vignon 2013 Review of African Political Economy 549. 
196  Segatti and Pons Vignon 2013 Review of African Political Economy 550. 
197  Segatti and Pons Vignon 2013 Review of African Political Economy 538. 
198  Segatti and Pons Vignon 2013 Review of African Political Economy 538. 
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Neoliberalism as practised in contemporary times undermines social justice and 

economic justice.199  It does so by imposing a market rationale on issues which relate 

to the social and economic well-being of people, which constitutes a mismatch.  It 

does not promote economic and social development but rather leads to increasing 

wage differentials and inequality. As such, it may be seen as a system or policy 

approach which has the effect of exacerbating poverty.200 In addition, neoliberalism 

may be seen to perpetuate ‘economic apartheid’, with the focus on the certainty 

and stability that a market-oriented approach entails creating an ‘ideology of the 

market’.201 

Neoliberalism is associated with negative backwash economic effects.202  These 

include ‘brain drain’, capital flight and difficulty attracting investment.203  These 

phenomena are pronounced in South Africa due to its colonial history, and they 

serve to entrench inequality and poverty in a circular and cumulative way.204   

The National Development Plan 2030 (NDP)205 has been criticised for not providing 

a clearly articulated political programme but rather adhering to neoliberal values.206 

It is a plan which purportedly seeks to guide the developmental trajectory of South 

Africa up to 2030. 207 

                                        

199  Astroulakis 2014 Ethics and Economics 94. 
200  Astroulakis 2014 Ethics and Economics 96, 99.  The author states that under neoliberalism 

market forces are seen as an ethic in themselves, to the detriment of acknowledging ethical 

dimensions in economics.  He goes further to state at 99 that neoliberalism has failed to effect 
social and economic development, rather entrenching the status quo.  At 104 he posits 

development ethics as an alternative to neoliberalism, explaining that the former enhances 

life sustenance, dignity, honour and recognition, all of which are of value in ameliorating 
poverty.  See also Emery 2006 Social Justice 6, who argues that the struggle for equality and 

social justice is impeded by the neoliberal economic agenda.  
201  Schneider 2003 Review of Social Economy 23.  In this article the argument is developed that 

fundamental change in the lives of black South Africans has been frustrated by liberal 

economic theory, and that neoliberal economics marginalises the problems created by poverty 

and inequality and disregards the possibility of redistribution. 
202  Sai-wing Ho and Schneider 2002 Journal of Economic Issues 507. 
203  Sai-wing Ho and Schneider 2002 Journal of Economic Issues 509. 
204  Sai-wing Ho and Schneider 2002 Journal of Economic Issues 510. 
205  Presidency of the Republic of South Africa National Development Plan 2030 1-489. 
206  Allogio and Thomas 2013 Social Dynamics 110. 
207  See also Moyo and Mmamabolo 2014 Journal of Public Administration 946.  In addition see 

Mc Donald and Smith 2004 Urban Studies, which describes vividly the “privatisation” of Cape 

Town associated with the prevalence of a neo-liberal governance model in the various spheres 
of government. 
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The writings cited in this section reflect a broad spectrum of authors who are ad 

idem that neoliberalism is a governance model that has had fundamental negative 

ramifications for the potential improvement of the lot of the poor in South Africa. As 

such it is a powerful determinant of poverty of which government should be aware.  

Such an awareness could serve as a foundation for government initiatives to 

ameliorate poverty.208 It is noteworthy that there does not appear to be any self-

conscious scrutiny on the part of government of the legitimacy of a neoliberal 

governance model, but only critique from academia.209 This is a lacuna warranting 

the attention of the three branches of government.  

2.3.1.2 Libertarianism 

Libertarianism is an ideological model, associated with liberalism, 210 which is the 

construct from which neoliberalism flows. The pursuit of libertarianism also tends to 

serve as a cause or determinant of poverty. Libertarianism refers to the pursuit of 

liberalism in the economic context. It is an economic theory which does not favour 

the poor, and its application thus serves as a cause or determinant of poverty.  

Libertarianism takes the view that the interests of everybody, including the poor, 

are best served by a limited government with minimal distributive and regulatory 

oversight.211 Associated with this is the notion that everyone is free to determine his 

or her own welfare via work or investment, and, as a corollary to this, the poor are 

presumed to have chosen poverty.  Although this research has not been able to find 

literature in which South Africa is specifically referred to as a libertarian state, the 

current neoliberal model of governance practised in South Africa seems to emanate 

                                        

208  See section 2.3.1.1 in which it is suggested that the cause of poverty amelioration could be 

served by a conscious shift in government policy away from neoliberalism.  
209  In the course of research only academic material on the subject has been found. The many 

government policy documents studied do not refer to the prevalence of neoliberalism in South 

Africa. For example, it is not mentioned in the NDP. 
210  “Liberalism” is focused upon personal freedom and liberty.  In the economic context this would 

include the liberty to determine one’s own economic destiny through work or other means.   
In this regard see The Economist https://www.economist.com/johnson/2010/10/08/the-isms-

of-the-week-liberalism-and-libertarianism.  The nature of liberalism versus libertarianism is 
eloquently explained in Kane 2009 Philosophical Studies 35-44. 

211  Maloberti 2015The Independent Review 564. 

https://www.economist.com/johnson/2010/10/08/the-isms-of-the-week-liberalism-and-libertarianism
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from and is associated with libertarianism.212  Thus libertarianism in the context of 

this thesis is best understood as a construct underpinning modern neoliberalism 

rather than as a stand-alone principle. The libertarian position is worthy of criticism 

for having a disregard of its own consequences, and for its tolerance of great 

disparities in income and wealth, with adverse consequences for the poor.213 Again, 

this is an issue worthy of consideration by government, particularly the executive 

which controls the fiscus and is the primary architect of social and economic policy. 

2.3.1.3 Capitalism 

Capitalism is an economic system based on private ownership, and it is receptive to 

new capital forces entering the market.214 Participation in the market requires capital 

in advance of such participation.215 It is distinct from neoliberalism, which is not 

purely an economic model but an ideological and philosophical movement.216 

Neoliberalism therefore takes an activist stance on economic issues, whereas 

capitalism is a model promoting capital accumulation.  

Pro-capitalist policies exacerbate inequality and unemployment, as was evidenced 

by the Marikana massacre ten years ago and the dynamics surrounding it.217 

Promotion of capitalism is acknowledged to be adverse for the poor.218 Capitalism 

marginalises the poor because it requires ownership of resources for participation 

in the economy, and the poor do not have such resources.219 The Marikana incident 

was an extreme manifestation of the marginalisation and dehumanisation of the 

poor, emanating from a conflict between those benefitting from capital 

                                        

212  Neoliberalism, which, as already explained, is the prevalent governance system in South Africa, 

is the modern form of liberalism and is developed from liberalism. See Oxford Dictionaries 

https://en.oxforddictionaries.com/definition/neo- at which it is explained that “neo” means 
“derived from”. 

213  Maloberti 2015 The Independent Review 555-556. 
214  Hodgson 2016 Competition and Change 37. 
215  Columbia University Centre on Capitalism and Society Theory of Capitalism 1. 
216  Ganti T 2014 Annual Review of Anthropology  91. 
217  Alexander 2013 Review of African Political Economy 615. The massacre was the killing in 

August 2012 of 78 miners who were striking pursuant to a wage dispute, by the South African 

police. See S A History sahistory.org.za/article/marikana-massacre. 
218  Le Roux 1991 Social Justice 230 at 234.  This view is premised on capitalism failing to develop 

the manufacturing sector and the national skills base.  
219  Lephakga 2016 Studia Historiae Ecclesiasticae 3. 

https://en.oxforddictionaries.com/definition/neo-
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accumulation, and the countermovement.220 This is effectively a conflict between 

those at opposite ends of the wealth spectrum. In South Africa the poor seem to be 

incorporated into a system of racialised capitalism in a forcible manner.221 There is 

logic inherent in an assumption that capitalism is detrimental to the poor.  It allows 

unfettered accumulation of wealth by the few, which of necessity must be to the 

detriment of the many, and thus is a system that entrenches poverty at the lower 

end of the wealth spectrum. Thus it may be deemed a determinant of poverty. 222 

The effect of capitalism on poverty is manifested by the ways in which various 

markets operating as part of the capitalist system affect the poor.  The workings 

and structure of the mainstream economy perpetuate poverty.223 The labour market 

which functions within the broader ambit of the economy, locks out the poor.224 The 

existence of an unfettered capitalist trading market not only exacerbates poverty, 

but also increases other undesirable phenomena such as pollution, corruption, crime 

and inequality. 225 Trade liberalisation, which was introduced in South Africa shortly 

after the political transition, has been shown to induce poverty effects in developing 

countries, including South Africa.226 

A further manifestation of the effects of capitalism on poverty, lies in the impacts it 

has on social and power relations. An example of this is the use of the forces of 

                                        

220  Schierup 2016 Critical Sociology 1062.  
221  Mc Chesney and Foster 2010 Monthly Review Magazine 1, 6, 10 argue that capitalism has 

negative effects on social development and creates deep inequalities in society, thus 
exacerbating poverty. As a corollary to this argument, they argue further that socialisation of 

the economy is necessary in order to address the needs of people.  See also Hickey and Du 
Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 16, where it is stated, citing 

Harriss-White, that whilst capitalism creates wealth for some, it generates poverty for others.  
222  See also Desai and Maharaj “Debating the First and Second Economy” 54 and Schneider 2008 

Forum for Social Economics 1162. 
223  Hickey and Du Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 18. 
224  See Ferguson 2013 Journal of the Royal Anthropological Institute 232-233, where it is 

furthermore stated that the effect of lock out from the market is worse than subjection, and 

that those who are excluded from the markets would wish to gain access thereto even under 
circumstances of subjection.  

225  Hickey and Du Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 19. 
226  Hickey and Du Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 19. 



 

44 

capitalism, deployed deliberately during colonial and apartheid times, to cause the 

destruction of black peasantry and rural livelihoods.227   

To the extent that capitalism allows the incorporation of citizens into the markets, 

such incorporation has been adverse for some, particularly for citizens who have 

only labour, and not other resources, to offer in the capitalist markets.228  For those 

not accommodated within the markets, their non-accommodation may be worse 

than subjection per se, in that it places them in the position of not being considered 

worthy of subjection.229   

Social and economic transformation in South Africa  thwarted by the fact that there 

was no transformation away from capitalism at the time of the political transition, 

but rather a refurbishment thereof.230 Associated with this is the fact that 

fundamental features of the apartheid economy have remained intact, and, in 

particular, economic power has not shifted.231 Levels of economic inequality have 

remained extreme.232 

The collection of writers cited with regard to capitalism as a cause or determinant 

of poverty are all ad idem regarding its role as a contributor to and an exacerbator 

of poverty. As with neoliberalism, it is unfortunate that the predominance of a 

capitalist economy seems to not be questioned by government. This is a 

phenomenon worthy of the consideration of government as part of an imperative to 

ameliorate poverty.233 

2.3.1.4 Constitutionalism 

Constitutionalism is a broad concept which supports various governmental styles 

and theories, but with a common denominator which is the adherence to a founding 

                                        

227  Hickey and Du Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 21. 
228  Hickey and Du Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 4. 
229  Ferguson 2013 Journal of the Royal Anthropological Institute 234.  
230  Southall 2014 Annals of the American Academy of Political and Social Science 52. 
231  Southall 2014 Annals of the American Academy of Political and Social Science 48. 
232  Southall 2014 Annals of the American Academy of Political and Social Science 53. 
233  See section 2.4.1.5. 
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constitution, which typically defines the limits of governmental authority.234 This may 

also serve to structure the various branches and spheres of government and impose 

rules relating to their powers and functions, and sometimes to establish rights 

vested in citizens, all of which are features of the South African Constitution.  In the 

present context constitutionalism in South Africa will be considered relative to the 

phenomenon of poverty, and the specific focus for discussion will be the role of the 

constitutionally entrenched socio-economic rights. 

Woolman235 warns against constitutionalism, in the sense of reliance upon a 

constitution to cure social ills, as being misguided. He expresses the view that the 

South African Constitution is merely “scaffolding” which creates the space for 

political action but does not replace such action. Thus, he suggests, fulfilment of 

socio-economic rights and poverty relief must be driven not by reliance upon the 

Constitution but by political action.236 

The current political milieu in South Africa has been described as “neo-apartheid 

constitutionalism”, with the majority of the population who suffered discrimination 

under apartheid not having achieved status as an economically dominant group 

within society.237 Liberal democracy only benefits those who were privileged under 

apartheid, and the rest of society suffers under patronage, appropriation and 

repression.238 It is arguable that the Constitution is unjustifiably deified in South 

Africa,239  whereas it is formulated in such a way that it cannot achieve its stated 

objectives,240 and it masks white hegemony and historical conquest.241 Thus the 

ability of the constitutional democratic model to ameliorate poverty may be cast into 

question. Questioning the efficacy of the Constitution as a transformative instrument 

                                        

234  Waluchow and Kyritisis Constitutionalism https://plato.stanford.edu/entries/constitutionalism 

1. 
235  Woolman 2016 New York Law School Law Review 295. 
236  Wooman 2016 New York Law School Law Review 295. 
237  Madlingozi 2017 Stellenbosch Law Review 124. 
238  Madlingozi 2017 Stellenbosch Law Review 125. 
239  Madlingozi 2017 Stellenbosch Law Review 129. 
240  Madlingozi 2017 Stellenbosch Law Review 139. 
241  Madlingozi 2017 Stellenbosch Law Review 139. 
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and a tool for poverty amelioration is well justified in the context of the prevalence 

of severe poverty long after the constitutional transformation.  

It is further arguable that constitutionalism may be a barrier to the resolution of 

community protests and rebellions in South Africa, which are largely driven by 

dissatisfaction with service delivery.242 This may be because the Constitution is 

grounded in property rights which are sometimes seen to trump socio-economic 

rights.243  Faith in the Constitution tames social activism, and this has a negative 

influence on societal transformation.244 Constitutional compromises at the time of 

the political transformation may have hard-wired inequality into the political 

economy.245 Where this trend is prevalent in South Africa, the pursuit of 

constitutionalism may have negative impacts upon societal transformation and 

poverty amelioration. In addition, the constitutional provision for equality before the 

law may serve to dehistoricise inequality,246 particularly in the context of 

institutionalised and persistent poverty amongst people of colour.247  

The particular flavour of constitutionalism prevalent in South Africa may serve to 

worsen the lot of the poor and marginalised, because the Constitution stops short 

of addressing their needs and giving flesh to transformation.248 This trend is 

manifested in Constitutional Court judgments in socio-economic rights matters, 

which are often incremental and reticent and offer weak remedies.249 Also, the court 

does not seem to have an appetite to make political decisions, but shields itself 

behind the doctrine of deference.250 No explicit provision is made in the Constitution 

for the enablement of a new economic order, for example.251  

                                        

242  Bond 2014 Politikon 461. 
243  Bond 2014 Politikon 464. 
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The discussion in this section points to a notion which is somewhat disturbing – that 

the constitutional regime may perversely entrench the status quo and frustrate the 

cause of poverty amelioration.  This indicates that the Constitution may be a source 

of transformational inertia, and as such a determinant of poverty. This is a 

phenomenon of which the three branches of government must be aware in seeking 

remedies for poverty amelioration. This would entail both understanding the 

limitations of the Constitution and considering a possible strengthening of the 

constitutional provisions relevant to poverty. 

2.3.1.5 Post-colonialism and Neo-colonialism 

Post-colonialism is a phenomenon which some writers attribute to ongoing impacts 

of colonial rule in modern times, including adverse impacts on the poor.252 For 

example, the end of colonisation did not necessarily bring the end of first world 

domination, and the structural conflicts underpinning colonialism still persist in 

contemporary times.253 This has obvious adverse implications for the poor. To 

interrogate this statement and its relevance to South Africa, it is useful to consider 

the country’s colonial past. 

South Africa became a republic in 1961 after approximately three centuries of 

colonial rule by foreign powers. Its colonial history is complex and chequered.254  

                                        

252  Postcolonial theory may be defined as “a body of thought primarily concerned with accounting 

for the political, aesthetic, economic, historical, and social impact of European colonial rule 

around the world in the 18th through the 20th century. Postcolonial theory takes many 
different shapes and interventions, but all share a fundamental claim: that the world we inhabit 

is impossible to understand except in relationship to the history of imperialism and colonial 

rule”. See https://www.oxfordbibliographies.com/view/document/obo-9780190221911/obo-
9780190221911-0069.xml. 

253  Shohat 1992 Social Text 107. 
254  A useful history of colonisation in South Africa is provided in Oliver and Oliver 2017 HTS 

Theological Studies 1-88.  The authors point out that there were four phases in South Africa’s 
colonial history being the following. About 2000 years ago: An unofficial colonisation by from 

the north. This colonisation was ended in 1880 when the country was divided into four polities, 

two being ruled by the British and two by the Afrikaners. 1652: An official colonisation from 
the south by the Dutch VOC. This colonisation came to an end when Britain finally took the 

country from the Netherlands in 1806 (for the second time). 1806: An official colonisation of 
the country by Great Britain. This era came to an end when the country became a Republic in 

1961. 1961: An internal colonisation of the country by the white Afrikaners, which ended in 
1994 when the country became a democracy. 

https://www.oxfordbibliographies.com/view/document/obo-9780190221911/obo-9780190221911-0069.xml
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Neocolonialism255 has persisted in South Africa notwithstanding its independence 

from colonial rule and its transition to a democracy.  

Neocolonialism defines culture, labour, intersubjective relations and knowledge 

production.256  It is evidenced by a pernicious clinging in previously colonised states 

to the notion of the desirability of Western standards, as opposed to post-colonialism 

which is constituted by the enduring impacts of colonialism after liberation. In terms 

of the latter, Western models of growth and development are still aspired to despite 

the colonial era having ended.257 Colonial influence is wielded in modern times by 

objects, manufacture of desire and commodification.258 This phenomenon is 

associated with the fact that the colonial and neo-colonial state has created, 

racinated and rationalised inequality.259 

Seekings260 describes the development of colonialism and its successor phenomena 

(post- and neocolonialism) during the twentieth century in South Africa.  He makes 

the point that during the first half of the twentieth century colonialism was actively 

pursued, with colonial rule being maintained over Africans for their low cost labour. 

In the build-up to apartheid the interests of white South Africans were prioritised, 

with the Carnegie Commission of 1932 seeking to remedy white poverty.261 During 

the apartheid years maintenance of the living standards of whites was achieved 

directly, indirectly and by omission.262 After the political transition, the welfare 

system which previously benefitted the erstwhile colonial masters was transformed 

to benefit the whole population, but social solidarity between rich and poor 

continues to be bounded.263 Taking into consideration that the shift from colonialism 

                                        

255  Neocolonialism is the persistence after liberation from colonial rule of influence by the 

erstwhile colonial power over the liberated former colony.  For a discussion of the theoretical 
aspects thereof see the Internet Encyclopedia of Philosophy on https://iep.utm.edu/neocolon/. 

See also Uzogiwe 2019 Journal of Global South Studies 59. 
256  Ndlovu-Gatsheni 2013 Journal of Developing Societies 331. 
257  Ndlovu-Gatsheni 2013 Journal of Developing Societies 337. See also Nkrumah 1966 

Neocolonialism: The Last Stage of Imperialism in which the author paints a clear picture of 
neocolonialism as a form of exploitative hegemony.  

258  Comaroff 1998 Social Identities 331. 
259  Comaroff 1998 Social Identities 339. 
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to post- and neocolonialism is relatively recent, and that it entailed major shifts in 

social dynamics, it is understandable that post- and neocolonialism are still pervasive 

determinants of inequality and poverty.  

2.3.1.6 Developmentalism 

A further ideological construct, which, if not pursued appropriately, can serve as a 

determinant of poverty, is developmentalism.264 The focus of developmentalism is 

on economic imperatives, with social and political dynamics being downplayed or 

ignored. Its unquestioning adoption in government policy leads to a failure to 

address the multifaceted aspects of poverty, which in turn frustrates movement 

away from poverty and inequality.265 Transitional justice and development are often 

misaligned, with the developmental approach disregarding the need to address 

social injustices.266 Developmentalism, which may be thought by some to be a 

panacea for addressing economic ills and therefore a remedy for poverty, may thus 

perversely serve as a determinant of poverty.  

2.3.1.7 Utilitarianism 

Utilitarianism, which entails the favouring of actions that enhance happiness or 

pleasure for the maximum number of beneficiaries, is yet another ideological model 

which has been blamed for contributing to poverty.267 It has been argued that the 

prevailing general utilitarian approach to economics is unjustifiable and should be 

supplemented by the generation of a normative ranking of social outcomes based 

on a non-utilitarian description of human nature, which would have better outcomes 

                                        

264  Developmentalism is an economic theory concerned with improving the economy, and hence 

national autonomy, by fostering the development of internal markets, for example by imposing 

high tariffs on imported goods.  See Lexico 
https://www.lexico.com/definition/developmentalism. 

265  Rosa 2011 Stellenbosch Law Review 544, 547. 
266  Mani 2008 International Journal of Transitional Justice 256. 
267  Utilitarianism is defined as follows in Investopedia: “Utilitarianism is a theory of morality, which 

advocates actions that foster happiness or pleasure and opposes actions that cause 

unhappiness or harm. When directed toward making social, economic, or political decisions, a 
utilitarian philosophy would aim for the betterment of society as a whole. Utilitarianism would 

say that an action is right if it results in the happiness of the greatest number of people in a 
society or a group.” Investopedia https://www.investopedia.com/terms/u/utilitarianism.asp. 
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for the poor.268 This is a possible avenue for the three branches of government to 

consider in conceptualising poverty amelioration solutions.  

2.3.1.8 Observations on Ideological Notions as Determinants of Poverty 

The discussion in this section on ideological notions as determinants of poverty  

shows that there is no coherent body of scholarship reflecting the impacts of 

ideological stances on poverty. The scholarship of Lephakga warrant singling out as 

being of a less ad hoc nature than those of many of his peers, in that he takes a 

broad and holistic view of the interplay of various ideologically based dynamics 

contributing to poverty. He highlights the fact that the political transition in South 

Africa was characterised by contradictory principles of democracy and capitalism 

being deployed alongside each other.269 These are fundamental ideological positions 

which do not fit comfortably with each other, with capitalism potentially thwarting 

democracy. Lephakga also argues that the constitutional system is 

counterproductive in some respects, in particular that equality before the law 

dehistoricises inequality.270 He also strongly emphasises that poverty amongst the 

black population is institutionalised and that this phenomenon still persists.271 He 

furthermore argues that the democratic transition under capitalism does not 

translate into socio-economic justice but rather maintains the socio-economic order. 

He shows that competition in a free market system favours the strong and skilful 

and property owners.272 His writings paint a vivid picture of a transitional process 

that failed to enable the amelioration of poverty.  

Other writers cited in this section point to the nature and influence of individual 

ideologies as determinants of poverty. These include neoliberalism, libertarianism, 

capitalism, constitutionalism, post- and neo-colonialism, developmentalism and 

utilitarianism.  All illustrate how strict adherence to these ideologies may stand in 

the way of poverty amelioration. An awareness of this risk should encourage role 
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players in the three branches of government to develop an open-mindedness 

towards embracing new ideologies which may be better oriented towards poverty 

amelioration.  

2.3.2 Social and Economic Phenomena as Determinants of Poverty 

In the course of research, it has emerged that there are a number of social and 

economic phenomena which cause or exacerbate poverty, and which accordingly 

may be categorised as determinants thereof.  These include a failure to achieve 

social justice, inequality and indignity, social and economic power structures, 

adverse incorporation into the economy, weak policy responses and ineffective 

bureaucracy, routine functioning of market institutions, weak responses by the 

courts, anomalies in government policy, lack of capabilities, pursuit of economic 

growth, lack of social cohesion, social exclusion, affirmation of global power 

structures and institutional hegemony, resource extraction, household features and 

phenomena, overdensification, and patrimonialism and clientilism.  Each of these 

phenomena will be discussed in turn and their role as determinants of poverty 

considered.  The purpose of the discussion will be to assist in identifying roles and 

responsibilities for the three branches of government in the amelioration of poverty.  

2.3.2.1 Failure to Achieve Social Justice 

Notwithstanding the political and constitutional transformation of the 1990s, and 

the inclusion of socio-economic and other rights in the Constitution, social justice 

remains elusive.273  This is borne out in the writing of Chipkin and Meny-Gilbert, who 

make some cogent observations about the failure of social justice post-apartheid.274 

They point out that social justice is associated with fairness, and that fairness is a 

terrain of severe contestation in post-apartheid South Africa.275 Inter alia they point 

out the need to transform property relations,276 and that although racism is 

                                        

273  For a discussion of the importance of social justice for poverty amelioration, see section 1.4.5. 
274  Chipkin and Meny-Glibert 2013 Understanding the Social Justice Sector in South Africa 1-94. 
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addressed, capitalist relations are not.277 Overall their assessment of the social 

justice sector is that it is “splintered”, and that the state has performed poorly in 

addressing the legacy of apartheid in the social and economic spheres. 278 They 

advocate a multi-pronged approach to deal with various aspects of social justice.279 

From their writing, it may be inferred that the failure to address social justice issues 

in a coherent manner is a significant determinant of ongoing poverty and inequality.  

2.3.2.2 Inequality and Indignity 

Associated with the fractured nature of society is the phenomenon of inequality, 

which remains pervasive notwithstanding the new democratic constitutional order. 

Race remains a significant marker of inequality, which is a measure of social 

dysfunctionality in South Africa.280 It is trite that inequality and poverty are closely 

connected. Notwithstanding theoretical equality as provided for in the Constitution, 

the material well-being of the majority of the population has not changed since the 

political transition in 1994.281 This is attributable to the complexities of changing 

power dynamics with the underlying persistence of ethnic identification.282 A salient 

illustration of inequality in South Africa is the ongoing concentration of income in 

the top deciles of the population, which occurs at the expense of the poor and 

therefore tends to entrench poverty.283 

Associated with the persistence of inequality is an inertia against change, which 

manifests as the poor being stuck in poverty traps.  These traps are self-reinforcing 

and self-perpetuating.284 This phenomenon is associated with the poor having an 

inability to accumulate sufficient capital to reach the critical asset level at which it 

becomes possible to lift oneself out of poverty.285  
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A factor that serves to determine and entrench inequality and poverty is the exercise 

of private economic power, which maintains the economic status quo.  Under the 

current constitutional system the poor are no longer disenfranchised, but they 

remain poor and powerless, with the elite using their power to accumulate wealth 

and status.286 

Injustice associated with poverty is caused by the persistence of societal power 

imbalances.287 These imbalances are felt in the social, political and economic realms, 

and are a hallmark of general inequality.288 By implication, the marginalised and 

vulnerable remain as such – their lot does not change.  

Poverty is associated with inequality in the social and economic status quo.289  From 

this it may be deduced that the study of poverty overlaps into the realms of 

sociology and economics. The inequality associated with poverty is continuously 

increasing, notwithstanding averments by government that poverty has 

decreased.290 

The Constitution, notwithstanding its incorporation of a right to equality, may 

perversely entrench inequality due to it not incorporating sufficiently radical 

instruments for transformation.291 Formal equality masks underlying inequality and 

institutionalised privilege.  If this is the case, inequality,  and thus the poverty 

associated with those who are deprived and marginalised, is hidden away by 

privilege conferred by social institutions, and by the formal equality conferred by 

the constitutional legal system – a disturbing notion.292    

Poverty is further described by some legal theorists as a state of indignity.293  

However it is sometimes questioned whether dignity is a tangible enough concept 
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291  Hodgson “Bridging the Gap between People and the Law: Transformative Constitutionalism 

and the Right to Constitutional Literacy” 189.  
292  Moyo 2014 “Transformative Constitutionalism, Substantive Equality and the Role of the Courts: 

Lessons from South African and Zimbabwe” 3. 
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to be of value in legal analysis with a sociological orientation.294   From a theoretical 

perspective, there is no obvious association between the state of being poor and a 

lack of dignity – this may account for the lack of literature on the association 

between the two concepts. 

2.3.2.3 Identity Politics 

Identity politics is the association by individuals with a particular group in society, 

which arguably contributes to the fractured nature of the social milieu, which in turn 

serves to entrench poverty. It has a tendency to result in the marginalisation and 

identity loss of some groups, which may include those living in poverty.295 For 

example, dichotomies emerge between majority-minority, immigrants-non-

immigrants, locals-outsiders and tribal-non-tribal. It is conceivable that similar 

identity categories can lead to marginalisation of groups in all countries, especially 

in a diverse and fragmented society such as South Africa.  

2.3.2.4 Social and Economic Power Structures 

There is little literature on the subject of how social and economic power structures 

serve to entrench and reinforce poverty. The writers cited do however offer valuable 

insights in this regard.  

Poverty in contemporary times is attributable to the fact that economic power 

structures remained intact at the time of the political transition.296 This has been 

associated with resource depletion under apartheid which has disproportionally 

affected the poor.297 Sociological relationships underpin poverty dynamics in South 

Africa – in particular social power relationships and the hierarchical ordering of 

society. 298 Poverty research has not focused on these relationships, but has taken 
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inequality as a given. Thus solutions towards improving such relationships with a 

view to ameliorating poverty, are not pursued. 

2.3.2.5 Adverse Incorporation into the Economy 

Du Toit299 points out that poverty is associated not so much with disconnection from 

the formal economy, but with incorporation therein on adverse terms. The 

phenomenon of adverse incorporation is further elaborated on in an article written 

by Hickey and Du Toit in which they outline a number of social factors prevalent in 

South Africa which lead to this phenomenon.300 These factors include the following: 

Poverty is perpetuated by the fundamental workings and structure of the 

mainstream economy. Spatial legacies of apartheid perpetuate and grow economic 

disadvantage.301 Liberalisation promoted through structural adjustment reforms is 

related to poverty inducing effects. Financial account liberalisation encourages 

speculative forms of capitalism rather than those with an interest to invest in 

productive areas of the economy. There have been three decades of 

underinvestment in agriculture and agro-processing.302 Historical processes by which 

labour markets were created have caused impoverishment.303 These factors 

together and cumulatively create a milieu of various social and economic processes 

underway in society and the economy which result in incorporation of the poor into 

the economy on adverse terms. Such incorporation is counter-productive for poverty 

amelioration and is a strong determinant of poverty.  

2.3.2.6 Weak Policy Responses and Ineffective Bureaucracy 

Poor institutional and policy responses to poverty-related issues may serve as a 

determinant of poverty. This is the case internationally, 304 and in South Africa. There 

are a number of illustrations of the problem. Ineffective bureaucracy in South Africa 

is a cause of failure to achieve developmental goals which must be attained in order 
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for poverty to be alleviated.305 Social dynamics and hierarchies affecting governance 

of rights to land and mineral resources in the platinum belt serve as an illustration 

of how bureaucratic mismanagement can be a determinant of poverty.306 The failure 

of government entities to apply consistent criteria for the allocation of free services 

as grants is a societal phenomenon compromising a meaningful response to 

poverty.307 Dysfunctionality of the institutions in South Africa responsible for land 

reform is responsible for thwarting land reform processes which could improve the 

lot of the poor.308 The phenomena referred to are individually and collectively 

potential determinants of poverty.  

2.3.2.7 Routine Functioning of Market Institutions 

Du Toit and Neves309 posit the view that unemployment can be seen as not just an 

aberration within society but as an outcome of the routine functioning of the core 

institutions of the market economy and the path of economic growth. Thus the 

functioning of core market institutions is a key determinant of poverty.  It is 

incumbent upon government, particularly the executive, to address anomalies of 

this nature via institutional reform. 

2.3.2.8 Weak Responses by the Courts 

A weak institutional response to poverty on the part of the courts is frequently cited 

as a contributor towards its perpetuation.310  Intransigence on the part of the courts 

is a factor which prevents the amelioration of poverty.311 The purpose of the 

inclusion of the socio-economic rights in the Constitution must be understood with 

reference to the transformative imperatives articulated in its preamble.312 Courts 
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dealing with socio-economic rights issues should understand that they have a 

distinctive role in effecting transformation, especially via the scrutiny of government 

processes. This may entail responding to political failure, and assisting the poor who 

live in a state of deprivation.313 Importantly, it must be noted that courts have 

powers to enforce socio-economic rights and do not breach the separation of powers 

doctrine by doing so.314 It is arguable that the Constitutional Court has abdicated its 

authority in this regard to the executive, and that the judiciary generally has been 

the “architect of its own limitations”.315 Chapter 5 of this thesis considers the roles 

of the judiciary relative to poverty amelioration in more detail. 

2.3.2.9 Anomalies in Government Policy 

An analysis of the role of the executive with regard to policy responses to poverty 

will be undertaken in Chapter 4. For present purposes, it is useful to highlight major 

anomalies in government policy which are stated to have poverty-related impacts.  

There are substantial anomalies in South African economic policy represented by 

the contrast between the socialist RDP and the market-based GEAR Policy, which 

have been described as a “schizophrenic limbo”.316 Anomalies in economic policy 

have been perpetuated into contemporary times, with the state being both 

developmental and predatory.317  

The NDP also contains anomalies which may be exacerbatory of poverty. It reneges 

on pivotal issues for transformational development, especially in that it disregards 

the imperative to transform ownership of and access to public resources.318 The plan 

disregards the fundamental need of communities for resources to empower them 

to make changes to their lives.319 Thus the efficacy of the plan to achieve poverty 

amelioration is highly questionable. 
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Government policy is counterproductive for poverty amelioration in a number of 

respects. Developmental challenges in South Africa show continuity from the 

apartheid era, and that similar continuity is shown in the structure of the economy, 

in which large monopoly capital continues to dominate.320 Service delivery protests 

subsequent to 2000 show resistance by communities to the neoliberal policies of 

government, but are not effective, due to a lack of linkages between and 

coordination of actions.321 Government seems intent on protection of the interests 

of capital.322 All of these phenomena, viewed collectively, do not augur well for socio-

economic transformation to address poverty.  

2.3.2.10 Lack of Capabilities 

Amartya Sen has produced an often-quoted body of writing in which he presents 

capabilities as necessary components of an economically optimal existence.323 From 

his viewpoint, a lack of capabilities serves as a determinant or driver of poverty. In 

his view, capability is an important component of equality – he posits the position 

that equality must of necessity be capability equality.324 The essence of this 

argument is that without equal capability, people are not able to be truly equal.  Sen 

takes his views into the developmental realm, arguing that development must of 

necessity entail capability expansion, which must serve to enhance quality of life 

and fulfil basic needs.325  Thus, by implication, a lack of capability will serve to 

impede development, and will erode quality of life and needs fulfilment.  Sen 

furthermore posits the idea that development and freedom are co-existent,  citing 

five types of freedom that serve to foster development and human capability, 

notably political, economic and social freedom, and transparency guarantees and 
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protective security.326 Extrapolating Sen’s capability theory to apply it to poverty, 

one may conclude that a lack of capability would cause deprivation and would result 

in poverty.  

Sen’s theory supports the notion that a lack of capability is associated with 

deprivation. Extrapolating this notion into the realm of poverty amelioration, it may 

be concluded that capability enhancement can be a force for poverty relief.  

2.3.2.11 Pursuit of Economic Growth 

The pursuit of economic growth, as conceptualised in a neoliberal environment, may 

serve as a causal factor and determinant in relation to poverty. Economic growth is 

widely understood to have the meaning commonly attributed to it in Western 

economics, i.e. an increase in the production of economic goods and services over 

time, measured in terms of gross domestic product.327  It is tempting to assume that 

economic growth measured in this way is for the benefit of all and thus would tend 

to alleviate poverty.  However, this is not necessarily the case, and slavish pursuit 

of economic growth may perversely worsen poverty. For example, economic growth 

in resource intensive economies can drive environmental degradation, which may 

fuel poverty.328  

A full analysis of the relationship between economic growth and poverty is too large 

a topic to fall within the scope of this thesis.  The point to be made at this juncture 

is that not only is it not a given that economic growth as understood in conventional 

economics ameliorates poverty, but it may actually have an exacerbatory effect. 

This is borne out by a number of researchers in the field.  Gelb for example, writing 

with reference to South Africa in 1991, before the outcome of the political transition 
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process was known, warned about espousing the capitalist growth model in the new 

South Africa, indicating prophetically that it did not have the potential to address 

inequality.329  Writing in 2012, almost twenty years post the transition, Leibbrandt, 

Finn and Woolard showed that in the period between 1994 and 2012, which 

coincides with the espousal of a capitalist and neoliberal economic model by national 

government, income inequality widened vastly.330 An essential point made by the 

authors is that the benefits of income increases under the capitalist growth model 

are not evenly distributed across society, but rather benefit the rich at the expense 

of the poor, widening the wealth gap. 

The new democratically elected government made a conscious choice in 1994, 

notwithstanding recommendations to the contrary by the Macroeconomic Research 

Group, to espouse orthodox Western economics.331 Their choice in this regard has 

led to modest growth, mass unemployment, unprecedented levels of inequality and 

the ongoing absence of the tools needed to build a skills-based economy. These are 

all issues which have a determinative effect on poverty.  The values of the 

Constitution are overridden or “devoured” economic rationalism and market 

fundamentalism.332  

2.3.2.12 Lack of Social Cohesion 

A lack of social cohesion is cited by some authors as an exacerbator of poverty. 

Social cohesion in this context refers to the degree of social integration and inclusion 

in communities and society at large, and the extent to which mutual solidarity finds 

expression itself among individuals and communities.333 Social cohesion comes with 

support structures to assist those in poverty, through family, community, cultural 

and other bonds, and where this cohesion is lacking poverty amelioration is more 

difficult.334 There is bounded social solidarity in contemporary South Africa, 
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notwithstanding the extension of socio-economic rights, including the right to social 

assistance, to all citizens.335  

The poor may find it difficult to organise themselves politically due to a lack of 

resources, and this limits their ability to hold politicians to account.336 They also do 

not benefit from public participation due to a lack of alignment with their appointed 

representatives.337 Thus politically sanctioned processes intended to achieve 

representivity may be of little value to the poor.  

Lack of coordination in protest action, which is symptomatic of a lack of social 

cohesion, may limit the ability of the poor to convey their demands to government, 

and better organisation in this regard would arguably be more constructive in 

addressing poverty.338 Failure to achieve socially cohesive protest action may be 

seen as a factor thwarting, or a determinant of, poverty amelioration.   

2.3.2.13 Social Exclusion 

Social exclusion has the potential to deepen poverty.339 Failure to address such 

exclusion is a determinant of poverty.  Social exclusion is more than material 

deprivation and is more corrosive to society.340  This is particularly relevant to South 

African society given that it is highly stratified and fragmented.  

The lack of socio-economic status amongst the poorest segment of South African 

society renders it difficult for members of this segment to secure access to resources 

and opportunities, thereby reinforcing social exclusion.341 This is particularly 

prevalent among poor rural people,342  and is a strong determinant of poverty.  
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2.3.2.14 Commodification and Consumerism 

The trend in modern society towards commodification of goods and services is a 

factor which is detrimental to the poor and may thus serve as a determinant of 

poverty. 

The commodification of resources such as water, which arguably should be a public 

good, serves to entrench poverty. In South Africa, water is the subject of a human 

right, but is sold as a commodity with full cost recovery.343 The principle of cost 

recovery for basic services such as water, sanitation and energy is applied in terms 

of the Local Government: Municipal Systems Act.344  The rigid application of this 

model in South Africa, with attendant unaffordability of services for the poor is 

worthy of criticism, and it is arguable that progressive block tariffs whereby larger 

users pay at a higher rate could be more appropriate.345  It is arguable that with 

regard to water, full cost recovery is in conflict with human rights.346  

Associated with the commodification of services is the trend towards outsourcing 

their provision to the private sector. Privatisation of services is not in itself 

objectionable from a rights perspective, but it is deployed in Southern Africa with a 

disregard for rights and a focus on profit-making and cost recovery, with adverse 

effects on poverty.347  

Issues of commodification of goods and services are linked to consumerism and 

consumption, which in turn are linked to issues of environmental justice. It is 

arguable that allowing market forces to dominate the economy fails to recognise 

moral, economic and environmental imperatives for equitable distribution of 
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consumption.348 There are many legal and governance instruments which 

government can use to regulate issues pertaining to commodification and 

consumerism.  

2.3.2.15 Affirmation of Global Power Structures and Institutional Hegemony 

The countries comprising the BRICS coalition,349 most of which are developing 

countries and including South Africa, serve to drive inequality by reaffirming global 

power structures and driving overproductive and overconsumptive 

maldevelopment.350 This may cause social and economic problems, including 

poverty.351 

Institutional hegemony, wielded by global financial institutions, may have 

determinative outcomes relating to poverty.  Such institutions include the World 

Bank and the IMF, which shaped the economic and political thinking of the ANC 

from the early nineties onwards.352 

Whether or not there is adherence to the imperatives of global power structures 

and hegemonic international financial institutions, is largely a matter for 

determination by the executive. This is discussed further in chapter 4. 

2.3.2.16 Resource Extraction 

Resource extraction in pursuit of economic gain can have adverse consequences for 

the poor in the vicinity of the extractive activity. For example in the case of mining, 

with mineworkers living in poverty whilst mining corporations reap large profits.  

The relationship between human rights and development can be problematic, in the 

context where natural resources are extracted in pursuit of economic growth.353 This 

is illustrated by the case of Mokgalakwena Mine in South Africa, for example, where 
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the poor suffer extreme poverty in the area in which the resource extraction is taking 

place.354 The phenomenon is illustrative of the resource extractive industries in the 

country serving to cause poverty.   

2.3.2.17 Household Features and Phenomena 

Specific household features and phenomena may serve as causes and determinants 

of poverty. There are household phenomena which render it difficult for people to 

rise out of poverty, being adverse household formation such as an overly large 

household, lack of access to the labour market, a low level of education and lack of 

productive assets.355 Inequality of opportunities for children, which is associated with 

a low level of parental education, particularly of mothers, tends to keep children in 

poverty.356 Government needs to mobilise across various sectors, especially labour 

and education, to address these issues. 

2.3.2.18 Overdensification 

Overdensification associated with urban environments can be a cause or 

determinant of poverty. There may be a significant negative relationship between 

population density and quality of life.357 This is indicative of a trend for poor high 

density living areas to be characterised by deprivation and poverty, both economic 

and non-economic. Thus the commonly held view that cities should densify358 may 

not be the best approach for addressing poverty, and should be interrogated by 

government. This is a realm in which clear national legislation or policy by the 

executive, assisted insofar as is necessary by the legislature, is needed. 
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2.3.2.19 Patrimonialism and Clientilism 

Patrimonialism and clientilism within government serve to aggravate and entrench 

poverty. This is due to the unlawful enrichment of those of high status, at the cost 

of those at the opposite end of the wealth spectrum. This is explored by Lodge, 359 

who uses the term “patrimonialism” to describe the conferral of elite status by virtue 

of ties of family, kinship or friendship. He uses the term “clientilism” to denote the 

favouring of associates who allow private wealth accumulation on the part of those 

in government. 

Societal change, such as would be necessary to ameliorate poverty, may be 

frustrated by the persistence of patronage and accumulation, these being central 

features of capitalism.360 Patronage-based factional struggles overshadow issues of 

societal transformation and inequality and social justice issues become depoliticised, 

with attendant inaction on issues such as poverty.361 

2.3.2.20 Observations on Social Phenomena and Dysfunctionalities 

The discussion in this section demonstrates that there is a variety of social 

phenomena and dysfunctionalities which may be cited as causes and determinants 

of poverty. It is easy to understand the salience of each of these individually, but it 

should be borne in mind that they represent a variety of factors which co-exist and 

overlap, and that there is therefore a possibility of cumulative impacts. As is 

apparent from the discussion above, poverty is a pervasive phenomenon which 

touches on many social and economic aspects of life. An understanding of the 

determinants discussed in this chapter and a pro-active stance on the part of 

government (in all three spheres, as applicable) is imperative to address poverty. 
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2.3.3 Dysfunctionalities in the Human Rights Regime Serving as Causes and 

Determinants of Poverty 

South Africa is frequently hailed as being a model constitutional democracy.  It has 

a constitution articulating the imperative of poverty relief in its preamble, and 

incorporating a justiciable bill of rights including socio-economic rights.  Yet the 

spectre of widening inequality and deepening poverty looms large. It is accordingly 

warranted to examine and critique the functionality of the constitutional provisions 

in the context of poverty amelioration. There may be deficiencies in application of 

the rights, and perverse or unintended consequences of having the rights in place. 

Both of these phenomena tend to serve as causes and determinants of poverty.  

2.3.3.1 Rights Prone to Legalism and Entrenchment of the Status Quo 

With the rights being justiciable and entrenched in a legislative instrument, they 

tend to be viewed and implemented in a legalistic manner. Acquiescence in a 

neoliberal order may emanate from a legalistic view of socio economic issues,362 

which is a tendency to view such issues through the lens of the law. There is a focus 

on civil and political rights, and an acquiescence in neo-liberalism as a social and 

economic governance model, which leads to a diminished focus on poverty.363   

2.3.3.2 Obstacles to Realising Socio-economic Rights 

In many countries including South Africa, human rights are largely aspirational 

rather than realisable.364 This does not augur well for poverty relief, which of 

necessity requires realisable socio-economic rights. 

Anand365 considers the value of a rights-based perspective in seeking to achieve the 

Millenium Development Goals which were then in force,366 with specific reference to 

the right to water. He finds that South Africa has fared better than many other 
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countries in operationalising the right to water, but that its success is due to useful 

process and discussions leading up to and following on the establishment of the 

right, rather than the right per se.367 His findings suggest that the deployment of a 

rights framework to address poverty may not in itself be sufficient, but only if it is 

accompanied by suitable processes to ensure implementation of the rights. 

In South Africa the right to healthcare is an illustration of a right which does not of 

itself assist the poor, in the absence of resources allocated towards its 

implementation.368 This is illustrative of the point that a pure rights-based approach 

to addressing socio-economic issues is not sufficient, and that an adequate and 

targeted allocation of resources, is needed. 

2.3.3.3 The Vexed Nature of the Dignity and Equality Rights 

The rights to dignity and equality are rights which seem especially elusive, with 

some authors questioning their value in the context of poverty amelioration. 

Uncertainty around the meaning of the right to dignity internationally, and also 

specifically South Africa, thwarts the realisation of the right.369 In the context of 

poverty, with poverty and social marginalisation being closely mutually associated, 

if the right to dignity is not clearly framed and defined, the potential to use the right 

to overcome poverty is limited.  Where society fails to respond to deprivation, this 

may amount to a failure to value the fundamental dignity of the victims of such 

deprivation.370 This illustrates how the existence of a human right is only of value if 

matched by concomitant action towards its fulfilment.  

The constitutional right to equality has been unable to effectively address racial 

discrimination.  South African society remains racialised despite the criminalisation 
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of discrimination.371 With the prevalence of poverty in South Africa persisting along 

racial lines post-apartheid, poverty and inequality have a close association.  

The human rights discourse tends to preserve inequality.372 The discourse does not 

challenge the class structure that reproduces racial inequality in South Africa, 

neither the fact that the pursuit of change is focused on consciousness-raising and 

recognition rather than redistribution and reparation.373 Thus, practical measures 

towards poverty amelioration are lacking. The creation of the constitutional right to 

equality has dehistoricised past inequality, and as such is contrary to the interests 

of the poor.374 This illustrates how a constitutional right may have perverse and 

unintended outcomes for poverty amelioration. 

2.3.3.4 General Shortcomings of Reliance on Rights for Poverty Amelioration 

Human rights regimes have been criticised for being rhetorical rather than 

effective.375 Thus human rights law may be a distraction from the necessary 

diagnosis and remedy of the world’s ills. Human rights may be seen to be too 

minimalistic, especially when they do not provide definitive normative standards.376 

The Socio-economic Rights Institute provides a useful example of the 

dysfunctionalities or a rights-base regime. It highlights shortcomings of the South 

African municipal indigent relief systems, which provide a measure of free basic 

services to indigent beneficiaries.377 These policies are linked to the socio-economic 

rights regime in that they promote the provision of water and electricity to everyone.  

However, they are beset by a number of problems which undermine their efficacy.  

                                        

371  Seekings 2005 The Colour of Desert: Class and Distributive Justice in Post-apartheid South 
Africa 1-43. 

372  Bond “Capitalism, the Privatisation of Basic Social Services and the Implementation of Socio-

Economic Rights:  Challenges and Advocacy Strategies for Human Rights and Social Justice 

Actors, Learning from the Johannesburg Water Defeat” 1-8.  
373  Bond “Capitalism, the Privatisation of Basic Social Services and the Implementation of Socio-

Economic Rights:  Challenges and Advocacy Strategies for Human Rights and Social Justice 

Actors, Learning from the Johannesburg Water Defeat” 2. 
374  Lephakga 2016 Studia Historiae Ecclesiasticae 2. 
375  Moyn 2014 Law and Contemporary Problems 151.  
376  Moyn 2014 Law and Contemporary Problems 168. 
377  Tissington Targeting the Poor: An Analysis of Free Basic Services and Municipal Indigent 

Policies in South Africa 1-78. 



 

69 

For example, the reach of the policies is poor, with many exclusionary categories, 

and very low qualifying income thresholds. Municipalities often do not have 

adequate targeting strategies to determine who should qualify for free services. 

Administration of free basic services is done in a manner that suggests the 

beneficiaries are recipients of charity rather than bearers of rights.378 Thus the 

exercise of socio-economic rights may belie the underlying purpose of the rights. 

Socio-economic rights are typically framed in a vague fashion. This along with the 

complacency that comes from having entrenched and justiciable rights, serves to 

maintain the status quo.  These factors would serve to entrench poverty.  For 

example, it is unfortunate that the socio-economic rights are cast in vague terms 

such as “adequate”,379 “sufficient”380 and “basic”.381  The vagueness of these terms 

renders judicial interpretation extremely difficult.382  This has negative implications 

for the realisation of the rights, and in turn for the amelioration of the hardships of 

poverty that they seek to address.  

The human rights discourse does not counteract but rather legitimises 

neoliberalism.383 It does this by casting the moral claims associated with human 

rights into a legal form, and thereby diluting them and robbing them of power.384 In 

the realm of socio-economic rights, this would mean that the legalisation of rights 

does not have the effect of assisting with poverty amelioration but rather of 

constraining it. This position is reinforced in the writings of Bond and Pieterse, who 

write that the transformative potential of rights is thwarted by their formulation, 

interpretation and enforcement by institutions that are embedded in the status 
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quo.385 It is furthermore arguable that the human rights regime and the law close 

down spaces for political contestation.386  

The discussion in the preceding few paragraphs seeks to illustrate that socio-

economic rights may in some instances be ineffective in addressing issues pertaining 

to poverty, and may even, through their ineffectiveness and preservation of the 

status quo, undermine any potential shift towards ameliorating the circumstances 

of the poor. The existence of a right does not always translate into its 

implementation, and it may even cause complacency or inertia towards change.  

Accordingly, it is questionable whether a human rights regime is an effective vehicle 

for poverty relief.  This is touched upon in chapters 3, 4 and 5 in which the role of 

the three branches of government in poverty amelioration is considered.  

2.3.3.5 Conflict between Rights 

In terms of section 25 of the Constitution, the right to property is enshrined in South 

African law.387 The exercise of the property right may eclipse socio-economic rights, 

and this may have the effect of hampering poverty amelioration. This is illustrated 
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clearly by Ginsburg and Gibson,388 writing with reference to the Juma Musjid  case389 

as example. In this matter, the court had to weigh up the property owner’s right to 

property against the rights of learners to education. The rights of the property owner 

were given precedence over those of the learners. This case is an illustration of the 

entrenched nature and primacy of capital and ownership over socio-economic 

claims. Pro-capitalist theorists may argue that private property is the basis of 

economic prosperity,390 but there is a dearth of literature illustrating that this has 

been the case in the general context in South Africa.391 

Poverty has been perpetuated through the trumping of land reform processes by 

the constitutional property right.392 This right has been a cornerstone of wealth 

accumulation in South Africa both pre- and post- the political transition.  

When rights conflict with each other, this can hamper the efficacy of one or both of 

the conflicting rights, with the result that delivery of socio-economic goods needed 

for poverty amelioration may be stifled. The environmental right and the right to 

water can potentially come into conflict with one another,393 as emerged in the 

Mazibuko case. The Constitutional Court adopted a cautious approach with regard 

to requiring a municipality to provide water in the face of environmental resource 

constraints. The case illustrates how the conflict of rights has the potential to thwart 

efforts to overcome water poverty. The exercise of one right may thwart the 

realisation of another.  It is arguable that the state has been focused on the 

fulfilment of utility-related socio-economic rights, and that this has had negative 

impacts on the environment.394 As an example, whilst focusing on delivery of 
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and Enjoyment of the Right to a Healthy Environment in South Africa 1-113. 
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services the state has neglected waste management395 and the maintenance of the 

ecological health of watercourses.396 

2.3.3.6 Deficiencies in the Implementation of the Right to Healthcare 

The right of access to healthcare is the subject of much writing in which inadequate 

fulfilment and entrenchment of inequality and deprivation is condemned. There has 

been a snowball-type effect between inequalities in access to healthcare and other 

inequalities, with lack of access to healthcare determining and reinforcing other 

measures of inequality.397 This illustrates how a right can be undermined by 

inequality dynamics which pervade society on a more general level.  

Structural and systemic factors such as demographics and poverty inhibit access to 

healthcare for adolescents and children in South Africa.398 The realisation of the right 

may depend on the surrounding circumstances within which it is exercised, and 

poverty may itself be a factor impeding such realisation.  

Affordability of healthcare services is more problematic in the rural than in the urban 

context. 399  This illustrates that the existence of the right to healthcare does not 

serve the rural poor well. The right to healthcare has little impact upon inequalities 

in health status, gender and disability, and the right risks becoming a morally 

compelling but ignored mantra.400 In South Africa, the poor who are most in need 

of healthcare paradoxically have the poorest access.401 Despite their being a 

constitutional right of access to healthcare, disparities in healthcare services 

between state funded and privately funded services, continue to widen.402  This is a 

                                        

395  Kota Realising the Right to a Healthy Environment: An Analysis of the Policy Efforts, Budgeting 
and Enjoyment of the Right to a Healthy Environment in South Africa 46. 

396  Kota Realising the Right to a Healthy Environment: An Analysis of the Policy Efforts, Budgeting 
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397  McLaren Ardlington and Leibbrandt 2014 BMC Health Services Research 1. 
398  Mokomane et al 2017 Children and Youth Services Review 131. 
399  Cleary et al 2013 Social Science and Medicine 37.  
400  Heywood “Justice and the Treatment Action Campaign” 337. 
401  Marten et al 2014 Health Policy 2168. 
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major deficit in rights realisation which requires the urgent attention of the 

executive, with possible supplementary action by the legislature and the judiciary. 

2.3.3.7 Anomalies Relating to the Social Security Right 

Much has been written regarding the right to the efficacy of the social security 

enshrined in section 27 of the Constitution.403  

Despite espousing a neoliberal governance model in the general sense, South Africa 

has for the past several years, in keeping with the right to social security enshrined 

in the Constitution, been moving increasingly towards becoming a welfare state.  

The South African Social Security Agency 2019-2020 Annual Performance Plan is 

testimony to this.  It states: “Over the years the number of social grants paid by 

government increased from approximately 2 million in 1994 to more than 17.5 

million to date.”404 The shift towards the rollout of large scale social security 

represents an incongruity, in that it is at odds with the neoliberal orientation of the 

country’s macroeconomic structure.405 Thus, it may be said that South Africa is a 

hybrid of a neoliberal economic and political system combined with a strong social 

welfare system. The question whether social grants are good or bad for the poor is 

a vexed one.  As explained below, there are scholars who extol the virtues of social 

grants for the relief they provide to the poor, and others who criticise social grants 

as being not to the longer term benefit of the poor, and unsustainable.  There is a 

third category of scholars who point out the anomalies inherent in having a 

                                        

403  Section 27, subsections 1 and 2, of the Constitution provide: “1. Everyone has the right to 
have access to a. health care services, including reproductive health care; b. sufficient food 

and water; and c. social security, including, if they are unable to support themselves and their 
dependants, appropriate social assistance. 2. The state must take reasonable legislative and 

other measures, within its available resources, to achieve the progressive realisation of each 
of these rights.” 

404  South African Social Security Agency 2019-2020 Annual Performance Plan at 1. 
405  This is because neoliberalism posits that each person should fend for him or herself, whereas 

a social security or welfarist state operates on the assumption that some people cannot fend 

for themselves and need the assistance of the state.  The ANC for many years after the political 
transition declared on numerous platforms and in numerous public speeches that it was a 

developmental and not a welfarist government.  For a history of declarations made in this 
regard see Barchiesi 2016 Journal of Contemporary African Studies 221. 
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substantial social grant system within a neoliberal economy. These categories are 

further explored below. 

In the first category, some theorists consider welfarism is to be an alluring idea 

which can remove the harms resulting from inequality.406 The welfare system is 

sometimes criticised as being tokenistic and inadequate.407 It supports only the most 

vulnerable and as such is arguably not adequate for purposes of poverty 

amelioration.408 It may serve to stave off the worst extremes of poverty and as such 

arguably serves a useful purpose.409 It is further arguable that instead of only serving 

the “deserving” poor, i.e. excluding able-bodied adults, the social security system 

should adopt a general pro-poor orientation.410 Although the system has some 

shortcomings, it has achieved some success in that it has served to compensate for 

the government’s failure to successfully pursue a developmental state.411  

In the second category, some theorists take the view that the social security system 

does not serve to remedy inequality, and fails to assist the poor.412 Their findings 

are supported by research with regard to aggregate income inequality and within-

group inequality, both of which are expanding.413  Thus, they suggest that the social 

security right provides no relief to the poor. Another cogent issue which is not 

specifically raised by them is the risk of complacency on the part of beneficiaries, 

which may arise out of the fact that a social grant system is in place. 

The adequacy of the child support grant can be called into question, as it may be 

seen to be too small for the provision of adequate child-care.414  A further dimension 

of its inadequacy lies in the indignity suffered by caregivers of the child beneficiaries 

                                        

406  Keller 2009 Philosophy Compass 93-94. 
407  Bond 2014 Transformation: Critical Perspectives on Southern Africa 51. The inadequacy 

complained of is in the size and orientation of the social grants provided by the system.  
408  Brockerhoff 2013 A Review of the Development of Social Security Policy in South Africa 1-48. 
409  Hull and James 2012 Africa 10. 
410  Seekings and Matisson 2010 The Continuing Politics of Basic Income in South Africa. 
411  This is the general thrust of the position of Seekings 2015The ‘Developmental’ and ‘Welfare’ 

State in South Africa. 
412  Leibbrandt, Finn and Woolard 2012 Development Southern Africa 19. 
413  Leibbrandt, Finn and Woolard 2012 Development Southern Africa 32. 
414  Vaaltein and Schiller 2017 Children and Youth Services Review 235. 
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who may themselves be dependent on these grants.415 It appears that the practices 

emanating from the right may have unfavourable outcomes for the poor. 

Arguments against the deployment of state social security policies (the second 

category) may be linked to the neoliberal notion that the involvement of the state 

in social security matters should be curtailed and that instead individual resilience 

promoted.416  

In the third category of scholars highlighting the anomalies in the social security 

system in South Africa, the view prevails that social grants are placative, palliative 

and demobilising, and an affront to developmentalism.417 The undesirability is 

related to its exclusionary nature – it is only for mothers, the disabled and the 

elderly.418 The contrast is drawn between “meagre” handouts to the poor and “hand-

ups” to the wealthy.419  Some theorists highlight the dilemmas and anomalies that 

beset the social grant system. Its implementation has been ad hoc, it is argued, 

dictated by finances and outcomes of court cases, and discriminatory in that it does 

not cater for able-bodied adults.420 It is arguable that the fact that the social welfare 

system is founded on a mix of neoliberalism and social assistance, is not necessarily 

incongruous.421  The apparent incongruity may be addressed by acknowledging that 

there is a need for a normative framework for welfarism in most countries.422  Such 

a framework would be of value in South Africa, given that the legislative framework 

for social welfare comprises a White Paper on Social Welfare which dates back to 

1997, coupled with the South African Social Security Agency Act.423 Neither of these 

                                        

415  Wright et al 2015 Development Southern Africa 454. 
416  Barchiesi “Wage Labour, Citizenship and Social Discipline” 226 explains the “prevailing world 

view” in favour of the rollback of welfare programmes, for economic, moral and incentivisation 

reasons, notwithstanding the proven deepening of poverty when such programmes are 
terminated.  He provides an account of the many occasions since 1994 on which ANC 

politicians, including former President Thabo Mbeki, spoke vociferously against the provision 

of handouts to the poor, advocating the development of self-sufficiency instead. 
417  Khan 2013 Review of African Political Economy 575. 
418  Khan 2013 Review of African Political Economy 578. 
419  Khan 2013 Review of African Political Economy 582 accounts for these “handups” as being 

corporate welfarism and rampant accumulation by dispossession and exploitation. 
420  Brockerhoff 2013 A Review of the Development of Social Security Policy in South Africa 41. 
421  Ferguson 2007 African Studies Review 76, 83.   
422  Bernheim 2009 Journal of the European Economic Association 316. 
423  Act 9 of 2004. 
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legislative instruments engages meaningfully with the current socio-economic 

milieu, and neither contains clear norms or policy directives for the South African 

social welfare system.  The NDP reflects the policy imperatives of expanding and 

improving the social protection system to ensure that everyone has a reasonable 

quality of life, but it does so only in the high level policy context.424  Its efficacy or 

lack thereof will be proven with the development of detailed intervention plans for 

the achievement of its aims.  

The discussion above serves to show that there is a broad consensus that there are 

imperfections in the social security system in South Africa, and that whilst social 

grants may help some to survive the worst aspects of poverty, they provide no relief 

at all for those excluded from the system.  The ambit and reach of the social security 

system warrant the attention of government generally, especially the executive 

which controls the fiscus and is the initiator of social security policy and legislation. 

2.3.3.8 Weak Implementation of the Right to Education 

Many authors write of failures in the realisation of the right to education, some 

complaining that these failures have the effect of entrenching poverty and 

inequality. 

The South African education system has not been able to transcend class and racial 

inequalities, with the result that a bimodal education system now prevails, with the 

only effective entitlement being one to the education one can pay for.425 This has 

obvious negative ramifications for learners of poor parents and tends to keep them 

in a state of deprivation. 

The education system may justifiably be criticised for a number of failures.426 These 

are manifested in a number of ways, being the failure of the system to cater for 

self-employment,427 its mismatch with the labour market,428 and its imposition of 

                                        

424  NDP Chapter 11. 
425  Christie 2010 International Journal of Educational Development 9. 
426  Kang’ethe and Chivanga 2016 International Journal of Science Education 255. 
427  Kang’ethe and Chivanga 2016 International Journal of Science Education 256. 
428  Kang’ethe and Chivanga 2016 International Journal of Science Education 259. 
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Western-crafted curricula on learners.429 All these factors are indicative of the fact 

that the right to education does not empower the poor or cater for their needs.  

It is arguable that the post-apartheid state has failed to take up the challenge of 

fundamental and socially transformative change in education and training.430 This 

may be associated with a failure to change pre-existing power relations in education 

in the realm of racism, gender, class and other discriminatory practices reminiscent 

of apartheid.431 The effect of the entrenchment of pre-existing inequalities and 

discriminatory practices is be negative for the poor in that it renders change unlikely.  

The writers cited in this section are ad idem that the right to education is weakly 

implemented or implemented in an ongoing discriminatory way, with negative 

ramifications for those who are deprived of quality education, and adverse 

consequences for poverty amelioration. The executive is primarily responsible for 

education matters, but it is possible to conceptualise a role for the legislature (in 

deliberating upon and passing appropriate legislation) and the judiciary (in 

adjudicating education cases), in this regard.  

2.3.3.9 The Right to Food Requiring More Attention and Research 

Following a similar pattern, writers on the right to food bemoan the ineffectiveness 

of the right in addressing the needs of the poor. 

Patel argues, in the broader global context, that the right to food does not assist in 

gaining access to food, but that such access is determined by societal and food 

industry power dynamics.432 Thus the right to sufficient food is undermined by these 

dynamics, which prevail over any considerations of government potentially providing 

food security to the poor. Access to food is dependent upon household resources, 

with poor households more prone to suffering food deprivation.  
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2.3.3.10 Obstacles to Realising the Right to Housing 

According to the Department of Human Settlements, as per its policy briefing paper 

of 2015, the status quo at the time with regard to housing provision was far from 

being oriented towards fulfilment of the right of access to housing.433 The features 

of the housing provision programme needing to be addressed include poor spatial 

planning and governance capability,434 the high cost of well-located land,435 inability 

to respond to the diverse needs of low to middle income households,436 a 

dysfunctional property market and inability of poor households to participate,437 poor 

quality of construction,438 lack of community and civil society involvement,439 and a 

narrow interpretation of the constitutional right of access to adequate housing.440 

This briefing paper is an indictment upon government in the realm of housing 

provision and is illustrative of the failure of a socio-economic right to alleviate the 

circumstances of the poor.   

2.3.4 Dysfunctionalities in the Legal System Serving as Determinants of Poverty 

There is a considerable body of writing dealing with issues relating to the attributes 

and functionality of the legal system which serve to cause or entrench poverty, and 

of which government generally, and particularly the judiciary, should be aware. 

 

                                        

433  Department of Human Settlements “Towards a Policy Foundation for the Development of 
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434  Department of Human Settlements “Towards a Policy Foundation for the Development of 
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2.3.4.1 Legalism 

Legalism constitutes an inability to view social issues free from the ‘lens of the 

law’.441 As alluded to earlier, poverty is an economic, social and political issue, and 

so a legalistic perspective is extremely limiting as it focuses on adhering to legal 

process and tends to disregard other dimensions. Such a perspective tends to focus 

on civil and political rights and is associated with an acquiescence in neoliberalism, 

with an attendant reduced focus on socio-economic rights.  

Legalism may serve as an impediment to the realisation of socio-economic rights, 

in that it may disregard that transitional justice requires legal humility and the 

pursuit of human rights via a developmental focus, which are lacking when a 

legalistic approach is applied.442  

Legalism entails dominance of the courts’ thinking by legal technicalities, to the 

exclusion of social realities.443 This detracts from the recognition of the social nature 

of law, and from the ability of the legal system to appreciate the lived reality of 

socio-economic deprivation.  This is associated with courts ignoring the contextual 

impacts of policies.444 

The research of Dugard is seminal in illustrating the effect of a legalistic approach 

by the courts in socio-economic rights cases, which, she shows, renders them 

unable to advance transformative justice.445 Access by the poor to justice is limited, 

and the moral basis for judicial adjudication is eroded.446 Her views are strongly 

reflective of the position that default by the judiciary and the legal system, 

associated with a legalistic approach, is a determinant of poverty. Dugard further 

bemoans the fact that the courts choose to apply an abstract standard of 

reasonableness in socio-economic rights cases brought against the state, which is 

                                        

441  Mc Evoy 2007 Journal of Law and Society 415. 
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prejudicial to the poor – instead, she argues, they should analyse the policies and 

programmes and budgetary practices of government in order to find ways to achieve 

fulfilment of rights, which would constitute a less legalistic approach.447  

Liebenberg highlights another form of legalism, being the disinclination of the legal 

system to develop normative guidelines for deliberative engagement in socio-

economic rights cases.  This, she says, undermines the potential of human rights 

adjudication to pose an ethical challenge to systemic forms of social injustice.448 

The scholars cited in this section have lamented the prevalence of legalism within 

the legal system as an impediment to social transformation.  In the context of this 

chapter, this suggests that the judiciary in their central role within the legal system 

have a responsibility to move away from legalism as an adjudicative approach and 

engage with social justice issues.  An initiative to this effect could be supported by 

the executive and the legislature. The discourse referred to below also points to an 

inherent attribute of the legal system as such an impediment, namely the prevalence 

of conservative legal culture and the pursuit of entrenched legal practices.  

2.3.4.2 Conservative Legal Culture and Entrenched Legal Practices 

A conservative legal culture prevails in South Africa, and this may serve as a 

hindrance to socio-economic transformation.  

Klare, in his seminal article on the subject, is critical of the conservative nature of 

the adjudicative culture prevailing in the South African legal system, which is not 

conducive to realising the transformative imperatives in the Constitution, including 

the amelioration of poverty.449 Writing in similar vein and quoting Klare, Langa 

emphasises the need to transform legal culture and the stultifying consequences of 

                                        

447  Dugard 2007 Leiden Journal of International Law 975. 
448  Liebenberg 2012 African Human Rights Law Journal 29. 
449  Klare 1998 South African Journal on Human Rights 146.  This line of argument is pursued 

throughout the article – a good example of which is at 156 at which the author emphasises 

the need for examining judicial mindset and methodology to assess whether societal 
transformation can be achieved.  
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failure to do so.450 Adherence to the prevailing legal culture discourages the 

development of new legal methodologies, which would help effect political 

transformation.451   

The research of Dixon452 is also of seminal importance in the discussion about the 

constraining effects of adherence to legal culture. She argues that the courts are 

“prone to failures of responsiveness” in socio-economic rights adjudication.  She 

advocates the adoption of a dialogical approach which would empower courts to 

intervene not only when government is guilty of patent unreasonableness or 

irrationality, but also when there are failures of foresight, perspective, 

accommodation or responsiveness.  She elucidates the rationale for having a judicial 

review process to review the decisions taken by government, which is to overcome 

“blind spots and burdens of inertia” in the political process.453 However she bemoans 

the fact that this does not work for this purpose, as is illustrated by the fact that 

weak relief was granted in the Grootboom and Treatment Action Campaign  cases.454 

She criticises the drafters of the Constitution for not having a clear understanding 

of the relative enforcement and interpretation roles of the legislature, executive and 

judiciary, with regard to socio-economic rights, evidenced by indeterminacy in the 

application of sections 26 and 27 of the Constitution.455 She also argues that the 

blind spots and burdens of inertia referred to may be common in the legislative 

process, and may be compounded by the executive.456 This, she says, has profound 

significance for the legitimacy of the constitutional system.457 Dixon’s writing is a 

powerful indictment of conservatism manifesting as unproductive dynamics 

                                        

450  Langa 2006 Stellenbosch Law Review 1.  At 7 the late former Chief Justice posits that judges 

must accept that they are prone to preconditioning, which they should avoid, and they must 

actively engage with the Constitution.  He further states that formalism in legal reasoning 
constitutes an avoidance of responsibility.  

451  Davis and Klare 2010 South African Journal on Human Rights 411, 509. 
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between the various branches of government with regard to enforcement of socio-

economic rights, with profound implications for poverty amelioration.  

Associated with adherence to legal culture is the tendency of courts to take a 

classical liberal rather than a transformatory approach to poverty, according to 

Dugard and Langford, and this impacts upon their ability to craft meaningful 

solutions.458   

Pieterse takes the discussion about legal conservatism into the realm of considering 

judicial accountability for socio-economic transformation. 459  He articulates the view 

that the judiciary is accountable for transformation along with the other branches 

of government, with judicial adjudication being inherently political. He proposes that 

the judiciary should take on a more activist role with regard to socio-economic rights 

adjudication, including the scrutiny of budgets and government policy.460  He further 

advocates that the judiciary should embrace the unashamedly political orientation 

of the Constitution.461 He is a strong and persuasive proponent of the theory that 

conservative judicial culture and strict judicial deference are phenomena which tend 

to preserve the socio-economic status quo, and as such are anti-transformative.  

A further aspect of legal conservatism which renders it ineffective in addressing 

poverty-related issues is legal minimalism, which is evident even in constitutional 

case law, and tends to leave fundamental questions unanswered.462 This arises from 

practices such as only addressing the matter before the court and not broad 

principles, and only addressing the issues raised in the papers. Both of these 

practices are elements of a conservative legal culture.  
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The strict separation of public and private law considerations with regard to issues 

of redistribution of socio-economic resources is a further element of legal 

conservatism which may stand in the way of poverty amelioration.  Private law does 

not fully espouse the values of the Constitution or accept redistribution of resources 

as a legitimate goal. 463  

Law is a sociologically embedded institution and process, the various elements of 

which are captured by society. 464 This renders change and transformation difficult.  

The embeddedness also has a cumulative aspect, which entrenches both advantage 

and deprivation.465  

It is important to note that interpreting and applying the law involves the attribution 

of normative content.466 Thus it is arguable that those applying the law have a 

responsibility to follow the constitutional precepts central to our legal system, 

including those that relate to poverty, and that fulfilment of this responsibility is 

lacking in South Africa. 

In the context of land reform matters in South Africa, legal conservatism has a 

pernicious effect of retarding transformation. 467 Land reform adjudication is typically 

ad hoc in nature and does not address underlying questions of distribution of land 

– a phenomenon that is preservative of the status quo.468 

Judges are of necessity in a ‘situated’ position relative to society – this is an 

inevitable phenomenon but it is determinative of the outcomes of the adjudicative 

process.469 Thus a judge who shies away from or does not support socio-economic 

transformation may deliver judgments which serve to entrench the status quo, with 

attendant negative implications for poverty amelioration.  A further aspect of the 
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adjudicative process which may limit its potential to contribute towards 

transformation is the tendency of judges to deal with impoverishment as if it were 

non-political and to legitimise the liberalist-capitalist ideology.470 This inhibits the 

potential of the process to address poverty-related issues. 

Problems of access to the law, which a conservative legal approach does not 

address, render the value of the legal system as an instrument of the weak against 

the powerful, questionable.471  Thus a power dynamic exists in terms of which the 

wealthy and powerful are able to use their resources and cumulative experience to 

wield power over the poor in the context of litigation.  

Liebenberg points to an important issue that can serve to exacerbate the prevalence 

of poverty in South Africa.  This is the issue of government, in particular the 

executive, enjoying autonomy with regard to budgetary allocation to carry out its 

poverty amelioration obligations.472  This is an issue that has never been the subject 

of litigation in South Africa, due to the prevalence of a conservative judicial system 

which upholds the separation of powers doctrine and would discourage the making 

of budgetary allocation orders.  There is however a compelling argument to be made 

that if an organ of state has an obligation to pursue a particular course of action, it 

must by logical deduction have an obligation to frame its budget in such a way that 

it is able to carry out its obligations. In general terms adherence to conservative 

legal culture encourages court-centric analysis of socio-economic rights, without 

consideration of structural economic factors that contribute to poverty and 

unemployment.473  

The scholars cited in this section hone in on various aspects of the operation of the 

legal system which render it ineffective in or incapable of contributing to 

transformation of the socio-economic milieu by changing the lot of the poor.  This 

constitutes an overview of general trends in the legal system.  In chapter 5 specific 
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consideration will be given to the issue of the role of the judiciary as a branch of 

government in addressing structural poverty, and possible paths for it to follow in 

this regard. 

2.3.5 Political Dynamics Serving as Determinants of Poverty 

Aspects of the way in which political power is wielded may serve as causes and 

determinants of poverty. This is manifested in a variety of arenas, as will be 

apparent from the discussion below. 

2.3.5.1 General Political Dynamics Affecting Poverty 

Failure of the political transformation of the nineties to improve the lot of the poor 

is a notable dynamic affecting the lot of poor, which perpetuates a form of socio-

economic apartheid.474    

Phenomena linked to class formation, supported by the political trends of the day, 

may be a determinant of poverty.475 For example, the fundamental configurations 

of wage determination and distribution of wealth have remained unchanged in post-

apartheid South Africa.476 The prevalence of the interests of those in political power 

further tends to maintain the status quo, and hinder socio-economic reforms that 

could meaningfully address poverty.477 Liberal democracy, being the prevailing 

political ideology in South Africa post the political transition, only benefits the 

privileged, whilst the rest of society suffers under patronage and repression.478 This 

calls into question the efficacy of the Constitution for the achievement of 

transformation.479  

The manner in which political power is exercised in South Africa may serve as a 

cause or determinant of poverty. 480 The machinations of the political system render 
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it incapable of making fundamental social changes, and political elites are held only 

partially accountable.  Thus the economic and political institutions of society have 

limited ability to bring about change which would serve to ameliorate the plight of 

the poor and marginalised.  Rather they serve to uphold and entrench the positions 

of their dominant elites. They are thus strong determinants of poverty. 

The injustice associated with poverty is caused by the persistence of social, political 

and economic power imbalances.481  By implication, the marginalised and vulnerable 

remain as such – their lot does not change.  

It is arguable that in South Africa the poor have political power, but the wealthy 

have economic power.482 Economic power enables the preservation of wealth. 

Transformation may depend on redressing these power imbalances, in particular on 

affording economic power to the poor. Initiatives to do this would have to be backed 

by political will. It is noteworthy that in South Africa, political power relations do not 

allow for the inclusion of the poor in power structures.483 This limits the ability of the 

poor to determine their own fate.  

Lack of acknowledgement of the political nature of judicial adjudication is in itself a 

power dynamic which affects the situation of the poor – it enables this branch of 

government which has the potential to direct political action to act as if such 

potential did not exist.484  It also enables the products of the judiciary to become 

immune from political criticisms, and this is not favourable to pro-poor 

transformation.  

Gross offers a valuable overview of how political dynamics may have impacts on 

poverty-related issues.  He writes that the “grand narrative” of South Africa, which 

formed part of its transformation, has failed to give due consideration to historical 

                                        

481  Crocker 2014 Journal of Global Ethics 245-246 
482  Lephakga 2016 Studia Historiae Ecclesiasticae 11. 
483  Fowkes “Transformative Constitutionalism and the Global South: The View from South Africa” 

4. 
484  Fowkes “Transformative Constitutionalism and the Global South: The View from South Africa” 

7. He cites an article written in 2010 by Justices Langa and Cameron in which they bemoan 
the failure of the judiciary to acknowledge the problematic nature of its role in apartheid times.  
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injustices of the past.485 He emphasises that, notwithstanding the political transition, 

structural inequality remains an ongoing problem in South Africa.486 He posits the 

view that laws and rulings with regard to socio-economic rights are not enough, and 

that committed officials and budget are required for their fulfilment.487 He makes 

the very poignant argument that the law requires deconstruction in order to enable 

it to move closer towards achieving social justice.488  He also avers that the human 

rights discourse can be counter-productive and actually serve to hamper socio-

economic transformation.489 His writings illustrate vividly the argument that a 

purposefully directed effort to achieve social justice, which would include poverty 

amelioration, as a part of the South African political transition, has been lacking. 

2.3.5.2 Weak Role Played by the Legislature 

Aspects of the functioning of Parliament and other legislatures may serve to stifle 

the possibility of poverty amelioration imperatives succeeding.  

The autonomy and accountability of elected political representatives is constrained 

by the fact that political parties take on an overbearing role and afford no freedom 

to their members.490 The significance of this for purposes of addressing poverty 

would be that individual politicians who may be inclined to introduce policy 

measures to achieve poverty amelioration would not have the autonomy to do so in 

the absence of a party mandate. The ruling ANC uses its party authority to subvert 

the autonomy of Parliament, with party bosses exercising tight control over 

members of Parliament.491 This phenomenon tends to be preservative of the status 

quo, and limits the scope for individual initiatives within the party to tackle 

transformation issues, including those relating to poverty. 

                                        

485  Gross 2004 Stanford Journal of International Law 81. 
486  Gross 2004 Stanford Journal of International Law 94. 
487  Gross 2004 Stanford Journal of International Law 94. See also Liebenberg 2001 South African 

Journal on Human Rights 257, cited in the previous section. 
488  Gross 2004 Stanford Journal of International Law 99. 
489  Gross 2004 Stanford Journal of International Law 98. 
490  De Vos 2015 South African Journal on Human Rights 42. 
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Weakness of legislative oversight in South Africa is a clear determinant of poverty.492 

An aspect of this is that there may be overlapping roles between members of the 

executive and members of legislature.493 Other reasons are the adherence to strict 

party loyalty and discipline, and the practice of holding party caucuses.494 The effect 

of these practices is that it is difficult to hold the executive to account for any of its 

actions, including those which facilitate or impede poverty amelioration. 

Other aspects of the dynamics between the legislature and the executive may not 

be conducive to poverty amelioration. It is problematic that ministers are drawn 

from the ranks of members of Parliament, whilst Parliament is meant to oversee 

government.495  Thus they are required simultaneously to take on a legislative and 

an executive role. This is anomalous and represents a conflict of interest. The 

political nature of ministerial appointments suggests that ministers have strong 

party affiliations, and have to toe the ruling party line whether or not it addresses 

poverty amelioration.  

Centralism within a political party, the ANC being a good illustration, stifles 

innovation and checks and balances of government, especially checks on members 

of Parliament who are members of the executive. 496 This may have negative impacts 

upon initiatives for poverty amelioration.  

The prevailing literature thus portrays the legislature as a weak institution, 

constrained by convention and dysfunctionalities. The implication of this for 

purposes of the present discussion is that it does not have the power to address 

issues pertaining to poverty amelioration, if it should wish to do so.  The dominance 

of party politics serves to thwart any individual or sub-party groupings from taking 

                                        

492  Esau An Exploratory Study into the Views, Understandings and Experiences of Members of the 

South African Parliament in Comparative Perspective 1-13. 
493  Esau An Exploratory Study into the Views, Understandings and Experiences of Members of the 

South African Parliament in Comparative Perspective 5. 
494  Esau An Exploratory Study into the Views, Understandings and Experiences of Members of the 

South African Parliament in Comparative Perspective 5. 
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any initiative in this regard.497  A more comprehensive discussion of the role of the 

legislature as it pertains to poverty amelioration follows in chapter 3, where possible 

paths are considered for the legislature to take a more active role in poverty 

amelioration. 

2.3.5.3 Weak Representivity of the Poor 

True representivity of the poor may be thwarted by the weakness of social 

movements. Inadequacy of representation by such movements may worsen the 

plight of the poor.498 This is due in contemporary times to the fact that there has 

been no continuity between the social movements of the 1980’s and 1990’s and the 

representivity of the poor currently, with many of the earlier activists having been 

absorbed into government.499 It has been argued that weakening of such 

representivity since the democratic transition is a factor which contributed to the 

Marikana massacre in 2012.500 

Representivity of the needs and interests of the poor is an under-explored subject.  

It is trite that mobilisation of the poor and ensuring they enjoy representivity could 

serve to create pressure for transformation which would ameliorate their hardships. 

This could be fostered by legislative, executive and judicial actions. 

2.3.5.4 Corruption and Clientilism 

Corruption and impunity on the part of politicians are cited as negative forces that 

frustrate change which could benefit the poor.501 The effect of corruption is simply 

                                        

497  There is potential for the dynamics of party affiliation to be weakened when the legislative 

reform mandated in New Nation Movement NPC and Others v President of the Republic of 
South Africa and Others 2020 (6) SA 257 (CC) (hereafter “New Nation Movement”) to allow 
non-affiliated candidates to run for office, comes into effect. It remains to be seen however 

how popular such candidacies will become, and how independence will be exercised.  
498  Ballard 2005 African Affairs 1. 
499  Ballard 2005 African Affairs 10. 
500  Bond and Mottiar 2013 Journal of Contemporary African Studies 293. For additional discussion 

on the Marikana incident, see section 2.3.1.3. 
501  Rosa 2011 Stellenbosch Law Review 554. 
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that it diverts resources from poverty relief programmes to a corrupt few, thus 

preventing equitable distribution.502   

Lodge describes a phenomenon within the ruling ANC which he describes as “neo-

patrimonialism”.503 This is characterised by clientilism, in which public goods and 

resources are offered to selected groups in exchange for political support.504 An 

associated phenomenon is that access to public office is a route for private 

accumulation.505 Lodge does not make specific reference to the impact of neo-

patrimonialism on poverty, but it is logical to assume that the accumulation of power 

and privilege in the hands of a few must diminish resources for distribution to the 

poor. 

Corruption and clientilism are phenomena which require a society-wide effort to 

combat – including initiatives of the three branches of government.  

2.3.5.5 Elite Capture of Land Reform 

Hall and Kepe506  write that elite capture of the land reform process in South Africa 

prevents it from achieving its intended purpose of upliftment from poverty, 

particularly in view of the purchase of farms by the state for provision to 

beneficiaries on leasehold, which was the stated intent of government at the time 

of their writing. At the time of writing this thesis, land reform remains a vexed issue 

in South Africa, with the initiative pending to amend section 25 of the Constitution 

                                        

502  Wright Legal Perspectives on the Prevention and Minimisation of Corruption for Sustainability 
in South African Municipalities 1. 

503  Lodge 2014 African Affairs 1. Patrimonialism is a political system in which a patrimonial ruler 

controls instruments of power and extends personal graces and favours, undermining 
traditional limitations on the exercise of authority – see Oxford Dictionaries 

https://www.oxfordreference.com/view/10.1093/oi/authority.20110803100310690. The term 
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– see Dictionary.com https://www.dictionary.com/browse/neo accessed 27 April 2021. Thus 

neo-patrimonialism is a new form of patrimonialism, portrayed by Lodge as one which is 
practised by the ANC as patrimonial leader.  

504  Lodge 2014 African Affairs 3. 
505  Lodge 2014 African Affairs 15. 
506  Hall and Kepe 2017 Review of African Political Economy 7. 
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to allow for expropriation without compensation.507 Reorientation of land reform is 

necessary to enable the poor to gain access to land – an initiative which should be 

pursued by the executive with the support of the legislature. 

2.3.5.6 Weakness of the NDP 

Allogio and Thomas express their regret at the fact that the NDP defers the social 

change that it purports to promote, through adherence to a neoliberal model and 

an excessive focus on citizen virtue.508 With the plan being a policy instrument of 

government, it is incumbent upon the executive to find means to strengthen and 

implement it in the interests of poverty amelioration. 

2.3.5.7 Observations on Political Dynamics as Determinants of Poverty 

This section has highlighted a number of phenomena which may be categorised as 

political dynamics, and which serve as determinants of poverty. These include 

various aspects of power dynamics in government across the three branches, a 

weak legislature, weak representivity of the poor, corruption and clientilism, elite 

capture of land reform processes, and a weak NDP.   Whilst these are all distinct  

phenomena with their own attributes, cumulatively they represent a disjointed 

assortment of dysfunctionalities in political governance which detract from or 

frustrate poverty amelioration. 

2.3.6 Other Determinants of Poverty 

The preceding five sections contained a discussion of the major categories of factors 

found in research for this thesis which serve as determinants of poverty. The 

discussion aimed to highlight issues which need to be addressed by the three 

branches of government if poverty is to be ameliorated. The discussion further feeds 

into the identification and development of possible paths for initiatives, via the three 

                                        

507  Although the ANC has been unable to obtain a parliamentary vote to amend the Constitution 
to allow for expropriation without compensation, it takes the view that such expropriation is 

still possible given that it is conceivable to determine compensation under section 25 at zero. 
508  Allogio and Thomas 2013 Social Dynamics 110, 111. See reference to the weakness of the 

NDP in section 2.3.5.6. 
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branches of government, towards amelioration of structural poverty. This section 

contains a selection of further not as predominant, but nevertheless significant, ad 

hoc issues which some authors have identified as contributors towards poverty.  

2.3.6.1 Lack of Corporate Accountability 

Lack of corporate accountability is a worldwide phenomenon which is raised in a 

number of contexts as a contributor to poverty, marginalisation and environmental 

degradation.  Corporate social responsibility is typically seen as involving corporate 

citizenship and social investment, but is not based on moral and ethical 

responsibility. 509  Business and development are seen as separate endeavours. This 

conceptual detachment by corporations, which sometimes undertake activities 

which impact adversely on the lives of the poor,510 does not augur well for poverty 

amelioration. There is insufficient research, particularly comparative evidence and 

qualitative case studies, to determine how corporate social responsibility initiatives 

impact on poverty reduction generally.511 It is arguable that consideration of power, 

class and gender roles in corporate social responsibility initiatives needs to be 

strengthened.512 

Environmental pollution and degradation by corporations, in violation of section 24 

of the Constitution, is rife in South Africa.  This has negative consequences for the 

poor, and is attributable partly to corporate political interference exerting influence 

over environmental regulatory decisions, particularly those pertaining to the 

extractive industries.513  It is noteworthy that there were promises made at the Truth 

and Reconciliation Commission514 to address pollution as well as poverty and 

                                        

509  Fig 2005 International Affairs 603. 
510  This is well-documented in the environmental realm, as described further.  It is not as well 

documented in the realm of equality and the upholding of socio-economic rights. For example 

there appears to be a dearth of academic writing on the possible responsibilities of 
corporations to move towards greater income equality.    

511  Prieto-Carron et al 2006 International Affairs 983. 
512  Prieto-Carron et al 2006 International Affairs 987. 
513  Fourie “Tales from the Trenches: The Unfulfilled Promise of the Constitutional Environmental 

Right in South Africa” 10. 
514  This was a commission established in South Africa by legislation in 1995 to address violence 

and human rights abuses committed during apartheid.  
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deprivation in the mining industry, which were belied by the subsequent 

disinvestment of major mining corporations from South Africa.515 

In the international context, there is research that suggests that strategic 

management units of corporations typically do not care about corporate 

governance, social responsibility or business ethics. 516  Thus they lack an inclination 

to pursue policies which could serve to improve the lives of the poor. 

A major indictment of corporate abuses in the BRICS countries emerges from the 

research of Bond.  He is very vociferous about abusive practices by corporations 

and the impacts such abuses have on the well-being of the poor, which he says 

represent an “eco-destructive, consumerist-centric, over-financialised, climate-

frying maldevelopment model”.517  His writings are illustrative of a theme appearing 

consistently in critique of lack of corporate accountability, namely that societal 

benefits,  including for the poor, can be derived from the pursuit of environmental 

sustainability rather than a consumer-oriented culture. There is however a dearth 

of writing linking corporate social responsibility directly to poverty relief, and there 

is a need to pursue further research in this regard.518  

Corporate social responsibility is an issue which can be addressed by legislative 

measures to compel or incentivise its pursuit, which can be initiated and developed 

by the executive and enacted by the legislature, and supported by the judiciary via 

purposive interpretation. 

2.3.6.2 Globalisation, Urbanisation and Free Trade 

Globalisation is a sociological phenomenon associated with power relations, and it 

may have impacts upon marginalisation, poverty, powerlessness and lack of 

representation and freedom.519 In South Africa the black skilled classes have 
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benefitted from globalization, but marginalisation of the poor has been 

exacerbated.520 

Another sociological phenomenon which deepens poverty is urbanisation. Especially 

with regard to food security issues, urban conditions may drive people into 

poverty.521 With urban dwellers not being able to live off the land and being 

dependent upon having cash for food, food insecurity is worse in urban than in rural 

areas.522 Urban inequality increases more rapidly than rural inequality, with 

attendant impacts on poverty in urban areas.523 

In the years following the political transition in South Africa, government embraced 

the Washington Consensus524 and moved towards free and open international trade 

policies. It entered into a number of free trade agreements under the auspices of 

the World Trade Organisation (WTO), which allowed unrestricted international trade 

in various commodities.525  This had the effect of decimating some sectors of the 

economy, for example the textile industry, which was impacted upon negatively, 

mainly by a flood of cheap imports from China.  This created unemployment and 

dependence on the state in affected sectors.526  Thus it may be said that free trade 

served as a determinant of poverty in these sectors.  The negative impacts of free 

trade in developing countries are also referred to by writers examining this 

phenomenon from a broader, international perspective. Oppong, for example, 

writes of the inimical effect of trade liberalisation on human rights in developing 

countries.527 Globalisation of trade in Africa is associated with exploitation, 
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undiversified economies and extractive industries.528 Thus a picture emerges of trade 

liberalisation and globalisation not only being of little benefit to the poor, but also 

actively working to their detriment.  

The phenomena described in this section individually and collectively act as 

determinants of poverty. They are cardinal outcomes of economic policy in South 

Africa and must be monitored and evaluated on an ongoing basis by the executive 

to assess their efficacy generally and particularly in the realm of poverty 

amelioration. 

2.3.6.3 Climate Change 

Climate change is a phenomenon which is widely acknowledged to be more 

hazardous for the poor than for those with resources. A full analysis of the research 

and work done in this regard is outside the scope of this thesis, but by way of 

illustration, the writing of Steigleder is useful – he states clearly that the poor bear 

a greater risk with regard to the consequences of climate change due to their 

inability to act in their own interests.529 It is anticipated that major rights 

infringements will occur as a consequence of climate change, in addition to the 

adjustments to production and consumption that will be required.530  

Climate change is acknowledged as a phenomenon that exacerbates inequality and 

poverty.531 It has impacts on a wide range of human needs including health and 

food security. It requires acknowledgement and understanding, and remediation by 

way of mitigation and adaptation measures, by a wide range of role players 

including government. 
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2.3.6.4 Labour-related Issues  

Since for the majority of people income earned from labour is their main means of 

subsistence, labour market conditions which enhance or detract from earning 

potential may determine whether or not they find themselves in poverty.532 

Examples of such conditions are skills inequality, inequality in returns to skills, 

unemployment, and low productivity and income in the informal sector. 

Law and process with regard to labour market practices may have a dampening 

effect on the inclination of employers to take on staff, given that labour legislation 

is typically formulated for the protection of workers.533 Labour law and policy in 

South Africa are protective of employees, and correspondingly onerous for 

employers, who as a result are discouraged from hiring new employees unless 

absolutely necessary. A study done by the IMF in 2005 showed labour market 

rigidities to be associated with unemployment.534 The disincentivisation of employers 

as described contributes to higher rates of unemployment, and thus exacerbates 

poverty.535 

The authors cited in this section illustrate vividly how labour-related circumstances 

and conditions may have major impacts upon the lives of the poor and determine 

their prospects of rising out of poverty. This scenario requires of government, 

particularly the executive which initiates labour policy and legislation, to consider 

measures to utilise such policy and legislation for improvement of the lives of the 

poor. 

 

                                        

532  Bhorat et al  2014 Economic Policy in South Africa: Past, Present and Future 17. 
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the workplace. These objectives are aligned to Section 23 of the Constitution which confers 
representivity rights on workers. 

534  Magombeyi and Odihambo 2015 Socioeconomica 345. 
535  Leibbrandt 2009 Unemployment and Inequality Outcomes in South Africa 32. 
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2.4 Solutions for Amelioration of Poverty 

In a famous speech about poverty, Nelson Mandela stated that: 

Like slavery and apartheid, poverty is not natural.  It is man-made and can be 

overcome and eradicated by the actions of human beings.536 

The significance of this statement for purposes of this thesis is that it is possible to 

identify methodologies for amelioration of poverty. This section refers to literature 

which indicates, either overtly or by implication, ways in which this could be 

achieved.  

2.4.1 Proposed Poverty Amelioration Solutions Related to Political and Ideological 

Considerations 

The conceptualisation of poverty amelioration solutions is potentially assisted by an 

understanding of the underpinning theories and ideologies that form the basis of 

the solutions under consideration, as is illustrated by the various categories of 

solutions under discussion in this section.  

2.4.1.1 Understanding the Ideological Foundations and Dimensions of Poverty 

Studies 

Du Toit537 outlines eloquently how poverty studies must be informed by ideological 

issues. He highlights the fact that poverty is a contested concept underpinned by 

ideologies about the nature of society, issues pertaining to suffering and humanity, 

and the obligations associated with citizenship, community membership and 

solidarity. These insights suggest that understanding the nature of the ideological 

underpinnings of poverty is a necessary precursor to developing solutions for its 

amelioration.  

Solutions for ameliorating poverty need to be formulated with cognisance of the fact 

that policy is almost never value-neutral.538 Policy may reflect anomalies such as 
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having a resource such as water held in trusteeship by the state, but nevertheless 

having the state regulate its distribution according to the principles governing 

liberalism and markets.539 Thus, it is well justified to interrogate assumptions and 

ideologies underpinning policy that has impacts upon the poor, as part of initiatives 

towards poverty amelioration. Policy innovations can be made through affording 

due recognition to the role of ideas in driving policy change.540   

An equity based social regime may have to the potential to limit economic growth 

in the interests of protecting the environment, and at the same time serve as a tool 

for redistributing wealth.541 Consideration for improving the lot of the poor informs 

this position. Underpinning ideologies of environmental conservation and 

redistribution of wealth can serve to foster an understanding of how to ameliorate 

poverty. 

Some legal academics venture to indicate that poverty amelioration could and 

should occur within the political realm. It is arguable that the political dimensions of 

poverty must be acknowledged in order to forge solutions for its amelioration.542  It 

is furthermore important for legal analysis to consider the role of politics and 

economics in poverty studies. 543     

Ideological and factual awareness raising in policy makers is a necessity for moving 

towards policy amelioration.544 This section has served to explain that an 

understanding of the ideologies that support either poverty itself or poverty 

amelioration, can aid in conceptualising poverty amelioration solutions.  Such an 

understanding must of necessity underpin and inform the workings of the three 

branches of government insofar as they relate to poverty issues.  
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2.4.1.2 Understanding Poverty in the Context of Social Justice 

Another famous statement by the late Nelson Mandela declares that overcoming 

poverty is not a matter of charity, but of justice.545 This situates poverty amelioration 

squarely within the area of concern of the justice system.   

The sources cited in this section mostly link poverty amelioration to social justice. It 

would arguably be more correct to view poverty in the context of a broader 

conceptualisation of justice with social, economic and political dimensions, because 

many of the conceptualisations of social justice cited overlap into the realms of 

economics and politics. This should be borne in mind in the discussion that follows. 

Aside from being a matter of justice generally or of social justice specifically, poverty 

is concerned with distributive justice. With political leaders across the world failing 

to challenge the economic world order, distributive justice has failed to materialise 

in the global South.546 This is associated with ongoing poverty and inequality in 

developing countries.547 

It is arguable that the interests of the poor are potentially better served by 

distributive justice rather than reparative justice.548 Reparative justice is the 

addressing of individual claims as symbols of justice that is required, without taking 

into account systemic problems.549 By contrast, distributive justice is associated with 

broad social justice and equity.550 

Bottom-up generative justice may be seen to be the most egalitarian form of 

justice.551 This entails peer to peer production, gift exchanges of labour value, 

community agro-ecology and restorative approaches to civil rights.552 Although this 
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548  Du Toit 2013 Journal of Agrarian Change 3.  
549  Du Toit 2013 Journal of Agrarian Change 3. 
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is a novel concept, it is strongly arguable that the outcome would be favourable to 

the poor.  

Social justice is associated with the application of egalitarianism.553 An 

understanding of the doctrine of egalitarianism could be a mechanism to overcome 

poverty and inequality.554  This could help to compensate for the fact that inequality 

still prevails across the world, despite universal suffrage and capitalism.555 However, 

egalitarianism may not be readily attainable due to citizens making only attenuated 

demands for redistribution.556 This may limit the potential of the doctrine as a basis 

for poverty amelioration.557 By the same token, egalitarianism may be understood 

to be a potential poverty amelioration solution. 

Substantive equality, as endorsed in the National Coalition for Gay and Lesbian 

Equality case,558 is essential for justice, and serves to mitigate the adverse effects 

of inherent differences.559 The concept of substantive equality may be used for 

addressing poverty – it posits the equalisation of society on many levels, including 

but not limited to material means.560 

It is arguable that poverty amelioration may depend upon environmental 

sustainability.561 Thus it is possible to envision a form of justice in which 

environmental conservation and reparation are integral components of poverty 

                                        

553  Egalitarianism is a philosophical perspective that emphasizes equality and equal treatment 
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amelioration. This position undoubtedly has validity in circumstances where 

environmental degradation and poverty are mutually entwined.562 

Law and social justice must of necessity be intertwined, forming a single coherent 

whole reflecting justice and fairness, with everybody treated with equal care and 

concern.563  This would root jurisprudence in social science, with the goal of 

achieving maximum social welfare.564 

Poverty in South Africa may be seen as a violation of human rights and thus a social 

injustice, since the Constitution recognises the human right to fulfilment of needs.565 

The prevalence of poverty is an indication that transformation is not complete.566  

Where periods of conflict have been endured, as was the case in South Africa during 

apartheid, transitional justice may require that special provisions of redress be 

adopted, for example recovery of resources stripped from the economy during time 

of conflict.567 Such an initiative would enhance resources available for development 

and benefit the poor. It is a central tenet of social justice that the state makes 

positive provision of socio-economic goods for its citizens, and that inaction in this 

regard is injustice.568 Thus social justice may be conceptualised as a system of pro-

active welfare provision on the part of the state. Such a system, if implemented, 

would hold positive benefits for the poor. 

Social justice may in addition be conceptualised around understanding what 

constitutes a ‘good life’, in its own right, and also as a means of understanding what 

is lacking in the lives of the poor.569 Three features of social justice need to be 

considered as part of this analysis – acknowledging human “sameness” and needs, 

affording moral worth and equal respect to everyone, and acknowledging the 
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arbitrariness of good fortune.570 A communal commitment to prioritising the needs 

of the poor, coupled with an ethic of care, is an important necessary foundation for 

social justice.571 

The pursuit of social justice entails a positive duty to help those in need, rather than 

only a passive requirement to do no harm.572 It is arguable that a revisiting of the 

Constitution would enable it to become more socially transformative, by the 

introduction of elements of restorative and reparative justice.573 

Societal transformation may entail fostering an understanding of social dynamics 

from the perspective of those who are subjugated.574 This would highlight conflicting 

rationalities and power dynamics in society, as a basis for social transformation and 

the achievement of social justice.575   

The writings cited in this section, read collectively, illustrate that an understanding 

of the intertwined relationship between poverty and justice can serve as a significant 

precursor to finding ways to ameliorate poverty. Such an understanding should 

underpin and inform the position of each of the three branches of government with 

regard to poverty issues. 

2.4.1.3 Acknowledging the Primacy of Constitutional Values 

There is an argument to be made for the placing of constitutional values first in the 

adjudication of matters pertaining to socio-economic rights fulfilment. It is 

problematic that the legal framework does not allow the values espoused by the 

Constitution to infuse into social reality.576 Practices espoused in the courts are 

arguably not geared towards this purpose.577  Courts dealing with issues pertaining 

to poverty and socio-economic rights should in the first instance consider 
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constitutional norms and values, rather than being focused upon the separation of 

powers doctrine578 and the reasonableness of government programmes.579 The 

judiciary can play a role in acknowledging this as an integral part of its 

jurisprudence. The executive can similarly do so by using these norms and values 

as benchmarks in its work. The legislature can also contribute to reinforcing 

constitutional values in its legislative development work.  

2.4.1.4 Focusing on Substantive Transformation and Supplementing the Income 

of the Poor 

Social and institutional reforms are needed in South Africa in order to create a 

society in which fundamental rights are realised and poverty ameliorated. It is 

important that substantive transformation should precede or occur concurrently with 

reconciliation.580 Reconciliation is arguably the second best option to substantive 

transformation, and the economy must provide circumstances which constitute 

favourable conditions for reconciliation to be possible.581  

There are movements across the world to introduce and implement a basic income 

grant as a means of equalising humanity, and as such serving as a fundamental 

transformative and reconciliatory instrument for ameliorating poverty. The feasibility 

of basic income schemes has been analysed in detail by De Wispelaere and Noguera, 

who conclude that they require feasibility on four levels to be viable, these levels 

being strategic and political, institutional, psychological and the labour market 

level.582 A full analysis of the virtues or lack thereof of basic income schemes is 

outside the ambit of this thesis, however it bears recognising that they constitute a 

substantive socio-economic and institutional intervention which could have profound 

significance for ameliorating poverty. 
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It is incumbent upon all three branches of government to seek and promote means 

of ensuring that transformational efforts are substantive in nature and make a real 

difference to the lives of the poor. 

2.4.1.5 Revisiting Traditional Ideologies and Considering New Ideologies in the 

Context of Poverty Studies 

A revisiting or reconsideration of traditional ideologies may serve as a means of 

finding solutions for poverty amelioration, either directly or indirectly.  The adoption 

of new ideologies may be a valuable means of addressing poverty. The ideologies 

warranting reconsideration are neoliberalism, liberalism and libertarianism, and 

colonialism. Those warranting fresh consideration for purposes of addressing 

poverty are positive discrimination, meritocracy, and developmentalism.  

The dismantling or repurposing of neoliberalism may be a means to achieve social 

and economic goals for the benefit of the population, which in turn would serve to 

ameliorate poverty.  There is an argument to be made for the state having a central 

role in development theory, with the dismantling of neoliberalism to occur at the 

same time.583  

It is arguable that neoliberalism should be repurposed to take into account the 

specific circumstances that prevail in the South African context.  In this context, 

where being able-bodied is not a guarantee of finding work, it may be apposite to 

introduce a basic income grant as a means to alleviate poverty in the neoliberal 

context.584  

Liberalism and libertarianism are two ideological positions that have relevance to 

poverty amelioration, being potential causal factors in creating and entrenching 

poverty. Vallentyne undertakes an analysis of libertarianism and its functions in the 

modern world which is relevant to addressing poverty issues.  He explains that 

modern libertarianism recognises the need for some form of material equality 
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between people.585 It is now possible to argue, he says, that given the failure of 

markets to achieve an equitable social structure, state intervention may be more 

effective and open up equality of opportunity.586 This position can be extrapolated 

to posit the theory that state intervention to redress inequality and poverty is 

necessary. 

It may be appropriate to pursue non-eurocentric thought and a decolonial 

imagination, as well as a recognition of a “sociology of absences”, recognising what 

is lacking in society, in order to conceptualise solutions to poverty in a neo-colonial 

milieu such as South Africa.587 African societies have historically been entrapped 

within colonialism, which still pervades their functioning notwithstanding the formal 

withdrawal of colonial powers. Power relations associated with colonialism continue 

to define culture, labour, intersubjective relations and knowledge production.588 

Western models of growth and development, including eurocentrism, have prevailed 

notwithstanding the modern view that people should be allowed to choose their 

own destiny.589 These social trends have the effect of maintaining the status quo 

and stifling social change in post-colonial societies such as South Africa, and this 

does not bode well for amelioration of poverty. Overcoming this entrapment would 

serve to facilitate social transformation and could serve as an underpinning force 

towards poverty amelioration. This could be achieved with targeted policy and 

legislative interventions to undo the last vestiges of colonialism, as well as through 

social programmes to raise awareness of the pernicious nature of the entrapment.  

Positive discrimination590 may be a methodology to achieve social justice.591 This 

entails giving more to those who suffer deprivation than to those who are favoured 

with privilege. Logically, this must be a vehicle for improving the lot of the deprived, 
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and therefore ameliorating poverty, and it is a principle which could be applied more 

broadly in the allocation of socio-economic resources for purposes of poverty relief. 

The concept of meritocracy may be one which is relevant to poverty amelioration.  

It is founded on the notion that people get what they deserve or have worked for, 

and on the notion that everyone should enjoy equal opportunities. 592 However for 

meritocracy to be of value in poverty amelioration, there would first have to be a 

levelling of the playing field via a redistributive process, with meritocracy being 

implemented thereafter. 

A developmental approach in dealing with poverty may be useful for amelioration 

thereof. This may include dealing with poverty issues as a factor in development, 

and seeking to pursue the social good.  A developmental approach to poverty relief 

entails ‘sharpening’ of rights and tackling issues of material and resource 

distribution.593  An approach of democratic experimentalism could be a means of 

driving development and poverty relief.594 It is arguable that a developmental 

approach to poverty relief holds greater practical value than more theoretical 

approaches and is likely to produce tangible results as it is focused on hands-on 

practical relief measures.  It may be of value to restructure society into a democratic 

developmental state which espouses a value system that addresses inter alia 

psycho-social-political matters.595 Such a state could provide for collaborative roles 

for all members of society and the empowerment of the poor.596 Substantive social 

and institutional changes would be needed in South Africa in order to mould the 

country into a true developmental state, which would help to address poverty.597 A 

developmental state involves active intervention, and discipline and guidance, by 

the state. It must furthermore be autonomous and embedded in civil society 
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networks oriented towards core national development goals, and must be free from 

elite capture.598 

A developmental state should arguably be fostered in South Africa comprising a 

social compact between business, government and labour for investment, 

innovation and the development of small, medium and micro enterprises. This would 

lead to economic empowerment and positive spin-offs for the poor.599  

The literature on the possibility of South Africa becoming a developmental state is 

largely reflective of an assumption that development per se is an instrument for 

poverty relief, and it does not fully analyse what form of development is desirable.  

In particular, there is a dearth of writing on whether development should take place 

within the current neoliberal capitalist political framework prevailing in South Africa, 

or within an alternative framework. 

Revisiting traditional ideologies and pursuing new ideologies should be undertaken 

by government, in its three branches, as part of a general imperative to ameliorate 

poverty. 

2.4.1.6 Pursuing Social Democracy and Socialism 

Social democracy may be a vehicle for ameliorating poverty. It is important to 

understand the difference between social democracy and socialism. The former is a 

system whereby private ownership of capital is preserved, and a measure of 

redistribution of wealth is achieved through taxation of the wealthy. The latter 

embodies a normative principle of allocation of benefits proportional to labour 

expended in production.600 Both paradigms have potential to uplift the circumstances 

of the poor. 

Le Roux, who wrote on the eve of the political transition, advocated a social 

democratic model as the underpinning ideological model in South Africa.601 He 
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emphasised the need for redistribution notwithstanding high rates of economic 

growth.602 The model of a social democratic state he advocated entailed democratic 

decision making with regard to economic decisions, and investment in socio-

economic goods such as education, health and housing.603 At the time of Le Roux’s 

writing the dominant ideology within the ruling ANC, as reflected in the RDP, 

accorded with his views.  In hindsight it seems clear that the lot of the poor would 

have been improved if an ideology of this nature were pursued in South Africa. 

Writing prophetically, approximately at the time of the ANC’s transition from the 

RDP to GEAR, Luiz outlined the dire consequences for the poor of leaving the 

provision of social services to the market, reproaching government for the co-

existence of excess and poverty in society.604 Luiz is one of a stream of writers in 

the 1990’s who advocated the adoption of a social-democratic model to ease 

inequality and poverty in South Africa.  

The authors cited in the remainder of this section tend towards a socialist position 

with regard to addressing poverty, and a departure from conventional models of 

democracy.  The common thread running through their writings and those of the 

writers favouring social democracy is the element of redistribution of resources.   

It is arguable that that a new model of distributive justice should be implemented 

to achieve social justice and poverty amelioration, and that this should directly 

challenge settled modes of Western thought.605 This should be based on a 

recognition that the prevailing Western model of liberal internationalism cannot 

bring about economic and social justice.606 It should also be utilised to overcome 

Western liberal assumptions of the superiority of their dogma.607 
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The law must be seen as part of the broader socio-economic milieu and not as 

operating outside of it.608 Legal tools offer little to appease those who seek systemic 

revolution, and that they must be supported by redistribution of social and economic 

resources.609 The three branches of government should be cognisant of the 

limitations of law and the need to consider the broader socio-economic context in 

seeking solutions to poverty and other societal problems.  

McChesney and Foster favour socialism as a tool for ameliorating poverty, and posit 

the theory that macroeconomic reform towards the introduction of socialism is 

desirable, because capitalism has become “an irrational system which survives on 

bubbles, bloated debt, suicidal military spending and hyper commercialisation”.610 

There is an emerging trend for developing states to challenge Western liberal norms 

and the global economic institutions they legitimise.611 They seek a macroeconomic 

shift away from these norms and institutions in the interests of achieving greater 

equality, with attendant potential positive effects on poverty amelioration.612  It is 

arguably desirable that the three branches of government in South Africa consider 

a shift of this nature. 

2.4.1.7 Partnerships between Government and Non-governmental Organisations 

as a Means to Address Poverty 

Partnerships between government and the non-governmental sector may serve as 

part of a social development agenda for poverty reduction.613 This is based on the 

fact that the sector undertakes watchdog, advocacy and campaigning functions 

which are characterised by substantive community participation.614  

Non-governmental organisations may play a role in the upholding of economic, 

social and cultural rights, through investigation and exposure of rights 
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transgressions.615 This is most effective when a violation, a violator and a remedy 

can be identified.616 It can be put to use in highlighting societal and governmental 

failures to address inequality and poverty. As such it can potentially serve as a 

solution or partial solution for poverty amelioration.  

2.4.1.8 Reverting to the Macro-economic Orientation of the RDP 

Adelzadeh argues that the modelling of GEAR was deficient in that it failed to take 

into account the objectives and concerns of the RDP.617 The argument is essentially 

that in order to achieve societal transformation the macroeconomic orientation of 

the RDP should have been followed. The criticism of GEAR is that it was analytically 

flawed, empirically unsupportable and unsuitable for South Africa, and that once 

implemented would lead to disappointment and failure in achieving the RDP 

objectives and transforming inherited patterns of inequality.618 In the process of 

research for this thesis, it has not been possible to find an analysis of how the 

trajectory of poverty in South Africa may have been different if the principles of the 

RDP had been followed instead of those of GEAR.   This is worthy of the attention 

of the three branches of government and could be an avenue for future research. 

2.4.1.9 Observations on Proposed Poverty Amelioration Solutions Related to 

Political and Ideological Considerations 

This section has attempted to highlight the need for poverty amelioration efforts to 

be informed by a knowledge and awareness of the political and ideological 

considerations which underpin them. This is a necessary precursor to finding 

solutions for poverty amelioration. All three branches of government must have an 

awareness of the theoretical and ideological foundations of the work they must do 

towards poverty amelioration. 
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2.4.2 Possible Social Solutions for Poverty Amelioration 

There are a variety of writings which highlight the social dimensions of poverty. 

Addressing the issues presented by each could constitute poverty amelioration 

solutions, as will emerge from the discussion to follow. 

2.4.2.1 Potential of Human Agency to Overcome Poverty 

The notion of human agency as a means to overcome poverty is one which has only 

been sketchily considered by academics. Constitutional transformation is however 

fundamentally a people-driven process. 619  The Constitution embodies guidelines for 

human choices, and people can choose to uphold its principles.620  The Constitution 

may be seen as an instrument for the fulfilment of the promise of an egalitarian 

society in which equality prevails. This position places an onus on people, 

individually and as a collective, to work towards this goal.   

An expanded form of Sen’s capability theory may be of value as a means of 

empowering people and enhancing their human agency, and by implication 

ameliorating poverty.621 This would focus on the enhancement of human capability 

per se rather than on human functionality in an economic context, enhancing inter 

alia genuine choice, agency and personhood.622 This approach represents both an 

ideology of human empowerment and an emphasis on the agency of humans in 

moulding their lives and opportunities, and as such could be deployed towards 

poverty amelioration. 

Oxfam proposes a new economic model which, it argues, would serve to overcome 

inequality and economic hardship.623 It posits the establishment of a more “human” 

economy forged through human agency, which puts workers first and disallows 

corporate profit mining by executives and shareholders.624 It recommends a number 
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of social justice interventions in order to achieve a more egalitarian society, such as 

universal free services, a social protection floor, regulation of wages, gender 

equality and addressing income inequality.625 These interventions, taken collectively, 

have the potential to contribute towards poverty amelioration. 

Poverty and a lack of social cohesion are closely intertwined in South Africa.626 

Poverty, unemployment and service delivery protests are associated with negative 

social cohesion.627 Social cohesion may be understood as “the extent to which people 

are co-operative, within and across group boundaries, without coercion or purely 

self-interested motivation”.628 This is a potential force for mitigating poverty.  

An additional focus area of the potential of human agency to overcome poverty lies 

in encouraging citizens to become fuller and more transformed citizens, rather than 

citizens interested only in personal gain and well-being.629 Citizens acting collectively 

to realise the poverty-relief imperatives derived from the Constitution could be a 

powerful force for poverty amelioration. 

It is important to understand that social exclusion, which is a feature of poverty, is 

something that is foisted on people, which means that it is the product of human 

agency.630  This position is a cogent argument supporting the position that poverty 

is a creation of society, and therefore its resolution or amelioration must similarly 

be a social process, effected by societal and human effort. Addressing social 

isolation suffered by the poor can be a force for mitigation of poverty.631 Practices 

such as othering, labelling and stigmatising create social isolation which perpetuates 

poverty.632 Practices by communities, individuals and institutions to diminish social 
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isolation suffered by the poor can serve to ameliorate poverty. This may be done 

for example through human initiative in the area of public health management. 633 

Social justice and poverty amelioration may be dependent upon a communal 

commitment to prioritising the needs of the poor, and invoking an ethic of care and 

human empathy.634   Equality is associated with mutual caring between people, with 

reciprocal care being exchanged without any expectation of benefit.635 Thus 

communities can benefit their members via mutual support - this is arguably a model 

that could be useful for poverty amelioration.  

The fostering of social solidarity between citizens may be a means of effecting 

wealth redistribution and thus poverty alleviation.636 It is arguable that the fulfilment 

of the rights of others should be a positive obligation, rather than just a requirement 

for no harm or non-aggression.637  

Associated with the invocation of human initiative to ameliorate poverty, is the 

notion that people should collectively be mobilised for this purpose. Dugard 

enthuses about the community mobilisation which led to the Mazibuko case against 

the City of Johannesburg, as a force for changing circumstances of poverty.638 Her 

article was written before the Constitutional Court outcome which upheld the 

position of the City of Johannesburg, but it nevertheless presents an interesting 

perspective on how community mobilisation can be a force for change. Such 

mobilisation rather than litigation may be more effective as a mechanism to achieve 

transformative constitutionalism. Engagement between governors and those 

governed in order to find solutions for the delivery of tangible solutions to realise 

rights is arguably the most powerful force for changes necessary to achieve poverty 

amelioration.639 Political mobilisation is arguably more effective than litigation as a 

tool for long term change, and that social and political imperatives must of necessity 

                                        

633  Sanders and Chopra 2006 American Journal of Public Health 76. 
634  Smith 1997 Environment and Planning 33-34. 
635  Olsaretti 2013 Economics and Philosophy 461. 
636  Seekings 2016 European Journal of Social Theory 207. 
637  Block 2015 American Journal of Economics and Sociology 46. 
638  Dugard 2008 South African Journal on Human Rights 588.  
639  Ndlovu Transformative Constitutionalism: the Best Tactic to Achieve It  64. 



 

114 

precede litigation.640 If applied this could have positive ramifications for the 

amelioration of poverty. 

Assisting those in poverty with necessities of life is arguably a basic duty of 

justice.641  This position is contrary to libertarian arguments against such a duty, 

which are based on the notion of a duty only to do no harm, but not to do anything 

positive.642 A caring society with members who actively assist one another with 

fulfilment of their material needs is potentially a powerful vehicle for poverty 

amelioration. This is illustrated by the survival methodologies used in rural 

communities in South Africa, with community support being a safety net against 

poverty, especially to assist the elderly.643 

The roles of people in promoting social justice may be enhanced through 

understanding and applying the principles of distributive and procedural justice.  

Tyler explains the distinction between the two – distributive justice is concerned 

with resource matters in society and procedural justice with relations between 

people.644 Social justice may be achieved through the understanding and 

implementation of these underlying rationales for action.  

Where people are able to make unconstrained choices, these choices may determine 

how just or unjust a society is.645 The circumstances of the wealthy are often not 

meritoriously earned but may be accidental.646 People are free to choose against 

social habit and self-interest.647 Societal functioning in the broad sense is thus an 

aggregate of the social behaviour of individuals.  People have the power to pursue 

and promote distributive justice.  

A collective reading of the authors cited in this section establishes clearly that 

poverty may be seen as a product of human agency, and this allows one to argue 
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that it can therefore be ameliorated via human agency. Government can exercise 

influence over human agency to an extent, through awareness and educational 

programmes, and possibly through incentivising pro-poor action, for example via 

tax relief. In the next section the power of utopian thought, also an exercise of 

human agency, to ameliorate poverty, is considered.  

2.4.2.2 Utopian Thought as a Vision Underpinning Poverty Amelioration 

Utopian thought and ideology can contribute towards inspiring solutions towards 

poverty amelioration.  Ideology, which is backward-looking, is distinguishable from 

utopian thought, which is forward-looking.648 Utopian thought is useful in that it may 

suggest the breakdown of existing power relations.649 It enables the development 

of an historical consciousness which allows the imagining of qualitatively new social 

relationships and the role of people as causal agents in effecting these.650 Utopian 

thought undertaken in the past becomes ideology in hindsight, and it serves to 

explicate events, situations and causes of human action, also serving as an 

informant to political action.651 Ideology is useful for grounding of political actions 

and the communication of ideals between groups.652  

Reforms in modes of thinking in sociology and economics may be a powerful force 

for poverty amelioration.653 Thus it is possible to develop theories such as one 

supporting universal basic income, which could create a classless society in which 

one could choose how to live.654 Economics should become aligned to other social 

sciences, it is arguable, in order to enable this to happen.655 Utopian thinking is an 

innovative idea in the realm of poverty studies which has not yet been widely 

considered by academic authors, but it is of potential value in that it supports the 

consideration of how to ameliorate poverty in a forward-looking and innovative way 
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without the constraints of existing paradigms and models.656 Government could 

consciously adopt a forward-looking and imaginative position with regard to 

conceptualising solutions to poverty. This would be driven primarily by the 

executive, with support from the other branches. 

2.4.2.3 Invoking Morality and Ethics and Establishing Norms and Values 

The espousal of moral and ethical principles, or norms and values, could assist with 

poverty amelioration. Conceptually this is an attractive idea, albeit beset by the 

problem that morals, ethical principles, norms and values may be subjective in 

nature. Theoretical connections may be forged between ethics and economics, and 

this would promote the idea of instilling in contemporary life a stance towards 

understanding the immorality of inequality.657   

Pieterse658 gives consideration to the underpinning ideological foundations of the 

ways in which the judiciary and society view the fulfilment of socio-economic 

rights.659 Judges need to pursue a shared moral premise grounded in political and 

legal theory, he indicates. Thus he makes a cogent argument for the infusion of 

moral considerations into the socio-economic rights realm.  

Crocker, 660  in his writing on development and global ethics, posits consideration of 

five focus areas in looking at the causes of injustice. His work is not specific to 

poverty, but he creates an ethical framework for human empowerment which is 

valuable in understanding how poverty could be overcome. The first of these focus 

areas is inequality in power, which is stated to be a factor determining the social 

and economic fate of citizens in developing countries.661 The second is agency and 

empowerment, which is the power of self-determination and having external 

                                        

656  See Knowledge date unknown https://knowledge.insead.edu/blog/insead-blog/the-wise-

power-of-utopian-thinking-11471, at which it is explained that utopian thinking is the 
imagining of an ideal world, which is a powerful tool for enhancing proactivity and leading 
organisational transformation. 

657  Huda 2015 Journal of Arts and Humanities 42. 
658  Pieterse 2004 South African Journal on Human Rights 417. 
659  Pieterse 2004 South African Journal on Human Rights 383. 
660  Crocker 2014 Journal of Global Ethics 245. 
661  Crocker 2014 Journal of Global Ethics 249. 

https://knowledge.insead.edu/blog/insead-blog/the-wise-power-of-utopian-thinking-11471,
https://knowledge.insead.edu/blog/insead-blog/the-wise-power-of-utopian-thinking-11471,
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conditions to realise this.662 The third consideration is the fostering of development 

and democracy – local democracy driving the development agenda, and no risk of 

elites capturing the development process.663  The fourth focus area is overcoming 

corruption, which is a major driver of power imbalances.664  The fifth consideration 

is the driving of transitional justice, which is important for reckoning with past 

wrongs.665 He provides a potentially useful ethical framework for the empowerment 

of the poor and the amelioration of their situation.  

Applied ethics is an approach of using an ethics framework to address real world 

problems, for example issues pertaining to climate change.666 The principle of 

applying ethics in this way may be equally applied to issues pertaining to poverty, 

with the aim of addressing the real world issues plaguing the poor.  

The infusing of the values reflected in the Constitution into social reality could 

further be achieved by the application of normative principles.667 The application of 

norms to social issues could serve to rank outcomes on an ethical-moral scale.668 

This would provide fresh perspectives on addressing poverty amelioration.  

Social and economic development must take place within a moral and ethical 

framework which is informed by norms and standards, and it is only worthwhile if 

lives are improved and people are not disadvantaged.669 Thus specific moral and 

ethical dimensions in developmental policy should be pursued in order to better the 

lives of the poor. 

Collectively, the authors cited in this section serve to illustrate how morals, ethics, 

and norms and values may serve to provide frameworks for finding solutions to 

poverty amelioration. Thus, they provide important guidelines for the three 

branches of government to follow in pursuing such solutions. 

                                        

662  Crocker 2014 Journal of Global Ethics 249. 
663  Crocker 2014 Journal of Global Ethics 249.  
664  Crocker 2014 Journal of Global Ethics 249. 
665  Crocker 2014 Journal of Global Ethics 250. 
666  Becker and Brown 2013 Ethics, Policy and Environment 37. 
667  Rapatsa 2015 Acta Universitatis Danubius Juridica 19. 
668  Silva-Leander and Seth 2017 Social Choice and Welfare 2. 
669  Agbude, Adoba and Etete 2013 Research on Humanities and Social Sciences 8. 
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2.4.2.4 Addressing the Psycho-social Aspects of Poverty 

An understanding of psycho-social phenomena could make a contribution towards 

framing appropriate responses to poverty, if coupled with a sensitivity to its human 

and psychological aspects.670 Wilson and Dugard671 bemoan the fact that 

consideration of poverty is sometimes sidelined as a banal issue. Thus it is 

downplayed somewhat in theoretical discourse.  They argue that in order to 

understand the phenomenon fully one needs to consider the lived experience 

associated therewith. In similar fashion Liebenberg672 emphasises the need to 

understand the qualitative experience of poverty. These are useful approaches 

which serve to create a broader perspective on and a deeper understanding of 

poverty. 

Deutch, writing in 1975, writes of the need for a new “social psychology” to address 

human needs, and by implication poverty.673  Although his writing emanates from 

the 1970s, it remains a cogent and relevant critique of issues relating to the 

orientation of contemporary society. His envisaged new social psychology, which is 

particularly relevant for developing countries, is based not only on equity, which 

was the prevailing ideology of the Western world at the time, but on equity, equality 

and need.674 These factors as underpinning values in addressing the amelioration of 

poverty are no less relevant today than at the time of his writing.  

The writings of Du Toit675 are probably the most eloquent, especially in the South 

African context, in describing the vulnerabilities of the poor. He puts forward the 

position that the amelioration of poverty is dependent upon an understanding of the 

structural dimensions of vulnerability, one which is lacking in conventional 

development economics and econometrics. He points out that there is a plethora of 

academic writing on the links between power, agency, culture, identity and history 

                                        

670  Metz 2016 Res Publica 333. 
671  Wilson and Dugard 2011 Stellenbosch Law Review 667. 
672  Liebenberg 2001 South African Journal on Human Rights 239. 
673  Deutch 1975 Journal of Social Issues 137. 
674  Deutch 1975 Journal of Social Issues 149. 
675  Du Toit 2005 PLAAS Chronic and Development Studies 1-18. 
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which can be deployed to seek reflective and incisive insights into the ways in which 

these are linked to the distribution of resources in society.676 This orientation would 

obviously lead to a deeper understanding of issues pertaining to poverty. 

The prevailing views in the literature referred to above, are premised upon the 

notion that poverty has psycho-social dimensions, and that these dimensions 

represent a hardship for the poor. Thus it may be said that they support the position 

that the lives of the victims of poverty could potentially be improved if their psycho-

social hardships were addressed.  Regrettably none of the authors cited ventures 

into the realm of considering how best to remedy psycho-social disadvantage in the 

context of poverty. This would be a worthy subject of future research by social 

scientists. The executive could drive a programme to raise awareness and seek 

solutions in this regard, and the other branches of government could play a 

supportive role. 

2.4.2.5 Ubuntu 

The inclusion of Ubuntu677 into policy as a mechanism to deal with poverty and other 

forms of deprivation and alienation,678  is a vast and complex topic which cannot be 

adequately dealt with in this thesis. It is noteworthy however that it holds vast 

potential as a foundation for a more humane and caring society which addresses 

the needs of the poor. This is due to the fact that it posits a social framework of 

mutual support and caring across society. Government can develop the concept into 

one which infuses executive action and legislative development, and the judiciary 

can play a supportive role in acknowledging the importance of the concept in judicial 

interpretation and orders. 

 

                                        

676  Du Toit 2005 PLAAS Chronic and Development Studies 12. 
677  The meaning of Ubuntu is described in the following extract from Global Citizen: “‘Umuntu 

Ngumuntu Ngabantu’ or ‘I am, because you are’ is how we describe the meaning of Ubuntu. 
It speaks to the fact that we are all connected and that one can only grow and progress 

through the growth and progression of others.” 
https://www.globalcitizen.org/en/content/ubuntu-south-africa-together-nelson-mandela/. 

678  Nkondo 2007 International Journal of African Renaissance Studies 95. 

https://www.globalcitizen.org/en/content/ubuntu-south-africa-together-nelson-mandela/
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2.4.2.6 Acknowledging the Limits of Socio-economic Rights 

The transformative potential of the human rights regime in South Africa may be 

limited. The fact that rights are formulated, interpreted and enforced by institutions 

that are embedded in the political, social and economic status quo, and thus support 

the basic tenets of the existing social-political-economic regime, impacts negatively 

upon their transformative potential. 679  Institutions involved in the formulation, 

interpretation and enforcement of rights need to be examined, critiqued and 

potentially reconfigured in order to provide for the realisation of rights. It is 

important for scholars in the realm of poverty and its amelioration to understand 

that the human rights regime, providing for socio-economic rights, may be weak in 

the face of market fundamentalism.680  Challenging this phenomenon may be more 

meaningful for poverty amelioration than relying on socio-economic rights.681In the 

context of a country mired in social protest and poverty, a realistic tackling of social 

problems would require a recognition that human rights are not a panacea for 

deprivation,682 largely because they are based on fixed notions of a subject and 

transcendental values, which do not necessarily accord with reality.683  Fulfilment of 

rights is dependent on remedies being available for such fulfilment, which includes 

the right of access to justice.684 Accordingly amelioration of poverty is not dependent 

upon having rights, but on having rights and mechanisms for their fulfilment. 

Political will is also necessary for the meaningful pursuit of rights, as is illustrated 

for example by the series of judgments relating to housing rights in Johannesburg’s 

inner city.685  In this context there is a disconnect between the upholding by the 

courts of the right to housing, and the will of the local government authorities to 

actively provide solutions. 

                                        

679  Bond “Capitalism, the Privatisation of Basic Social Services and the Implementation of Socio-

Economic Rights:  Challenges and Advocacy Strategies for Human Rights and Social Justice 

Actors, Learning from the Johannesburg Water Defeat” 2. 
680  Moyn 2014 Law and Contemporary Problems 169. 
681  Moyn 2014 Law and Contemporary Problems 169. 
682  See section 2.3.3 in which the limited nature of socio-economic rights as a determinant of 

poverty is discussed.  
683  Stewart 2014 Law, Democracy and Development 20. 
684  Holness 2013 Speculum Iuris 6. 
685  Wilson 2011 South African Journal on Human Rights 131. 
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Commodification of resources such as water may be an obstacle to human rights 

realisation.686 A human rights approach puts people first and deals with issues 

pertaining to participation, accountability, legal enforcement and the needs of 

marginalised groups.687 It is however necessary for a human rights approach to 

consider practical means for implementation to supplement the theoretical nature 

of the rights.  

2.4.2.7 The Potential of the Right to Dignity as a Vehicle for Poverty Amelioration 

A deep understanding of the right to dignity may be of value in seeking solutions to 

poverty amelioration.688  Glensy,689 in a comparative study of the understanding of 

dignity in different legal systems including South Africa, cites with approval the 

Grootboom case in which the Constitutional Court linked the right to dignity to the 

provision of basic social needs.  He posits an understanding of the intertwined 

relationship between poverty and indignity.  

Dignity may be conceptualised differently in different contexts, and it may include 

the notion that it is achieved when socio-economic goods are equally distributed to 

everyone’s benefit.690  Cases in various jurisdictions including South Africa deal with 

dignity in this context, but often in a somewhat oblique manner as part of an 

equality investigation.691  Thus the concept of dignity is blurred somewhat and there 

is a need for it to be developed and better understood to render it useful as a tool 

for social change. 

Dignity may be seen as a central value informing the interpretation of socio-

economic rights.692 It is arguable that society must respond to the specific needs of 

                                        

686  Langford 2005 International Journal of Water Resources Development 273. 
687  Langford 2005 International Journal of Water Resources Development 280. 
688  See section 2.3.3.3 in which the vexed nature of the dignity right as a determinant of poverty 

is discussed. 
689  Glensy 2011 Columbia Human Rights Law Review 65. 
690  O’Connell 2008 International Journal of Constitutional Law 274. 
691  The South African case cited is Minister of Finance v Van Heerden 2004 6 SA 121 (CC), in 

which the relationship of dignity to equality was indeed obliquely referred to. It seems that 
the author was unaware of the Grootboom case, in which the court explicitly linked dignity to 

socio-economic distribution.  The value of the article lies however in the fact that it illustrates 
the complexities associated with defining and understanding dignity.  

692  Liebenberg 2005 South African Journal on Human Rights 3. 
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groups and their relative urgency, with failure to do this amounting to an affront to 

their dignity.693 In this context, poverty may be explicitly associated with indignity.694 

Dignity is regarded as a useful underpinning value which can serve as a basis for 

socio-economic rights realisation and poverty relief.  Its role in this regard is 

however somewhat underdeveloped due to it being a somewhat nebulous and 

vague notion. Nevertheless, it has potential for development by the three branches 

of government as a theoretical foundation for action towards poverty alleviation. 

2.4.2.8 Conceptualising a Role for Business in Addressing Poverty 

Business may play a role in addressing the needs of the poor.695 There are a number 

of guidelines issued by international non-governmental organisations for business 

to adhere to the principles of sustainable development,696 but these do not have as 

strong a pro-poor focus as the Brundtland Report which originally conceptualised 

this notion.697  It is conceivable that government could deploy legislative means and 

incentive schemes to coerce or incentivise business into taking on an active pro-

poor role.  This is discussed further in Chapter 4.698 

2.4.2.9 Observations on Possible Social Solutions for Poverty Amelioration 

This section has considered a number of potential solutions for poverty amelioration 

which originate in considering and possibly re-assessing the roles of social actors in 

a social milieu in which poverty is prevalent.  These solutions are of a general kind 

and include human agency, utopian thought, deploying morality and ethics, psycho-

social interventions, pursuing Ubuntu, acknowledging the limits of socio-economic 

rights, deploying the right to dignity, and carving out a role for business in poverty 

amelioration. This is a somewhat mixed bag of solutions, but with a common 

                                        

693  Liebenberg 2005 South African Journal on Human Rights 14-15. 
694  Liebenberg 2005 South African Journal on Human Rights 13.  
695  Barkemeyer 2014 Sustainable Development 15. 
696  These organisations include the United Nations, the Organisation for Economic Co-operation 

and Development and the International Chamber of Commerce.  
697  Barkemeyer 2014 Sustainable Development 17. 
698  See also section 6.3.6.1 above where failure of corporate accountability is cited and discussed 

as a determinant of poverty. 
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denominator of utilising social dynamics and phenomena for purposes of poverty 

amelioration. As referenced in each separate section, further attention to the 

solutions posited appears in chapters 3, 4 and 5. 

2.4.3 Poverty Amelioration Solutions in the Realm of Economics 

With poverty often thought of as a lack of economic means, it is not surprising that 

a number of academic writers have conceptualised poverty amelioration solutions 

of an economic nature.  

2.4.3.1 Questioning the Economic World Order 

Palat699 explains how, with political leaders across the world failing to question the 

economic world order, distributive justice has failed to materialise in the global 

South. This is associated with ongoing poverty and inequality in developing 

countries.700 The writings of Palat suggest that questioning the economic world order 

holds the potential to improve distributive justice and hence to ameliorate poverty. 

Part of questioning the economic world order entails recognising new dimensions in 

economics. It is possible to conceptualise a form of “social economics” in which 

economics is explained with reference to cultural, political and ethical dimensions.701 

This would be associated with the introduction of ethical dimensions into societal 

dynamics, to overcome the fact that neoliberal capitalism lacks such dimensions, 

and suggests a development ethics model instead.702  The type of development 

envisaged is one which leads to a ‘good life’, of which poverty amelioration would 

be a necessary component, although it deals with the full spectrum of qualitative 

aspects of human life.703 This is useful in overcoming a major deficiency in economics 

– the fact that it does not deal with quality of life.704  There is a growing trend to 

look for deeper and more diverse dimensions in economic theory, representing a 

                                        

699  Palat 2008 Futures 721. 
700  Palat 2008 Futures 723. 
701  Astroulakis 2014 Ethics and Economics 101. 
702  Astroulakis 2014 Ethics and Economics 94-95. 
703  Astroulakis 2014 Ethics and Economics 101. 
704  Greyling and Rossouw 2017 Social Indicators Research 1053. 
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new ideological position about the nature of economics. Thus a deeper 

understanding of economics is fostered, taking into account cultural, political and 

ethical dimensions and quality of life considerations. This in turn could foster a 

deeper understanding of poverty and accordingly a better perspective of how it 

might be ameliorated by the three branches of government. 

A number of authors bear testimony to the need for shifts in macroeconomic policy 

to occur in order to address issues relevant to poverty and climate change. It is 

documented that climate change impacts are expected to be disproportionately 

harsh on the poor.705 Some scholars working on the economics of climate change 

express the view that conventional economics lacks the means to deal with climate 

change issues.706 It is noteworthy that the view has been expressed that equilibrium 

economics, which is posited on market prices reaching an equilibrium, depends on 

false assumptions and cannot explain observed phenomena associated with climate 

change.707  Fankhauser and Stern aver that the failure of conventional economics to 

adopt a development economics approach708 renders it inadequate to understand 

and deal with climate change.709 Hallegatte, Fay and Barbier710 write of the 

inadequacy of GDP, a notion founded in conventional economics, as a measure to 

                                        

705  World Bank Shock Waves: Managing the Impacts of Climate Change on Poverty 39. 
706  They refer to the standard growth model, general equilibrium theory and marginal analysis as 

being features of conventional economics. The growth model is premised upon two 

considerations.  Firstly, it is premised on labour, capital and technology together being 

responsible for economic growth.  See https://www.investopedia.com/terms/n/neoclassical-
growth-theory.asp. Secondly, it is centred to a large extent around the notion of gross 

domestic product, which is the total monetary value of all the goods and services produced in 
a country in any given period.  See https://www.investopedia.com/terms/g/gdp.asp. General 

equilibrium theory is premised on a macroeconomic principle which explains how supply and 

demand in an economy with many markets interact dynamically and eventually culminate in 
an equilibrium of prices. Marginal analysis is an examination of the additional benefits of an 

activity compared to the additional costs incurred by that same activity. Marginal refers to the 
focus on the cost or benefit of the next unit or individual, for example, the cost to produce 

one more widget or the profit earned by adding one more worker. See 
https://www.investopedia.com/terms/m/marginal-analysis.asp. 

707  Barker “The Economics of Dangerous Climate Change” 240. 
708  Development economics is a branch of economics that focuses on improving fiscal, 

economic, and social conditions in developing countries. Development economics considers 
factors such as health, education, working conditions, domestic and international policies, 

and market conditions with a focus on improving conditions in the world's poorest countries. 
See Investopedia 2022 https://www.investopedia.com/terms/d/development-economics.asp. 

709  Fankhauser and Stern Climate Change, Development, Poverty and Economics 22. 
710  Hallegatte Fay and Barbier 2018 Environment and Development Economics 217. 

https://www.investopedia.com/terms/n/neoclassical-growth-theory.asp
https://www.investopedia.com/terms/n/neoclassical-growth-theory.asp
https://www.investopedia.com/terms/g/gdp.asp
https://www.investopedia.com/terms/m/marginal-analysis.asp
https://www.investopedia.com/terms/e/economics.asp
https://www.investopedia.com/terms/e/emergingmarketeconomy.asp
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capture the effects of climate change on human well-being. The urgency to address 

climate change is a strong driver of reassessment of established economic 

paradigms. If economic reform driven by this impetus is pursued, it will be of benefit 

to the poor as they are most vulnerable to climate change impacts.  

Different proposals have been made on the type of macroeconomic shift that is 

necessary to deal adequately with climate change. Barker suggests that a “new 

economics of risk” is necessary which takes insights from other disciplines such as 

social sciences, meteorology, ethics, history, engineering, and complexity and 

evolutionary theory.711 These insights must inform risk assessments relating to 

climate change which in turn must inform mitigatory and adaptatory action.  

Fankhauser and Stern provide a detailed analysis of the type of developments 

needed in economics for the discipline to be useful in addressing climate change. 

Following the Paris Accord,712 they suggest a reshaping of the global economy is 

necessary to move towards cleaner production and reorientation of investment.713 

They go on to say that a new generation of economic models is needed which takes 

into consideration systemic dynamics and forces of transformative change.714 In 

addition they point out that economic policy needs to tackle and address 

fundamental market failures that frustrate decarbonisation, for example the 

subsidising of fossil fuels.715 Economic analysis needs to be deepened, they argue, 

to include a component of development economics that understands and 

incorporates climate change.716 The general thrust of their argument is to suggest 

analytical processes and consequent actions that will inform action that will serve 

to protect the poor against climate change.   

                                        

711  Barker “The Economics of Dangerous Climate Change” 342. 
712  The Paris Accord is an international treaty on climate change, adopted at the 21st Conference 

of the Parties of the United Nations Framework Convention on Climate Change on 12 

December 2015. It contains broad agreement on cleaner production and climate change 
mitigation and adaptation imperatives.  

713  Fankhauser and Stern Climate Change, Development, Poverty and Economics 3. 
714  Fankhauser and Stern Climate Change, Development, Poverty and Economics 15. 
715  Fankhauser and Stern Climate Change, Development, Poverty and Economics 20. 
716  Fankhauser and Stern Climate Change, Development, Poverty and Economics 22. 
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Outside of the climate change context a number of researchers reflect on the need 

for macroeconomic reform for poverty amelioration. Jagwanth and Soltau717 write of 

the need for a refocusing of macroeconomic policy to maximise the fiscal pool for 

realisation of socio-economic rights. By implication, their vision of an enhanced pool 

of fiscal resources for socio-economic rights realisation would have positive impacts 

on poverty amelioration as more resources would be available to provide basic socio-

economic amenities.  A macroeconomic shift towards economic equality, pursued 

via income equality, may be necessary if poverty amelioration is to be achieved.  

Such equality would give resources and impetus to socio-economic rights 

realisation.718  

In the context of pollution control an equity based regime for limiting economic 

growth, may serve to reduce adverse impacts of pollution on the poor.719  This would 

represent a substantial macroeconomic shift for the purpose of poverty 

amelioration. 

A further macro-economic shift to alleviate poverty may involve the rethinking of 

trade policy, entailing moving towards trade protection, development banks and 

more expansionary monetary policies, which are arguably necessary to deliver 

African nations from poverty.720  This would be a shift away from the Washington 

Consensus model espoused as part of the adoption of GEAR. 

A macroeconomic shift towards deploying the concept of sustainable development 

to develop sustainable economics would arguably be to the benefit of the poor.721  

A shift in macroeconomic policy towards a recognition of the social and relational 

nature of poverty would give recognition to the politically charged agency and power 

dynamics which pervade the issue.722  

                                        

717  Jagwanth and Soltau “Socio-economic Rights and Implications for Intergovernmental Fiscal 

Relations in South Africa” 2. 
718  Bilchitz 2002 South African Law Journal 490. See also Tregenna and Tsela 2012 Development 

Southern Africa 35. 
719  Rosales 2008 Conservation Biology 1409. 
720  Motala 2016 American University Business Law Review 49. 
721  Dokurno and Fiedor 2016 Gospodarka Narodowa 9, 22. 
722  Gentle “Poverty and Social Movements” 360. 
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A macroeconomic system that is beset by consumerism and rampant consumption 

of resources should be transformed in order to equalise resources across the 

population. 723  If an ethics of moderate consumption could be restored in developing 

countries, this would make a positive contribution to the well-being of people 

including the poor. 

Zhanje and Tala724 highlight the need for understanding of a concept referred to as 

“poverty reduction elasticity” in order to conceptualise how poverty may be 

ameliorated.  This is conceptualised as the extent to which economic growth is able 

to achieve poverty reduction. They point out the importance of understanding that 

there is not necessarily any causal relationship between economic growth and 

poverty amelioration.725 They also refute the suggestion that conventional economic 

growth improves the lot of the poor through a trickle-down effect. Policy should 

target poverty instead of growth, they argue, and this may entail anticipating that 

there may be rises and falls in poverty in the process of securing its longer term 

amelioration.726  This is a significant paradigm shift in considering whether economic 

growth is able to reduce poverty. 

The scholarship relied on above bears testimony to the fact that a questioning and 

possible reconsideration of the prevailing economic order is warranted in seeking 

solutions for poverty amelioration. In particular a number of potential 

macroeconomic shifts have been referred to which warrant the consideration of the 

three branches of government. Macroeconomic policy is primarily the concern of the 

executive, although the other branches of government can lend support to 

macroeconomic change through legislative and adjudicative reforms. 

2.4.3.2 Executive Budgeting 

                                        

723  Poruthiyil 2013 Journal of Business Ethics 737. 
724  Zhanje and Tala 2016 Journal of Public Administration 282. 
725  Zhanje and Tala 2016 Journal of Public Administration 290. 
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128 

The realisation of socio-economic rights, and accordingly the amelioration of 

poverty, requires government to develop new decision-making frameworks for 

budgetary allocation for this purpose. Government must use empirical data to inform 

budgets that allocate sufficient resources for socio-economic rights realisation and 

poverty alleviation. 727   This must of course be backed up by processes to ensure 

that data is available with regard to deprivation amongst groups who face 

discrimination on the basis of race, gender, disability, income and geographical 

location.728  

Baxi729 puts forward a proposal that “constitutional economics” needs to be 

developed from the perspective of ordinary members of society. An essential 

component of this is national allocative budgeting, which must be done coherently 

and transparently. She advocates for the introduction of a “demosprudence” to 

replace jurisprudence in addressing allocation of resources,   which would overcome 

the shortcomings of jurisprudence as a method of addressing socio-economic rights 

issues.730 Thus Baxi recommends a system of resource allocation and budgeting 

which is fully cognisant of the demographics and needs of all citizens including those 

afflicted by poverty. 

Budgetary resource allocation must observe the principle of deploying resources 

where the greatest need exists.731 This is a sound principle for targeting of resources 

according to the extent of deprivation, which ensures that the poorest are given 

priority. It also fulfils the imperative of achieving redistributive justice. 

The significance of budgetary provision for socio-economic rights fulfilment and 

poverty amelioration is obvious, but it is noteworthy that it has never been the main 

subject of socio-economic rights litigation in South Africa. It remains to be seen 

                                        

727  Matthews and Mc Laren Budget Analysis for Advancing Socio-economic Rights 6. 
728  Matthews and Mc Laren Budget Analysis for Advancing Socio-economic Rights 7. 
729  Baxi “Preliminary Notes on Transformative Constitutionalism” 48. 
730  Baxi “Preliminary Notes on Transformative Constitutionalism” 49-50. The shortcomings 

referred to are deference on the part of constitutional justices to the executive, indictment of 
judges by constitutional scholars, the prevalence of constituency interests in the politics of 

protest, and the executive having the “last laugh”. 
731  Motsoeneng Monitoring and Evaluating the Progressive Realisation of the Right to Water and 

Sanitation in South Africa 1-120. 
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whether the veil of judicial deference, which is a barrier to direct challenges to 

government processes and decisions, will be pierced in the future, so as to allow 

challenges of this nature. 

2.4.3.3 Linking Economics and Ethics 

Addressing poverty amelioration in a meaningful manner requires that government 

should foster an understanding of the potential role of ethical considerations in 

economics. Traditionally economics has eschewed ethical considerations and 

posited self-interest.732 It is arguable that a new line of thinking is needed in 

economics which entails an ethical methodology and purpose.  Traditional economic 

theory does not explore the moral ecosystem within which economics functions, 

neither the importance of moral capabilities for inter-human cooperation.733 An 

economic system favouring poverty amelioration requires an acknowledgement of 

its ethical dimensions, in particular that there are flaws in defining economic 

efficiency as net value created.734 

As part of the inclusion of ethical dimensions in economic theory, traditional 

economic goals should arguably be downgraded and more attention given to 

redistribution of wealth and the well-being of the poor and marginalised.735 Societal 

goals may be undermined when economic goals are prioritised.736 

The infusion of ethical considerations into economics may assist in the development 

of a new collective consciousness, which could be incentivised by the state, which 

encourages a form of collective behaviour that contradicts self-interest and thus 

encourages poverty amelioration.737 

                                        

732  Alvey 2015 Journal of Social Science 137. 
733    Wight 2015 Ethics in Economics: A Critical Thinking Approach 5. 
734  Wight 2015 Ethics in Economics: A Critical Thinking Approach 8, 11.  See also Gasper “The 

Ethics of Human Development and Economic Displacement” 1-4. 
735  Poruthiyil 2013 Journal of Business Ethics 735. 
736  Poruthiyil 2013 Journal of Business Ethics 735. See also Irlenbusch and Villeval 2015 Current 

Opinion in Psychology 91, who say that market participation by individuals and corporations 
is associated with materialistic values and dilution of individual responsibility. 
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Government should be cognisant of the fact that if economic governance were to 

proceed on the basis that ethical considerations, especially the pursuit of equality 

and dignity, were to take on a more central role in determining state action, then it 

may be possible to manage the wealth gap between rich and poor better, and in a 

manner that ensures that nobody lives in abject poverty. A transformation of this 

nature in economic governance would have to be accompanied by political 

championing on the part of political leaders and corresponding buy-in on the part 

of the citizenry.  

2.4.3.4 Linking Economics and Development Theory  

Development theory is a concept within the realm of social sciences which seeks to 

tackle the problem of underdevelopment, with which poverty is associated.738  

Bhorat et al have undertaken substantial research with regard to the optimal 

development theory to be applied in South Africa, and have concluded that it should 

not be purely statist or marketist but a combination of the two, targeted across 

time, space and sectors.739 This would enable appropriate ad hoc responses to 

underdevelopment, it is suggested.  

The concept of sustainable development is associated with eradication of poverty.  

The ending of poverty in all its forms, everywhere, is the first of seventeen 

sustainable development goals (SDGs) established by the United Nations in 2015.740 

A full discussion of the efficacy of sustainable development for poverty amelioration 

is outside the scope of this thesis, but it should be noted that there are authors who 

have mulled over the usefulness of the concept for poverty alleviation and have 

come to less than favourable conclusions. For example, Barkemeyer et al argue, 

based on their analysis of a myriad of reports and writings on the topic of sustainable 

development, argue that the concept is overly environmentally oriented and does 

not adequately address the needs of the world’s poor.741 It is arguable that the 

pursuit of sustainable development in specific domestic environments must be 

                                        

738  Hettne 1983 Acta Sociologica 247. 
739  Bhorat et al Economic Policy in South Africa: Past Present and Future 1-25. 
740  United Nations Department of Economic and Social Affairs https://www.sdgs.un.org/goals. 
741  Barkemeyer et al 2014 Sustainable Development 16. 
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customised to the needs and circumstances applicable, with targeted action towards 

implementation. 

It is incumbent upon government, especially the executive, to ensure that 

development theory is part of deliberations around economics, so that economic 

legislation and poverty becomes oriented towards poverty amelioration. 

2.4.3.5 Linking Economics and Distributive Justice  

Distributive justice742 is an issue that interfaces with economics, because it entails 

the distribution and potential redistribution of economic resources. The distribution 

of resources in society has obvious implications for the well-being of the poor, who 

benefit from a formal and active redistribution system whereby the wealthy are 

required to cross-subsidise the livelihoods of the poor. 

Blake suggests that shared citizenship should foster a concern between citizens of 

relative deprivation. He favours a legislative obligation to ensure that relative 

deprivation is controlled and autonomy not denied to anyone.743 If implemented, 

this would result in a redistribution of economic resources.  Such a redistribution 

would have to be done proportional to the extent of deprivation, with those most 

deprived receiving more resources. Ideally such a redistribution should follow an 

ethos allowing for equitable distribution more effectively than conventional 

economics can.744  

Implementation of redistributive justice measures would require shifts in fiscal policy 

which would primarily fall within the ambit of the work of the executive, supported 

by the legislature in the course of legislative development. 

2.4.3.6 Observations on Poverty Amelioration Solutions in the Realm of Economics 

                                        

742  Distributive justice has political dimensions, in that it is premised on socialist notions.  See 

https://www.investopedia.com/terms/s/socialism.asp, where it is explained that socialism is 

both a political and economic system, involving shared ownership of resources and equitable 
distribution of goods.  

743  Blake 2001 Philosophy and Public Affairs 262. 
744  Cohen 1997 Philosophy and Public Affairs 7, 12. 

https://www.investopedia.com/terms/s/socialism.asp
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The most cogent of the suggested interventions for poverty amelioration mentioned 

in this section is the proposal for macroeconomic shifts and questioning of the world 

economic order.  This is because the conventional economic models prevalent in 

much of the world hold little or no potential for solving poverty related issues. 

Besides this, targeted executive budgeting and the introduction of ethical, 

development theory and distributive justice considerations into poverty 

interventions are all purposive and useful suggestions of methods to further the 

cause of poverty relief.   

2.4.4 Poverty Amelioration Solutions relating to Legal Matters 

With the socio-economic rights being justiciable in terms of the Constitution,745 it is 

natural that their role in poverty amelioration should be considered in the context 

of how they are dealt with by the judiciary.  The way in which the courts deal with 

adjudication of socio-economic rights cases can potentially have substantive impacts 

upon poverty amelioration. Various methods to achieve this via the legal system are 

considered below. 

2.4.4.1 Judicial Innovation 

Some writers suggest that innovation by the courts could be the panacea to relieve 

poverty.  Kabange suggests that since much reliance is placed on the courts to 

enable fulfilment of the socio-economic rights, the onus is on them to find innovative 

ways to do so.746  In chapter 5 of this thesis dealing with the role of the judiciary, 

consideration will be given to specific ways in which the courts could move towards 

achieving this.  

2.4.4.2 Making Orders of Wider Application 

Both Rapatsa and Liebenberg venture into the realm of suggesting that it would be 

valuable if the courts could pronounce upon the content of rights generally, rather 

                                        

745  Justiciability of the rights is confirmed in Sections 7 and 8 of the Constitution.  
746  Kabange “The South African Constitution and Socio-economic Rights: Has Justiciability Made 

any Difference?” 1-31. 
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than dealing only with the claim or claims of the individual litigant or litigants.747  

However orders of wider application are seldom made, given that the courts limit 

themselves to dealing with the issues on the papers. This trend limits possible 

outcomes in the realm of socio-economic rights jurisprudence.748  

2.4.4.3 Law to be Guided by Social Sciences 

Gould749 puts forward a cogent argument for the law to be guided by the social 

sciences, and for the judiciary to be cognisant of the social consequences of its 

actions. This position is not stated with specific reference to South Africa, but its 

application could be valuable in understanding the role of the judiciary in advancing 

the needs and interests of the South African poor.  

In a PhD thesis dealing with racism and the law, Kruger750 argues for the deployment 

of an empowered model of democracy via a movement known as “law and society”. 

He argues that the law can be an instrument for social change if it embraces socio-

economic change and behavioural change in a bottom-up fashion.751  The value of 

this approach for purposes of the present discussion is that it illustrates how the 

role of law can be better understood by looking at it in its wider societal context 

rather than as a standalone phenomenon.  

Gross752 writes insightfully of the need to deconstruct the law in order to help it 

move towards justice. Thus he advocates interrogating the prevailing legal system 

in order to understand whether it comes close to achieving identified objectives. He 

also emphasises that legal rulings are not enough to achieve justice – they must be 

                                        

747  Rapatsa 2015 Acta Universitatis Danubius Juridica 32, and Liebenberg 2012 African Human 
Rights Law Journal 29. 

748  By way of illustration, the Grootboom and Mazibuko judgments, although they each dealt with 

the hardships of a particular community in its entirety, have not had major impacts upon the 

delivery of housing and water services. 
749  Gould 2016 Ancilla Iuris 83-84. 
750  Kruger Racism and Law:  Implementing the Right to Equality in Selected South African Equality 

Courts 1-420. The Law and Society movement, a term coined by L M Friedman in Friedman 
1986 Stanford Law Review 763, is a collective of social scientists who study law from an 

external perspective and seek to explain legal phenomena in terms of their social setting.  
751  Kruger Racism and Law: Implementing the Right to Equality in Selected South African Equality 

Courts 12. 
752  Gross 2004 Stanford Journal of International Law 99. 
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underpinned by committed officials and budget.753 The value of Gross’ approach is 

that it portrays the law as a tool for achievement of social goals, rather than an 

immutable regime.  

As alluded to in several instances in this chapter, poverty may be described as a 

state of political and socio-economic disempowerment, which places poverty studies 

within the realm of sociology, but also within economics and political theory.754    

Legal theorists occasionally encroach into the realm of history, which is also a branch 

of sociological theory.755 The purpose of such encroachment is to enhance 

perception and understanding of constitutionalism in South Africa as a product of 

history, and in this way to view it from an appropriate case-specific perspective. 

This must of necessity entail understanding how poverty, as it is currently 

manifested, evolved from a state of enforced deprivation and marginalisation under 

colonialism and apartheid.  

Social justice issues are frequently raised by legal writers, and also the issue of 

access to justice.  Rapatsa explicitly equates inequality, and poverty which is closely 

associated therewith, with injustice.756  This, he says, is because with the prevalence 

of poverty none of the first or second generation rights can be achieved.  Thus he 

is effectively arguing that even the civil and political rights have no value in the face 

of poverty.   Other writers associate poverty with injustice in different contexts.  For 

example, Fourie associates poverty with environmental degradation and injustice.757 

Lack of access to justice is another sociological phenomenon burdening the poor, 

which is frequently referred to by legal academics.  For example Rapatsa758  

bemoans the bitter irony that the poor, who have the highest need for socio-

                                        

753  Gross 2004 Stanford Journal of International Law 94. 
754  Bilchitz 2015 South African Journal on Human Rights 118. 
755     See for example Du Plessis 2015 Potchefstroom Electronic Law Journal 1346, where the case 

is made for understanding constitutionalism in an historic context, referred to as “memorial 

constitutionalism”. 
756  Rapatsa 2015 Judicial Tribune 218. 
757 Fourie “Tales from the Trenches: the Unfulfilled Promise of the Constitutional Environmental 

Right in South Africa” 1-39. 
758  Rapatsa 2015 Acta Universitatis Danubius Juridica 33. 
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economic assistance and benefits, have the lowest opportunity to access these.   

Nyenti also writes persuasively of the lack of access to justice in the face of poverty, 

unemployment and social inequality. 759  

Many other sociological phenomena constituting deprivations associated with 

poverty are described by legal theorists in writings with a specific focus. These 

include rural-urban migration,760 deficiencies in education,761 lack of health care,762  

issues pertaining to access to housing763 and water,764 and insufficiency of food.765   

Perhaps the most cogent issue with regard to poverty when viewed from a 

sociological perspective – an issue which does not attract much attention from legal 

scholars – is the psychosocial element thereof. Poverty is associated with 

degradation of one’s personal sense of humanity.  This is eloquently conveyed by 

Metz,766 in an article entitled “The Nature of Poverty as an Inhuman Condition”.  In 

this article the author takes issue with the capability approach as expounded by 

Sen,767 which posits that poverty is a failure of capability and opportunity, portraying 

it instead as an infliction of inhuman conditions by people upon others. If Metz is 

correct in his approach, it is arguable that if human agency is able to create a 

condition, it is similarly capable of undoing it.   

As far as could be established, there are no official legislative, executive or judicial 

pronouncements in South Africa acknowledging the sociological dimensions of 

                                        

759  Nyenti “The Role of Access to Justice in the Development of Socio-Economic Rights in South 

Africa” 1-19. 
760  Sibanda 2011 Stellenbosch Law Review 487. 
761  Sibanda 2011 Stellenbosch Law Review 488. 
762  Du Plessis 2011 South African Journal on Human Rights 272 emphasises that the state of 

being poor has negative impacts upon health and well-being as referred to in section 24 of 
the Constitution.  See also Liebenberg 2001 South African Journal on Human Rights 239. 

763  See Dugard “Urban Basic Services: Rights, Realities and Resistances” 275, who explains how 

structural poverty impacts upon the right of access to housing.   
764  Dugard 2008 South African Journal on Human Rights 214 draws a cogent parallel between 

poverty and lack of access to water.  
765  Mechlem 2004 European Law Journal 631 accounts for the inequities of food poverty and 

deprivation, making the astonishing assertion that globally food insecurity is not the result of 

a lack of food, but rather of inequities in its distribution.  
766  Metz 2016 Res Publica 327. 
767  Amartya Sen is widely acknowledged as one of the main proponents of “capability theory”.  

See section 2.3.2.10 for additional discussion of the work of Sen. 
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poverty, and this is therefore an underexplored area.  It is however an area which 

the judiciary should embrace (aided by argument delivered by the parties) in its 

adjudicative processes when dealing with poverty related issues. 

2.4.4.4 Law to Take Cognisance of Economic and Monetary Issues 

Besides the writings cited above in which poverty is linked to sociological issues, 

which are numerous, there a few legal academics who associate poverty with 

economic issues. It is noteworthy that these are few and far between – in the course 

of this research it has been difficult to find any sources associating law and 

economics in the context of poverty.  For the sake of completeness, those that have 

been found are cited here.  

Coomans,768 writing from outside of South Africa on the reasonableness test laid 

down by the Constitutional Court in the Grootboom case, states clearly the need for 

judicial initiative to effect transformation of the unequal social and economic status 

quo existing within the country.  His is a lucid external commentary on the economic 

(and social) transformation necessary in order to produce an egalitarian society, 

and, by logical extension, one in which poverty does not prevail. 

One of the more sensitive incursions by a legal academic into the terrain of 

economics is that of Liebenberg.769  She argues that the normative commitments of 

human rights discourse are undertaken in law, but not in a way that engages with 

issues such as power relations and socio-economic needs, and cultural identities.  

Thus, she is suggesting, norm setting in rights discourse is not sufficient, but 

incursion into other disciplines such as finance and economics, is necessary. 

In order to bring about the taking into account by the judiciary and legal scholars 

of economic issues, initiatives are needed at both executive and judicial level to 

ensure that these issues are pleaded and deliberated upon in the courts. 

                                        

768  Coomans 2005 Zeitschrift fur Auschlandisches Offentlissches Recht und Volkerrecht 167. 
769  Liebenberg 2012 African Human Rights Law Journal 1. 
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2.4.4.5 Law to Take Cognisance of Politics 

In addition to writing about poverty with reference to sociological and, on occasion, 

economic issues, some legal authors venture into the terrain of dealing with poverty 

from a political perspective. These are not as scant as those associating poverty 

with economics, but they are most certainly not as plentiful as those approaching 

poverty from a sociological perspective.   

Davis writes of the effect of inequality upon democracy in South Africa.770  

Perpetuation of inequality, he says, is driven by the dominance of private sector 

forces. His views in this regard represent an incursion of legal theoretical writing 

into the realm of political theory, and as such they represent a broad and holistic 

perspective of the ramifications of poverty.   

Mc Lean also juxtaposes democracy and freedom on the one hand and poverty on 

the other hand, suggesting that the prevalence of poverty undermines democracy.771  

Her perspective echoes the position of Davis in highlighting the fundamental 

incompatibility of endemic structural poverty with democracy. In similar vein, 

Roderer argues, with reference to the impact of the Constitution on private law, that 

addressing poverty is a prerequisite for transformation to occur.772    

Although legal writings on poverty from a political perspective are not plentiful, they 

are significant in that they address issues which go to the core of the effectiveness 

of our constitutional system and which question whether the Constitution is able to 

deliver on its promises.  This is an issue tackled in a forthright manner by Davis,773 

who speaks of “unfulfilled constitutional promises” and emphasises the need to deal 

with the distributional outcomes of constitutional rights. Distributive justice is 

naturally a controversial subject, especially for those who stand to lose from 

                                        

770  Davis 2015/2016 New York Law School Law Review 47. 
771  Mc Lean Constitutional Deference, Courts and Socio-economic Rights in South Africa 23. 
772  Roderer 2016 Northwestern Journal of International Human Rights 1.  
773  Davis 2006 South African Journal on Human Rights 304. 
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redistribution of their wealth, but it is an issue that cannot be shied away from in 

contemporary South Africa with its enormous wealth disparities.   

Although there are academic writings on the distributional outcomes of 

constitutional rights, it would seem that these are not deliberated upon in the 

adjudicative process in the courts, as no instance of this occurring could be found.  

Such outcomes, and fulfilling the promises of the Constitution, should become an 

aspect of judicial deliberation, assisted by plea and argument delivered before the 

courts. 

2.4.4.6 Collaboration between Courts and State 

It is arguable that there should be closer collaboration between the courts and the 

state to ensure that socio-economic rights are fulfilled, and, by implication, poverty 

is ameliorated.774 This could take place via the exercise by the courts of supervisory 

jurisdiction.775 Criticising the approach taken by the Constitutional Court in the 

Grootboom and Treatment Action Campaign cases for not acknowledging the need 

for systemic change,  Wesson argues that the courts need to become more socially 

engaged.776 This could be an initiative of the judiciary, in collaboration with the 

executive. 

2.4.4.7 Courts as an Agency for Transformation 

Courts in South Africa are justifiably criticised for not having pursued a 

transformative role in the realm of socio-economic rights.777 They should shift from 

an ameliorative to a transformative role in this realm, and they need to develop and 

be guided by a theory of the needs and purposes of socio-economic rights.778 

Courts can assist in the achievement of socio-economic transformation by giving a 

voice to the poor.  Thus the countermajoritarian argument against activism by the 

                                        

774  Wesson 2004 South African Journal on Human Rights 297. 
775  Wesson 2004 South African Journal on Human Rights 307. 
776  Wesson 2004 South African Journal on Human Rights 308. 
777  Wilson and Dugard 2011 Stellenbosch Law Review 665. 
778  Wilson and Dugard 2011 Stellenbosch Law Review 665-666. 
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courts, which holds that it is illegitimate for the courts to rule over elected branches 

of government, is worthy of criticism in this context.779  

Judges in South Africa should be more open to the disclosure of motives and political 

principles applied in their adjudication.780 Actors other than the courts, for example 

the legislature, should consider what they can do to effect transformative 

constitutionalism.781 This would achieve a multi-pronged approach towards socio-

economic transformation.  It is arguable that the courts are well placed to take on 

the specific and targeted role of assigning normative content to rights.782 This applies 

especially to giving content and meaning to the equality right, which the courts 

should do in collaboration with the other branches of government. 783 

There is an argument to be made that the courts have a positive duty to provide 

and that they should move into the realm of distributive decision making.784 Failure 

to do so could be seen to amount to intransigence and abdication of responsibility 

to uphold the transformative imperatives of the Constitution and give meaning to 

socio-economic rights.785 A more activist role for the courts in this regard would 

contribute to giving a voice to the poor, which would add impetus to poverty 

amelioration imperatives.  There is no justificatory basis for judicial timidity in 

enforcing socio-economic rights, especially given that the courts do not display such 

timidity with regard to civil and political rights.786  Judicial activism with regard to 

socio-economic rights should include the development of jurisprudence on 

fundamental constitutional values such as striving for justice and freedom and 

healing the divisions of the past.787 

                                        

779  Bilchitz 2015 South African Journal on Human Rights 110. 
780  Fowkes “Transformative Constitutionalism and the Global South: The View from South Africa” 

7. 
781  Fowkes “Transformative Constitutionalism and the Global South: The View from South Africa” 

15. 
782  Fagan 1998 South African Journal on Human Rights 247. The author envisages courts taking 

on the role of assigning normative content to the equality right. 
783  Moyo “Transformative Constitutionalism, Substantive Equality and the Role of the Courts: 

Lessons from South Africa and Zimbabwe” 1-2. 
784  Fredman 2005 South African Journal on Human Rights 190. 
785  Pieterse 2004 South African Journal on Human Rights 383. 
786  Dugard 2007 Leiden Journal of International Law 977. See also Rapatsa 2015 Judicial Tribune 

212. 
787  These are articulated in the preamble of the Constitution. 
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All of the writers cited in connection with the role of the judiciary in the amelioration 

of poverty are unapologetically of the view that they have a distinct role and 

responsibility to be proactive in this regard.  This issue will be pursued in more detail 

in Chapter 5 which explores the role of the judiciary in the amelioration of structural 

poverty.  

2.4.4.8 Targeted Judicial Remedies for the Realisation of Socio-economic Rights 

The courts could contribute greatly to poverty amelioration by legitimising the 

political agency of impoverished people.788 They should do this by crafting remedies 

requiring political engagement, and by acknowledging the pliability and 

indeterminacy of legal interpretation.789  

The Constitutional Court has authority to make any just and equitable order it deems 

fit, and should use this power to achieve substantive justice and equality.790 This 

entails that they undertake more than a routine application of the law to the facts, 

but rather espouse a more ambitious judicial methodology that identifies underlying 

disputes and forges new tools to bring about justice and equity.791 An essential 

aspect of their adjudicative process should be the dismantling of power relations 

that contribute to or entrench socio-economic marginalisation or deprivation.792  

 

2.4.4.9 Judiciary to Pursue a Consequentialist Standard 

There is a strong argument to be made that judicial legitimacy must be assessed by 

a consequentialist standards, based on outcomes and efficacy.793 This requires that 

law and politics work synergistically together.794 Couching rights as entitlements has 

                                        

788  Brand Courts, Socio-Economic Rights and Transformative Politics 5. 
789  Brand Courts, Socio-Economic Rights and Transformative Politics 5. 
790  Christiansen 2010 Journal of Gender, Race and Justice 589. 
791  Clark and Esterhuizen “Remembering the Transformative Mandate:  An Analysis of Twenty 

Years of Housing and Eviction Jurisprudence in South Africa” 14. 
792  Clark and Esterhuizen “Remembering the Transformative Mandate: An Analysis of Twenty 

Years of Housing and Eviction Jurisprudence in South Africa” 14-15. 
793  Brinks and Gauri 2014 Perspectives on Politics 385. 
794  Brinks and Gauri 2014 Perspectives on Politics 385. 
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an individualising effect, which is not useful where community based mobilisation is 

needed for effective change.795  Thus the judiciary should encourage the pursuit of 

broader-based remedies rather than pronouncing on individual entitlements to 

socio-economic rights. This would promote more effective judicial action towards 

poverty amelioration. 

2.4.4.10 Acknowledging the Limits of the Law and Seeking Extra-legal 

Solutions 

Litigation oriented towards fulfilment of socio-economic rights has a role to play, 

but it necessarily only has the potential to serve as a complement to political 

mobilisation.796  It is arguably important for theorists on poverty amelioration to 

consider whether legal or political recourse is more effective in achieving poverty 

amelioration. It is warranted to argue that the ineffectiveness of jurisprudence in 

the realm of poverty amelioration can be overcome via reforms and activism, and 

by a shift away from the stranglehold of strict adherence to the separation of powers 

doctrine and the doctrine of judicial deference.797 

2.4.4.11 The Role of the Legal Profession in Poverty Amelioration 

The focus of academic writing with regard to the potential of the legal system to 

ameliorate poverty, as described in the previous section, is substantially on the role 

of the judiciary. In the process of research a related but novel alternative viewpoint 

has been found, being that of Mc Dougall who suggests that the South African legal 

profession, which would include practitioners in government service and private 

practice, should take forward the project of transformation, rather than being only 

reactive to instructions received.798 She argues that a novel approach is necessary 

because the regime of guaranteed rights afforded by the Constitution is not 

sufficient.799 South African lawyers are “standing on the shoulders of giants”, she 

                                        

795  Brinks and Gauri 2014 Perspectives on Politics  390. 
796  Gloppen Social Rights Litigation as Transformation: South African Perspectives 1-23. 
797  For a more detailed discussion of these doctrines and the potential to move away from them, 

see chapter 5. 
798  Mc Dougall 2016 New York Law School Law Review 36. 
799  Mc Dougall 2016 New York Law School Law Review 34. 
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argues, and should follow in the footsteps of the likes of Nelson Mandela, Robert 

Sobukwe, Steve Biko, Lilian Ngoyi, Oliver Tambo, and others.800 Thus she highlights 

the role that the legal profession played in effecting change in the past and suggests 

that it should take up a similar role going forward in driving socio-economic 

change.801 This is a persuasive invocation of the potential powers of legal 

professionals in effecting societal change. Initiatives to this effect would need the 

support of the judiciary, as well as voluntary buy-in by the profession, and could 

potentially be developed through awareness-raising and activism. 

2.4.4.12 Reconciling Competing Interests 

Seagle points out that competing interests are at the core of the issue of poverty.802 

This would seem to be an obvious statement, but it is one that seems to receive 

scant attention from the judiciary and legal theorists. When considering the 

phenomenon of poverty from the perspective of competing interests, the question 

arises of how the law can contribute to the reconciliation of such interests, as Seagle 

succinctly points out. Novel dispute resolution mechanisms and novel remedies to 

achieve poverty amelioration are urgently needed.803 These could be driven by 

judicial initiative, aided and supported by the legal profession and academia. 

 

 

2.4.4.13 Summary of Observations with Regard to Legal Solutions 

In this section various perspectives on how the judiciary and the legal system could 

serve to ameliorate poverty have been considered.  As has been indicated in the 

course of the discussion, each seems to have its own merit.  None on its own is 

likely to be a panacea for poverty amelioration however, as each has a narrow or 

                                        

800  Mc Dougall 2016 New York Law School Law Review 36. 
801  With regard to envisioning an enhanced role for the legal profession in transformatory 

processes, see also Davis 1991 Social Justice 65. 
802  Seagle 1945 University of Chicago Law Review 71. 
803  The potential for such innovations is explored in chapter 5. 
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sectoral practical or theoretical focus.  The more tangible of the proposed solutions 

would be introducing a developmental approach to legal theory on poverty,804 and 

to poverty amelioration interventions by the executive.805 Practical deployment of 

these notions could be underpinned by the remaining proposed solutions, which are 

of a more theoretical nature. It could be of considerable value if a matrix or 

spectrum of interventions via the legal system were to be formulated based on a 

holistic view of all the legal perspectives taken together. This could be a constructive 

avenue for further research. 

2.4.5 An Enhanced Role for the Executive 

It is possible to conceptualise a role for the executive in poverty amelioration above 

and beyond its ordinarily conceived responsibilities.  It may be worthwhile for the 

executive to pursue closer working relationships between functional units of the 

executive branch of government than the mandatory co-operation required by 

section 41 of the Constitution and the Intergovernmental Relations Framework 

Act.806  If actively pursued, such collaboration could serve to coordinate and align 

various governmental processes towards poverty amelioration.  

Pieterse suggests that the executive has a responsibility with regard to budgeting 

in a purposive manner that is targeted towards poverty amelioration.807  This would 

extend beyond its ordinary budgeting responsibilities and may require new 

processes and criteria, and judicial intervention, with regard to prioritisation of 

budgetary resources. It would constitute a departure from the traditional view that 

                                        

804  Mc Evoy 2007 Journal of Law and Society , 418. See also Rosa 2011 Stellenbosch Law Review 

544, 547, Roderer 2015 Northwestern Journal of International Human Rights  55, and 

Liebenberg and Young “Adjudicating Social and Economic Rights:  Can Democratic 

Experimentalism Help?” 
805  Rosa 2011 Stellenbosch Law Review 548.  
806  Rosa 2011 Stellenbosch Law Review 548. The Act referred to is Act 13 of 2005. 
807  Pieterse 2004 Human Rights Quarterly 882.  In this article he points out that in In re: 

Certification of the Constitution of the RSA 1996 1996 (10) BCLR 1253 CC (hereafter the 

Second Certification case) it was expressly contemplated that courts could give judgment 
relating to budgetary matters.  This has however not been taken forward by judicial practice.  
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that the separation of powers and judicial deference doctrines preclude the 

questioning of executive autonomy in budgeting.808 

It is possible to conceptualise a new role for the executive in the application of 

judicial pronouncements in the socio-economic realm. Konstant and Vance complain 

that the executive application of legal pronouncements is weak in South Africa,809 

and that associated with this phenomenon is a general disconnection for many 

citizens from the principles enshrined in the Constitution.810 Thus, they highlight 

deficiencies in enforcement of and understanding of constitutional principles, and 

accordingly suggest that improvement in these areas may lead to more successful 

application thereof, which could have positive implications for poverty amelioration. 

A further extended role for the executive in poverty amelioration could be a 

requirement for the pursuit of measurable policies and programmes, which must 

engage with the lived realities of poverty.811 This could be implemented via targeted 

government policy, and supported by jurisprudential initiative.812 

2.4.6 Multi-pronged and Integrated Solutions for Poverty Amelioration 

This section contains a discussion of possible multi-pronged (straddling various 

disciplines) and integrated solutions for poverty amelioration. 

 

 

2.4.6.1 Understanding the Self-perpetuating Nature of Poverty 

The United Nations Commissioner for Human Rights, in a report recommending 

poverty reduction strategies based on human rights, seeks to create a realisation 

                                        

808  See for example the view expressed in para 37 of theTreatment Action Campaign judgment 

where it was stated that the courts are not institutionally equipped to decide how public 

revenue should be spent.  
809  Konstant and Vance 2015 University of Miami International and Comparative Law Review 90. 
810  Konstant and Vance 2015 University of Miami International and Comparative Law Review 138. 
811  Ngang 2014 African Human Rights Law Journal 669-671. 
812  Jurisprudence of the courts and academia could contribute towards acknowledging the need 

for such programmes. 
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that poverty may cause discrimination, and as such may be self-perpetuating.813 It 

is useful to have awareness of dynamics of this nature in order to understand how 

to conceptualise a just future, free of poverty. For example, breaking the cycle of 

discrimination against the poor could be a valuable step in curbing its self-

perpetuation. An awareness of the need to do this could be fostered by the 

executive and supported by judicial pronouncements and the creation of suitable 

legislative instruments.  

2.4.6.2 Understanding Poverty from a Transdisciplinary and Multidisciplinary 

Perspective 

Deneulin writes of the need for a new political, social and economic narrative 

worldwide in order to overcome the status quo where a privileged minority enjoy 

benefits.814 Thus she advocates for poverty interventions across various disciplines. 

As illustrations of how such a narrative might manifest itself, she cites new forms of 

economic exchange, new narratives to understand the meaning of progress, and 

wellbeing indices.815 These considerations are valuable in developing an 

understanding of ways in which inequality and poverty could be overcome. 

It is important that the role of actors other than the courts in pursuing 

transformative constitutionalism be acknowledged.  These include for example the 

legislature, the country’s central law-making institution, as a potential role player, 

through the development of transformative legislative instruments, the fostering of 

debate about transformation, and stringent oversight of the transformative role of 

the executive.816  

It is arguable that a new political approach towards dealing with poverty – 

recognising that the poor are part of society and part of the same human family as 

                                        

813  United Nations Human Rights Commission Principles and Guidelines for a Human Rights 
Approach to Poverty Reduction 15. 

814  Deneulin “Introduction” 1. 
815  Deneulin “Introduction” 2. 
816  Fowkes “Transformative Constitutionalism and the Global South: The View from South Africa” 

 15. 
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everyone else.817 This provides a new inclusionary vision and ideology to underpin 

poverty amelioration efforts, based upon dealing with poverty through a 

multidisciplinary lens. 

Sen argues persuasively that socio-economic reform, which by implication would 

include poverty amelioration, must be based on “three r’s”, being reach, range and 

reason.818 Reach relates to ensuring that reform is person-related and even-handed. 

Range requires that it be broad-based across institutions. Reason refers to its 

ethical-normative foundations.819 These are valuable and useful criteria for 

conceptualising how socio-economic reforms could serve to address the needs of 

the poor. They represent an understanding of the need for a multidisciplinary 

approach to addressing poverty-related issues. 

2.4.6.3 Poverty Amelioration Solutions in the Realm of Climate Change 

Climate change has become widely acknowledged as a phenomenon bearing distinct 

risks for poor and vulnerable communities, and a number of authors have 

accordingly proposed ways in which it can be addressed in the context of poverty. 

The significance of the climate change discourse in the context of poverty is that it 

entails a broad focus on remedying a range of poverty-related issues. 

Climate change needs to be understood, with poverty as one of its ramifications, 

using insights from social sciences and the humanities.820  This entails commonising 

and globalising development theory to develop a new “ethics of the 

Anthropocene”.821 This imperative represents a possible new ethics-based 

foundation for managing the impacts of climate change on the poor. 

There is a strong argument to be made that climate migrants have a morally based 

right to compensation and redress.822 Since deprivation suffered by climate migrants 

                                        

817  Muller 2008 Environment and Urbanisation 85.  He cites a speech by Minister Ronnie Kasrils 

in the Eastern Cape in 2001. 
818  Sen 2005 Economic and Political Weekly 1971. 
819  Sen 2005 Economic and Political Weekly 1974.  
820  St Clair 2014 Journal of Global Ethics 288. 
821  St Clair 2014 Journal of Global Ethics 291. 
822  Drydyk 2013 Ethics Policy and Environment 45. 
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is intertwined with their poverty, the notion of moral redress can be applied to 

poverty in the more general sense, since the poor, like climate migrants, typically 

end up in their predicament due to no fault of their own.  

A new climate ethics with normative foundations is arguably needed to address the 

impacts of climate change.823 Given that it is widely acknowledged that the adverse 

impacts of climate change affect the poor disproportionately, his position is of 

relevance for poverty amelioration. 

A number of other authors bear testimony to the need for shifts in macroeconomic 

policy to occur in order to address the impacts of climate change on the poor. 

Prominent amongst these are writers on the subject of the need for macroeconomic 

shifts to occur to deal with climate change.  It is documented that climate change 

impacts will be disproportionately harsh on the poor.824 Conventional economics 

lacks the means to deal with climate change issues. In this regard, Barker comments 

that equilibrium economics, which is posited on market prices reaching an 

equilibrium, depends on false assumptions and cannot explain observed phenomena 

associated with climate change.825  Fankhauser and Stern aver that the failure of 

conventional economics to adopt a development economics approach renders it 

inadequate to understand and deal with climate change.826 Hallegatte, Fay and 

Barbier write of the inadequacy of GDP, a notion founded in conventional 

economics, as a measure to capture the effects of climate change on human well-

being.827 It is clear from the writings mentioned in this paragraph that the urgency 

to address climate change is a strong driver of reassessment of established 

economic paradigms. If economic reform driven by this impetus is pursued, it will 

be of benefit to the poor in their situation as the most vulnerable of the citizenry to 

the impacts of climate change. 

                                        

823  Steigleder 2016 Journal of Human Rights 270.  
824  In this regard see section 2.4.3.1 above. 
825  Barker “The Economics of Dangerous Climate Change” 240. 
826  Fankhauser and Stern Climate Change, Development, Poverty and Economics 22. 
827  Hallegatte Fay and Barbier 2018 Environment and Development Economics 217. 
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With regard to the type of macroeconomic shift necessary to deal with climate 

change, Barker suggests that a “new economics of risk” is necessary which takes 

insights from other disciplines such as social sciences, meteorology, ethics, history, 

engineering, and complexity and evolutionary theory.828 Fankhauser and Stern 

provide a detailed analysis of the type of developments needed in economics for 

the discipline to be useful in addressing climate change. Following the Paris Accord, 

they suggest a reshaping of the global economy is necessary to move towards 

cleaner production and reorientation of investment.829 They go on to say that a new 

generation of economic models is needed which takes into consideration systemic 

dynamics and forces of transformative change.830 In addition, they point out that 

economic policy needs to tackle and address fundamental market failures that 

frustrate decarbonisation, for example the subsidising of fossil fuels.831 Economic 

analysis needs to be deepened, they argue, to include a component of development 

economics that understands and incorporates climate change.832 

Addressing climate change, including the impacts on the poor, entails undertaking 

an inter- and multi-disciplinary risk analysis. This must take into account relevant 

extraneous issues, especially the energy/economy system, intergenerational equity, 

addressing issues of path dependence, and the politics of climate change policy.833 

It may also entail a reconceptualisation of the meaning of wealth, and setting limits 

on consumption.834 In a dissertation written by Gasparic, it is further argued 

persuasively that for purposes of addressing the impacts of climate change, 

egalitarian principles are not useful, but specific distributive principles tailored to the 

situation are necessary.835 

From the writings cited above it is apparent that climate change is a major risk and 

liability for the poor, and that traditional economics is unable to find solutions to 

                                        

828  Barker “The Economics of Dangerous Climate Change” 342. 
829  Fankhauser and Stern Climate Change, Development, Poverty and Economics 3. 
830  Fankhauser and Stern Climate Change, Development, Poverty and Economics 15. 
831  Fankhauser and Stern Climate Change, Development, Poverty and Economics 20. 
832  Fankhauser and Stern Climate Change, Development, Poverty and Economics 22. 
833  Barker “The Economics of Dangerous Climate Change” 2. 
834  St Clair 2014 Journal of Global Ethics 289-291. 
835  Gasparic Climate Change and International Distributive Justice 1-53. 
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address these challenges. It is no easy task to reconcile climate change science and 

theory with poverty studies, but it is gaining importance globally as a political 

imperative. It warrants the specific attention of the executive, supported in the 

realm of legislative development by the legislature, and in the realm of 

acknowledging the effects of climate change in judicial jurisprudence.  

2.4.6.4 Reforming Urban Geography and Pursuing Environmental Constitutionalism 

Poverty amelioration in cities would be well served if city governments were to 

establish an urban geography which is oriented towards social justice and poverty 

eradication.836 This entails the undoing of apartheid legacies relating to the layout 

of cities, in pursuit of greater social justice.837 These ideals were articulated by Visser 

in 2001 between the advent of the 1996 Constitution and the suite of local 

government legislation which was promulgated in the early 2000’s.  It is noteworthy 

that social problems in cities have worsened since the time of his writing. The notion 

of transformation of urban geography to move the poor to locations with better 

amenities remains relevant in present times. 

Associated with the notion of spatial reform, but with a focus on environmental 

goods and services, Kotzé writes of a form of emerging environmental 

constitutionalism which is a socio-legal project and a transformative instrument, 

which will evolve over time and possibly never reach conclusion.838 He does not write 

with specific reference to poverty, but his notion of the intertwining of 

environmentalism and constitutionalism has potential positive ramifications for 

improving the situation of the poor, given that the poor are commonly exposed and 

subjected to environmental degradation. 

2.4.7 Observations 

In this section, an attempt has been made to categorise potential poverty 

amelioration solutions onto those falling within the realms of political theory, 

                                        

836  Visser 2001 Urban Studies 1673. 
837  Visser 2001 Urban Studies 1683. 
838  Kotze 2015 Litnet Akademies 825. 
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sociology, economics, law, and multi-pronged and integrated solutions.  This 

categorisation will guide and inform the contents of chapters 3, 4 and 5 in which 

roles for the three branches of government in poverty amelioration will be 

conceptualised.  

2.5 Chapter Summary 

This is a multidimensional chapter providing perspectives on poverty in three 

categories – characteristics of poverty, determinants of poverty, and possible 

solutions for poverty amelioration.  Under each of these categories, a variety of 

relevant phenomena and ideas has been discerned.  This summary will not delineate 

each individual sub-category, the full list of which can be found in the table of 

contents. Instead it will focus on general principles that emerge from the analysis.  

The purpose of presenting a theoretical overview of perspective of poverty has been 

primarily to inform the further chapters of this thesis insofar as they will seek to 

delineate roles and responsibilities residing with the three branches of government  

with regard to poverty amelioration, and pathways for them to realise these. This 

main purpose is underpinned by an assumption that poverty is capable of being 

ameliorated by the three branches.  In addition, it is underpinned by an assumption 

that a full understanding of the three categories of perspectives delineated in the 

chapter will be of value in informing the delineation of roles and responsibilities.  

The analysis in this chapter is by its nature limited in that it is a theoretical, desktop 

analysis of a phenomenon which has intense and substantive human dimensions, 

and as such it cannot aspire to reflecting the full lived reality of poverty.  

Nevertheless it does provide a sufficiently multifaceted analytical picture of poverty 

amelioration to enable roles and responsibilities on the part of the three branches 

of government to be identified, as will be more fully outlined in the chapters which 

follow. 

The characteristics of poverty identified in this chapter are many and diverse. The   

number and diversity of these characteristics is indicative of its pervasive nature, 

encroaching on many areas of life and human endeavour.  It is difficult to single out 
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one or more characteristics as dominant or more significant, as the phenomenon is 

best understood in its full diversity.  However, the extent of poverty as a major 

social, economic and political problem of our time is arguably best understood with 

reference to its embedded and systemic nature, and the fact that it is persistent, 

prone to inertia, and burgeoning.   These descriptors indicate that it is not likely to 

be capable of easy resolution or remediation.  

The analysis of the determinants of poverty in this chapter has been instructive in 

that it has produced a myriad of such determinants.  These include ideological 

notions, social and economic determinants, determinants linked to the socio-

economic rights regime, legal determinants and political determinants.  Once again, 

it is difficult to aver that any particular determinant or category of determinants is 

of more significance than the others.  Of importance is the picture that emerges 

from considering all the determinants in juxtaposition with each other.  This is a 

further indicator of the pervasiveness of poverty in society, with a huge number of 

factors contributing to its prevalence. Chapters 3, 4 and 5 will focus on determinants 

which are relevant to the functionality and the poverty amelioration potential of the 

three branches of government.  

Proposed solutions for poverty amelioration reflected in the theoretical analysis in 

this chapter are also multifaceted.  It has been possible to group these into various 

categories, being political, social, economic, legal and multi-pronged/integrated 

solutions. It is important to note that none of the solutions identified constitutes a 

panacea for poverty relief.  With poverty being a pervasive and multi-dimensional 

phenomenon, and one which requires the urgent attention of the three branches of 

government, it will be suggested in chapters 3, 4 and 5 that the individual branches 

should simultaneously deploy all possible solutions at their disposal to seek to 

overcome the scourge of poverty. These solutions are further discussed in the 

subsequent three chapters. 

CHAPTER 3 
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THE ROLE OF THE LEGISLATURE IN THE AMELIORATION OF POVERTY 

3.1 Introduction 

This chapter considers the question as to what the role and responsibilities of the 

South African legislature may be with regard to the amelioration of poverty. This 

discussion forms part of the broader context of this thesis, which is a critical 

evaluation of the individual and relative roles of the three branches of government 

in poverty amelioration, feeding into the concluding chapter where these relative 

roles are finally juxtaposed and evaluated.  

It is noteworthy that the role of the legislature in poverty amelioration is not a 

subject which is directly considered in academic literature. This may be because of 

the legislature’s role being commonly understood to constitute primarily law-making 

and executive oversight. Accordingly, it is necessary to use indirect sources such as 

legislative material and general material on the role of the legislature (without 

specific reference to poverty), to inform the discussion. It will be suggested that it 

is nevertheless possible to conceptualise a potential role for the legislature in 

poverty amelioration, as will appear from the further discussion in this chapter.    

An introduction follows to the nature of the South African legislature within the three 

spheres of government – national, provincial and local - as delineated in the 

Constitution.  This is followed by a brief analysis of the way in which poverty is dealt 

with in national legislation,839 highlighting some gaps and shortcomings which may 

be obstacles to the legislature fulfilling a poverty amelioration imperative.  

Thereafter, features of the legislative system which impact upon its functionality in 

the context of poverty amelioration are considered, in particular the separation of 

powers doctrine and the limited nature of legislative oversight.  Consideration is 

then given to possible solutions for poverty amelioration action by the legislature. 

Concluding remarks follow.  

                                        

839  Provincial and municipal legislation are not considered because of constraints of length. It is 

acknowledged that provincial and municipal legislation may have scope for incorporating more 

detail regarding poverty amelioration measures. National legislation is however of general 
applicability country-wide. 
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Throughout the discussion as outlined above, insights drawn from chapter 2 

regarding the characteristics of poverty, the determinants of poverty, and solutions 

for poverty amelioration are deployed.  

3.2 The South African Legislative System 

Section 43 of the Constitution confers legislative authority upon all three spheres of 

government as follows: legislative authority of the national sphere of government is 

vested in Parliament,840 that of the provincial sphere of government in provincial 

legislatures,841 and that of the local sphere of government in municipal councils.842  

Section 44 of the Constitution delineates the legislative authority of national 

government. It confers upon the two houses of Parliament distinct roles in the 

legislative realm. The National Assembly has authority to amend  the Constitution,843  

to pass legislation on any matter within the functional areas set out in Schedule 4,844 

and to assign any of its legislative powers except that to amend the Constitution to 

a legislative body in another sphere of government.845 The National Council of 

Provinces has authority to participate in the amendment of the Constitution,846 to 

pass legislation in terms of section 76847 on schedule 4 functional areas,848 and to 

consider in terms of section 75849 legislation passed by the National Assembly.850 

Section 104 of the Constitution confers legislative authority on provincial 

legislatures, confirming that they may pass or amend a provincial constitution,851 

                                        

840  Section 43(a). 
841  Section 43(b). 
842  Section 43(c). 
843  Section 44(a)(i). 
844  Section 44(a)(ii). 
845  Section 44(a)(iii). 
846  Section 44(b)(i). 
847  This section relates to ordinary Bills affecting provinces.  
848  Section 44(b)(ii). The schedule 4 functional areas of concurrent national and provincial 

legislative competence are provincial public enterprises, public transport, public works only in 

respect of the needs of provincial government departments in the discharge of their 

responsibilities to administer functions specifically assigned to them in terms of the 
Constitution or any other law , regional planning and development, road traffic regulation, soil 

conservation, tourism, trade, traditional leadership, subject to chapter 12 of the Constitution, 
urban and rural development, vehicle licensing and welfare services.  

849  This section relates to ordinary Bills not affecting provinces. 
850  Section 44(b)(iii). 
851  Section 104(1)(a). 
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pass provincial legislation as mandated by schedules 4 and 5852 (or a matter assigned 

by national legislation, or as specifically provided in terms of the Constitution 853). 

In addition, they have authority to assign legislative powers to municipal councils 

within their province.854 

Municipal councils are vested with authority in terms of section 156(2) of the 

Constitution to pass by-laws with regard to any matter which they have the right to 

administer. These include matters listed on parts B of schedules 4 and 5.855 Notably, 

they also have authority to exercise any power reasonably necessary for or 

incidental to the effective performance of their functions.856 

Legislative authority is primarily understood to be the power to make laws.857 

However in the South African constitutional context the authority of the legislature 

also extends to the power to oversee the executive,858 and the provision of fora for 

public consideration of issues.859  These ancillary functions are part and parcel of 

the legislature’s functionality in all spheres of government, and are relevant to 

assessing the role of the legislature in the amelioration of poverty, as further 

elucidated in this chapter.  

 

3.3 Efficacy of South African National Legislation in Dealing with 
Poverty: An Overview 

This section contains an overview of poverty as reflected in the Constitution and 

national legislation. Its purpose is to highlight how legislation is used as a tool to 

address poverty-related issues, and to focus on some weaknesses in this regard. 

                                        

852  Section 104(1)(b)(i) and (ii). 
853  Section 104(1)(b)(iii) and (iv). 
854  Section 104(1)(c). 
855  Section 156(1). 
856  Section 156(5). 
857  This is not defined in the Constitution but its ordinarily understood meaning may be gleaned 

from https://www.justice.gov.za/legislation/legprocess.html, where is it described in this 
manner. 

858  De Vos and Freedman (eds)South African Constitutional Law in Context 144. 
859  De Vos and Freedman (eds)South African Constitutional Law in Context 143. 

https://www.justice.gov.za/legislation/legprocess.html


 

155 

3.3.1 The Constitution 

Poverty is a concern reflected directly and indirectly in the Constitution. The 

preamble thereof states that it is adopted as the supreme law of South Africa, so as 

to serve certain purposes.  These include to “heal the divisions of the past and 

establish a society based on democratic values, social justice and fundamental 

human rights”.   The “divisions of the past” are not defined, but it would be fair to 

assume that they include the divisions arising from apartheid, and possibly also 

colonialism, it being trite that these phenomena were of a divisive nature.  Both 

practices served to impoverish people, especially people of colour,860  hence it may 

be deduced that healing the divisions of the past relates at least partially to poverty 

amelioration.  Social justice and fundamental human rights, also referred to in the 

preamble, are both relevant to poverty amelioration.  In the South African context, 

the relevance of social justice to poverty amelioration lies in the fact that poverty 

was foisted upon people under a regime acknowledged as having been unjust.  Thus 

poverty and social justice issues are inextricably linked.861  Fundamental human 

rights, also referred to in the preamble to the Constitution, include the socio-

economic rights in the Bill of Rights, which are purposed largely towards improving 

the socio-economic well-being of the poor and marginalised.  Thus a further link 

between the preamble and issues pertaining to poverty is established. In the terms 

outlined in this section, the Constitution is clearly a fundamental instrument 

reflecting concerns about poverty.  

The preamble of the Constitution further includes an imperative to “improve the 

quality of life of all citizens and free the potential of each person”.  Quality of life 

and human potential are subjective concepts which are not easily described or 

quantified.  Quality of life relative to poverty in South Africa has been explored in a 

                                        

860  This is trite and is mentioned in many writings relevant to this study.  See for example Seekings 

Poverty and Inequality After Apartheid 1-43, in which the content pertaining to poverty and 
inequality in the period under discussion is prefaced by a reference to poverty and inequality 

“inherited from the apartheid era”.  See also section 2.2.5 of this thesis where the associations 
between poverty and apartheid are explored. 

861  See section 1.3 where the concept of social justice and its relevance to poverty is discussed.  
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number of sociological writings, some of which are cited in Chapter 2.862 Human 

potential is a somewhat nebulous concept, because arguably potential cannot be 

entirely known or verified until tested and fulfilled.  In the constitutional preamble, 

human potential is not referred to in a poverty-specific context.  However for 

purposes of this study it is considered to include the potential to be lifted out of 

poverty.   

Construing the preamble to the Constitution in the context of the widespread 

prevalence of poverty in South Africa, it is justifiable to say that the portions thereof 

discussed above provide a primary legal basis for the imperative of ameliorating 

poverty generally.   

The discussion in this section must be seen in the context of the fact that there are 

notable shortcomings in certain governance areas which contribute to poverty, and 

in respect of which the legislature can play a role in providing legislative solutions. 

Examples of these areas are education,863 and governance of the minerals-energy 

sector.864  It is further important to note that there are considerations relevant to 

poverty relating to the functionality of the legislature which should impel the 

legislature to seek solutions to poverty. These include the fact that the role of the 

legislature in addressing poverty is currently conceptualised weakly. Furthermore, 

policy and legislative responses to poverty by government – with the legislature 

playing a role in the latter – are not prioritised or addressed purposively. 

Along with the other branches of government, and in accordance with the 

aforementioned provisions of the Constitution, the legislature has an obligation to 

consider poverty amelioration as an underlying imperative that must guide its 

functions. This imperative is borne out in many national legislative instruments, 

particularly those enacted pursuant to the Constitution, as will be explained further.  

                                        

862  See for example Woolard 2002 Overview of Poverty and Inequality in South Africa 1-15, 
discussed in section 2.2.3. 

863  Inequalities in education as a determinant of poverty are explored in section 2.2.9. 
864  The prevalence of poverty in this sector is discussed in section 2.2.12. 
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A search of legislative instruments containing the word 'poverty'865 reveals that it is 

widely cited as an underpinning imperative in the preambles of many Acts of 

Parliament, and occasionally within the text thereof.  A discussion of those identified 

as pertinent to this study, and an analysis of the usefulness of their reference to 

poverty, follows.   

3.3.2 Statutes Dealing with Broad Public Law Issues 

Many statutes dealing with broad public law issues mention the need to deal with 

poverty cursorily in their preambles, or within their stated objects and purposes.  

There is often no further indication within the body of the legislation as to how it 

relates to amelioration of poverty. This is arguably problematic in that the statutes 

do not provide a clear conceptualisation of poverty, neither any principles to guide 

poverty amelioration action and to assist with the transposition of the poverty 

amelioration imperative into practical realisation.  The following examples are cited 

for illustrative purposes.   

The National Development Agency Act 866 is a legislative instrument creating an 

agency, the purpose of which is to “eradicate poverty”,867 and to provide funds for 

“carrying out projects or programmes aimed at meeting development needs of poor 

communities”.868  It appears that poverty eradication and meeting of development 

needs are considered to be synonymous.869 From these references, it is possible to 

deduce that generally the purpose of the Act and of the agency established in terms 

thereof is to promote development and drive poverty amelioration simultaneously.  

Sections 3 and 4 of the Act indicate that the agency is primarily a conduit for funding 

of civil society organisations for them to carry out programmes to meet the 

development needs of poor communities.  The Act does not establish criteria for the 

allocation of funding, neither does it contain a clear conceptualisation of poverty – 

                                        

865  This word search, done on legislation only, was undertaken on the Butterworths Lexis Nexis 

Database on 11 April 2020.  From the search results the statutes cited were selected as being 
illustrative of the way that poverty is dealt with in national legislation.  

866  Act 108 of 1998. 
867  See the preamble to the Act.  
868  Section 3(a) of the Act.  
869  ‘Development’ is not defined in the Act.  
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this is necessary in order to envision solutions for poverty amelioration, for example. 

The agency’s Strategic Plan 2016-2021 reflects the same deficiencies. By its own 

admission, the agency has not been fully effective in implementing poverty relief 

measures.870 This could arguably be associated with the failure of the underpinning 

legislation and the agency itself to clearly conceptualise poverty and how it could 

possibly be ameliorated. It appears from the plan that implementation of the 

legislation has been weak, which could be related partly to the failure of the Act as 

a founding instrument to achieve such conceptualisation.  It can be argued that the 

legislature should have given greater attention to the potential of the Act to meet 

its stated aims.  

The Public Administration Management Act 871 is similarly oriented towards “poverty 

redress”.872  It is stated explicitly in the preamble that the challenge of redressing 

poverty, marginalisation of people and communities and other legacies of apartheid 

and discrimination, is best achieved by “providing for administrations in the three 

spheres of government to be organised and to function in ways that ensure efficient, 

quality, collaborative and accountable service delivery to alleviate poverty and 

promote social and economic development for the people of the Republic”.873  

The Intergovernmental Relations Framework Act  874 has preamble provisions very 

similar to those in the Public Administration Management Act.875  Again, neither Act 

contains any principles or methodology to achieve these stated aims. Thus both 

Acts provide only a perfunctory and cursory reference to poverty.  

                                        

870  National Development Agency Strategic Plan 2016-2021 13 (para 5.2). 
871  Act 11 of 2014. 
872  See the preamble to the Act.  
873  See the preamble to the Act.    
874  Act 13 of 2005. 
875      The third and fourth paragraphs of the preamble to this Act state: “AND WHEREAS one of the 

most pervasive challenges facing our country as a developmental state is the need for 

government to redress poverty, underdevelopment, marginalisation of people and 

communities and other legacies of apartheid and discrimination; AND WHEREAS this challenge 

is best addressed through a concerted effort by government in all spheres to work together 

and to integrate as far as possible their actions in the provision of services, the alleviation of 

poverty and the development of our people and our country…”. 
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In similar vein, the Local Government: Municipal Structures Act876 contains in its 

preamble an eloquent statement of the status quo pertaining to poverty: 

WHEREAS past policies have bequeathed a legacy of massive poverty, gross 
inequalities in municipal services, and disrupted spatial, social and economic 
environments in which our people continue to live and work…. 

However, the Act does not spell out how the municipal structures it establishes 

should serve the purpose of remedying the poverty described.  Thus, similarly to 

the other Acts cited in this section, it deals with poverty perfunctorily and cursorily, 

which is arguably not useful for development of practical poverty amelioration 

mechanisms. 

The above analysis is suggestive of a pattern of legislation governing public law 

relationships and institutions in South Africa making reference to the imperative to 

address poverty, without providing substance to this imperative in the form of 

principles and methodologies for doing so.  This is borne out by other examples in 

addition.877 The importance of this observation is that it indicates that the state does 

not give attention during the legislative process to defining and conceptualising 

poverty. As is evident from chapter 2, poverty has a wide range of characteristics 

and is conceptualised differently by different theorists.878 Consideration will now be 

given to more sector-specific legislation reflecting the imperative of poverty 

amelioration. The focus falls on the following categories of legislation: land rights 

and land administration, energy and mineral and petroleum resources, health, 

education, environment and labour. These categories have been chosen due to their 

                                        

876  Act 117 of 1998. 
877  See also for example section 13 of Schedule A of the Municipal Budget and Reporting 

Regulations, 2009, under the Local Government: Municipal Finance Management Act 56 of 

2003, which requires that “economic development objectives that facilitate job creation, 
economic growth, poverty alleviation” be included as in municipal budget documentation as 

considerations for development of performance objectives.  The preamble of the Statistics Act 

6 of 1999 is another example of a statute making reference in its preamble to the need to 
ameliorate poverty.  The Use of Official Languages Act 12 of 2012 also makes reference to 

poverty in its Annexure A, where it prescribes the identification of “poverty nodal areas”.  Also, 
the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000 includes 

poverty within the definition of socio-economic circumstances on the basis of which unfair 
discrimination is prohibited.  

878  See section 2.2 above. 



 

160 

explicit linkages to poverty-related matters, and the fact that they accordingly are 

illustrative of a lack of legislative clarity as to how poverty is conceptualised. 

3.3.3 Legislation Dealing with Land Rights and Land Administration 

Legislation dealing with land rights and land administration serves to restore land 

rights to those dispossessed of land during times of colonialism and apartheid.  Land 

poverty foisted upon those so dispossessed is an issue with which the political 

leadership in post-apartheid South Africa continues to grapple.879  Interestingly, the 

Restitution of Land Rights Act 880 does not directly mention poverty amelioration as 

one of its underpinning objectives.881 It instead refers to redress of land 

dispossession undertaken as part of racially discriminatory practices, and to the 

need to redress inequality.882 These imperatives are linked to poverty matters. The 

Act is an institutional legislative instrument, establishing infrastructure and 

mechanisms for processing land claims.883 The purpose of its institutions and 

processes is however fundamentally the redress of land dispossession and land 

poverty, which was a transformative imperative at the time of the political transition 

and has remained so. Thus it may be said that the Act is an instrument for the 

alleviation of land poverty, although it does not clearly articulate this imperative.   

Other legislative instruments dealing with land and land rights are explicit in their 

purpose of addressing poverty. The Land Reform:  Provision of Land Assistance 

Act,884  a statute which provides for the acquisition by the state and designation of 

land for land reform purposes, states amongst its purposes the alleviation of 

poverty.885  The Spatial Planning and Land Use Management Act,886 brought into 

                                        

879  In the 2018 State of the Nation Address by President Cyril Ramaphosa, redistribution of land 

was mentioned as a central priority of national government and expropriation without 

compensation promised. This is available on https://www.gov.za/speeches/president-cyril-

ramaphosa-2018-state-nation-address-16-feb-2018-0000. 
880  Act 22 of 1994. 
881  The word “poverty” does not occur in the Act at all.  
882  See the preamble to the Act.  
883  The Act creates the Land Claims Commission (Chapter II) and the Land Claims Court (Chapter 

III) and establishes structures, rules and processes within these.  
884  Act 126 of 1993. 
885  Section 1A of the Act. 
886  Act 16 of 2013. 

https://www.gov.za/speeches/president-cyril-ramaphosa-2018-state-nation-address-16-feb-2018-0000
https://www.gov.za/speeches/president-cyril-ramaphosa-2018-state-nation-address-16-feb-2018-0000
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existence approximately twenty years after the political transformation of 1994, sets 

out developmental principles relating to spatial planning and land use management 

that favour the redress of past imbalances and address the needs of the poor.887   

Given that inequitable and skewed distribution of land along race, gender and 

nationality lines remains prevalent long after the political transformation,888  and it 

has been reported to Parliament that the national land reform programme has been 

a weak and unsuccessful process,889 it may be concluded that land reform legislation 

oriented towards redress of dispossession and poverty amelioration has not been 

deployed by the executive as a successful instrument to achieve poverty 

amelioration.  It is arguable that a clearer articulation of poverty amelioration 

imperatives in the legislation may have rendered it more purposive and effective in 

this regard. Given that poverty is a multifaceted and complex phenomenon,890 it 

would arguably be appropriate for legislative instruments addressing poverty-

related issues to conceptualise the phenomenon more clearly.  

3.3.4 Legislation Dealing with Energy and Associated Resources 

The main legislative instruments dealing with resources such as energy, minerals 

and gas all express themselves to be oriented towards poverty amelioration.  The 

National Energy Act 891 expressly states in its preamble that energy resources are 

considered to be an instrument of poverty alleviation. One of the purposes of the 

Act is stated to be the “improvement of the quality of life of the people of the 

Republic”.892  The Act also provides for universal access to energy, including free 

                                        

887  Section 7 of the Act. 
888  See the statistics presented in the Department of Rural Development and Land Reform Land 

Audit Report 2018. 
889  See the discussion and conclusions in Parliament of the Republic of South Africa Diagnostic 

Report on Land Reform in South Africa 2016. 
890  See section 2.2 which illustrates the diverse characteristics of poverty. 
891  Act 34 of 2008. 
892  Section 2(i) of the Act.  
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basic electricity to households.893 Despite these clear poverty amelioration 

imperatives, the Act does not indicate how their achievement is envisaged.894 

The Minerals and Petroleum Resources Development Act 895 indicates in its preamble 

that one of its purposes is to redress past racially discriminatory practices in the 

mining industry.  Such practices are widely acknowledged to have been exploitative, 

and to have left the labour force in circumstances of poverty whilst enriching the 

shareholders and senior officials of the mining corporations.896 However poverty 

amelioration imperatives in the Act have thus far proved to be of questionable effect, 

and have even been the subject of litigious contestation between the regulator, 

communities and industry. The rights of indigenous communities who are at risk of 

being dispossessed of their land by mining corporations are central to this 

contestation.897 The Act is an example of poverty amelioration imperatives in 

national legislation having little or no impact upon the conduct of industry and 

relationships between role players. Again, issues pertaining to poverty are dealt with 

in a perfunctory and cursory way. 

The regulations under the Gas Act 898 contain a provision899 requiring that information 

regarding historically disadvantaged South Africans be included in a licence 

application, and that the regulator must take such information into account in a 

                                        

893  Section 5 of the Act.   See also Section 6 which sets out the requirements for integrated energy 

planning. In this section, universal accessibility (Section 6(2)(d)) and social equity (Section 

6(2)(e)) are included as mandatory aspects of integrated energy planning.  
894  In the case of free basic electricity, there is a national Free Basic Energy Policy, promulgated 

in 2003, which sets out the recommendations of government as to the mechanisms for 

provision and quantities of free basic electricity to qualifying households.  This policy is 

however not entirely useful as a poverty relief instrument.  See Mosdell The Role of South 
African Municipalities in Energy Governance 21. 

895  Act 28 of 2002. 
896  The Marikana massacre of August 2012 is widely considered to have epitomised the polarity 

between mine owners and directors and workers and the hardships of the latter. See also 
Humby 2016 Journal of Business Ethics 653.  Department of Mineral Resources Broad Based 
Socio-economic Empowerment Charter for the Mining Industry 2018, acknowledges at page ii 

thereof that there remains a proliferation of communities living in abject poverty in the 
surrounds of mining operations.   

897  See Baleni and Others v Minister of Mineral Resources and Others 2019 (2) SA 453 (GP), in 

which the traditional rights of a community to land in respect of which a mining right was 
issued, were recognised by the court.  

898  Act 48 of 2001. 
899  Regulation 5. 
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manner that inter alia facilitates poverty alleviation.  Though not explicitly stated, 

one can possibly infer that licensing conditions to this effect are intended. There is 

no literature on the effect of these regulations on poverty.  

The above legislative instruments relating to mineral and energy resources reflect a 

common trend to make reference to poverty alleviation. However the litigious 

interaction between the mining industry and the government,900 with the latter 

promoting the interests of workers,  suggests that the inequities of colonialism and 

apartheid in resource extraction industries such as mining still remain and may not 

be remedied easily.  Thus these legislative instruments are examples of references 

to poverty alleviation in legislation having questionable value in practical terms.  A 

possible exception could be the potential to realise poverty alleviation benefits from 

the mandatory social benefit requirement imposed upon project developers in the 

Renewable Energy Independent Power Producers Procurement Programme,901 

although this has not been proven in practice and has been questioned by some 

authors.902 

3.3.5 Health Legislation 

Consideration will now be given to health legislation, which is relevant to poverty in 

that it provides the framework within which healthcare is provided to the poor.  In 

this realm, there is a similar disconnect between the orientation of the legislation 

with regard to matters of poverty, and the reality for the poor, particularly those 

                                        

900   The Chamber of Mines and others have sought to challenge the Department of Minerals’ 

attempts to create a mining charter that is oriented towards bringing about transformation in 

the industry. This was the underpinning issue under consideration in Chamber of Mines of 
South Africa v Minister of Mineral Resources and Others 2018 (4) SA 581 (GP), in which a 
divided court gave judgment favouring the position of the chamber to the effect that the 

empowerment status of mining corporations does not have to be continuously topped up. 
901  In the early stages of the programme, it was a mandatory condition of tender that bidders 

had to commit a percentage of their profits from their projects to social and community 

upliftment. 
902  See Shaw Assessing the Sustainability of an Independent Power Producers Social Investment 

in a Community:  a Case Study of Scatec Solar 1-172, in which the view is expressed that the 

programme lacks a community engagement methodology necessary to satisfy the 
requirements.   See also Wlokas, Westoby and Sole 2017 Journal of Energy in Southern Africa 
35, in which the view is expressed that the potential of the programme is weakened by a lack 
of appreciation for existing community development tradition and frameworks. 
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needing healthcare. The National Health Act 903 mirrors some of the imperatives 

towards change recorded in the preamble to the Constitution.  In its preamble, it 

gives recognition to socio-economic injustices, imbalances and inequities in health 

service, to the need to heal the divisions of the past and establish a society based 

on democratic values, social justice and fundamental human rights, and the need 

to improve the quality of life of all citizens and free the potential of each person.  In 

addition, the Act creates a system of structured free health care for certain 

categories of persons.904  A reading of the Act gives one the impression of a shift 

towards equitable healthcare for all, including those living in poverty.  However it is 

documented that gross inequities in the quality of healthcare available and 

disparities in access to healthcare have continued to prevail many years after the 

coming into existence of the Act.  This is borne out by the initiative to create a new 

healthcare system as reflected in the National Health Insurance Bill, 2019.905 It 

proposes the establishment of a new national health insurance system that is 

envisaged to reduce poverty and inequalities inherited from the past.   The Bill has 

been criticised in the media on a number of grounds. These include the alleged lack 

of capacity on the part of the state to implement the proposed scheme906  and the 

possible unaffordability of the scheme.907  In addition the scheme is opposed by 

lobbyists in the private healthcare business.908  Transformation in the healthcare 

sector remains an unrealised aspiration articulated in legislation and policy but not 

achieved in reality. A full analysis of developments in healthcare provision since the 

Act of 2003, leading up to the eventual publication of the controversial bill in 2019, 

is outside of the ambit of this thesis.  It is however warranted to observe that the 

intent of the Act in providing for universal healthcare, including for the poor, has 

                                        

903  Act 61 of 2003. 
904  Section 4 of the Act.  
905  B11/2019 https://www.gov.za/sites/default/files/gcis_document/201908/national-health-

insurance-bill-b-11-2019.pdf. 
906  See https://www.timeslive.co.za/ideas/2017-07-03-lets-be-honest-state-is-not-capable-of-

brimplementing-nhi/. 
907  See https://www.iol.co.za/the-star/sa-cant-afford-a-scheme-like-the-nhi-1980009. 
908  Solanki et al 2021 South African Medical Journal 812. 

https://www.timeslive.co.za/ideas/2017-07-03-lets-be-honest-state-is-not-capable-of-brimplementing-nhi/
https://www.timeslive.co.za/ideas/2017-07-03-lets-be-honest-state-is-not-capable-of-brimplementing-nhi/
https://www.iol.co.za/the-star/sa-cant-afford-a-scheme-like-the-nhi-1980009
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not been realised for an extended period of time. This is arguably an indictment on 

the seriousness of the intent as reflected in the legislation upon its adoption in 2003.   

3.3.6 Legislation Dealing with Education 

Education is also a sphere in which legislative instruments bear reference to poverty, 

but the efficacy of poverty relief provisions in the legislation is questionable. Poverty 

amelioration is frequently indicated as an underpinning objective of the post-

apartheid education system. The National Education Policy Act909 is a brief 

framework Act requiring that the Minister of Education establish national education 

policy on a variety of issues.910  This Act does not however deal specifically with 

poverty issues affecting education. By contrast, the South African Schools Act,911  of 

similar vintage,912 expresses imperatives to redress the injustices of the past 

pertaining to education, and to contribute to the eradication of poverty.913  Section 

35 of the Act requires that schools be placed into quintiles for purposes of 

determining funding to be allocated to them. Norms and standards relating to the 

funding of schools have been set up in terms of this requirement,914 requiring that 

provincial education departments categorise schools from most poor to least poor,915 

and prioritise allocation of funding to the most poor.  This constitutes an attempt to 

redistribute resources by way of providing less funding to better-off schools and 

more to worse-off schools.  However, there is a great deal of material testifying to 

the fact that education remains grossly unequal and profoundly under-resourced in 

many areas, notwithstanding the legislative provisions quoted.916 Thus there is a 

regrettable disconnect between the imperatives reflected in legislation and the 

                                        

909  Act 27 of 1996. 
910  Section 3(4) of the Act provides a list of eighteen operational issues upon which the Minister 

must formulate national education policy.   
911  Act 84 of 1996. 
912  Both Acts were passed in 1996. 
913  See the preamble to the Act. 
914  Department of Education National Norms and Standards for School Funding, GN1282, 

GG39473, 14 December 2006. 
915  National Norms and Standards for School Funding, paras 100-107.  
916  See for example the 2016 assessment of the non-governmental organisation Section 27, 

entitled Too Many Children Left Behind 1-25, which describes ongoing deprivation and 

disparity in school quality in the public school system https://section27.org.za/2016/08/too-
many-children-left-behind-exclusion-in-the-south-african-inclusive-education-system/. 

https://section27.org.za/2016/08/too-many-children-left-behind-exclusion-in-the-south-african-inclusive-education-system/
https://section27.org.za/2016/08/too-many-children-left-behind-exclusion-in-the-south-african-inclusive-education-system/
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reality of the state of education in South Africa.  This is suggestive of another 

illustration of hollowness in legislative references to poverty, in that they have not 

been transposed into poverty amelioration solutions. 

3.3.7 Environmental Legislation 

Environmental legislation also has poverty amelioration as one of its underlying 

imperatives.  The National Environmental Management Act 917 posits poverty as the 

result of inequality in the distribution of wealth and resources, and both as the cause 

and result of environmentally harmful practices.918  Citing inequality as a cause of 

poverty may be a valid observation, but how this observation should affect 

environmental governance is not accounted for in the Act. Similarly, the statement 

that poverty is the cause and effect of environmentally harmful practices is not easy 

to understand. The preamble is the only place in the Act where poverty is explicitly 

mentioned, and this in the somewhat disjointed manner described.  Thus the central 

environmental legislative instrument in South Africa fails to forge a clear connection 

between poverty and the environment. 

The sector-specific environmental management statutes make reference to poverty 

in a number of places. The National Environmental Management: Air Quality Act 919 

mentions in its preamble that the burden of health impacts associated with air 

pollution falls disproportionately on the poor.  This may be true, but the content of 

the Act is not specifically purposed to alleviate air quality issues affecting the poor, 

but rather to address air quality more generally. Section 83 of the National 

Environmental Management: Integrated Coastal Management Act 920 confers the 

power on the Minister of Environmental Affairs to make regulations regarding the 

sustainable use of coastal resources in order to address poverty in communities 

dependent upon coastal resources for their livelihood.  The principles according to 

which he or she should make such regulations are not articulated in the main Act 

or in subsidiary legislation.  Another example is the reference in the Municipal Waste 

                                        

917  Act 107 of 1998. 
918  See the preamble to the Act. 
919  Act 39 of 2004. 
920  Act 24 of 2008. 
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Sector Plan 921 established in terms of the National Environmental Management: 

Waste Act922 to poverty eradication as an imperative of municipal waste 

management.923 Again, how this should be done is not articulated.  

All of the environmental legislative instruments cited refer to poverty in a cursory 

way and do not contain substantive content for addressing poverty-related issues.  

Thus it may be said that the linkages forged in national legislation between poverty 

and the environment are weak.  This is a possible area for development of the law.  

3.3.8 Labour Legislation 

Labour law is an area in which the need for socio-economic transformation to create 

livelihoods for those living in poverty as a consequence of apartheid has long been 

articulated. The Labour Relations Act 924 is the primary legislative instrument serving 

this aim. Subsequent to this Act, the Employment Equity Act 925 and the Broad Based 

Black Economic Empowerment Act 926 came into being.  None of these Acts explicitly 

articulates poverty relief as an underpinning imperative, but all are geared towards 

remedying the disadvantaged position of people of colour in the labour market prior 

to the political transformation of 1994, which is associated with their widespread 

poverty.927 At the time of writing this thesis the role of labour in the social, political 

and economic milieu is an issue which is in the spotlight – the situation is extremely 

volatile and its outcome may play a decisive role in the evolution of poverty-related 

issues in the future.928  

                                        

921  Act 59 of 2008. 
922  Municipal Waste Sector Plan in terms of the National Environmental Management: Waste Act, 

GN 270 of 30 March 2012, GG 35206. 
923  Clause 3.3.10 of this plan requires municipalities to pursue poverty alleviation in the waste 

sector via job creation, community waste management schemes, and recycling initiatives.  
924  Act 66 of 1995. 
925  Act 55 of 1998. 
926  Act 53 of 2003. 
927  The impoverishing effects of apartheid on its victims are discussed in Bhorat Economic Policy 

in South Africa: Past, Present and Future 1-25. See also Terreblanche Lost in Transformation: 
South Africa’s Search for a New Future Since 1986 1-144. 

928  The events referred to include a national strike by bus drivers in April and May 2018 which 

has severe impacts on public transport, especially in metropolitan areas. In addition a newly 

established federation of trade unions, the South African Federation of Trade Unions, launched 
national strike action to protest against proposed minimum wage legislation, on 25 April 2018.  
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In terms of the National Minimum Wage Act929 employers are bound to pay 

employees a legislated rate which varies annually.930 Although the minimum wage 

is set at a low level this is nevertheless a valid legislative measure for poverty 

amelioration. Also, the Unemployment Insurance Act931 allows for payment of 

allowances for defined periods for those unable to work because of maternity leave, 

parental and adoption leave, and illness. Both of these measures are illustrative of 

a trend towards worker protection and poverty amelioration, albeit that it is arguable 

that they fix their respective financial provisions at a very low level. 

The Social Assistance Act932 is the foundational legislative instrument for the 

rendering of social assistance to the poor, which serves to supplement the income 

of those outside the labour market.933 Although it does not mention ‘poverty’, it 

makes provision for the rendering of social assistance to those in need, including 

children,934 those in need of care,935 foster children,936 the disabled,937 older persons938 

and war veterans.939 The Act undoubtedly guards against poverty for such 

beneficiaries, but it does not cater for able-bodied adults suffering the effects of 

poverty, and thus is limited in its scope. 

                                        

Its strike memorandum is extremely enlightening regarding the mood of the poor, which 

comes across in an assertive manner.  Interestingly, the union chose to include protest against 
alleged privatisation of water to be included in its representations in respect of Cape Town 

and Johannesburg.  The memorandum may be found on http://saftu.org.za/memorandum-
handed-over-on-the-25-april-general-strike/.  At the time of final editing of this thesis, a strike 

by Transnet employees has had devastating impacts on exports and imports at the country’s 

ports.  
929  Act 9 of 2018. 
930  As at the time of writing the legislated minimum wage is R23.19 per hour.  See GN 732 in GG 

45882 7 February 2022. 
931  Act 63 of 2001. 
932  Act 13 of 2004. 
933  See section 2.3.3.7 for a discussion on South Africa’s social grant system. 
934  Section 6. 
935  Section 7. 
936  Section 8. 
937  Section 9. 
938  Section 10. 
939  Section 11. 

http://saftu.org.za/memorandum-handed-over-on-the-25-april-general-strike/
http://saftu.org.za/memorandum-handed-over-on-the-25-april-general-strike/
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3.3.9 Observations 

From the above discussion, it appears that addressing poverty emerges in South 

African legislation as a recurring idea, akin to a motif in an artistic work.940 It is 

weakly framed and conceptualised, and dealt with in an incidental fashion, as is 

indicated by the above discussion of the ways in which poverty is reflected in the 

various Acts of Parliament referred to. It is not useful that the issue of poverty 

appears in legislation as an incidental issue, mentioned briefly in the preambles to 

statutes or in their stated objectives, but not developed as a major aspect of their 

functionality. This amounts to a failure by the legislature to embrace a role as 

lawmaker relative to poverty. The dearth of practical measures in national legislation 

to combat poverty could be partially due to a general approach by the legislature 

that the separation of powers doctrine precludes it from dictating operational 

matters to the executive, although this research has not been able to find an official 

statement or stance by any legislature to this effect. 

3.4 Features of the Legislative System: A Critical Reflection 

In this section, two salient features of the legislative system are critically examined, 

being its adherence to the separation of powers doctrine, and its domination by the 

political party system.  These are highlighted for discussion because they both have 

major impacts upon the legislature’s functionality and scope of its powers with 

regard to matters pertaining to poverty. 

3.4.1 Separation of Powers as an Impediment to Effective Parliamentary Oversight 

Separation of powers is a salient feature of South African constitutional democracy.  

In terms of the separation doctrine, the functions of the three branches of 

government are held distinct from each other and are protected from mutual 

influence, with each branch of government being precluded from interfering in the 

                                        

940  A motif is an idea or image that appears repeatedly in the work of an artist or in a piece of 

writing or music. See https://dictionary.cambridge.org/dictionary/english/motif accessed 9 
October 2021. It is notable that a motif in literary work does not necessarily include an analysis 

of the image it conveys.  The recurring motif of poverty in the legislative instruments cited is 
of a symbolic nature similar to a literary motif. 

https://dictionary.cambridge.org/dictionary/english/appear
https://dictionary.cambridge.org/dictionary/english/repeatedly
https://dictionary.cambridge.org/dictionary/english/work
https://dictionary.cambridge.org/dictionary/english/artist
https://dictionary.cambridge.org/dictionary/english/piece
https://dictionary.cambridge.org/dictionary/english/music
https://dictionary.cambridge.org/dictionary/english/motif%20accessed%209%20October%202021
https://dictionary.cambridge.org/dictionary/english/motif%20accessed%209%20October%202021
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business of the other two.941 The conferral in the Constitution of distinct and 

separate powers upon the legislature, executive and judiciary serves to entrench 

the doctrine of separation of powers.942  The strength of the doctrine has further 

been entrenched by the Constitutional Court, for example in the Glenister 

judgment.943 Thus the prevalence of the doctrine in South Africa is undeniable.  

However, it is problematic that the doctrine seems to discourage the legislature 

from intervening in the affairs of the executive, despite the fact that executive 

oversight by the legislature is mandated by the Constitution, and is arguably 

necessary to ensure practical implementation of national law and policy. In the 

context of poverty amelioration, this may have the effect of thwarting the 

implementation of poverty amelioration imperatives contained in the Constitution 

and other legislation. Liebenberg944 describes how the pursuit of an idealised form 

of strictly demarcated powers can supplant the finding of a functional and pragmatic 

way to facilitate responsive and accountable government. She posits a dialogic 

model of separation of powers which will allow the limits of power to be tested.  

Although this is suggested in the context of the dynamics between the courts and 

the other branches of government, the principle of dialogic interaction would be 

usefully deployed as between the legislature and the executive.  

In its judgment in the second Certification case, the Constitutional Court endorses 

the separation doctrine, pointing out that the separation of powers doctrine 

prevents usurpation of power by any of the branches of government.945  However it 

does not take into account the fact that separation of powers may have undesirable 

spin-offs.  These may include for example a phenomenon described as “executive 

political steering”, whereby the executive steers the making and review of legislation 

                                        

941  De Vos and Freedman (eds) South African Constitutional Law in Context 103. Legislative 
oversight over the executive and other organs of state is mandated by Section 55(2) of the 

Constitution, which provides: “The National Assembly must provide for mechanisms— (a) to 

ensure that all executive organs of state in the national sphere of government are accountable 
to it; and (b) to maintain oversight of -  

(i) the exercise of national executive authority, including the implementation of legislation; 
and (ii) any organ of state.” 

942  De Vos and Freedman (eds) South African Constitutional Law in Context 103. 
943  Glenister v President of the Republic of South Africa and Others 2011 3 SA 347 (CC) para 89. 
944  Liebenberg Socio-economic Rights Adjudication under a Transformative Constitution 67. 
945  Second Certification case, para 109. 
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in Parliament, which may tend to undermine the authority of the legislature as law-

maker.946  Although the separation of powers is upheld as a cardinal principle of 

South African democracy, it is beset with anomalies which render it not necessarily 

a valuable doctrine for the amelioration of poverty. Arguably the separation 

imperative does not encourage adherence to the requirement for parliamentary 

oversight of the executive, it thwarts the integration of functionality between 

branches of government, and it fosters the dominance of legislative processes by 

the executive.  All of these factors would tend to detract from the authority of the 

legislature as an institution capable of contributing to the fight against poverty. 

The prevalence of a neoliberal governance model in South Africa results in weakness 

of parliamentary oversight of the executive.947 The weakness described is 

manifested within the context of strictly separated branches of government. A 

feature of weak parliamentary oversight is disinclination on the part of Parliament 

to interrogate assumptions about macroeconomics, which in turn is not favourable 

for poverty amelioration.948  

3.4.2 Dominance of the Political Party System 

De Vos and Freedman explain that the South African parliamentary system is 

founded largely on the British system.949 The foundational principles inherited from 

the British are the requirement that the support of the majority of parliament is 

required to form government, and the Westminster concept of strict party discipline. 

The voting process of legislative bodies in all three spheres of government is 

characterised by adherence to political party lines agreed in advance in caucus 

proceedings.950 This has the effect that there is no robust debate about new law 

within the law-making forum, as the outcome is predetermined.951 This is 

                                        

946  Kock The Impact of Political Steering on the Legislative Process 17. 
947  Segatti and Pons-Vignon 2013 Review of African Political Economy 537-555.  
948  Segatti and Pons-Vignon 2013 Review of African Political Economy 546. 
949  De Vos and Freedman (eds) South African Constitutional Law in Context 111. 
950  See De Vos 2015 South African Journal on Human Rights 39, who describes the way in which 

party discipline influences voting in the legislature.  
951  The lack of robust debate is particularly evident in the national and provincial legislatures, 

whose members are elected on a proportional representation basis from party lists, and where 
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problematic in the context of seeking solutions to poverty. Given that poverty is an 

intractable problem without obvious solutions, legislative debate could contribute to 

exploring ideas for its resolution.  

The exercise of democracy as it relates to the dynamics between voters and their 

elected representatives is mediated by political parties, and in consequence of this 

phenomenon, parties have considerable power.952  Party authority may subvert the 

authority of Parliament, indicating that party political forces may dominate 

constitutional institutions.953 The proportional representation system in Parliament, 

which entails voters voting for political parties rather than individual and 

accountable representatives, further contributes to the disconnection between 

voters and their representatives.954  

The power of political parties is further entrenched by the phenomenon of 

democratic centralism, which is a practice within parties whereby debate only 

ensues until a vote is taken, and once a collective decision is reached, party 

members are no longer at liberty to vote against it.955 Thus the autonomy of 

parliamentarians and other law makers to pursue personal belief and conscience is 

fettered. This creates an ethical dilemma for them, in that they are duty-bound to 

uphold the Constitution, but have their ability to do so constrained by having to 

adhere to the party line.  In the context of poverty amelioration, as with many other 

contexts, these phenomena could thwart innovation and individual and smaller 

group initiatives to find appropriate solutions. 

The oversight authority of Parliament and other legislative bodies is exercised mainly 

via oversight committees, but in reality it is difficult for these committees to hold 

members of the executive to account, since the latter are senior political party 

                                        

adherence to party lines is strongest. However it is also evident in municipal councils – 

although partly constituted by proportional representation and partly from elected ward 
councillors, party caucuses are also held in advance of legislative debate. 

952  De Vos and Freedman (eds) South African Constitutional Law in Context 110.  
953  Southall 2014 Journal of Contemporary African Studies 332. 
954  De Vos and Freedman (eds) South African Constitutional Law in Context 125. 
955  De Vos and Freedman (eds) South African Constitutional Law in Context 112. See also Mattes 

2002 Journal of Democracy 22-36, who describes democratic centralism stifling innovation 
and precluding the implementation of checks and balances within political parties.  
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members who may be of the same party as the committee members.956  Esau957 

emphasises the weakness of the legislative oversight system in South Africa, citing 

as contributory factors the overlapping roles of the executive and members of 

legislative bodies, the adherence to strict party loyalty and discipline, and the 

practice of holding party caucuses.958 These phenomena render it difficult to hold 

the executive to account in any of its practices. 

It is noteworthy that the members of the national executive are drawn from the 

ranks of the National Assembly and that this produces a blurring between the 

executive and legislative functions.959 A significant consequence of this phenomenon 

is the potential compromising of the obligation of Parliament to oversee the 

executive function, with cabinet ministers cast in the dual roles of executive 

overseers and those subject to oversight.  It is also problematic that the oversight 

process is permeated and influenced by party allegiances and thus lacks impartiality. 

Another dynamic influencing the functionality of the legislature, and potentially its 

efficacy in the realm of poverty amelioration, is the fact that the initiation and 

preparation of national legislation is undertaken by national ministers, who typically 

ensure that it adheres strictly to party lines.  Legislation typically serves to give 

effect to government policy and programmes as reflected in election manifestoes 

and as formulated by political parties.960 The law-making function of the legislature 

is furthermore influenced by the prevailing political culture within political parties 

being one of deference to leadership of the party. This is particularly pronounced in 

the case of the ANC.961  

                                        

956  De Vos and Freedman (eds) South African Constitutional Law in Context 149. 
957  Esau An Exploratory Study into the Views, Understandings and Experiences of Members of the 

South African Parliament in Comparative Perspective 1-13. 
958  Esau An Exploratory Study into the Views, Understandings and Experiences of Members of the 

South African Parliament in Comparative Perspective 5. See also Malapane 2016 Journal of 
Public Administration and Development Alternatives 135-149, who criticises the practice of 

drawing ministers from the ranks of members of Parliament and the conflict of interest that 
emerges from their juxtaposed roles of executive performance and executive oversight. 

959  De Vos and Freedman (eds) South African Constitutional Law in Context 108. 
960  De Vos and Freedman (eds) South African Constitutional Law in Context 156. 
961  De Vos and Freedman (eds) South African Constitutional Law in Context 155. 
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The dominance of the party political system in the legislature, as described in this 

section, is a factor which inhibits debate and deliberation and the forging of creative 

solutions to governance issues.  It also enables the wielding of political power to 

dictate process and outcomes in the legislature.  These dynamics do not necessarily 

augur well for the amelioration of poverty. (This discussion has focused on the 

national legislature, and it is considered likely – but has not been researched – that 

similar dynamics prevail in provincial and local legislatures.) 

3.5 Possible Mechanisms for the Legislature to Contribute to Poverty 
Amelioration 

3.5.1 Awareness of the Fundamental Duty to Ameliorate Poverty 

Legislatures in all three spheres of government have a duty to uphold the 

Constitution and promote the Bill of Rights.962 Attending to matters pertaining to 

poverty amelioration is a component of these duties. Awareness of this fundamental 

obligation should permeate the work of legislative bodies.  

As makers of law, legislative entities should have a clear vision of the ethos and 

ideology underpinning the body of legislation they are tasked with creating and 

maintaining. In the South African context this includes having a clear understanding 

of the poverty amelioration imperatives reflected in the Constitution. Legislation 

under consideration for passing or repeal must be seen in relation to its broader 

purpose, the ethos of the Constitution, and the impacts of the proposed legislation. 

An awareness of these dimensions could safeguard against the risk of passing 

legislation in an abstract manner without due regard for its functionality in the social, 

political and economic context in which it is intended to operate.   

3.5.2 Enhancement of Oversight Functions 

Whilst there may be some scope for the legislature to enhance its role as legislator, 

there is probably much more scope for it to enhance its oversight functions. A part 

of its oversight role is the overseeing of government programmes and initiatives 

                                        

962  Section 7 of the Constitution.  
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that seek to or have the potential to ameliorate poverty. In reality however the 

legislative oversight role is compromised in South Africa for a number of reasons.963 

In conceptualising ways in which the legislature could play a more effective role in 

poverty amelioration, it is important to recognise the weakness of the current 

oversight function and consider how this function could possibly be enhanced. 

Enhancement of this function could enable legislatures to exert some control over 

the practical implementation by the executive of the poverty amelioration 

imperatives articulated in legislation.964 

There are a number of deficiencies in the functionality of the legislative oversight 

role in South Africa, described by various authors.  The application of the separation 

of powers doctrine poses a challenge to the exercise of legislative oversight.965 

Furthermore, the idolising of political leadership, particularly within party ranks, 

renders parliamentarians less inclined to question the leadership’s authority.966 This 

is a feature of political culture within the ruling party and possibly within other 

parties, which constrains the holding of government to account.967 Weaknesses in 

the oversight process are also attributable to the fact that legislative reform was 

prioritised in the Constitution and in its implementation post the transition to 

democracy, and oversight therefore took on a secondary role.968 There are 

furthermore inherent weaknesses in the oversight process which must be overcome, 

being the fact that it is exercised ex post facto, with overseers having the benefit of 

                                        

963  These include the dominant role of party politics – see De Vos 2015 South African Journal on 
Human Rights 30, and Esau An Exploratory Study into the Views, Understandings and 
Experiences of Members of the South African Parliament in Comparative Perspective 1-13. 

Election by party list and strict adherence to party instructions and hierarchy are factors 

limiting the effectiveness of Parliament – see Rotberg and Salahub 2013 African Legislative 
Effectiveness 14. The report commissioned by Parliament 2012 Oversight Model of the South 
African Legislative Sector 70 acknowledges that the oversight role of parliament is currently 
ineffective. The World Bank Institute Legislative Oversight and Budgeting: A World Perspective 

328 states that the viability of a parliament is vitiated by having command of the executive in 

the hands of the dominant party. 
964  For an account of how poverty is dealt with in national legislation, see section 3.2. 
965  Matebese-Notshulwana and Lebakeng Constraints and Prospects for Legislative Oversight in 

Emerging African Democracies: the Case of South Africa 184. 
966  Matebese-Notshulwana and Lebakeng Constraints and Prospects 187. 
967  Matebese-Notshulwana and Lebakeng Constraints and Prospects for Legislative Oversight in 

Emerging African Democracies: the Case of South Africa 188. 
968  Matebese-Notshulwana and Lebakeng Constraints and Prospects for Legislative Oversight in 

Emerging African Democracies:  the Case of South Africa 189. 
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hindsight but not bearing responsibility for the actions being overseen.969 Legislative 

oversight is impeded by the dominance of the party political system stifling discourse 

and discussion, and the proportional representation system fostering party loyalty.970 

The roles and fates of the governing party and government are securely intertwined, 

and this has adverse impacts upon the efficacy of oversight.971 Members of 

legislative bodies are reluctant to call members of the executive from their own 

party to account, as this is seen as non-comradeship and is potentially career-

limiting.972 The legislature becomes a rubber-stamping institution under these 

circumstances.973 The majority of members of the legislature seek to maintain and 

support government rather than question its actions.974 Having procedures for 

oversight is of itself insufficient if these are not supported by a culture of oversight 

and an appetite for pursuing it.975 This will inevitably be an iterative and deliberative 

process which is only likely to succeed if the majority party takes due cognisance of 

the need for more effective oversight and ways in which this could be achieved.  

Deficits in the effectiveness of legislative oversight must be seen in the context of a 

wider crisis of governance in South Africa, characterised by ongoing poverty, poor 

infrastructure, weak institutions and a general lack of accountability.976 The problem 

of ineffective oversight must be understood in the context of these broader 

dynamics. 

                                        

969  Matebese-Notshulwana and Lebakeng Constraints and Prospects for Legislative Oversight in 
Emerging African Democracies: the Case of South Africa 190. 

970  Matebese-Notshulwana and Lebakeng Constraints and Prospects for Legislative Oversight in 
Emerging African Democracies: the Case of South Africa 191. 

971  Mbete An Evaluation of Oversight and Accountability by the Fourth Parliament of the Republic 

of South Africa   33. 
972  Mbete An Evaluation of Oversight and Accountability by the Fourth Parliament of the Republic 

of South Africa 33. 
973  Mbete An Evaluation of Oversight and Accountability by the Fourth Parliament of the Republic 

of South Africa 33. 
974  Mbete An Evaluation of Oversight and Accountability by the Fourth Parliament of the Republic 

of South Africa 34. 
975  Mbete An Evaluation of Oversight and Accountability by the Fourth Parliament of the Republic 

of South Africa 58. 
976  Fagbadebo 2019 Insight on Africa 44. See also Parliament of the Republic of South Africa 

Report of the High Level Panel on the Assessment of Key Legislation and the Acceleration of 
Fundamental Change 79. 
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The role of legislatures in the monitoring and evaluation of government may be an 

underexplored field.977 Such evaluation is beset by the inherent difficulty of 

evaluating the executive against its constitutional obligations, with these obligations 

delineated as part of a complex web of legal precedent.978 The functionality of 

legislatures in institutionalising monitoring and evaluation processes into their 

operations typically lags behind that of executive institutions.979 Thus there are 

embedded institutional features which may serve to foster inertia and render change 

in the realm of pursuing effective oversight difficult. Nevertheless there may be 

ways in which legislative oversight can be enhanced.  Matebese-Notshulwana and 

Lebakeng suggest that there must be a conscious effort on the part of legislatures 

to translate the political emancipation which came with the transition to democracy, 

into economic well-being.980 This could conceivably be achieved by way of a 

concerted effort on the part of those responsible for oversight to ensure that the 

programmes and projects of the executive are oriented towards realising the 

poverty amelioration imperatives contained in the Constitution and other 

legislation.981 Matebese-Notshulwana and Lebakeng do not advocate that reforming 

the approach of those responsible for legislative oversight will on its own enhance 

the quality of oversight. They propose in addition the fostering of a responsible 

citizenry, educated in governance issues, who can interact with the legislature and 

play a part in fulfilling the oversight function.982 

Fagbadebo puts forward the viewpoint that the purpose of oversight must be 

understood to be answerability and accountability in the exercise of state powers, 

in order to ensure effective policy outcomes.983 Mbete emphasises that the 

                                        

977  Zantsi 2020 African Evaluation Journal 2. 
978  Zantsi 2020 African Evaluation Journal 3. 
979  Zantsi 2020 African Evaluation Journal 5. 
980  Matebese-Notshulwana and Lebakeng Constraints and Prospects for Legislative Oversight in 

Emerging African Democracies: the Case of South Africa 190. 
981  For an outline of relevant legislation, see section 3.3. 
982  Matebese-Notshulwana and Lebakeng Constraints and Prospects for Legislative Oversight in 

Emerging African Democracies: the Case of South Africa 196. 
983  Fagbadebo 2019 Insight on Africa 45. 
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imperative of exercising financial scrutiny as part of the oversight process must be 

kept in mind.984 

Committees of Parliament are the primary vehicle through which oversight is 

conducted, and they fulfil this function via briefings, visits and consideration of 

reports.985  These committees are at a disadvantage relative to the executive with 

regard to the availability of resources.986 They function in an ad hoc manner which 

manifests in a failure to notice problems in budgetary allocations, being reactive 

rather than proactive, failure to reconcile expenditure with policy priorities, failure 

to track performance over time, and failure to follow up on recommendations.987    

The provision of technical expertise to oversight committees is a sine qua non for 

effective oversight.988 This goes hand in hand with the allocation of resources 

generally and the creation of a framework for oversight.989 A further significant 

element of effective oversight is the recognition of the importance of public 

participation in the democratic context.990 

It appears from the study undertaken by Mbete that there are a number of practical 

dysfunctionalities in the oversight regime, the correction of which would contribute 

greatly to better functionality.  Training for members of legislatures, especially with 

regard to their responsibilities being divorced from their party affiliations, is 

imperative, as they may not always fully appreciate their roles and responsibilities. 

Legislative and executive programmes need to be aligned in order for the latter to 

be effectively monitored by the oversight mechanism.  Reporting to the legislature 

                                        

984  Mbete Evaluation of Oversight and Accountability by the Fourth Parliament of the Republic of 
South Africa 32. 

985  Parliament of the Republic of South Africa Oversight Model of the South African Legislative 
Sector 23. 

986  Parliament of the Republic of South Africa Oversight Model of the South African Legislative 
Sector 36. 

987  Parliament of the Republic of South Africa Oversight Model of the South African Legislative 
Sector 23.  

988  Mbete An Evaluation of Oversight and Accountability by the Fourth Parliament of the Republic 
of South Africa 33. 

989  Mbete An Evaluation of Oversight and Accountability by the Fourth Parliament of the Republic 
of South Africa 34.  

990  Mbete An Evaluation of Oversight and Accountability by the Fourth Parliament of the Republic 
of South Africa 44. 
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on executive responses to oversight interventions is imperative, and non-compliant 

members of the executive need to be sanctioned. As a general principle, power 

relations between the committee chairs and the executive need to be understood 

and managed.991 Oversight must be understood as an evaluative and iterative 

process, in order for it to be developmental and constructive in nature.992 Effective 

oversight requires that a process of monitoring and evaluation be followed, within 

an evaluative culture, and including processes of self-assessment.993  

The 2017 Parliamentary Report of the High Level Panel on the Assessment of Key 

Legislation and the Acceleration of Fundamental Change puts forward a robust 

vision of how the legislature can play a role in poverty amelioration.  The report 

states that to address poverty, distribute wealth equitably and spur jobs-rich 

growth, the legislature must “guide society to focus on fundamental issues that 

underpin outcomes in the economy and society”. According to the report, this entails 

the redress of defects created by apartheid, the development of human capabilities, 

overseeing reform in healthcare and education, and changing the structure of the 

economy to encourage labour absorptive growth.994  In the context of a report 

prepared for the legislature’s consideration, these observations are significant. 

However, the report is lacking in practical recommendations for implementation of 

the imperatives articulated.  

The report builds on recommendations made in the 2012 parliamentary document 

Oversight Model of the South African Legislative Sector. This document recommends 

that transversal issues should be addressed as special parliamentary oversight 

projects. Conceivably poverty, which is a multi-faceted issue, could be dealt with in 

this way.995  It is suggested that dealing with transversal issues as part of legislative 

                                        

991  Mbete An Evaluation of Oversight and Accountability by the Fourth Parliament of the Republic 
of South Africa 139-149. 

992  Zantsi 2020 African Evaluation Journal 1. 
993  Zantsi 2020 African Evaluation Journal 4. 
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Legislation and the Acceleration of Fundamental Change 535. 
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oversight requires the provision of resources, the formulation and pursuit of outputs, 

outcomes and programmes.996 

The 2012 Oversight Model of the South African Legislative Sector document 

emphasises that the task of oversight needs to be undertaken in an empirical 

manner rather than in a spirit of party posturing.997 It also recommends that 

meetings of committees should be structured in such a way as to be conducive to 

empirical oversight and that the quality of reports to committees should be 

improved.998 As with the 2017 Report, the 2012 document provides valuable insights 

into ways in which the oversight function of Parliament could be enhanced, but 

stops short of recommending practical steps to achieve this.  

3.6 Chapter Summary  

This chapter comprises an analysis targeted towards considering the role of the 

legislature in poverty amelioration.  The legislative function is likely to be commonly 

understood in the three spheres of government but is explored from the perspective 

of legislation and literature which pertains mostly to the national legislature.  

An analysis of the efficacy of legislation as a vehicle for poverty amelioration is 

undertaken, based on a range of national legislative instruments that purport to 

have such amelioration as an underpinning imperative.  The analysis commences 

with the Constitution, which is the primary instrument enjoining legislatures to 

consider poverty amelioration in the course of their work.  The relevant 

constitutional provisions are supplemented by various categories of national 

legislation which incorporate poverty amelioration into their text.  These include 

broad public law instruments, legislation dealing with land matters, legislation on 

energy and resources, health legislation, education legislation, environmental 

legislation, and labour legislation. A pattern is discerned of cursory and anecdotal 
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mention of poverty in the legislation under consideration, without any inclusion of 

principles and methodologies for addressing poverty issues. This appears to 

represent that legislation is not it itself an efficacious instrument for taking forward 

poverty amelioration imperatives.  

There are features of the legislative system that render it less than functional and 

successful in ameliorating poverty.  These include its adherence to the separation 

of powers doctrine, which is not conducive to effective legislative oversight, neither 

to the forging of integrated governance between the executive and the legislature. 

In addition the dominance of the party political system in dictating the functional 

dynamics of the legislative system serve in a number of respects to impede effective 

oversight. This is characterised by predetermined voting as dictated by parties, 

which subverts the authority of the legislature, democratic centralism, the 

enforcement of strict party discipline, and idolisation of political leadership. 

Possible solutions for finding a role for the legislature in poverty amelioration include 

raising awareness of the fundamental nature of the duty of branches of government 

to ameliorate poverty, and awareness of the ethical and ideological considerations 

that arise in their work that are relevant to this imperative. They also include 

pursuing an enhanced oversight function to enable the legislature to effectively call 

the executive to account with regard to its poverty amelioration obligations.  

In conclusion, it is worth reiterating that although the legislature is not widely 

understood to be a branch of government responsible for amelioration of poverty, 

it is indeed capable of exerting positive influence in this regard through two 

mechanisms.  The first of these is via an enhanced legislative process to provide for 

the interweaving of poverty amelioration considerations into the law-making 

process. The second is via enhanced legislative oversight as proposed in this 

chapter. 
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CHAPTER 4 

THE ROLE OF THE EXECUTIVE IN THE AMELIORATION OF POVERTY 

4.1 Introduction 

In this chapter, consideration is given to the roles and responsibilities of the 

executive in the amelioration of poverty, and how these may be circumscribed and 

fulfilled. This discussion forms part of the broader context of this thesis, which is a 

consideration of the relative roles of the three branches of government in poverty 

amelioration, and thus it feeds into the concluding chapter where these relative 

roles are juxtaposed and evaluated.  

It seems logical to assume that the executive is the branch of government which is 

primarily responsible for poverty amelioration, given that it initiates policy and 

legislation, executes projects and programmes, implements legislation and allocates 

budget. Thus it is resourced to take decisive action towards poverty relief.  

An introduction follows to the nature of the South African executive within the three 

spheres of government – national, provincial and local - as delineated in the 

Constitution and other legislation.  This is followed by a discussion of government 

policy relevant to poverty, to illustrate how poverty issues are currently framed by 

the executive and to highlight possible shortcomings in that regard. Thereafter 

consideration is given to possible courses of action for the executive to address 

poverty issues more thoroughly and meaningfully. 

4.2 The Executive in South Africa 

National executive authority is vested in the president,999 and provincial executive 

authority in the provincial premier.1000 In municipalities executive authority is vested 

either in the executive Mayor or in an executive council.1001 Like legislative bodies, 

                                        

999  Section 85 of the Constitution. 
1000  Section 125 of the Constitution.  
1001  Sections 42 and 54 of the Local Government: Municipal Structures Act 117 of 1998.  
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executive authorities are obliged to uphold the Constitution and the Bill of Rights, 

and by logical deduction, to pursue the imperative of ameliorating poverty.  

National executive authority, although vested in the President, is exercised by him 

or her together with the cabinet, as per section 85(2) of the Constitution. This 

section elaborates on what executive authority comprises, as follows: (a) 

implementing national legislation except where the Constitution or an act of 

parliament provides otherwise; (b) developing and implementing national policy; (c) 

co-ordinating the functions of state departments and administrations; (d) preparing 

and initiating legislation; and (e) performing any other executive function provided 

for in the Constitution or in national legislation. 

A similar governance structure prevails in provinces, with executive authority vesting 

in the premier together with the members of the executive council, as per section 

125(2) of the Constitution, as follows:  

(a) implementing provincial legislation in the province;  

(b) implementing all national legislation within the functional areas listed in 

schedules 4 and 5 except where the Constitution or an Act of Parliament provides 

otherwise;  

(c) administering in the province, national legislation outside the functional areas 

listed in Schedules 4 and 5, the administration of which has been assigned to the 

provincial executive in terms of an Act of Parliament;  

(d) developing and implementing provincial policy;  

(e) co-ordinating the functions of the provincial administration and its departments; 

(f) preparing and initiating provincial legislation; and  

(g) performing any other function assigned to the provincial executive in terms of 

the Constitution or an Act of Parliament. 

In the case of local government, section 151(2) of the Constitution provides that 

executive authority vests in the municipal council. The Constitution does not 
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elaborate upon how this authority is exercised. The Local Government: Municipal 

Structures Act1002 provides however for municipalities to establish either an executive 

committee system or an executive mayoral system.1003 Whichever of these applies, 

they are bound to fulfil the objects set out in section 152 of the Constitution.1004 

These are: (a) to provide democratic and accountable government for local 

communities; (b) to ensure the provision of services to communities in a sustainable 

manner; (c) to promote social and economic development; (d) to promote a safe 

and healthy environment; and (e) to encourage the involvement of communities 

and community organisations in the matters of local government. These objects are 

applicable to the general functionality of local government, both legislative and 

executive. 

It is noteworthy that in all three spheres of government, although the executive 

does not have legislative decision-making powers, it exercises considerable 

influence over the development of law, as it initiates and develops legislation for 

presentation to legislative bodies, and develops policy for consideration by them. In 

addition, it makes secondary legislation such as regulations. The executive in 

national, provincial and local government also determines mechanisms and budgets 

for implementation of law enacted by the legislature. Thus, there is an interplay of 

forces between the legislature and the executive that determines policy direction 

and outcomes. With regard to policy and legislative content and orientation, there 

is no legal instrument dictating how this interplay of forces should be managed.  

This is unfortunate in the context of poverty amelioration, as clear direction in this 

regard could be geared towards achieving this purpose. This could be achieved via 

intergovernmental collaboration as mandated in terms of chapter 3 of the 

Constitution and the Intergovernmental Relations Framework Act.1005 

                                        

1002  Act 117 of 1998. 
1003  Chapter 4 of the Act.  
1004  Section 19(1) of the Act. 
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4.3 National Government Policy Relevant to Poverty 

In this section, a critical view is presented of popular policy positions relevant to 

poverty and which either have won popular support or were espoused by the 

national executive prior to the political transition in 1994, at the time of the 

transition, and subsequently. The purpose is to illustrate that national executive 

policy has substantial impacts and effects which may influence the trajectory of 

policy, with a view to developing direction for executive policy going forward.  

4.3.1 The Freedom Charter and the RDP 

The Freedom Charter was the main manifesto document of the ANC whilst it was 

banned and in exile prior to the political transformation in 1994, and as such it has 

been a significant informant of public policy. The following content thereof is of 

relevance to socio-economic rights and poverty.  

In article 4, the charter speaks of having the land owned by those who work it, and 

ending famine and hunger. Article 8 speaks of free education, and article 9 of 

affordable housing, plentiful food and free healthcare. The charter refers explicitly 

to the pursuit of democracy, less explicitly to social justice, and not at all to the 

desired political and economic systems necessary to achieve its objectives. It may 

with justification be said to have a socialist orientation, in that it clearly envisages a 

society based upon socio-economic equality, such as is promoted by socialist theory. 

By the time the political transition was underway in the early 1990's, the Freedom 

Charter as the official manifesto of the ANC was supplanted by the negotiating 

positions presented by the party's newly released leaders in the transitional 

deliberations.  

The RDP, released in 1994, encapsulated the transitional vision of the ANC. It was 

prefaced with a message from Nelson Mandela, and included a broad transformative 

vision of all aspects of social, political and economic life, giving due cognisance to 

the deprivation and abuse that occurred under apartheid. In Mandela's preface, 

there is explicit reference to the need to address socio-economic issues as a 
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component of democracy.1006 This appeared to be intended as an underpinning 

element of a poverty relief agenda to follow. There are a number of references to 

redistributive justice in the RDP. For example there are references in clauses 1.4.2 

and 2.4.6 relating to the redistribution of land to landless people. There are also 

broad requirements set out in clause 4.8.3 for affirmative action in the workplace 

and in education. Both of these imperatives are redistributive in nature, taking away 

privilege and opportunity from the previously advantaged members of society and 

conferring these upon previously disadvantaged. The policy orientation of the RDP 

was similar to that of the Freedom Charter.  

4.3.2 The GEAR Policy 

Approximately two years after the publication of the RDP and the first democratic 

election, the ANC government saw fit to publish a new national development 

strategy entitled Growth, Employment and Redistribution: A Macroeconomic 

Strategy, popularly known as GEAR.  This encapsulated the macroeconomic policy 

of the day as decided upon by the incumbent government.  

GEAR deals with high-level macro-economic objectives. It does not consider lower 

level socio-economic issues that directly affect the rights of people.1007 Furthermore, 

it is founded upon the principles of neoliberalism1008 and capitalism,1009 and as such 

favours business rather than the poor.1010 GEAR served to replace local-level 

discourses about economic models with the widely accepted global discourse 

favouring neoliberalism.1011 It has been much criticised for its neoliberal orientation 

                                        

1006  Government of the Republic of South Africa Reconstruction and Development Programme, 4th 

page (pages are unnumbered). 
1007  Moyo and Mamabolo 2014 Journal of Public Administration 946. 
1008  Neoliberalism is a policy in terms of which control of economic factors is shifted from the public 

sector the private sector, as per Investopaedia 2017 
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the market, per Investopaedia 2017 http://www.investopedia.com/terms/c/capitalism.asp 

(accessed 16 January 2019). 
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other ideologies) as determinants of poverty.  
1011  Peet 2002 Antipode 74. 
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by a number of authors.1012 Their criticism has included the assertion that its serves 

to stifle rather than advance transformation.1013 It has furthermore been asserted 

that it exacerbates inequality and unemployment.1014 It is a hegemonic approach, it 

is argued, with power vested in business and negligible, if any, trickle-down benefits 

reaching the poor.1015 Neoliberalism does not assist the cause of development in 

South Africa.1016 The practices of neoliberalism, together with corruption and the 

prevalence of transnational corporations, have caused a destructive version of 

capitalism to be practised in Sub-Saharan Africa.1017 Neoliberalism has further been 

resilient in South Africa since the time of GEAR.1018 It has even served as an 

instrument of oppression of contradictory views.1019 The transition from the RDP to 

GEAR represented an ideological about-turn in the orientation of the work of the 

executive.1020 

4.3.3 The Social Welfare White Paper 1997 

This paper, 1021 published in 1997, articulates a vision of a welfare state in which 

those in need of social assistance are taken care of, in terms of a broad plan to 

tackle poverty and other social ills. It is undoubtedly pro-poor and socialist in its 

orientation, and in this respect it is not aligned to GEAR.1022 The paper underpins 

the Social Assistance Act, but the Act is much less liberal than the paper in its 

delineation of beneficiaries who qualify for social assistance. In particular, the Act 

does not provide for assistance for able-bodied adults living in poverty. 

                                        

1012  See section 2.3.1.1 for a discussion of neoliberalism as a determinant of poverty. 
1013  Adelzadeh 1996 Transformation 66. See also Schneider 2003 Review of Social Economy 25. 
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1021  Department of Welfare Social Welfare White Paper 1997. 
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4.3.4 The NDP 

The NDP is an aspirational document which expresses the intent that it will 

"eliminate poverty", "reduce inequality", "change lives" and create a "new story" 

with regard to developmental issues in South Africa.1023 Notwithstanding its 

promotion of the notion of social protection,1024 it places a strong emphasis on 

development of capabilities rather than pure redistribution and restorative justice.1025 

In terms of this approach, the state is portrayed as a liberal developmental state, 

focused upon economic growth, state-led industrialisation, a growth focus in labour 

markets, and authoritarian in its approach. It is questionable whether this model is 

a good fit with conditions in contemporary South Africa.1026 In the NDP, an attempt 

is made to account for the purported failure of the RDP.1027 This failure is blamed on 

a lack of co-ordination in government and external economic shocks. There is no 

reference to the fact that since the espousal of GEAR, government policy has moved 

away from the principles of social justice and away from the ideological orientation 

of the RDP.  

Although Chapter 11 of the NDP favours the notion of social protection, which is 

pro-poor, it must be questioned whether the measures envisaged to provide social 

assistance are sufficient in their reach and in their quantum to meaningfully address 

poverty. This is evident from the Medium Term Strategic Framework (MTSF) 

discussed below. 

                                        

1023  Preamble to National Development Plan 2030 3. The author of the preamble, Minister Trevor 

Manuel, describes the orientation of the plan as one which revolves around citizens being 

active in development, and a capable and developmental state.  
1024  National Development Plan 2030, Chapter 11.  In terms of this chapter social protection is 

planned for the most vulnerable members of society such as the aged, children and the 

disabled.  
1025  Moyo and Mamabolo 2014 Journal of Public Administration 946. A capabilities approach is one 

which was advocated by Amartya Sen in the 1980's and which focuses on the ability of people 

to do and be. In the social justice context proponents of this approach would argue that it is 

up to government to provide opportunity, and up to individuals to embrace opportunity to the 
extent that they are able.   

1026  Burger in How Suitable is a Developmental State to Tackle Unemployment, Inequality and 
Poverty in South Africa? 1 argues that the developmental state model is not able to tackle 
unemployment, inequality and poverty in South Africa.  

1027  NDP 16. 
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The MTSF is a document produced every five years to report on the progress made 

with the implementation of the NDP and to set out further intended actions by 

government for such implementation. The most recent of these frameworks, 

released in 2019, is prefaced by a statement by President Cyril Ramaphosa in which 

he makes the somewhat contradictory statement that government has made 

significant strides in meeting basic human needs, but has not managed to overcome 

inequality and poverty. He does however reiterate the imperative in the NDP of 

eliminating poverty and reducing inequality by 2030.1028  His words are echoed by 

the late Minister Jackson Mthembu in his introductory overview, in which he states 

that government has made some progress towards achieving the objectives of the 

NDP but that fundamental transformation is still lacking.1029 In the introduction to 

the framework, it is stated that the human rights and dignity of historically 

oppressed people have been partially regained.1030 Thus it is acknowledged, albeit 

rather obliquely, that there was little progress between 2012 and 2019 with the 

realisation of the objectives of the NDP. 

The framework contains a number of anecdotal accounts of improvements to service 

delivery. For example, it accounts for a substantial increase in the number of South 

Africans receiving anti-retroviral treatment for AIDS.1031 It is stated that 

multidimensional poverty, measured in terms of indicators for health, education, 

standard of living and economic activity has declined from 17.9 percent of the 

population in 2001 to 7 percent in 2016.1032 However this information is followed by 

the telling statement that “true transformation of our economy, our environment 

and our society elude us (sic). South Africa still confronts the challenges of poverty, 

inequality and unemployment.”  It is further stated that the country remains the 

most unequal in the world in terms of its Gini coefficient score.1033 

                                        

1028  Presidency of the Republic of South Africa Medium Term Strategic Framework 2019-2024 4. 

This is the most recent framework issued under the NDP. 
1029  MTSF 6. 
1030  MTSF 10. 
1031  MTSF 11. 
1032  MTSF 12. 
1033  MTSF 12. See section 1.3 for a discussion of the Gini coefficient as a measure of inequality, 

with specific reference to South Africa.  
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It is acknowledged in the framework that since the inception of the NDP the 

percentage of people living below the National Planning Commission’s “lower-bound 

poverty line”1034 has increased by 0.8 percent. However it is alleged that 

multidimensional poverty decreased by 12.9 percent between 2001 and 2016.1035 

This is confusing and indicative of a measure of arbitrariness in the deployment of 

poverty measurement criteria. 

A full analysis of the intended actions reflected in the framework is outside of the 

scope of this thesis.  However it can be said that it is questionable whether the 

framework has the potential to reduce poverty and inequality. This is largely 

because, like the NDP itself, it adopts a neoliberal approach to governance, and this 

is not favourable for poverty relief.1036  

4.3.5 Observations on National Government Policy Relevant to Poverty 

The purpose of this discussion on national government policy relevant to poverty 

has been to illustrate how executive policy on fundamental planning and 

macroeconomic issues relevant to poverty has evolved since before the political 

transition, to date.  The Freedom Charter  and the RDP were fundamentally 

socialistic in their orientation, with strong redistributive imperatives. These policy 

documents dealt inter alia with issues of redistribution of land, affirmative action in 

labour, and reform in education. Shortly after the political transition however, they 

were supplanted by GEAR, which has a neoliberal and capitalist orientation, and 

promotes adherence to international macroeconomic models. This has been adverse 

for poverty amelioration. The NDP of 2012 pursues a similar orientation, and the 

MTSF which serves as a review and assessment of the plan indicates that the plan 

has not made meaningful progress with regard to poverty amelioration.  

                                        

1034  The “lower bound poverty line” is an estimate of the monthly monetary need per person of 

basic food for survival plus a limited range of non-food items.  See Statistics SA National 
Poverty Line 2019 3. 

1035  MTSF 16. 
1036  See the discussion in section 2.3.1.1 regarding neoliberalism as a cause or determinant of 

poverty. 



 

191 

The discussion of the trends in executive policy relevant to poverty serves to 

emphasise how executive policy, particularly with regard to macroeconomic and 

broad governance issues, has major impacts upon the trajectory of poverty and 

poverty amelioration.  It is incumbent upon the executive to consider these seen 

against the backdrop of time, to inform policy planning into the future with a view 

to effectively addressing poverty. 

4.4 Possible Mechanisms for the Executive to Pursue Poverty 
Amelioration  

In this section possible mechanisms for action by the executive in addressing 

poverty amelioration are explored. These are based on material from the literature 

study in chapter 2, transposed into practical solutions for addressing the issue at 

hand.   

4.4.1 Gaining and Promoting Awareness of the Nature and Dimensions of Poverty 

Awareness of the nature and dimensions of any phenomenon, including poverty, is 

a prerequisite for finding solutions to address what is required for making changes 

to the phenomenon in question. There are two respects in which the executive 

should play a role with regard to such awareness.  Firstly, it should initiate 

programmes to foster the necessary awareness in government officials and entities, 

particularly policy makers and decision makers.  Secondly, and in order to obtain 

buy-in from the citizenry for poverty amelioration initiatives it should implement 

programmes to raise public awareness of the nature and dimensions of poverty.  

Awareness thereof on the part of government and the public could serve to create 

a synergistic society-wide awareness of the seriousness of the phenomenon, and 

contribute towards its resolution.  

The entrenched nature of poverty in South Africa is something of which the entire 

population spectrum should be aware.1037 Such an awareness would form a 

foundational basis for action on the part of government, and potential support from 

business and the citizenry, all working together.  It could furthermore act in synergy 

                                        

1037  Sibanda 2011 Stellenbosch Law Review 482. See also the discussion in section 2.2.1. 
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with awareness of other features and dimensions thereof to create a matrix of 

considerations surrounding poverty of which society as a whole is aware.  This point 

will not be restated in the further discussion of issues of which awareness is needed, 

but it should be assumed that it applies generally throughout this section. 

The executive and the citizenry should be aware of the persistence of historical 

disadvantage and deprivation in segments of society.1038 A corollary of such an 

awareness would be an acknowledgement that the manifestations of apartheid, 

which was officially abolished in the early to mid-1990s, still persist in contemporary 

times.  It is widely acknowledged that apartheid was an undesirable and socially 

unjust system, but it is possible that complacency and lack of awareness result in a 

lack of perception of the persistence of negative manifestations thereof into the 

present time.1039  

A full understanding of the nature and dimensions of poverty requires that its 

multidimensionality be recognised. The dimensions straddle various areas of human 

life such as kinship (from which the poor may be alienated), food insecurity, 

crowded living conditions, energy poverty, unemployment and social 

dysfunctionality.1040 

The executive and the citizenry need to understand that poverty is a sociological 

phenomenon which is broader than money-metric deprivation.1041 The additional 

dimensions include social power relations which are adverse for the poor, and socio-

historical influences which have rendered the poor vulnerable to capitalism, 

                                        

1038  This phenomenon is ably described in Cole, Bailey and New 2017 Sustainability Science 829.  
1039  Pieterse describes poverty as a consequence of the deprivations of apartheid – see Pieterse 

2004 Human Rights Quarterly 887 and Pieterse 2005 SA Public Law 158. In similar vein, 

Dugard explains that poverty has remained racialised after the demise of apartheid – see 
Dugard 2013 The Activist 3.  See also Rapatsa 2015 Judicial Tribune 218 who writes of the 

perpetuation of the “documented cruelty” of apartheid. See also Gradin 2012 Journal of African 
Economies 187, who avers that the ongoing prevalence of racial inequality after the demise 
of apartheid is attributable to forces of inertia. See also the discussion in section 2.2.5. 

1040  Woolard 2002 Overview of Poverty and Inequality in South Africa 1-15. 
1041  Du Toit 2005 PLAAS Chronic and Development Studies 2. The phenomenon of poverty being 

characterised by sociological phenomena is illustrated in section 2.2.5 (dealing with its 
association with apartheid) and section 2.2.120 (linking poverty issues with urbanisation). 
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authoritarianism and modernisation over the course of history.1042 An understanding 

of the depth of these dimensions could be advantageous for a process of 

understanding what is required in order to forge poverty amelioration solutions.  

In the process of seeking a deeper understanding of poverty-related issues, the 

executive and the citizenry should understand its temporal and cyclical dimensions. 

These relate to its persistence over time1043 and the fact that it is a burgeoning and 

worsening problem.1044 An awareness of these dimensions leads inevitably to the 

conclusion that it is necessary for government and the citizenry to take action to 

turn around the trajectory of persistent and worsening poverty.1045  

The executive and the citizenry need to have an awareness of poverty being linked 

to class, and class in turn being linked to race.1046 Such an awareness would enable 

government, with the support and endorsement of the citizenry, to devise 

programmes to break down the barriers that inevitably form part of a stratified class 

structure.1047 

Government needs to foster within its ranks and amongst the citizenry an awareness 

of the fact that economic power structures formed prior to the political transition 

remained intact, which is a substantial contributor to the persistence of post-

transition poverty.1048 Awareness of this phenomenon could serve to underpin a shift 

towards new economic models, which could bode better for poverty amelioration.  

                                        

1042  Du Toit 2005 PLAAS Chronic and Development Studies 2. See also Klasen 2000 Review of 
Income and Wealth 33 where it is suggested that a deprivation index should be devised in 

order to properly understand poverty. 
1043  Dugard 2013 The Activist 3 – here it is averred that the persistence of poverty over a period 

of almost 20 years since the political transition is an indictment upon the constitutional 
transformative project. 

1044  Mc Lean Constitutional Courts, Deference and Socio-economic Rights in South Africa 220.   
1045  The theoretical foundation of these dimensions of poverty appears in section 2.2.4. 
1046  Burger et al The Middle Class in Contemporary South Africa: Comparing Rival Approaches 1-

20. 
1047  The links between class issues and poverty are discussed in section 1.2. 
1048  Swilling, Musango and Wakeford 2015 Journal of Environmental Policy and Planning 9. See 

further the discussion in section 2.3.2.4. 
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It is important for government to understand that policy is never value-neutral.1049 

Ideas and notions linked to values always underpin policy development. Giving due 

recognition to the importance of ideas in driving policy innovation could assist with 

the fostering of new solutions for poverty amelioration.1050 

Government and the citizenry need to understand that poverty is associated with 

failure of distributive justice.1051 Distributive justice is not formally recognised in 

South African law, but it is a foundational notion in poverty studies.1052 Awareness-

raising with regard to distributive justice could give impetus to poverty amelioration 

initiatives by government and private sector role players.1053 

It is arguable that it is incumbent upon the executive to ensure within its own ranks, 

and also within the citizenry, that a general understanding is fostered of the 

potential value of the doctrine of egalitarianism for poverty amelioration.1054 This 

doctrine promotes equality, including equality of income and resources, and it 

accordingly favours the poor.1055 

The executive, and to an extent also the citizenry, need to be aware of the linkages 

and possible synergies between poverty amelioration and environmental 

protection.1056 These arise typically in situations where service delivery projects are 

                                        

1049  Movik 2014 Geoforum 187 makes this point with reference to the assumptions and 

understandings underpinning water policy in South Africa. 
1050  Rodrik 2014 Journal of Economic Perspectives 189 argues that it is possible to effect policy 

innovation through giving due recognition to ideas as a force for the manifestation thereof. 

See also Schotte, Zizzamia and Leibbrandt Social Stratification, Life Chances and Vulnerability 
to Poverty in South Africa 39 who reinforce the arguments of both Movik and Rodrik.  

1051  Distributive justice relates to the social, economic and legal processes that dictate how benefits 

and burdens are distributed across society, as dictated by social, economic and political 

frameworks. See Stanford Encyclopedia of Philosophy 
https://plato.stanford.edu/entries/justice-distributive/. Palat 2008 Futures 721 argues that 

distributive justice has failed across the global South due to the failure of political leaders 
across the world failing to challenge economic world order.  

1052  Waldorf 2012 Social and Legal Studies 180-181 argues that distributive justice is an essential 

consideration in addressing matters of inequality. 
1053  The links between poverty and failure of distributive justice appear are discussed in section 

2.4.3.5. 
1054  Putterman, Roemer and Silvestre 1998 Journal of Economic Literature 861. 
1055  Egalitarianism as a basis for poverty amelioration is a feature of social justice – see section 

2.4.1.2. 
1056  Du Plessis 2011 South African Journal on Human Rights 285.  See also Jayathilaka 2015 

International Journal of Conceptions on Management and Social Sciences 3, where linkages 
are suggested between poverty, environment and development and a new mode of thinking 

https://plato.stanford.edu/entries/justice-distributive/
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designed and executed with the incorporation of environmentally favourable design 

and benefits that serve the interests of poor communities, and that are sustainable 

in the longer term. 

An understanding of poverty as a human rights issue, particularly in circumstances 

where fundamental socio-economic rights are not realised,1057 is of value to serve as 

a foundation for action by government, enabled and assisted by the private sector, 

towards poverty amelioration.1058 This approach has constitutional credibility, given 

that human rights are entrenched in the Constitution.   

The executive and the citizenry (as guided by the executive) need to be aware of 

the unavoidable connections between ethics and economics.1059 An awareness of 

this connection enables a view to be taken with regard to moral and ethical 

considerations relevant to allowing the phenomenon of poverty to persist. It also 

enables the introduction of ethical considerations into economic policy, which could 

form a basis for an ethically and morally based redistribution of wealth, which would 

benefit the poor. 

For the executive to be able to create a framework for poverty amelioration, and for 

the citizenry to buy in to it, the lived experience of poverty and its qualitative aspects 

need to be considered.1060 In the writings of Deutch, it is suggested that a new social 

psychology be developed to address human needs, including poverty.1061 A new, 

more in depth view of the psycho-social elements and hardships of poverty, fostered 

                                        

advocated in which human development and environmental issues are acknowledged to be 

intertwined. 
1057  Section 2.3.3 deals with dysfunctionalities in the human rights regime as a determinant of 

poverty. 
1058  Jansen van Rensburg and Naude 2007 Public Administration and Development 396 argue that 

poverty constitutes a violation of human rights and a social injustice, since the Constitution 
recognises the right to fulfilment of basic needs. 

1059  Huda 2015 Journal of Arts and Humanities 42 argues for the forging of linkages between ethics 

and economics, which, it is argued, would instil an understanding of the immorality of 

inequality. These linkages are discussed in section 2.4.2.3. 
1060  Wilson and Dugard 2011 Stellenbosch Law Review 667.  See also Liebenberg 2001 South 

African Journal on Human Rights 239. 
1061  Deutch 1975 Journal of Social Issues 137. See also Metz 2016 Res Publica 333 who describes 

poverty as an inhuman condition and suggests that an understanding of its psycho-social 
dimensions could be a path towards its amelioration.  
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by the executive and communicated to the citizenry, could serve to provide an 

impetus for the forging of solutions to poverty.1062 

4.4.2 Rethinking the Neoliberal Governance Model 

Neoliberalism is frequently portrayed as a cause or determinant of poverty in South 

Africa.1063  The discussion here seeks to suggest ways in which he executive can 

move towards a rethinking of neoliberalism as a poverty alleviation strategy.1064  

Since the executive is the primary initiator and driver nationally of legislative and 

policy reform,1065 it is incumbent upon it to take action towards the reconsideration 

of neoliberalism as a dominant governance model in South Africa.  

In light of the criticism of the adverse effects of the switch in prevailing executive 

policy  in the 1990’s from socialism to neoliberalism, the executive needs to consider 

whether it should contemplate taking steps to reverse this process. There are many 

writers who take the view that this would have advantageous effects for promoting 

the struggle for equality and social justice.1066 Although it is theoretically possible for 

the executive to drive policy reform of its own volition, in reality it would only do so 

in line with the position of the dominant party to which most of its members belong.  

Government should be encouraged to question whether neoliberalism is consistent 

with the Constitution, given that neoliberalism promotes inequality.1067 This should 

lead government to ask intense questions about its suitability as a governance 

                                        

1062  See section 2.4.2.4 for a discussion of the psycho-social aspects of poverty. 
1063  See section 2.3.1.1. 
1064  See section 4.3 above in which the predominance of a neoliberal governance model in 

executive policy over time is discussed. 
1065  Although policy and legislation are decided upon at political level, the executive plays a 

substantial role in their initiation and formulation.  
1066  See Emery 2006 Social Justice 11, where it is argued that the switch to neoliberalism in the 

1990’s had the effect of impeding the struggle for equality and social justice.  This view is 

reinforced in Mtshiselwa 2016 Theological Studies 4.  It is further reinforced by Adelzadeh 
1996 Transformation 66 and Hanson and Hentz 1999 Political Science Quarterly 491, who 

emphasise that in the process of the shift from the RDP to GEAR, the redistributive imperatives 
of the Constitution have been weakened.  

1067  Lemanski 2017 International Development Planning Review 20 presents a strong argument 

that neoliberalism is at odds with the Constitution by reason of the fact that neoliberalism 
promotes inequality.  
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model, and to consider policy shifts which weaken the adverse impact of 

neoliberalism on the poor.  

Neoliberal economists tend to marginalise poverty by omitting it as a factor in their 

economic analysis.1068 This leads to a disregard of possible initiatives towards 

redistribution of wealth, which is a necessary component of poverty amelioration. 

Government should consider how to remedy this deficit and mainstream poverty 

into economic assessment. 

An incisive analysis by Segatti and Pons Vignon of six attributes of neoliberalism 

may be interpreted to provide potential guidance to the executive as to how it could 

reverse some of its negative outcomes.1069 They highlight that government does not 

follow a deliberative process in the formulation of economic policy.1070 This 

counterproductive trend in policy formulation could be countered by government 

purposefully engaging  with regard to economic policy rather than the apparent 

present trend of taking the desirability of globally dominant economic models as a 

given.  This could lead to economic policy reforms which could be of benefit to the 

poor. Secondly, they highlight certain deficits in democratic oversight by the 

legislature relevant to the persistence of neoliberalism.1071 Improving parliamentary 

oversight, which can be an initiative of the executive as well as or in conjunction 

with the legislature, could lead to the development of a more stringent culture of 

scrutiny of government policy. This may include its neoliberal orientation.  

Development of such a culture could lead to conceptualisation of alternatives 

favourable for poverty amelioration. Thirdly, they describe the phenomenon of 

autonomism in government, associated with a disinclination on the part of the 

executive and parliamentarians to interrogate proposed policy for decision.1072 It is 

incumbent upon the executive to ensure that government officials and external 

parties are aware of the need for full and sufficient policy interrogation, including 

                                        

1068  Schneider 2003 Review of Social Economy 26, 48. 
1069  Segatti and Pons Vignon 2013 Review of African Political Economy 537.  
1070  Segatti and Pons Vignon 2013 Review of African Political Economy 547. 
1071  Segatti and Pons Vignon 2013 Review of African Political Economy 548. Issues pertaining to 

democratic oversight are discussed in section 3.4.1 of this thesis. 
1072  Segatti and Pons Vignon 2013 Review of African Political Economy 549. 
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with regard to matters related to poverty. This is imperative to ensure that policy is 

appropriately focused to achieve socio-economic goals, including making poverty 

amelioration possible. Fourthly, they describe the phenomenon of macroeconomics 

being free from scrutiny, even though microeconomics is tightly regulated.1073 This 

is manifested by the unquestioning application of fundamental macroeconomic 

precepts such as neoliberalism and capitalism, with only microeconomic issues being 

canvassed and debated by way of public participation. For poverty amelioration to 

become a reality it is imperative that fundamental governance models underpinning 

macroeconomic approaches be interrogated, especially by the executive in its role 

as crafter of policy and law. Fifthly, they argue that there is a failure by 

macroeconomics to address redistribution and inequality, with these not being 

factored into economic planning.1074 This obviously does not augur well for poverty 

amelioration. Sixthly, there is a failure by government to interrogate neoliberal 

deepening.1075 Neoliberalism has failed to combat corruption or to create an efficient 

state, they aver.1076 Furthermore, they state, macro-economic policies, which are 

oriented towards the deepening of neoliberalism, have not been able to address 

issues of redistribution and inequality.1077  These deficits render poverty amelioration 

more difficult. The writings of these authors provide a valuable framework for 

conceptualising how a rethinking by the executive of strict adherence to 

neoliberalism could make a contribution towards poverty amelioration. 

Under neoliberalism, market forces are seen as an ethic in themselves, and ethical 

dimensions in economics are not acknowledged.1078  Neoliberalism has failed to 

effect social and economic development, rather entrenching the status quo.1079  

Development ethics may be a viable alternative to neoliberalism, since it factors 

socio-economic considerations and dignity and equality into its reasoning, and these 

                                        

1073  Segatti and Pons Vignon 2013 Review of African Political Economy 550. 
1074  Segatti and Pons Vignon 2013 Review of African Political Economy 538. 
1075  Segatti and Pons Vignon 2013 Review of African Political Economy 538. 
1076  Segatti and Pons Vignon 2013 Review of African Political Economy 541.  
1077  Segatti and Pons Vignon 2013 Review of African Political Economy 553. 
1078  Astroulakis 2014 Ethics and Economics 96. 
1079  Astroulakis 2014 Ethics and Economics 99. 



 

199 

considerations are of value in ameliorating poverty.1080  The executive should be 

aware of the need for policy reform in this direction and move towards its 

implementation. 

Acquiescence in a neoliberal order is associated with a legalistic view of socio-

economic issues,1081 associated with their being ascribed the status of legal rights.  

A focus on civil and political rights leads to a diminished focus on poverty issues.1082  

The executive needs to be aware of this dynamic, which is indicative of a need for 

mainstreaming of the imperative to work towards realisation of socio-economic 

rights outside of the courts, that is by way of forging government legislation and 

policy to achieve these aims.  

The executive needs to play a role in promoting an understanding of development 

theory. This must of necessity include a questioning of neoliberalism.1083 It is 

arguable that as part of this analysis neoliberalism should be repurposed to take 

into account the specific circumstances that prevail in the South African context.1084 

The executive needs to take to heart some of the criticisms that have been proffered 

by analysts of the NDP, in particular those that have highlighted its neoliberal 

stance.1085 Proceeding from the position that neoliberalism is not beneficial to the 

poor, it must be questioned whether the poverty relief imperatives articulated in the 

plan are capable of realisation. There is a cogent argument to be made that 

government should reconsider the orientation of this core national planning 

instrument. 

A cumulative reading of the sources cited in this section leads to the conclusion that 

there is a cogent argument to be made that the executive should consider and 

                                        

1080  Astroulakis 2014 Ethics and Economics 104. 
1081  Mc Evoy 2007 Journal of Law and Society 411. He conceptualises legalism as an inability to 

view social issues free from the “lens of the law”. 
1082  Mc Evoy 2007 Journal of Law and Society 418. 
1083  Samson 2007 Africa Development 27. 
1084  Ferguson 2009 Antipode 178. He argues that, where being able-bodied is not a guarantee of 

finding work, it would be appropriate to introduce a basic income grant as a means to alleviate 

poverty in the neoliberal context 
1085  In this regard see Allogio and Thomas 2013 Social Dynamics 110 and Moyo and Mmamabolo 

2014 Journal of Public Administration 946. 
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question whether the prevalent neoliberal governance model serves the interests of 

the population generally, and those of the poor in particular.  The writers cited 

present a clear position that a rethinking of neoliberalism is a sine qua non  of socio-

economic reform, and accordingly of poverty amelioration. 

4.4.3 Rethinking the Value of the Capitalist Governance Model in South Africa 

There is wide consensus that capitalism does not assist the poor and may even 

serve to exacerbate poverty.1086 Since the executive is the primary entity initiating 

and driving the creation of policy and legislation, it is incumbent upon it to consider 

whether capitalism as the dominant economic paradigm and governance model 

should be retained.  

The Marikana massacre of 2012 is considered by many to be symbolic of the conflict 

between capitalism and the poor in the South African context.1087 Given that the 

massacre was characterised by violent conflict between poor workers seeking better 

wages, and a capitalist-oriented mining corporation backed by the South African 

Police Service, this position would seem to be justified. The Marikana incident and 

the capitalist-poor conflict it symbolised, with the police supporting the capitalist 

mining corporation, could have served as an impetus to persuade government that 

there is cause to question the desirability of the prevalence of capitalism in the 

country.  

It is incumbent upon the executive to consider whether a shift away from capitalism 

should be contemplated in order to create a more equal society.  This is ably 

explored by Hickey and Du Toit,1088 who account for a number of ways in which the 

workings of the mainstream economy perpetuate poverty. One of these is the 

functioning of the labour market, which is allied to the orientation of the economy 

                                        

1086  See Le Roux 1991 Social Justice 234. and Gelb 1991 Social Justice 247, writing at 

approximately the same time, who argued that the capitalist governance model would be 

unable to address inequality in South Africa. For a discussion of capitalism as a determinant 
of poverty, see section 2.3.1.3. 

1087  Alexander 2013 Review of African Political Economy 615 and Schierup 2016 Critical Sociology 

1062 express this view strongly. 
1088  Hickey and Du Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 81. 
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as a whole, and which locks out the poor.1089 They furthermore explain that the 

capitalist trading market has spin-offs which exacerbate poverty and increase a 

number of undesirable phenomena associated with it, being pollution, corruption, 

crime and inequality.1090 In addition they describe how trade liberalisation, which is 

associated with capitalism and was introduced in South Africa shortly after the 

political transition, has the effect of inducing poverty-related phenomena.1091 Their 

writings serve as a valuable illustration of how market and trade forces contribute 

to poverty, and they could be taken as a guideline for the executive regarding 

changes that need to be made to weaken the stronghold of capitalism in furtherance 

of poverty amelioration.  

The apartheid economy was capitalism-based, and there has been only a 

refurbishment and not a shift away from this model subsequent to the political 

transition.1092 The executive should be cognisant of this fact and consider whether a 

policy shift away from capitalism should occur, in the interests of benefitting the 

poor. Critics of the prevalence of capitalism typically posit a shift towards a socialist-

oriented governance model, which the executive should research and investigate.  

A very practical point regarding the alienation of the poor from participation in the 

capitalist economy is the fact that, without assets and resources, participation in the 

economy is not possible.1093 For the prevalence of capitalism to be beneficial to the 

poor, a mechanism needs to be found by the executive for unlocking the potential 

for the poor to acquire assets and resources.  This could be done by way of policy 

and legislation giving the poor access to resources on the strength of which they 

can participate in the capitalist market, if the capitalist paradigm is to be retained. 

Measures of this nature could include for example incentives and mechanisms to 

                                        

1089  At the time of writing this thesis unemployment was recorded as having peaked at 46.6% 

nationally – see Statistics South Africa Quarterly Labour Force Survey Quarter 1 2021 12. See 

also Ferguson 2013 Journal of the Royal Anthropological Institute 232-233, where it is stated 
that the effect of lock out from the market is worse than subjection, and that those who are 

excluded from the markets would wish to gain access thereto even under circumstances of 
subjection. 

1090  Hickey and Du Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 18. 
1091  Hickey and Du Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 19. 
1092  Southall 2014 Annals of the American Academy of Political and Social Science 48. 
1093  Lephakga 2016 Studia Historiae Ecclesiasticae 3 



 

202 

enable the poor to participate in the share market, or to acquire property. 

Alternatively, the position that government should veer away from unquestioning 

support of the capitalist paradigm, should be explored. 

The discourse around the need to achieve social justice in order to ameliorate 

poverty typically does not deal with property and capitalist relations.1094 This is a 

lacuna which the executive must address – it must pursue a discourse incorporating 

these elements.  Up to the present time government has been intent on the 

preservation of capital,1095 which obviously favours the interests of the ‘haves’ over 

the ‘have nots’ and frustrates poverty amelioration. This orientation must be 

questioned by government if it has serious intent to overcome poverty.  

The right to own private property is a core component of capitalism.1096 The right to 

property which is enshrined in section 25 of the Constitution conflicts with the socio-

economic rights in circumstances where ownership of assets needed for socio-

economic rights fulfilment is in issue.1097 The executive is aware of this anomaly, as 

is evidenced by its unsuccessful effort to amend section 25 to allow explicitly for 

expropriation without compensation, and its subsequent statements that it will 

proceed anyway with such expropriation as the constitutional amendment was not 

necessary.1098  At the time of writing this thesis, it remains to be seen if and how 

the executive will follow through with this stated intent. The reconciliation of the 

property right with the transformative imperatives of the Constitution, which may 

involve a shift away from capitalist property relations, must remain an ongoing 

urgent priority of government if progress is to be made towards poverty 

amelioration.  

                                        

1094  Chipkin and Meny-Gilbert Understanding the Social Justice Sector in South Africa 10. 
1095  Hurt 2017 Capital and Class 306.  
1096  Jahan and Mahmud 2017 Finance and Development 2. 
1097  Ginsburg & Gibson 2013 The South African Constitutional Court and Socio-economic Rights as 

Insurance Swaps 3. 
1098  On 7 December 2021 the National Assembly failed to pass a resolution to amend Section 25 

to this effect.  Subsequently the President has announced that government will go ahead with 
expropriation without compensation, on the basis that this is already allowed under Section 

25 – see https://businesstech.co.za/news/government/549578/two-big-changes-planned-for-
south-africa-in-2022-ramaphosa/. 
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There is a growing trend in developing countries to challenge the capitalist 

governance model in light of its failure to address issues of inequality.1099  The 

executive needs to be aware of this phenomenon and should deliberate on possible 

alternative governance models which enable poverty amelioration. 

4.4.4 Rethinking the Dominance of Constitutionalism 

Adherence to constitutionalism is highly prevalent in South Africa,1100 with the 

Constitution regarded as the source of all governmental authority, and its authority 

being entrenched by way of onerous requirements for its amendment.1101  However, 

the Constitution is not an end in itself but merely a mechanism whereby space is 

created for political action, and it is political action that serves to address social ills 

such as poverty.1102 Thus any complacency or acquiescence in the sufficiency of the 

Constitution on the part of the executive needs to be countered.   

Critics of the Constitution1103 claim that its transformative potential is limited, and 

even that it masks or glosses over racial hegemony and historical injustice.  The 

executive should be alerted to the notion that reliance on the Constitution, or 

acquiescence in its existence, as a cure for social ills, may be misplaced in the 

context of efforts to ameliorate poverty. Having a constitution providing for equality 

as a fundamental human right may have the effect of de-historicising inequality and 

creating the illusion of a fresh start with equal opportunity for all.1104 The executive 

needs to bear in mind in formulating its policies and programmes that the notion of 

the poor experiencing a fresh start on a footing of equal opportunity is a myth, given  

                                        

1099  Mc Chesney and Foster 2010 Monthly Review Magazine 9.  The authors refer to capitalism as 

“an irrational system which survives on bubbles, bloated debt, suicidal military spending and 

hypercommercialisation” and posit a shift towards macroeconomic trends in the realm of 
socialism. 

1100  See the discussion of constitutionalism as a determinant of poverty in section 2.3.1.4. 
1101  Section 74 of the Constitution requires a two-thirds majority vote for its amendment.  
1102  Woolman 2016 New York Law School Law Review 295 describes the Constitution as 

“scaffolding” which must be supplemented by political action in order to achieve societal 
transformation.  

1103  The latter argument is made strongly in Madlingozi 2017 Stellenbosch Law Review 124. 
1104  Lephakga 2016 Studia Historiae Ecclesiasticae 2.  



 

204 

the entrenched patterns of disadvantage that have spilled over from apartheid into 

contemporary times.1105 

It is incumbent upon the executive to realise and acknowledge that the Constitution 

is not purely an instrument of transformation, but that its content was negotiated 

and represents a political compromise.1106 As such, its potential as a transformative 

instrument must be considered realistically, and executive projects and programmes 

conceptualised which focus on supporting the transformative imperative.  

Faith in constitutionalism may have the effect of disincentivising social activism,1107 

which may dilute initiatives towards poverty amelioration. Thus a type of 

complacency may exist within society, based on an assumption that the Constitution 

is there to resolve social and economic issues and that therefore no activism is 

needed.  To counter this trend the executive must ensure that there are mechanisms 

in place to allow for the role of social activism in executive action.  

The Constitution fails to attribute normative content to transformational 

imperatives, and tends to promote attenuated remedies, deference with regard to 

political decisions, and inattention to economic issues.1108 The executive must be 

aware that action on its part is necessary to overcome these shortcomings, for 

example through the development of concrete economic interventions to improve 

the lot of the poor. 

                                        

1105  See section 2.2.5 in which the relationship between poverty and apartheid is discussed. 
1106  Bond 2014 Politikon 461.  The author posits the view that adherence to the Constitution may 

thwart transformation, and, by implication, poverty amelioration. 
1107  Bond 2014 Politikon 465. 
1108  Mc Dougall 2016 New York Law School Law Review 33-34.  See also Hodgson “Bridging the 

Gap between People and the Law: Transformative Constitutionalism and the Right to 

Constitutional Literacy” 189, who posits the view that the Constitution entrenched inequality 
due to it not incorporating sufficiently radical instruments for transformation.  See also Moyo 

2014 “Transformative Constitutionalism, Substantive Equality and the Role of the Courts: 

Lessons from South African and Zimbabwe” 3, who argues that the formal equality conferred 
by the Constitution masks underlying inequality and institutionalised privilege.  See also 

Rapatsa 2015 Judicial Tribune 217 who states that the rights framework in the Constitution 
entrenches the social and economic status quo.  In addition, Moyn 2014 Law and 
Contemporary Problems 151 criticises the human rights regime for being ineffective and 
rhetorical and a distraction from the necessary diagnosis and remedy of the world’s ills. 
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It is particularly apposite that the executive should acknowledge that the legalistic 

formulation of human rights in the Constitution serves to truncate and frustrate the 

potential for their realisation.1109 Also, it is conceivable that aspects of the 

constitutional rights regime may frustrate transformation. Possibly the most cogent 

illustration of this is the trumping of land restitution processes by the constitutional 

property right, which although this trumping is not sanctioned in section 25, has 

bedevilled land restitution.1110 The executive needs to conceptualise measures to 

ensure realisation of the spirit and purport of the rights in a manner that promotes 

poverty amelioration, notwithstanding their legalistic formulation.  

There are a number of areas of human need in relation to which the existence of a 

constitutional right to a socio-economic resource has had no impact on delivery of 

the resource to the public. An illustration of this is the right to health care, where 

the existence of the right has made limited difference to the fact that those with 

assets and resources are able to access high level care, and the poor are afflicted 

by a lack of such access.1111 A further illustration is the right to social security, which, 

it has been argued, does not assist the poor but widens inequality.1112 Yet another 

example is the failure of the right to education to make inroads into backlogs and 

inequalities in the provision of education.1113 With regard to the right to food, 

availability of food is dictated by power and commercial relationships within the food 

industry, with the existence of the right playing little or no role in assisting the 

                                        

1109  Bond “Capitalism, the Privatisation of Basic Social Services and the Implementation of Socio-

Economic Rights:  Challenges and Advocacy Strategies for Human Rights and Social Justice 
Actors, Learning from the Johannesburg Water Defeat” 1-8.  See also Pieterse 2007 Human 
Rights Quarterly 796 and Brand 2005 “The Politics of Need Interpretation and the Adjudication 

of Socio-Economic Rights Claims in South Africa” iii, both cited in Bond. 
1110  Hendricks and Ntsebeza “Black Poverty and White Property in South Africa” 227. 
1111  Mayosi and Benatar 2014 New England Journal of Medicine 1345. 
1112  Leibbrandt, Finn and Woolard 2012 Development Southern Africa 19. See also Vaaltein and 

Schiller 2017 Children and Youth Services Review 235, who highlight the inadequacy of the 

child support grant.  
1113  Christie 2010 International Journal of Educational Development 9.  See also Kang’ethe and 

Chivanga 2016 International Journal of Science Education 255 who outline various failures in 
the education system notwithstanding the constitutionally entrenched right to education. 

Further, see Motala Vally and Spreen “Transforming Education and Training, or Reconstituting 
Power and Privilege?” 241-260 who write of the retention of apartheid power relations in 

education after the political transition, and who suggest that the right to education is 
preservative of the status quo. 
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poor.1114 By the admission of the national Department of Human Settlements in 

2015, realisation of the right to housing was not close to fruition and was beset by 

a number of problems1115 - this is a possible indictment of the usefulness of the 

constitutional right for socio-economic transformation. The executive needs to 

urgently interrogate the reasons for failure of the socio-economic rights to 

ameliorate poverty, and to put programmes in place to remedy this.  

The executive should understand that the Bill of Rights may not necessarily be 

framed with an understanding of the dynamics of its application. The legislature’s 

indeterminacy in this regard may be compounded by unawareness or inertia on the 

part of the executive, who may not realise their responsibility or a methodology to 

discharge the onus of ensuring application of the law.1116   Given that it is the branch 

of government tasked with implementation of the law, the executive should institute 

and pursue a programme of analysing and envisioning how it can drive rights 

towards fulfilment. 

The most cogent point to be taken from the discussion in this section is that, with 

regard to socio-economic transformation, of which poverty amelioration is a 

component, the executive needs to be aware that the Constitution is not a panacea 

for all ills, but only a framework for political and executive action.  

4.4.5 Economic Power and Policy Issues 

The executive needs to take cognisance of the fact that the sequence of events in 

the realm of economic policy at the time of and shortly after the political transition, 

resulted in preservation of pre-existing economic power structures.1117 Thus, the 

apartheid economic disparity between the privileged minority and the deprived 

majority was largely left intact, and has persisted into contemporary times.  The 

                                        

1114  Patel 2012 Plos Medicine 3. 
1115  Department of Human SettlementsTowards a Policy Foundation for the Development of 

Human Settlements 20 where problems in housing delivery related to spatial planning issues 
are noted.  

1116  Dixon 2007 International Journal of Constitutional Law 400. 
1117  Swilling, Musango and Wakeford 2015 Journal of Environmental Policy and Planning 9. The 

theoretical foundation for taking cognisance of economic power and policy issues in poverty 
studies is outlined in section 2.3.2.4. 
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phenomenon of concentration of wealth in the top deciles in South Africa is 

ongoing.1118 In the interests of distributive justice and poverty amelioration, this 

trend needs to be reversed or at least curbed. The executive must undertake 

programmes which address this situation. There are a number of ways in which a 

more equitable distribution of wealth can be effected – these would include an 

increase in taxation of the wealthy and distribution of the gains thereof to the 

poor,1119  or by bolstering the income potential of the poor through pro-poor 

legislation, for example by better regulation of minimum wages. 1120 

The disparity between the wealthy and the poor in South Africa is associated with 

the persistence of private economic power.1121 This persistence under constitutional 

democracy has the effect of maintaining the status quo and keeping the poor in 

poverty.1122 It is incumbent upon the executive to consider how to effect redress of 

this phenomenon through initiation of appropriate policy and legislative 

interventions. This would require innovative development of law and policy targeted 

at curbing corporate power and private wealth, for example. Institutionalised 

privilege confers power upon those with assets and resources.  This power is 

wielded in the economic and social realms.  This phenomenon may be masked by 

the presence of formal equality as mandated by the Constitution.1123 Where 

economic power prevails in a society, the imperative towards equitable distribution 

of resources may be disregarded.1124  The existence of economic power dynamics 

and the attendant lack of a voice for the poor and disadvantaged are issues that 

warrant the attention and consideration of the executive, if poverty amelioration is 

to be pursued.  

                                        

1118  Leibbrandt Unemployment and Inequality Outcomes in South Africa 20. 
1119  This is strongly advocated in Terreblanche A Wealth Tax for South Africa 1-20. 
1120  See section 3.3.8 in which minimum wage legislation is discussed. 
1121  Davis 2015/2016 New York Law School Law Review 302.  See also Crocker 2014 Journal of 

Global Ethics 245 who argues that poverty persists because of ongoing power imbalances in 
the social, political and economic realms.  

1122  Fowkes “Transformative Constitutionalism and the Global South: The View from South Africa” 

4. 
1123  Moyo “Transformative Constitutionalism, Substantive Equality and the Role of the Courts: 

Lessons from South African and Zimbabwe” 3. 
1124  Mc Donald 1998 Review of African Political Economy 88. 
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Transformation of society and poverty amelioration may be enabled through 

understanding and redressing economic power imbalances between the wealthy 

and the poor.1125 This entails ensuring that the poor have not only political power, 

but economic power as well. The executive needs to find ways to ensure that this 

is achieved through projects and programmes to achieve economic empowerment. 

An example of this would be to develop policy which entitles workers to benefit from 

economic growth in proportion to their contribution thereto. The power wielded by 

political elites, which enables economic self-enrichment and the diversion of 

resources to the wealthy at the expense of the poor,1126 is a phenomenon which the 

executive must take steps to curb, given that it is a perpetuator of poverty as argued 

earlier.  

The executive needs to acknowledge and seek to rectify the anomalies and 

contradictions embedded in national economic policy. The ongoing prevalence of 

GEAR as the macroeconomic policy in South Africa is the most fundamental of these 

anomalies. This has continued from the 1990s into contemporary times.1127  The 

espousal of GEAR is at odds with the imperatives of reducing inequality and pursuing 

social justice.1128 The features of GEAR and its impacts on poverty are discussed 

elsewhere in this thesis.1129 Given the ongoing prevalence of poverty and inequality 

in contemporary times, it is urgently necessary that the executive should consider 

whether the macroeconomic model provided by GEAR, and perpetuated in the NDP, 

should be pursued further.1130  

Arguably the most important potential economic reform for the amelioration of 

poverty is simply the mainstreaming of poverty discourse into economics – a 

                                        

1125  Watson 2003 Planning Theory and Practice 403.  See also Lephakga 2016 Studia Historiae 
Ecclesiasticae 11. 

1126  This is described in Rosa 2011 Stellenbosch Law Review 554. 
1127  Karriem and Hoskins 2016 Politikon 15. 
1128  Karriem and Hoskins 2016 Politikon 15. 
1129  See section 4.3.2 in which the neoliberal orientation of GEAR is explored and critiqued. See 

also section 2.4.1.8 in which the possibility is mooted of a reversion to the ideological stance 

of the RDP.   
1130  Freund 2013 Review of African Political Economy 534-535 describes vividly how the espousal 

of orthodox Western economics under GEAR has led to modest growth, mass unemployment, 

unprecedented levels of inequality and the ongoing absence of the tools needed to build a 
skills-based economy. 
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phenomenon which is currently lacking.1131 The lack of explicit inclusion of poverty 

considerations in economics has the effect of depoliticising poverty and dampening 

discourse on the subject. The executive could remedy this deficit by actively 

pursuing research and policy development to incorporate poverty discourse into 

economics. For example, a yardstick for poverty amelioration by means other than 

financial assessments such as GDP, could be developed. 

The executive needs to give due consideration to finding an economic policy 

orientation that will serve to reduce poverty, and not blindly follow the economic 

growth model espoused in conventional Western economic theory.1132 This entails 

pursuing economic transformation rather than conventional economic growth 

models.1133 It also entails ensuring that developmental projects benefit all social 

groups and social welfare cuts across all strata of society. The executive needs to 

consider moving away from utilising conventional economic analyses and yardsticks 

as a measure of well-being of the citizenry, for example GDP, which has limited 

relevance to the poor who are not active participants in the mainstream economy.1134 

An example of a holistic assessment tool which looks beyond monetary issues to 

other human needs is the Gross National Happiness Index of the Kingdom of 

Bhutan.1135 

Macroeconomic reform to benefit the poor may entail the rethinking of a number of 

hallowed concepts and institutions currently dominating the economic policy 

landscape.  This may include the introduction of trade protection rather than free 

trade, development banks rather than commercial banks, and more expansionary 

monetary policies.1136 

                                        

1131  Gentle “Poverty and Social Movements” 360. 
1132  Zhanje and Tala 2016 Journal of Public Administration 284. 
1133  Ulriksen 2012 Development Southern Africa 13. 
1134  Hallegatte Fay and Barber 2018 Environment and Development Economics 217. 
1135  See an explanation of how this index works at GNH Centre Bhutan 

https://www.ghncentrebhutan.org/gnh-happiness-index. 
1136  Motala 2016 American University Business Law Review 49.  Trade protection is the deliberate 

attempt to protect the local economy by limiting imports or promoting exports. See 
https://www.economicsonline.co.uk/global_economics/trade_protectionism.html/. National 

and international development banks are specialised banks or subsidiaries set up to support 
private sector development in developing countries. See 

https://www.economicsonline.co.uk/global_economics/trade_protectionism.html/
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A move away from applying conventional economic paradigms towards an ethos of 

redistributive justice is an imperative which the executive could seek to 

incentivise.1137 Such an initiative would have to start with an awareness in 

government and the citizenry of the outcomes of applying conventional economic 

paradigms, and would have to proceed towards initiation and implementation of 

overt policies directed towards redistributive justice. New economic paradigms 

which the executive could pursue in the interests of poverty amelioration could 

include an equity-based regime which limits economic growth in the interests of 

environmental protection, and at the same time pursues mechanisms for 

redistribution of wealth.1138 

It is possible to conceptualise new economic models which, if espoused and pursued 

by the executive, could serve as the foundation for an egalitarian society and be of 

benefit to the poor.  An example is the “human economy” proposed by Oxfam.1139 

This requires putting workers first, and limiting corporate profit-making by 

executives and shareholders.1140 It also entails a number of social justice 

interventions such as universal free services, a social protection floor, regulation of 

wages, gender equality and addressing income inequality.1141 It is incumbent upon 

the executive to give due consideration to theoretical models of this nature with a 

view to assessing their poverty amelioration potential. 

The executive may further need to consider whether it should approach economic 

policy issues on the basis of a need to forge connections between economics and 

ethics. This would involve an interrogation of the morality of inequality.1142 An 

                                        

https://www.oecd.org/development/development-finance-institutions-private-sector-

development.htm. An expansionary monetary policy is a type of macroeconomic monetary 
policy that aims to increase the rate of monetary expansion to stimulate the growth of a 

domestic economy. The economic growth must be supported by additional money supply. The 

money injection boosts consumer spending, as well as increases capital. See 
https://corporatefinanceinstitute.com/resources/knowledge/economics/expansionary-

monetary-policy/. 
1137  Cohen 1997 Philosophy and Public Affairs 7, 12. 
1138  Rosales 2008 Conservation Biology 1415, 1416. 
1139  Oxfam International Reward Work, Not Wealth 1-18. Oxfam is a confederation of charitable 

organisations founded in the United Kingdom in 1942. 
1140  Oxfam International Reward Work, not Wealth 18. 
1141  Oxfam International Reward Work, not Wealth 17. 
1142  Huda 2015 Journal of Arts and Humanities 42. 

https://www.oecd.org/development/development-finance-institutions-private-sector-development.htm
https://www.oecd.org/development/development-finance-institutions-private-sector-development.htm
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analysis of this nature could provide an ideological foundation for finding long-term 

solutions to poverty amelioration. This is necessary because the neoliberal capitalist 

model underpinning the economy lacks ethical dimensions and does not consider 

the qualitative aspects of citizens’ lives, as discussed earlier.1143   

Reconceptualisation of the role and function of economics by the executive could 

serve to deepen its value as a resource for purposes of poverty amelioration. The 

inherent political dimensions in economic theory and policy require 

acknowledgement, so as to foster an understanding of how changes thereto can be 

made.1144 Associated with this is the notion that economic theory should be 

deepened by an acknowledgement of, or an addition of, ethical dimensions.1145 The 

focus on conventional economic goals by the executive and by society as a whole 

tends to undermine the pursuit of societal goals,1146  and tends to erode values and 

personal responsibility.1147 As part of these processes, the imperative to ameliorate 

poverty may be disregarded. A possible way for the executive to reverse trends of 

this nature is to foster and incentivise a collective consciousness which encourages 

pursuit of social good and discourages self-interested behaviour.1148 

The executive needs to address the conceptual rift between business and 

development, which are regarded by role players in business as separate 

endeavours.1149 This conceptual rift leads to corporations taking the view, either 

consciously or by inaction, that their business activities are divorced from their 

developmental and corporate social responsibilities. As a result there is a lack of 

integration of developmental imperatives, including poverty amelioration, into 

                                        

1143  Astroulakis 2014 Ethics and Economics 94-95. See also Greyling and Rossouw 2017 Social 
Indicators Research 1053 who bemoan the fact that the study of economics does not deal 
with quality of life. See also section 2.4.3.1 above. 

1144  Buchanan 1959 Journal of Law and Economics 136. 
1145  Alvey 2015 Journal of Social Science 137.  See also Wight Ethics in Economics: A Critical 

Thinking Approach 1-20, where it is indicated that economists fail to understand the moral 

context in which they operate, and the fact that moral capabilities are important for human 
cooperation. Wight goes on to say that ethics is an essential component of positive economics, 
and that there are moral flaws in defining economic efficiency as net value created.1145 

1146  Poruthiyil 2013 Journal of Business Ethics 735. 
1147  Irlenbusch and Villeval 2015 Current Opinion in Psychology 91. 
1148  Laffont 1975 Economica 433. 
1149  Fig 2005 International Affairs 603. 
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mainstream corporate affairs.  This is not a uniquely South African phenomenon,1150 

but given the fact that poverty is a burgeoning and worsening problem in the 

country, the need to integrate poverty amelioration into corporate activities in South 

Africa is particularly acute. 

The executive further needs to consider the development of economic paradigms 

which will serve to address the needs of all people, especially the poor.1151 This 

should entail the development of an allocative budgeting system in terms of which 

public resources are allocated coherently and transparently.1152 Since the 

improvement of the circumstances of the poor requires allocation of budgetary 

resources to improve their lives, such allocation would need to be done with due 

prioritisation of their needs.  

In pursuing macroeconomic reform in order to benefit the poor, the executive 

should seek to maximise the fiscal pool of resources for realisation of the socio-

economic rights.1153 This entails introducing measures to remedy economic 

inequality, which would give socio-economic rights the necessary backing to enable 

their realisation, which would be of benefit to the poor.1154  Deployment of fiscal 

                                        

1150  See Taysir and Pazarck 2013 Procedia – Social and Behavioural Sciences 302 who have 

researched corporate social responsibility in the international context and have concluded that 

there is a global trend of strategic management units of corporations not caring about social 
responsibility issues.  See also Bond 2013 Third World Quarterly 266 who is vociferous in his 

criticism of the lack of corporate accountability in BRICS countries. He points to abuses by 
corporations in the spheres of ecological destruction, consumer centricity and over-

financialisation.  
1151  Baxi “Preliminary Notes on Transformative Constitutionalism” 48 argues for the creation of a 

“constitutional economics” which serves the needs of the people. 
1152  Baxi Preliminary Notes on Transformative Constitutionalism” 49-50. She advocates for 

resource allocation to be done by way of “demosprudence” which takes into account 

demographics and needs, rather than jurisprudence.  
1153  Jagwanth and Soltau “Socio-economic Rights and Implications for Intergovernmental Fiscal 

Relations in South Africa” 2. 
1154 Bilchitz 2002 South African Law Journal 490.  See also Tregenna and Tsela 2012 Development 

Southern Africa 35, who echo the need for reducing economic inequality. In addition, see 

Matthews and Mc Laren 2016 Budget Analysis for Advancing Socio-economic Rights 6 who 
advocate for the introduction of a system whereby the state acknowledges and fulfils its 

obligation to make maximum budgetary resources available for realisation of socio-economic 
rights. Furthermore, Baxi 2013 “Preliminary Notes on Transformative Constitutionalism” 48, 

argues for a system of resource allocation and budgeting which takes into account the 
demographics and needs of all citizens including the poor. 
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resources needs to be targeted to the most needy in society in order to maximise 

the impact of poverty amelioration efforts and move towards greater equality.1155 

The executive must be made aware, to the extent that it is not currently, of 

macroeconomic shifts that may be needed to deal with the impacts of climate 

change upon society generally, and upon the poor in particular.  This entails 

appreciation of the risks in various realms that are associated with climate change, 

informed by various realms of understanding including social sciences, ethics and 

history.1156 Economic reshaping may be necessary in order to move towards cleaner 

production and reorientation of investment.1157  The process of such reshaping would 

serve to decarbonise the economy, whilst at the same time creating a more 

sustainable economic framework for the benefit of the poor.  

The executive could draw on the concept of sustainable development to underpin 

economic policy, and this would be of benefit to the poor.  This is because the 

traditional three ‘pillars’ of sustainable development, namely environmental, social 

and economic development, represent a broad spread of policy considerations and 

encourage a holistic view of issues under consideration.1158 A holistic view of the 

interplay between environmental, social and economic issues could be of value in 

seeking solutions to poverty amelioration, given that it would have a thorough and 

multidimensional orientation.  

It is important for the executive, and indeed for all branches of government, to 

understand that in South Africa a unique set of circumstances prevails which 

entrenches and perpetuates poverty.  It is incumbent upon the executive to be 

aware of these and seek means to remediate them, in the course of carrying out its 

governmental and policy initiation functions.  Perhaps the most important realisation 

that is needed, is that the workings of the mainstream economy exacerbate 

                                        

1155  Motsoeneng Monitoring and Evaluating the Progressive Realisation of the Right to Water and 
Sanitation in South Africa 1-120. 

1156  Barker “The Economics of Dangerous Climate Change” 240. 
1157  Fankhauser and Stern Climate Change, Development, Poverty and Economics 22. 
1158  Dokurno and Fiedor 2016 Gospodarka Narodowa 22. 
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poverty.1159 Capitalist investors are speculative and are not incentivised to invest in 

productive areas of the economy such as manufacturing and agriculture.1160 

Government could give impetus to and incentivise such investment. 

4.4.6 Addressing Issues of Social Policy, Social Power and Adverse Incorporation 

The executive needs to address the problem of persistent societal power 

imbalances. These cause poverty and deprivation to be entrenched and ongoing.1161 

Social power relationships and the hierarchical social order of society underpin 

poverty dynamics in South Africa.1162  These phenomena may result in adverse 

incorporation of the poor into society.1163  The executive should seek to gain an 

understanding of how to overcome this phenomenon, through targeted sociological 

research and interventions. 

The role of social institutions in developing countries such as South Africa should be 

focused on the targeting of poverty, rather than the pursuit of economic growth.1164  

The executive must foster such an approach in institutions over which it has 

influence or control. This may involve the formulation of policy imperatives and 

programmes, and possibly the initiation of legislation in order to effect such 

targeting.  

It is important for the executive to understand, and to foster an understanding, that 

poverty is not only an economic but a sociological phenomenon.  The need to 

acknowledge it as such is eloquently described by Du Toit, and he argues that it is 

unfortunate that poverty research does not have a sufficiently sociological focus.1165  

He argues for a new “metanarrative” founded on a sociological footing, which will 

foster a deeper understanding of poverty.  This would involve a society wide 

                                        

1159  Hickey and Du Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 1-34. 
1160  Hickey and Du Toit Adverse Incorporation, Social Exclusion and Chronic Poverty 19-20. 
1161  Crocker 2014 Journal of Global Ethics 245-246. 
1162  Du Toit “The Proper Subject for Poverty Research is Inequality” 133-140. 
1163  Du Toit “The Proper Subject for Poverty Research is Inequality” 140.  For a discussion of the 

interplay of social and economic factors which lead to adverse incorporation, see section 

2.3.2.5. 
1164  Zhanje and Tala 2016 Journal of Public Administration 284. Examples of social institutions are 

government, the economy, educational institutions, families and healthcare institutions. 
1165  Du Toit 2005 PLAAS Chronic and Development Studies 2. 
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discussion about the nature of society, and the identity of its members and the 

claims and counterclaims such membership entails. Such a discussion could be 

facilitated and enabled by the executive, and it would have the effect of opening up 

discourse about poverty issues, with the ultimate goal of finding solutions.  

The investigation of sociological aspects of poverty, and the seeking of poverty 

amelioration solutions with a sociological basis, are under-researched and under-

developed domains. The executive should give attention to research and 

development in these areas, with a view to finding ways to ameliorate poverty. 

These are also suitable subjects for further academic research.  

4.4.7 Achieving Redress for the Poor 

It is important for the executive to understand that measures to redress poverty are 

a necessary part of poverty amelioration, and to find means to provide such 

redress.1166 The need for redress is premised on the notion that poverty is a 

fundamentally unjust situation which is an outcome of historical processes of 

colonialism, neo-liberalism, capitalism and apartheid, and that overt action is 

needed in order to redress the injustices associated with these.1167 

Under apartheid, resources were stripped from the South African economy. It is 

warranted to adopt measures to recover these resources, in the interests of redress 

for the poor.1168  Unfortunately there has been a considerable lapse of time since 

the end of apartheid which renders the possibility of recovering resources more 

remote. Also, wealth gained under apartheid is protected by the constitutional 

property right, and this is a major obstacle to redress.  Despite these limitations, it 

is of value for the executive, and indeed for society as a whole, to be mindful of the 

underlying justification for measures to redress poverty.  

                                        

1166  “Redress” means the putting right of a wrong.  It is synonymous with compensation and 

correction.  See https://dictionary.cambridge.org/dictionary/english/redress. 
1167  Opotow 2001Social Justice Research 165 provides an insightful view of how justice may be 

achieved after periods of human rights abuses, which, he argues, must be via distributive, 
inclusionary and procedural interventions. 

1168  Mani 2008 International Journal of Transitional Justice 253. 
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Redressing poverty may entail seeking to remedy what is lacking in the lives of the 

poor.1169 Once these deficiencies are understood, they may be remedied by fostering 

a society-wide commitment to prioritising the needs of the poor, coupled with an 

ethic of care.1170 The executive can play a role in driving these imperatives and 

values. Adherence thereto is associated with the position that role players in society 

have a positive duty to help those in need.1171 

Redress for the poor may involve a critical appraisal of the Constitution as a socially 

transformative instrument, and the consideration of amending or augmenting it to 

include express elements of restorative and reparative justice.1172  For example, a 

clause requiring government to enact legislation making express provision for return 

of assets unlawfully gained during apartheid, or as a result of corruption, could be 

considered.  As the initiator of policy and legislative interventions, the executive has 

an important role in this regard.  

Redress for poor must of necessity entail the undertaking of social and institutional 

reforms, and the repurposing of the economy to create circumstances for making 

redress possible.  An example of such a reform could be the subsidisation of 

industries which employ large numbers of poor people. This must be the primary 

initiative of the executive in its role as initiator of policy.  Reconciliation should be 

secondary to this process.1173  

It is conceivable that poverty amelioration could be effected by the introduction of 

a universal basic income grant to all citizens, which could ensure that everyone has 

at least the most basic means of subsistence.1174 Arguably the executive should 

consider an income grant model which focuses on assisting the destitute and 

                                        

1169  Smith 1997 Environment and Planning 20.  See also Watson 2003 Planning Theory and Practice 
407, who argues for the fostering of an understanding of social dynamics from the perspective 

of those who are subjugated, with a view to finding redress mechanisms.  See also Savransky 
2017 Sociology 24-25 who advocates for recognition of a “sociology of absences”. 

1170  Smith 1997 Environment and Planning 33. 
1171  Gilabert 2006 Southern Journal of Philosophy 210. 
1172  Madlingozi 2017 Stellenbosch Law Review 142. 
1173  Sarkin and Daly 2004 Columbia Human Rights Review 661. 
1174  De Wispelaere and Noguera 2012 “On the Political Feasibility of Universal Basic Income – An 

Analytic Framework” 17 provide a general theoretical analysis of the concept of universal basic 
income, which, they say, must fit with social needs on various levels.  



 

217 

unemployed, and which would be an augmentation of the current social grant 

system, rather than a universal grant, as the latter would not serve to narrow the 

gap between rich and poor. It is incumbent on the executive to consider these 

alternatives, since it is the primary organ of state exercising fiscal control. 

It is arguable that redress for the poor is more effectively pursued through 

governmental action rather than reliance on markets to effect change. Executive 

action by the state has the potential to open up equality of opportunity, which does 

not naturally occur in a market-dominated society.1175 It is incumbent upon the 

executive to ensure that the governance of the country, for which it bears the 

primary responsibility, is not undertaken in a manner that is preservative of the 

status quo, and in particular that it does not perpetuate features of colonialism and 

eurocentrism.1176 

Redress for the poor may only be possible if positive discrimination is applied in 

order to equalise society, over and above measures already introduced into labour 

and procurement law.1177 This is so because of denial of resources to the poor in the 

past, particularly under apartheid, and the attendant need to prioritise allocation of 

resources to them to create a more egalitarian society.1178 Resource allocation is 

uniquely within the preserve of the executive, especially since it is primarily 

responsible for fiscal budgeting.  

Mainstreaming poverty considerations into developmental processes is within the 

power of the executive. For example, poverty amelioration can be mainstreamed 

into land use and environmental authorisation processes.1179 This may be done by 

                                        

1175  Vallentyne 2007 Social Philosophy and Policy 21-22. 
1176  Ndlovu-Gatsheni 2013 Journal of Developing Societies 336-337. 
1177  For example, the percentage allocation of points for broad-based black economic 

empowerment as reflected in the Preferential Procurement Policy Framework Act could be 

adjusted to further benefit those previously suffering discrimination.  
1178  Badat and Sayed 2014 Annals of the American Academy 129 argue for positive discrimination 

in the realm of education in order to rectify past inequities.  
1179  Mc Evoy 2007 Journal of Law and Society 411. 
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way of legislative or policy instruments requiring or incentivising poverty redress as 

part of development.1180 

The executive needs to understand the potential of pursuing a developmental state 

in the broader sense, in the interests of poverty relief. This involves active 

intervention by the state including regulatory and guidance measures, with 

empowerment of the poor being an essential component.1181 The executive, in its 

core role in government, has an obligation to ensure that institutional and policy 

weaknesses associated with the perpetuation of poverty are addressed, and that 

this occurs prior to development planning, especially for large service delivery 

projects.1182 

Some theorists argue that poverty relief would be best served via a social compact 

between government and the private sector to drive investment, innovation and 

enterprise development, and to empower the poor.1183 This is distinguishable from 

the perspective of theorists who favour a state interventionist approach to tackle 

poverty.  A social compact would possibly have potential to create society-wide 

benefits if it is underpinned by truly transformational imperatives which serve to 

effectively redistribute power and wealth.  

A social democratic governance model is one which the executive should 

contemplate in the South African context, in the interests of poverty amelioration.  

This entails democratic decision making with regard to economic matters, and 

substantial investment in socio-economic goods such as education, health and 

housing.1184 The executive must interrogate whether the transition from the RDP to 

                                        

1180  Rosa 2011 Stellenbosch Law Review 545 et seq argues for the introduction of material and 

resource distribution issues into developmental processes.  See also Liebenberg and Young 
“Adjudicating Social and Economic Rights: Can Democratic Experimentalism Help?” who argue 

for “democratic experimentalism” in developmental processes, to drive poverty relief along 

with developmental imperatives.  
1181  Karriem and Hoskins 2016 Politikon 4. 
1182  Turok 2016 Local Economy 19. The pros and cons for poverty amelioration of pursuing 

developmentalism are discussed in section 2.3.1.6. 
1183  Bhorat et al Economic Policy in South Africa: Past, Present and Future. 
1184  Le Roux 1991 Social Justice 230. The writings of Le Roux accord with the RDP of the ANC 

which was being posited as the future governance model for South Africa prior to the political 
transition.  
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GEAR, which entailed a shift to market-based service provision rather than a social 

democracy, should be reconsidered given that poverty has been exacerbated under 

the market-based system.1185 

In the context of a highly unequal society, distributive justice should be a concern 

of the executive, as this is an important requirement for the achievement of social 

justice and poverty amelioration.1186 Distributive justice considerations must be 

woven into policy and project initiation and development, which the executive is 

best placed to guide.1187 It is significant to note that distributive justice as a vehicle 

for ameliorating poverty may be less effective than redistributive justice. The former 

is forward-looking – a means to ensure that socio-economic resources are 

distributed fairly going forward. The latter addresses the redistribution of ill-gotten 

gains acquired during times of injustice.1188 This is arguably a necessary 

consideration in the South African context, with apartheid having effected an unjust 

distribution of resources along racial lines.1189  

Redress for purposes of poverty amelioration may entail the introduction of 

macroeconomic reforms directing the economy away from capitalism. Aspects of 

capitalism that warrant being challenged or questioned include wealth bubbles, 

bloated debt, and hyper-commercialisation.1190 The executive must interrogate 

phenomena of this nature, which are adverse for poverty amelioration, with a view 

to assessing whether they should continue to be pursued or allowed by government.  

The executive can pursue actions towards poverty amelioration by empowering, 

encouraging and incentivising the non-governmental sector.  This sector can serve 

                                        

1185  Luiz 1996 International Journal of Social Economics 148. 
1186  Vieira 2012 Global Society 313. 
1187  See Palat 2008 Futures 721 where it is argued that distributive justice is associated with 

changes to the prevailing economic order, and is an essential mechanism for overcoming 

poverty and inequality in developing countries.  
1188  Pierce and Martin 2017 Urban Studies 259 are advocates for the notion of applying 

redistributive justice in the process of societal reform.  See also Waldorf 2012 Social and Legal 
Studies 180-181 who similarly advocates for redistribution of resources to serve the needs of 

the poor. 
1189  Waldorf 2012 Social and Legal Studies 180-181.  The author argues strongly that distributive 

justice is an appropriate mechanism for redressing inequalities. 
1190  Mc Chesney and Foster 2010 Monthly Review Magazine 9. 
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as a force for effecting redress for the poor and marginalised. It can do so via 

watchdog, advocacy and campaigning activities which promote social development 

and community engagement, and assisting communities to be agents to bring about 

their own poverty amelioration measures.1191  

Redress for the poor can be promoted through encouragement and empowerment 

of people, which the executive can drive. This could take place in a variety of forms, 

for example via enhancing human capability and making people aware of their 

capabilities and potential to take their own action to alleviate their circumstances of 

poverty.1192 Another possible way is via incentivising, with financial or reputational 

rewards, of citizen action towards poverty amelioration. It is possible that 

empowerment of people with a view to alleviating poverty could be not only on 

individual level, but also at community level through the improvement of social 

cohesion, which is associated with voluntary co-operation between citizens.1193 Akin 

to the notion of social cohesion as a force for transformation is the idea of active 

citizenry, which entails people using their agency to facilitate realisation of 

aspirations and amelioration of poverty.1194 Associated with the notion of using 

human agency to effect transformation is the idea of developing an ethic of care 

                                        

1191  Lombard and Du Preez 2004 Social Work 231.  See also Roth 2004 Human Rights Quarterly 
63, who emphasises the role of NGOs in upholding rights. 

1192  This is suggested in ClarkThe Capability Approach: Its Development, Critiques and Recent 
Advances 1-18.  Other writers have stressed the role of people in constitutional transformation.  

In this regard see Brand 2011 Stellenbosch Law Review 614, and Sibanda 2011 Stellenbosch 
Law Review 486.  The latter argues persuasively that the Constitution embodies choices which 

humans can chose to make to uphold rights and fulfil its purpose.  
1193  Burns, Lefko-Everett and Njozela From Definition to Measurement: Constructing a Social 

Cohesion Index for South Africa 1-28. See also Seekings 2016 European Journal of Social 
Theory 207 who links social cohesion and solidarity with redistribution of resources.  See also 

Rapatsa 2014 Mediterranean Journal of Social Sciences 966-969 where it is argued that the 
Constitution supports the notion of a society based on social solidarity, caring and 

interdependence. In addition see Laffont 1975 Economica 433 who advocates for the 
development of a collective consciousness against self-interest.  See further Blake 2001 

Philosophy and Public Affairs 7, 12, who writes in favour of the fostering of concern amongst 

citizens for relative deprivation, with legislative provisions being introduced to effect 
distributive justice. 

1194  Enslin 2003 Cambridge Journal of Education 80.  See also Harloe 2001 International Journal 
of Urban and Regional Research 894 who argues that poverty is a creation of society, and it 
is thus capable of being ameliorated through human effort.  See also Sanders and Chopra 

2006 American Journal of Public Health 76 who highlight the valuable role of human initiative 
and involvement in resolving public health issues.  
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and human empathy as a basis for poverty amelioration action.1195  This may entail 

development of the lateral or horizontal applicability of human rights, and the 

imposition of positive encouragement laterally as between citizens to ensure the 

fulfilment of rights.1196 It also may entail the recognition of a positive impetus on the 

part of the executive, but also on society as a whole, to help those in need rather 

than only pursuing the libertarian notion of a duty only to do no harm.1197 An ethic 

of care and human empathy may be more evident in rural communities in South 

Africa than in towns and cities, with citizens in the former actively maintaining a 

safety net against poverty through mutually supporting each other.1198 The executive 

should motivate and encourage such arrangements. The concept of human agency 

for poverty relief may be extended to understanding how social outcomes such as 

poverty are developed and driven fundamentally via human choices, for example in 

voting for political parties or representatives.  Thus human agency may be mobilised 

to effect change in such outcomes.1199 This is a dynamic which the executive should 

be aware of and should seek to develop as a force for change. 

The executive must foster an environment where community mobilisation is 

encouraged and where community demands and needs are heard and meaningfully 

responded to. This may be a force for driving poverty amelioration. This is illustrated 

in litigious matters in which communities come together to demand fulfilment of 

their rights, as was the case in Mazibuko, which saw a group of litigants pursue their 

right to water.1200 It is arguable that community mobilisation in the political rather 

than the litigious context is more effective in achieving social change.1201.  

                                        

1195  Smith 1997 Environment and Planning 33-34.  See also Olsaretti 2013 Economics and 
Philosophy 461 who argues that equality is associated with mutual caring between people and 

exchange of reciprocal care, which has the potential to drive a positive impetus towards 

poverty amelioration.  
1196  Block 2015 American Journal of Economics and Sociology 46. 
1197  Gilabert 2006 Southern Journal of Philosophy 193. 
1198  Neves and Du Toit 2013 Journal of Agrarian Change 103. 
1199  Oxfam International Reward Work, not Wealth 28. 
1200  See the discussion of this case in Dugard 2008 South African Journal on Human Rights 588.  

The author highlights the effectiveness of the community-based approach to addressing their 

circumstances of poverty.  At the time the article was written the successful appeal of the City 
of Johannesburg to the Constitutional Court had not yet been heard.   

1201  Ndlovu 2014 Transformative Constitutionalism: The Best Tactic to Achieve It 64. 
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The concept of utopian thinking is one which the executive, supported by society, 

can espouse with a view to ameliorating poverty. This would entail the envisaging 

and working towards an ideal egalitarian state in which the inequities associated 

with poverty are absent, and in which new social relationships are imagined and 

developed.1202 Furthermore it may be possible for the executive to envisage and 

create new transdisciplinary modes of thinking such as reforming economics and 

ensuring that it is better aligned to sociology.1203 

Redress for the poor may be achieved by creating a framework for human 

empowerment. This may be done in a step by step manner, as advocated by 

Crocker.1204 The steps envisaged are the recognition of power imbalances, creating 

processes of self-determination and empowerment, fostering a developmental 

agenda without elite capture, safeguarding against corruption, and driving 

transitional justice.  Empowerment can be a valuable and legitimate focus of 

executive action towards poverty amelioration.  

The executive should move towards the fostering of an awareness of the need for 

an applied ethical framework oriented towards redressing injustices suffered by the 

poor.1205 An approach of this type may also involve the normative ranking of social 

outcomes according to their ethical and moral foundation.1206 

4.4.8 Miscellaneous Socio-economic Phenomena to be Addressed by the Executive  

This section deals with a number of other socio-economic phenomena which are 

potentially under the control of or can be influenced by the executive, and which 

                                        

1202  Mullins 1972 The American Political Science Review 498.   
1203  This is suggested in Van Parijs 2013 Politics and Society 171, where a cogent argument is 

made for utopian thinking in sociology and the integration of economics into the social 

sciences.  
1204  Crocker 2014 Journal of Global Ethics 245. 
1205  Becker and Brown 2013 Ethics, Policy and Environment 37.  They advocate for the introduction 

of an applied ethical framework in the context of dealing with inequities arising from climate 
change, but their approach holds equally well in the context of poverty amelioration.  

1206  Silva-Leander and Seth 2017 Social Choice and Welfare 2. See also Agbude, Adoba and Etete 

2013 Research on Humanities and Social Sciences 1 who argue for the introduction of moral 
and ethical dimensions into developmental policy. 
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exacerbate poverty. They are mentioned here in the context of the executive 

potentially finding solutions to overcome their role as such.  

The executive needs to be aware that the commodification of goods and resources 

which are the subject of fundamental human rights or public service delivery 

obligations, is at odds with the imperatives of equalising society and ameliorating 

poverty. Commodification entails provision of such goods and services on a profit-

driven basis. Ways to overcome the negative features and outcomes of 

commodification need to be found and deployed.1207 Associated with 

commodification of goods and services is the outsourcing by government of service 

provision to the private sector.  This results in the pursuit of cost recovery and 

profits, in priority to human rights realisation and poverty amelioration.1208 The 

executive should become aware of these problematic dynamics and pursue policy 

and legislative initiatives to combat their negative impacts. 

The executive could give consideration to the possibility of finding ways to control 

urbanisation, as a poverty amelioration measure. This is due to increasing evidence 

that urban poverty is rapidly expanding1209 and is associated with worse food 

insecurity than that prevailing in rural areas.1210 How to control urbanisation is a 

vexed question in the South African context, with its history of oppressive influx 

control measures during apartheid. It is suggested that the optimal way to achieve 

this would be to pursue developmental programmes in the rural areas, including 

improve infrastructure, access to health and education, and reliable services, to 

incentivise people to live there.  

Free and open trade by South Africa with foreign countries, as espoused by 

government shortly after the political transition in 1994, had adverse effects on the 

                                        

1207  In this regard see Movik 2014 Geoforum 187-195, who writes of the adverse consequences of 

commodification of water in South Africa, Bond 1999 Geoforum 55 who criticises the principle 

of cost recovery contained in the Local Government: Municipal Systems Act, and Chirwa 2004 
African Human Rights Law Journal 292 who posits that cost recovery on water conflicts with 

the human right to water. 
1208  Chirwa 2004 African Human Rights Law Journal 292 and Mc Graw 2011 Loyola University 

Chicago International Law Review 167. 
1209  Leibbrandt et al 2009 Unemployment and Inequality Outcomes in South Africa 1-54. 
1210 Battersby 2011 Development Southern Africa 546. 
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economy, decimating economic sectors such as textiles, due to the influx of cheap 

imports.1211  Global free trade, which has persisted into contemporary times, is 

inimical to human rights and the interests of the poor – a trend which has been 

documented in the international context as well.1212 It is incumbent upon the 

executive to give attention to the issue of the exacerbation of poverty by liberal and 

free trade, and to consider what measures can be taken to offset negative impacts 

thereof, for instance to boost the manufacturing sector in South Africa.  

Labour market conditions, associated with the supply and demand for categories of 

labour, have a determinative effect on poverty, since they are inextricably linked to 

employment rates and the well-being of those in employment. These conditions 

may determine the ease of finding employment, and also the remuneration levels 

of specific jobs.1213 Policy and legislation in the labour sphere which protects 

employees to the detriment of employers may serve to disincentivise the latter from 

employing staff.1214 The executive is in a position to undertake policy and initiate 

legislative reforms which have the effect of minimising the potential negative effects 

of labour market conditions on poverty.  An example would be the undertaking of 

incentivisation  measures, and possible educational reforms, to boost labour market 

sectors which fail to attract candidates.  

In contemporary South Africa, there is a strong awareness of corruption as a 

phenomenon which benefits the corrupt to the detriment of the poor.1215 There are 

positive indicators that government is addressing the issue of corruption, especially 

                                        

1211  Motala 2016 American University Business Law Review 36. 
1212  Schneider 2003 Journal of Economic Issues 391, 394. See also Oppong 2006 African Human 

Rights Law Journal 124. For a South-Africa-specific perspective, see Hickey and Du Toit 2007 

Adverse Incorporation, Social Exclusion and Chronic Poverty” 18. 
1213  Bhorat et al Economic Policy in South Africa: Past, Present and Future 17. 
1214  Leibbrandt Unemployment and Inequality Outcomes in South Africa 32. 
1215  An example of this awareness is the strong publicity around the investigations and reporting 

of the Zondo Commission enquiry into the phenomenon of state capture.   It is reported that 
at least R50billion can be traced as having flowed from state coffers to Gupta-linked companies 

– see https://www.dailymaverick.co.za/article/2021-05-24-the-totalish-cost-of-the-guptas-
state-capture-r49157323233-68/.  See also Rosa 2011 Stellenbosch Law Review 554 where 

the phenomenon of diversion of resources from the poor through corruption is cogently 
described.  

https://www.dailymaverick.co.za/article/2021-05-24-the-totalish-cost-of-the-guptas-state-capture-r49157323233-68/
https://www.dailymaverick.co.za/article/2021-05-24-the-totalish-cost-of-the-guptas-state-capture-r49157323233-68/
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via the Zondo Commission1216 findings,1217 although at the time of writing it still 

remains to be seen whether effective remedial action will be taken against identified 

perpetrators. Associated with corruption is the phenomenon of patrimonialism, 

which entails the diversion of public resources to select groups in exchange for 

political support.1218 The executive has a cardinal role to play in governmental 

management of corruption and redress for its outcomes. 

4.5 Chapter Summary 

It has been a focus of this chapter to emphasise that the executive has a cardinal 

role to play in taking a range of actions which individually and cumulatively could 

serve to ameliorate poverty.  The first reason for its cardinal role is that it is the 

branch of government that initiates policy and legislation. As such, it plays a vital 

role in ensuring that necessary policy and legislative instruments, including those 

that may ameliorate poverty, are initiated and pursued.  The second reason is that 

it is the branch of government responsible for management of the fiscus, with 

regard to which it fulfils a planning and budgeting role, and an implementation and 

expenditure role.  Thus it is essentially responsible for ensuring that government 

resources are deployed purposively, including towards the amelioration of poverty. 

An essential component of the executive’s responsibility to consider using its powers 

and resources to ameliorate poverty must of necessity lie in the interrogation of the 

primary policy instruments which government has adopted from time to time.  The 

GEAR and NDP policies do not favour or promote poverty amelioration.  With poverty 

being as endemic and pervasive as it is in South African society, it is urgently 

necessary that a policy foundation be developed that can develop, encourage and 

incentivise potential pathways to achieve poverty amelioration. Analysts of the 

current national economic and developmental policy regime strongly present the 

                                        

1216  The Zondo Commission is a judicial commission of enquiry appointed by the president in 2018 

to investigate allegations of state capture, corruption and fraud in the public sector in South 

Africa.  
1217  The full reports of the commission in six volumes may be found on 

www.statecapture.org.za/site/information/reports. 
1218  Lodge 2014 African Affairs 1. 
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position that a policy shift away from neoliberalism is necessary if issues pertaining 

to poverty are to be addressed.  

Besides interrogation of policy and possible policy shifts, there are a number of 

courses of action which the executive can take to work towards poverty 

amelioration. The value of these courses of action lies in their individual potential, 

but even more so in their cumulative potential to achieve substantial transformative 

outcomes. Gaining and promoting an awareness of the nature and dimensions of 

poverty is an obvious first step for the executive to follow in finding poverty 

amelioration solutions. With poverty-related issues being weakly and erratically 

reflected in legislation, and with significant anomalies in national economic and 

development policy, it is reasonable to assume that the necessary awareness in 

government and the citizenry is lacking. An understanding of the problem to be 

addressed is an essential first step in finding solutions.1219 

The reconsideration of neoliberalism as a dominant paradigm in the governance of 

South Africa is a task which the executive must undertake if it is to address poverty 

amelioration. This is borne out by a number of authors.1220 The role of the executive 

in such an initiative is clear if seen in the context of the fact that the executive is 

the primary driver of legislative and policy change.  

The prevalence of capitalism as an underlying and unquestioned economic 

framework or model, is a millstone in the way of socio-economic transformation for 

the poor. The main feature of capitalism serving as an obstruction to change is the 

fact that it is preservative of the status quo and even promotes the widening of the 

rift between rich and poor.1221 Again, the executive as the initiator of legislative and 

policy change is best placed to initiate changes in the prevailing economic paradigm. 

                                        

1219  For a full discussion of the need to gain and promote the necessary awareness, see section 

4.4.1 hereof. 
1220  The views of various writers who posit the rethinking of neoliberalism as a governance 

paradigm, along with suggestions as to how the executive might tackle this task, are featured 

in section 4.4.2. 
1221  Various perspectives on capitalism as an inhibitor of socio-economic transformation are 

featured in section 4.3.3. 
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The executive has a significant obligation to ensure that the Constitution is not 

deified but rather used meaningfully as a tool for poverty amelioration. This entails 

planning and implementing programmes that support the transformational 

imperatives of the constitution, but at the same time acknowledge its limitations 

and the risks and pitfalls of constitutional complacency and acquiescence. In 

particular, ways must be found to utilise the socio-economic rights is a purposive 

and meaningful way to achieve poverty amelioration.1222 The executive as the 

primary branch of government responsible for implementation of the law is uniquely 

placed to undertake these functions.  

It is necessary that the executive be aware of and seek to remedy economic power 

and policy issues that stand in the way of poverty amelioration. It can use its position 

as the initiator of legislation and policy to create measures to address wealth 

disparity and empower the poor.  In addition, the executive must make a conscious 

effort to mainstream poverty discourse into economic theory.  It can do so by 

initiating debate and research in this regard. As part of this discourse, new economic 

models can be conceptualised and explored, such as the “human economy” posited 

by Oxfam, bringing ethical dimensions into economics, closing the gap between 

business and corporate social initiatives, purposive allocative budgeting and 

pursuing macroeconomic shifts necessary to manage climate change.  

As part of this process, the prevailing economic model espoused in GEAR and 

perpetuated in the NDP, needs to be re-evaluated and reconsidered.  The executive 

needs to orient itself towards pursuit of economic transformation rather than 

economic growth as conventionally understood. 

Poverty amelioration may be able to be effected via fostering an understanding of 

poverty through a sociological lens, rather than viewing it as a purely economic 

phenomenon. This would foster an understanding of how the poor are marginalised 

                                        

1222  See the discussion of the role of the executive in poverty amelioration in the context of a 

constitutional state, in section 4.3.4. 
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and deprived through entrenched societal power imbalances, which could in turn 

lead to initiatives to overcome such imbalances.  

In summary, this chapter has illustrated that the executive has a key role to play in 

the management and amelioration of poverty issues. This is mainly because it is the 

initiator of policy and legislation, and is the branch of government tasked with 

implementing and applying the law. Thus it has practical status and powers which 

enable it to wield influence and authority over issues relating to poverty 

amelioration. 
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CHAPTER 5 

THE ROLE OF THE JUDICIARY IN THE AMELIORATION OF POVERTY 

5.1 Introduction  

In this chapter, the judiciary as the third role-player amongst the three branches of 

government is highlighted insofar as it has a role to play in poverty amelioration.  

The chapter begins with a setting out of the configuration and functions of the 

judicial system in South Africa.  After this, one should be able to draw from the 

Constitution and constitutional theory to argue that the judiciary has a role to play 

in poverty alleviation. It proceeds to deal with an analysis of the two most cogent 

influences over judicial efficacy in ameliorating poverty – the separation of powers 

and judicial deference doctrines. It moves on to consider judicial approaches to 

poverty and contributions towards poverty amelioration after the political transition 

of 1994.  In particular, aspects of judicial functioning that may thwart or limit 

poverty amelioration are considered, followed by judicial approaches to poverty 

reflected in case law. Thereafter, courses of action for the judiciary to pursue in 

addressing poverty amelioration are outlined.  Firstly in this category, circumstances 

of which the judiciary should be aware which are relevant to its role in poverty 

amelioration are outlined. Secondly, actions which the judiciary can pursue 

proactively and urgently towards this goal are considered.  

5.2 The Judiciary in South Africa 

The judiciary is an evolving institution which has been in place since the inception 

of South Africa as a sovereign state and a republic, and earlier. In terms of the 1909 

and 1961 Constitutions, which respectively marked the coming into being of a 

sovereign state and a republic, the administration of justice was placed under the 

control of a Minister of Justice.1223 In terms of the present Constitution, the judicial 

authority of the Republic is vested in the courts.1224 The Chief Justice is designated 

as the head of the judiciary, and exercises responsibility over the establishment and 

                                        

1223  See https://www.judiciary.org.za/index.php/ocj/about-the-ocj/historical-background date 

unknown, where these historical developments are succinctly sketched.  
1224  Section 165(1) of the Constitution.  

https://www.judiciary.org.za/index.php/ocj/about-the-ocj/historical-background
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monitoring of norms and standards for the exercise of the judicial functions of all 

courts.1225  

Section 166 of the Constitution establishes the hierarchy of South African courts – 

the Constitutional Court, the Supreme Court of Appeal, the High Courts, the 

Magistrates’ Courts and any other court established or recognised in terms of an Act 

of Parliament. The Constitutional Court is the highest court. In terms of section 

167(3) of the Constitution, it may decide constitutional matters and any other matter 

upon which it grants leave to appeal. It functions primarily as a court of appeal and 

does not hear evidence. The Supreme Court of Appeal is the next highest court and 

functions on a similar basis, with jurisdiction to hear any matter except certain 

labour and competition matters.  The High Courts have jurisdiction over persons 

present in their areas and matters which arise in their areas, and which do not 

clearly fall within the jurisdiction of Magistrates’ Courts.  Magistrates’ Courts deal 

with less serious criminal and civil cases. 

Arising from the broad powers conferred upon the courts in terms of the 

Constitution,1226 it is possible to conceptualise a substantial role for the judiciary in 

poverty amelioration. The duties conferred upon the judiciary to pursue 

transformative constitutionalism1227 and enforce compliance with socio-economic 

rights1228 render it in a position to contribute towards such amelioration through 

jurisprudence aligned with the values and vision of the Constitution. 

The functioning of the judiciary in South Africa is influenced by rules of practice or 

doctrines which influence its role in the constitutional democracy. The most 

significant of these for purposes of the present discussion are the separation of 

powers doctrine1229 and the doctrine of judicial deference, as these have substantial 

                                        

1225  Section 165(6) of the Constitution.  
1226  See section 172, which confers broad powers in constitutional matters on the courts, and 

section 173 which confers inherent power. 
1227  In this regard see section 1.3. 
1228  In terms of section 8(1) of the Constitution, the Bill of Rights binds the judiciary. 
1229  For an outline of the meaning of the separation of powers doctrine, see De Vos and Freedman 

(eds) South African Constitutional Law in Context 202. 
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influence over decision-making in socio-economic rights cases which are relevant to 

poverty amelioration.  

5.3 Separation of Powers and Judicial Deference as Inhibitor 

Separation of powers is a doctrine which is a hallmark of the Westminster 

governmental system. It dictates that the three branches of government should as 

far as possible avoid encroachment into each others’ functional areas.1230 In the 

context of judicial functionality this presents an anomaly, since the judiciary wields 

judicial authority which entitles it to enforce the Constitution and the law generally, 

even against other branches of government, although the separation doctrine 

dictates that it must exercise restraint in making orders against them.    

In socio-economic rights cases, in which the issue of poverty is raised or is an 

underpinning consideration, it may sometimes be a vexed question as to how far 

the judiciary can go in directing the actions of the other branches of government.   

Strict application of the separation of powers doctrine may serve to mask unease 

on the part of conservative judges with the concept of transformative 

constitutionalism and may indicate a reluctance to seek remedies for escalating 

socio-economic inequality.1231  A significant illustration of the application of the 

doctrine is the reasonableness review posited in Grootboom.1232 This standard of 

review is abstract and potentially subjective, and it avoids the vexed dilemma of 

how to ensure that the socio-economic rights are applied in a manner that serves 

the needs of the poor.  The matter of Soobramoney saw the court expressing 

compassion with a socio-economic rights claimant, but despite this obviously 

sympathetic position it nevertheless found that it was bound to take an inflexible 

                                        

1230  For a discussion of the separation of powers in the context of legislative functionality, see 

section 3.4.1 above.  
1231  Dugard 2007 Leiden Journal of International Law 969. At 979 the author also refers to strict 

adherence to separation of powers as being reflective of an “angst” or a timidity.  See also 

Ebadolahi 2008 New York University Law Review 1583, who argues that having to deal with 
socio-economic rights issues induces anxiety in the judiciary. 

1232  For a discussion of the association between separation of powers and the reasonableness 

review in Grootboom see Dugard 2007 Leiden Journal of International Law 975. See also 
Liebenberg Socio-economic Rights Adjudication Under a Transformative Constitution 151-157. 
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view of its duty of non-interference with the decisions of government.1233 This 

represents an anomaly whereby a court wishes to help a claimant but is influenced 

by the separation doctrine to not interfere with decisions of other branches of 

government. The ramifications of this position for poverty amelioration are decidedly 

negative, in that it supports a reluctance to grant substantive relief.  Also, it belies 

the humanitarian imperatives underpinning the Constitution and the Bill of Rights.   

The separation of powers doctrine is premised on the notion that judicial 

adjudication is non-political. In the context of socio-economic rights adjudication 

this is a fallacy, as the adjudicative process of necessity involves judges positioning 

themselves along ideologically and politically based lines.  For example, a judge 

favours non-interference in the decisions of the executive will typically be one who 

favours liberal democratic tradition – his or her political and ideological position is 

reflected in the choice made regarding adherence to the separation doctrine.1234 It 

is arguable that, rather than shy away from acknowledging the political dimensions 

of socio-economic rights adjudication, the judiciary should respond to failures of 

service delivery and other intransigence by the executive.1235 

Adherence to separation of powers tends to result in courts failing to address 

tangible socio-economic needs, and basing judgments on adherence to the doctrine 

rather than on people-centred considerations.1236 This does not augur well for the 

fulfilment of the fundamental socio-economic rights of the citizenry. 

Since the judiciary is the branch of government which is tasked with adjudication of 

socio-economic rights claims, it may be said that it has an active duty to advance 

socio-economic equality.1237 This should be a foremost consideration in it weighing 

up where to position itself with regard to the separation of powers doctrine. The 

advancement of socio-economic equality may require the courts to make orders 

                                        

1233  Soobramoney para 29. 
1234  See Pieterse 2004 Human Rights Quarterly 904 and Pieterse 2004 South African Journal on 

Human Rights 399 where it is argued that the adjudicative process is inherently political.  
1235  Ngang 2014 African Human Rights Law Journal 663. 
1236  Pieterse 2004 South African Journal on Human Rights 404. The judgment in Soobramoney is 

a clear illustration of this. 
1237  Dugard 2007 Leiden Journal of International Law 970. 



 

233 

giving directions with regard to budgetary allocation.1238 This possibility is one which 

the courts should explore and embrace in the interests of poverty amelioration. 

The judiciary should take cognisance, to the extent that it has not already, that the 

separation doctrine is one which is somewhat blurred and fluid in the international 

realm, and that it may well be appropriate for a specific country such as South Africa 

to adopt a customised interpretation thereof. Given the doctrine’s potential to thwart 

realisation of rights, it is arguable that it should be reconceptualised in the South 

African context.1239 This reconceptualisation could entail the judiciary acknowledging 

that with the Constitution incorporating justiciable socio-economic rights, it is 

legitimate for orders to be made which have impacts upon government’s budgetary 

allocations.1240 

An exception to the conservative approach of the judiciary with regard to the 

separation of powers doctrine in the early 2000s may be found in the Treatment 

Action Campaign judgment, in which the court granted declaratory and mandatory 

relief for the rollout of antiretroviral medication, to prevent mother to child 

transmission of the HIV virus. In more recent times, there has been a positive 

indication that the courts are willing to move into the terrain of granting relief 

against provincial and local government in socio-economic rights cases.1241 This may 

be indicative of a developing trend to move away from strict separation of powers 

and deference.  

                                        

1238  In this regard see section 2.4.3.2, in particular the discussion around the Second Certification 
Judgment  explicitly providing for such a possibility, articulating in para 77 thereof that it would 

not constitute a breach of the separation of powers doctrine for courts to make orders with 
budgetary implications.  See also Dugard 2007 Leiden Journal of International Law 971.  

1239  Dugard 2007 Leiden Journal of International Law 978. 
1240  See also Dugard 2007 Leiden Journal of International Law 979, where, citing Haysom, she 

articulates that the Constitution must provide “bread and freedom”.  See also Pieterse 2004 
South African Journal on Human Rights 417 where the point is made that the orientation of 

the South African Constitution departs significantly from Anglo-Saxon legal culture in which 

the separation and deference doctrines are grounded.  
1241  See Pheko and others v Ekurhuleni Metropolitan Municipality and others 2012 (2) SA 598 (CC) 

(hereafter “Pheko”), Adonisi and others v MEC Transport and Public Works and others 2021 4 

All SA 69 (WCHC) (hereafter “Adonisi”) , Unemployed Peoples Movement v Premier Eastern 
Cape 2020 ZAECGHC 47 (hereafter “Unemployed Peoples Movement”), and South African 
Human Rights Commission v Msundizi Local Municipality and others 2021 (6) SA 500 (KZP) 
(hereafter “SAHRC v Msundizi”).  
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Rooted in the concept of the separation of powers, the doctrine of judicial deference 

is characterised by judges deferring to other branches of government when dealing 

with litigious matters which relate to the powers and decisions of such branches.  It 

represents a form of judicial reticence to interfere or intrude into the domain of the 

legislature and the executive, largely by reason of the fact that the other branches 

of government (or their leadership in the case of the executive) are democratically 

elected, and the judiciary is not.  Application of the doctrine is sometimes 

accompanied by the judiciary explicitly stating that the executive has better ability 

to determine the issue at hand.1242 

The higher courts of South African have ‘inherent jurisdiction’ in terms of section 

173 of the Constitution.1243  Thus in terms of their constitutive legislation there are 

no categories of decisions that are excluded from their jurisdiction.   Furthermore, 

section 165(2) of the Constitution provides that “(t)he courts are independent and 

subject only to the Constitution and the law, which they must apply impartially and 

without fear, favour or prejudice.”  In the absence of a legislative prescript requiring 

judicial deference, and given the explicit statement of independence of the courts 

in the Constitution, the application of judicial deference by the judiciary is a matter 

not of legislative compliance but of voluntary adherence to tradition.1244   

There is a tension between judicial deference and judicial independence, these 

being opposing imperatives. Judgments of the Constitutional Court in socio-

economic rights cases indicate that the judiciary is inclined to favour a deferential 

approach in this realm. One of the most pertinent illustrations of judicial deference 

in socio-economic rights cases is the Mazibuko case. The judgment of O’Regan J in 

this case is a cardinal illustration of the application of strong judicial deference by 

                                        

1242  This was stated by the court in Mazibuko. 
1243  Section 173 states: “Inherent power.—The Constitutional Court, the Supreme Court of Appeal 

and the High Court of South Africa each has the inherent power to protect and regulate their 
own process, and to develop the common law, taking into account the interests of justice”. 

1244  See Ngang 2014 African Human Rights Law Journal 666, where it is argued that the judiciary 

is the architect of its own limitations.   This argument is part of a broader discussion around 
the obligation of the judiciary to hold the state to account with regard to poverty amelioration. 
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the Constitutional Court. Paragraph 61 of the judgment encapsulates the approach 

of the court: 

Secondly, ordinarily it is institutionally inappropriate for a court to 
determine precisely what the achievement of any particular social and 
economic right entails and what steps government should take to ensure 
the progressive realisation of the right.  This is a matter, in the first place, 
for the legislature and executive, the institutions of government best placed 
to investigate social conditions in the light of available budgets and to 
determine what targets are achievable in relation to social and economic 
rights. Indeed, it is desirable as a matter of democratic accountability that 
they should do so for it is their programmes and promises that are 
subjected to democratic popular choice. 
 

Close scrutiny of the words used by court in this paragraph of the judgment reveals 

the strength of its adherence to deference. “Inappropriate” suggests an 

unquestioning adherence to tradition.  The court’s assertion above suggests that it 

regards budgetary allocation as a sacrosanct area of governance with which it will 

not interfere. The last sentence of the paragraph explicitly articulates the counter 

majoritarian argument which supports the doctrine of judicial deference, neglecting 

to consider what should be done when the accountable organ of state should be 

held to account.  

 
Brand1245 points out that a strong deferential approach is premised upon a binary 

perception of the institutional relations at hand, in that it is based on a consideration 

of the positions of the executive and the judiciary relative to each other.1246 He 

suggests that a three-pronged analysis, taking into account the position of the 

litigants, would be more useful. Given that they are often non-suited when 

deference is applied, this would seem to be a valid argument.  Brand further points 

out that judicial deference is inclined to lead to attenuated relief being granted.1247  

An illustration of the granting of attenuated relief pursuant to judicial deference is 

the judgment in Grootboom, in which the court ordered government to revise its 

emergency housing plans, but was loath to give specific direction with regard 

                                        

1245  Brand 2011 Stellenbosch Law Review 614. 
1246  Brand 2011 Stellenbosch Law Review 617-620. 
1247  Brand 2011 Stellenbosch Law Review 615. 
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thereto or to a make a supervisory order. As mentioned above, there is an emergent 

trend in recent times, evident in the Pheko, Adonisi, Unemployed Peoples Movement 

and SAHRC v Msunidizi cases, for courts to grant relief to remedy the service delivery 

deficiencies and rights violations of provincial and local government. Judicial 

deference is not specifically ruled upon in these cases, but the granting of relief to 

the claimants in all of them is indicative of a downplaying of the deference doctrine. 

A clear judicial ratio decidendi or obiter dictum in this regard would be most helpful. 

Brand highlights that in observing the deference doctrine, courts are steered away 

from their fundamental duty to effect transformation under the Constitution.1248 It is 

a logical corollary of application of the doctrine that the executive is relieved from 

being called to account by any mechanism other than the ballot box.  The effect of 

this is that the executive wields the authority with regard to fulfilment of the socio-

economic rights – an unsatisfactory position given that the Constitution provides 

that everyone, including government, is equal before the law, and given that the 

judiciary could contribute meaningfully in this realm.   

Brand states furthermore that strong deference in socio-economic rights cases 

serves to “technicise” poverty, and thus to limit the capacity for political action by 

impoverished people.  This would seem to be borne out in the judgments in both 

Mazibuko and Grootboom, which leave the reader with the impression that it is 

the plans, programmes and budgets of government that are primarily under 

consideration, rather than the suffering of the poor and disadvantaged. Again, 

the recent cases of Pheko, Adonisi, Unemployed Peoples Movement and SAHRC 

v Msundizi show a softening of the courts’ approach when dealing with peoples’ 

hardships associated with socio-economic rights failures.  

 

Liebenberg offers further persuasive criticism of strong deference in socio-

economics rights cases. Its application is not conducive to participatory 

democracy, she states.1249  She argues further that the unquestioning application 

                                        

1248  Brand 2011 Stellenbosch Law Review 624. 
1249  Liebenberg 2012 Socio-Economic Rights Under a Transformative Constitution 31.  
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of the doctrine detracts from the nature of law as “dialogic politics”.1250  This point 

is similar to the point made by Brand that in the application of the deference 

doctrine, the voice of the claimants is not heard. Another point raised by 

Liebenberg is that deference diminishes the potential for legal adjudication to 

influence social policy.1251  Justiciability of the socio-economic rights,   she further 

argues, points towards an intention on the part of the drafters of the Constitution 

that the courts should embrace an interpretive role, which is less likely to happen 

when deference is strictly applied.1252   With the application of deference, judicial 

interpretation is insulated from transformative critique.1253  The gist of these points 

raised by Liebenberg is that the application of the doctrine belies the 

transformation imperative which underpins the Constitution. Appraising the 

Constitutional Court judgment in Mazibuko, she expresses the view that the Court 

took refuge in the perceived lack of institutional competence and legitimacy in the 

courts.  In so doing, it avoids its responsibility to interpret the normative standards 

underpinning the socio-economic rights.1254 This is clear particularly from 

paragraph 61 of the judgment quoted above,  where O’Regan J explicitly states 

that it is “institutionally inappropriate”  for a court to determine what government 

should do towards realisation of the rights.  The court does not give consideration 

to a possible duty on its part to give normative content to the rights, or to hold 

government to account.  

With regard to both the separation of powers and judicial deference doctrines, it 

would be apposite for the judiciary to actively pursue a shared premise of its roles 

and responsibilities, in the context of a transformative constitution.1255 This is 

needed notwithstanding the fact that government has on occasion overtly 

articulated its belief that the judiciary is bound to abide by the two doctrines.1256 

                                        

1250  Liebenberg 2012 Socio-Economic Rights Under a Transformative Constitution 34. 
1251  Liebenberg 2012 Socio-Economic Rights Under a Transformative Constitution 36. 
1252  Liebenberg 2012 Socio-Economic Rights Under a Transformative Constitution 37. 
1253  Liebenberg 2012 Socio-Economic Rights Under a Transformative Constitution 39. 
1254  Liebenberg 2012 Socio-Economic Rights Under a Transformative Constitution 468. 
1255  Pieterse 2004 South African Journal on Human Rights 417. 
1256  Siyo and Mubangizi 2015 Potchefstroom Electronic Law Journal 42 provide an account of 

instances in which the national government has taken a stance against judicial independence 
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5.4 Judicial Approaches to Poverty after the Political Transition 

This section has two parts.  Firstly, it considers features of judicial approaches which 

are problematic in the context of the obligation of the judiciary to pursue the 

constitutional imperative of poverty relief, other than judicial adherence to 

separation of powers doctrine and the deference principle, Thereafter it provides a 

summary and critique of existing jurisprudence dealing with poverty issues.  

5.4.1 Approaches to Poverty Reflected in Case Law 

There is no case in the case law history of South Africa in which poverty is the main 

subject of the case. Poverty is dealt with by the courts only as a circumstance taken 

into account in deciding matters before them. This is notwithstanding that poverty 

amelioration is a constitutional imperative, as discussed above.  It will be shown in 

subsequent discussion in this section that poverty is neither presented in court nor 

understood by the courts as a phenomenon that has economic, sociological and 

political dimensions. It would be better understood in context if all its various 

dimensions were taken into consideration.1257     

In litigation pertaining to social grants, the courts have expressed their views 

regarding the phenomenon of social assistance provided by the state in terms of 

section 27 of the Constitution, and the legislation pertaining to payment of social 

grants,1258  being instruments for the amelioration of poverty. 

In the matter of Black Sash Trust,1259 the court was concerned primarily with the 

operational functionality of the payment system for the disbursement of social 

                                        

and has favoured the strict observance of separation of powers.  They refer inter alia to 
government’s initiative to review the judgments of the Constitutional Court, and to the 

government’s disregard in 2015 of a court order regarding the arrest of Sudanese leader Omar 

Al Bashir whilst he was in South Africa. 
1257  This point is more fully discussed in section 2.4.6. 
1258  The South African Social Security Agency Act 9 of 2004 and the Social Assistance Act 13 of 

2004 are the framework legislative instruments in terms of which social grants are paid to 

beneficiaries.  
1259  Black Sash Trust v Minister of Social Development and Others (Freedom Under Law NPC 

Intervening) 2017 (3) SA 335 (CC). 
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grants to beneficiaries. The judgment of Froneman J is introduced with a comment 

indicating the court’s perception of the role of social grants relative to poverty: 

[1] One of the signature achievements of our constitutional democracy is the 
establishment of an inclusive and effective programme of social assistance. It 
has had a material impact in reducing poverty and inequality and in mitigating 
the consequences of high levels of unemployment. In so doing it has given 
some content to the core constitutional values of dignity, equality and 
freedom.  

The first footnote in this extract from the judgment refers to a sociological study 

dealing with the needs of children.1260  Since it focuses only on children, it is not a 

valid source of information regarding poverty generally. The second is a link to a 

newspaper article suggesting that the crisis before the court relating to payment of 

social grants has ironically put the need for social grants in the spotlight.1261   Neither 

of the sources cited by the court is clear authority for the point that the court seems 

to be trying to make, namely that the social grants system is a remedy for poverty. 

The approach taken by the court in describing and commenting on the phenomenon 

of poverty is thus disappointingly shallow. 

Although not as recent, the matter of Khosa1262 also saw the court dealing with 

issues pertaining to the dispensing of social grants, in the context of the rights of 

permanent residents to social assistance.  In this judgment too, poverty is seen as 

a circumstance which is ameliorated by the provision of social grants. In the main 

judgment of Mokgoro J., there is extensive deliberation on the reasonableness of 

                                        

1260  This footnote refers to the publication entitled “South Africa Child Gauge 2016” by the 

Children’s Institute of the University of Cape Town.  The page referenced represents the 

commencement of a chapter dealing with the child support grant, describing its value for 
children in need, but also its deficiencies, including difficulties with barriers to entry which 

result in many children not being allowed into the social security net.  Thus the source cited 
is not good authority for the proposition stated by the court, namely that the social assistance 

programme has had a material impact in reducing poverty and inequality and mitigating the 
effect of high levels of unemployment.  

1261  This footnote creates a link to a press article in the Daily Despatch about the issue before the 

court, namely the inability of SASSA to ensure payment of social grants to beneficiaries.  In 

the article the writer, Steven Friedman, expresses the view that the crisis has a positive spin 
off in that it has served to engender positive attitudes towards the social grant system, which, 

he says, fulfils an important role in the campaign against poverty.   
1262  Khosa and Others v Minister of Social Development and Others, Mahlaule and Another v 

Minister of Social Development 2004 (6) SA 505 (CC). 
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excluding non-citizens from social assistance, in the context of the links between 

poverty and the fundamental rights to equality and dignity.1263  Only in one part of 

the judgment does the court make reference to poverty as a relevant circumstance 

for its consideration, which it does in the following manner: 

[74] Sharing responsibility for the problems and consequences of poverty 
equally as a community represents the extent to which wealthier members of 
the community view the minimal well-being of the poor as connected with their 
personal well-being and the well-being of the community as a whole. In other 
words, decisions about the allocation of public benefits represent the extent to 
which poor people are treated as equal members of society. 

The two sources referenced in the footnotes of the above extract,  bizarrely,  deal 

with issues of marginalisation of aliens, and racial segregation laws, in the United 

States of America, and both relate to times long past.1264 It is extremely strange that 

the court chose outdated American sources to substantiate its comments with 

regard to poverty. This is suggestive of the court not being engaged with the issue 

of poverty as manifested currently in South Africa, and of needing to consider more 

relevant sources on the phenomenon. 

Outside of the realm of social assistance there is a broad range of cases in which 

the courts have considered poverty as a relevant circumstance informing their 

findings. Consideration will first be given to cases where principles associated with 

poverty were enunciated as general principles guiding the decision of the court.  

                                        

1263  In this regard see paras 52 and 76 of the judgment. At paragraph 52 the need for social 

assistance is described on the basis of unequal access to basic necessities of life – ie as being 

founded on inequality – and at paragraph 76 social exclusion suffered by those who lack such 

necessities as being associated with a lack of dignity.  
1264  The first is Chang “Immigrants Under the New Welfare Law: A Call for Uniformity, A Call for 

Justice” in 1997University of California Los Angeles Law Review 205.   The judgment wrongly 

references the date of this article as 1977.  In this article the author argues that a welfare law 
in the United States that excludes benefits to aliens should be declared unconstitutional in 

terms of the US Constitution.  The applicability to South Africa is questionable given the 

different constitutional contexts.  The second is the two American cases of Plessy v Ferguson 
163 US 537, 551 (1896) and Brown v Board of Education 347 US 483, 494 (1954).  The former 

case, over a century old, with the constitutionality of Louisiana laws requiring separate rail 
facilities for whites and people of colour.    The latter, emanating from the 1950’s, similarly 

deals with constitutionality of a racial segregation law pertaining to schools in the United 
States.  
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In the matter of Daniels v Scribante and another,1265 the Constitutional Court dealt 

with issues pertaining to security of tenure in terms of the Extension of Security of 

Tenure Act.1266  The situation of the applicant, who had tenancy of the respondent’s 

property by virtue of this legislation, was considered by the court to be illustrative 

of the plight of those historically disadvantaged and rendered poverty-stricken by 

apartheid, especially those living on farms. The situation at hand and its 

ramifications and implications inspired much judicial contemplation, reflected in 

three assenting judgments in addition to the main judgment.  All of the judges were 

ad idem that the applicant was entitled to make improvements to the dwelling 

inhabited by her on the respondent’s property, and all wrote strong expositions of 

their views with regard to the obligation of private individuals and entities to uphold 

the Bill of Rights, and, more importantly for purposes of this thesis, of their positions 

with regard to poverty and disadvantage. In the main judgment Madlanga J 

discusses the legal issues at hand in the context of historical land dispossession and 

the hardships and indignities associated therewith.1267  In addition, the court explains 

very clearly and explicitly that these hardships and indignities have persisted into 

contemporary times.1268  Interestingly, the assenting judgments of the two caucasian 

judges on the bench, Froneman J and Cameron J, contain detailed and vociferous 

statements regarding the persistence of hardship and poverty into modern times. 

Froneman J expresses a “sense of shame” in this regard.1269 He goes on to say that 

in order to make the ideals of the Constitution a reality, three changes are 

necessary,  namely an honest and deep recognition of past injustices, a reappraisal 

of the conception of the nature of ownership and property, and an acceptance rather 

than an obfuscation of the consequences of constitutional change.1270 He stresses 

that inhuman and undignified living conditions on farms can no longer be 

countenanced, in light of the constitutional mandate to heal the divisions of the 

past.1271 He focuses closely on the role of notions of property ownership in a 

                                        

1265  Daniels v Scribante and Another 2017 (4) SA 341 (CC). 
1266  Act 62 of 1997. 
1267  Paras 1, 2, 14 and 16.  
1268  Para 22. 
1269  Para 109. 
1270  Para 115. 
1271  Para 132. 
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transformational context – an issue highly relevant to persistence of poverty.1272  In 

addition, he considers whether the notion of economic efficiency is an adequate 

justification for pursuing an economic system of personal competition for wealth 

and retention of property rights in the South African context, with its colonial and 

apartheid history.  He expresses the view that the basic assumptions to justify the 

economic efficiency argument in this context are lacking.1273   

The assenting judgement of Cameron J concurs that “the past is not done with us” 

and that its claims to justice still need to be reckoned with.1274  This statement is 

made notwithstanding his expressed reservation about courts writing about 

historical matters, which, he argues, they should do with great caution.1275 Despite 

this caveat, this judgment reinforces and amplifies the effect of Froneman J’s 

position.   

The aforementioned discussion by Froneman J is the only instance to date of a 

South African court considering issues of hardship and poverty as being clearly 

linked to the prevailing social, economic and political milieux.  The approach by the 

court underpins the approach of this thesis in considering poverty as a phenomenon 

that must be understood across these various contexts.  

It is arguable that the court’s views of poverty in the wider context in Daniels are 

so central to its findings that they carry more weight than that of an obiter dictum. 

This is the case because of their interwovenness with the rationale of the judgments 

of Madlanga J, Froneman J and Cameron J, and because of the court interrelating 

poverty with the fundamental right to dignity. 

In a number of other judgments the courts have expressed obiter dicta views on 

poverty in a general sense.  In V & A Waterfront 1276 the court had to consider an 

application to permanently exclude certain individuals from the Cape Town 

                                        

1272  Para 136. 
1273  Paras 141 and 142. 
1274  Para 153. 
1275  Para 152.  
1276  V & A Waterfront (Pty) Ltd v Police Commissioner of the Western Cape and others 2004 

(5)BCLR 538 (C). 
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Waterfront because of their begging activities.  Two important points for purposes 

of the present discussion on poverty were made by the court.  The first is that the 

right to life is not purely a right to remain alive, but includes the right to livelihood.  

For this proposition the court cites Indian case law as authority.1277  The second is 

that discrimination against a person on grounds of poverty would indirectly 

constitute discrimination on grounds of race, in the context of South African 

history.1278  These two comments by the court indicate a sensitivity to the plight of 

victims of poverty.   However, the judgment is not strongly protective of the poor, 

and judgment was granted in favour of the Waterfront corporation.  

The matter of Glenister did not relate primarily to plight of the poor,1279 but a strong 

statement was made by Moseneke DCJ and Cameron J on the negative effects of 

corruption on the efforts of the state to fight poverty and deliver on the socio-

economic rights guaranteed in the Constitution.1280 The link between corruption and 

poverty relief was mero motu raised by the court, which suggests that issues 

pertaining to poverty are a slight undercurrent in the thinking of the judges.  

In the realm of criminal law, courts occasionally make reference to poverty as a 

mitigating factor to be taken into account in sentencing, and their reflections in this 

regard are illustrative of the prevailing judicial mindset with regard to poverty.   Thus 

for example in S v Qamata,1281 in which the two accused were convicted of 

murdering an aged and vulnerable farming couple, the court took into account that 

the accused came from a rural, poverty stricken background and were “doomed to 

a life of poverty”.1282 The court considered this to be a factor mitigating against the 

death sentence, which was still competent at the time.  Similarly in the matter of S 

                                        

1277  The authority cited is Olga Tellis v Bombay Municipal Authority AIR 1986 S C 180 at para 32.  
1278  Both of the issues cited are raised on page 5 of the judgment.  The paragraphs of the judgment 

are not numbered. 
1279  The main issue under consideration was the constitutionality and lawfulness of government 

interventions for crime fighting and corruption-busting. 
1280  Para 57.  
1281  S v Qamata 1997 1 All SA 657 (E). 
1282  Page 660 (paragraphs unnumbered). 
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v Sithole 1283 the court took into account as a mitigating factor the fact that the 

accused was the victim of poverty and hunger, in the context of a theft charge.  

Interestingly, there are reported cases in the realm of media law in which the 

adjudicating tribunals were called upon to comment upon the portrayal of the 

phenomenon of poverty in media and the arts. These are similarly indicative of 

judicial thinking on poverty matters. The matter of Walkers Fruit Farms Associations 

and Watch v e.tv 1284 saw the Broadcasting Complaints Tribunal considering whether 

a television feature portraying the area in which the farms were situated as being 

an area where poverty and crime was rife, warranted the censure of the tribunal.   

The tribunal found that the portrayal was substantially accurate, and dismissed the 

complaint.  Thus the poor and crime-ridden nature of the area was taken to be a 

circumstance not to be shied away from. In the matter of Human Rights Commission 

of South Africa v South African Broadcasting Corporation1285 the same tribunal found 

that a song alleging that Indians in KwaZulu Natal caused the poverty of the Zulu 

people constituted hate speech. Poverty was again portrayed in this matter as a 

social circumstance to be acknowledged as such, albeit one of a number of 

circumstances referred to in the song in question. These cases convey the message 

that poverty is a social circumstance in South African society that warrants comment 

in the media and the arts. 

Poverty has furthermore drawn the attention of the courts in litigious proceedings 

about differential municipal property rates.  In the matter of City Council of Pretoria 

v Walker,1286 poverty was acknowledged by the Constitutional Court as a lawful basis 

for the local authority charging differential rates to owners of property in poor areas, 

and if was found that this did not constitute unfair discrimination.   This finding was 

supported some years later by the Supreme Court of Appeal in Rates Action Group 

v City of Cape Town,1287 in which it was found that the linking of sewerage availability 

                                        

1283  S v Sithole 2004 JOL 12410 (T). 
1284  Walkers Fruit Farms Association and Watch v etv 2004 JOL 13235 (BCCSA). 
1285  Human Rights Commission of South Africa v South African Broadcasting Corporation 2003 (1) 

BCLR 92 (BCCSA). 
1286  City Council of Pretoria v Walker 1998 (3) BCLR 257 (CC). 
1287  Rates Action Group v City of Cape Town 2004 (12) BCLR 1328 (CC). 
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charges to property values did not amount to unfair discrimination against the non-

poor.  The charging of differential property rates and service availability charges, 

adjusted to take poverty of some groups into account, represents another 

acknowledgment of poverty as a social reality.  

Interestingly, poverty has been cited as a relevant circumstance by the 

Constitutional Court with regard to legal costs, specifically taxation of counsel’s fees, 

in the matter of Camps Bay Ratepayers and Residents’ Association and another v 

Harrison and another.1288  In a scathing comment, the court stated that it is 

unjustified for counsel to charge hundreds of thousands of rands to argue an appeal 

“in a country where disparities are gross and poverty is rife”.1289   

In the context of land restitution, the Land Claims Court in framing its relief 

acknowledged in The Dhlomo Dhlomo Community v The Minister of Agriculture and 

Land Affairs and others1290 that restitution of the relevant land to the claimants rather 

than financial compensation was desirable, in that it would have the consequence 

of relieving their poverty.  This is illustrative of an inclination on the part of the 

courts to acknowledge poverty as a factor in land restitution matters.  

Within the body of litigation considering evictions in the context of the right of access 

to housing, courts have repeatedly made reference to the poverty of those who 

stand to be evicted.  In the Grootboom matter, the court vividly described the 

desperate circumstances of the claimant and her fellow community members.1291  It 

is noteworthy however that the ratio decidendi in the judgment is centred around 

the right of access to housing, and that poverty seems to be considered an 

anecdotal circumstance. Thus it cannot be said that the courts afford any differential 

consideration to victims of poverty in the context of housing jurisprudence. This is 

a phenomenon evident in other areas of case law.  The cardinal judgments on the 

                                        

1288  Camps Bay Ratepayers and Residents’ Association and another v Harrison and another 2012 

(11) BCLR 1143 (CC). 
1289  Para 10.   
1290  The Dhlomo Dhlomo Community v The Minister of Agriculture and Land Affairs and others 

2016 JOL 35741 (LCC). 
1291  See in particular para 24 of the judgment in which Yacoob J refers to the “extreme conditions 

of poverty, homelessness and intolerable housing” suffered by the appellants. 
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right to education exhibit the same phenomenon – the jurisprudence is centred 

around the right and not on the role of education in poverty amelioration.1292  The 

case law on water is of similar ilk.1293 

Labour law judgments occasionally make reference to issues pertaining to poverty.  

An example of this is the matter of Transman (Pty) Ltd v COSATU,1294 in which the 

court gave consideration to allegations by a trade union that labour brokers had the 

effect of exacerbating poverty amongst workers.  Again, the reference to poverty is 

incidental to the main legal question. 

Although poverty is more commonly at issue in public than in private law, there are 

instances in which it is raised as a relevant circumstance in civil litigation.  For 

example, in Road Accident Fund and another v Mdeyide 1295 the Constitutional Court 

grappled with the issue of how poverty and illiteracy impacted on the issue of access 

to justice in motor vehicle accident claims.1296  Some years earlier a similar issue had 

was before the court in the context of the Defence Act in the matter of Mohlomi v 

Minister of Defence.1297 

The contents of this section indicate that, notwithstanding the fact that poverty is 

clearly a constitutional law issue, it is dealt with by the courts as an anecdotal 

circumstance, or even a cameo1298 of society.  The prevalence of poverty is cited in 

a limited way by the courts, often as part of an obiter dictum, but is not seen as a 

sufficiently strong consideration to amount to a ratio decidendi or overriding 

circumstance guiding judicial decision-making.   A notable exception is the Daniels 

                                        

1292  The Juma Musjid and the Welkom High School cases make oblique references to poverty, the 

former in citing a provision in the ICESCR stating that education is important for poverty 
alleviation, and the latter citing the preamble to the Schools Act to similar effect.  

1293  This is strongly evident in Mazibuko. 
1294  Transman (Pty) Ltd v Cosatu 2017 JOL 37191 (GSJ). 
1295  Road Accident Fund and another v Mdeyide 2011 1 BCLR 1 (CC). 
1296  In this matter, poverty and illiteracy was not found to be a sufficient basis for a declaration of 

unconstitutionality of the time prescripts contained in the relevant legislation. 
1297  Mohlomi v Minister of Defence 1996 (12) BCLR 1559 (CC).  In this matter the court took a 

different approach, declaring that provisions of the Defence Act were unconstitutional in that 
they limited the right of access to justice. 

1298  As per the Oxford Online Dictionary (https://en.oxforddictionaries.com/definition/cameo), a 

cameo is “a short descriptive literary sketch which neatly encapsulates someone or 
something”. 

https://en.oxforddictionaries.com/definition/cameo
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case described above, in which poverty was an important rationale in the court’s 

reasoning.  

5.4.2 Aspects of the Judicial Process which Thwart or Frustrate Poverty 

Amelioration 

Aside from judicial adherence to separation of powers and deference, which are the 

cardinal obstacles to the judiciary taking a role in ameliorating poverty, there are a 

number of other aspects of judicial adjudication that are either not conducive to 

poverty amelioration or actively stand in its way. 

5.4.2.1 Judicial Conservatism and Legal Culture 

Legal culture has a profound constraining effect on socio-economic 

transformation.1299 New legal methodologies are needed in order to effect such 

transformation, but their development is thwarted by the fact that there is no 

coherent effort to develop such methodologies.1300  

Legal scholars, including the judiciary, are prone to indulging in “jurisprudential 

conservatism”.1301  This trend is manifested in adherence to prior authority, and in 

acquiescence in the prevailing social and legal order.  

The conservative nature of the adjudicative culture prevailing in the South African 

legal system, 1302 is not conducive to realising the transformative imperatives in the 

constitution, including the amelioration of poverty. There is a need to transform 

legal culture and recognise the stultifying consequences of failure to do so.1303 

Reform of the judicial mindset is a responsibility which the judiciary must embrace. 

                                        

1299  Davis and Klare 2010 South African Journal on Human Rights 411. 
1300  Davis and Klare 2010 South African Journal on Human Rights 509. 
1301  Dugard 2013The Activist 1. 
1302  Klare 1998 South African Journal on Human Rights 146.  This line of argument is pursued 

throughout the article – a good example of which is at 156 at which the author emphasises 
the need for examining judicial mindset and methodology to assess whether societal 

transformation can be achieved.   
1303  Langa 2006 Stellenbosch Law Review 7.  The late former Chief Justice posits that judges must 

accept that they are prone to preconditioning, which they should avoid, and they must actively 

engage with the Constitution.  He further states that formalism in legal reasoning constitutes 
an avoidance of responsibility.  
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The judiciary does not itself seem to have embraced the problem of conservative 

judicial culture and judicial deference working together to preserve the economic 

status quo. This is indicative of an attitude of complacency, and a disinclination to 

acknowledge the political nature of adjudication and the role of the judiciary in 

effecting transformation.1304  In addition, the judiciary is at times guilty of arrogance 

and elitism, 1305  which is not conducive to the granting of relief to socio-economic 

rights claimants.  

5.4.2.2 Formality and Procedural Strictness 

Courts are focused upon adherence to legal process rather than taking on a broader 

role to effect socio-economic transformation. This limits their ability to contribute 

towards poverty amelioration.1306 Inherent features of the litigious process as 

practiced by the judiciary can inhibit the realisation of socio-economic rights.1307 The 

process is formally structured and procedurally strict, and this renders it difficult for 

the lived reality of socio-economic deprivation and marginalisation to be captured 

and presented.1308 

5.4.2.3 The Adversarial Nature of Judicial Adjudication 

A further constraint of the litigious process, inhibiting its potential towards poverty 

amelioration, is its adversarial nature.1309 The court process is focused on the push 

and pull of justificatory statements by opposing parties, and this does not lend itself 

                                        

1304  Pieterse 2004 South African Journal on Human Rights 383. He proposes at 409 that the 

judiciary should take on a more activist role with regard to socio-economic rights adjudication, 

including the scrutiny of budgets and government policy. He further indicates at 418 that the 
judiciary should acknowledge the unashamedly political nature of the Constitution. The 

arguments made in this article are no less relevant in the present time than they were at the 
time of writing.  

1305  Mc Evoy 2007 Journal of Law and Society 411. 
1306  Fowkes “Transformative Constitutionalism and the Global South: The View from South Africa” 

7. 
1307  Section 2.3.4 highlights dysfunctionalities of the legal system, of which the judiciary is part, 

which serve as determinants of poverty. 
1308  Brinks and Gauri 2014 Perspectives on Politics 378 argue that formalism and proceduralism 

inherent in the litigious process detract from its potential to deal with real world issues.  
1309  Pieterse 2004 South African Journal on Human Rights 393. See also Brand 2011 Stellenbosch 

Law Review 634. 
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to good polycentric decision-making.1310  In socio-economic rights cases relevant to 

poverty, it can arguably be beneficial to have a less confrontational and adversarial 

decision-making process, so that time and energy is not spent on argument but 

rather on finding solutions. 

5.4.2.4 Failure of the Judiciary to Embrace Transformation 

The judiciary has historically been inclined to take an activist view with regard to 

civil and political rights, but to display a timidity with regard to promoting socio-

economic rights.1311 This is indicative of a shying away from judicial activism in the 

realm of socio-economic rights. The agency of the judiciary as an upholder of 

constitutional values is thus exercised in a somewhat unbalanced way.  

The legal adjudicative process is in itself inclined to be anti-transformational.  This 

tendency is associated with the courts viewing poverty as a non-political issue, and 

their legitimising liberalist-capitalist views of poverty, including regulation by the 

market.1312   

The ability of courts to craft meaningful solutions in poverty-related cases is 

adversely impacted upon by their taking a classical liberal rather than a 

transformative approach to poverty.1313  This is largely attributable to the fact that 

liberalism downplays the role of the state as a party responsible for poverty relief. 

The judicial adjudicative process has been unable to make a difference to the fact 

that social and political power relations may thwart poverty amelioration.  This is 

evidenced by the fact that the poor experience economic, social and procedural 

barriers to accessing the law and judicial recourse, whilst the powerful have 

experience in navigating the system, and take advantage of the tendency of the 

                                        

1310  Pieterse 2004 South African Journal on Human Rights 393. 
1311  Dugard 2007 Leiden Journal of International Law 977. See also Pieterse 2004 South African 

Journal on Human Rights 417.   
1312  Brand Courts, Socio-economic Rights and Transformative Politics 5. 
1313  Dugard and Langford 2011 South African Journal on Human Rights 56.  The Mazibuko matter 

is cited as an example of the classical liberal approach to adjudication.  By contrast the 
judgment in Joseph is cited as an example of a more transformative mode of adjudication. For 

a detailed exposition of how neoliberalism and liberalism impact negatively upon poverty 
amelioration, see sections 2.3.1.1 and 2.3.1.2. 



 

250 

judiciary to uphold the status quo. These dynamics lead one to the conclusion that 

judicial recourse is not an effective instrument to uphold the interests of the poor 

against those who enjoy socio-economic privilege.1314  

The judiciary has demonstrated a disinclination to give a voice to the poor, based 

on the counter majoritarian argument. Thus the potential for the judiciary to play 

an active role is socio-economic transformation is wasted.1315 Symptomatic of this 

disinclination is the scarcity of remedies requiring political engagement.1316  

The judiciary does not overtly acknowledge that within a system of social rights 

constitutionalism, it has a high degree of responsibility to address social rights 

issues.1317 It also does not address the need for its legitimacy to be linked to a 

consequentialist standard which assessed outcomes and efficacy.1318 It is also 

disinclined to acknowledge the linkages between law and politics, and the potential 

for them to work together synergistically.1319 Further, the judiciary does not typically 

indulge in deconstructing and analysing its own functionality within society, and 

therefore may not have an understanding of its role in society.1320 

Legal advocacy towards transformation is a function which the judiciary, along with 

other role players in the legal system, should pursue, given that they have an 

obligation to uphold the Constitution. The judiciary and the legal profession are 

instead reactive to instructions they receive and matters they process, and typically 

do not pursue general advocacy on matters of public interest.1321  

The application by the courts of an abstract standard of reasonableness in socio-

economic rights cases is prejudicial to the poor, in that this requires of them that 

they analyse and understand the policies and programmes and budgetary practices 

                                        

1314  Brinks and Gauri 2014 Perspectives on Politics 379. 
1315  Bilchitz 2015 South African Journal on Human Rights 110. 
1316  Brand Courts, Socio-Economic Rights and Transformative Politics 5. 
1317  Brinks and Gauri 2014 Perspectives on Politics 380. 
1318  Brinks and Gauri 2014 Perspectives on Politics 385. 
1319  Brinks and Gauri 2014 Perspectives on Politics 385. 
1320  See Gross 2004 Stanford Journal of International Law 99, where it is cogently argued that the 

law must be deconstructed to assess whether it is able to move towards justice.  
1321  Mc Dougall 2016 New York Law School Law Review 34. 
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of government in order to justify their claims for fulfilment of rights.1322 This is 

illustrative of the legal system serving as an obstacle to transformative change which 

would benefit the poor. 

Courts are loath to adopt more ambitious judicial methodologies that identify 

underlying disputes and forge new tools to bring about justice and equity.1323 If such 

an approach were to be taken, it could assist in dismantling power relations that 

contribute to or entrench socio-economic marginalisation or deprivation.1324  

5.4.2.5 Limiting Adjudication to Issues in the Papers 

Jurisprudential outcomes of litigious process are limited to issues raised in the 

papers, and do not necessarily focus on the right/s in issue, and this can be counter-

productive for addressing issues pertaining to poverty. Rules and conventions 

pertaining to civil litigious process dictate that the judiciary must pronounce on the 

claim or claims before it, which are personal claims by a claimant or group of 

claimants.  This leads to the granting of attenuated relief with no pronouncements 

being made on the interpretation of rights in the general context.1325  This trend 

limits possible outcomes in the realm of socio-economic rights jurisprudence.  

The judicial system, with its practice of dealing only with disputes as pleaded before 

the courts, is accustomed to granting only reparative rather than distributional relief.  

This is problematic for the pursuit of socio-economic equality. 1326 This is highly 

evident in the context of land reform matters, where the efficacy of the judicial 

process leaves much to be desired.  

Legal minimalism practised by the judiciary, which is the habit of addressing only 

one or more points which are dispositive of a matter and disregarding others,  may 

                                        

1322  Dugard 2007 Leiden Journal of International Law 975. 
1323  Clark and Esterhuizen “Remembering the Transformative Mandate:  An Analysis of Twenty 

Years of Housing and Eviction Jurisprudence in South Africa” 14. 
1324  Clark and Esterhuizen “Remembering the Transformative Mandate: An Analysis of Twenty 

Years of Housing and Eviction Jurisprudence in South Africa” 14-15. 
1325  Rapatsa 2015 Acta Universitatis Danubius Juridica 32, and Liebenberg 2012 African Human 

Rights Law Journal 29. 
1326  Du Toit 2013 Journal of Agrarian Change 22. 
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leave fundamental questions regarding socio-economic rights unanswered.1327 This 

is evidenced in the lack of norm-setting by the judiciary in socio-economic rights 

matters.1328The Constitutional Court does not typically, in the socio-economic rights 

realm, make use of its powers to make any just and equitable order it deems fit, 

but rather adopts a minimalistic approach towards the framing of its orders.1329 Thus 

opportunities are missed to frame relief in more general terms in a manner that 

promotes socio-economic transformation.  

5.4.2.6 Disjuncture between Judicial Process and Constitutional Values 

There is a disjuncture between legal process on the one hand and the values 

outlined in the Constitution on the other hand, and this arguably renders legal 

process an unsuitable vehicle for achieving fulfilment of constitutional rights.1330   

Practices espoused in the courts are arguably not geared towards the purpose of 

fulfilment of socio-economic rights. Rather, in the context of socio-economic rights 

litigation, they are focused upon adhering to the separation of powers doctrine and 

assessing the reasonableness of government programmes. 

The early housing jurisprudence after the political transition is an illustration of the 

disjuncture described above.1331 The judiciary was prone to making decisions on the 

basis of administrative law concepts of rationality, reasonableness and procedural 

fairness, without due consideration of social realities and without addressing the 

psycho-social aspects of homelessness. This was evident in the approach of the 

court in the Grootboom judgment. A court-centric analysis of socio-economic rights 

issues, if done without due regard for social and economic circumstances that 

contribute to poverty and underdevelopment, is inherently myopic and limited.1332 

                                        

1327  Brickhill “Public Interest Alchemy: Combining Art and Science to Litigate for Social Change” 1-

24. 
1328  A cogent example of this is the Grootboom judgment, which saw the court directing 

government to develop programmes for emergency housing but failing to set any norms and 

standards for such programmes.  
1329  Christiansen 2010 Journal of Gender, Race and Justice 589. 
1330  Rapatsa 2015 Acta Universitatis Danubius Juridica 19. 
1331  Wilson and Dugard 2011 Stellenbosch Law Review 665. 
1332  Jagwanth and Soltau “Socio-Economic Rights and Implications for Intergovernmental Fiscal 

Relations in South Africa” 2. 
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In more recent times, the courts have shown a greater receptiveness to considering 

issues relating to poverty as part of their fundamental reasoning. An example is the 

case of Daniels v Scribante1333 discussed earlier, where the court made explicit 

reference to poverty as an underpinning consideration in deciding the issues at 

stake. 

5.4.2.7 Legalism 

A phenomenon described as legalism may be an impediment to the realisation of 

socio-economic rights.1334 Legalism is conceptualised as an inability to view social 

issues free from the “lens of the law”.1335  Features of legalism include a focus on 

civil and political rights, an acquiescence in a neo-liberal economic order, and 

diminished focus on social issues such as poverty.1336  A focus of this nature does 

not bode well for poverty amelioration.  

5.4.2.8 Access to Justice 

Aside from issues of process, it is trite that access to justice for the poor is 

problematic. Those living in poverty do not have the means to afford the services 

of attorneys and advocates, and are dependent for legal services upon non-

governmental organisations who operate with donor funding, and who often in turn 

depend on the philanthropic willingness of activist practitioners to work for modest 

earnings compared to what they could earn outside of the non-governmental sector. 

Such organisations can only deal with a limited number of cases. Thus the 

anomalous situation prevails that those most in need of legal assistance to enforce 

their socio-economic rights are least able to obtain such assistance.1337  Access to 

                                        

1333  See a discussion of this case in section 5.4.1. 
1334  Mc Evoy 2007 Journal of Law and Society 411. 
1335  Mc Evoy 2007 Journal of Law and Society 415. 
1336  Mc Evoy 2007 Journal of Law and Society 418. For a discussion of legalism as a determinant 

of poverty, see section 2.3.5.1. 
1337  Rapatsa 2015 Acta Universitatis Danubius Juridica 33.  See also Nyenti 2014 “The Role of 

Access to Justice in the Development of Socio-Economic Rights in South Africa” 1-19.  In 

addition see section 5.4.2.8 where access to justice is mentioned as an issue which could be 
addressed by judicial activism.  
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justice is a cogent factor in limiting the potential of the judiciary to ameliorate 

poverty. 

5.4.2.9 Embeddedness and Situatedness of the Judiciary 

The legal system, of which the judiciary is an important part, is embedded within 

society, and this affects its functionality. In a fascinating article entitled “Sociology 

of Law for a Postliberal Society”, Munger explains the sociological embeddedness of 

law as the milieu in which the judiciary works.  He states that legal process and 

adjudication is so thoroughly embedded in social organisation that every aspect 

thereof is captured by the social organisation in which litigants are enmeshed.  

These effects are cumulative, and lead to the collective advantage of the “haves” 

over the “have nots”.1338  This has obvious adverse consequences for poverty 

amelioration. Also, the personal make-up and ideological stance of judges, referred 

to as their “situatedness”, may influence the outcomes of socio-economic rights 

cases. This is an unfortunate but inevitable feature of a socially embedded and 

people-centred process and institution.1339  

5.4.2.10 Intransigence on the Part of the Judiciary 

The judiciary has to date not achieved substantial success in fulfilling the purpose 

of judicial review of government action, which is to overcome “blind spots and 

burdens of inertia” in public processes.1340  This was evidenced by the granting of 

truncated or weak relief in the early socio-economic rights cases of the post-

transformation period, for example in the Grootboom and Treatment Action 

Campaign cases. In more recent times, there are indications that the judiciary may 

be willing to move towards granting specific relief incorporating structural interdicts 

in socio-economic rights cases. An example of this is the structural relief granted in 

the SAHRC v Msundizi case.  

                                        

1338  Munger 1993 Loyola of Los Angeles Law Review 97. 
1339  Daniel 2013 De Jure 25. “Situatedness” is described as a person’s highly developed, highly-

contextualised, environmentally-produced personal Constitution as it exists in relation to the 
situations of others. 

1340  Dixon 2007 International Journal of Constitutional Law 395. 
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There has to date been little or no acknowledgement on the part of the judiciary of 

the political and ideological nature of its work.1341 Such an acknowledgement would 

enable a process of driving forward pro-active judicial support of socio-economic 

transformation. An appreciation of the role of judicial decision making in upholding 

socio-economic rights and thus contributing to poverty amelioration could be 

fostered via the judiciary acknowledging its ideological role in this regard. 

Intransigence on the part of the courts with regard to socio-economic rights may 

serve as a factor which prevents the amelioration of poverty.1342 The purpose of the 

inclusion of the socio-economic rights in the Constitution must be understood with 

reference to the transformative imperatives articulated in its preamble.1343 Courts 

dealing with socio-economic rights issues display a lack of understanding that they 

have a distinctive role in effecting transformation, especially in the scrutiny of 

government processes.1344 The judiciary clings to the notion that pro-active pursuit 

of socio-economic rights may breach the separation of powers doctrine, which is 

misguided.1345 The Constitutional Court has abdicated its authority in this regard to 

the executive, and that the judiciary generally has adopted a subservient stance in 

socio-economic matters.1346 The judiciary may lack sufficient awareness of the 

weight of the onus it carries to enable fulfilment of the socio-economic rights and 

to find innovative ways to do so, and this is evidenced by truncated remedies such 

as that in Grootboom.1347  Lack of awareness in this regard may result in a lack of 

focus on the task at hand.  

Judicial responsiveness is an important catalyst for the realisation of socio-economic 

rights.1348 In the early years of the post-transition period, it appeared that the courts 

                                        

1341  Fowkes “Transformative Constitutionalism and the Global South:  The View from South Africa” 

7. He cites an article written in 2010 by Justices Langa and Cameron in which they bemoan 

the failure of the judiciary to acknowledge the problematic nature of its role in apartheid times.  
1342  Ngang 2014 African Human Rights Law Journal 655. 
1343  Ngang 2014 African Human Rights Law Journal 661. 
1344  Ngang 2014 African Human Rights Law Journal 662-3. 
1345  Ngang 2014 African Human Rights Law Journal 664. 
1346  Ngang 2014 African Human Rights Law Journal 665. 
1347  Kabange “The South African Constitution and Socio-economic Rights: Has Justiciability Made 

any Difference?” 1-31. 
1348  Dixon 2007 International Journal of Constitutional Law 409. For a more detailed discussion of 

Dixon’s position, see section 2.3.5.2. 
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were reticent and unresponsive when called upon to give judgments that could 

contribute towards effecting poverty relief.  Some writers argued that courts were 

inclined towards a particular line of adjudication in socio-economic rights matters. 

For example Dixon argued, with specific reference to the Grootboom and Treatment 

Action Campaign matters, that they were “prone to failures of responsiveness”.1349  

She advocates the adoption of a dialogic approach which would empower courts to 

intervene not only when government is guilty of patent unreasonableness or 

irrationality, but also when there are failures of foresight, perspective, 

accommodation or responsiveness. This would help to overcome the tendency of 

the judicial system to be a disabling factor in the struggle to ameliorate poverty. 

Judicial reticence serves to inhibit the potential of jurisprudence to alleviate the 

plight of the poor.1350 

With the courts to date not having played a significant role in socio-economic 

transformation, their potential to do so is flagging.1351  This is attributable to the fact 

that a system of adherence to judicial precedent is followed, together with the 

pursuit of an embedded legal culture.  Through these practices, non-intervention is 

perpetuated and strengthened. 

It appears from poverty-related jurisprudence that the judiciary does not consider 

that its role encompasses a positive duty to move into the realm of distributive 

decision-making. This is generally notable by its absence. This may be because they 

consider distributive justice to be the concern of the executive, and possibly the 

legislature, or it may be because they shy away from distributive justice issues 

because they are perceived as too contentious.1352 Courts can contribute to 

democracy by giving a voice to the poor, and that this is a stronger argument than 

                                        

1349  Dixon 2007 International Journal of Constitutional Law 407.  
1350  Clark and Esterhuizen “Remembering the Transformative Mandate: An Analysis of Twenty 

Years of Housing and Eviction Jurisprudence in South Africa”, third page (pages unnumbered). 
1351  Cohen 2014 Northwestern Journal of Human Rights 132.  This conclusion is based on the 

outcome of a discussion between the author and Chief Justice Mogoeng. 
1352  Fredman 2005 South African Journal on Human Rights 190. See also Pieterse 2004 South 

African Journal on Human Rights 383 who posits the view that the courts have not only 
authority but also a responsibility to give meaning to socio-economic rights.  
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the prevailing one that their powers should be fettered because of counte 

rmajoritarianism.1353  

The failure of the judiciary to deal meaningfully with socio-economic rights issues is 

reflected in its disinclination to attribute normative content to the rights. Poscher, 

writing about the relationship between hermeneutics,1354 jurisprudence and law, 

emphasises that interpreting law involves attributing normative content, and that it 

requires skill and wisdom.1355 Thus, by extrapolation, it is incumbent upon those 

applying the law in any context, including in the socio-economic rights realm in 

South Africa, to ensure that the spirit and import of the socio-economic rights regime 

and of the Constitution, is promoted.  Failure to do so undermines the potential of 

human rights adjudication to pose an ethical challenge to systemic forms of social 

injustice.1356 

5.5 Possible Courses of Action for the Judiciary in Pursuing Poverty 
Amelioration 

In this section, possible avenues for action by the judiciary in addressing poverty 

amelioration are suggested. These are based on material from the literature study 

in Chapter 2, transposed into practical solutions for addressing the issue at hand.  

It is acknowledged that, unlike in the case of the executive, suggesting ways in 

which the judiciary can contribute to poverty amelioration is somewhat 

controversial, given that it has traditionally, up to contemporary times, functioned 

in a way that does not recognise any obligation to do so.  The following section 

outlines circumstances of which the judiciary should be aware, but which are not 

necessarily under its direct control, which play a role in it potentially becoming an 

agent for poverty amelioration. It is posited that the realisation of these 

circumstances could be a factor contributing towards the judiciary assisting with 

poverty amelioration.  The subsequent section proposes a number of areas under 

                                        

1353  Bilchitz 2015 South African Journal on Human Rights 99. 
1354  Hermeneutics is the study of interpretation and interpretive approaches – see the Stanford 

Encyclopaedia of Philosophy at https://plato.stanford.edu/entries/hermeneutics/. 
1355  Poscher R “Hermeneutics, Jurisprudence and Law” 451.  
1356  Liebenberg 2012 African Human Rights Law Journal 1 at 29. 

https://plato.stanford.edu/entries/hermeneutics/
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the control of the judiciary where a firm judicial stance could make a contribution 

to poverty amelioration.  

5.5.1 Fostering Awareness 

A first step towards an enhanced role for the judiciary in poverty amelioration must 

of necessity be the raising of awareness of circumstances which affect its 

performance in this regard. 

A legalistic view of socio-economic rights, which is associated with their justiciability 

and their framing as legal entitlements, leads to acquiescence in the prevailing 

governance order, which in turn is not conducive to poverty amelioration.1357  In 

addition, it detracts from legal humility and the pursuit of development, both of 

which, if suitably applied, can be conducive to poverty amelioration.1358 Legalism is 

a prevailing feature of the social and economic order which the judiciary should be 

cognisant of, with a view to taking counterbalancing action where appropriate in 

the interests of poverty amelioration.  

There is an acquiescence across the world in socio-economic rights being perceived 

as aspirational rather than fully realisable.1359 Accepting this as a given may lead the 

judiciary to grant attenuated or minimalistic relief in socio-economic rights cases – 

a phenomenon  of which the judiciary should be aware and should guard against if 

it is to address poverty amelioration. Also, rights tend to be framed in a rhetorical 

manner and are minimalistic, which are factors limiting their usefulness.1360 This is 

also a consideration of which the judiciary should be aware, and against which it 

should take counterbalancing measures.  

                                        

1357  Mc Evoy 2007 Journal of Law and Society 418. See also Pieterse 2007 Human Rights Quarterly 
796, where it is argued that the transformative potential of rights is limited by their formulation 

and embeddedness in the status quo.  In addition, see Brand “The Politics of Need 

Interpretation and the Adjudication of Socio-economic Rights Claims in South Africa”,  cited in 
Bond “Capitalism, the Privatisation of Basic Social Services and the Implementation of Socio-

economic Rights: Challenges and Advocacy Strategies for Human Rights and Social Justice 
Actors, Learning from the Johannesburg Water Defeat” 2. 

1358  Mc Evoy 2007 Journal of Law and Society 425, 428. 
1359  Trispiotis 2010 Opticon 8. 
1360  Moyn 2014 Law and Contemporary Problems 168. 
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The existence of a socio-economic rights framework is not in itself sufficient to 

address poverty.1361 The rights must be deployed together with supplementary 

processes to enable their fulfilment, such as needs analysis, community engagement 

and allocation of financial resources. This is an important issue of which the judiciary 

needs to be aware, especially to guard against making orders which fail to address 

implementation measures.  

The broad spectrum rights such as the right to dignity and the right to equality need 

to be given meaning in the context of socio-economic rights adjudication if they are 

to serve as a useful adjunct in socio-economic rights deployment.1362 The judiciary 

needs to be cognisant of the fact that the meaning and application of these rights 

is currently blurred and uncertain. A further dynamic in relation to these rights is 

that they may be seen to de-historicise inequality and indignity.1363 Judicial initiative 

in circumscribing their meaning could be of value towards poverty amelioration.  

The judiciary should be made aware that the fact that the human rights discourse 

does not challenge the prevailing class structure, which is reminiscent of apartheid 

times, and does not address redistribution and reparation.1364  Complacency about 

the efficacy and purpose of socio-economic rights on the part of the judiciary may 

actually serve to preserve inequality and entrench poverty, because it negates any 

recognition of the need for such redistribution and reparation.  

The Constitution is a less than ideal vehicle for the realisation of socio-economic 

rights, in that it does not clearly delineate the relative enforcement and 

interpretation roles of the three branches of government. This leaves a lacuna or 

                                        

1361  Anand 2007 Journal of International Development 523. See also Ataguba, Day and McIntyre 

2014 Plos Medicine 2, who write of the need to ensure financial resource allocation if the right 
to healthcare is to be realised.  

1362  O’Connell 2008 International Journal of Constitutional Law 267. See also Seekings 2005 The 
Colour of Desert: Class and Distributive Justice in Post-apartheid South Africa 1-43. 

1363  Lephakga 2016 Studia Historiae Ecclesiasticae 2. See also Liebenberg 2005 South African 
Journal on Human Rights 22, where it is argued that societal failure to respond to poverty 
equates to impairment of the dignity of victims.  

1364  Bond “Capitalism, the Privatisation of Basic Social Services and the Implementation of Socio-

Economic Rights: Challenges and Advocacy Strategies for Human Rights and Social Justice 
Actors, Learning from the Johannesburg Water Defeat” 2. See also Davis 2006 South African 
Journal on Human Rights 304, who writes eloquently of the need to deal with the distributional 
outcomes of constitutional rights.  
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impasse which may result in all three branches failing to pursue poverty amelioration 

optimally.1365  

The adjudication of socio-economic rights and reliance on the Constitution to resolve 

socio-economic issues, are both political in nature.1366 It is misguided and potentially 

misleading for the judiciary to seek to place an apolitical veneer over these activities, 

and it may detract from the potential to find meaningful solutions to problems 

associated with poverty.  Where a constitutional scheme is liberal-democratic in 

nature, it may be inherently difficult to achieve the degree of transformation needed 

to ameliorate poverty.1367 It is furthermore noteworthy that legal action pertaining 

to poverty-related issues encroaches on the realms of sociology, economics and 

political theory.1368 Jurisprudence relating to socio-economic matters would be more 

robust and credible if these considerations were to be recognised by the judiciary. 

The judiciary thus needs to be cognisant of the fact that legal practices and 

discourses may construct or influence social realities.1369 This entails an awareness 

of the potential for the judiciary to wield substantial influence pertaining to socio-

economic matters, and an appropriate assumption of responsibility in this regard.  

It is potentially useful for the judiciary to have an understanding of the historical 

context from which present-day constitutionalism evolved, and of how the current 

socio-economic milieu was formed largely by forces of colonialism and apartheid.1370 

It is also potentially useful for it to have an understanding of the concept of social 

justice, and how poverty and inequality are linked to injustice.1371 Such 

understandings could lend depth and credibility to judicial positions in poverty-

related matters.  

                                        

1365  Dixon 2007 International Journal of Constitutional Law 400. 
1366  Pieterse 2004 South African Journal on Human Rights 404. See also Davis 2015/2016 New 

York Law School Law Review 47, who writes of the effect of inequality on democracy, 
highlighting the interwovenness of socio-economic and political issues.  His views are echoed 

in Mc Lean 2009 Constitutional Deference, Courts and Socio-economic Rights in South Africa 
1-254.  

1367  Sibanda 2011 Stellenbosch Law Review 496. 
1368  Bilchitz 2015 South African Journal on Human Rights 118. 
1369  Davis and Klare 2012 South African Journal on Human Rights 448-449. 
1370  Du Plessis 2015 Potchefstroom Electronic Law Journal 1346. 
1371  Rapatsa 2015 Judicial Tribune 218. 
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The judiciary needs to be acutely aware that there is a difficulty with the poor 

obtaining access to justice, even though they are the segment of society most in 

need of assistance.1372 Thus the paradoxical situation prevails whereby the branch 

of government which has authority to make reparative orders to assist the poor is 

unavailable to them. An awareness of this needs to be a cardinal focus of the 

judiciary’s functioning - resolving access issues is an urgent priority if social justice 

and poverty amelioration are to be achieved.  

The judiciary needs to acknowledge and be aware that the pursuit of extra-legal 

solutions may in some instances constitute the best remedy in socio-economic rights 

cases.1373 Whilst it may not have the authority to directly impose such solutions, it 

does have the authority to order parties to explore them and report back to the 

court.  An example of such a situation could be a court ordering an organ of state 

to engage with a claimant group or community claiming fulfilment of socio-economic 

rights to explore options for such fulfilment, and to report back to the court. The 

judiciary furthermore has the power to guide the evolution of poverty amelioration 

efforts and popular thinking with regard thereto through the framing of obiter dicta 

in circumstances where the making of binding orders is neither possible, nor 

feasible. 

5.5.2 Actions to Optimise Potential 

This section is premised on the notion that the judiciary should seek to play an 

active role in poverty amelioration, in fulfilment of its duty to uphold the 

Constitution, which is a Constitution geared towards this goal.   

5.5.2.1 Rethinking Adherence to Separation of Powers and Judicial Deference 

The adherence by the judiciary to the doctrines of separation of powers and judicial 

deference was critically analysed above.1374 For reasons outlined in that section, the 

judiciary can and should critically consider whether ongoing adherence to these two 

                                        

1372  Rapatsa 2015 Acta Universitatis Danubius Juridica 33 
1373  Mc Granahan 2015 World Development 243. 
1374  See section 5.3. 
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doctrines is desirable, given its duty to uphold the Constitution and the Bill of Rights. 

It is strongly arguable that such adherence is an obstacle in the way of socio-

economic rights fulfilment, and therefore poverty amelioration, and should be 

reconsidered urgently. 

5.5.2.2 Pursuing Stronger Relief and Remedies 

Constitutional Court judgments have been rightly criticised for being incremental 

and reticent and offering weak remedies generally,1375 and the courts have been 

accused of offering weak responses in the realm of poverty amelioration.1376 The 

weak responses of courts generally include a failure to appreciate the need to uphold 

the transformative imperatives of the constitutional preamble,1377 a failure to 

respond to deficits on the part of government,1378 and a lack of appreciation that 

holding government to account does not violate the separation of powers rule.1379 

These deficiencies in the performance of the judiciary in the realm of poverty 

amelioration are all capable of being addressed institutionally should the judiciary 

have the will to do so. 

5.5.2.3 Departure from Judicial Minimalism 

Judicial adjudicative processes are inclined to be minimalistic in their approach, 

addressing only issues raised in court papers and not broader principles.1380 It is 

within the powers of judges to wield influence over the fulfilment of socio-economic 

rights by casting aside minimalism and using mechanisms at their disposal. Such 

mechanisms include making orders for mandatory engagement between the parties 

and reporting back to the court, the enunciation of legal interpretive principles as 

obiter dicta, and supervisory orders. Obiter dicta do not have binding effect as 

                                        

1375  Mc Dougall 2016 New York Law School Law Review 34. See also Ngang 2014 African Human 
Rights Law Journal 661-665. 

1376  Ngang 2014 African Human Rights Law Journal 661-665. 
1377  Ngang 2014 African Human Rights Law Journal 661. 
1378  Ngang 2014 African Human Rights Law Journal 662-663. 
1379  Ngang 2014 African Human Rights Law Journal 664. 
1380  Brickhill “Public Interest Alchemy: Combining Art and Science to Litigate for Social Change” 1-

24. 
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judicial precedent, but they are certainly capable of influencing the trajectory of 

judicial thought on pertinent socio-economic rights issues.1381  

5.5.2.4 Attribution of Meaning and Normative Content 

The vague framing of the socio-economic rights, for example by using the words 

“adequate”, “sufficient” and “basic”, may render judicial interpretation of the rights 

somewhat difficult.1382 This however does not excuse the judiciary for vague 

interpretations of the rights, as it has a duty as part of the adjudicative process to 

attribute meaning and to ascribe normative content to the rights. Institutional 

directions by the judiciary to encourage purposive and normative interpretations of 

rights is needed, as well as constructive case law precedents. The attribution of 

normative content to the prescripts of the Constitution is an essential part of judicial 

adjudication towards socio-economic transformation,1383 and has regrettably been 

lacking in South African socio-economic rights jurisprudence, leaving the meaning 

of the rights hollow.1384  Where rights do not have normative content set by judicial 

precedent or by state regulation, it is incumbent upon the judiciary to take on the 

task of norm setting.1385 This should include attributing meaning and content to the 

rights to equality and dignity.1386 As already mentioned,1387 the interpretation of these 

two rights is a vexed issue. It is strongly arguable that the judiciary should develop 

the content thereof in parallel with giving meaning to the socio-economic rights.1388 

 

                                        

1381  See Du Toit 2013 Journal of Agrarian Change 22 who bemoans the making of ad hoc decisions 

in adjudication relating to land reform. 
1382  Ebadolahi 2008 New York University Law Review 1587. 
1383  Poscher “Hermeneutics, Jurisprudence and Law”. 
1384  For example, in Grootboom the court failed to attribute normative content to the right to 

housing. 
1385  Rapatsa 2015 Acta Universitatis Danubius Juridica 32. See also Liebenberg 2012 African 

Human Rights Law Journal 29. 
1386  Glensy 2011 Columbia Human Rights Law Review 65. See also O’Connell 2008 International 

Journal of Constitutional Law 274, who bemoans the fact that dignity is dealt with in an oblique 
manner by the courts.  

1387  See section 2.3.3.3. 
1388  Liebenberg 2005 South African Journal on Human Rights 13-15. 
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5.5.2.5 Departure from Legalism 

The adjudicative process may at times be dominated by legal technicalities rather 

than consideration of social realities.1389 An overly legalistic approach by the courts 

may result in inappropriate and truncated relief.1390 It may also have negative 

impacts upon access, and has been criticised for being amoral.1391 The application 

of an abstract standard of reasonableness in socio-economic rights cases against 

the state is associated with legalism which has negative impacts upon the poor.1392  

The disinclination of the courts to develop normative standards for deliberative 

engagement in socio-economic rights cases is also symptomatic of an overly 

legalistic approach which undermines the potential of human rights adjudication to 

find meaningful solutions to poverty amelioration.1393 The management and control 

of legalism in the adjudicative process is well within the control of the judiciary, and 

should be addressed by way of an institutional effort to provide training and support 

to the judiciary.1394  

5.5.2.6 Rethinking Adherence to the Prevailing Legal Culture 

Allowing the prevalence and persistence of a conservative legal culture and the 

practices associated with it, is an indictment on the performance of the judiciary.  

This is connected to but is a separate issue from legalism per se as discussed above. 

Remedying this would require an examination of judicial mindset and 

methodologies, with a view to revising them to achieve societal transformation, and 

to enable better alignment of judicial practices with the transformative imperatives 

in the Constitution.1395 Judicial culture is a strong influence on the functionality of 

the judiciary in all spheres of adjudication and in particular in socio-economic rights 

                                        

1389  Wilson and Dugard 2011 Stellenbosch Law Review 665.  
1390  See also Mc Granahan 2015 World Development 250, who outlines the limited outcomes of an 

overly legalistic approach in water and sanitation cases. 
1391  Dugard 2008 South African Journal on Human Rights 214. 
1392  Dugard 2007 Leiden Journal of International Law 975. 
1393  Liebenberg 2012 African Human Rights Law Journal 29. 
1394  See also Jagwanth and Soltau “Socio-economic Rights and Implications for Intergovernmental 

Fiscal Relations in South Africa” 2, where the authors describe the limitations of a court-centric 
analysis which disregards economic and other external circumstances.  

1395  Klare 1998 South African Journal on Human Rights 156. 
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adjudication, where untransformed legal culture results in failure to uphold the spirit 

and purport of the Constitution.1396 Transformation of legal culture may entail the 

development of new judicial methodologies, and the judiciary should be open to 

this.1397 Reticence on the part of the judiciary to espouse such transformation inhibits 

the potential of the adjudicative process to alleviate the plight of the poor.1398 Judicial 

culture and practice is a realm over which the judiciary itself has control, and has a 

responsibility to address, particularly when its dynamics have been ably and 

cogently analysed by the authors cited in this section. Addressing the issue, which 

would require a concerted effort on the part of the judiciary, would of necessity 

have to be preceded by an effort to raise awareness of the dynamics to be remedied.  

5.5.2.7 Espousing Judicial Activism 

The judiciary in South Africa appears to be non-activist in its stance. It seldom seeks 

to utilise its status and its influence to effect transformation. The Constitution 

articulates transformative imperatives without clearly designating which branches 

of government are responsible to pursue them, and by default this may be 

interpreted to mean that all branches of government, including the judiciary, are 

accountable for doing so.1399 In the realm of socio-economic rights adjudication, 

there is scope for the judiciary to take an activist position, including the scrutiny of 

government policy and budgets.1400 Part of judicial activism is an acceptance and an 

embracing of the unashamedly political nature of the Constitution. The judiciary is 

prone to the depoliticisation of socio-economic issues, coupled with acquiescence in 

liberalist-capitalist views of poverty.1401 This makes judges less inclined to pursue 

socio-economic transformation, which is counter-productive for poverty 

amelioration. As an overarching principle guiding socio-economic rights 

                                        

1396  Langa 2006 Stellenbosch Law Review 7. The late Chief Justice highlights the need for judges 

to avoid legal formalism and to engage with the Constitution.  
1397 Davis and Klare 2010 South African Journal on Human Rights 509. 
1398  Clark and Esterhuizen “Remembering the Transformative Mandate:  an Analysis of Twenty 

Years of Housing and Eviction Jurisprudence in South Africa” third page (pages are 
unnumbered).  

1399  Pieterse 2004 South African Journal on Human Rights 383. 
1400  Pieterse 2004 South African Journal on Human Rights 409. 
1401  Brand Courts, Socio-economic Rights and Transformative Politics 5. 
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adjudication, a shift towards a transformative rather than a palliative approach by 

the judiciary is essential.1402  An essential goal of the judiciary in pursuing judicial 

activism in socio-economic rights matters must be to give a voice to the poor, who 

currently struggle to overcome many impeding factors towards realisation of their 

rights. This will of necessity entail moving away from the countermajoritarian 

position which currently dominates judicial thinking.1403 It may also involve moving 

away from judicial resistance to the notion of encroaching into the territory of 

distributive justice.1404 The Constitutional Court has powers to make any just and 

equitable order it deems fit, and this is enabling in the realm of judicial innovation.1405 

Fostering activism and a transformative imperative on the part of the judiciary may 

require institutional intervention in the form of training or directives. As leader of 

the judiciary, the Chief Justice has an important role to play in this regard. 

5.5.2.8 Adoption a Conscious Transformative Approach 

Transformation in the approach of the judiciary to the fulfilment of socio-economic 

rights is rendered difficult by the fact that legal rules and processes are embedded 

within the society and culture of which they are part.1406 The effect of such 

embeddedness is that changes in judicial practice are difficult to achieve, especially 

since they may have ripple effects and ramifications outside of the judicial process 

and would accordingly require wide consultation. Rights are formulated, interpreted 

and enforced by institutions that are embedded in the political, social and economic 

milieux of the day, and formulation, interpretation and enforcement is geared 

towards maintaining the status quo.1407 Although embeddedness poses a challenge 

to legal reform, it is imperative that these challenges be embraced and tackled head-

on by the judiciary, if socio-economic transformation is to occur.  

                                        

1402  Wilson and Dugard 2011 Stellenbosch Law Review 665. 
1403  Bilchitz 2015 South African Journal on Human Rights 110. See also Brand 2009 Courts, Socio-

economic Rights and Transformative Politics 5. 
1404  Fredman 2005 South African Journal on Human Rights 190. 
1405  Christiansen 2010 Journal of Gender, Race and Justice 589. 
1406  Munger 1993 Loyola of Los Angeles Law Review 97. 
1407  Bond “Capitalism, the Privatisation of Basic Social Services and the Implementation of Socio-

economic Rights: Challenges and Advocacy Strategies for Human Rights and Social Justice 
Actor, Learning from the Johannesburg Water Defeat” 2. 
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5.5.2.9 Overcoming the Constraints of Situatedness 

Adjudication is influenced by the situatedness of individual judges, and in socio-

economic rights cases this may be by their personal positions with regard to socio-

economic transformation.1408 Judicial training and effort is needed to ensure that 

judges are able to identify and move beyond any such personal positions. 

5.5.2.10 Overcoming Elitism and Arrogance 

The judiciary is partly responsible, together with the legal profession, for the public 

and especially the poorer classes perceiving judicial and professional legal officers 

as elitist.1409 It is incumbent upon the judiciary to foster an approach of judicial 

humility amongst its members, in order to make the realisation of socio-economic 

and other rights an easier journey for litigants. 

5.5.2.11 Addressing Unequal Power Relations 

The orientation of socio-economic rights jurisprudence is typically neutral with 

regard to power dynamics between the parties – judges do not consider that they 

may have a responsibility to protect the weak against the powerful.1410 The powerful 

may be the privileged sectors of society, or may be the state. Enabling the weak 

and powerful to compete on equal terms in the litigation arena may require that 

special attention is given to assisting the weaker party. Judges need to receive 

training and support to enable them to level the playing fields in this way.  

5.5.2.12 Innovation in Court Orders 

There is a notable absence in South African jurisprudence of judicial orders directing 

the state to make budgetary allocation for socio-economic rights fulfilment.  This 

has the effect that government effectively enjoys unfettered autonomy with regard 

to such allocation.1411 If judges are to pursue socio-economic transformation, as they 

                                        

1408  Daniel 2013 De Jure 25. 
1409  Mc Evoy 2007 Journal of Law and Society 411. 
1410  Brinks and Gauri 2014 Perspectives on Politics 379. 
1411  Liebenberg 2001 South African Journal on Human Rights 257. 



 

268 

are obliged to do, they need to exercise their judicial authority to scrutinise 

executive budgeting and make orders with regard thereto. 

The crafting of suitable remedies is a sine qua non for the fulfilment of socio-

economic rights.1412 In socio-economic rights matters, the judiciary must strive to 

craft remedies which serve to fulfil the rights and the constitutional imperatives 

underpinning them.  It also needs to ensure that political will to enforce court-

ordered remedies is fostered.1413 This may entail active engagement by the court 

with the parties prior to crafting a remedy. It may also entail a measure of 

innovation on the part of the judiciary.1414 Supervisory jurisdiction is also a 

mechanism whereby courts may craft appropriate and innovative orders in socio-

economic rights matters.1415 Judges should be encouraged and trained, arguably as 

early as during basic university law training, to foster such approaches. 

5.5.2.13 Judicial Consequentialism 

The judiciary must embrace a consequentialist approach towards socio-economic 

rights adjudication.  This entails judges enquiring into the consequences of the 

adjudication and orders potentially to be made, and of necessity entails judges being 

aware of and looking into considerations in the realms of sociology and 

economics.1416  The broad investigation required may be best performed in a “bottom 

up” fashion, first considering the law in its societal context and then moving towards 

the crafting of a legal remedy.1417 

5.5.2.14 Adopting a People-centric Approach 

There is an urgent need in socio-economic rights cases for the judiciary to foster an 

awareness of the psycho-social elements of poverty and deprivation, and to 

                                        

1412  Holness 2013 Speculum Iuris 6. 
1413  Wilson 2011 South African Journal on Human Rights 131. 
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safeguard claimants against psycho-social hardships.1418  This is aligned to the 

people-centric orientation of the constitutional preamble and the Bill of Rights.  

5.5.2.15 Pursuing Synergies with the Legal Profession 

In pursuing socio-economic transformation, the judiciary could be ably assisted by 

the legal profession, and synergies between the bench and the profession pursued 

in this regard. The legal profession in South Africa has a long tradition of successful 

activism towards the achievement of fundamental rights and freedoms, for example 

via Nelson Mandela and Oliver Tambo, and this tradition should be fruitfully taken 

forward in the interest of poverty amelioration.1419 Transformation of legal education 

is a further initiative which can be undertaken by the judiciary in collaboration with 

academia, to inculcate transformative imperatives in future jurists.1420 Judicial effort 

to achieve these aims is necessary. 

The purpose of this section has been to suggest ways in which the judiciary can 

take immediate and purposive actions to serve the interests of poverty amelioration. 

5.6 Chapter Summary 

This chapter analyses and considers the role of the judiciary in poverty amelioration. 

Two dominant doctrines influence the way in which the judiciary approaches socio-

economic rights adjudication – the separation of powers doctrine and the judicial 

deference doctrine.1421 Adherence to the separation doctrine is anomalous in the 

context of a constitutional system where socio-economic rights are justiciable and 

the courts are mandated to hold the state to account for their fulfilment. It is 

irrefutable that strict adherence to the doctrine by the judiciary is highly 

disadvantageous for poverty amelioration. The separation doctrine appears to be 

deployed by judges to mask or assuage their discomfort with making transformative 

                                        

1418  Metz 2016 Res Publica 327 argues that it is incumbent upon the legal system to recognise the 

psycho-social effects of poverty, which amount to degradation of one’s personal sense of 
humanity.  

1419  Mc Dougall 2016 New York Law School Law Review 34. 
1420  Quinot 2012 South African Law Journal 417. 
1421  For a detailed discussion of these two doctrines in the context of the role of the judiciary in 

the amelioration of poverty, see section 5.3. The text that follows constitutes a summary of 
this section. 
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orders in the face of state ineptitude or intransigence.  Strict adherence to the 

doctrine may cause the judiciary to fail to fulfil its duty to promote constitutional 

transformation and to uphold the socio-economic rights.  Adherence is not formally 

regulated in South Africa but is a rule of practice voluntarily espoused by the 

judiciary and entrenched in adjudicative practice. In the international context, 

separation is a blurred and fluid concept.  Taking a cue from this fact, it is warranted 

for the judiciary to move towards a reconceptualised model of separation of powers 

to align with the constitutional imperatives of the South African Constitution. Such 

a model should actively promote the pursuit of socio-economic transformation by 

the judiciary. The doctrine of judicial deference is manifested in judicial practice as 

a reticence on the part of the judiciary to intervene in the affairs of other branches 

of government.  This is anomalous in the context of the judiciary having powers to 

hold the other branches to account. Again, deference is a rule of judicial practice 

voluntarily espoused by the judiciary. Application of the doctrine leads to attenuation 

of relief granted to socio-economic rights claimants against the state. As such, it 

does not support a potential role for the judiciary in poverty amelioration. 

There are a number of features and practices endemic in legal and judicial practice 

which are not conducive to poverty amelioration but which are not necessarily under 

the direct control of the judiciary. These include legal formalism, the adversarial 

nature of the litigious process, the reparative rather than distributive orientation of 

litigation, problems of access to justice for the poor, judicial reticence and 

conservatism, legal minimalism, the embeddedness of the legal system in society 

and the economy, judicial culture, complacency in the existence of the rights, 

situatedness of judges, a lack of self-reflection and a general lack of judicial activism 

and advocacy.1422 

In the realm of jurisprudence on issues of poverty, there is something of a vacuum, 

except for the noteworthy judgment in Daniels v Scribante. This case contains the 

only detailed exposition of the social, economic and political dimensions of poverty 

                                        

1422  For a full discussion of the limiting features of legal and judicial practice in the context of 

poverty amelioration, see section 5.2.1. 
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and its ramifications for its victims by the courts, albeit in an obiter fashion. As 

indicated, it is arguable that the statements on the dimensions of poverty in the 

four assenting judgments are sufficiently interwoven with the rationale for the 

judgments as to render them of more significance than typical obiter 

pronouncements. The courts have made reference to poverty in a number of 

contexts in other cases, in which poverty is presented as an anecdotal circumstance 

under consideration by the court, incidental to the relief or lack thereof under 

consideration.  Poverty has never overtly been part of the ratio decidendi in a 

reported litigious matter. This research has not found any evidence of a litigious 

matter in which an order is sought against the state for poverty amelioration, which 

no doubt accounts for this lacuna. The possibility of litigation of this nature in the 

future cannot be discounted.  

There are a number of circumstances which are not directly under the control of the 

judiciary, but of which it must take cognisance if it is to embrace its role in poverty 

amelioration. The judiciary must understand the interwovenness of poverty with the 

prevailing socio-economic governance system, which is essentially neoliberal and 

capitalist. It does not have power to control this directly but an awareness of its 

impacts could greatly enhance judicial insight into poverty-related matters. The 

judiciary also needs to understand the context of socio-economic rights as 

aspirational rather than capable of immediate full application. This should not lead 

to acquiescence in non-fulfilment of the rights, but should serve as an impetus to 

develop methodologies for fulfilment. The legal framework for rights fulfilment is 

not a panacea for poverty amelioration in itself but it can be deployed with support 

and supplementary measures to move towards this goal.  The judiciary must ensure 

that such measures are utilised to maximise the impact of the orders it makes. The 

socio-economic rights are framed in a less than completely clear manner, for 

example the right to “sufficient” food and water. The judiciary should not use this 

lack of clarity to avoid holding government to account, but should embrace the 

opportunity to give content and meaning to the rights through judicial advocacy and 

precedent. The persistence of a class structure in the democratic South Africa is 

closely associated with socio-economic inequality – a fact of which the judiciary 
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should be aware. It must consider ways in which socio-economic deprivation linked 

to class can be overcome. The Constitution fails to address intergovernmental roles 

and responsibilities with regard to poverty amelioration.  Again, this should not be 

seen as a rationale for inaction, but rather an opportunity to deliberate on and to 

craft solutions involving all branches and spheres of government. The historical 

context which led to the inequalities in South African society is unique and poses its 

own challenges, even several decades after the political transformation. The 

judiciary needs to seek ways in which reparative and redistributive measures can 

overcome such inequalities. One of the most significant tasks faced by the judiciary 

is to address the issue of access to justice for the poor. This is a vexed issue which 

may involve the judiciary taking the lead in conceptualising and driving reform of 

the legal system to alleviate lack of access. 

Besides the issues just mentioned, there are other possible actions to ameliorate 

poverty which fall within the ambit of the powers of the judiciary, and to which 

immediate attention is warranted.  The first of these is a reconsideration of the 

desirability of adherence to the separation of powers and deference doctrines. It is 

urgently necessary that the judiciary should overcome its reticence to make 

meaningful orders is socio-economic rights cases, and that it should seek to forge 

strong remedies rather than to avoid doing so. In such cases, the judiciary needs to 

focus squarely on the transformative imperatives of the Constitution to guide its 

thinking.  It needs to cast aside judicial minimalism and replace it with a robust 

reparative approach.  It must also move into the realm of attribution of content to 

the rights and formulation of norms where these are lacking. Transformation of legal 

culture is an urgent imperative which the judiciary must pursue, taking heed of the 

writings of Klare and others in this regard. Most importantly, the judiciary must not 

gloss over socio-economic rights issues as if they were apolitical, but must rather 

take an activist position with regard to fulfilment of the rights, holding government 

and other actors fully to account for such fulfilment. The judiciary needs to 

realistically assess its own performance as an agent for poverty amelioration and to 

find ways to improve on such performance.  As part of this, it must acknowledge its 

own embeddedness and that of the legal system generally in social and economic 
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structures, and assess how it could become liberated from such embeddedness.  

The situatedness of members of the judiciary also needs to be addressed via 

awareness and training. An approach of judicial humility is an essential component 

of action by the judiciary towards poverty amelioration, which must include an 

acknowledgement that existing judicial mindsets and habits may have to be 

relinquished in favour of a fresh approach. The incursion of the judiciary into making 

pronouncements about executive budgeting and expenditure is long overdue. As 

long as this continues to be seen as a judicial taboo, the power of the judiciary to 

work towards poverty amelioration will remain constrained. A spirit of innovation 

should become the new functional motto of judicial authority, given that the courts 

have to date been less than active and purposeful in making findings relating to 

poverty amelioration. Consequentialism should become a standard by which the 

judiciary assesses its own performance in socio-economic rights matters – this 

entails a realistic assessment of the impact of orders under consideration and a 

maximising of such impact. The judiciary needs to factor in psycho-social hardships 

relating to poverty as a consideration in its jurisprudence.  Training in this regard 

would be helpful. Lastly, but by no means least importantly, the judiciary must 

embrace its leadership role in the legal system and utilise this inter alia to enlist the 

involvement of the legal profession and other actors within the legal system to drive 

the cause of poverty amelioration.  

 

  



 

274 

CHAPTER 6 

CONCLUSIONS AND RECOMMENDATIONS 

6.1 Study Background 

The rationale for this study was to develop and present an understanding of the 

phenomenon of structural poverty in South Africa, and why and how it has persisted 

in the modern constitutional era.1423  This investigation was contextualised within 

the framework of a consideration of the roles and responsibilities of the three 

branches of government,1424 and through a consideration of the characteristics1425 

and determinants1426 of poverty and possible solutions for its amelioration.1427 The 

investigation was done through a multidisciplinary lens, as further explained below. 

Poverty in South Africa was shown to be: a) a constitutional issue, and one 

associated with social justice and transformative constitutionalism,1428 as well as b) 

an issue which is interwoven specifically with socio-economic rights realisation, or 

lack thereof.1429 

The main objective of the study was to consider how the three branches of 

government could more effectively contribute to the amelioration of poverty.1430  

Subsidiary objectives serving the main objective included the identification of the 

various dimensions of poverty through a multidisciplinary lens, the consideration of 

the functionality and responsibilities of the three branches of government in the 

context of poverty studies, and the seeking of enablers and suggestions for the 

overcoming of impediments towards poverty amelioration by the three branches. 

                                        

1423  See sections 1.1 and 1.6. 
1424  These are summarised in sections 3.6, 4.5 and 5.6. 
1425  See section 2.2. 
1426  See section 2.3. 
1427  See section 2.4. 
1428  See section 1.3. 
1429  See section 1.4. 
1430  See section 1.6. 
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6.2 Method and Limitations of the Study 

This is a desktop study, based on academic and other literature resources, as well 

as legal instruments and case law. It involves observational, causal and deductive 

reasoning and analysis, which lends depth to the study, but it nevertheless leans 

towards being theoretical and conceptual. The value of the study lies in its 

introduction of theory on the subject it addresses, and would best be proven through 

the practical implementation of its findings and recommendations. 

The study is limited in its scope by the fact that it is focused on an investigation of 

the functionality of the national sphere of government in its legislative and executive 

branches, relevant to poverty amelioration, and to judicial functionality as evidenced 

in the reported judgments of the superior courts. An investigation of the 

functionality of all spheres of government relative to poverty, and of the lower 

courts, would be a foundation for multiple theses or research papers on the subject. 

In some areas of investigation mentioned in the study there is a dearth of 

information and analysis, which places a limitation on the study.1431 

A further limitation of the study is that it does not include engagement with actors 

in the three branches of government to gauge their responses to its findings and 

recommendations. Thus the practical feasibility of implementing the study outcomes 

is as yet untested, and it is hoped that the study will be a basis for investigating 

these in the future.  

6.3 Research Findings 

6.3.1 Findings Emerging from the Theoretical Perspectives on Poverty 

The research reflected in chapter 2 constitutes an attempt to understand poverty 

with reference to its characteristics, its determinants, and possible solutions for its 

amelioration. This has produced a web of findings which are reflective of the 

complex nature of poverty, and which adds to and consolidates existing research in 

the field of poverty studies. The research done to produce these findings straddled 

                                        

1431  See for example paragraph 1.4.3 and relevant footnotes, dealing with the right to food. 
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a variety of fields such as law, sociology, economics and political theory and was 

done on the basis of researching concepts broadly rather than researching within 

specific academic disciplines. The rationale for this was to ensure that as many 

aspects of poverty as possible were considered. The sub-headings below recapture 

key findings worth noting for purposes of the thesis. 

6.3.1.1 Characteristics of Poverty 

Poverty has money-metric and non-money-metric characteristics.1432 It is an 

embedded and systemic problem in South Africa,1433 which is persistent over time, 

subject to inertia, and burgeoning.1434 In addition, it has links and associations with 

apartheid.1435 It is associated with economic exclusion,1436 and is under-represented 

as a consideration in economic theory.1437 It is characterised by non-realisation of 

the rights to equality and dignity,1438 and by non-realisation of the socio-economic 

rights, for example the right to education.1439  It is furthermore associated with 

urbanisation1440 and developmental legalism,1441 and is frequently manifested in the 

minerals-energy sector.1442 These findings are all considered important in building 

an understanding of poverty which forms a basis for answering the research 

question of this thesis, namely what enablers and impediments exist for the 

amelioration of poverty by the three branches of government in the South African 

context. 

6.3.1.2 Determinants of Poverty 

It has been found that poverty is attributable to a wide range of determinants, which 

have been grouped into six categories. 

                                        

1432  See sections 2.2.2 and 2.2.3. 
1433  See section 2.2.1. 
1434  See section 2.2.4. 
1435  See section 2.2.5. 
1436  See section 2.2.7. 
1437  See section 2.2.7. 
1438  See section 2.2.6. 
1439  See section 2.2.9. 
1440  See section 2.2.10. 
1441  See section 2.2.11. 
1442  See section 2.2.12. 
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In the first category, ideological notions have been identified as determinants of 

poverty. These are neoliberalism,1443 libertarianism,1444 capitalism,1445 

constitutionalism,1446 post-colonialism and neo-colonialism,1447 developmentalism1448 

and utilitarianism.1449 Adherence to these ideological notions has been found to be 

a determinant of poverty. In the second category, social and economic phenomena 

and dysfunctionalities have been shown to determine poverty. These are failure to 

achieve social justice,1450 inequality and indignity,1451 identity politics,1452 social and 

economic power structures,1453 adverse incorporation of the poor into the 

economy,1454 weak policy responses and ineffective bureaucracy,1455 routine 

functioning of market institutions,1456 weak responses by the courts,1457 anomalies in 

government policy,1458 lack of capabilities,1459 pursuit of economic growth,1460 lack of 

social cohesion,1461 social exclusion,1462 affirmation of global power structures and 

institutional hegemony,1463 resource extraction,1464 household features and 

phenomena,1465 overdensification1466 and patrimonialism and clientilism.1467 These are 

all distinct phenomena with a causal and determinative role relative to poverty.  The 

third category relates to dysfunctionalities in the human rights regime, being that 

                                        

1443  See section 2.3.1.1. 
1444  See section 2.3.1.2. 
1445  See section 2.3.1.3. 
1446  See section 2.3.1.4. 
1447  See section 2.3.1.5. 
1448  See section 2.3.1.6. 
1449  See section 2.3.1.7. 
1450  See section 2.3.2.1. 
1451  See section 2.3.2.2. 
1452  See section 2.3.2.3. 
1453  See section 2.3.2.4. 
1454  See section 2.3.2.5. 
1455  See section 2.3.2.6. 
1456  See section 2.3.2.7. 
1457  See section 2.3.2.8. 
1458  See section 2.3.2.9. 
1459  See section 2.3.2.10. 
1460  See section 2.3.2.11. 
1461  See section 2.3.2.12. 
1462  See section 2.3.2.13. 
1463  See section 2.3.2.15. 
1464  See section 2.3.2.16. 
1465  See section 2.3.2.17. 
1466  See section 2.3.2.18. 
1467  See section 2.3.2.19. 
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rights are prone to legalism and entrenchment of the status quo,1468 shortcomings 

in the potential for realising rights,1469 the vexed nature of the equality and dignity 

rights,1470 general shortcomings of reliance on rights for poverty amelioration,1471 

conflict between rights,1472 deficiencies in the implementation of the right to 

healthcare,1473 anomalies relating to the social security right,1474 weak 

implementation of the right to education,1475 the right to food as requiring more 

attention and research1476 and obstacles to realising the right to housing.1477 All of 

these represent distinct features of the human rights regime which are of concern 

as determinants of poverty. A fourth category of determinants is constituted by 

dysfunctionalities in the legal system.  These are the prevalence of legalism in the 

system,1478 and conservative legal culture and entrenched legal practices.1479 These 

represent obstacles to poverty amelioration and as such are determinants of 

poverty.  A fifth category consists of political dynamics which serve as determinants 

of poverty. These are general political dynamics,1480 a weak role played by the 

legislature,1481 weak representivity of the poor,1482 corruption and clientilism,1483 elite 

capture of land reform,1484 and weaknesses in the NDP.1485 Sixthly and lastly, some 

miscellaneous determinants of poverty can be identified, being lack of corporate 

                                        

1468  See section 2.3.3.1. 
1469  See section 2.3.3.2. 
1470  See section 2.3.3.3. 
1471  See section 2.3.3.4. 
1472  See section 2.3.3.5. 
1473  See section 2.3.3.6. 
1474  See section 2.3.3.7. 
1475  See section 2.3.3.8. 
1476  See section 2.3.3.9. 
1477  See section 2.3.3.10. 
1478  See section 2.3.4.1.  
1479  See section 2.3.4.2. 
1480  See section 2.3.5.1. 
1481  See section 2.3.5.2. 
1482  See section 2.3.5.3. 
1483  See section 2.3.5.4. 
1484  See section 2.3.5.5. 
1485  See section 2.3.5.6. 
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accountability,1486 globalisation, urbanisation and trade,1487 climate change1488 and 

labour-related issues.1489 These phenomena are also determinative of poverty. 

6.3.1.3 Solutions for Amelioration of Poverty 

In the process of researching possible solutions for poverty amelioration it was 

possible to identify six categories of possible interventions.  

In the first category proposed poverty amelioration solutions were identified which 

are associated with political and ideological considerations. These are understanding 

the ideological foundations and dimensions of poverty studies,1490 understanding 

poverty in the context of social justice,1491 acknowledging the primacy of 

constitutional values,1492 revisiting traditional ideologies and considering new 

ideologies in the context of poverty studies,1493 pursuing social democracy and 

socialism,1494 pursuing partnerships between government and non-governmental 

organisations,1495 and reverting to the macroeconomic orientation of the RDP.1496  

As explained in chapter 2, each of these, if pursued, could serve as solutions for 

poverty amelioration. Secondly, possible social solutions for the amelioration of 

poverty were identified. These are acknowledging the potential of human agency to 

overcome poverty,1497 using utopian thought as a vision underpinning poverty 

amelioration,1498 invoking morality and ethics and establishing norms and values,1499 

addressing the psycho-social aspects of poverty,1500 Ubuntu,1501 acknowledging the 

                                        

1486  See section 2.3.6.1. 
1487  See section 2.3.6.2. 
1488  See section 2.3.6.3. 
1489  See section 2.3.6.4. 
1490  See section 2.4.1.1. 
1491  See section 2.4.1.2. 
1492  See section 2.4.1.3. 
1493  See section 2.4.1.4. 
1494  See section 2.4.1.6. 
1495  See section 2.4.1.7. 
1496  See section 2.4.1.8. 
1497  See section 2.4.2.1. 
1498  See section 2.4.2.2. 
1499  See section 2.4.2.3. 
1500  See section 2.4.2.4. 
1501  See section 2.4.2.5. 
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limits of socio-economic rights,1502 acknowledging the potential of the right to dignity 

as a vehicle for poverty amelioration,1503 and conceptualising a role for business in 

ameliorating poverty.1504 These represent a collection of interventions which could 

contribute positively to poverty amelioration. In the third category, it is possible to 

conceptualise poverty amelioration solutions in the realm of economics.  These are 

questioning the world economic order,1505 addressing executive budgeting,1506 linking 

economics and ethics,1507 linking economics and development theory,1508 and linking 

economics and distributive justice.1509 Fourthly, there are a number of possible 

poverty amelioration solutions relating to legal matters. These are judicial 

innovation,1510 making orders of wider application,1511 having law guided by the social 

sciences,1512 having law cognisant of economic and monetary issues,1513 having law 

cognisant of political issues,1514 fostering collaboration between courts and state,1515 

courts taking on a role as an agency for transformation,1516 finding targeted judicial 

remedies for the realisation of socio-economic rights,1517 having the judiciary pursue 

a consequentialist standard,1518 acknowledging the limits of the law and seeking 

extra-judicial solutions,1519 exploring the role of the legal profession in poverty 

amelioration,1520 and reconciling competing interests.1521 Each of these holds positive 

potential for poverty amelioration. A fifth category of solutions towards poverty 

amelioration consists of envisaging and implementing an enhanced role for the 

                                        

1502  See section 2.4.2.6. 
1503  See section 2.4.2.7. 
1504  See section 2.4.2.8. 
1505  See section 2.4.3.1. 
1506 See section 2.4.3.2. 
1507  See section 2.4.3.3. 
1508  See section 2.4.3.4. 
1509  See section 2.4.3.5. 
1510  See section 2.4.4.1. 
1511  See section 2.4.4.2. 
1512  See section 2.4.4.3. 
1513  See section 2.4.4.4. 
1514  See section 2.4.4.5. 
1515  See section 2.4.4.6. 
1516  See section 2.4.4.7. 
1517  See section 2.4.4.8. 
1518  See section 2.4.4.9 
1519  See section 2.4.4.10. 
1520  See section 2.4.4.11. 
1521  See section 2.4.4.12. 
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executive.1522 Sixthly, there are a number of multi-pronged and integrated solutions 

for poverty amelioration, which also have potential for poverty amelioration. These 

are understanding the self-perpetuating nature of poverty,1523 understanding 

poverty from a transdisciplinary and multi-disciplinary perspective,1524 seeking 

poverty amelioration solutions in the realm of climate change,1525 and reforming 

urban geography and pursuing environmental constitutionalism.1526 

6.3.2 Findings: Role of the Legislature 

The legislature is not commonly thought of as a branch of government responsible 

for poverty amelioration, but it is possible to discern two distinct areas in which it 

could make a contribution to poverty amelioration.  These are a) the fostering and 

promotion of awareness, via its legislative and deliberative functions, of the 

fundamental imperative to ameliorate poverty,1527 and b) the enhancement of the 

legislative oversight function insofar as it is exercised in areas relevant to poverty 

amelioration.1528  

6.3.2.1 Fostering and Promotion of Awareness of the Imperative to Ameliorate 

Poverty 

Legislative process does not lend itself to fostering an awareness of ethical and 

ideological issues underpinning legislative development, neither of the importance 

and centrality of focusing on the constitutional imperative to ameliorate poverty.1529  

Thus it is imperative that the legislature should ensure that such an awareness 

amongst its ranks is fostered.  

 

                                        

1522  See section 2.4.5. 
1523  See section 2.4.6.1. 
1524  See section 2.4.6.2. 
1525  See section 2.4.6.3. 
1526  See section 2.4.6.4. 
1527  See section 3.5.1. 
1528  See section 3.5.2. 
1529  See section 3.5.1. 
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6.3.2.2 Enhancement of the Legislative Oversight Function 

Research into the functionality of legislative oversight has revealed a number of 

weaknesses, the remediation and rectification of which could be a positive force 

towards poverty amelioration. This is premised on the assumption that effective 

legislative oversight of poverty-related work by the executive could serve to exercise 

better control and ensure the effectiveness of such work. Two weaknesses play a 

significant role in rendering legislative oversight less than effective – strict 

adherence to the separation of powers doctrine, and the workings of the political 

party system.1530 Other weaknesses and dysfunctionalities which also detract from 

the efficacy of legislative oversight include the ex-post-facto nature of oversight 

(rather than it being proactive), leading to the legislature taking on a rubber-

stamping rather than a meaningful oversight role, prevalence of a weak oversight 

culture, institutional inertia, an unengaged citizenry, lack of alignment with 

executive programmes, and failure to consider poverty as an oversight project.1531  

6.3.3 Findings: Role of the Executive 

In this section the major findings of the study regarding the roles of the executive 

in poverty amelioration will be highlighted. These will be transposed in a succeeding 

section1532 into recommendations as to what the executive could do towards poverty 

amelioration. The findings are grouped into eight categories.   

6.3.3.1 Awareness of Poverty-related Issues 

The executive needs to foster within its own ranks and within society an awareness 

of the multidimensional nature of poverty, and of certain of its cardinal 

characteristics.1533 This is a necessary precursor to taking action towards poverty 

amelioration. Such an awareness must include a focus on the failure of distributive 

and redistributive justice which characterises poverty.1534 It must also include a focus 

                                        

1530  See section 3.5.2. 
1531  See section 3.5.2. 
1532  See section 6.4.2. 
1533  See section 4.4.1. 
1534  See section 4.4.1. 
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on understanding poverty as a phenomenon associated with historical disadvantage, 

for example apartheid dynamics.1535 In addition the association of poverty with 

dysfunctional social power relations needs to be highlighted and understood.1536 

Furthermore, linkages between poverty and human rights issues need to be 

articulated and understood.1537 Articulation and understanding of these various 

dynamics is important as a foundation for executive action to ameliorate poverty. 

6.3.3.2 Prevailing Neoliberal Governance Model 

It has been shown in this thesis that neoliberalism is a strong determinant of 

poverty.1538 It is a feature of the neoliberal governance model that poverty issues 

are sidelined, relative to other issues.1539 In addition, adherence to the model is 

characterised by a lack of engagement on economic policy issues.1540 Also, it is 

characterised by a lack of development ethics as part of governance.1541 

Acquiescence in the socio-economic rights regime is a further feature of the 

neoliberal model.1542 There is furthermore a disinclination to re-purpose 

neoliberalism to make governance more favourable for the poor.1543 These findings 

are reflected in the current main national planning instrument, the neoliberal-

oriented NDP, for example.1544 

6.3.3.3 Prevalence of Capitalism 

It has been shown1545 that the capitalist model currently prevalent in South Africa 

has negative ramifications for the poor. In addition, constitutional protection of the 

                                        

1535  See section 4.4.1. 
1536  See section 4.4.1. 
1537  See section 4.4.1. 
1538  See section 2.3.1.1. 
1539  See section 4.4.2. 
1540  See section 4.4.2. 
1541  See section 4.4.2. 
1542  See section 4.4.2. 
1543  See section 4.4.2. 
1544  See section 4.4.2. 
1545  See section 2.3.1.3. 
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right to property is preservative of the rich-poor divide and thus also not favourable 

for poverty amelioration.1546 

6.3.3.4 Prevalence of Constitutionalism 

Constitutionalism has been shown to be a dominant thought paradigm in South 

Africa.1547 Another important finding of the study is that the socio-economic rights 

regime has limited efficacy in poverty amelioration.1548 These findings are associated 

primarily with acquiescence in the Constitution and the socio-economic rights as 

being in themselves solutions for such amelioration, whereas they provide only a 

high level framework for achieving this.1549 

6.3.3.5 Economic Issues 

It has been shown that the prevailing locus of economic power at the time of the 

political transition of 1994, has remained unchanged.1550 It has also been shown that 

poverty is notably absent as a factor in the prevailing economic discourse.1551 In 

addition, the prevailing economic growth model is narrowly focused on GDP.1552 Also, 

economic theory is focused on conventional economic paradigms, with a lack of 

consideration of possible new paradigms.1553 It has been shown that there is a lack 

of connection of economics and ethics.1554 Also, in the realm of executive budgeting, 

purposive allocative budgeting practices are not followed.1555 In addition, there is no 

initiative to maximise the fiscal pool for socio-economic rights realisation.1556 

Furthermore, macroeconomic shifts necessary to deal with impacts of climate 

                                        

1546  See section 4.4.3. 
1547  See section 4.4.4. 
1548  See section 4.4.4. 
1549  See the discussion of the Constitution as “scaffolding”, as per Woolman, in section 2.3.1.4. 
1550  See section 4.4.5. 
1551  See section 4.4.5. 
1552  See section 4.4.5. 
1553  See section 4.4.5. 
1554  See section 4.4.5. 
1555  See section 4.4.5. 
1556  See section 4.4.5. 
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change are not part of economic planning.1557 Also, economic policy pays scant 

regard to the principles of sustainable development.1558 

6.3.3.6 Poverty and Sociological Issues 

This study has not been able to find any evidence of the executive examining 

poverty-related issues from a sociological perspective.  However certain findings 

have been made with regard to possible courses of action for the executive to follow 

in order to ensure that poverty is appropriately understood from a sociological 

perspective.  These include a consideration of social power dynamics and the taking 

of remedial action where the poor are disadvantaged by these, and prioritising 

poverty amelioration efforts of a sociological nature rather than only pursuing 

economic growth.1559 

6.3.3.7 Policy Issues which Thwart Redress for the Poor 

It has been found that there are no policy instruments at present for redistribution 

of wealth1560. Also, there is no formal initiative to introduce a universal basic income 

grant.1561 Also there is a notable lack of policy to drive a move away from colonialism 

and eurocentrism.1562 In addition, positive discrimination to achieve redress is very 

narrow in focus, being limited to labour law and procurement law.1563 There is in 

addition a notable lack of poverty considerations in certain public law decision-

making fora, for example land use and environmental decision-making processes.  

There is a notable lack of developmentalism in public policy.1564 Also, a broad-based 

social compact for addressing poverty is lacking.1565 Public policy also is not oriented 

towards promoting social democracy.1566 Importantly, policy promoting 

                                        

1557  See section 4.4.5. 
1558  See section 4.4.5. 
1559  See section 4.4.6. 
1560  See section 4.4.7. 
1561  See section 4.4.7. 
1562  See section 4.4.7. 
1563  See section 4.4.7. 
1564  See section 4.4.7. 
1565  See section 4.4.7. 
1566  See section 4.4.7. 
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macroeconomic reform is lacking.1567 Also, there is a dearth of policy material 

promoting citizen empowerment and human agency.1568 In addition, there is a 

dearth of policy material serving to assist future planning, or ‘futurecasting’.1569  

There are also deficits in public policy in the realms of dealing with 

commodification,1570 problems pertaining to urbanisation,1571 and free trade1572 and 

labour market issues.1573 

All of the areas mentioned require clear policy approaches to deal with poverty. In 

a subsequent section1574 recommendations will be made as to how the executive 

could remedy the policy deficits identified.  

6.3.4 Findings:  Role of the Judiciary 

It has been possible in the course of this research to identify two categories of 

judicial functionality which are relevant to its potential to pursue poverty 

amelioration.  The first is the category of aspects of the judicial function which 

require longer term change and reform.1575 The judiciary is prone to acquiescing in 

the socio-economic rights as aspirational ideals, and to not drive initiatives towards 

finding mechanisms to render them realisable. It is furthermore inclined to use legal 

rhetoric, which may not be useful in the poverty amelioration context, and to be 

minimalistic in formulating judicial solutions.  

There is a lacuna in judicial jurisprudence with regard to the attribution of meaning 

to the equality and dignity rights, which are intertwined with the socio-economic 

rights. There is similarly a deficit in dealing with the delineation of the roles of the 

three branches of government with regard to poverty matters, which is currently 

not prescribed in the Constitution. 

                                        

1567  See section 4.4.7. 
1568  See section 4.4.7. 
1569  See section 4.4.7. 
1570  See section 4.4.7. 
1571  See section 4.4.7. 
1572  See section 4.4.7. 
1573  See section 4.4.7. 
1574  See section 6.4.2. 
1575  These are discussed more fully in section 5.5.1. 
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The judiciary is inclined to take a legalistic view in socio-economic rights litigation, 

which detracts from its potential to recognise the political, social and economic 

aspects of the adjudication process. Thus is typically does not  embrace appropriate 

interventions in these realms..1576 The judiciary is not always cognisant of the 

historical context of poverty,1577 the need for social justice1578 and better access to 

justice,1579 and the occasional need for extra-judicial solutions rather than judicial 

pronouncements.1580 

A second category of judicial functionality has been identified in respect of which 

the judiciary can take urgent action in pursuit of poverty amelioration solutions.1581 

Firstly, addressing strict adherence to the doctrines of separation of powers and 

judicial deference, in so far as they guide the judiciary in poverty-related matters, 

is within the ambit of the judiciary’s powers.1582 This is necessary because these 

doctrines stand in the way of the holding of the other branches of government to 

account, and are accordingly counterproductive in poverty amelioration matters.  

As outlined above,1583 the judiciary functions within an established milieu of legal 

culture, in which legalism prevails, and poverty amelioration is not a priority. This is 

counterproductive for the judicial innovation needed to work towards this goal. Thus 

there is a lack of conscious effort towards transformation. There is similarly a lack 

of initiative towards development of a culture of judicial activism in addressing 

poverty.  

Much of socio-economic rights legislation is framed in a general and abstract way,1584 

and this requires supplementation by judicial attribution of norms and meaning to 

rights, in cases in this sphere. 

                                        

1576  See section 5.5.1. 
1577  See section 5.5.1. 
1578  See section 5.5.1. 
1579  See section 5.5.1. 
1580  See section 5.5.1. 
1581  These are discussed more fully in section 5.5.2. 
1582  See sections 5.5.2.1 and 3.4. 
1583  See section 2.3.4.2 where the prevailing legal culture as a determinant of poverty is discussed.  
1584  See section 5.5.2.4. 
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Judicial humility is a necessary orientation for the judiciary to adopt in in assisting 

the cause of poverty amelioration.1585 This entails a recognition of the judicial 

function being one which must serve the needs of the people, especially those 

experiencing disadvantage and deprivation.  In addition, situatedness of judges1586  

is a phenomenon which may influence the adjudicative process and the addressing 

of poverty-related issues. A lack of a consequential approach on the part of judges 

is also problematic, as this impedes the forging of targeted and purposive solutions 

to poverty-related issues.1587 This may be associated with a lack of people-

centrism.1588 Innovation in the framing of court orders may also be lacking.1589  

6.4 Recommendations 

6.4.1 Role of the Legislature 

This section reflects recommendations based on research of the legislative function 

of the national legislature.  Although the recommendations are potentially of broad 

applicability, they have not been researched in the context of the legislatures of the 

other spheres of government.  

6.4.1.1 Awareness of Ethos and Ideology 

Legislatures must foster and promote an awareness within their own ranks, and 

more broadly, of the ethos and ideology underpinning legislative development. In 

particular, they must develop an awareness of the poverty amelioration imperative 

supported by the Constitution, and the need to take this into account in debating 

and approving legislation, especially legislation dealing with socio-economic matters 

such as housing, education and water. This will enable them to build poverty 

amelioration imperatives into the exercise of their legislative function.1590  

                                        

1585  See section 2.3.4.1. 
1586  See section 5.4.2.9. 
1587  See section 5.5.2.13. 
1588  See section 5.5.2.14. 
1589  See section 5.5.2.12. 
1590  See section 6.3.2.1.  
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Ethical and ideological awareness can be fostered and promoted via thorough and 

robust debate amongst legislators on legislative matters, especially those which 

involve ethical and normative issues, such as poverty and issues associated 

therewith.1591  Legislatures should formulate and apply guidelines for such debate 

which serve to encourage their members to engage with the issues at hand and 

their underpinning imperatives. In particular, a formal guideline should be 

introduced by legislative administrators for legislative scrutiny and debate which 

encourages consideration of poverty-related issues, especially when the material 

before the legislature in question is socio-economic in nature.  Such an imperative 

would have to be associated with a loosening up of the trend towards rigid party 

allegiances, given that this trend stifles robust debate.1592 There is a possibility that 

the Electoral Amendment Bill1593 serving before Parliament at the time of writing, 

which will allow for the election of non-party-affiliated members to Parliament, will 

encourage independent action and debate in Parliament favourable for poverty 

amelioration, because a lack of party allegiances would leave legislators free to 

pursue their own thoughts and conscience.1594  

6.4.1.2 The Legislative Oversight Function 

There are a number of measures which could be introduced by legislatures in all 

spheres of government with the support of the executive, towards enhancing the 

oversight function, with possible positive spin-offs for poverty amelioration.1595 First 

and foremost, an educational programme, driven collaboratively by the legislature 

and the executive, and initiated by either of them, to highlight and foster recognition 

of oversight weaknesses is to be recommended. As part of this, the inhibitory role 

of the separation of powers doctrine should be highlighted and means found to 

overcome this role.  Also, a component should be introduced to discourage slavish 

                                        

1591  See section 2.4.2.3 and section 5.5.2.4with regard to the normative and ethical basis of 

poverty-related issues.  
1592  See section 3.4.2. 
1593  B1/2022. 
1594  This proposed legal reform applies also to provincial elections. Independent candidates in 

municipal elections are currently allowed, in terms of the Local Government: Municipal 
Structures Act 117 of 1998. 

1595  See section 3.5.2 and section 6.3.2.2.  
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party loyalty to the extent that it inhibits the oversight function. A new dynamic 

culture of oversight could be fostered through such a programme. This would 

include the imperative for oversight to take on a transformative function aligned to 

the imperatives in the Constitution and constitutional legislation.1596 The type of 

educational programme envisaged would need to be part of a broad educational 

imperative for members of legislatures. 

Reform of legislative oversight should furthermore entail a process to ensure that 

oversight is proactive rather than ex post facto.1597 Thus inputs from the oversight 

process must be timed to feed into the work of the executive prior to the approval 

of policy and the making of executive decisions. If this is not achieved, oversight 

becomes only a critique of action already taken, and it is thus rendered much less 

effective.   

Legislative committees need to be resourced and trained by administrators of 

legislatures to play an active role in the oversight process, so as to contribute 

towards its optimisation.1598 In addition, the citizenry, including organisations and 

corporations, must be encouraged via public participation processes initiated by the 

legislature to engage actively in legislative deliberations.1599 These suggested 

developments could serve to enhance the oversight process and contribute 

positively to poverty amelioration. 

6.4.2 Role of the Executive 

The recommendations contained in this section are of broad application but in this 

study have only been researched in the context of the national executive. 

6.4.2.1 Awareness of Poverty-related Issues 

                                        

1596  Constitutional legislation is understood to be legislation which emanates from the provisions 

of the Constitution, for example legislation flowing from the Bill of Rights, and legislation 

elaborating upon the functions of the three spheres of government established in terms of the 
Constitution.  

1597  See section 6.3.2.2. 
1598  See section 3.5.2. 
1599  See section 3.5.2. 
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In an earlier section,1600 areas were identified in which the executive could raise 

awareness in its own ranks and in society of poverty-related issues. This is a 

necessary foundation for executive efforts towards poverty amelioration.  Here 

methodologies will be suggested for the executive to achieve the necessary 

awareness-raising, which applies to all the issues raised.  

In the context of awareness-raising within the ranks of government, the executive 

could initiate and drive an informational programme focused on the dimensions of 

poverty and possible solutions for its amelioration, to be rolled out across 

government departments. This could be done via various types of learning materials 

utilised in workshops or via electronic dissemination to government officials. The 

rollout within government departments could be extended to legislative and judicial 

role-players. It is suggested that the materials should be open-access and free to 

any interested parties. In terms of content, they should highlight the characteristics 

and determinants of poverty, and solutions for its amelioration, as reflected in 

chapter 2. 

6.4.2.2 The Prevailing Neoliberal Governance Model 

With neoliberalism being a strong determinant of poverty, it is incumbent upon the 

executive to assess it critically and consider whether it should remain a dominant 

governance paradigm.1601 Poverty issues need to be mainstreamed into public policy 

– a phenomenon which does not fit well with a neoliberal approach. The executive 

must formulate and pursue engagement with society, via effective public 

participation processes, on economic policy issues – something which is lacking 

under current neoliberal governance. In addition, development ethics must be 

mainstreamed into the governance process. Further, means need to be found to 

ensure that there is not acquiescence in the socio-economic rights regime, but 

instead it should be interrogated with a view to rendering it useful for poverty 

amelioration. The NDP needs to be interrogated, particularly with regard to its 

neoliberal orientation, and revised or repurposed to render it more useful for poverty 

                                        

1600  See section 4.4.1 and section 6.3.2.1. 
1601  See section 2.3.1.1 and section 4.4.2. 
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amelioration. This is important, as the NDP has been hailed as a cross-cutting policy 

instrument guiding law and policy across all branches of the executive.1602 

The proposed interventions noted above lie squarely within the sphere of 

responsibility of the executive as the main initiator and driver of strategic policy. 

They should be tackled at the most senior level of executive government due to 

their strategic nature. 

6.4.2.3 Prevalence of Capitalism 

As was the case with recommendations relating to the prevalence of neoliberalism, 

it is recommended here that the executive interrogate the prevalence of capitalist 

governance model in the context of the vast rich-poor divide in South Africa, which 

tends to keep the poor in a state of poverty.1603 This interrogation should likewise 

take place at the most senior executive level, including the presidency and cabinet 

levels, as it will be of a significant strategic nature. An important aspect of the 

interrogation is the right to property, which is currently in the spotlight with the 

passing by the National Assembly of the Expropriation Bill in 2022.1604 

6.4.2.4 Prevalence of Constitutionalism 

Without undermining the importance and value of the Constitution, the executive 

should ensure that it is supplemented by programmes and policies to ensure that 

its promises of enhanced quality of life for all, including the poor, are fulfilled.1605 

This could be achieved by way of pursuing some or all of the solutions for poverty 

amelioration identified in chapter 2. In the context of poverty amelioration, this 

entails a critical evaluation of and formulation of norms and standards relating to  

the socio-economic rights. 

                                        

1602  This is evident from the broad-based vision statement in pages 11 to 22 of the NDP. 
1603  See section 2.3.1.3 and section 4.4.3. 
1604  It appears that the passing of the Bill will face a constitutional challenge. See 

https://www.moneyweb.co.za/news/south-africa/expropriation-bill-set-to-face-constitutional-
challenge. 

1605  See section 2.3.1.3 and section 4.4.4. 
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6.4.2.5 Economic Issues 

It is incumbent upon the executive to reconsider where the locus of economic power 

should vest in contemporary times, especially given the lengthy time lapse since the 

political transition of 1994, and the preservation of economic power in the hands of 

the privileged and wealthy.1606 Also, the executive needs to ensure that economic 

discourse going forward incorporates poverty-related issues.1607 Economic growth 

should be assessed using new paradigms, including moving away from or 

broadening the main yardstick, which is currently focused on GDP.1608  Furthermore, 

ethical considerations need to be built into economic practice, which will enhance 

the well-being of the poor.1609 This would include driving and fostering corporate 

accountability in order to have corporations play an active role in addressing 

poverty.1610 In the realm of executive budgeting, clear allocative budgeting 

methodologies purposed towards poverty relief are needed.1611 Economic policy and 

planning must cater for macroeconomic shifts necessary to deal with the impacts of 

climate change.1612 In addition, means need to be found to incorporate the principles 

of sustainable development into economic planning.1613 This would entail the cross-

pollination of interventions relating to society and the environment with economic 

intervention. Revisions and reconsideration of economic policy as proposed in this 

paragraph would be the prerogative of the executive in its role as initiator and driver 

of policy reform. 

Adoption of the economic reforms recommended above would require policy 

intervention by the national executive, under guidance of the most senior level of 

executive authority.   

 

                                        

1606  See section 2.3.2.4 and section 4.4.5. 
1607  See section 4.4.5. 
1608  See section 4.4.5. 
1609  See section 4.4.5. 
1610  See section 2.3.6.1. 
1611  See section 4.4.5. 
1612  See section 4.4.5. 
1613  See section 4.4.5. 
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6.4.2.6 Sociological Issues 

The lack of material identifying poverty as a sociological issue needs to be overcome 

and initiative instituted to fill this theoretical gap.1614 This can be done by the 

executive in collaboration with academia and research institutions. The importance 

of such an initiative is to drive a more holistic and people-oriented understanding of 

poverty.1615 

6.4.2.7 Policy Issues which Thwart Redress for the Poor 

Based on the findings above related to policy issues which thwart redress for the 

poor, it is possible to recommend a number of policy reforms which the executive 

can implement to ensure that such redress is possible. Firstly, the executive needs 

to consider initiating and pursuing policy instruments for the redistribution of 

wealth.1616  Due consideration must be given, or pursued to the extent that it has 

already been considered, to the implementation of a universal basic income 

grant.1617  Initiatives need to be considered to drive policy away from colonialism 

and eurocentrism.1618 Positive discrimination needs to be pursued beyond the current 

labour and procurement law instruments.1619 Developmentalism in public policy 

needs to be pursued.1620 A social compact for addressing poverty needs to be 

developed.1621 A social-democratic policy orientation should dominate executive 

policy efforts.1622 Importantly, macroeconomic reform must be placed on the 

government policy agenda.1623 Citizen empowerment and human agency need to 

become a policy focus. Policy initiatives to guide future planning are necessary.1624  

                                        

1614  See section 2.4.2 and section 4.4.6. 
1615  This may include addressing issues of spatial planning such as overdensification – see section 

2.3.2.18. 
1616  See section 4.4.7. 
1617  See section 4.4.7. 
1618  See section 4.4.7. 
1619  See section 4.4.7. 
1620  See section 4.4.7. 
1621  See section 4.4.7. 
1622  See section 4.4.7. 
1623  See section 4.4.7. 
1624  See section 4.4.7. 
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The executive needs to find means to deal with commodification, urbanisation, free 

trade and labour market issues.1625 

Given the diversity of the policy interventions for redress for the poor highlighted 

above, it is suggested that a broad-based policy reform initiative to address redress 

for the poor should be initiated by the executive, to address policy reform in all the 

areas mentioned. Since the reform would cut across many areas of governance, the 

National Planning Commission would be the ideal forum for the initiative to be 

developed.  

6.4.3 Role of the Judiciary  

The recommendations in this section are based upon research into the functionality 

of the judiciary in the superior courts (High Court, Supreme Court of Appeal and 

Constitutional Court) in socio-economic rights and related cases. The principles 

distilled could serve to guide judicial reform in the lower courts as well, but this is 

conjectural in the context of this study.  

6.4.3.1 Longer Term Functionality of the Judiciary 

The judiciary must address aspects of its longer-term functionality which are 

relevant to its potential to pursue poverty amelioration. It should guard against 

acquiescing in the socio-economic rights as aspirational ideals, and should drive 

initiatives towards finding mechanisms to render them realisable.1626 It should also 

move away from unnecessary use of legal rhetoric, which is generally not useful in 

the poverty amelioration context.1627  It should also move away from minimalism in 

the crafting of judicial solutions.1628  

It is incumbent on the judiciary to seek to attribute meaning to the equality and 

dignity rights, which are intertwined with the socio-economic rights.1629 It should 

                                        

1625  See section 4.4.7. 
1626  See section 5.5.1. 
1627  See section 5.5.1. 12. 
1628  See section 5.5.2.3. 
1629  See section 5.5.2.4. 
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also address the delineation of the roles of the three branches of government with 

regard to poverty matters. 

The judiciary must guard against taking a legalistic view in socio-economic rights 

litigation, and rather focus on its potential to address political, social and economic 

issues which are inherent in the adjudication process, and to embrace appropriate 

interventions in these realms.1630  The judiciary must furthermore be cognisant of 

the historical context of poverty,1631 the need for social justice and better access to 

justice,1632 and the occasional need for extra-judicial solutions rather than judicial 

pronouncements.1633 

Pursuit of the interventions suggested in this section would produce a more 

substantive pro-poor orientation on the part of the judiciary than is currently the 

case.  

6.4.3.2 Urgent Action by the Judiciary 

The judiciary needs to give due consideration to poverty-related interventions in 

respect of which it can effectively take urgent action in pursuit of poverty 

amelioration solutions.1634 This must include addressing strict adherence to the 

doctrines of separation of powers and judicial deference, in so far as they guide the 

judiciary in poverty-related matters.1635  This is within the ambit of the judiciary’s 

powers. This would free up the judiciary to use judicial creativity and discretion in 

forging meaningful poverty amelioration solutions.  

The judiciary needs to seek to detach itself from the established milieu of legal 

culture, in which legalism prevails, and poverty amelioration is not a priority.1636 This 

is necessary to enable it to adopt an innovative and transformative approach. 

Judicial activism is necessary for the judiciary to be able to pursue these 

                                        

1630  See section 5.5.2.5. 
1631  See section 5.5.1. 
1632  See section 5.5.1. 
1633  See section 5.5.1. 
1634  These are discussed more fully in section 5.5.2. 
1635  See section 5.5.2.1. 
1636  See section 5.5.2.6. 
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imperatives.1637 The judiciary needs to seek to attribute norms and meaning to 

rights, which will help to overcome the problem of rights being framed in a general 

and abstract way.1638  

The judiciary must actively pursue judicial humility in order to enhance its ability to 

assist the cause of poverty amelioration. In so doing, it must strive to serve the 

needs of the people, especially those who are poor and disadvantaged.1639 In 

addition it must seek to overcome the situatedness of judges which influences the 

adjudicative process, including socio-economic rights adjudication.1640 It must 

furthermore adopt a consequential approach to adjudication to enable it to forge 

targeted and purposive solutions to poverty-related issues.1641 People-centrism 

should furthermore be a focus of the judiciary.1642 The judiciary should strive to be 

innovative in the framing of court orders.1643 Generally, the orientation of judicial 

adjudication should be pro-poor if the judiciary is to make a meaningful contribution 

to poverty amelioration.  

6.5 Future Research Agenda 

The multidisciplinary nature of the research done for this thesis needs to be 

embraced and the findings and recommendations taken forward by way of 

introduction the three branches of government, initially in the national sphere and 

later in the other spheres, for their consideration. Ways to do this need to be 

investigated, ideally in dialogue with actors in the branches, and could constitute a 

future research exercise.  This would enable a testing of receptiveness to the 

recommendations of the study and a concomitant mapping of implementation 

thereof. 

Another avenue for possible future research could be collaboration between 

academia and research institutions on the one hand, and government on the other 

                                        

1637  See section 5.5.2.7. 
1638  See section 5.6. 
1639  See section 5.5.2.10. 
1640  See section 5.5.2.9. 
1641  See section 5.5.2.13. 
1642  See section 5.5.2.14. 
1643  See section 5.5.2.12. 
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hand, to develop and pursue a research agenda into poverty amelioration by 

government (in the three branches). A valuable aspect of this could be developing 

additional research into poverty measurement and statistics on a more broad-based 

footing, acknowledging both the monetary and non-monetary aspects thereof. 

A further avenue for possible future research could be the seeking of ways in which 

the branches of government could collaborate together with a view to seeking 

poverty amelioration solutions. This could help overcome the current lacuna in the 

co-operative governance regime established in terms of chapter 3 of the 

Constitution, which applies only to the legislature and the executive.  

Other potential avenues for future research have been identified in the course of 

this study.  These include the following: 

 Research into the nature of psycho-social hardships associated with poverty 

and seeking remedies to address this phenomenon.1644 

 The development of matrices or spectra of interventions possible in the 

respective realms of functionality of each of the branches of government.1645 

 Seeking a deeper understanding of the nexus between law and sociology in 

the context of poverty studies, and fostering a mechanism for law to be 

guided by sociology in this regard.1646 

The suggestions for future research in this section are not exhaustive. As is apparent 

from the complexity of poverty in the constitutional context evidenced in this thesis, 

there is vast potential for the identification and pursuit of new areas of research. 

6.6 Conclusion 

As outlined in chapter 1 and alluded to throughout this thesis, poverty in South 

Africa is a matter which must be addressed urgently, if there is to be any hope of a 

                                        

1644  See section 2.4.2.4. See also section 2.4.4.3 where the need for understanding of psycho-

social aspects of poverty is further discussed.  
1645  See section 2.4.4.13 where this is proposed in the context of the judiciary.  
1646  See section 4.4.6. 
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shift towards a more equal and egalitarian society.  Given its burgeoning, immutable 

and entrenched nature, it is not a matter for easy resolution. An attempt has been 

made to suggest ways in which the three branches of government could achieve or 

contribute towards poverty amelioration, taking into account the features and 

characteristics of poverty, its causes and determinants, and possible solutions for 

such amelioration.1647  It is however necessary to look at the respective roles of the 

three branches relative to each other so as to attempt to pinpoint where the primary 

responsibility for poverty amelioration lies.  

There are a number of features of the executive and the authority it wields which 

place it in a stronger position relative to the other branches of government with 

regard to the taking of action towards poverty amelioration.  The leader of the 

executive, the State President, is regarded as the overall leader of government, 

even though he as an individual does not have any authority over the legislature or 

the judiciary. He is expressed in section 83 of the Constitution to be the head of 

state, whilst section 85 assigns to him powers and the responsibility to exercise 

executive authority by fulfilling certain functions. These are  

(a) implementing national legislation except where the Constitution or an Act of 

Parliament provides otherwise;  

(b) developing and implementing national policy;  

(c) co-ordinating the functions of state departments and administrations;  

(d) preparing and initiating legislation; and  

(e) performing any other executive function provided for in the Constitution or in 

national legislation.  

                                        

1647  See the concluding sections of chapters 3, 4 and 5. 
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Thus the functioning of the President and executive is the central co-ordination point 

around which government as a whole is positioned, or is at least nominally and 

indicatively so by virtue of the President being named the head of state.  

With the President and the executive being the main face of government, the 

executive is vested with credibility in the eyes of the citizenry to undertake actions 

involving cardinal policy and practical approaches to resolution of problems such as 

poverty.  As such, it is also best placed to pursue innovation in the realms of policy 

and project implementation, in line with the Constitution and other legislation. The 

concluding section of chapter 4 ventures to suggest ways in which the executive 

can contribute to poverty amelioration. 

The centrality of the executive with regard to governance and innovation does not 

in any way diminish the roles of the legislature and the judiciary.  The legislature 

remains the central law-making authority of the Republic, and it has authority to 

oversee the work of the executive.  As explained in chapter 3, these roles confer 

upon it distinctive authority and responsibility with regard to matters of poverty 

amelioration.  Similar principles apply with regard to the judiciary, which is vested 

with judicial authority and the power to hold government and other actors to 

account, including with regard to adherence to the Constitution and the fulfilment 

of the fundamental rights in the Bill of Rights. In chapter 5 suggestions are made 

regarding the contribution the judiciary could make in this regard. This research 

would be incomplete if it were not to suggest ways in which the three branches of 

government can pursue interactive means to achieve poverty amelioration.  The 

principles of co-operation between spheres of government, enunciated in section 41 

of the Constitution, can serve in addition to guide co-operative relationships 

between the branches.  

It is imperative that the branches of government, in liaison with each other, explore 

possible synergies which could drive poverty amelioration action. Thus for example, 

a policy initiative of the executive could be workshopped with the legislature and 
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with the judiciary, with the latter two institutions lending their insights into the 

process.1648  

Possible actions of the three branches of government towards poverty amelioration 

need to be premised on a shared and mutual understanding of the severity of 

poverty nationally and the urgent necessity to move towards its amelioration.  It is 

incumbent upon all three branches to take cognisance of the problem of poverty 

and the need for them to embrace a role in its resolution. When doing so each 

branch should deliberate with the others, share insights and ideas, and ensure co-

ordinated action and mutual support.  The underpinning imperative of such action 

by the three branches must of necessity be to effect transformation in a variety of 

social, economic and political institutions, doctrines and processes, in order to make 

poverty amelioration possible.  Along with the imperative to transform, a spirit of 

innovation, based on the recognition of a deep-rooted need for social, economic 

and political change, should be a fundamental ethos guiding the three branches 

towards poverty amelioration.  

  

                                        

1648  See section 6.5 where collaboration between the three branches with regard to poverty is 

posited as a possible future research topic.  
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