CHAPTER 3

THEORETICAL EXPOSITION OF THE CONCEPTS ENVIRONMI IT AND
SUSTAINABLE DEVELOPMENT

3.1 INTRODUCTION

In this chapter focus will be on the theoretical exposition of the concepts of environme

and sustainable development. Theories of biocentrics, anthropocentric and social
ecologists are important in the whole notion of sustainable development. A rief
historical overview of the international human rights law in relation to the environmental
rights is provided. This includes international treaties and regional instruments ~ at are
relevant to the evolution of the international environmental law. The role of the
international human rights law and its relevance in sustainable developme t i also

discussed.

It will also be observed that the general reluctance of states to contemplate the
emergence and consolidation of further international legal standards constraining their
domestic and foreign policies and national legal systems as an instrument for the
achievement of sustainable development goals is well illustrated by their resistance to
the expilicit recognition of links between international human rights law and staina 2
development. The bottom line is that greening process leads to sustainable
development and that unsustainable development resulted from en « m¢ tal
degradation. It will be submitted that the pledged cuts in emissions are not or /

inadequate but will probably not be achieved. Climate change impacts will continue to

fall disproportionately on the world’s poorest peoplé.

By means of Agenda 21 processes, local governments shave established formal
partnerships with major groups, ethnic minorities, community-based groups, as well as
with international agencies, national governments and other local governments to

accelerate sustainability.




The concept of environmental governance is relevant in that it exposes the fragmented
nature of the environmental governance in South Africa. Environmental justice calls for
redress of the past environmental injustices. The effectiveness of the Environ ent:
Impact Assessment is also evaluated. Various concepts pertaining to gender and
environment are also explored to understand the impact of environment on women as a
vulnerable stratum. Equally, focus is also made on the youth developmer an
environment. Environmental mainstreaming is important to ensure c € A
sustainability in the planning circle. The role of the judiciary in interpreting the

environment-related cases is also discussed.

3.2 MEANING OF ENVIRONMENT |IN RELATION TO SUSTAIN/ ILE
DEVELOPMENT

The notion of sustainable development recently emerged in social sciences in the S

with the realization that the post-second world war boom had brought devastation upon
the environment. It has had a short and tumultuous history ever since, including a
departure from economic reductionism by focusing on a multidimensional aspect and
addressing the issues of its scope across many disciplines. It embraces the rospect of
linking together the social objectives of economic development solidarity etween
present generations, environmental conditionality of future generations and the vii ility
of economic progress. It stands as both an outcome of technique and a critique of
technique. Also, it is a project enabling a rethinking of capitalism based on the conce t
of a reformed type of capitalism. Along with full employment and the prote ite is
the idea of environmental objectives and negotiated development between partners —
now called stakeholders — that is, mostly the state, corporate managers, wo ers, 1d

civil society. It is a development “theory” of some kind (Pesqueux 2009 ~131). -

The notion of sustainable development also grows out of a cross-fertilization of various
trends: secular and religious visions, consumerism, movements of civil and human

rights protection, ecology, mutual funds, international organizations, and multinational
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natural resources for foreign exchange, with environmental conservation interests in the
West. Meszaros (2001:6) submits that the great challenge of sustainable developmeil
which we now must face, cannot be properly addressed without removing the paralyzing
constraints of the adversarial character of our social reproduction process. isis 1y
the question of substantial equality cannot be avoided in our time, as it was in the past.
For substantiality means being really in control of the vital social, economic, and cultural
processes through which human beings not merely survive but can also find fi ilment,
in accordance with the designs which they set themselves, instead of being at e
mercy of unpredictable natural forces and quasi-natural socio-economic determinations.
Our existing-social order is built on the structural antagonism between capital :

labour, and therefore it requires the exercise of external control over reci itrant forces.
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Kidd (2008: 47) discusses international environmental law as evolved over some distinct

periods:







Community, for example the Lac Lanoux arbitration and the 1958 Geneva
Convention on the Law of the Sea (Kidd 2008:49).

3.3.2.1 The United Nations Conference on the Human Environmer (¢ > 1 1
1972

. The Conference produced a Declaration of twenty-six principles, and an Action Plan for

109 recommendations. The report of the Conference was later considered by the UN
General Assembly and eleven resolutions were adopted, relating, inter alia, to some «

the principles adopted at Stockholm and creaﬁng the United Nations Environment:

Programme (UNEP). The importance of the Stockholm Conference is that it brou¢ t
about more co-ordinated approach to international environmental issues and had a
great influence on subsequent developments, the most significant achievements eing
the creation of the UNEP and the adoption of Principle 21(Kidd 2008: 49). Sands
(1995: 264) observes that whereas the 1972 Stockholm Conference did not address e
issue of state corhpliance in any depth, the subject was clearly an important one for the
preparations for United Nations Conference on Environment and Developme¢ t
(UNCED) in 1992- yet this task was partially fulfiled. The Rio Declaration identified
some of the inadequacies in the institutional and legal arrangements »r the

maintenance of environmental security.
3.3.3 Stockholm to UNCED (The RIO Conference) 1992

The period after the Stockholm Conference was characterised by much activity in e
area of environmental treaties. Several important treaties were establi ed and
implemented as a result of the efforts of the UNEP, among these the 1 5\ :nna
Convention and 1987 Montreal Protocol on ozone depletion; the 1989 Bast  >n n
addressing international trade in hazardous waste; and the 1992 Biodiversity
Convention. Other well known environmental treaties adopted during the period
included the 1972 London Convention which addresses dumping at sea: the 1973
MARPOL (marine pollution) Convention and its 1948 Protocol; the 1973 Convention on
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3.3.3.2 World Conservation Strategy / Caring for the Earth

The 1980 World Conservation Strategy had three main objectives. Firstly, that essential
ecological processes and life-support systems be maintained. Secondly, that genetic
diversity be preserved. Thirdly, any use of species or ecosystems must e sustainable.
The 1991 Caring for the Earth Strategy supplemented the original strategy with the twin
aims of securing a commitment to sustainable living and translating its p1 ci| 3s ir
practice (Kidd 2008: 51).

3.3.3.3 The World Commission on Environment and Development (WCED)

This was established by the UN General Assembly in 1983 and it reportt  in 19¢ (the
so-called Brundtland Report). The WCED’s broad task wasato provide a global agenda
for change. More specifically its objectives were re-example critical environme an
development issues and formulate realistic proposals for dealing with them; to propose
new forms of international co-opefation on these issues that would influence pt cies
and events in the direction of needed changes; and to raise the levels of understanding
and commitment to action of individuals, voluntary organisation, businesses, institutes,
and government. The core concept of the Brundtland Report was sustainable
development, and it focused on issues of population, food security, the loss of sp ies
and genetic resources, energy, industry and human settlements. It m: se i
recommendations, inter alia on the need for institutional and legal change (Kidd 2008:
51).

3.3.3.4 UNCED and beyond

In December 1987 the UN General Assembly convened United Nation

Environment and development (UNCED), the purpose of which was to elab ate
strategies and measures to halt and reserve the effects of environment to promote
sustainable and environmentally sound development in all countries. The Conference

was in Rio de Janeiro, Brazil, in June 1992 and was probably the largest international
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gathering in the history of the planet. Three non-binding instruments were a  ted; the
Rio Declaration on Environment and Development, Agenda 21 and e UNC ) Forest
Principles. In addition, two treaties, the preparation of which had been occurring prior to
UNCED, were opened for signature: the Convention on Biological Diversity and the U |
Framework Convention on Climate Change (Kidd 2008: 52).

The Rio Declaration is a statement of twenty-seven principles, some of them
restatements of the Stockholm principles, setting out the basis upon which 5a

individuals are to co-operate and further develop international law in the field of
sustainable development. Agenda 21 is a massive and complex blueprint and action
plan for the whole international community linking development and en' onmental

action for the fulfilment of basic needs, improved living standards for all, bettet rotected

and managed ecosystems and a safer, more prosperous future (Kidd»2008: 52).

3.3.3.5 KOTYO Protocol

Now that the Kyoto Protocol has entered into force the next challenge must e to
strengthen the environmental efficacy of the Protocol to ensure that neither we, nor our
children, have to face the disastrous consequences of climate change. =~ e first
towards strengthening this climate pact must be to recognise its weaknesses. ~ e most
serious weakness in the Kyoto Protocol is not just that the target has been set too low,
but that there is a reliance on sinks and flexible mechanisms. All of these are merely
symptoms of the greater evil, namely that major policy decisions are in 1enced, st
and foremost, by economic considerations rather than the health of the glob:
community (Tladi 2005: 49).

Ashley (2002:461) writes that in the Kyoto Protocol the issue which dared not speak its
name at World Summit on Sustainable Development (WSSD), even though it was
probably the issue with the highest profile amongst the general public—did force its way
back onto the agenda. Paragraph 36 of the Plan of Implementation stated: “states that

have ratified the Kyoto Protocol strongly urge states that have not already done so to
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ratify the Kyoto Protocol in a timely manner”. What was particularly heartening was that

China, Russia, Canada and' Mexico promptly indicated their intention to sign up, ereby

making a reality of the agreement and further isolating the US in its obdurate refus: to

play ball.

With the 1997 Kyoto Protocol, these normative commitments were institutionalized
global climate policy. While the world’s industrialized nations committed to emissions
caps during the 2008—2012 compliance period, developing nations were exempted. = e
USA refused to ratify Kyoto because of what it perceived as ‘unfairness’ on the part of
developing nations in failing to accept curbs on future emissions. This remains a ey
issue for countries negotiating a successor framework to Kyoto. The issue of fairness
underscores the inability of nations to agree on an effective climate regime, i.e. on how
to allocate climate-related costs both among nations (rich and poor) and amor
generations (current and future). Despite the commitments made by the treaty ratifiers
and its primary aim as a first step in the establishment of a long-term institutional
framework, Kyoto is a limited and flawed policy framework for dealing with climate
change. In particular, the pledged cuts in emissions are not only inadequate but "
probably not be achieved. Climate change impacts will continue to fall disprc  ortionately

on the world’s poorest people (Palmer 2009: 684).
3.3.3.6 World Summit on Sustainable Development

The World Summit on Sustainable Development (WSSD) was held in Johanne urg in
September 2002 to mark the 10" anniversary of UNCED. The general focus of the
WSSD was development in order to eradicate poverty. The Summit produced e
Johannesburg Declaration on Sustainable Development, essentially a short s it

" uni' tl commitment to sustainable development, and a Plan of n| :n - 1
long on general commitments and aspiration, but short on specific actions to be taken
(Kidd 2008: 53). The other key challenge for local government as WSSD loomed closer
was how—in partnership. with other stakeholders—it could contribute to the main

sustainable development agenda at Johannesburg and beyond. Local Agenda 21 is

51


































3.7 ENVIRONMENTAL IMPACT ASSESSMENT

The case of Fuel Retailers Association of Southern Africa V Director-General:
Environmental Management, Departmen‘t of Agriculture, Conservation and
Environment, Mpumalanga Province and Others 2007(6) SA 4 (CC) (“Fuel Retailers”) is
- the first in which the Constitutional Court considered in detail the nature and scope of
the concept sustainable development. More importantly, it elaborates unequivocally on
the nature of the legal obligations of environmental authorities under the .
regulations. The majority judgment goes further than the High Court decisions at have
hitherto confirmed that the EIA process is not about environmental protection, ut also

to the promotion of socio-economic development (Murombo 2006:489).

According to Feris (2008:42), section 24(b) of the Constitution of South Africa mandates
the state to apply measures which will prevent pollution and ecological degradation,
promote conservation, and secure ecologically-sustainable development and e e of
natural resources, while promoting justifiable economic and social development. The
Khayalami residents’ contentions essentially rested on the argunﬁent that the state
negated this obligation by not providing for integrated environmental management of e

site, including conducting. an environment impact assessment as reqi ed vy

environmental legislation. It was, however, never argued as such, or the court sim|

did not consider sustainable development in this manner.

This anticipatory characteristic of the requirement for environmental authorisation is
accordingly inherent in the internationally established system of environmental
assessment and is manifested in the most common form of environmental éssessment, 7
namely Environmental Impact Assessment (EIA). In South Africa EIA legislation as
been in place for well over a decade. But a topical question is whether So.  African
legislation allows for ex post facto environmental authorisation, that is v ether an
environmental assessment can be carried out after the development is in place or h:

commenced, or more crucially whether the authorities can simply determine after a

development is completed or has commenced that and environmental assessment need
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not have been carried out at al. This question has come to the fore as the Nation:

Environmental Management Act 107 of 1998 (NEMA) was amended during 2004 to
allow for the “rectification of unlawful commencement or continuation of listed activity”
(Paschke and Glazewski 2006: 2). A system which permits ex post facto environmental
authorisation is highly problematic because, inter alia, it would in effect encourage some
persons to undertake listed activities without permission and apply for authorisation or
after it is too late to halt the activity in question. By that time, damage e

environment may be irreversible (Paschke and Glazewski 2006: 5).

The model of EIA, which was framed to enable protection of environment, runs i o
serious argument in developing countries mainly on the issue of poverty. © e main « 1t
leveled is how protection of environment can gain priority, when a vast section of
population is below the poverty line. Hence, sustaining the status quo does not
constitute sustainable development as it might in developed economies. Then e
changed order of priorities in developing countries beéomes: Elevate the vast section of
population above the poverty line through econc ¢ growth; Ensure that EIA is done to
protect the environment to the extent po: ble without hindering economic ov  and
Progress towards sustainable development after equity has been achieved in society
(Rajaram and Das 2007: 558).

3.8 GENDER AND ENVIRONMENT
As a theoretical construct, gender helps to illuminate, and enables us to analy

aspects of societies, histories, and environments that might ¢ erwise be take for

granted and reinforced, sometimes with tangible, detrimental effects on partict r

people, places, and natural entities. Understood in this way, gender analysis includes

both women’s studies and feminist approaches to research and works in tangent with
other forms of critical socio-cultural analysis, such as post-colonii studies. Moreover,
| because it focuses expressly on the complex interplay of nature and culture, it
constitutes an important aspect of interdisciplinary environmental studies (Page
2007:296).







Women are depicted as naturally privileged managers of environmental resources. An

economistic line of a WED emphasises women’s work: the sexual division of labour at

has led to women’s particular role in managing natural resources.

Feminist critiques have pointed out that WED conceptualisations are flawed on three
main reasons. First, environmentally-friendly management practices by women ca be
explained in terms of rational short-term interests. For instance, women may ol

dry wood for fuel because it is lighter and easier to carry, and certain tr s may be
protected more by custom or religious than by women’s motivation to conserve
resource. Second, relations of women to the environment cannot be understood out: e
the context of gender relations in resource management and use. Women’s rc ation to
the. natural resources reflects social-structural forces, within the framework of gender
relations which systematically differentiate men and women in processes of | iction
and reproduction. These forces relegate/confine women to environmentally-based
activities by limiting their access to other types of livelihood. Third, like the W ) (w n
in development) approach, the WED perspective completely focuses women at the
exclusion of men, and pays little attention to the differences among men (Mar a and
Joekes 1997:5).

Selman (1996: 7) observes that the environmental agenda is in practice almosi mitless
and includes, at least tangentially, most of the major issues currently facing humanity.
The adoption of the notion of sustainable development has in particular broadened the
basis of concern by extending it to include issues such as war, poverty, gender,
education, animal welfare, trade and health as well as purely ecological issues.
However, in order to take a manageable perspective on the subject, it is us¢ il to
identify the core issues which local sustainability programmes commot / address.
Quan-Baffour (2008: ,57) recommends that women in rural areas must be part of
mainstream decision making on environmental issues. This paradigm shift implies that
rural women farmers take control of and responsibility for natural resources such as
water, land, soil and forest to ensure their sustainable use. This, however, can

realised only when rural women have been taught the relevant knowledge and skills,
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their health or well-being”. Part (b) of this clause gives government the responsil ity to
take reasonable measures to ensure that environment is protected for the benefit of
present and future generations, and to take reasonable legislative and oth. measures
that prevent pollution and ecological degradation; promote conservation; and seci 3
ecologically sustainable development and use of natural resources while romoting
justifiable economic and social development. Govender et al (2006: 325) note that
sustainability assessment is increasingly being viewed as an important tor to aid the
shift towards sustainable development. The understanding of sustainable dev¢ >pment
has led to different approaches towards environmental assessment proces 3 of wh

most are sustainability-based, a truly integrative sustainability-bas assessn 1t

framework is yet to be established out of these experiences.

The environmental management specialist needs to fully understand how the Integrated
Development Planning (IDP) processes function. The environmental management
specialist needs to understand the language, the tools and the thought processes

are used by the IDP planner and manager. The environmental management specialist
must be able to assist the IDP manager to develop (and test) different scena s at
may reduce environmental impact and push development in more sustainal 3
directions. Environmental management and sustainability issues and techniques should

not impede the processes used by the IDP manager (Sowman and Brown 2006: 706).

In her persuasive argument, Bolton (2008: 50) submits that even though in South Africa
environmental considerations are generally not incorporated into government
procurement procedures, this does not mean that there is no scope within the « sting
legal framework for doing so. The wording of section 217(2) of the Consﬁtutk , section

2(1)(d) of the procurement act and rc Jlation 17 of the procurement re ilations, in

particular, allows for an interpretation that includes the use of procurement as a tool of

environmental policy. There are different ways in which environmental considerati s
could be incorporated throughout the procurement process. As a rule, the planning
stage of the procurement process is the best time to incorporate environmental

considerations into procurement decisions since unlike the other stages in the
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projects need no environmental assessment beyond screening to determ e e

category.

According to Du Plessis and Britz (2007: 275), there is no indication in legislation or the
National Environmental Management Act regulations how environmental, socio-
economic and cultural impacts should be considered in relation to one anc er.
Legislation sometimes refers to socio-economic considerations and often the social and
economic issues are regarded as separate issues. The courts and officials give ¢ it
interpretations to these considerations depending on the issue before them. However,
the four considerations — environmental, economic, social and cultural — are not
separate issues, but are inter-related and interdependent. These considerations should
be regarded in a balanced manner and always in relation to environm¢ L issues.
Purely social or purely economic issues should not sway a decision in a particular
direction — the same could be said of purely environmental issues. Social and economic
issues should be linked as socio-economic issues in order to ensure that e correct
issues are addressed regarding a project. Sustainability rests on four pillars:

environmental, socio-economic, cultural and governance piIIars'. If one of 2 pillars ;
not taken into account, sustainability may not be achieved. If governance and decision-
making are skewed, sustainability will never be achieved. Decisions should not be taken
in isolation. The DEAT should, therefore, not exclude other government departments in
its decision-making or try to usurp the functions of another department. In the 1ise of
filling stations, the DME plays a major role with regard to competition and market-
related issues, while the DEAT should consider a combination of environmental, ¢ io-
economic and cultural impacts. Planning authorities, for example, ti & econ nic

considerations into account during zoning applications. Where the decision-making

authority of the two or more departments oVerIaps, the principles of ¢ rative

governance should apply and no decisions should be taken without input from the other
department. Just as the DME should not issue retail and wholesale licences witho

environmental authorisations, the DEAT should not act as the competent authority to
make decisions with regard to competition issues. If economic considerations, therefore,

are already considered by another department, whether a loc: government d¢ artment

71




or the DME, the DEAT could focus on the other pillars of sustainability in its de sion-

making.

Du Plessis and Britz (2007: 276) recommend that guidelines could e provided to assist
government departments to make decisions to achieve sustainability. The latio

Environmental Management Act or the National Environmental lanagemer (

-regulations may be amended to state clearly what is meant by environment: socio-
economic and cultural impact. The example of the National Water Act could i
to state the context of socio-economic considerations. Social and economic
considerations should not be considered separately, but as interlinked issues. =
guidelines should give a clear indication as to what is understood by under s -
economic considerations. Listing a number of factors, as in the Gauteng Guidelines,
does not offer é solution if the context in which these factors should e considered is not
defined. However, in the end the ultimate goal of an environmental impact assessment
should be the achievement of sustainability and not the regulation of compe a

the market

3.11 THE JUDICIAL INTERPRETATION OF THE ENVIRONMENTAL RIGHTS

According to Pieterse (2004: 389), debates about the justiciability of socio-ect omic

rights typically focus in the first place on their legitimacy (ie whether their nature and
content is suitable for constitutionalisation) and secondly on whether courts are
institutionally competent to enforce them. Legitimacy-based objections to
constitutionalisation of socio-economic rights typically relate to broader ideolog
concerns on redistribution of wealth and state intervention in market economies. It has,
for instance, been claimed that socio-economic rights are ‘choice-sensit ' issues t
are better left to political, rather than legal, deliberation. Added to these are argumei
relating to the nature of socio-economic rights and the degree to which they are said to
differ from civil and political rights. It has for instance been contended that socio-
economic rights are ill suitéd to judicial deliberation because they are ‘positive’ 1 nature

(their fulfilment requires state action), ideologically loaded, vague and in :terminate,
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