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ABSTRACT 

The promotion, protection, maintenance and enhancement of financial stability and 

market integrity in South Africa relies on effective and adequate cooperation and 

collaboration arrangements between the South African Reserve Bank (SARB) and other 

financial role players, namely, the Financial Sector Conduct Authority (FSCA), the 

Prudential Authority (PA), the National Credit Regulator (NCR), the Financial Intelligence 

Centre (FIC), relevant Cabinet members, the Financial Sector Inter-Ministerial Council 

(FSIC), the Financial Sector Council of Regulators (FSCR), the Financial Stability 

Oversight Committee (FSOC) and the Financial Sector Contingency Forum (FSCF). The 

Financial Sector Regulation Act (FSR Act) provides a statutory regulatory framework to 

regulate cooperation and collaboration between the SARB and other financial role players 

to promote, protect, enhance and maintain financial stability and market integrity. Several 

mechanisms were established under the FSR Act to foster effective cooperation and 

collaboration between the SARB and other financial role players. These include the 

establishment of a statutory duty to cooperate and collaborate, the establishment of the 

duty to enter into Memorandums of Understanding (MOUs) regarding cooperation and 

collaboration arrangements and the establishment of forums to facilitate cooperation and 

collaboration. Cooperation and collaboration between the SARB and other financial role 

players are essential for promoting financial stability and enhancing financial integrity 

because they enable the coordination of regulatory functions, regular discussions, 

consultations, mutual assistance and sharing of information on matters of common 

interests. Effective and robust cooperation and collaboration between the SARB and 

other financial role players also ensure transparency of regulatory actions and prevent 

the duplication of tasks and blurred regulatory boundaries between the SARB and other 

financial role players. Cumbersome cooperation and collaboration between the SARB 

and other financial role players may also cause regulatory gaps which threaten financial 

stability and market integrity in South Africa. It is submitted that international cooperation 

and collaboration between the SARB and other central banks and cross-border financial 

role players are also essential for maintaining global financial stability and the integrity of 

financial markets. International cooperation and collaboration also create important 

relations between South Africa and other jurisdictions, which are essential for investor 
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confidence and the investigation of cross-border market misconduct. To this effect, 

international best practices for cooperation and collaboration between central banks and 

other financial role players were established and standards were set for member states 

to follow. This thesis reveals that the regulation of cooperation and collaboration between 

the SARB and other financial role players under the FSR Act is inadequate and is not 

consistently enforced to promote, protect, enhance and maintain financial stability and 

market integrity in South Africa. This is due to the fact that there is a lack of measures to 

consistently enforce compliance with the statutory provisions relating to cooperation and 

collaboration between the SARB and other financial role players in South Africa. This 

thesis does a comparative analysis of the regulation of cooperation and collaboration 

between central banks and other financial role players in the United Kingdom (UK) and 

Australia to derive lessons that can be used to enhance the regulation of cooperation and 

collaboration between the SARB and other financial role players in South Africa. The 

researcher proposes a regulatory model that policymakers can use to ensure the 

effectiveness of the regulation of cooperation and collaboration between the SARB and 

other financial role players to promote, protect, enhance and maintain financial stability 

and market integrity in South Africa.  

Keywords: cooperation and collaboration; financial role players; financial stability; market 

integrity; promote; enhance 
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CHAPTER ONE  

RESEARCH OUTLINE AND CONTEXT 

1.1 Introduction 

The outbreak of the global financial crisis (GFC) between August 2007 and September 

2008 resulted in a phase of financial regulatory reforms in many jurisdictions.1 The spread 

of the GFC in many jurisdictions such as South Africa, Australia and the United Kingdom 

(UK) was evidence that financial crisis contagion is inevitable.2 This gave rise to the need 

for effective cooperation and collaboration mechanisms between central banks and cross-

border financial role players to enable different jurisdictions to assist each other to detect 

and prevent systemic risks.3 Cooperation and collaboration arrangements between 

central banks and other financial role players are essential for the optimum operation of 

any financial system.4 The enactment of the Financial Sector Regulation Act in South 

Africa was the first time that cooperation and collaboration between the South African 

Reserve Bank (SARB) and other financial role players were expressly provided for in 

statutes in South Africa.5 The FSR Act provides that the SARB and other financial role 

                                                           
1  Bollen R "The Slow Journey Towards a Global Regulator" 2008 Macquarie Journal of Business 
 Law 255, 256; Jones E and Knaack P "Global Financial Regulation: Shortcomings and Reform 
 Options" 2019 Global Policy 193, 199; Buckley RP International Financial System: Policy and 
 Regulation (Kluwer Law International 2008) 25; Qumba MF "A Comparative Analysis of the Twin 
 Peaks Model of Financial Regulation in South Africa and the United Kingdom" 2022 SALJ 78, 92 
2  Bollen 2008 Macquarie Journal of Business Law 256; Buckley RP "The Institutional Weaknesses 
 in the International Financial System" 2007 UNSW Law Research Paper 1, 25; Jensen A and 
 Kingston M "The Australian 'Twin Peaks' Framework of Financial System Regulation: Australia and 
 UK Compared" 2010 Butterworths Journal of International Banking and Financial Law 548, 550; 
 Godwin A and Ramsay I "Twin Peaks - The Legal and Regulatory Anatomy of Australia's System 
 of Financial Regulation” 2015 Journal of Banking and Finance Law and Practice 240, 252. 
3  Godwin A, Kourabas S and Ramsay I "Twin Peaks and Financial Regulation: The Challenges of 
 Increasing Regulatory Overlap and Expanding Responsibilities” 2016 International Lawyer 273, 
 274; Kourabas S "Trends and Theory in Financial Regulation and Regulatory Design after the 
 Global Financial Crisis" in Arner D, Wan W, Godwin A, Shen W and Gibson E (eds) Research 
 Handbook on Asian Financial Law (Elgar Online 2020) 30, 35; Kourabas S “Improving Australia’s 
 Regulatory Framework for Systemic Financial Stability" 2018 Journal of Banking and Finance Law 
 Practice 183, 186; Jensen and Kingston 2010 Butterworths Journal of International Banking and 
 Financial Law 551. 
4  Fontecchio J "The General Agreement on Trade in Services: Is it the Answer to Creating a 
 Harmonised Global Securities System?" 1994 North Carolina Journal of International Law and 
 Commercial Regulation 115, 119-120; Buckley 2007 UNSW Law Research Paper 4; Kourabas 
 "Trends and Theory in Financial Regulation and Regulatory Design after the Global Financial 
 Crisis" 38; Godwin and Ramsay 2015 Journal of Banking and Finance Law and Practice 242. 
5  Financial Sector Regulation Act 9 of 2017 (FSR Act), sections 26 and 76; Van Niekerk G and Van 
 Heerden G "The Importance of a Legislative Framework for Cooperation  and Collaboration In the 
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players, namely, the Financial Sector Conduct Authority (FSCA), the Prudential Authority 

(PA), the Financial Intelligence Centre (FIC), the National Credit Regulator (NCR), the 

Financial Stability Oversight Committee (FSOC), the Financial System Council of 

Regulators (FSCR), the Financial Sector Inter-Ministerial Council (FSIC), the Financial 

Sector Contingency Forum (FSCF) and the Ombud Council should cooperate and 

collaborate with each other to fulfil their mandates.6 

This research focuses on the regulation of cooperation and collaboration between the 

SARB and other role players to promote, protect, maintain and enhance financial stability 

and market integrity under the FSR Act in South Africa.7 In this context, financial stability 

refers to a financial system that inspires confidence through its resilience to systemic risks 

and its ability to efficiently intermediate funds.8 For the purpose of this research, market 

integrity refers to financial markets with low financial crime, strong enforcement 

mechanisms, fairness, efficiency and transparency of financial products.9 The provision 

of express cooperation and collaboration regulations between the SARB and other 

financial role players under the FSR Act entails that financial stability and market integrity 

cannot be fulfiled in isolation. Therefore, there is a need for regulatory coordination. 

Effective cooperation and collaboration between the SARB and other financial role 

                                                           
 Twin Peaks Model of Financial Regulation" 2020 SALJ 108, 113; Llewellyn DT "Institutional 
 Structure of Financial Regulation and Supervision: The Basic Issues" World Bank seminar Aligning 
 Supervisory Structures with Country Needs (Washington DC, 6-7 June 2006) 28; Godwin A and 
 Schmulow A "The Financial Sector Regulation Bill in South Africa, Second Draft: Lessons from 
 Australia" 2015 SALJ 752, 756; Schmulow A "Financial Regulatory Governance in South Africa: 
 The Move Towards Twin Peaks” 2017 African Journal of International and Comparative Law 390, 
 393. 
6  See sections 20, 25, 26, 32, 56, 76, 79 and 83 of the FSR Act; Van Niekerk and Van Heerden 2020 
 SALJ 113; Godwin and Schmulow 2015 SALJ 765; Godwin A "Introduction to Special Issue – The 
 Twin Peaks Model of Financial Regulation and Reform in South Africa" 2018 Law and Financial 
 Markets Review 151, 153. 
7  Section 26 and 76 of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 113; Godwin and 
 Schmulow 2015 SALJ 765; Qumba 2022 SALJ 119. 
8  Section 4 of the FSR Act; see related comments by Van Heerden G and Van Niekerk G "Twin 
 Peaks: The Role of the South African Central Bank in Promoting and Maintaining Financial Stability” 
 2017 Journal of Contemporary Roman-Dutch Law 636, 643; Van Heerden G and Van Niekerk G 
 "Twin Peaks in South Africa: A New Role for the Central Bank” 2018 Law and Financial Markets 
 Review 154,154; Schinasi GJ "Defining Financial Stability" 2006 IMF Working Paper 2, 4. 
9  Austin J "What Exactly Is Market Integrity: An Analysis of One of the Core Objectives of Securities 
 Regulation" 2017 William and Mary Business Law Review 215, 219; Schwartz RA, Byrne JA and 
 Stempel E Market Integrity (Springer International Publishing 2018) 14; Fodor B "Measuring Market 
 Integrity: A Proposed Canadian Approach" 2008 Journal of Financial Crime 261, 262. 
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players can be achieved through robust compliance and enforcement measures to foster 

regulatory coordination. The GFC and the recent coronavirus disease of 2019 (COVID-

19) pandemic pointed to the importance of cooperation and collaboration between 

financial role players to protect and restore financial stability and market integrity. The 

lesson that can be carried over from the GFC is that due to the globalisation of financial 

markets, a crisis in one economy can easily spread to other jurisdictions and this requires 

proactive cooperation and collaboration between central banks and cross-border financial 

role players to manage such crisis.10 

Such cooperation and collaboration in South Africa are discussed in comparison with two 

other jurisdictions, Australia and the UK. The choice of comparators was influenced by 

the progress that has been made in Australia and the UK in relation to the regulation of 

cooperation and collaboration between the central bank and other financial role players. 

For example, Australia fared well through the GFC and the UK established a statutory 

regulatory framework for regulatory coordination.11 Accordingly, the researcher also looks 

into the immutable aspects and enforcement of cooperation and collaboration under 

international best practices such as the Basel Committee on Banking Supervision 

(BCBS),12 the International Organisation of Securities Commissions (IOSCO),13 the 

Committee of Insurance, Securities and Non-Banking Financial Authorities (CISNA),14 the 

                                                           
10  See related comments by Cali M, Massa I and Te Velde W "The Global Financial Crisis: Financial 
 Flows to Developing Countries Set to Fall by One Quarter" 2008 Research Reports and Studies 1, 
 5; Norgren C "The causes of the Global Financial Crisis and their Implications for Supreme Audit 
 Institutions: 2010 INTOSAI Report 8, 24; Debelle G "Some Effects of the Global Financial on 
 Australian Financial Markets" 2009 Finance Professionals Forum 5, 8; Van Niekerk and Van 
 Heerden 2020 SALJ 115. 
11  Qumba 2022 SALJ 93; Van Niekerk and Van Heerden 2020 SALJ 115; Schmulow 2017 African 
 Journal of International and Comparative Law 393; Godwin 2018 Law and Financial Markets 
 Review 184. 
12  The Basel Committee on Banking Supervision (BCBS) is the primary global standard setter for the 
 prudential regulation of banks and provides a forum for regular cooperation on banking supervisory 
 matters. Its 45 members comprise central banks and bank supervisors from 28 jurisdictions. See 
 http://www.bis.org/bcbs/ accessed 25 March 2022. 
13  The IOSCO sets international standards for securities markets. Its 110 member countries regulate 
 more than ninety percent of the international regulatory benchmarks for all securities markets. See 
 https://www.iosco.org/about/index.cfm?section=history accessed 25 March 2022. 
14  The Committee of Insurance, Securities and Non-Banking Financial Authorities (CISNA) is a 
 Southern African Development Community (SADC) Committee that is made of, inter alia, regulators 
 and supervisors of capital markets and insurance companies from the different member states. Its 
 main goal is to achieve regional financial stability and market integrity through cooperation and 
 collaboration between non-bank financial intermediaries (NBFIs) and other financial role players. 
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Financial Action Task Force (FATF) and the International Association of Insurance 

Supervisors (IAIS).15 

1.2 Background of the Study 

In this research, the background of financial regulation in South Africa is traced from the 

establishment of the SARB in 1921. The SARB was established by the Currency and 

Banking Act,16 which was later replaced by the South African Reserve Bank Act.17  The 

main objective of the SARB was to protect the value of the South African currency.18 It 

should be noted that, neither the Currency and Banking Act nor the South African Reserve 

Bank Act of 1944 made provision for cooperation and collaboration between the SARB 

and other financial role players to fulfil its mandates. Between 2000 and 2004, the SARB 

officially assumed the financial stability mandate. Any matters relating to the roles and 

functions of the SARB were discussed within the SARB, by the Board of Directors.19 This 

entails that there were no arrangements relating to the cooperation and collaboration of 

the SARB and other financial role players to fulfil its financial stability mandate. 

The previous silo financial regulatory framework and supervision of financial regulators in 

South Africa was fairly complex and characterised by several financial role players.20 

                                                           
 See related comments by Qumba 2022 SALJ 85; see also South African Reserve Bank 
 "Participation in International Forums" https://www.resbank.co.za/en/home/what-we-
 do/Prudentialregulation/participation-in-international-forums accessed 14 June 2022. 
15  The IAIS represents insurance regulators and supervisors of 190 jurisdictions. See 
 http://www.iaisweb.org/index.cfm?pagelD=28 accessed 25 March 2022. 
16  Currency and Banking Act 31 of 1920, section 3; Rossouw J "A Selective Reflection on the 
 Institutional Development of the South African Reserve Bank Since 1921" 2011 Economic History 
 of Developing Regions 3, 4; Fourie J "Macroeconomic History in South Africa: The South African 
 Reserve Bank Centennial Special Issue" 2021 Economic History of Developing Regions 117, 118. 
17  South African Reserve Bank Act, 1944, section 2; Rossouw 2011 Economic  History of Developing 
 Regions 4; Fourie 2021 Economic History of Developing Regions 118; De Jager J "The South 
 African Reserve Bank: An Evaluation of the Origin, Evolution and Status of a Central Bank (part 1)" 
 2006 South African Mercantile Law Journal 159, 162. 
18  Constitution of the Republic of South Africa, 1996, section 224; section 3 of the South African 
 Reserve Bank Act; Fourie 2021 Economic History of Developing Regions 118; Bradley B, 
 Padayachee V and Rossouw J "Two of the Most Eventful Years in the History of the South African 
 Reserve Bank: William Henry Clegg and Johannes Postmus and the 1931–1932 Crisis" 
 2021 Economic History of Developing Regions 194, 195. 
19  Section 4 of the South African Reserve Bank Act; Bradley, Padayachee and Rossouw 2021 
 Economic History of Developing Regions 199; Fourie 2021 Economic History of Developing 
 Regions 120; Rossouw 2011 Economic History of Developing Regions 8. 
20  Van Niekerk and Van Heerden 2020 SALJ 109; see also Van Niekerk GM and Van Heerden CM
 "Twin Peaks in South Africa: A New Role for the Central Bank" 2018 SALJ 154, 156. The silo 
 regulatory approach included many financial regulators, such as; the Financial Services Board that 
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Some of the key role players were the Bank Supervision Department (BSD) of the SARB, 

the National Credit Regulator (NCR), the National Consumer Commission (NCC) and the 

Financial Services Board (FSB).21 The FSB was tasked with the regulation and 

supervision of the insurance sector, securities and fund managers.22 The FSB and the 

Johannesburg Stock Exchange (JSE) jointly supervised market intermediaries to ensure 

safe markets for buying and selling securities.23 The BSD was responsible for prudential 

regulation and supervision of banks, and promoting the soundness of the banking 

system.24 Despite the fragmented nature of the financial regulatory framework in South 

Africa, which was disjointed, complex and susceptible to regulatory arbitrage, there were 

no cooperation and collaboration arrangements between the SARB, the FSB, the BSD, 

the NCR and other financial role players.25 The lack of comprehensive cooperation and 

collaboration arrangements between the SARB and other financial role players might 

have been influenced by the efforts to ensure that the SARB remains an independent 

entity.26 Notwithstanding the fact that the roles of the SARB as lender of last resort, 

implementer of monetary policy and provider of emergency liquidity were unique to the 

                                                           
 was established under the Financial Services Board Act 97 of 1990, section 2; the Banks 
 Supervision Department under the Banks Act 94 of 1990, section 4(4); see related comments by 
 Rossouw 2011 Economic History of Developing Regions 12; Fourie 2021 Economic History of 
 Developing Regions 119. 
21  Bordo C "A Brief History of Central Banks" Economic Commentary, Federal Reserve Bank of 
 Cleveland (December 2007) available at https://ideas.repec.org>fip>fedcec.pdf accessed on 12 
 March 2021; National Treasury "Red Book" 2011 8; Rossouw 2011 Economic History of 
 Developing Regions 12; Fourie 2021 Economic History of Developing Regions 119. 
22  Financial Services Board Act 97 of 1990 (FSB Act), section 2; Bordo 2007 
 https://ideas.repec.org>fip>fedcec.pdf; Goodhart C "The Past Mirror: Notes, Surveys, Debates - 
 The Changing Role of Central Banks" 2011 Financial History Review 142, 153; Botha and Makina 
 2011 International Business and Economics Research Journal 25; De Jager 2013 South African 
 Mercantile Law Journal 504. 
23  Section 12 of the FSB Act; see also De Jager "The South African Reserve Bank:  Blowing Winds 
 of Change (Part 1)" 2013 South African Mercantile Law Journal  342, 353; Botha and Makina 2011 
 International Business and Economics Research Journal 25; De Jager 2013 South African 
 Mercantile Law Journal 504. 
24  Van Niekerk and Van Heerden 2020 SALJ 109; Van Heerden and Van Nikekerk 2018 THRHR 649; 
 Van Heerden and Van Niekerk 2018 Law and Financial Market Review 156; Godwin 2018 Law and 
 Financial Markets Review 154. 
25  Rajendaran D "Approaches to Financial Regulation and the Case of South Africa" IFMR Finance 
 Foundation (6 March 2012) 3; Schmulow 2020 The International Review of Financial 
 Consumers 5; Botha and Makina 2011 International Business and Economics Research Journal 
 25; De Jager 2013 South African Mercantile Law Journal 504. 
26  De Jager 2013 South African Mercantile Law Journal 504; section 244 of the Constitution; Botha 
 and Makina 2011 International Business and Economics Research Journal 25; Fourie 
 2021 Economic History of Developing Regions 119. 
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SARB only, the financial stability mandate involves several other institutions and cannot 

be fulfiled in isolation.27 As such, there was an imminent need for the SARB to cooperate 

and collaborate with other financial role players to fulfil its roles adequately.  

The previous institutional approach to financial regulation regarded banking institutions, 

insurance institutions and capital markets as separate institutions.28 However, there were 

no express cooperation and collaboration arrangements between the SARB, the FSB, the 

NCR and the NCC to fulfil their different mandates. According to Van Niekerk and Van 

Heerden, the mandate to protect, promote, maintain and enhance financial stability and 

market integrity in South Africa requires effective cooperation and collaboration 

arrangements between the SARB and other role players whose actions have an impact 

on the financial markets of South Africa.29 Nonetheless, there were no comprehensive 

cooperation and collaboration arrangements between the SARB and other financial role 

players to promote financial stability and enhance market integrity. Before the enactment 

of the FSR Act, the Banks Act, the Financial Markets Act, the National Credit Act, the 

Financial Services Board Act and the SARB Act did not provide an effective and adequate 

regulatory framework for cooperation and collaboration to promote, protect, enhance and 

maintain financial stability in South Africa.30  

The Banks Act provided that only The Registrar of Banks was required to enter into an 

MOU regarding cooperation and collaboration arrangements between the SARB and any 

financial institution supervisor that the Registrar deemed fit.31 However, such cooperation 

                                                           
27  De Jager 2013 South African Mercantile Law Journal 504; see related comments by Rossouw 
 2011 Economic History of Developing Regions 12; also see Fourie 2021 Economic History of 
 Developing Regions 119. 
28  Schmulow 2017 African Journal of International and Comparative Law 405; Rajendaran D 
 "Approaches to Financial Regulation and the Case of South Africa" IFMR Finance Foundation (6 
 March 2016) 4; De Jager 2013 South African Mercantile Law Journal 504; Bradley, 
 Padayachee, and Rossouw 2021 Economic History of Developing Regions 201. 
29  Van Niekerk The Role of the Central Bank 88; Van Heerden and Van Niekerk 2020 SALJ 111; 
 Schmulow 2017 African Journal of International and Comparative Law 405; Van  Heerden and 
 Van Niekerk 2017 THRHR 645. 
30  Section 4(3) of the Banks Act; Section 33 of the SARB Act; Van Zyl et al Understanding South 
 African Financial Markets 34; Botha and Makina 2011 International Business and Economics 
 Research Journal 28. 
31  Section 4 of the Banks Act; International Monetary Fund "South Africa: Financial System Stability 
 Assessment" 2014 IMF Staff Country Reports 24; see related comments by Botha and Makina 
 2011 International Business and Economics Research Journal 25; De Jager 2013 South African 
 Mercantile Law Journal 504. 
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and collaboration were only done in relation to supervisory matters and not financial 

stability or market integrity.32 The Registrar of Banks was also required to share 

information relevant to the proper functioning and performance of other regulators.33 Be 

that as it may, cooperation and collaboration between the SARB and other regulatory 

bodies were not extensively regulated and were not to maintain and promote financial 

stability and market integrity in South Africa, as in the FSR Act. In this regard, the 

researcher submits that cooperation and collaboration before the FSR Act was enacted 

were restricted to selected functions such as supervisory matters and there were no 

measures to facilitate nor foster cooperation and collaboration between the SARB and 

other financial regulators. The researcher argues the lack of cooperation and 

collaboration arrangements resulted in regulatory gaps and overlaps that led to the 

ineffectiveness of the previous silo regulatory framework in South Africa.   

According to the International Monetary Fund - South Africa: Financial System Stability 

Assessment Report of 2014, cooperation and collaboration between the SARB and other 

financial role players were only operational for supervisory purposes.34 The SARB Act 

and the Banks Act stipulated that financial regulatory bodies should only share 

confidential information when necessary for supervisory purposes unless specified 

otherwise or required by a court order.35 This entails that cooperation and collaboration 

between the SARB and other financial role players were not to protect and maintain 

financial stability and market integrity, rather, it was for supervisory purposes. Despite the 

lack of express provisions on cooperation and collaboration, the FSB was able to 

cooperate and collaborate with other relevant regulatory bodies, such as the BSD, 

Financial Sector Contingency Forum (FSCF), the SARB and other insurance groups to 

                                                           
32  Van Niekerk The Role of the Central Bank 89; International Monetary Fund 2014 IMF Staff 
 Country Reports 24; see related comments by Botha and Makina 2011 International Business and 
 Economics Research Journal 25; De Jager 2013 South African Mercantile Law Journal 504. 
33  Section 4 of the SARB Act; Van Zyl et al Understanding South African Financial Markets 35; 
 Falkena H, Bamber R, Llewellyn D and Store T Financial Regulation in South Africa 2nd ed (SA 
 Financial Sector Forum 2001) 19; De Jager 2013 South African Mercantile Law Journal 495. 
34  International Monetary Fund 2014 IMF Staff Country Reports 78; Falkena et al Financial 
 Regulation in South Africa 23; De Jager 2013 South African Mercantile Law Journal 495; see 
 related comments by Rossouw 2011 Economic History of Developing Regions 12. 
35  Section 33(2) of the SARB Act; see related comments by Rossouw 2011 Economic History of 
 Developing Regions 12; see related comments by Fourie 2021 Economic History of Developing 
 Regions 119. 
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facilitate insurance supervision.36 This is evidenced by the International Organisation of 

Securities Commission (IOSCO) Multilateral MOU that was concluded by the FSB and 

the IOSCO, to share information on systemic risks affecting the financial markets in South 

Africa. 

In 2007, a review of the South African financial sector was initiated by the National 

Treasury.37 The National Treasury suggested financial regulatory reforms that focused on 

financial stability and market integrity and the regulation of robust cooperation and 

collaboration between the SARB and other role players.38 This research examines the 

measures introduced by the FSR Act to enhance cooperation and collaboration between 

the SARB and other regulatory bodies to maintain, promote and enhance financial 

stability and market integrity in South Africa.39 The statutory measures introduced in 

South Africa by the FSR Act are compared to those in use in Australia and the UK, to 

draw lessons and make recommendations regarding the cooperation and collaboration 

between the SARB and other role players. 

The enactment of the FSR Act introduced the regulation of cooperation and collaboration 

between the SARB and other financial role players to promote, protect, enhance and 

maintain financial stability in South Africa.40 This is the first time that cooperation and 

collaboration between the SARB and other role players have been expressly mentioned 

in South African legislation. Accordingly, no other extensive research has been done on 

the regulation of cooperation and collaboration between the SARB and other financial 

role players. Therefore, this research is the first to analyse whether cooperation and 

                                                           
36  International Monetary Fund 2014 IMF Staff Country Reports 78; Financial Markets Act 19 of 
 2012, section 63; De Jager 2013 South African Mercantile Law Journal 495; also see Bradley, 
 Padayachee, and Rossouw 2021 Economic History of Developing Regions 201. 
37  Van Niekerk and Van Heerden 2020 SALJ 110; De Jager 2013 South African Mercantile Law 
 Journal 495; A Safer Financial Sector to Serve South Africa Better 2011 (The Red Book) 12; 
 Godwin 2018 Law and Financial Markets Review 153. 
38  A Safer Financial Sector to Serve South Africa Better 2011 (The Red Book) 12; De Jager 2013 
 South African Mercantile Law Journal 495; Van Heerden and Van Niekerk 2017 THRHR 642. 
39  Sections 26, 27, 76 and 77 of the FSR Act; Schmulow 2017 African Journal of international and 
 Comparative Law 392; Godwin and Ramsay 2015 Journal of Banking and Finance Law and 
 Practice 242; Godwin 2018 Law and Financial Markets Review 153. 
40  Crotty B "Structural Causes of the Global Financial Crisis: A Critical Assessment of the ‘New 
 Financial Architecture’" 2009 Cambridge Journal of Economics 560, 563; see also De Jager 2013 
 SA Merc LJ 495; Van Niekerk and Van Heerden 2020 SALJ 115; see related comments by Van 
 Heerden and Van Niekerk 2017 THRHR 645. 
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collaboration between the SARB and other role players are robust enough to promote 

and maintain financial stability and market integrity in the South African financial markets.  

1.3 Problem Statement 

The research provides an analysis of the regulatory approaches and regulatory 

requirements of cooperation and collaboration, including estimates of the benefits and 

disadvantages of such cooperation and collaboration, and the requirements for the 

promotion of financial stability and market integrity as well as viable and competitive 

financial markets in South Africa.41 South Africa follows a hard law approach to the 

regulation of cooperation and collaboration between the SARB and other financial role 

players.42 This means that cooperation and collaboration arrangements between the 

SARB and other financial role players such as the PA, the FSCA, the NCR and the FIC 

are regulated by legislation, namely the FSR Act.43 The FSR Act established a duty for 

the SARB and other financial role players to cooperate and collaborate to fulfil their 

mandates.44 However, the FSR Act does not provide for the immutable aspects of this 

duty. Instead, the FSR Act provides that cooperation and collaboration arrangements 

between the SARB and other financial role players should be established in non-binding 

Memorandums of Understanding (MOUs).45 The MOUs regarding cooperation and 

collaboration are non-binding and are regarded as mere gentlemen’s agreements which 

cannot be legally enforced. This entails that the duty to cooperate and collaborate under 

the FSR Act is legally unenforceable. Accordingly, the researcher submits that the lack of 

                                                           
41  See related comments by Botha and Makina 2011 International Business and Economics Research 
 Journal 28; Van Niekerk and Van Heerden 2020 SALJ 109; Godwin and Ramsay 2015 Journal of 
 Banking and Finance Law and Practice 242; Godwin 2018 Law and Financial Markets Review 153.  
42  Kelly CR "The Sociological Pull of Soft Law" 2012 American Society of International Law 
 Proceedings 322, 327; Ferran E and Alexander K "Can Soft Law Bodies be Effective? Soft 
 Systemic Risk Oversights Bodies and the Special Case of European Systemic Risk Board" 2011 
 Legal Studies Research Paper Series 6; Godwin and Schmulow 2015 SALJ 756; Kourabas 2018 
 Journal of Banking and Finance Law and Practice 199; Van Niekerk and Van Heerden 2020 SALJ 
 128. 
43  See sections 26 and 76 of the FSR Act; Godwin and Schmulow 2015 SALJ 756; Godwin 2018 Law 
 and Financial Markets Review 156; Qumba 2022 SALJ 115. 
44  See sections 26 and 76 of the FSR Act; Godwin and Schmulow 2015 SALJ 756; Godwin 2018 Law 
 and Financial Markets Review 184; Qumba 2022 SALJ 115, Van Heerden and Van Niekerk 2018 
 Law and Financial Market Review 155. 
45  Section 27 and 77 of the FSR Act; Schmulow 2017 African Journal of International and 
 Comparative Law 394; Godwin and Schmulow 2015 SALJ 767; see related comments by Godwin 
 2018 Law and Financial Markets Review 184. 
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measures to enforce cooperation and collaboration arrangements between the SARB and 

other financial role players could render the arrangements ineffective. 

The FSR Act provides that the SARB and other financial role players, namely, the FSCA, 

the PA, the NCR and the FIC should enter into MOUs to establish cooperation and 

collaboration arrangements to promote, protect, enhance and maintain financial stability 

and market integrity in South Africa.46 However, the FSR Act also provides that the 

requirement to enter into MOUs regarding cooperation and collaboration is not mandatory 

and a financial role player will not be affected by failure to enter into any MOU for this 

purpose.47 This entails that the SARB or any other financial role player maybe be 

incentivised for failing to fulfil the duty to conclude MOUs regarding cooperation and 

collaboration. Accordingly, the researcher argues that, whilst the FSR Act fails to capture 

immutable aspects of cooperation and collaboration arrangements between the SARB 

and other financial role players in legislation and leaves such arrangements to be 

established in MOUs, the FSR Act also provides that the duty to conclude MOUs 

regarding regulatory coordination is not mandatory. This entails that the SARB or any 

other financial role players may neglect the duty to cooperate and collaborate without any 

penalties or effects on its roles and functions. This shows that there is a lack of consistent 

enforcement of cooperation and collaboration between the SARB and other financial role 

players in South Africa. The inconsistency may result in cumbersome cooperation and 

collaboration between the SARB and the FSCA, the PA, the NCR and the FIC and could 

threaten financial stability and market integrity in South Africa.  

The regulation of cooperation and collaboration between the SARB and other financial 

role players under the FSR Act does not provide for arrangements to manage a financial 

crisis.48 The researcher acknowledges that the SARB is authorised to compel a financial 

                                                           
46  Sections 27 and 77 of the FSR Act; Godwin and Schmulow 2015 SALJ 765; Godwin and Ramsay 
 2015 Journal of Banking and Finance Law and Practice 242; see related comments by Godwin A, 
 Li G, Ramsay I "Is Australia's Twin Peaks System of Financial Regulation a Model for China (Part 
 2)" 2016 Hong Kong Law Journal 935, 948. 
47  Section 27(4) and 77(4) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 141; see related 
 comments by Qumba 2022 SALJ 116; also see Godwin, Li and Ramsay 2016 Hong Kong Law 
 Journal 952. 
48  Sections 76 and 26 of the FSR Act; see related comments by Georgosouli A “The FCA-PRA 
 Coordination Scheme and the Challenge of Policy Coherence” 2013 Capital Markets Law Journal 
 62, 65; also see Hong-Bum K "Cooperation and Coordination between the Financial Authorities: 
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regulator to provide particular information and to act or not act in a particular manner to 

manage systemic risks.49 Nonetheless, this is not adequate to manage a financial crisis. 

Like in the UK and Australia where the central banks concluded MOUs which stipulate 

cooperation and collaboration arrangements to manage financial crises, there is also a 

need for cooperation and collaboration arrangements between the SARB and other 

financial role players to manage financial crises in South Africa.50 As Van Niekerk and 

Van Heerden denote, “crisis times are not times for regulatory stand-offs,” the researcher 

submits that it is important to establish prior cooperation and collaboration arrangements 

to manage a financial crisis.51 The lack of express demarcations of responsibilities and 

objectives between the SARB and other financial role players during a financial crisis will 

likely result in regulatory arbitrage and overlaps.52 When this occurs, financial stability 

and market integrity are threatened. 

The FSR Act establishes different committees and bodies, namely, the FSCR, the FSIC, 

the FSOC and the FSCF, to facilitate cooperation and collaboration between different 

financial role players in South Africa.53 These committees and bodies were established 

to create a platform for the SARB and other financial role players to discuss and share 

                                                           
 A Review of the Experiences of the United Kingdom, Norway, Sweden, and Korea" 2009 Seoul 
 Journal of Economics 409, 416; Godwin, Li and Ramsay 2016 Hong Kong Law Journal 952. 
49  Section 12(2) of the FSR Act; see related comments by Godwin and Schmulow 2015 SALJ 765; 
 Godwin and Ramsay 2015 Journal of Banking and Finance Law and Practice 242; Qumba 2022 
 SALJ 119. 
50  See related comments by Qumba 2022 SALJ 118; Van Niekerk and Van Heerden 2020 SALJ 142; 
 Kallasidou N "The United Kingdom’s Response to Crisis: A Critical Examination of the New 
 Regulatory Structure of Financial Services Supervision" 2013 Bristol Law Review 117, 129; North 
 G and Wilson T "Has the Australian Prudential Regulation Authority Done Enough to Meet its 
 Legislated Objectives and Prepare Australia for the Next Financial Crisis?" 2020 University of New 
 South Wales Law Journal 552, 559. 
51  Van Niekerk and Van Heerden 2020 SALJ 141; Van Heerden and Van Niekerk 2018 Law and 
 Financial Markets Review 156; see related comments by Kallasidou 2013 Bristol Law Review 131; 
 also see North and Wilson 2020 University of New South Wales Law Journal 560. 
52  Schmulow A "Explainer: Who Will be Doing What under South Africa’s New ‘Twin Peaks’ Model" 
 2018 SAST 3; Van Heerden CM and Van Niekerk GM "Two Takes on Twin Peaks: A 
 Comparative Appraisal of the Model of Financial Regulation in the Netherlands and South Africa" 
 2020 THRHR 491, 495; Van Heerden and Van Niekerk 2018 Law and Financial Markets Review 
 156; Schmulow 2017 African Journal of International and Comparative Law 401. 
53  Sections 20(2)(b), 25(2)(b), 79(2) and 83(2) of the FSR Act; Godwin and Schmulow 2015 SALJ 
 762; Godwin A, Howse T, Ramsay I "Twin Peaks with South African Characteristics – South Africa’s 
 New Model of Financial Regulation" 2016 CIFR Working Paper 8; Qumba 2022 SALJ 107. 
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information relating to matters of common interest.54 It should be noted that these bodies 

and committees, namely the FSCR, the FSIC, the FSCF and the FSOC, do not have any 

powers or authorities that go beyond the roles and functions of their member institutions. 

This entails that, despite the duty to facilitate cooperation and collaboration, these bodies 

do not have the authority to enforce cooperation and collaboration between the SARB 

and other financial role players. The FSCR was established as the main coordinating 

body, but its membership is restricted to some financial role players and excludes the key 

financial role players such as the SARB, the FSCA and the PA. More so, the FSCR lacks 

the powers and authority to enforce and oversee compliance with the duty to cooperate 

and collaborate.55  The researcher argues that the membership of the FSCR should be 

extended to include key financial role players so as to promote high-level coordination. 

Also, the substantive powers and functions of the FSCR should not be limited to 

facilitating cooperation and collaboration but should be extended to enforcement 

objectives. This will ensure effective and proactive cooperation and collaboration between 

the SARB and other financial role players in South Africa. 

The researcher also argues that the lack of cooperation and collaboration arrangements 

between the SARB, other financial role players, the courts and law enforcement 

authorities such as the South African Police Service (SAPS) is problematic. The role of 

the courts and the SAPS in prosecuting and investigating market misconduct that 

threatens market integrity and financial stability should not be overlooked. As such, it is 

important to have cooperation and collaboration arrangements between the SARB, 

financial role players and law enforcement authorities. This is a significant gap in the 

cooperation and collaboration arrangements under the FSR Act. 

In light of the problems identified above, the researcher analyses the robustness and 

effectiveness of the regulation of cooperation and collaboration between the SARB and 

other financial role players under the FSR Act. It should be noted that this is a relatively 

                                                           
54  Sections 20(2)(b), 25(2)(b), 79(2) and 83(2) of the FSR Act; Van Niekerk and Van Heerden 2020 
 SALJ 118; Godwin and Schmulow 2015 SALJ 762; Godwin, Howse and Ramsay 2016 CIFR 
 Working Paper 8; Qumba 2022 SALJ 107. 
55  See related comments by Godwin and Schmulow 2015 SALJ 769; Ferran and Alexander 2011 
 Legal Studies Research Paper Series 6; also see Godwin, Li and Ramsay 2016 Hong Kong Law 
 Journal 952; Kelly 2012 American Society of International Law Proceedings 327. 
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new area for South African law and there is limited literature and case law in this regard. 

The researcher makes recommendations that should be considered to ensure the 

effective and robust regulation of cooperation and collaboration between the SARB and 

other financial role players in South Africa. 

1.4 Aims and Objectives 

1.4.1 Aims 

In this research, aims refer to the main overall goals and/or targets that are generally 

expected to be achieved by the researcher at the end of the research. In this regard, this 

research seeks to: 

a. explore the importance of cooperation and collaboration between the SARB and 

other financial role players such as PA, FSCA, FIC, FSOC and NCR in the current 

regulatory framework to ensure financial stability and market integrity in South 

Africa;  

b. examine the relevant provisions of the FSR Act to determine whether they outline 

sufficient measures to promote cooperation and collaboration between the SARB 

and other role players to ensure financial stability and market integrity and 

competitiveness in the South African financial markets; 

c. compare the regulation of cooperation and collaboration between central banks 

and other financial role players in South Africa with Australia and the UK in order 

to bring to light the regulatory gaps and flaws in the current statutory framework of 

South Africa and recommend possible measures that can be implemented to 

enhance cooperation and collaboration in South Africa. 

1.4.2 Objectives 

For the purposes of this research, the objectives include any measures or specific stages 

that are undertaken by the researcher to achieve the overall goals and aims of the 

research. To achieve the aforesaid aims, the researcher: 
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a. examines the cooperation and collaboration measures between the SARB and 

other role players to promote, protect, enhance and maintain financial stability and 

market integrity in South Africa. This is done so as to come up with measures that 

could be used to improve and enhance regulatory coordination in South Africa, 

and prevent regulatory gaps and overlaps; 

b. comparatively analyses the regulation and implementation of cooperation and 

collaboration mechanisms between central banks and other financial role players 

in the UK and Australia so as to draw lessons on how their cooperation and 

collaboration have promoted and maintained financial stability and market integrity 

in their respective countries to date; and 

c. recommends measures that can be implemented by the South African 

policymakers to enhance the regulation of cooperation and collaboration between 

the SARB and other financial role players in order to promote, protect, enhance 

and maintain financial stability and market integrity in South Africa. 

1.5 Research Question 

Is the regulatory framework under the FSR Act able to foster cooperation and 

collaboration between the SARB and other relevant role players to promote, maintain and 

enhance financial stability and market integrity in South African financial institutions and 

financial markets? 

1.6 Rationale for the Study 

The enactment of the FSR Act triggered radical changes in the South African financial 

regulatory framework.56 In terms of this new financial regulatory framework, all financial 

role players have been placed under the supervision of the PA and the FSCA.57 The 

                                                           
56  Section 7(1) of the FSR Act; Osode P "Two Heads are Better than One: Assessing South Africa’s 
 ‘Twin Peaks’ Financial Regulation Model" 2021 Interdisciplinary Journal of Economics and 
 Business Law 9, 10; Schmulow 2020 International Review of Financial Consumers 4; see related 
 comments by Schmulow AD "Twin Peaks: An Analysis of the Australian Architecture" in SKK 
 University Global Forum for Financial Consumers Conference (South Korea 4-5 November 2016) 
 12. 
57  Sections 34 and 58 of the FSR Act; Osode 2021 Interdisciplinary Journal of Economics and 
 Business Law 10; see related comments by Chitimira Market Abuse Regulation in SADC 46; 
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National Treasury was convinced that this paradigm shift in the financial regulatory 

framework is the most relevant and robust enough for securing financial stability and 

market integrity, sound financial markets, combatting financial crime and promoting 

financial inclusion in South Africa.58 According to Osode, the current financial regulatory 

architecture in South Africa is characterised by high levels of interconnectedness between 

the SARB and other role players.59 As such, there is a need for proactive cooperation and 

collaboration between the SARB and other financial role players. It is also equally 

important that the cooperation and collaboration between the SARB and other financial 

role players be consistently enforced to promote, protect, enhance and maintain financial 

stability and market integrity in South Africa. As such, this research investigates and 

analyses the regulation of cooperation and collaboration between the SARB and other 

financial role players to determine its adequacy and robustness. 

According to Godwin, Li and Ramsay, the promotion of financial stability and the 

enhancement of market integrity largely depends on effective cooperation and 

collaboration mechanisms in each jurisdiction.60 An environment that enables cooperation 

and collaboration, and proactive information sharing between financial role players 

encourages financial role players to effectively fulfil their roles and function together.61 

The advantage of effective cooperation and collaboration between the central bank and 

other financial role players is that it creates a platform for financial role players to identify 

important regulatory issues and harmonise their regulatory functions to resolve any issues 

                                                           
 Chitimira H and Ncube M "The Role of Regulatory Bodies and other Role-Players in the Promotion 
 of Financial Inclusion in South Africa" 2020 Acta Universitatis Danubius Juridica 25, 32. 
58  Section 7(1) of the FSR Act; National Treasury A Safer Financial Sector to Serve South Africa 
 Better (Red Book) 2011 5; Godwin 2017 Law and Financial Markets Review 189; Millard D 
 "Further Along the Road to Twin Peaks and a Fair Insurance Industry" 2018 Journal for 
 Contemporary Roman-Dutch Law 374, 378; Schmulow A, Fairweather K and Tarrant J “Reforming 
 Australia’s Financial Regulatory Regime in Light of Failings Exposed by the Banking Royal 
 Commission” 2018 Law and Financial Markets 193, 194. 
59  Osode 2021 Interdisciplinary Journal of Economics and Business Law 10; National Treasury Red 
 Book 5; Godwin and Schmulow 2015 SALJ 758; Qumba 2022 SALJ 98. 
60  Godwin, Li and Ramsay 2017 Law and Financial Markets Review 183; Godwin, Li and Ramsay 
 2016 Hong Kong Law Journal 952; Van Niekerk and Van Heerden 2020 SALJ 111; Llewellyn DT 
 "Institutional Structure of Financial Regulation and Supervision: The Basic Issues" 15. 
61  Godwin, Li and Ramsay 2016 Hong Kong Law Journal 952; Van Niekerk and Van Heerden 2020 
 SALJ 111; see related comments by Jensen and Kingston 2010 Butterworths Journal of 
 International Banking and Financial Law 549; Kourabas "Trends and Theory in Financial Regulation 
 and Regulatory Design after the Global Financial Crisis" 38. 
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threatening financial stability and market integrity.62 Accordingly, it is important to 

establish effective cooperation and collaboration mechanisms to ensure the promotion, 

protection, enhancement and maintenance of financial stability and market integrity in 

South Africa. The researcher analyses the cooperation and collaboration mechanisms 

established under the FSR Act to determine their robustness, effectiveness and adequacy 

to promote financial stability and market integrity in South Africa. For example, the 

researcher investigates the effectiveness of MOUs regarding cooperation and 

collaboration and whether the duty to cooperate and collaborate under the FSR Act is 

consistently enforced.  

This analysis is done to recommend plausible measures that may be adopted to ensure 

robust cooperation and collaboration between the SARB and other financial role players 

in South Africa. Robustness is measured by how the legislation is enforced to achieve its 

intended objectives, and purpose and also how it complies with international best 

practices. Although it might be too early to decide on effectiveness considering that the 

FSR Act is fairly new, the researcher also identifies regulatory flaws in the regulation of 

cooperation and collaboration in South Africa. Recommendations are made to address 

the flaws and enhance the regulation of cooperation and collaboration between the SARB 

and other financial role players to protect, promote, enhance and maintain financial 

stability and market integrity in South Africa. The researcher hopes that the findings and 

recommendations made in this research will be used by policymakers to enhance the 

regulation of cooperation and collaboration between the SARB and other financial role 

players, such as the FSCA, the PA, the NCR, the FIC, the courts and law enforcement 

authorities. 

                                                           
62  Godwin and Schmulow 2015 SALJ 768; see related comments by Godwin, Kourabas and Ramsay 
 2016 The International Lawyer 279; Schmulow A "The Four Methods of Financial System Egulation: 
 An International Comparative Survey" 2015 Journal of Banking and Finance Law and Practice 294, 
 299; Schmulow AD "Twin Peaks: A Theoretical Analysis" 2015 Centre For International Finance 
 and Regulation (CIFR) Research Working Paper Series 8, 12. 
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1.7 Literature Review 

According to Van Niekerk and Van Heerden,63  for the SARB to effectively execute its 

mandate of ensuring and maintaining financial stability in South Africa, it is necessary to 

have statutory regulations that promote cooperation and collaboration between the 

central bank, other regulatory bodies and state organs whose roles and functions 

influence the regulation of financial institutions and financial markets. This is essentially 

important when one considers the interconnectedness of the role and functions of the 

SARB and other financial role players. For example, the SARB and the PA share the 

financial stability mandate, and each relies on the other to effectively fulfil their mandates. 

As such, it is important to prevent overlaps and regulatory gaps between the SARB and 

the PA by establishing express cooperation, collaboration and information sharing 

arrangements, clearly stating the objectives and demarcations of each financial role 

player. 

Godwin, Li and Ramsay64 submit that the effectiveness of any financial regulatory 

framework requires robust measures to foster cooperation and collaboration between the 

central bank and other role players. The researcher submits that cooperation and 

collaboration arrangements between the SARB and other financial role players create a 

platform for regular discussions on matters of common interests.65 Such discussions are 

relevant for providing imminent responses to potential systemic events and assisting each 

other to resolve any issues threatening financial stability and market integrity. 

Accordingly, the FSR Act provides for cooperation and collaboration between the SARB 

and other role players to effectively pursue the mandate of the SARB to protect, promote, 

                                                           
63  Van Niekerk and Van Heerden 2020 SALJ 110; see related comments by Van Heerden CM and 
 Van Niekerk GM "Two Takes on Twin Peaks: A Comparative Appraisal of the Models of Financial 
 Regulation in the Netherlands and South Africa" 2020 THRHR 491, 513; Kourabas "Trends and 
 Theory in Financial Regulation and Regulatory Design after the Global Financial Crisis" 32; Armour 
 J, Awrey D, Davis P et al Principles of Financial Regulation (Oxford University Press 2016) 895. 
64  Godwin, Li and Ramsay 2017 Law and Financial Markets Review 183; Godwin, Li and Ramsay 
 2016 Hong Kong Law Journal 952; see related comments by Godwin A and Ramsay I "Twin Peaks 
 – The Legal Regulatory Anatomy of Australia’s System of Financial Regulation” 2015 Centre for 
 International Finance and Regulation Research Working Paper Series 2, 28; Llewlyn DT 
 "Institutional Structure of Financial Regulation and Supervision: The Basic Issues" 20. 
65  See related comments by Godwin, Li and Ramsay 2017 Law and Financial Markets Review 183; 
 Van Niekerk and Van Heerden 2020 SALJ 115; Godwin, Howse and Ramsay 2017 SALJ 701. 
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maintain and enhance financial stability and market integrity in South Africa.66 Godwin 

and Schmulow67 argue that despite the establishment of regulatory measures to foster 

effective cooperation and collaboration between the central bank and other role players, 

a culture of coordination is more effective and the relationships of the relevant personnel 

at an informal level. However, the researcher argues that a culture of coordination alone 

will not suffice. This follows the fact that it cannot be enforced, and it cannot be reviewed 

to determine its effectiveness. As such, it is submitted that it is essential to have 

enforceable measures for cooperation and collaboration to enable consistency and 

compliance.  

Schmulow68 compares the Australian cooperation and collaboration regulatory framework 

to South Africa’s. He suggests that a flexible and soft law approach is ideal for effective 

cooperation and collaboration between the central bank and other financial role players.69 

The researcher argues that achieving a balance between soft law and hard law is a better 

approach to ensure effective cooperation and collaboration between the SARB and other 

financial role players in South Africa.70 Thus, express statutory provisions that establish 

the nature and scope of regulatory coordination and bilateral MOUs regarding 

cooperation and collaboration can be easily amended to incorporate the changing needs 

and requirements of global financial standards.  

                                                           
66  Sections 26 and 76 of the FSR Act; see related comments by Hong-Bum 2009 Seoul Journal of 
 Economics 412; 2018 Journal of Banking and Finance Law Practice 183, 186; Jensen and Kingston 
 2010 Butterworths Journal of International Banking and Financial Law 551. 
67  Godwin and Schmulow 2015 SALJ 768-769; Godwin 2018 Law and Financial Markets Review 155; 
 see related comments by Godwin, Kourabas and Ramsay 2016 The International Lawyer 281; 
 Arner D, Wan W, Godwin A, Shen W and Gibson E (eds) Research Handbook on Asian Financial 
 Law (Elgar Online 2020) 115. 
68  Schmulow 2017 African Journal of International Comparative Law 410; Schmulow and Godwin 
 2015 SALJ 758; Kourabas 2018 Journal of Banking and Finance Law and Practice 205; Godwin, 
 Li and Ramsay 2016 Hong Kong Law Journal 952. 
69  Schmulow and Godwin 2015 SALJ 758; see related comments by North and Wilson 2020 
 University of New South Wales Law Journal 561; Godwin, Howse and Ramsay 2016 Journal of 
 Banking Regulation 110; Godwin 2018 Law and Financial Markets Review 156. 
70  Kelly 2012 American Society of International Law Proceedings 322; Ferran and Alexander 2011 
 Legal Studies Research Paper Series 6; see related comments by Godwin, Li and Ramsay 2016 
 Hong Kong Law Journal 952; Qumba 2022 SALJ 112. 
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Chitimira71 states that South Africa relies on the cooperation and collaboration between 

the FSCA and the courts to curb market misconduct that threatens financial stability and 

market integrity. The researcher argues that the lack of express cooperation and 

collaboration arrangements between the FSCA and the courts could result in 

cumbersome and ineffective cooperation and collaboration between the FSCA and the 

courts. This is due to the lack of established arrangements to this effect. There are 

currently no formally binding cooperation and collaboration arrangements between 

financial role players and the SAPS regarding the promotion, protection, enhancement 

and maintenance of financial stability and market integrity in South Africa. The researcher 

submits that there is a need for express regulations relating to the cooperation and 

collaboration between financial role players, law enforcement agencies and the South 

African courts. This follows the fact that the SAPS and the South African courts play a 

significant role in the detection, investigation and prosecution of financial crimes that 

threaten market integrity and financial stability. 

Osode denotes that “mandatory institutional cooperation and collaboration are carefully 

woven into the design of South Africa’s financial regulatory architecture and the 

prescribed mechanisms appear to be robust and highly plausible.”72 However, the 

researcher is of a different view. The regulatory framework for cooperation and 

collaboration in South Africa is too flexible to promote effective cooperation and 

collaboration. This is due to the fact that the duty to cooperate and collaborate under the 

FSR Act is unenforceable and the duty to conclude MOUs regarding cooperation and 

collaboration is not mandatory.73 The FSR Act leaves room for non-compliance where it 

                                                           
71  Chitimira H Market Abuse Regulation in SADC: South Africa, Namibia, Botswana and Zimbabwe 
 (Juta Cape Town 2022) 43; Chitimira H "Overview of Selected Role-Players in the Detection and 
 Enforcement of Market Abuse Cases and Appeals in South Africa" 2014 Speculum Juris 108, 115; 
 Financial Markets Act 19 of 2012, section 84(10); also see Chitimira H and Lawack VA "Overview 
 of the Role Players in the Investigation, Prevention and Enforcement of Market Abuse Provisions 
 in South Africa" 2013 Obiter 200, 210. 
72  Osode 2021 Interdisciplinary Journal of Economics and Business Law 10; see related comments 
 by Godwin, Li and Ramsay 2017 Law and Financial Markets Review 183; Godwin, Li and Ramsay 
 2016 Hong Kong Law Journal 952; Van Niekerk and Van Heerden 2020 SALJ 111. 
73  Sections 27 and 77 of the FSR Act;  see related comments by Van Niekerk and Van Heerden 2020 
 SALJ 141; Qumba 2022 SALJ 109; Godwin, Howse and Ramsay 2017 SALJ 701. 
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provides that the failure to adhere to cooperation and collaboration provisions does not 

jeopardise or compromise the actions or conduct of that regulator.74 

According to Qumba,75 effective cooperation and collaboration between the SARB and 

other financial role players rely on the effective flow of information across, inter alia, 

markets operations and financial stability departments. Secondly, regular meetings 

between the SARB and other financial role players also enhance information sharing 

which is essential for effective cooperation and collaboration to promote, protect, enhance 

and maintain financial stability and market integrity.76 The researcher agrees with this 

submission and argues that the FSR Act deprives the financial role players of regular 

meetings to discuss matters of common interest. For example, the FSR Act provides that 

the FSCR member institutions should meet once every six months or twice a year.77 In 

this regard, the researcher argues that there is a need for the provision of more regular 

meetings between the SARB and other financial role players to enhance information 

sharing arrangements.  

1.8 Premises, Assumptions and Hypotheses 

1.8.1 Assumptions and Premises 

This research is premised on the following assumptions: 

a. the promotion, protection, enhancement and maintenance of financial stability and 

market integrity in South Africa relies on effective cooperation and collaboration 

between the SARB and other financial role players, namely, the FSCA, the PA, the 

NCR and the FIC; 

                                                           
74  Section 26(4) of the FSR Act; also see Van Niekerk and Van Heerden 2020 SALJ 140; Qumba 
 2022 SALJ 109; Godwin, Howse and Ramsay 2016 CIFR Working Paper 9. 
75  Qumba 2022 SALJ 108; Schmulow 2017 African Journal of International and Comparative Law 
 394; Godwin and Schmulow 2015 SALJ 767; see related comments by Godwin 2018 Law and 
 Financial Markets Review 184. 
76  Qumba 2022 SALJ 108; Schmulow 2017 African Journal of International and Comparative Law 
 394; Godwin and Schmulow 2015 SALJ 767; see related comments by Godwin 2018 Law and 
 Financial Markets Review 184. 
77  Section 80(1) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 141; also see Godwin 
 2018 Law and Financial Markets Review 184; Van Heedern and Van Niekerk 2018 Law and 
 Financial Markets Review 156. 
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b. the lack of measures to enforce cooperation and collaboration between the SARB 

and other financial role players in South Africa may result in ineffective cooperation 

and collaboration between the SARB and other financial role players, and may also 

result in regulatory gaps; 

c. the new financial regulatory framework regarding cooperation and collaboration 

between the SARB and other financial role players under the FSR Act is likely to 

cause a considerable burden on regulatory bodies which could hinder smooth 

cooperation and collaboration between the SARB and other role players.78 

1.8.2 Hypothesis 

The statutory regulation of cooperation and collaboration between the central bank and 

other financial role players results in ineffective coordination due to stringent requirements 

and arrangements that cannot be easily altered or changed to meet the continuously 

changing needs of the global financial markets. 

1.9 Limitations of the study 

This research refers to the FSR Act as the primary legislation regulating the financial 

sector of South Africa. However, references to other statutes such as the SARB Act, 

Banks Act, Financial Services Act and Australian Prudential Regulation Authority Act79 

that are relevant for historical and comparative purposes will be made.  

This research focuses on the statutory regulation of cooperation and collaboration 

between the SARB and other financial role players such as the FSCA, the PA, the NCR 

and the FIC to enhance and promote financial stability and market integrity in South 

Africa. In this regard, the researcher only focuses on the roles and functions of the SARB 

that relate to the promotion, protection, enhancement and maintenance of financial 

stability and market integrity only. Thus, discussions on the roles and functions of the 

SARB as the lender of last resort, macro-prudential supervision and monetary stability fall 

                                                           
78  Schmulow Global Economy 10; De Jager 2013 South African Mercantile Law Journal 496; see 
 related comments by Godwin and Schmulow 2015 SALJ 771; also see Schmulow Journal of 
 Banking and Finance Law and Practice 301. 
79  Section 4 of the SARB Act; Australian Prudential Regulation Authority Act 50 of 1989 (APRA Act), 
 section 10A; Financial Services Act 2012 Chapter 21, section 6. 
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outside the scope of this research. The research focuses on the regulation of cooperation 

and collaboration between the SARB and other financial role players such as the FSCA, 

the PA, the NCR and the FIC to promote, protect, enhance and maintain financial stability 

and market integrity in South Africa. This is done to determine the effectiveness and 

robustness of the current regulatory framework for cooperation and collaboration between 

the SARB and other financial role players. For the purposes of this research, only financial 

role players closely linked to the SARB, such as the FSCA, PA, FIC, NCR and FSOC are 

discussed. Other financial role players are only mentioned where relevant.  

This is a comparative study and selected legislation relevant to the statutory regulation of 

cooperation and collaboration between central banks and other role players in Australia 

and the UK are discussed. Australia has relied on a soft law approach to regulate 

cooperation and collaboration between the RBA, the APRA and the ASIC for more than 

two decades now and has experienced flaws which it is currently addressing. As such, 

several lessons can be drawn for South Africa from the Australian example because 

Australia has been addressing and uprooting flaws from its regulation of cooperation and 

collaboration between the RBA and the APRA, the ASIC and the CFR. Unlike Australia, 

the UK has enacted express statutory regulations on cooperation and collaboration 

between the BOE and other role players.80 As such, South Africa can extract some 

relevant lessons from the statutory regulation of cooperation and collaboration in the UK. 

1.10 Justification of Comparative Analysis 

The research compares the regulation of cooperation and collaboration provided under 

the FSR Act with that of Australia and the UK. 

Australia has accumulated more experience regarding cooperation and collaboration 

between the RBA, the APRA, and the ASIC since the establishment about two decades 

ago.81 Although inter-agency cooperation and collaboration in Australia have not been 

                                                           
80  Godwin, Li and Ramsay CIFR 34; Georgosouli 2013 Capital Markets Law Journal 67; Kallasidou 
 2013 Bristol Law Review 118; Qumba 2022 SALJ 92. 
81  Pan E "Structural Reform of Financial Regulation" 2011 Transnational Law and Contemporary 
 Problems 796, 797; see related discussion by Armstrong A and Francis R "Loss of Integrity: The 
 True Failure of the Corporate Sector" 2008 Journal of Business System Governance and Ethics 
 254, 256; also see Jones E "The Crisis and the Australian Financial Sector" 2009 Journal of 
 Australian Political Economy 86, 90; Wallis Inquiry 1997 
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smooth and experienced regulatory failures, several lessons can be drawn from Australia 

as a country that is making efforts to correct flaws and uproot problems.82 Australia follows 

a soft law regulatory approach that is based on bilateral MOUs and a culture of 

coordination between the RBA, the ASIC and the APRA.83 Despite the regulatory 

provisions for cooperation and collaboration between the SARB and other financial role 

players under the FSR Act, South Africa also relies on MOUs to establish cooperation, 

collaboration and information sharing arrangements between the SARB and the FSCA, 

the PA, the FIC and the NCR. In addition, Australia established a coordinating body that 

has consultative and facilitation roles and functions with regard to inter-agency 

coordination, a body with no equivalent in the UK. Similarly, South Africa also established 

the FSCR to facilitate cooperation and collaboration between the SARB and other 

financial role players. Accordingly, the choice of Australia as a relevant comparator for 

South Africa was also influenced by the similarities that can be found in both jurisdictions 

and provide a substantive basis for comparison. The researcher draws lessons from the 

Australian experience which will be used to provide recommendations to enhance the 

regulation of cooperation and collaboration between the SARB and other financial role 

players later in this research.84 

The UK developed a statutory regulatory framework for cooperation and collaboration 

between the BOE and other financial role players such as the FCA and the PRA.85 The 

Financial Services Act creates a statutory duty for cooperation and collaboration between 

the BOE and other financial role players.86 In South Africa, the same approach is followed. 

                                                           
 http://fsi.treasury.gov.au/content/downloads/FinalReport/overview.pdf (the “Wallis Report”) 
 accessed on 13 November 2021. 
82  Schmulow 2017 Journal of International and Comparative Law 410; Van Niekerk and Van Heerden 
 2020 SALJ 140; Jensen and Kingston 2010 Butterworths Journal of International Banking and 
 Financial Law 550; North and Wilson 2020 University of New South Wales Law Journal 560. 
83  Godwin and Schmulow 2015 SALJ; Ferran and Alexander 2011 Legal Studies Research Paper 
 Series 6; also see Godwin, Li and Ramsay 2016 Hong Kong Law Journal 952; Kelly 2012 American 
 Society of International Law Proceedings 327. 
84  See Chapter 9 of this research. 
85  Georgosouli 2013 Capital Markets Law Journal 67; Kallasidou 2013 Bristol Law Review 118; 
 Goodhart CAE "The Macro-Prudential Authority: Powers, Scope and Accountability" 2011 OECD 
 Journal 97, 99; Qumba 2022 SALJ 92. 
86  Section 6 of the Financial Services Act; Buiter WH "Lessons from the 2007 Financial Crisis" 2008 
 Centre for Economic Policy Research 1, 3; Schoenmaker D and Veron N "A ‘Twin Peaks’ Vision 
 for Europe" in Godwin A and Schmulow A (eds) The Cambridge Handbook of Twin Peaks Financial 
 Regulation (Cambridge University Press 2018) 62, 65; see related comments by Schoenmaker D 
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The FSR Act provides a statutory framework for cooperation and collaboration between 

the SARB and other financial role players. It should be noted that the UK has more 

experience than South Africa and has already made efforts to correct its flaws and 

regulatory challenges with regard to cooperation and collaboration between the BOE and 

other financial role players.87 In this regard, considering that both the UK and South Africa 

follow a hard law approach, the researcher seeks to compare and contrast the statutory 

regulation of inter-agency coordination in South Africa and the UK to draw lessons for 

South Africa. 

The Financial Services Act also requires the BOE and other financial role players to enter 

into MOUs with regard to cooperation and collaboration arrangements. In addition, the 

UK has also established cooperation and collaboration arrangements to manage financial 

crises, a feature that is still lacking in South Africa. As such, the researcher submits that 

lessons can be drawn from the UK to enhance the regulation of cooperation and 

collaboration between the SARB and other financial role players to promote, protect, 

enhance and maintain financial stability and market integrity in South Africa. 

It is against this background that the UK has been selected as a relevant comparator in 

this research. The principles governing cooperation and collaboration between the central 

banks and other role players are essentially similar in the UK and South Africa. As such, 

relevant and practical lessons can be drawn from the UK to correct and enhance 

cooperation and collaboration in South Africa.  

1.11 Research methodology 

This research utilises a qualitative research methodology study based on a literature 

review and the following research methods are used: 

                                                           
 and Veron N "A ‘Twin Peaks’ Vision for Europe" 63; Ferran 2011 University of Cambridge Faculty 
 of Law Research Paper 14. 
87  See related comments by Yuan K, Paech P, Lou D and Zhou H "A Financial Regulatory Regime 
 Reform Template to Ensure Financial Stability for the Chinese Economy" 2022 China and World 
 Economy 1, 14; Alsharqawi A and Younes AS "Regulating the UK Financial System Post Crisis 
 under the Financial Services and Markets Act 2000 as Amended" 2020 Journal of Legal, Ethical 
 and Regulatory Issues 1, 3; Melecky M and Podpiera AC "Institutional Structures of Financial 
 Sector Supervision, their Drivers and Historical Benchmarks" 2013 Journal of Financial Stability 
 420, 428; Kallasidou 2013 Bristol Law Review 127. 
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a. Primary and Secondary Sources 

Primary sources are sources that are legally binding, for example, constitutions, statutes 

and case law. Secondary sources restate, discuss or explain the law and they are not 

legally binding, for example, journal articles and books. The researcher accessed relevant 

books, statutes, case law, journal articles and other relevant materials from the library. 

The researcher provides the dates on which websites were accessed on all Internet 

sources. The North West University Potchefstroom Electronic Law Journal Referencing 

style was used in this research. 

b. Relevant Case Law 

This research area is still fairly new and there has not been any decided court cases 

relating to the cooperation and collaboration between the SARB and other financial role 

players at the time the research is submitted.  

c. Relevant Legislation 

This research focuses on the regulation of cooperation and collaboration between the 

SARB and other financial role players under the FSR Act. Other relevant statutes such 

as the FICA, the NCA, the Banks Act, the Financial Services Act, the Financial Services 

and Markets Act and the APRA Act are referred to where relevant and for comparative 

purposes. 

d. Legal Historical 

Chapter two of this research provides a historical analysis. The chapter gives the 

background on cooperation and collaboration between the SARB and other financial role 

players in South Africa from 1921 when the SARB was established to 2018 when the FSR 

Act was became effective. The researcher analyses how cooperation and collaboration 

between the SARB and other role players were done in South Africa prior to the FSR Act. 

e. Comparative Analysis 

The researcher makes use of a comparative analysis of the regulation of cooperation and 

collaboration between central banks and other financial role players in the UK and 
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Australia to draw lessons from other jurisdictions. In this regard, the South African 

financial regulatory framework is compared to that of Australia and the UK.  

1.12 Statement Regarding Ethics 

This research utilised qualitative research methodology and all primary and secondary 

sources that were used were referenced. No individual or group interviews and 

questionnaires were used as instruments of research to hold discussions concerning any 

topics or issues that might be sensitive, embarrassing or upsetting to any person. No 

criminal or other disclosures requiring legal action and having potentially adverse effects, 

risks or hazards for research participants were made in the course of the study. Therefore, 

there was no need for arrangements to be made in respect of insurance and/or indemnity 

to meet the potential legal liability of the North-West University for harm to participants 

arising from the conduct of the research. 

1.13 Relevance for the Research Unit 

This research focuses on the regulation of cooperation and collaboration between the 

SARB and other financial role players, namely the PA, the FSCA, the NCR, the FIC, the 

FSCR, the FSCF, the FSOC and the FSIC, to promote, protect, enhance and maintain 

financial stability and market integrity in South Africa. Accordingly, the research falls 

under the Finance, Trade and Innovation Research Unit of the faculty of law. Moreover, 

the research falls under the banking law and Securities and Financial Markets Law 

ancillary modules under the Doctor of Laws (LLD) in Mercantile Law department of the 

faculty of law. In relation with the motivation of the study, the research exposes the 

shortcomings in the FSR Act so as to recommend some measures that could be 

employed to ensure better cooperation and collaboration between the SARB and other 

role players in order to promote and maintain financial stability and market integrity in 

South Africa. The researcher hopes that the findings of this research and/or some parts 

of this research will be published as book chapters or journal articles. 

1.14 Framework of the Thesis 

The research comprises of nine chapters including this one: 
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Chapter One is the introduction and background of the research. In this chapter, the 

researcher provides the aims, objectives, research question, literature review, scope and 

limitations of the research, statement of the problem, rationale of the study and the 

research methodology. 

Chapter Two provides the historical aspects of the cooperation and collaboration between 

the SARB and other role players to promote, protect, enhance and maintain financial 

stability and market integrity in South Africa, before the introduction of the FSR Act. The 

chapter establishes whether the concepts of cooperation and collaboration between the 

SARB and other role players were effective and consistently enforced to promote financial 

stability and market integrity in the South African institutions and financial markets. 

Chapter Three discusses the current statutory regulation of the cooperation and 

collaboration between the SARB and other financial role players to promote and maintain 

financial stability and market integrity in South African financial institutions and financial 

markets. The chapter also analyses the statutory measures introduced by the FSR Act to 

foster and to facilitate adequate cooperation and collaboration between the SARB and 

other role players. 

Chapter Four is an analysis of the role and functions of other role players under the FSR 

Act in South Africa to maintain and promote financial stability and market integrity in the 

South African financial markets. The researcher discusses the roles of the PA, the FIC, 

FSCA, NCR, FSOC, NCC, the Financial Stability Oversight Committee, the Financial 

Sector Contingency Forum, the Financial System Council of Regulators, the Financial 

Services Tribunal and the Ombud Council. In this chapter, the researcher also discusses 

how the coronavirus (COVID-19) global pandemic has affected financial stability and 

market integrity in the South African financial markets. 

Chapter Five analyses the regulation of cooperation and collaboration between the RBA 

and other relevant role players such as the APRA and ASIC to promote, protect, enhance 

and maintain financial stability and market integrity in Australian financial institutions and 

financial markets.  
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Chapter Six analyses the cooperation and collaboration between the BOE and other 

relevant role players to promote and maintain financial stability and market integrity in UK 

financial institutions and financial markets.  

Chapter Seven investigates whether there are international instruments that provide for 

cooperation and collaboration amongst financial regulatory bodies. The researcher 

examines International Best Practices on cooperation and collaboration amongst financial 

regulators. For example, the Basel Committee on Banking Supervision (BIS), the Basel 

Core Principles, the International Organisation for Securities Commissions’ Objectives 

and Principles for Securities Regulation and the International Financial Reporting 

Standards, as well as regional standards developed by regional cooperation 

mechanisms. 

Chapter Eight is an overall comparative analysis of the cooperation and collaboration of 

the central banks and other role players in South Africa, Australia and the UK. 

Chapter Nine provides recommendations regarding cooperation and collaboration 

between the SARB and other role players in South Africa. The chapter also provides 

recommendations on how the cooperation and collaboration between the SARB and other 

role players can be regulated and enforced to promote, protect, maintain and enhance 

financial stability and market integrity in South Africa.  
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CHAPTER TWO 

HISTORICAL ASPECTS OF THE COOPERATION AND COLLABORATION 

BETWEEN THE SOUTH AFRICAN RESERVE BANK AND OTHER ROLE PLAYERS   

2.1 Introduction 

This chapter traces the regulation of the cooperation and collaboration between the South 

African Reserve Bank (SARB) and other relevant role players such as the Financial 

Services Board (FSB), the Bank Supervision Department (BSD), the National Credit 

Regulator (NCR) and the National Consumer Commission (NCC) from 1921 when the 

SARB was established to 2018. Prior to the enactment of the Financial Sector Regulation 

Act88 which established express provisions to regulate cooperation and collaboration 

between the SARB and other financial role players, the regulation of inter-agency 

coordination was provided under the Banks Act.89 However, it should be noted that such 

cooperation and collaboration was not done to protect, promote, enhance and maintain 

financial stability and market integrity in South Africa.90 Instead, cooperation and 

collaboration between the SARB, the FSB and the BSD were to harmonise supervisory 

actions and for sharing relevant information for operational purposes. Despite the lack of 

express cooperation and collaboration regulations between the SARB and the BSD, the 

FSB, the NCR and the NCC to promote and protect financial stability between 1921 and 

2018, this chapter analyses inter-agency coordination prior to the FSR Act. 

                                                           
88  Financial Sector Regulation Act (FSR Act) 9 of 2017, sections 32 and 56; Shipalana P 

"Macroeconomic Policy Development: Lessons Learnt from South Africa during COVID-19" 2021 
African Portal 1, 8; Schmulow A "Retail Market Conduct Reforms in South Africa Under Twin Peaks" 
2017 Law and Financial Markets Review 164; Van Niekerk G and Van Heerden C "The Importance 
of a Legislative Framework for Co-operation and Collaboration in the Twin Peaks Model of Financial 
Regulation" South African Law Journal  2020 108, 111.  

89  Van Zyl C, Botha Z, Skerritt P and Goodspeed I Understanding South African Financial Markets 
 3rd ed (Van Schaik Publishers 2009) 12; Botha E and Makina D "Financial Regulation and 
 Supervision: Theory and Practice in South Africa" 2011 International Business and Economics 
 Research Journal 27, 28; Schmulow A "Who Will Be Doing What Under South Africa’s New ‘Twin 
Peaks’ Model” 2018 Finweek 34, 34; Qumba MF “A Comparative Analysis of the Twin Peaks Model 
of Financial Regulation in South Africa and the United Kingdom" 2022 South African Law Journal 
78, 80.  

90  Banks Act 94 of 1990, section 4(3); Van Zyl et al Understanding South African Financial Markets 
 35; Falkena H, Bamber R, Llewellyn D and Store T Financial Regulation in South Africa 2nd ed (SA 
 Financial Sector Forum 2001) 19; De Jager 2013 South African Mercantile Law Journal 495. 
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2.2  The Regulation of the Cooperation and Collaboration between the SARB and 

 Relevant Role Players from 1921 to 2018 

2.2.1 The Regulation of Cooperation and Collaboration between the SARB and other 

 Financial Role Players under the Currency and Banking Act 

The SARB was established by the Currency and Banking Act as a private institution 

tasked with the right to issue banknotes and coins, uphold the credit markets of South 

Africa, and prepare measures to manage systemic risks and financial crises in South 

Africa.91 In 1944, the Currency and Banking Act was later replaced by the South African 

Reserve Bank Act,92 whose main mandate was broadening the freedom and powers of 

the SARB by granting the SARB powers to issue currency indefinitely, protect the value 

of the South African currency and any other matter incidental hereto.93 However, it 

appears that the Currency and Banking Act made no provision for cooperation and 

collaboration between the SARB and other financial role players to fulfil its mandates. In 

other words, at this stage, there were no legislative provisions in the Currency and 

Banking Act as well as the Banks Act regulating cooperation and collaboration between 

the SARB and other role players to promote, protect and enhance financial stability and 

market integrity in South Africa.  

                                                           
91  Currency and Banking Act 31 of 1920 (Currency and Banking Act), section 3; Strakosch H "The 

South African Reserve Bank"  1921 The Economic Journal 172, 174; see related discussion by Ojo 
TA "Impact of Institutional Quality and Governance on Financial Inclusion for Women in South 
Africa: A Case of Gauteng Women Entrepreneurs" 2021 Strategic Review for Southern Africa 59, 
60; see also related discussion by Miyajima K and Yetman J "Assessing Inflation Expectations 
Anchoring for Heterogeneous Agents: Analysts, Businesses and Trade Unions" 2019 Applied 
Economics 4499, 4505. 

92  South African Reserve Bank Act 29 of 1944 (SARB Act of 1944), section 2; Vermeulen C "One 
Hundred Years of Private Shareholding in the South African Reserve Bank" 2021 Economic History 
of Developing Regions 245, 252; Rossouw J and Rossouw C "Forcing the Few: Issues from the 
South African Reserve Bank’s Legal Action Against its Delinquent Shareholders" 2017 Southern 
African Business Review 1, 6.   

93  Bradley B, Padayachee V and Rossouw J "Two of the Most Eventful Years in the History of the 
South African Reserve Bank: William Henry Clegg and Johannes Postmus and the 1931–1932 
Crisis" 2021 Economic History of Developing Regions 194, 195; see related comments by Crockett 
A “The Theory and Practice of Financial Stability" 1996 De Economist 531, 533; Schulze WG "The 
Sources of South African Banking Law - A Twenty-First Century Perspective (Part 1)" 2002 South 
African Mercantile Law Journal 438, 440. 
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2.2.2 The Regulation of Cooperation and Collaboration between the SARB and other 

 Financial Role Players under the Banks Act 

The Banks Act authorised the Registrar of Banks to conclude written arrangements 

relating to cooperation and collaboration between the SARB and other financial role 

players.94 The Registrar of Banks was required to conclude written arrangements 

regarding cooperation and collaboration with any financial institution that the Registrar 

deemed fit for cooperation and collaboration.95 These agreements were required to be in 

writing and presented in the form of Memorandums of Understanding (MOUs). However, 

it should be noted that the scope and ambit for the required cooperation and collaboration 

between the SARB and other role players were limited to supervisory matters only.96 This 

means that the Banks Act did not provide for cooperation and collaboration between 

SARB and other financial role players to promote, protect, enhance and maintain financial 

stability and market integrity.97  

According to the Banks Act, cooperation and collaboration arrangements between the 

SARB and other financial role players such as the FSB, the BSD, the NCR and the NCC 

also entailed sharing relevant information with each other.98 The Banks Act provides that 

the Registrar had to be convinced that such information shared by the SARB was 

                                                           
94  Section 4(3) of the Banks Act provided for cooperation between the SARB and a banking 

institution’s host supervisor for purposes of, inter alia, conducting on-site inspections and 
information sharing on matters of the financial status of the banking institution in question; section 
33 of the SARB Act.; Constitution of the Republic of South Africa, 1996, section 224; section 3 of 
the South African Reserve Bank Act; Fourie 2021 Economic History of Developing Regions 118; 
Bradley B, Padayachee V, and Rossouw J "Two of the Most Eventful Years in the History of the 
South African Reserve Bank: William Henry Clegg and Johannes Postmus and the 1931–1932 
Crisis" 2021 Economic History of Developing Regions 194, 195. 

95  Section 4(3) of the Banks Act; see related comments by Malan and Pretorius 2001 South African 
 Mercantile Law Journal  39; Bordo 2021 Open Economies Review 589; De Jager 2013 South 
 African Mercantile Law Journal 499;  
96  Bradley, Padayachee and Rossouw 2021 Economic History of Developing Regions 199; Fourie 
 2021 Economic History of Developing Regions 120; Rossouw 2011 Economic History of 
 Developing Regions 8. 
97  Van Niekerk The Role of the Central Bank 88; De Jager 2013 South African Mercantile Law 
 Journal 499; Van Heerden and Van Niekerk 2020 SALJ 109.  
98  Section 89 of the Banks Act; Bradley, Padayachee and Rossouw 2021 Economic History of 
 Developing Regions 197; Bordo 2021 Open Economies Review 589; De Jager 2013 South African 
 Mercantile Law Journal 499. 
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essential for the other financial role players to fulfil their roles and objectives.99 For 

example, the SARB could only share information relating to financial credit markets with 

the NCR. The researcher submits that, it seems as though the Registrar had the powers 

and authority to determine when and how the SARB can cooperate and collaborate with 

other financial role players. The advantage of this was to safeguard against cumbersome 

coordination that could affect the roles and functions of the SARB. This was also essential 

to ensure that cooperation and collaboration between the SARB and other financial role 

players such as the FSB, the NCC and the NCR were relevant and adequate for the 

fulfilment of their regulatory functions.  

To give effect to the provisions of the Banks Act, the SARB concluded an MOU to 

establish cooperation, collaboration and information sharing arrangements with the 

FSB.100 The MOU regarding cooperation and collaboration between the SARB and the 

FSB provided that the SARB and the FSB should meet regularly to discuss systemic 

issues.101 The two role players agreed to converge regularly and discuss systemic issues. 

The MOU between the BSD and the FSB provided arrangements for shared supervisory 

mandates and sharing information relating to threatening systemic events. The BSD and 

the FSB also agreed on coordinating the supervision of financial conglomerates such as 

banks, mutual banks and other financial institutions.102 It is submitted that this was one of 

the tacit ways through which cooperation between the SARB and prudential institutions 

was regulated. It should also be noted that cooperation and collaboration between the 

SARB and other role players in the past were not expressly prescribed to maintain, 

                                                           
99  Section 89 of the Banks Act; Bradley, Padayachee and Rossouw 2021 Economic History of 
 Developing Regions 197; Bordo 2021 Open Economies Review 589; De Jager 2013 South African 
 Mercantile Law Journal 499. 
100  See related comments by Rossouw 2011 Economic History of Developing Regions 12; also see 
 Fourie 2021 Economic History of Developing Regions 11; Botha and Makina 2011 International 
 Business and Economics Research Journal 25. 
101  International Monetary Fund “South Africa: Financial System Stability Assessment” 2014 IMF 
 Staff Country Reports 24; South African Reserve Bank Webpage – Publication and Notices - 
 Publication detail (8 December 1998) https://www.resbank.co.za/Publications/Detail-Item-View/ 
 Pages/Publications.aspx?sarbweb=3b6aa07d-92ab-441f-b7bf-
 bb7dfb1bedb4&sarblist=21b5222e-712 5-4e55-bb65-56fd3333371e&sarbitem=4452 accessed 29 
 March 2021.  
102  Van Niekerk The Role of the Central Bank 88; International Monetary Fund 2014 IMF Staff 
 Country Report 78; Rossouw 2011 Economic History of Developing Regions 12; also see Fourie 
 2021 Economic History of Developing Regions 119. 
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promote and enhance financial stability and market integrity in South Africa as it is under 

the FSR Act.103  This can be attributed to the fact that no express provisions conferring 

the duty to promote, maintain and enhance financial stability in South Africa on the SARB 

and other financial role players were made.104 This resulted in the dominance and 

overburdening of other role players which led to poor information sharing and cooperation 

amongst the role players.105 As such, it can be said that cooperation and collaboration 

provisions under the Banks Act were not adequate enough to promote, maintain and 

enhance financial stability and market integrity in South Africa. 

2.2.3 The Regulation of Cooperation and Collaboration between the SARB and other 

 Financial Role Players under the Financial Services Board Act 

The Financial Services Board Act106 authorised the FSB to discuss any matters of 

common interest with other financial role players, mutually assist other financial role 

players and participate in any proceedings to fulfil its roles and functions. The FSB Act 

also empowered the FSB to enter into bilateral MOUs regarding cooperation and 

collaboration with other financial role players.107 It should be noted that the FSB Act 

provided that cooperation and collaboration between the FSB and other financial role 

players were done to promote financial stability, enhance the safety and soundness of 

financial institutions, coordinate supervisory actions and share information relevant to the 

fulfilment of its roles and functions. In this regard, the researcher submits that it seems 

that the FSB was also tasked with assisting the SARB to promote and maintain financial 

stability in South Africa. However, the researcher argues that the regulations relating to 

cooperation and collaboration under the FSB Act were not adequate enough to promote, 

                                                           
103  Sections 26 and 76 of the FSR Act; see related comments by Van Niekerk and Van Heerden 2020 
 SALJ 118; Godwin 2017 Law and Financial Markets Review 155. 
104  De Jager 2013 South African Mercantile Law Journal 499; Van Heerden and Van Niekerk 2020 
 SALJ 109; see related comments by Rajendaran IFMR Finance Foundation 6. 
105  Davies and Green Global Financial Regulation 67; Collocot “Financial Regulation in South 
 Africa” 4; Rossouw 2011 Economic History of Developing Regions 15; De Jager 2013 South 
 African Mercantile Law Journal 504. 
106  Financial Services Board Act 97 of 1990 (FSB Act), section 12; Ferhani and Sayeh 2008 
 International Monetary Fund 15; see related comments by Collocot "Financial Regulation in South 
 Africa" 4; Rossouw 2011 Economic History of Developing Regions 15. 
107  Section 12 of the FSB Act; see related comments by Bradley, Padayachee and Rossouw 
 2021 Economic History of Developing Regions 199; Bordo 2021 Open Economies Review 585; De 
 Jager 2013 South African Mercantile Law Journal 501. 
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protect and maintain financial stability. There was a need for comprehensive 

arrangements to establish how the FSB could effectively cooperate and collaborate with 

the SARB to promote, protect and enhance financial stability and market integrity in South 

Africa. 

2.2.4 The Regulation of Cooperation and Collaboration between the SARB and other 

 Financial Role Players under the Financial Markets Act 

The Financial Markets Act108 provided that the FSB through the Registrar of Securities 

Services, should make necessary arrangements to cooperate and collaborate with the 

Governor of the SARB to monitor and mitigate systemic risks that threaten market 

integrity. The Financial Markets Act also provided that the cooperation and collaboration 

arrangements between the SARB and the FSB should include an arrangement to share 

information regarding any potential or actual systemic risks that threaten the integrity of 

the financial markets.109 The researcher submits that the regulation of cooperation and 

collaboration between the SARB and the FSB under the Financial Markets Act was 

focused on promoting market integrity in South Africa. In this regard, the regulation of 

cooperation and collaboration between the SARB and other financial role players under 

the Financial Markets Act was not effective and adequate enough to promote financial 

stability in South Africa. This could have been due to the roles and functions of the FSB 

which did not include the promotion and maintenance of financial stability. It should also 

be noted that prior to the FSR Act, the SARB’s financial stability mandate was not 

expressly provided in the statute.110 Nonetheless, the researcher submits that the 

regulation of cooperation and collaboration between the SARB and other financial role 

                                                           
108  Financial Markets Act 19 of 2012, section 30; see related comments by Bradley, Padayachee and 
 Rossouw 2021 Economic History of Developing Regions 199; Bordo 2021 Open Economies 
 Review 585. 
109  Section 30(2) of the Financial Markets Act; Swart L and Lawack V "Understanding the South African 
 Financial Markets: An Overview of Regulators" 2010 Obiter 619, 626; Van Zyl et al Understanding 
 South African Financial Markets 5; Goodspeed I “Twin Peaks” 2013 South African Financial Market 
 Journal 2, 6. 
110  De Jager 2013 South African Mercantile Law Journal 489; Van Heerden and Van Niekerk 2017 
 Law and Financial Markets Review 154; Van Niekerk and Van Heerden 2020 SALJ 110; see related 
 comments by Godwin 2017 Law and Financial Markets Review 186. 
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players was effective but not adequate enough to promote and enhance market integrity 

in South Africa. 

2.2.5 The Regulation of Cooperation and Collaboration between the SARB and other 

 Financial Role Players under the National Credit Act 

The National Credit Act established the NCR to regulate consumer credit provider 

institutions in South Africa.111 The NCA provides that the NCR should cooperate and 

collaborate with the SARB and other financial role players in matters of common 

interest.112 The NCA also provides that, the NCR should conclude MOUs regarding 

cooperation and collaboration to establish cooperation, collaboration and information 

sharing arrangements between the NCR and the relevant financial role player.113 It should 

be noted that the NCR is required to consult and discuss with the SARB or other relevant 

financial role players before it takes action against a credit provider. The researcher 

submits that this provision ensures that there is mutual assistance, prior consultation and 

coordinated decision making to promote transparency and consistency of action. It should 

be noted that the regulation of cooperation and collaboration between the SARB and 

other financial role players under the NCA is only mentioned for the purposes of 

enhancing the credit markets. However, the researcher argues that a stable and viable 

credit market promotes the integrity of financial markets by improving the accessibility of 

financial resources to consumers.114 Accordingly, it can be said that the regulation of 

cooperation and collaboration under the NCA promotes market integrity and there is a 

need for consistent enforcement to ensure its effectiveness and adequacy. 

                                                           
111  National Credit Act 34 of 2005 (NCA), section 2; Chitimira H and Ncube M "The Role of Regulatory 
 Bodies and other Role-Players in the Promotion of Financial Inclusion in South Africa" 2020 Acta 
 Universitatis Danubius Juridica 25, 28; Chitimira H and Magau P "A Legal Conspectus of Some 
 Role-Players in the Development of Financial Education in South Africa" 2022 EIRP Proceedings 
 360, 368. 
112  Sections 37 and 38 of the NCA; see related comments by Van Niekerk and Van Heerden 2020 
 SALJ 118; also see Chitimira and Ncube 2020 Acta Universitatis Danubius. Juridica 28; Chitimira 
 and Magau 2022 EIRP Proceedings 369. 
113  Sections 17 and 57 of the NCA. 
114  See related comments by Chitimira H and Ncube M "Overview Legislative Flaws Hampering the 
 Promotion of Financial Inclusion for the Poor and Low-Income Earners in South Africa" 2021 
 Interdisciplinary Journal of Economics and Business Law 67, 71; Chitimira and Ncube 2020 Acta 
 Universitatis Danubius. Juridica 28; Chitimira and Magau 2022 EIRP Proceedings 369. 
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2.2.6 The Establishment of Coordinating Bodies to Promote Coordination between the 

 SARB and Other Financial Role Players 

The Financial Sector Contingency Forum (FSCF) was established in 2003 to coordinate 

arrangements, plans and structures to manage financial crises in South Africa.115 The 

member institutions of the FSCF were the SARB, the National Treasury, the FSB, the 

Banking Association South Africa, the South African Insurance Association, the JSE, the 

Payments Association of South Africa, SA Bankers Services Company, South Africa's 

Central Securities Depository (Strate Limited) and the Association for Savings and 

Investment South Africa. The member institutions of the FSCF concluded a MOU to 

establish the roles and functions of each member institution to promote the optimum 

operation of the FSCF.116 The MOU also established information sharing arrangements 

between member institutions in relation to the execution of agreed actions to ensure the 

optimum operation of the whole financial system. The researcher submits that the 

establishment of the FSCF was a relevant mechanism to foster cooperation and 

collaboration between the SARB and other financial role payers in South Africa. 

Nonetheless, the FSCF did not specifically focus on promoting either financial stability or 

market integrity. Instead, the FSCF focused on ensuring regulatory coordination to ensure 

the effective operation of the whole financial system.  

It should also be noted that in 2010, plans to establish a Council of Financial Regulators 

came underway. The purpose of the council was to enhance cooperation and 

collaboration between financial role players including the BSD, FSB, NCR, FSAP and 

FIC.117 However, the project to establish the Council of Financial Regulators did not 

progress because it was considered ‘less urgent’. The SARB began publishing financial 

stability reviews every six months to improve reporting and information sharing in South 

                                                           
115  See related comments by Godwin A, Howse T and Ramsey I "Twin Peaks: South Africa’s Financial 
 Sector Regulatory Framework" 2017 SALJ 665, 670; Van Niekerk and Van Heerden 2020 SALJ 
 120; International Monetary Fund "South Africa: Financial System Stability Assessment" 13. 
116  Goodspeed 2013 South African Financial Market Journal 6; Rossouw 2011 Economic History of 
 Developing Regions 12; also see Fourie 2021 Economic History of Developing Regions 119. 
117  Ferhani and Sayeh 2008 International Monetary Fund 26; Oosterloo S and De Haan J "Central 
 Banks and Financial Stability: A Survey" 2004 Journal of Financial Stability 256, 258; Schoombee 
 D "The Stals Era of Monetary Policy in South Africa" 2003 South African Journal of Economic 
 History 31, 33. 
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Africa. In 2011, the Ministry of Finance published a document, A Safer Financial Sector 

to Serve South Africa Better (the Red Book), that suggested some considerations 

regarding cooperation and collaboration between the SARB and other role players in 

order to enhance the promotion and protection of financial stability and market integrity in 

South Africa.118 Although the FSB and the SARB took measures to enhance cooperation 

and collaboration through sharing of information to contribute to effective oversight of 

financial conglomerates, cooperation and collaboration were not effectively and uniformly 

enforced in South Africa.119 Accordingly, it can be said that despite the efforts to enhance 

cooperation and collaboration between the SARB and the FSB, the BSD, the NCC and 

the NCR, the lack of comprehensive arrangements and measures to foster cooperation 

and collaboration in South Africa resulted in poor and ineffective cooperation and 

collaboration between the SARB and other financial role players.  

In 2008, a Financial Sector Assessment Program (FSAP) was performed by the IMF and 

the World Bank in South Africa.120 The program assessed the South African financial 

regulatory framework and outlined aspects of the framework that required reform.121 

Amongst other things that needed reform, the FSAP found that there was a need to 

prioritise and strengthen cooperation, collaboration and information sharing 

arrangements between the SARB and other financial role players in South Africa.122 It 

was also found that there was need to identify regulatory gaps and overlaps and establish 

                                                           
118  Millard 2016 PER/PELJ 2; see also Van Niekerk The Role of the Central Bank 73; Van Zyl et al 
 Understanding South African Financial Markets 34; Botha and Makina 2011 International 
 Business and Economics Research Journal 28. 
119  Ferhani and Sayeh 2008 International Monetary Fund 26; see related comments by Angel and 
 McCabe 2001 Journal of Business Ethics 591; Shefrin and Statman 1993 Financial Analyst Journal 
 25; Oosterloo and De Haan 2004 Journal of Financial Stability 259. 
120  Ferhani and Sayeh 2008 International Monetary Fund 1 and 15; Botha and Makina 2011 
 International Business and Economics Research Journal 32; Bradley, Padayachee, and Rossouw 
 2021 Economic History of Developing Regions 201. 
121  Ferhani and Sayeh 2008 International Monetary Fund 7, 23-24; Botha and Makina 2011 
 International Business and Economics Research Journal 32. Rossouw 2011 Economic History of 
 Developing Regions 12; also see Fourie 2021 Economic History of Developing Regions 119. 
122  Ferhani and Sayeh 2008 International Monetary Fund 7; Rossouw J "A Selective Reflection 
 on the Institutional Development of the South African Reserve Bank Since 1921" 2011 Economic    
 History of Developing Regions 3, 4; Fourie J "Macroeconomic History in South Africa: The South 
 African Reserve Bank Centennial Special Issue" 2021 Economic History of Developing 
 Regions 117, 118. 
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clear demarcations of the roles and mandates of each regulator.123 The FSAP noted that 

the lack of mechanisms to resolve policy disagreements amongst financial role players 

was a result of poor cooperation and collaboration amongst financial role players.124 To 

address these shortcomings, the National Treasury set out proposals for a new financial 

regulatory approach that prioritised cooperation and collaboration between the SARB and 

other financial role players in South Africa. 

2.3 The Cooperation and Collaboration between the SARB and the FSB to 

 Protect Financial Stability and Market Integrity in South Africa 

The FSAP made recommendations to strengthen the cooperation, coordination and 

sharing of information between the SARB, the FSB and the NCR to protect, promote and 

enhance financial stability and market integrity in South Africa.125 Accordingly, the BSD, 

as housed by the SARB, and the FSB entered into an MOU to formalise their cooperation, 

collaboration and information sharing arrangements.126 Therefore, the MOU outlined 

mechanisms for cooperation and collaboration between the SARB and the FSB.127 The 

SARB and the FSB agreed to meet quarterly and discuss matters relating to 

unprecedented events which might threaten financial stability, the effective functioning of 

the financial markets, supervisory issues and interrelated regulatory issues regarding 

                                                           
123  Ferhani and Sayeh 2008 International Monetary Fund 23; De Jager "The South African Reserve 
 Bank: Blowing Winds of Change (Part 1)" 2013 South African Mercantile Law Journal 342, 353; 
 Botha and Makina 2011 International Business and Economics Research Journal 25; De Jager 
 2013 South African Mercantile Law Journal 504. 
124  Ferhani and Sayeh 2008 International Monetary Fund 23-24; see related comments by Malan 
 and Pretorius "The Reserve Bank, Banks and Clearing Houses in South African Law: Part 1" 
 2001 South African Mercantile Law Journal 34, 35; Malan and Pretorius "The Reserve Bank, 
 Banks and Clearing Houses in  South African Law: Part 2" 2001 South African Mercantile Law 
 Journal 62, 63; Bordo MD "Monetary Policy Cooperation/Coordination and Global Financial 
 Crises in Historical Perspective" 2021 Open Economies Review 587, 591. 
125  Viñals J and Brook PJ "The Financial Sector Assessment Program After Ten Years: Experience 
 and Reforms for the Next Decade" IMF-World Bank 28 August 2009 5; Ferhani and Sayeh 2008 
 International Monetary Fund 7; Schooner HM "The Role of Central Banks in Bank Supervision in 
 the United States and the United Kingdom" 2002 Brooklyn Journal of International Law 411, 412. 
126  Thomas R "Trade in Financial Services in Southern Africa: What Room for Negotiators Post-2008 

Financial Crisis?" 2011 South African Institute of International Affairs Research Report 8 42; 
Godwin, Howse and Ramsey 2017 South African Law Journal 696; Ferhani and Sayeh 2008 
International Monetary Fund 23-24.  

127  International Monetary Fund Monetary and Markets Department "Basel Core Principles for 
 Effective Banking Supervision: Detailed Assessment of Compliance" October 2010 4; Ferhani 
 and Sayeh 2008 International Monetary Fund 25.  
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effective cooperation and collaboration with other financial role players.128 The MOU also 

clearly outlined the mandates and duties of each party to avoid duplication of tasks and 

regulatory overlaps in relation to the regulation and supervision of financial markets in 

South Africa.129 In 2010, the SARB and the FSB hosted several supervisory meetings to 

enhance information sharing mechanisms, curb regulatory gaps within group supervision 

and help each regulator to identify potential regulatory arbitrages and systemic risks that 

may threaten financial stability and the functioning of the financial markets.130  

The FSB and the SARB also conducted regular meetings to resolve policy disagreements 

and matters involving the roles and responsibilities of the BSD, the NCR, the FIC and the 

NCC.131 This entails that the SARB and the FSB worked together to resolve disputes 

relating to financial sector regulation. Given this background, it shows that cooperation 

and collaboration between the SARB and the FSB were not done to enhance, maintain 

and promote financial stability and market integrity in South Africa. Also, such cooperation 

and collaboration were not regulated in terms of any formal legislative provision and was 

not adequate enough to promote, protect, enhance and maintain financial stability and 

market integrity in South Africa as evidenced by regulatory gaps and overlaps that 

occurred in the previous silo regulatory framework.132 The lack of a robust regulatory 

framework can be said to be one of the reasons why cooperation and collaboration 

between the SARB, the BSD, the FSB, the NCC and the NCR was not consistent.  

                                                           
128  Viñals and Brook IMF-World Bank 5; Ferhani and Sayeh 2008 International Monetary Fund 26; 
 Shefrin H and Statman H "Ethics, Fairness and Efficiency in Financial Markets" 1993 Financial 
 Analyst Journal 21, 22; Angel JJ and McCabe D "Fairness in Financial Markets: The Case of High 
 Frequency Trading" 2001 Journal of Business Ethics 585, 592-593. 
129  Ferhani and Sayeh 2008 International Monetary Fund 26; see related comments by Angel and 
 McCabe 2001 Journal of Business Ethics 591; Shefrin and Statman 1993 Financial Analyst 
 Journal 25;  
130  Ferhani and Sayeh 2008 International Monetary Fund 26; Thomas 2011 South African Institute of 
 International Affairs Research Report 44; also see Cooke P The Future of Financial Regulation: 
 The Financial Regulator (Central Banking Publications: London 1999) 23. 
131  Swart and Lawack 2010 Obiter 619, 626; Van Zyl et al Understanding South African Financial 
 Markets 5; Botha and Makina 2011 International Business and Economics Research Journal 28; 
 Goodspeed 2013 South African Financial Market Journal 6. 
132  Botha and Makina 2011 International Business and Economics Research Journal 28; De Jager 
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2.4 Cooperation and Collaboration between the SARB and the BSD to Promote, 

 Protect, Enhance and Maintain Financial Stability and Market Integrity in 

 South Africa 

The SARB was divided into different departments and each department had specific 

duties and functions to ensure effective regulation and supervision of financial 

institutions.133 The BSD cooperated with the SARB to regulate and supervise banking 

institutions to ensure financial stability and protect the interests of the customers.134 The 

BSD was also tasked with ensuring that the SARB complies with the relevant anti-money 

laundering and financing terrorism (AML/CFT) to combat money laundering activities that 

could threaten financial stability. This was effective to promote market integrity and 

financial stability by preventing money laundering activities that threaten market integrity 

and financial stability. For example, in 2014 the BSD fined four banks in South Africa to 

the value of R125 million for failure to comply with the AML/CFT laws in South Africa.135 

In this regard, it is submitted that the cooperation and collaboration between the SARB 

and the BSD contributed to the promotion and protection of financial stability and market 

integrity in South Africa. 

2.5 The Regulation of the Cooperation and Collaboration between the SARB and 

 Relevant Regulatory Bodies Post 2018 

The FSR Act came into effect in 2017 as the primary legislation for financial sector 

regulation. The FSR Act introduced a new financial regulatory architecture that is 

embedded in effective cooperation and collaboration to promote, protect, maintain and 

enhance financial stability and market integrity in South Africa.136 The FSR Act 

                                                           
133  Swart and Lawack 2010 Obiter 626; Van Zyl et al Understanding South African Financial  Markets 
 5; Botha and Makina 2011International Business and Economics Research Journal 28; 
 Goodspeed 2013 South African Financial Market Journal 6. 
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established two key financial role players, the Prudential Authority (PA) for prudential 

regulation and the Financial Sector Conduct Authority (FSCA) to regulate market 

conduct.137 The FSR Act also expressly conferred the duty to promote, protect, enhance 

and restore financial stability on the SARB.138 The FSR Act established several 

mechanisms to foster cooperation and collaboration between the SARB and other 

financial role players to promote, protect, enhance and maintain financial stability and 

market integrity in South Africa.139 For example, a statutory duty to cooperate and 

collaborate, a statutory duty to conclude MOUs regarding cooperation and collaboration 

and the establishment of bodies and forums to facilitate cooperation and collaboration 

between the SARB and other financial role players to promote, protect, enhance and 

maintain financial stability and market integrity in South Africa.140 The current statutory 

regulatory framework for cooperation and collaboration between the SARB and other 

financial role players in South Africa is discussed in detail in the next chapter of this thesis.  

2.7 Conclusion 

The researcher submits that the regulation of cooperation and collaboration between the 

SARB and other financial role players between 1921 and 2018 was characterised by the 

lack of detailed arrangements and effective measures to foster cooperation and 

collaboration between the SARB and other financial role players. The Banks Act, the 

Financial Markets Act, the FSB Act and the NCA made provisions for cooperation and 
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collaboration but the provisions were not adequate enough to foster effective inter-agency 

coordination. This follows the fact that inter-agency coordination was not done to promote 

financial stability and enhance market integrity but to fulfil supervisory roles and functions. 

The lack of adequate cooperation and collaboration arrangements to promote, protect, 

enhance and maintain financial stability and market integrity gave rise to regulatory gaps 

and overlapping functions in the financial sector. It should also be noted that the 

establishment of coordinating forums and committees at this time was ineffective due to 

the lack of underpinning regulations.141 Accordingly, the researcher submits that the 

regulation of cooperation and collaboration between the SARB and other financial role 

players prior to the enactment of the FSR Act was not robust and adequate enough to 

protect, promote, enhance and maintain financial stability and market integrity in South 

Africa.142 

The first time that cooperation and collaboration were comprehensively regulated in South 

Africa was in 2018 when the FSR Act came into effect. The FSR Act introduced the 

statutory duty to cooperate and collaborate between the SARB and other financial role 

players to promote financial stability, enhance market integrity and fulfil their regulatory 

roles and functions. Accordingly, the researcher submits that the establishment of clear 

roles and functions for the SARB and other financial role players was the first step in 

promoting effective coordination between the SARB and other financial role players in 

South Africa.143 Cooperation, collaboration, information sharing, transparency and 

accountability are key aspects of promoting, protecting, enhancing and maintaining 

financial stability.144 As such, the decision to provide for comprehensive cooperation and 

collaboration between the SARB and other financial role players is highly commendable.   

                                                           
141  Van Zyl et al Understanding South African Financial Markets 35; Falkena, Bamber, Llewellyn and 
 Store Financial Regulation in South Africa 28; see related comments by De Jager 2013 South 
 African Mercantile Law Journal 495. 
142  Section 33(2) of the SARB Act; see related comments by Rossouw 2011 Economic History of 
 Developing Regions 12; see related comments by Fourie 2021 Economic History of Developing 
 Regions 119; Botha and Makina 2011 International Business & Economics Research Journal 40 
143  Schmulow 2017 African Journal of International and Comparative Law 399; see related comments 
 by Godwin Li and Ramsay 2016 Hong Kong Law Journal 952; Van Heerden and Van Niekerk 2018 
 THRHR 645; Osode 2021 Interdisciplinary Journal of Economics and Business Law 23. 
144  Van Niekerk and Van Heerden 2020 SALJ 115; see related comments by Van Heerden and Van 
 Niekerk 2017 Law and Financial Markets Review 156; also see Van Heerden and Van Niekerk 
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The next chapter analyses the current regulatory framework for cooperation and 

collaboration between the SARB and other financial role players to promote, protect, 

enhance and maintain financial stability and market integrity in South Africa. This is done 

to determine whether the regulatory framework for cooperation and collaboration 

established under the FSR Act is robust and adequate enough to protect, promote, 

enhance and maintain financial stability and market integrity in South Africa. 

 

 

  

                                                           
 2017 Journal of Contemporary Roman Dutch Law 640; Llewellyn “Institutional Structure of 
 Financial Regulation and Supervision: The Basic Issues” 21. 
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CHAPTER THREE 

THE CURRENT STATUTORY REGULATION OF THE COOPERATION AND 

COLLABORATION BETWEEN THE SARB AND OTHER FINANCIAL ROLE PLAYERS 

IN SOUTH AFRICA 

3.1 Introduction 

The enactment of the Financial Sector Regulation Act established a statutory duty of 

cooperation and collaboration between the South African Reserve Bank (SARB) and 

other financial role players to promote and protect financial stability and market integrity 

in South Africa.145 The FSR Act confers an express mandate on the SARB to cooperate 

and collaborate with other financial role players in fulfiling its financial stability mandate.146 

The FSR Act also mandates other financial role players such as the Prudential Authority 

(PA), the Financial Sector Conduct Authority (FSCA), the National Credit Regulator 

(NCR) and the Financial Intelligence Centre (FIC), to cooperate and collaborate with the 

SARB and other financial role players to fulfil their mandates.147 To ensure effective 

cooperation and collaboration between the SARB and other financial role players, several 

mechanisms have been introduced by the FSR Act.148 For example, several committees 

and bodies were established under the FSR Act to facilitate cooperation and collaboration 

                                                           
145  Financial Sector Regulation Act 9 of 2017 (FSR Act), sections 26 and 76;  Van Niekerk GM and 
 Van Heerden CM ''The Importance of a Legislative Framework for Co-operation and Collaboration 
 in the Twin-Peaks Model of Financial Regulation'' 2020 SALJ 108, 116; Godwin A and Schmulow 
 A ''The Financial Sector Regulation Bill in South Africa, Second Draft: Lesson from Australia'' 2015 
 SALJ 756, 762; Schmulow A "Financial Regulatory Governance in South Africa: The Move 
 Towards Twin Peaks" 2017 African Journal of International and Comparative Law 393, 395.  
146  See section 26 of the FSR Act; Van Heerden C and Van Niekerk GM "Twin Peaks in South Africa: 
 A New Role for the Central Bank" 2017 Journal of Contemporary Roman Dutch Law 636, 638; see 
 related comments by Schmulow A "The Four Methods of Financial System Regulation: An 
 International Comparative Survey" 2015 Journal of Banking and Finance Law and Practice 151, 
 169; also see Qumba MF "A Comparative Analysis of the Twin Peaks Model of Financial 
 Regulation in South Africa and the United Kingdom" 2022 SALJ 78, 108. 
147  See section 76 of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 116; Qumba 2022 SALJ 
 108; see related comments by Godwin A "Introduction to Special Issue – The Twin Peaks Model 
 of Financial Regulation and Reform in South Africa" 2018 Law and Financial Markets Review 151, 
 152. 
148  Sections 26(2), 27(1), 20(1), 77(1), 79(2) and 83(1) of the FSR Act; Godwin and Schmulow 2015 
 SALJ 765-770; see related comments by Godwin A, Kourabas S and Ramsay I "Twin Peaks and 
 Financial Regulation: The Challenges of Increasing Regulatory Overlap and Expanding 
 Responsibilities" 2016 The International Lawyer 273, 275; Qumba 2022 SALJ 107. 
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in the South African financial sector.149 The importance of these mechanisms is to ensure 

that effective cooperation and collaboration are maintained between the SARB and other 

financial role players in order to promote, protect and maintain financial stability and 

market integrity in South Africa.150 It should be noted that the FSR Act is the only 

legislation that comprehensively regulates cooperation and collaboration between the 

SARB and other financial role players in South Africa.151 However, the Financial Markets 

Act152 and the Banks Act153 also make reference to the importance of cooperation and 

collaboration between the FSCA and law enforcement authorities and between the SARB 

and the PA, respectively. 

This chapter analyses the measures and mechanisms that were implemented to foster 

cooperation and collaboration between the SARB and other financial role players to 

determine whether they are robust enough to safeguard effective and proactive 

coordination in South Africa. 

3.2 The Statutory Regulation of the Cooperation and Collaboration between the 

 SARB and other Financial Role Players under the FSR Act in South Africa  

The regulation of cooperation and collaboration between the SARB and other financial 

role players is based on a hard-law approach.154 This means that the regulation of 

                                                           
149  See sections 20(1), 25(1), 79(2) and 83(1) of the FSR Act;  also see Godwin and Schmulow 2015 
 SALJ 769; see related comments by Osode PC "Two Heads are Better than One: Assessing South 
 Africa’s ‘Twin Peaks’ Financial Regulation Model" 2021 Interdisciplinary Journal of Economics and 
 Business Law 9, 17.  
150  See related comments by Osode 2021 Interdisciplinary Journal of Economics and Business Law 
 18; Qumba 2022 SALJ 112; Van Niekerk and Van Heerden 2020 SALJ 115; Godwin, Kourabas 
 and Ramsay  2016 The International Lawyer 278. 
151  Sections 26, 27, 76 and 77 of the FSR Act; Godwin and Schmulow 2015  SALJ 769; Van Niekerk 
 and Van Heerden 2020 SALJ 110; Qumba 2022 SALJ 112. 
152  Financial Markets Act 19 of 2012, section 6(3)(o), section 84(2)(b); see related comments by 
 Chitimira H Market Abuse Regulation in SADC: South Africa, Namibia, Botswana and Zimbabwe 
 (Juta Cape Town 2022) 45; see related comments by Chitimira H "Overview of Selected Role-
 Players in the Detection and Enforcement of Market Abuse Cases and Appeals in South Africa" 
 2014 Speculum Juris 108, 118; also see Chitimira H and Lawack VA "An Analysis of the General 
 Enforcement Approaches to Combat Market Abuse (Part 1)" 2012 Obiter 548, 553. 
153  Banks Act 94 of 1990, section 4(3); see related comments by De Jager J "The South African 
 Reserve Bank: An Evaluation of the Origin, Evolution and Status of a Central Bank (part 1)" 
 2006 South African Mercantile Law Journal 159, 162; Falkena H, Bamber R, Llewellyn D and Store 
 T Financial Regulation in South Africa 2nd ed (SA Financial Sector Forum 2001) 19. 
154  Sections 26(1) and 76(1) of the FSR Act; Godwin A, Howse T and Ramsay I "Twin Peaks: South 
 Africa’s Financial Sector Regulatory Framework" 2017 SALJ 665, 689; see related comments by 
 Kallasidou N "The United Kingdom's Response to Crisis: A Critical Examination of the New 
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cooperation and collaboration between the SARB and other financial role players is 

enshrined in binding legislation, namely, the FSR Act.155 Although the FSR Act also 

requires the SARB and other financial role players to conclude bilateral Memorandums 

of Understanding (MOUs) to establish their cooperation and collaboration arrangements, 

the regulation of inter-agency coordination in South Africa relies on statutory 

provisions.156 A hard law approach in this regard is often criticised for being prescriptive 

rather than outcome-focused, and also inflexible to adapt to continuously changing 

standards in the global financial markets.157 However, the researcher argues that 

statutory regulation of cooperation and collaboration between the central bank and other 

financial role players under the FSR Act enables enforcement of the duty to coordinate, 

which is a feature that cannot be found in a soft-law approach.158 This follows the fact that 

when a particular duty is established, it becomes a necessity to put in place enforcement 

measures to ensure compliance and accountability.159 It is essential for statutory 

provisions on inter-agency coordination to be supplemented by other measures to 

enhance their effectiveness and robustness.160 As such, the FSR Act establishes other 

                                                           
 Regulatory Structure of Financial Services Supervision" 2013 Bristol Law Review 117, 125; Van 
 Niekerk and Van Heerden 2020 SALJ 115. 
155  Section 26(1) and 76(1) of the FSR Act; Ferran E and Alexander K "Can Soft Law Bodies be 
 Effective? Soft Systemic Risk Oversight Bodies and the Special Case of the European Systemic 
 Risk Board" 2011 Legal Studies Research Paper Series 2, 6; Kelly CR “The Sociological Pull of 
 Soft Law" 2012 American Society of International Law Proceedings 325, 327; see related 
 comments by Kourabas S "Trends and Theory in Financial Regulation and Regulatory Design after 
 the Global Financial Crisis" in Arner D, Wan W, Godwin A, Shen W and Gibson E (eds) Research 
 Handbook on Asian Financial Law (Elgar Online 2020) 30, 41; also see Kourabas S "Improving 
 Australia’s Regulatory Framework for Systemic Financial Stability" 2018 Journal of Banking and 
 Finance Law Practice 183, 187. 
156  See sections 26, 27(1), 76 and 77(1) of the FSR Act; Qumba 2022 SALJ 108; Godwin, Howse and 
 Ramsay 2017 SALJ 690; Niekerk and Van Heerden 2020 SALJ 119. 
157  Godwin and Schmulow 2015 SALJ 769; Kourabas 2018 Journal of Banking and Finance Law 
 Practice 187; Godwin, Howse and Ramsay 2017 SALJ 689; Schmulow 2017 African Journal of 
 International and Comparative Law 396. 
158  Ferran and Alexander 2011 Legal Studies Research Paper Series 6; Kelly 2012 American Society 
 of International Law Proceedings 327; see related comments by Kourabas "Trends and Theory in 
 Financial Regulation and Regulatory Design after the Global Financial Crisis" 43; Kourabas 2018 
 Journal of Banking and Finance Law Practice 188. 
159  Godwin and Schmulow 2015 SALJ 769; see related comments by Godwin A, Li G, Ramsay I "Is 
 Australia's Twin Peaks System of Financial Regulation a Model for China (Part 2)" 2016 Hong Kong 
 Law Journal 935, 957; Godwin, Kourabas and Ramsay 2016 The International Lawyer 280; Godwin 
 A and Ramsay I "Twin Peaks – The Legal and Regulatory Anatomy of Australia’s System of 
 Financial Regulation" 2015 Journal of Banking and Finance Law and Practice 235, 240. 
160  Godwin, Li and Ramsay 2016 Hong Kong Law Journal 957; see related comments by Godwin, 
 Kourabas and Ramsay 2016 The International Lawyer 280; Ferran E and Alexander K "Can Soft 
 Law Bodies Be Effective? Soft Systemic Risk Oversight Bodies and the Special Case of the 
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measures to facilitate cooperation and collaboration between the SARB and other 

financial role players to complement the statutory duty to coordinate. For example, the 

FSR Act provides for the duty to enter into MOUs concerning cooperation and 

collaboration and it also established committees and bodies, namely, the FSCR, the FSIC 

and the FSOC to facilitate cooperation and collaboration between the SARB and other 

financial role players.161 These measures are discussed in detail below.  

3.2.1 The statutory duty to cooperate and collaborate between the SARB and other 

 financial role players under the FSR Act 

The FSR Act requires the SARB to cooperate and collaborate with other financial role 

players to fulfil its financial stability mandate.162 It should be noted that the FSR Act also 

provides for a general duty for financial sector regulators to cooperate and collaborate to 

fulfil their mandates.163 The objectives and functions of the PA and the FSCA under the 

FSR Act include the duty to cooperate with the SARB to protect, promote, enhance and 

maintain financial stability and the promotion of market integrity.164 The FSR Act also 

provides that the duty to cooperate and collaborate between the SARB and other financial 

role players includes establishing information sharing arrangements on matters of 

common interest.165 This means that the SARB is authorised to access or request access 

                                                           
 European Systemic Risk Board” 2010 European Law Review 751, 775; also see Camacho AE and 
 Glicksman RL “Functional Government in 3-D: A Framework for Evaluating Allocations of 
 Government Authority” 2014 Harvard Journal on Legislation 19, 56. 
161  See sections 20(1), 25(1), 27(1), 77(1), 79(2) and 83(1) of the FSR Act; Godwin and Schmulow 
 2015 SALJ 770; Van Niekerk and Van Heerden 2020 SALJ 119; Qumba 2022 SALJ 103; see 
 related comments by Guzman AT and Meyer TL “International Soft Law” 2010 Journal of Legal 
 Analysis 165, 171. 
162  Section 26(1)(a) of the FSR Act; Godwin, Howse and Ramsay 2017 SALJ 691; Van Heerden CM 
 and Van Niekerk GM “Twin Peaks in South Africa: A New Role for the Central Bank” 2017 Law and 
 Financial Markets Law Review 154, 156; see related comments by De Jager JJ “The South African 
 Reserve Bank: Blowing Winds of Change (Part 2)” 2013 South African Mercantile Law Journal 490, 
 496. 
163  Section 26(1)(a) of the FSR Act; see related comments by Schmulow 2017 African Journal of 
 International and Comparative Law 396; Godwin, Howse and Ramsay 2017 SALJ 691; see related 
 comments by Kallasidou 2013 Bristol Law Review 120. 
164  See sections 33(d) and 57(c) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 118; Van 
 Heerden and Van Niekerk 2017 Law and Financial Markets Review 156; see related comments by 
 De Jager 2013 South Africa Mercantile Law Journal 496. 
165  See section 26(1)(a) read with 57(1)(a) of the FSR Act; Llewellyn DT "Institutional Structure of 
 Financial Regulation and Supervision: The Basic Issues" in World Bank Seminar Aligning 
 Supervisory Structures with Country Needs Seminar (6-7 June 2006 Washington DC) 6; Godwin A 
 "Introduction to Special Issue – The Twin Peaks Model of Financial Regulation and Reform in South 
 Africa" 2017 Law and Financial Markets Review 151, 152; Van Heerden CM and Van Niekerk GM 
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to information withheld by another financial role player to fulfil its mandates. The 

researcher argues that this may result in a conflict of interest between the SARB and the 

FSCA. This follows the fact that the customer information withheld by the FSCA should 

be handled with confidentiality and giving the SARB access to such information may 

infringe on the required confidentiality.166 Accordingly, the researcher suggests that there 

should be regulations in place to control and monitor the use of the information accessed 

by the SARB, in this regard.  

The duty to cooperate and collaborate under the FSR Act is more qualified and specific.167 

The FSR Act specifically provides that the SARB should cooperate and collaborate with 

other financial role players to fulfil its financial stability mandate.168 The researcher argues 

that when a statutory duty is imposed for inter-agency coordination, it is essential to also 

establish whether the duty to cooperate and collaborate is general or specific.169 South 

Africa chose the latter. The problem with generalising the statutory duty to cooperate and 

collaborate is that it creates regulatory gaps due to the lack of substantive provisions and 

fails to provide clear and certain instructions relating to how such coordination should be 

achieved.170 On the other hand, a specific duty to cooperate and collaborate is 

ascertainable and detailed with regard to what the duty entails and how the financial role 

players should execute it procedurally.171 Nonetheless, it can also be argued that a 

                                                           
 "Twin Peaks: The Role of the South African Central Bank in Promoting and Maintaining Financial 
 Stability" 2017 THRHR 636, 639. 
166  See related comments by Georgosouli A "The FCA-PRA Coordination Scheme and the Challenge 
 of Policy Coherence"  2013 Capital Market Law Journal 62, 73; Kallasidou 2013 Bristol Law Review 
 125; see related comments by Godwin and Schmulow 2015 SALJ 765; also see Godwin, Li and 
 Ramsay 2016 Hong Kong Law Journal 957. 
167  Section 26(1)(a) of the FSR Act; see Kallasidou 2013 Bristol Law Review 120; also see Georgosouli 
 2013 Capital Market Law Journal 64; Smethurst J "Twin Peaks: Bridging the Gap. Co-ordination 
 under the New Regulatory Framework" 2012 Journal of International Banking and Financial Law 
 33, 35. 
168  Section 26 of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 115; Van Heerden and Van 
 Niekerk 2017 THRHR 642;  Qumba 2022 SALJ 103. 
169  See related comments by Godwin, Li and Ramsay 2016 Hong Kong Law Journal 957; also see 
 Guzman and Meyer 2010 Journal of Legal Analysis 171; Smethurst 2012 Journal of International 
 Banking and Financial Law 38; Ferran and Alexander 2010 European Law Review 758. 
170  See Godwin, Kourabas and Ramsay 2016 The International Lawyer 281; see related comments by 
 Godwin and Schmulow 2015 SALJ 760; also see Kourabas 2018 Journal of Banking and Finance 
 Law Practice 188; Georgosouli 2013 Capital Market Law Journal 65. 
171  Godwin, Li and Ramsay 2016 Hong Kong Law Journal 957; also see Guzman and Meyer 2010 
 Journal of Legal Analysis 171; Smethurst 2012 Journal of International Banking and Financial Law 
 38; Ferran and Alexander 2010 European Law Review 758. 
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specific duty, in this instance, could encourage a limited approach to cooperation and 

collaboration between the SARB and other financial role players by restricting such 

coordination to specified circumstances and promoting a box-ticking approach.172 For 

example, the FSR Act restricts cooperation and collaboration between the SARB, the PA, 

the FSCA, the NCR and the FIC to matters relating to financial stability and their statutory 

functions but fails to specifically stipulate how such cooperation and collaboration may be 

executed.173 The researcher argues that the failure of the FSR Act to stipulate how the 

duty to cooperate and collaborate should be executed and leaving it for the SARB and 

the relevant financial role players to establish through cooperation and collaboration 

MOUs is problematic.174 This is because MOUs regarding cooperation and collaboration 

between the SARB and other financial role players are not compulsory and are 

unenforceable. Accordingly, the researcher submits that the current position regarding 

the regulation of cooperation and collaboration under the FSR Act creates a gap that may 

render cooperation and collaboration between the SARB and other financial role players 

ineffective. This follows the fact that the FSR Act makes the duty to cooperate and 

collaborate unenforceable by failing to provide the threshold and scope of regulatory 

coordination and also incentivise the SARB and other financial role players for not 

concluding MOUs regarding such cooperation and collaboration.175  

                                                           
172  See related comments by Godwin, Li and Ramsay 2016 Hong Kong Law Journal 957; also see 
 Godwin and Schmulow 2015 SALJ 769; Guzman and Meyer 2010 Journal of Legal Analysis 171; 
 Kourabas 2018 Journal of Banking and Finance Law Practice 189. 
173  Van Niekerk and Van Heerden 2020 SALJ 108; also see Godwin and Schmulow 2015 SALJ 769; 
 Qumba 2022 SALJ 108; Group of 30 "The Structure of Financial Supervision Approaches and 
 Challenges in a Global Marketplace" 
 https://group30.org/images/uploads/publications/G30_StructureFinancialSupervision2008.pdf, 
 accessed on 7 March 2021. 
174  Sections 27(1) and 77(1) of the FSR Act; also see Basel Committee on Banking Supervision "Basel 
 Committee on Banking Supervision Principles for Effective Supervisory Colleges" 
 https://www.bis.org/publ/bcbs287.pdf accessed 15 July 2021; see a related discussion by 
 Kourabas 2018 Journal of Banking and Finance Law Practice 188; Van Heerden and Van Niekerk 
 2017 THRHR 641. 
175  Sections 26 and 76 of the FSR Act; see related comments by Van Niekerk and Van Heerden 2020 
 SALJ 115; also see Qumba 2022 SALJ 103; Godwin and Schmulow 2015 SALJ 767. 
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3.2.2 The duty to conclude MOUs regarding cooperation and collaboration between the 

 SARB and other financial role players under the FSR Act 

The FSR Act requires the SARB to enter into MOUs with other financial role players to 

establish cooperation and collaboration and information sharing arrangements to 

promote, protect, enhance and maintain financial stability and market integrity.176 The 

MOUs establish how the SARB and other financial role players will fulfil their duty to 

cooperate and collaborate, share information, delegate powers between the PA and the 

FSCA and stipulate how conflicts shall be resolved between the PA and the FSCA.177 It 

should be noted that MOUs regarding cooperation and collaboration are mere 

gentlemen’s agreements, not legally binding and therefore, unenforceable in law. The 

FSR Act provides that the failure of a financial role player to comply with the provision to 

conclude an MOU does not affect the functions and powers of the financial role player.178 

The researcher argues that this provision creates room for boycotting and non-

compliance with the duty to cooperate and collaborate by the financial role players. It also 

limits the extent of accountability measures that can be implemented to ensure the 

effectiveness of cooperation and collaboration between the SARB and other financial role 

players.  

According to Godwin and Schmulow,179 consistency and accountability underpin the 

effectiveness of cooperation and collaboration between the central bank and other 

financial role players. The researcher submits that the lack of stringent provisions to 

compel the SARB and other financial role players to conclude MOUs regarding 

                                                           
176  Sections 27(1) and 77(1) of the FSR Act; Godwin A, Li G and Ramsay I "Is Australia’s ‘Twin Peaks’ 
 System of Financial Regulation a Model of China?" 2016 CIFR Research Working Paper 1, 14; see 
 related comments by Xu X "China State Council Launched New Financial Coordination 
 Mechanism" 2013 National Law Review 5, 7; see related comments by Kourabas 2018 Journal of 
 Banking and Finance Law Practice 187. 
177  Sections 27(1) and 77(1) of the FSR Act; Godwin and Schmulow 2015 SALJ 767; Van Niekerk and 
 Van Heerden 2020 SALJ 125; see related comments by Godwin A "Surveying the Twin Peaks of 
 Australia's Financial System" in McCracken S and Griffiths S (eds) Making Banking and Finance 
 Law: A Snapshot (Sydney: Ross Parsons, 2015) 11. 
178  Sections 27(4) and 77(4) of the FSR Act; Godwin and Schmulow 2015 SALJ 767; Kourabas 2018 
 Journal of Banking and Finance Law Practice 187; Georgosouli 2013 Capital Market Law Journal 
 65. 
179  Godwin and Schmulow 2015 SALJ 758; Godwin, Li and Ramsay 2016 Hong Kong Law Journal 
 953; see related comments by Godwin, Howse and Ramsay 2017 SALJ 691; also see Kallasidou 
 2013 Bristol Law Review 120. 
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cooperation and collaboration under the FSR Act is problematic.180 This follows the fact 

that the FSR Act does not provide comprehensive details regarding how the SARB and 

other financial regulators should coordinate with each other, and such arrangements 

should be made in bilateral MOUs. Concurrently, the conclusion of these MOUs is not 

mandatory and the failure to enter into an MOU regarding cooperation and collaboration 

does not affect the functions of the financial role player.181 Consequently, the failure of 

any financial role player to enter into an MOU concerning cooperation and collaboration 

could result in ineffective coordination, non-compliance and may threaten financial 

stability and market integrity due to a lack of coordination arrangements and clear 

demarcation of responsibilities. Accordingly, the researcher submits that there exists a 

gap in the regulation of the duty to conclude bilateral MOUs concerning cooperation and 

collaboration between the SARB and other financial role players. The researcher submits 

that there is a need for provisions to compel the SARB and other financial role players to 

conclude MOUs regarding cooperation and collaboration. Such provisions will promote 

compliance, transparency and consistent enforcement of the duty to cooperate and 

collaborate between the SARB and other financial role players. 

To date, the SARB has concluded several MOUs regarding cooperation and collaboration 

arrangements with other financial role players such as the PA, the FSCA, the FIC and the 

NCR. It should be noted that these MOUs were concluded in terms of financial sector 

laws such as the FSR Act, the Financial Intelligence Centre Act, the Banks Act, the 

Financial Markets Act and the National Credit Act.182  

                                                           
180  See sections 27(4) and 77(4) of the FSR Act; also see Van Niekerk and Van Heerden 2020 SALJ 
 110; see related comments by Qumba 2022 SALJ 108; Kourabas 2018 Journal of Banking and 
 Finance Law Practice 187. 
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182  See section 27(1) and 77(1) of the FSR Act; Financial Intelligence Centre Amendment Act 1of 2017 
 (FICA), section 4(b); National Credit Act 34 of 2005, section 17; section 6(3)(o) of the Financial 
 Markets Act; section 4 of the Banks Act. 
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3.2.2.1 MOU Regarding Cooperation, Collaboration and Information Sharing  

  Arrangements between the SARB and the PA 

The MOU concluded between the SARB and the PA in 2018 embodies cooperation, 

collaboration, information sharing, support and mutual assistance arrangements between 

the SARB and the PA in fulfiling their mandates.183 In this MOU, the SARB and the PA 

establish their intention to promote a good relationship so as to enhance coordination, 

mutual assistance and common understanding when their responsibilities overlap.184 The 

acknowledgement that overlaps may occur between the SARB and the PA in this MOU 

is concerning. It is more concerning to note that the MOU also fails to establish measures 

that can be implemented to prevent potential regulatory overlaps between the SARB and 

the PA.185 Regulatory overlaps between the SARB and the PA may affect the promotion 

and maintenance of financial stability and cause cumbersome cooperation and 

collaboration between the SARB and other financial role players.186  

The researcher argues that more could have been done to enhance cooperation and 

collaboration between the SARB and the PA in this MOU.187 The MOU regarding 

cooperation and collaboration between the SARB and the PA is not legally binding and is 

unenforceable. Considering that the PA and the SARB have a close relationship because 

they share the same administration, and the PA is housed by the SARB, regulatory 

overlaps and blurred boundaries are likely to occur. As such, the MOU between the SARB 
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and the PA needed to include measures to prevent potential regulatory overlaps rather 

than make post facto arrangements to deal with such overlaps after they occur. In this 

regard, the researcher submits that the MOU regarding cooperation between the SARB 

and the PA is not adequate enough to promote effective coordination between the SARB 

and the PA. 

3.2.2.2 MOU Regarding Cooperation, Collaboration and Information Sharing  

  Arrangements between the SARB and the FSCA 

In 2018, the SARB and the FSCA concluded an MOU to formally establish a relationship 

of mutual assistance, information sharing and cooperation and collaboration to fulfil their 

objectives as required by the FSR Act.188 However, the MOU is non-binding and cannot 

be legally enforced. In this MOU, the SARB and the FSCA identify specific areas in which 

they intend to cooperate and collaborate to minimise duplication of tasks and regulatory 

gaps.189 Unlike the FSR Act, the MOU regarding cooperation and collaboration between 

the SARB and the FSCA stipulates express provisions regarding the responsibilities of 

the SARB and the FSCA to promote and protect financial stability and market integrity.190 

This MOU promotes cooperation and collaboration between the SARB and the FSCA by 

stating that the two should meet regularly to discuss and share information relating to 

matters of common interest upon request by the other.191 However, it should be noted 

that the MOU does not stipulate how the SARB and the FSCA should cooperate and 

collaborate to manage financial crises.192 The researcher submits that the lack of 
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cooperation and collaboration arrangements to manage systemic risks in South Africa 

could result in ineffective coordination between the SARB and other financial role players, 

especially during financial crises. The researcher submits that it is important for the SARB 

and the FSCA to establish cooperation and collaboration arrangements to avoid 

cumbersome coordination during a financial crisis. This MOU also fails to establish 

cooperation and collaboration arrangements with law enforcement authorities to deter, 

detect, investigate and remedy identified criminal acts that may affect financial stability 

and market integrity. The researcher suggests that the MOU between the SARB and the 

FSCA should incorporate measures regarding cooperation and collaboration with the 

SAPS and the courts to manage and prevent criminal conduct that threatens financial 

stability and market integrity in South Africa. 

3.2.2.3 MOU Regarding Cooperation and Collaboration between the European Securities 

 and Markets Authority (ESMA), the SARB, the FSCA and the PA 

The Basel Committee on Banking Supervision (BCBS) recommends cross-border 

cooperation and collaboration between central banks and financial role players.193 The 

BCBS Core Principles for Effective Banking Supervision provides principles for 

international cooperation and collaboration between central banks and other financial role 

players.194 As such, the SARB, the FSCA and the PA concluded a MOU with the ESMA 
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to establish cooperation and collaboration and information sharing arrangements with 

regards to Covered Central Counterparties (Covered CCPs).195 South Africa’s efforts to 

comply with international best practices on cooperation and collaboration in this regard 

are commendable. The purpose of this MOU is to promote market integrity by creating a 

platform for the ESMA and the South African financial regulatory authorities to share 

information, assess compliance and perform ongoing monitoring of established CCPs.196 

However, it should be noted that this MOU does not create legally binding obligations on 

the parties. This MOU can also be viewed as an establishment of a relationship between 

the ESMA and the South African financial regulatory authorities. It is important for South 

Africa to actively participate in promoting global market integrity because it also stands 

the risk of being affected by global financial markets trends or financial crises.197 This 

MOU was recently concluded, and it remains to be seen whether it is adequate enough 

to enhance the protection and promotion of market integrity in South Africa. Nonetheless, 

the researcher submits that this MOU is important for the South African financial 

regulatory authorities as it provides an opportunity for cross-border cooperation and also 

enhances the promotion of market integrity. 
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3.2.3 The Establishment of Bodies and Committees to Facilitate Cooperation and 

 Collaboration between the SARB and Other Financial Role Players under the FSR 

 Act 

The FSR Act established four committees and bodies to facilitate cooperation and 

collaboration between the SARB and other financial role players to promote, protect, 

enhance and maintain financial stability.198 The Financial Stability Oversight Committee 

(FSOC) was established to facilitate cooperation and collaboration between the SARB 

and financial sector regulators in all matters relating to financial stability.199 The Financial 

Sector Inter-Ministerial Council (FSIC) was also established to facilitate cooperation and 

collaboration between Cabinet members administering financial sector regulation and 

supervision laws.200 South Africa also borrows from Australia in terms of establishing the 

Financial System Council of Regulators (FSCR), a structure with no equivalent in the case 

of the UK.201 The purpose of the Australian body is to facilitate inter-agency coordination 

and create a platform for dialogue between the central bank and the most important 

financial regulators in Australia.202 Similarly, the FSCR facilitates cooperation and 

collaboration, consultation and consistency of action by creating a forum for discussion 

of all matters of common interests between senior officers of its constituent institutions.203 
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The FSCR comprises senior officials from the Department of Trade and Industry (DTI), 

the Department of Health, the NCR, the FIC, the Council for Medical Schemes, the 

National Consumer Commission (NCC) and the Competition Commission.204 The 

membership of the FSCR raises some queries, especially considering that it is the 

coordinating body in South Africa. By contrast, the CFR in Australia comprises the “most 

important” financial role players in Australia, the RBA, the APRA, the ASIC and the 

Australian Treasury.205 The researcher argues that the same approach could have been 

adopted in South Africa. The SARB, the PA and the FSCA should have been included as 

constituent institutions of the FSCR to ensure high-level cooperation and collaboration 

between the SARB and other financial role players. The current membership of the FSCR 

could have been a platform for the most important financial role players to meet, share 

information, discuss matters of common interest and coordinate responses to potential 

systemic risks.206 As it stands, there is no forum or platform for the SARB, the PA, the 

FSCA and the National Treasury to meet, share information and discuss financial 

regulation matters in South Africa. In this regard, the researcher argues that the 

membership of the FSCR limits the adequacy and effectiveness of the body to facilitate 

cooperation and collaboration between the SARB and other financial role players as it 

fails to bring together the key financial role players in South Africa. This should be 

revisited to ensure optimum cooperation and collaboration between the SARB and other 

financial role players to promote, protect, enhance and maintain financial stability and 

market integrity.  
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The FSCR has a statutory basis.207 However, the FSR Act does not stipulate any other 

substantive powers and functions of the FSCR except for its role to facilitate cooperation 

and collaboration.208 Whether a coordinating body should have legal powers and 

functions that are separate from its member institutions depends on the preferences and 

the financial regulatory architecture of each country.209 The researcher submits that 

express statutory provisions on the duties and functions of the FSCR could increase 

transparency and accountability.210 However, establishing express responsibilities for the 

FSCR in the statute may also cause blurry boundaries between the FSCR and its member 

institutions.211 This follows the fact that establishing legal powers and functions for the 

FSCR entails transferring some powers and functions of its member institutions to the 

FSCR, with the risk of causing blurry boundaries and regulatory overlaps.212 Be that as it 

may, the researcher argues that there is a need for a coordinating body to possess legal 

functions to promote the enforceability of the financial role players’ duty to cooperate and 

collaborate to fulfil their objectives.213 The researcher also submits that, to ensure 

effective cooperation and collaboration between the SARB and other financial role 

                                                           
207  Godwin and Schmulow 2015 SALJ 765; Kourabas 2018 Journal of Banking and Finance Law 
 Practice 187; Schmulow 2015 Journal of Banking and Finance and Practice 300; Godwin, Howse 
 and Ramsay 2016 CIFR Working Paper 10. 
208  See section 79(3) of the FSR Act. 
209  See Fisk A and Pollari I "Financial System Inquiry KPMG Submission" Financial Services (23 
 March 2014) 6; Correia de Brito, A, Kauffmann C and Pelkmans J "The Contribution of Mutual 
 Recognition to International Regulatory Co-operation" 2016 OECD Regulatory Policy Working 
 Papers 15; Jensen and Kingston 2010 Butterworths Journal of International Banking and Financial 
 Law 553; Godwin, Li and Ramsay 2016 Hong Kong Law Journal 958. 
210  See related comments by Fisk and Pollari Financial Services 6; Godwin, Howse and Ramsay 2016 
 CIFR Working Paper 10; Godwin, Li and Ramsay 2016 Hong Kong Law Journal 949; Godwin and 
 Schmulow 2015 SALJ 769. 
211  See related comments by Fisk and Pollari Financial Services 6; Godwin, Howse and Ramsay 2016 
 CIFR Working Paper 10; Godwin, Li and Ramsay 2016 Hong Kong Law Journal 949; Godwin and 
 Schmulow 2015 SALJ 769. 
212  Godwin, Li and Ramsay 2016 Hong Kong Law Journal 949; Godwin and Schmulow 2015 SALJ 
 769; see related comments by Jensen and Kingston 2010 Butterworths Journal of International 
 Banking and Financial Law 556; also see Fisk and Pollari Financial Services 7. 
213  See related comments by Godwin and Schmulow 2015 SALJ 770; Godwin, Li and Ramsay 2016 
 Hong Kong Law Journal 949; Godwin, Howse and Ramsay 2016 CIFR Working Paper 10; Fisk and 
 Pollari Financial Services 7. 



59 
 

players, the coordinating body must be viewed as a facilitator for inter-agency 

coordination and not the only channel for coordination.214 

3.3 Flaws and Challenges Affecting Effective Cooperation and Collaboration 

 between the SARB and other Financial Role Players in South Africa 

The regulation of cooperation and collaboration between the SARB and other financial 

role players is not flawless. The FSR Act is still fairly new such that it is much too soon to 

determine whether the regulatory framework for cooperation and collaboration under the 

FSR Act is robust and effective enough to promote, protect, enhance and maintain 

financial stability and market integrity in South Africa.215 However, the researcher submits 

that several flaws can be pronounced from the statutory regulation of cooperation and 

collaboration between the SARB and other financial role players in South Africa. These 

flaws are discussed in detail below and suggested recommendations, drawn from the 

lessons from Australia and the UK are discussed later in this thesis. 

3.3.1 The Lack of Detailed Cooperation and Collaboration Arrangements to Manage 

 Financial Crises  

According to Van Niekerk and Van Heerden, a financial crisis may cause confusion, 

especially regarding the powers, roles and functions of each financial role player.216 As 

such, it is important to establish cooperation and collaboration arrangements that stipulate 

the roles and functions of each financial role player with regard to managing a financial 

crisis, according to the nature of the crisis. In this regard, the researcher argues that the 

lack of detailed provisions regarding cooperation and collaboration between the SARB 
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and other financial role players to manage systemic risks is problematic.217 Although the 

FSCF was established to identify systemic risks and manage crisis, the FSR Act does not 

provide how the SARB and other financial role players should coordinate to manage a 

financial crisis.218 More so, there is no MOU regarding cooperation, collaboration, 

information sharing and mutual assistance arrangements between the SARB and other 

financial role players for crisis management. In this regard, the researcher submits that 

the lack of detailed statutory provisions and arrangements on cooperation and 

collaboration between the SARB and other financial role players to manage a crisis could 

result in cumbersome and ineffective coordination during a crisis. There is a need for a 

MOU that establishes cooperation and collaboration arrangements between the SARB 

and other financial role players to manage a financial crisis. 

3.3.2 The Lack of Cooperation and Collaboration Arrangements between the SARB, 

 Other Financial Role Players and the Law Enforcement Agencies 

The lack of cooperation and collaboration arrangements between the SARB, financial 

sector regulators and law enforcement agencies under the FSR Act could threaten market 

integrity and financial stability in South Africa. Law enforcement agencies such as the 

South African Police Service (SAPS), the Hawks and the National Prosecuting Authority 

(NPA) do not have established responsibilities in relation to the protection and promotion 

of financial stability and market integrity in South Africa.219 The effect of this regulatory 

gap could lead to an increase in financial crime due to a lack of adequate enforcement 

measures, and this may threaten market integrity and financial stability in South Africa. 

South Africa currently stands a chance of being grey-listed by the Financial Action Task 

Force (FATF) due to strategic deficiencies in combating money laundering and terrorist 
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financing.220 The grey-listing of South Africa by the FATF could affect the integrity of South 

African financial markets due to the loss of mutual trust and investor confidence in South 

Africa by other international financial market participants.221 The researcher submits that 

the lack of coordination arrangements between the SARB and law enforcement agencies 

could have contributed to the current position, considering the statistics of reported 

financial crime matters in South African courts.222 It is evident that there is a limited 

working relationship between South African financial institutions and law enforcers. The 

FSR Act could have promoted a relationship between the SARB, financial role players 

and law enforcement agencies by providing express regulations on cooperation and 

collaboration in this regard. 

In the recent case of South African Reserve Bank and Another In re Michael Johannes 

Jooste N.O and Others, the lack of cooperation and collaboration between the SARB, 

other financial role players and law enforcement authorities was evident.223 Views have 

been shared on the SARB’s move to attach Jooste’s assets as the NPA was expected to 

make this move, rather than the SARB.224 The unfolding of events in this matter reiterates 

a lack of proactive cooperation and collaboration between the SARB and the law 

enforcement agencies in South Africa. Therefore, the researcher submits that there is a 

need for measures to foster cooperation and collaboration between the SARB, the FIC, 
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the NPA, the SAPS and the Asset Forfeiture Unit (AFU) to promote, protect, enhance and 

maintain financial stability and market integrity in South Africa. 

3.3.3 The Lack of Consistent Provisions to Enforce the Duty to Cooperate, Collaborate 

 and Conclude MOUs Regarding Cooperation and Collaboration Arrangements 

 between the SARB and Other Financial Role Players 

The FSR Act expressly confers a duty to cooperate and collaborate upon the SARB and 

other financial role players.225 The FSR Act further provides that the SARB should 

conclude MOUs regarding cooperation and collaboration with other financial role players 

to establish coordination and information sharing arrangements.226 However, there are 

no provisions relating to the enforcement of these duties under the FSR Act. The FSIC, 

the FSOC and the FSCR are only tasked with facilitating cooperation and collaboration 

between the SARB and other financial role players, and this does not entail a duty to 

enforce.227 Instead, the FSR Act provides that the failure to comply with the duty to 

conclude MOUs regarding cooperation and collaboration will not affect the functions and 

actions of the SARB or any financial role player.228 The researcher argues that this 

provision does not encourage consistency and compliance with the duty to coordinate 

between the SARB and other financial role players and should be reconsidered. The FSR 

Act incentivises non-compliance by not enforcing penalties when the SARB or other 

financial role players fails to comply with the duty to coordinate.229 Accordingly, the 

researcher submits that the FSR Act should provide regulations to enforce the duty to 

cooperate and collaborate between the SARB and other financial role players. 
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The FSR Act authorises the SARB to mandate compliance with the duty to cooperate and 

collaborate in all matters relating to financial stability only.230 This means that the SARB 

has powers to mandate other financial role players to coordinate, share information and 

adhere to arrangements established in a MOU as far as financial stability is concerned.231 

However, the SARB’s powers in this regard do not extend to general cooperation and 

collaboration nor cooperation and collaboration for the purposes of market integrity.232 

This follows the fact that the FSR Act specifically provides that the SARB may compel a 

financial regulator to cooperate and share information regarding financial stability only.233 

Accordingly, there is a lack of general enforcement measures of the duty to cooperate 

and this may affect the effectiveness and robustness of the statutory regulation of 

cooperation and collaboration between the SARB and other financial role players to 

protect, promote, enhance and maintain financial stability and market integrity in South 

Africa. 

3.4 The Statutory Regulation of Cooperation and Collaboration between the 

 SARB and other Financial Sector Role Players under the Financial Markets 

 Act and the Banks Act 

3.4.1 Banks Act 

The Banks Act does not provide comprehensive regulations relating to regulatory 

cooperation and collaboration between the SARB and other financial sector role players. 

The Banks Act only provides that the PA may cooperate and collaborate with any financial 

role player that the PA deems fit.234 The Banks Act provides that the PA may enter into 

written cooperation arrangements or conclude MOUs with any financial institution to 
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establish cooperation and collaboration arrangements.235 It should be noted that the 

Banks Act provides no further provisions relating to inter-agency coordination. As such, it 

can be said that the regulation of cooperation and collaboration between the SARB and 

other financial role players relies on the provisions under the FSR Act.236 

3.4.2 Financial Markets Act 

The Financial Markets Act provides that the FSCA must make adequate arrangements 

for effective cooperation and collaboration with the SARB to monitor and manage 

systemic risks.237 It should be noted that the Financial Markets Act expressly provides 

that such cooperation and collaboration must be effective enough to promote and 

enhance market integrity. However, the Financial Markets Act does not provide further 

regulations regarding cooperation and collaboration between the FSCA and the SARB. 

As such, the researcher submits that the FSR Act is the only legislation that 

comprehensively regulates cooperation and collaboration between the SARB and other 

financial role players in South Africa. 

3.5 Cooperation and Collaboration between the SARB and other Financial Role 

 Players during the COVID-19 Pandemic  

The enactment of the FSR Act brought about a new financial regulatory architecture that 

requires high-level cooperation and collaboration between the SARB and other financial 

role players to promote, protect, enhance and maintain financial stability and market 

integrity in South Africa.238 In this regard, cooperation and collaboration between the 
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 Review 151; see related comments by Llewellyn DT "Institutional Structure of Financial Regulation 
 and Supervision: The Basic Issues" in World Bank Seminar Aligning Supervisory Structures with 
 Country Needs Seminar (6-7 June 2006 Washington DC) 16; Van Niekerk and Van Heerden 2020 
 SALJ 115. 
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SARB and other financial role players needed to remain proactive during the COVID-19 

pandemic. Such cooperation and collaboration were essential during the pandemic to 

enable the SARB and other financial role players to coordinate their response towards 

the potential threats posed by the pandemic on financial stability and market integrity.239 

Financial institutions experienced unusual pressure due to the increased demands and 

needs of financial customers during the pandemic, and there was a need for coordination 

to provide supervisory and regulatory relief to financial customers and the financial 

system.240 The researcher submits that there was proactive cooperation and collaboration 

between the SARB, the FSCA and the PA during the pandemic.241 

3.5.1 Cooperation and Collaboration between the SARB, the PA and the NCR during 

 the COVID-19 Pandemic 

The COVID-19 pandemic directly and indirectly affected financial stability and the integrity 

of financial markets globally.242 For example, the COVID-19 pandemic gave rise to the 

need to re-price and re-position financial products in South Africa. To provide immediate 

supervisory and regulatory relief, the PA collaborated with the SARB to lower the liquidity 

coverage ratio, reduce capital requirements and offer capital relief on restructured loans 

by reducing interest rates.243 The SARB, the PA and the NCR cooperated and 

collaborated on matters relating to credit markets and services by lowering interest rates 

                                                           
239  See related comments by Godwin and Schmulow 2015 SALJ 764; Brown G and Susskind D 
 "International Cooperation during the COVID-19 Pandemic" 2020 Oxford Review of Financial Policy 
 Journal 64, 70; Susskind D and Vines D "The Economics of the COVID-19 Pandemic: An 
 Assessment" 2020 Oxford Review of Economic Policy Journal 1, 9; Osode 2021 Interdisciplinary 
 Journal of Economics and Business Law 23. 
240  Prudential Authority “Annual Report 2020/21” 
 https://www.resbank.co.za/en/home/publications/publication-detail-pages/reports/pa-annual-
 reports/2021/PrudentialAuthority-Annual-Report-2020-2021 accessed 25 August 2022; Prudential 
 Authority “Regulatory Strategy 2021-2024” https://www.resbank.co.za/content/dam/sarb/what-we-
 do/prudential-regulation/PA%20Regulatory%20and%20Supervisory%20Strategy%202021.pdf 
 accessed 25 August 2022; see related comments Brown and Susskind 2020 Oxford Review of 
 Economic Policy 9; also see Bank of England 2021 England’s Citizens Panel 3. 
241  Prudential Authority "Annual Report 2020/21" 7; see related comments by Qumba 2022 SALJ 105. 
242  Chitimira Market Abuse Regulation in SADC 176; Osode 2021 Interdisciplinary Journal of 
 Economics and Business Law 17; Qumba 2022 SALJ 103; Susskind and Vines 2020 Oxford 
 Review of Economic Policy Journal 5. 
243  Prudential Authority "Annual Report 2020/21” 8; Prudential Authority "Regulatory Strategy 2021-
 2024" 15; see related comments by Brown and Susskind 2020 Oxford Review of Economic Policy 
 9; Susskind and Vines 2020 Oxford Review of Economic Policy Journal 7. 
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and restructuring credit payment plans.244 This ensured that financial institutions and 

consumers did not incur more debt than they could afford as a result of the pandemic. 

3.5.2 Cooperation and Collaboration between the FSCA, the FIC and the PA during the 

 COVID-19 Pandemic 

The PA collaborated with the FSCA to implement temporary regulatory and supervisory 

measures to alleviate the financial stress experienced by other financial institutions in the 

insurance industry.245 The cooperation and collaboration between the PA and the FSCA 

during the COVID-19 pandemic protected and maintained financial stability and market 

integrity by allowing financial institutions to continue with their operations without 

regulatory action when their solvency coverage ratio dropped as a result of the 

pandemic.246 However, it should be noted that cooperation and collaboration between the 

FIC and other financial role players with regard to reporting and detecting unusual 

transactions were difficult to maintain. This was a result of continuously re-priced and re-

structured financial services which made it difficult to detect transaction irregularities 

during the period of the pandemic.247 Nonetheless, the researcher submits that there was 

proactive cooperation and collaboration between the SARB, the PA, the NCR and the 

FSCA to promote, protect and enhance financial stability and market integrity during the 

COVID-19 pandemic in South Africa.248 

                                                           
244  Prudential Authority "Regulatory Strategy 2021-2024" 28. 
245  Prudential Authority "Annual Report 2020/21" 8; Prudential Authority "Regulatory Strategy 2021-
 2024" 15; see related comments by Brown and Susskind 2020 Oxford Review of Economic Policy 
 9; Susskind and Vines 2020 Oxford Review of Economic Policy Journal 8. 
246  Prudential Authority "Annual Report 2020/21" 8; Prudential Authority "Regulatory Strategy 2021-
 2024" 15; Qumba 2022 SALJ 103; Cordray R, Thompson DE and Peterson CL "Consumer 
 Financial Protection in the COVID-19 Crisis: An Emergency Agenda" 2020 
 https://ssrn.com/abstract=3569357 accessed 18 April 2022; Hafiz H, Oei S, Ring D and Schnitser 
 N "Regulating in Pandemic: Evaluating Economic and Financial Policy Responses to the 
 Coronavirus Crisis” 2020 https://ssrn.com/abstract=3569357 accessed 12 April 2021. 
247  Osode 2021 Interdisciplinary Journal of Economics and Business Law 25; see related 
 comments by Cordray, Thompson and Peterson "Consumer Financial Protection in the COVID-19 
 Crisis: An Emergency Agenda" 5; Prudential Authority "Regulatory Strategy 2021-2024" 28; Brown 
 and Susskind 2020 Oxford Review of Economic Policy 9; 
248  See related comments by Osode 2021 Interdisciplinary Journal of Economics and Business Law 
 25; see related comments by Cordray, Thompson and Peterson "Consumer Financial Protection in 
 the COVID-19 Crisis: An Emergency Agenda" 5. 



67 
 

3.6 Conclusion 

From the discussion above, it can be asserted that the FSR Act is the key legislative tool 

that regulates cooperation and collaboration between the SARB and other financial role 

players in South Africa.249 The Banks Act and the Financial Markets Act merely make 

reference to the duty to cooperate and collaborate, but do not comprehensively regulate 

cooperation and collaboration between the SARB and other financial role players. The 

researcher concludes that the statutory regulation of cooperation and collaboration 

between the SARB and other financial role players provided under the FSR Act is not 

flawless. Several flaws and challenges that were identified above affect the effectiveness 

and adequacy of the statutory regulation of cooperation and collaboration between the 

SARB and other financial role players to protect, promote and enhance financial stability 

and market integrity. The FSR Act fails to provide for the consistent enforcement of the 

duty to cooperate and collaborate. The provision that the failure by a financial role player 

to conclude a MOU regarding cooperation and collaboration does not affect its functions 

should be reconsidered. The resilience and success of the current financial regulatory 

framework in South Africa rely on effective cooperation and collaboration between the 

SARB and other financial role players to promote financial stability and to enhance market 

integrity. Accordingly, it is important that the flaws and challenges identified in this 

research be adequately addressed to promote, protect, enhance and maintain financial 

stability in South Africa. The non-binding nature of the MOUs regarding cooperation and 

collaboration between the SARB and other financial role players should also be 

reconsidered to ensure the enforceability of the duty to cooperate and collaborate. The 

researcher recommends measures that can be implemented by policymakers to ensure 

the adequacy and enhanced effectiveness of cooperation and collaboration between the 

SARB and other financial role players.250 

The next chapter critically discusses the roles and functions of the SARB and other 

financial role players to promote, protect, enhance and maintain financial stability and 

                                                           
249  See sections 20, 25, 26, 27, 76, 77, 79 and 83 of the FSR Act; also see Van Niekerk and Van 
 Heerden 2020 SALJ 113; Godwin and Schmulow 2015 SALJ 758; Godwin, Howse and Ramsay 
 2017 SALJ 70. 
250  See chapter 9 of this thesis. 
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market integrity in South Africa. This is done to determine how the financial role players 

should fulfil their roles and responsibilities in cooperation and collaboration. 
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CHAPTER FOUR 

THE ROLES AND FUNCTIONS OF THE SOUTH AFRICAN RESERVE BANK AND 

OTHER FINANCIAL SECTOR ROLE PLAYERS IN THE PROMOTION AND 

PROTECTION OF FINANCIAL STABILITY AND MARKET INTEGRITY IN SOUTH 

AFRICA 

4.1 Introduction 

Cooperation and collaboration between the South African Reserve Bank (SARB) and 

other financial role players such as the Prudential Authority (PA), the Financial Sector 

Conduct Authority (FSCA), the National Credit Regulator (NCR), the Financial Intelligence 

Centre (FIC), the Financial Stability Oversight Committee (FSOC), the Financial Sector 

Contingency Forum (FSCF), the Financial Sector Council of Regulators (FSCR), the 

Financial Sector Inter-Ministerial Council (FSIC) and relevant Cabinet Ministers are 

essential for the promotion, protection, enhancement and maintenance of financial 

stability and market integrity in South Africa.251 This follows the fact that the roles and 

functions of the financial sector regulators are interconnected and can be achieved 

through optimum coordination with each other.252 Several measures have been 

established under the Financial Sector Regulation Act253 to foster regulatory cooperation 

and collaboration in the South African financial sector. For example, the FSR Act 

established the duty to cooperate and collaborate between the SARB and other financial 

                                                           
251  Van Niekerk G and Van Heerden G "The Importance of a Legislative Framework for Cooperation 

 and Collaboration In the Twin Peaks Model Of Financial Regulation" 2020 SALJ 108, 113; 
 Llewellyn David T "Institutional  Structure of Financial Regulation and Supervision: The Basic 
 Issues" World Bank seminar Aligning Supervisory Structures with Country Needs (Washington DC, 
 6-7 June 2006) 28; Godwin A and Schmulow A "The Financial Sector Regulation Bill in South 
 Africa, Second Draft: Lessons from Australia" 2015 SALJ 752, 756; Schmulow A "Financial 
 Regulatory Governance in South Africa: The Move Towards Twin Peaks" 2017 African Journal of 
 International and Comparative Law 390, 393. 
252  Llewellyn "Institutional Structure of Financial Regulation and Supervision: The Basic Issues" 28; 
 see related comments by Chitimira H "Overview of Selected Role-Players in the Detection and 
 Enforcement of Market Abuse Cases and Appeals in South Africa" 2014 Speculum Juris 108, 110; 
 Chitimira H and Ncube M "The Role of Regulatory Bodies and Other Role-Players in the Promotion 
 of Financial Inclusion in South Africa" 2020 Acta Universitatis Danubius. Juridica 25, 27; Godwin 
 and Schmulow 2015 SALJ 755. 
253  Financial Sector Regulation Act 9 of 2017 (FSR Act), sections 26 and 76; Godwin and Schmulow 
 2015 SALJ 755; Qumba MF "A Comparative Analysis of the Twin Peaks Model of Financial 
 Regulation in South Africa and the United Kingdom" 2022 SALJ 78, 92; Godwin A "Australia’s Trek 
 towards Twin Peaks – Comparisons with South Africa" 2017 Law and Financial Markets Review 
 182, 183; Schmulow 2017 African Journal of International and Comparative Law 392. 
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role players, the duty to conclude Memorandums of Understanding (MOUs) regarding 

cooperation and collaboration arrangements and established bodies to facilitate 

cooperation and collaboration between the SARB and other financial role players.254 To 

ensure effective cooperation and collaboration between the SARB and other financial role 

players, it is important to ensure that the roles and functions of the financial sector role 

players do not overlap by providing clear regulatory boundaries for each role player.255 

This chapter analyses the roles and functions of the SARB and other relevant financial 

role players to determine whether these financial role players have adopted adequate 

measures to consistently cooperate and collaborate to fulfil their mandates.256  

4.2 The Roles and Functions of the SARB to Promote, Protect, Enhance and 

 Maintain Financial Stability and Market Integrity under the FSR Act 

Financial stability refers to a financial system that inspires general confidence through 

its resilience to systemic risks and its ability to efficiently offer financial services and 

financial products, and to perform its roles and functions without interruption.257 Market 

integrity refers to financial markets with low financial crime, strong enforcement 

mechanisms, fairness, efficiency and transparency of financial products.258 The FSR Act 

                                                           
254  Sections 20(1), 27, 77, 79(2) and 83(1) of the FSR Act; Godwin and Schmulow 2015 SALJ 755; 
 Van Niekerk and Van Heerden 2020 SALJ 118; Godwin A "Introduction to Special Issue – The Twin 
 Peaks Model of Financial Regulation and Reform in South Africa" 2018 Law and Financial Markets 
 Review 151, 155; see related comments by Godwin A, Li G, Ramsay I "Is Australia's Twin Peaks 
 System of Financial Regulation a Model for China (Part 2)” 2016 Hong Kong Law Journal 935, 938. 
255  Godwin 2017 Law and Financial Markets Review 184; Godwin and Schmulow 2015 SALJ 756; 
 Schmulow 2017 African  Journal of International and Comparative Law 393; Godwin A, Li G and 
 Ramsay I "Is Australia's Twin Peaks System of Financial Regulation a Model for China (Part 1)” 
 2016 Hong Kong Law Journal 621, 630. 
256  Sections 26 and 76 of the FSR Act; Van Heerden G and Van Niekerk G "Twin Peaks: The Role of 
 the South African Central Bank in Promoting and Maintaining Financial Stability" 2017 Journal of 
 Contemporary Roman-Dutch Law 636, 643; Godwin A, Howse T and Ramsay I "Twin Peaks: South 
 Africa’s Financial Sector Regulatory Framework" 2017 SALJ 665, 667; Van Heerden G and Van 
 Niekerk G "Twin Peaks in South Africa: A New Role for the Central Bank" 2018 Law and Financial 
 Markets Review 154,154. 
257  Section 4 of the FSR Act; see related comments by Van Heerden G and Van Niekerk G "Twin 
 Peaks: The Role of the South African Central Bank in Promoting and Maintaining Financial Stability" 
 2017 Journal of Contemporary Roman-Dutch Law 636, 643; Van Heerden and Van Niekerk 2018 
 Law and Financial Markets Review 154; Schinasi GJ "Defining Financial Stability" 2006 IMF 
 Working Paper 2, 4. 
258  Austin J "What Exactly Is Market Integrity: An Analysis of One of the Core Objectives of Securities 
 Regulation" 2017 William and Mary Business Law Review 215, 219; Schwartz R.A, Byrne JA and 
 Stempel E Market Integrity (Springer International Publishing 2018) 14; Fodor B "Measuring Market 
 Integrity: A Proposed Canadian Approach" 2008 Journal of Financial Crime 261, 262. 
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establishes the roles and functions of the SARB in relation to the promotion, protection, 

enhancement and maintenance of financial stability in South Africa.259 The FSR Act 

provides that the SARB is the primary guardian of financial stability in South Africa.260 It 

should be noted that the FSR Act does not provide express provisions on the SARB’s 

roles and functions in relation to market integrity. However, the researcher argues that 

the SARB plays a role in promoting, protecting and enhancing market integrity through 

cooperating and collaborating with other financial role players such as the NCR and the 

FSCA to fulfil their mandates.261  

The FSR Act provides that the primary mandate of the SARB is to protect and promote 

financial stability.262 This means that the SARB is responsible for making the final 

decisions in matters relating to financial stability in South Africa. This mandate also entails 

the duty to restore or maintain financial stability in case of a systemic event or financial 

crisis.263 The SARB’s financial stability mandate also gives rise to other roles and 

functions. For example, to protect and promote financial stability, the SARB is required to 

monitor any risks to financial stability, the duty to conduct financial stability reviews and 

perform the duty to cooperate and collaborate with other financial sector role players.264 

                                                           
259  Section 12 of the FSR Act; Constitution of the Republic of South Africa, 1996, section 255; Van 
 Heerden and Van Niekerk 2018 Law and Financial Markets Review 156; De Jager JJ "The South 
 African Reserve Bank: Blowing Winds of Change (Part 2)" 2013 South African Journal of Mercantile 
 Law 490, 496. 
260  Section 12 of the FSR Act; section 255 of the Constitution; Van Heerden and Van Niekerk 2017 
 Journal of Contemporary Roman-Dutch Law 643; Van Heerden and Van Niekerk 2018 Law and 
 Financial Markets Review 156 
261  See section 76 of the FSR Act; see related comments by Chitimira and Ncube 2020 Acta 
 Universitatis Danubius 13; Van Heerden and Van Niekerk 2018 Law and Financial Markets Review 

 156. 
262  Section 11 of the FSR Act; Reserve Bank Act 90 of 1989, section 3; National Treasury "A Safer 
 Financial Sector to Serve South Africa Better" 2011 http:// www.treasury.gov.za accessed on 8 July 
 2021; Schmulow 2017 African Journal of International and Comparative Law 393; De Jager 2013 
 South African Journal of Mercantile Law 499. 
263  Section 12 of the FSR Act; see related comments by Osode PC "Two Heads are Better than One: 
 Assessing South Africa’s ‘Twin Peaks’ Financial Regulation Model" 2021 Interdisciplinary Journal 
 of Economics and Business Law 9, 12; Godwin A, Kourabas S and Ramsay I "Twin Peaks and 
 Financial Regulation: The Challenges of Increasing Regulatory Overlap and Expanding 
 Responsibilities" 2016 International Lawyer 273, 275; also see Chitimira and Ncube 2020 Acta 
 Universitatis Danubius 13. 
264  Sections 12, 15, 20 and 26 of the FSR Act; Van Heerden and Van Niekerk 2018 Law and Financial 
 Markets Review 157; see related comments by Allen HJ "What is “financial stability”? The Need for 
 Some Common Language in International Financial Regulation" (2014) Georgetown Journal of 
 International Law 929, 934; also see Taylor MW "The Road from “Twin Peaks” – And The Way 
 Back" 2009 Connecticut Insurance Law Journal 64, 66. 
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The FSR Act requires the SARB to cooperate and collaborate with PA, the FSCA, other 

financial regulators and state organs to fulfil its financial stability mandate.265 This shows 

that the SARB does not fulfil its mandates in isolation, instead, the SARB cooperates and 

collaborates with other financial role players such as the PA, the FSCA and relevant state 

organs. Accordingly, the FSR Act establishes platforms to foster cooperation and 

collaboration between the SARB and other financial role players through discussion and 

consultation. Unlike with market integrity, the FSR Act specifically provides measures to 

foster cooperation and collaboration between the SARB and other financial role players 

to promote, protect, enhance and maintain financial stability. 

The FSR Act establishes two bodies, namely, the Financial Stability Oversight Committee 

(FSOC) and the Financial Sector Contingency Forum (FSCF) to facilitate the SARB’s 

financial stability objective.266 The roles and functions of the FSOC and the FSCF are 

discussed in more detail later in this chapter. The SARB does not have the freedom to 

make decisions regarding how it will fulfil its financial stability mandate because it is 

required to act in a manner determined by the Minister of Finance and the Governor of 

the SARB.267 This shows that the SARB’s roles and functions also rely on extensive 

consultation and coordination with the National Treasury. The FSR Act provides that the 

SARB should take into consideration the views and information shared by other financial 

regulators when fulfiling its financial stability mandate.268 The FSR Act also requires other 

financial role players to assist and share information relating to maintaining or restoring 

financial stability with the SARB and the FSOC.269 This shows that the SARB does not 

                                                           
265  Section 26 of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 115; Godwin and Schmulow 
 2015 SALJ 759; Schmulow 2017 African Journal of International and Comparative Law 396; 
 Qumba 2022 SALJ 95. 
266  Sections 20 and 25 of the FSR Act; South African Reserve Bank "A New Macroprudential Policy 
 Framework for South Africa" November 2016 http://www.resbank.co.za accessed 15 July 2021; 
 Van Heerden and Van Niekerk 2018 Law and Financial Markets Review 156; Godwin, Howse and 
 Ramsay 2017 SALJ 665. 
267  Section 11(2)(a) of the FSR Act; Van Heerden and Van Niekerk 2018 Law and Financial Markets 
 Review 157; see related comments by Van Niekerk and Van Heerden 2020 SALJ 116; also see 
 De Jagger 2013 South African Journal of Mercantile Law 497. 
268  Section 26(2) of the FSR Act; see related comments by Allen 2014 Georgetown Journal of 
 International Law 935; Godwin and Schmulow 2015 SALJ 768; Van Heerden and Van Niekerk 
 2018 Law and Financial Markets Review 158. 
269  Section 27(1) of the FSR Act; see related comments by Chitimira and Ncube 2020 Acta 
 Universitatis Danubius 12; also see Schwarz SL "Systemic Risk" 2008 Georgetown Law Journal 
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perform its roles and functions in isolation, it cooperates and collaborates with other 

financial role players to fulfil its mandates.  

The SARB is required to enter into an MOU to establish cooperation, collaboration and 

information sharing arrangements with other financial role players in relation to their 

financial stability roles and functions.270 The SARB relies on the information gathered by 

the FIC to detect and monitor unusual transactions concluded by financial crime 

perpetrators and are likely to threaten financial stability and the integrity of financial 

markets.271 The SARB also fulfils its financial stability mandate by gathering information 

relating to financial stability from other financial role players such as the PA, the FSCA, 

the FIC and the NCR. During the COVID-19 pandemic, the SARB cooperated and 

collaborated with the FSCA, the PA and the NCR to protect financial stability and market 

integrity by offering supervisory and regulatory relief to financial customers.272 This shows 

that the SARB fulfils its roles and functions in cooperation and collaboration with other 

financial role players such as the PA, the FSCA, the FIC and the NCR. 

As noted earlier, the SARB does not have an express mandate to promote, protect, 

enhance and maintain market integrity in South Africa. However, the SARB may use its 

legislative powers and authority as the central bank to promote market integrity by 

monitoring risks that may weaken the financial sector.273 For example, the SARB may 

use its duty to monitor risks and detect systemic events that may threaten market integrity. 

Also, the SARB’s duty to cooperate and collaborate with the FSCA implies a role in the 

promotion, protection and enhancement of market integrity by assisting the FSCA to fulfil 

                                                           
 190, 193; South African Reserve Bank “A New Macro-Prudential Policy Framework for South 
 Africa” 31. 
270  Section 27(1) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 119; Godwin 2017 Law 
 and Financial Markets Review 182; Schmulow 2017 African Journal of International and 
 Comparative Law 401. 
271  Section 21 of the FICA; see related comments by Chitimira and Ncube 2020 Acta Universitatis 
 Danubius 12; Van Niekerk and Van Heerden 2020 SALJ 108-114; Sharrock R The Law of Banking 
 and Payment in South Africa (Juta: Cape Town 2016) 41 
272  Prudential Authority "Prudential Authority Regulatory Strategy 2021-2024" 
 https://www.resbank.co.za/content/dam/sarb/what-we-do/prudential-
 regulation/PA%20Regulatory%20and%20Supervisory%20Strategy%202021.pdf accessed 21 
 June 2022; see related comments by Chitimira Market Abuse Regulation in SADC 178. 
273  Section 11(2)(a) of the FSR Act; Van Heerden and Van Niekerk 2018 Law and Financial Markets 
 Review 157; see related comments by Van Niekerk and Van Heerden 2020 SALJ 116; also see 
 De Jagger 2013 South African Journal of Mercantile Law 497. 
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its mandates which relate to market integrity.274 The SARB is also required to have regard 

for other state organs whose roles and functions affect market integrity by offering the 

relevant financial institutions’ liquidity assistance to achieve their market integrity roles 

and functions.275 For instance, the Department of Trade and Industry (DTI) whose 

functions include the determination of interest rates on credit agreements regulated by 

the National Credit Act.276 Accordingly, the researcher submits that the SARB also plays 

an implicit role in the promotion, protection, enhancement and maintenance of market 

integrity through its cooperation and collaboration with other financial role players such 

as the FSCA and the NCR. 

4.3 The Roles and Functions of the PA to Promote, Protect, Enhance and 

 Maintain Financial Stability and Market Integrity under the FSR Act 

The FSR Act also established the PA277 to oversee prudential supervision and regulation 

in South Africa. The PA operates within the administration of the SARB but as an 

independent juristic person, separate from the SARB.278 The roles and functions of the 

PA include the promotion and enhancement of the safety and soundness of financial 

institutions in South Africa; the promotion and enhancement of market integrity; the 

protection of consumers from the risks posed by financial institutions which fail to fulfil 

their obligations; and cooperation and collaboration with the SARB to promote, protect 

and maintain financial stability.279 It should be noted that the FSR Act does not expressly 

                                                           
274  Sections 12, 26 and 76 of the FSR Act; see related comments by Chitimira H and Magau P "A 
 Legal Conspectus of Some Role-Players in the Development of Financial Education in South 
 Africa" 2022 EIRP Proceedings 360; also see Sharrock The Law of Banking and Payment in 
 South Africa 41; Chitimira and Ncube 2020 Acta Universitatis Danubius 12; Van Niekerk and Van 
 Heerden 2020 SALJ 108-114. 
275  Prudential Authority "Prudential Authority Regulatory Strategy 2021-2024" 27. 
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 Van Niekerk 2018 Law and Financial Markets Review 157; see related comments by Goodspeed I 
 "Twin Peaks" 2013 South African Financial Markets Journal 12, 15. 
277  Section 32 of the FSR Act; 2013 South African Financial Markets Journal 15; Van Heerden and 
 Van Niekerk 2018 Law and Financial Markets Review 159; Godwin 2017 Law and Financial 
 Markets Review 185. 
278  Section 32 of the FSR Act; Chitimira and Magau 2022 EIRP Proceedings 366; Chitimira and Ncube 
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279  Section 33 of the FSR Act; see related comments by Van Heerden G and Van Niekerk G "Twin 
 Peaks: The Role of the South African Central Bank in Promoting and Maintaining Financial Stability"
 2017 THRHR 636, 642; Van Heerden and Van Niekerk 2018 Law and Financial Markets Review 
 159. 
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confer a duty to protect, promote, enhance and maintain market integrity on the PA. 

However, the researcher submits that the PA implicitly promotes market integrity through 

its duty to promote and enhance the safety and soundness of market infrastructures.280  

To achieve its mandates, the PA is required to assist, share information, cooperate and 

collaborate with the SARB, FSCA, NCR, FIC, the Competition Commission and other 

relevant financial role players to promote financial stability and enhance market 

integrity.281 The PA is expressly required to support sustainable competition by 

cooperating and collaborating with the Competition Commission.282 This entails that the 

PA plays a role in enhancing the integrity of financial markets by ensuring healthy 

competition for sustainability in the South African financial markets. Also, the PA is 

required to cooperate and collaborate with the FSCA in fulfiling its mandates. The powers 

and functions of the FSCA include the promotion and enhancement of market efficiency 

and market integrity and the PA is required to assist and support the FSCA in this 

regard.283 Accordingly, the researcher submits that the PA also plays an implicit role in 

promoting and enhancing market integrity through its duty to cooperate and collaborate 

with other financial role players such as the FSCA and the Competition Commission to 

fulfil their mandates. However, the researcher argues that the FSR Act should be 

amended to provide explicit provisions relating to the PA’s duty to promote and enhance 

market integrity in South Africa. This will enable enforcement of this duty and also prevent 

regulatory gaps and overlaps through the provision of clear regulatory objectives and 

coordination arrangements between the PA and other financial role players. 

                                                           
280  Section 33(b) of the FSR Act; see related comments by Godwin 2017 Law and Financial Markets 
 Review 185; Godwin, Howse and Ramsay 2017 SALJ 670; Chitimira and Ncube 2020 Acta 
 Universitatis Danubius 12. 
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The FSR Act imposes an obligation to promote and enhance sustainable competition in 

the financial sector on the PA.284 On this aspect, the PA’s role is similar to its United 

Kingdom (UK) counterpart, the Prudential Regulatory Authority (PRA), and is contrasted 

with the Australian Prudential Regulatory Authority (APRA).285 In the UK, the PRA plays 

a significant role in promoting market integrity by ensuring viable competition, and the 

same cannot be said about the Australian APRA.286  The FSR Act intended that the PA 

should fulfil this mandate through cooperation and collaboration with the Competition 

Commission.287 However, the relevant provision in the FSR Act does not expressly 

establish this role as it creates room for the PA to fulfil its competition objective without 

the required cooperation, collaboration, support or consent from the Competition 

Commission.288 Osode submits that this provision is justifiable as it is consistent with the 

legislative intent to make the PA a separate regulatory body, independent from other 

regulatory bodies.289 However, considering the significance and importance of 

cooperation and collaboration between the promotion of competition initiatives and the 

enhancement of market integrity, it is desirable for the PA to consistently cooperate and 

collaborate with the Competition Commission in fulfiling this mandate. 
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The PA also has roles and functions relating to the promotion and enhancement of 

financial stability in South Africa. The FSR Act provides that the PA should assist in 

maintaining financial stability and participate in the mitigation of risks threatening financial 

stability by following the steps recommended by the SARB.290 The PA and the National 

treasury cooperate and collaborate to develop policies on any matters relating to the 

financial sector.291 In the last three years, the PA has cooperated and collaborated with 

the SARB through, inter alia, the designation of systemically important financial 

institutions and the designation of regulatory instruments to supervise financial 

institutions.292 To alleviate the effects of the COVID-19 measures on financial stability and 

market integrity, the PA collaborated with the NCR to provide credit to PA-regulated 

financial institutions and develop regulatory instruments.293 Therefore, the researcher 

submits that the PA has to date managed to cooperate and collaborate with the SARB 

and other financial role players to adequately fulfil its roles and functions to protect 

financial stability and to enhance market integrity in South Africa.294 The FSR Act grants 

the PA authority to do anything it deems necessary in fulfiling its objectives.295 This 

includes cooperating with its counterparts from other jurisdictions and participating in 
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relevant international bodies towards the protection, promotion, maintenance and 

enhancement of financial stability and market integrity in South Africa.296  

4.4 The Roles and Functions of the FSCA to Promote, Protect, Enhance and 

 Maintain Financial Stability and Market Integrity under the FSR Act 

The FSR Act established the FSCA as an independent market conduct regulator.297 The 

FSCA was established as a separate regulatory body with an express mandate to 

cooperate and collaborate with the SARB, the PA, the FIC, the NCR, the Competition 

Commission and relevant state organs to protect, promote, maintain and enhance 

financial stability and market integrity in South Africa.298 The FSR Act provides that the 

roles and functions of the FSCA include the duty to promote and enhance market integrity 

and market efficiency through protecting and promoting the fair treatment of financial 

customers and promoting financial literacy programs.299 The FSR Act also provides that 

the FSCA should assist in maintaining financial stability.300 

It should be noted that the FSCA plays a significant role as the enforcement authority of 

anti-market abuse laws designed to protect and enhance the integrity of South African 

financial markets.301 To fulfil this mandate, the FSCA cooperates and collaborates with 

the FIC and the law enforcement authorities to curb market misconduct and related 

financial crimes in South Africa. However, there has not been significant cooperation and 
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collaboration between the FSCA, the South African courts, law enforcement agencies and 

other financial role players to this effect.302 The FSCA lacks the powers and authority to 

prosecute any matters relating to market conduct compliance or irregularities. As such, 

there is a need for cooperation and collaboration arrangements between the FSCA, South 

African courts and law enforcement authorities such as the South African Police Services 

(SAPS) to ensure the effective prosecution of matters relating to market conduct laws and 

regulations.303 To date, there have been very few successfully prosecuted matters in this 

regard, and this reflects on the inadequacy of the cooperation and collaboration 

arrangements between the FSCA and the FIC, the SAPS and other relevant role 

players.304 Accordingly, the researcher submits that there is a need for express provisions 

in the FSR Act, to give effect to and foster cooperation and collaboration between the 

FSCA, the FIC, the courts, the SAPS and other relevant role players to promote and 

enhance market integrity in South Africa.  

To achieve its objectives, the FSR Act also requires the FSCA to participate in relevant 

international bodies, cooperate and collaborate with its international counterparts.305 

Cross-border cooperation and collaboration between the FSCA and other international 

regulatory bodies are essential for combating financial crimes that affect market integrity 

and threaten financial stability.306 The FSCA has taken steps to collaborate with 
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international organisations such as the United States Securities and Exchange 

Commission (SEC) to enhance the monitoring, detection, investigation and control of 

cross-border market misconduct that affects market integrity and financial stability in 

South Africa.307 The FSCA is also a signatory of the International Organisation of 

Securities Commissions (IOSCO).308 The IOSCO assists the FSCA with relevant 

equipment to enforce, detect and investigate market misconduct in South Africa.309 This 

shows that the FSCA has so far made considerable efforts to cooperate and collaborate 

with other financial role players to fulfil its financial stability and market integrity mandates. 

On this note, it can be said that the participation of the FSCA in international forums 

should be promoted to ensure the combating and investigation of cross-border market 

misconduct. 

The FSCA has regulatory powers to request information from other regulatory bodies310 

and investigative authorities which allows it to investigate any issue or financial institution 

if it suspects non-compliance.311 It can be said that market integrity relies, inter alia, on 

fair customer treatment, sound financial institutions, prevention of financial crime and 

financial literacy. Accordingly, the FSCA may make conduct standards on relevant 

financial role players to promote market integrity through ensuring financial literacy, 
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reducing risks to combat financial crimes, encouraging the fair treatment of customers 

and assisting the SARB to maintain financial stability.312 The FSCA may also require 

specific action from a financial institution if it reasonably believes that the actions or 

conduct of the institution pose a risk to market integrity or when the financial institution or 

financial role players contravene any financial sector laws.313 This is applicable if such 

actions, conduct or contravention is committed within the scope of the objectives of the 

FSCA and may or has affected market integrity and financial stability.314 However, the 

FSCA may not issue directives relating to financial stability without prior consultation and 

approval of the SARB as the primary guardian of financial stability in South Africa. The 

SARB and the FSCA concluded a MOU to establish cooperation and collaboration 

arrangements in matters relating to, inter alia, combating anti-money laundering (AML) 

and the financing of terrorism; the SARB’s financial stability objectives, information 

exchange and monitoring financial stability risks.315 

It is apposite to allude that although the FSCA is an independent juristic person, it does 

not perform its roles and functions in isolation. The emphasis on cooperation and 

collaboration when fulfiling regulatory duties under the FSR Act ensures that the FSCA 

constantly consults, assists and discusses matters relating to common interests with other 

financial role players such as the SARB, the FIC, the PA and the NCR. The FSR Act also 

obliges other financial role players such as the PA to cooperate, collaborate and assist 

the FSCA in fulfiling its objectives.316 This shows the relevance and significance of 
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cooperation and collaboration between the SARB and other financial role players in 

protecting, promoting, maintaining and enhancing financial stability and market integrity 

in South Africa. However, the FSR Act fails to provide express regulations relating to 

cooperation and collaboration between the FSCA, the FIC, the SAPS and the courts to 

detect, investigate and prosecute matters relating to financial markets misconduct. The 

FSR Act must make this provision considering the need to combat financial crime and 

promote the integrity of South Africa’s financial markets. The FSCA and the SAPS should 

conclude cooperation and collaboration arrangements to enhance the prevention and 

investigation of market misconduct that threatens financial stability and market integrity 

in South Africa.317 

4.5 The Roles and Functions of the FSOC to Promote, Protect, Enhance and 

 Maintain Financial Stability and Market Integrity under the FSR Act 

The FSOC is a committee established by the FSR Act as the apex committee in all 

matters relating to financial stability.318 The FSOC supports the SARB in fulfiling its 

financial stability mandate. The FSOC was also established to facilitate cooperation and 

collaboration between the SARB and other financial regulators such as the PA, the FSCA, 

the FIC and the NCR to protect, promote, maintain and enhance financial stability.319 The 

main function of the FSOC is to facilitate cooperation and coordination between the SARB 

and other financial role players for financial stability. It should be noted that there are no 

express provisions relating to the FSOC’s duty to promote market integrity in South 

Africa.320 It can be implied that the FSOC has an implicit duty to maintain market integrity 

                                                           
317  See related comments by Chitimira Market Abuse Regulation in SADC 44; Chitimira and Lawack 
 2013 Obiter 112; Chitimira and Lawack 2012 Obiter 552; Luiz 2011 South Africa Mercantile Law 
 Journal 163. 
318  Section 20 of the FSR Act; see related comments by Godwin and Schmulow 2015 SALJ 769; 
 Qumba 2022 SALJ 112; also see Van Heerden and Van Niekerk 2018 Law and Financial Markets 
 Review 157. 
319  Section 20(2)(b) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 117; Godwin 2017 Law 
 and Financial Markets Review 182; Van Heerden and Van Niekerk 2018 Law and Financial Markets 
 Review 158. 
320  See section 21 of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 117; see related 
 commets by Hollander H, Van Lill D “A Review of the South African Reserve Bank’s Financial 
 Stability Policies” 2019 Stellenbosch University, Department of Economic Working Paper 12; also 
 see Godwin, Howse and Ramsay 2017 SALJ 67. 



83 
 

through its duty to prevent and manage risks to financial stability.321 This is so because a 

threat to financial stability may also adversely affect the integrity of the financial markets.  

The FSOC serves as a forum for discussion between the SARB and other financial role 

players in all matters relating to financial stability. Essentially, it can be said that the 

purpose of the FSOC is to foster cooperation and collaboration between the SARB and 

other financial role players such as the PA, the FSCA, the FIC and the NCR to promote 

and enhance financial stability by creating a platform for discussions and information 

sharing.322 The FSOC also serves as an advisory committee as it is tasked with the duty 

to advise the SARB and the Minister of Finance on measures to protect, promote, and 

maintain financial stability, and mitigate and manage systemic risks or potential risks that 

threaten financial stability.323 The establishment of the FSOC is a reflection of the 

importance of cooperation and collaboration between the SARB and other financial role 

players to fulfil their mandates.324 

The FSOC comprises senior officials of financial role players such as the SARB, the PA, 

the FSCA, the FIC and the NCR. The researcher submits that the membership of the 

FSOC fosters high-level coordination through information sharing, consultation and 

discussions on matters of common interest between SARB and the key financial role 

players in South Africa.325 The roles and functions of the FSOC include: recommending 

the designation of systemically important financial institutions (SIFIs); advising the 

relevant Minister and the SARB on mechanisms regarding the promotion, protection, 
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maintenance or enhancement of financial stability, prevention of risks, crisis management 

and prevention; and recommending mechanisms to protect, promote, maintain and 

enhance financial stability to relevant state organs, management or prevention of risks to 

financial stability and any other relevant function imposed by financial sector laws.326 

These duties are fulfiled through consultation and discussions between the member 

institutions. The committee is supposed to meet every six months to discuss matters 

relating to financial stability and share information.327 The purpose of regular FSOC 

meetings is to foster cooperation and collaboration between the SARB and the member 

institutions, such as the FSCA, the PA, the FIC and the NCR. Accordingly, it can be said 

that the FSOC performs its roles and function in a manner that facilitates cooperation and 

collaboration between the SARB, and other regulators to promote, protect, maintain and 

enhance financial stability and market integrity in South Africa.  

Having regard to the roles and functions of the FSOC, the researcher submits that the 

FSOC was established to create a platform for the SARB and other financial role players 

to make decisions relating to the SARB’s financial stability mandate. The FSOC is a 

platform that enables the financial role players to cooperate and collaborate to protect 

and maintain financial stability through regular meetings, consultations and discussions. 

However, the researcher submits that the roles and functions of the FSOC are limited to 

facilitating cooperation and collaboration and do not extend to the enforcement of 

regulatory coordination in South Africa. As such, there remains a gap in relation to the 

enforcement of consistency in inter-agency coordination to promote, protect, enhance 

and maintain financial stability and market integrity in South Africa.  

4.6 The Roles and Functions of the FSCF to Promote, Protect, Enhance and 

 Maintain Financial Stability and Market Integrity under the FSR Act 

The FSCF was established under the FSR Act to assist the FSOC with the discovery of 

potential systemic risk events, and measures and structures to mitigate the identified 
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risks.328 The main function of the FSCF is to assist the FSOC with the implementation of 

measures to mitigate identified systemic risks. The establishment of the FSCF and its 

duty to assist the FSOC to fulfil its objectives was a measure to foster cooperation and 

collaboration between the member institutions of the FSOC and the FSCF to fulfil their 

mandates.329 It should be noted that FSCF does not have mandates separate from the 

roles and functions of the FSOC. Thus, like the FSOC, the FSCF does not have an 

express duty to promote or enhance market integrity in South Africa. The FSCF ensures 

that the FSOC effectively and efficiently fulfils its mandates by providing the FSOC with 

relevant information to execute its mandates.330  

To achieve its mandates, the FSCF receives administrative support from the SARB.331 

The researcher submits that the relationship between the FSCF and the FSOC is founded 

on cooperation and collaboration of mandates. The primary objective of the FSCF is to 

assist the FSOC to identify potential risks and cooperate and collaborate to establish 

plans and mechanisms to mitigate risks that threaten financial stability and market 

integrity.332 This shows that there is no direct coordination between the SARB and the 

FSCF, instead cooperation and collaboration between the SARB and the FSCF is done 

through the FSOC. However, the FSR Act does not establish cooperation and 

collaboration arrangements between the FSCF and the FSOC to curb overlaps and 

regulatory gaps between the two committees. The FSCF and the FSOC have seemingly 

overlapping functions and the lack of express cooperation and collaboration 

arrangements, and demarcation of functions might result in overlaps between the 
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functions of the FSOC and the FSCF.333 This follows the fact that both the FSCF and the 

FSOC are headed by the same personnel, the Deputy Governors of the SARB. 

Accordingly, the researcher cautions against potential overlaps and regulatory gaps 

between the roles and functions of the FSCF and the FSOC which could threaten financial 

stability and market integrity in South Africa.  

4.7 The Roles and Functions of the FSCR to Promote, Protect, Enhance and 

 Maintain Financial Stability and Market Integrity under the FSR Act 

The FSR Act established the FSCR to facilitate cooperation, collaboration and 

consistency of action between the SARB and the member institutions of the FSCR, 

namely, the Department of Trade and Industry (DTI), the Department of Health, the NCR, 

the FIC, the Medical Schemes, the National Consumer Commission and the Competition 

Commission.334  The establishment of FSCR was an idea borrowed from Australia, which 

also established the Council of Financial Regulators (CFR), a body with no equivalent in 

the UK.335 The function of the FSCR is to facilitate cooperation, collaboration, 

coordination, consultation and consistency of action by creating a forum for its constituent 

institutions to discuss and share information relating to matters of common interest.336 

However, the researcher argues that membership of the FSCR raises an area of difficulty 

when compared to that of the Australian CFR.337 The membership of the FSCR is 

problematic when it is taken into consideration that the FSCR functions as a coordinating 

body to facilitate general cooperation and collaboration between the SARB and other 

financial role players.338 The membership of the FSCR does not include the main financial 
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role players in South Africa, namely, the SARB, the PA and the FSCA. As such, it is 

difficult to imagine the effectiveness of the functions of the FSCR to promote financial 

stability and enhance market integrity without the input of the PA and the FSCA. In this 

regard, the researcher submits that there is a need to amend and reconsider the 

membership of the FSCR to include the main financial role players, namely the PA and 

the FSCA, as in the case of Australia. This will enhance the discussions, coordination, 

transparency, mutual assistance and good relationships between the SARB and other 

financial role players to promote, protect, enhance and maintain financial stability and 

market integrity in South Africa. 

The FSCR does not have other functions and powers outside of its facilitating and 

coordinating role. The researcher submits that this approach might have been 

implemented as a measure to prevent the roles and functions of the FSCR from cutting 

across the objectives and functions of its member institutions.339 This means that the 

FSCR is not authorised to enforce the duty to cooperate and collaborate between the 

SARB and its member institutions.340 Nonetheless, the researcher argues that the lack of 

enforcement powers and responsibilities on the FSCR affects transparency and 

compliance with the duty to cooperate, collaborate and conclude MOUs to this effect. A 

coordinating body should have the duty and powers to consistently enforce and compel 

cooperation and collaboration between financial role players.  

The FSCR was established as a body and a forum for discussing and resolving matters 

that could threaten financial stability and market integrity.341 The FSR Act provides that 

                                                           
339  Section 79(4) of the FSR Act; see related comments by Kourabas S “Trends and Theory in 
 Financial Regulation and Regulatory Design after the Global Financial Crisis” in Arner D, Wan W, 
 Godwin A, Shen W and Gibson E (eds) Research Handbook on Asian Financial Law (Elgar Online 
 2020) 30, 35; Kourabas S “Improving Australia’s Regulatory Framework for Systemic Financial 
 Stability” 2018 Journal of Banking and Finance Law Practice 183, 187; Godwin and Schmulow 
 2015 SALJ 770. 
340  Section 79(2) of the FSR Act; Kourabas 2018 Journal of Banking and Finance Law Practice 187; 
 Godwin, Li and Ramsay 2016 Hong Kong Law Journal 635; also see Godwin 2017 Law and 
 Financial Markets Review 185. 
341  Section 79 of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 118; Schmulow 2017 African 
 Journal of International and Comparative Law 401; Godwin, Howse and  Ramsay 2017 SALJ 
 665. 
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the FSCR should meet at least twice a year.342 The researcher argues that, considering 

the roles and functions of a coordinating body, which include ensuring effective and 

adequate coordination for promoting financial stability and enhancing market integrity, 

two meetings in a year are not sufficient to effectively fulfil this purpose. In Australia, the 

CFR meets at least four times a year to identify, discuss, and assist each other in matters 

of common interest.343 As such, the researcher submits that there is a need for regular 

FSCR meetings for harmonising regulatory actions and ensuring adequate cooperation 

and collaboration between the SARB and other financial role players through the FSCR.  

The researcher also submits that, the FSCR should not be regarded as the only forum for 

inter-agency coordination between financial sector role players. This means that the 

powers and functions of the FSCR should not limit the powers and functions of its member 

institutions in relation to cooperation and collaboration.344 In addition to the roles and 

functions of the FSRC to facilitate cooperation and collaboration, the researcher submits 

that there is a need for the FSCR to be granted powers to enforce the duty to coordinate 

and mediate the resolution of differences between financial role players in relation to 

fulfiling their mandates. As such, the researcher submits that the roles and functions of 

the FSCR should be reconsidered.  

4.8 The Roles and Functions of the FIC in Promoting, Protecting, Enhancing and 

 Maintaining Financial Stability and Market integrity under the FSR Act 

The FIC is established under the Financial Intelligence Centre Act (FICA).345 The FIC is 

responsible for customer verification, keeping transaction records, monitoring customer 

                                                           
342  Section 80(1) of the FSR Act; Godwin and Schmulow 2015 SALJ 768; Van Niekerk and Van 
 Heerden 2020 SALJ 118; see related comments by Kourabas 2018 Journal of Banking and Finance 
 Law Practice 188. 
343  Hanrahan P “Twin Peaks after Hayne: Tensions and Trade-Offs in Regulatory Architecture” 2019 
 Law and Financial Markets Review 13, 23; Schmulow A, Fairweather K and Tarrant J “Twin Peaks 
 2.0: Reforming Australia’s Financial Regulatory Regime in Light of Failings Exposed by the Banking 
 Royal Commission” 2018 Law and Financial Markets Review 193, 195; Godwin A and Ramsay I 
 “Twin Peaks - The Legal and Regulatory Anatomy of Australia's System of Financial Regulation” 
 2015 Journal of Banking and Finance Law and Practice 240, 251; Jensen and Kingston 2010 
 Butterworths Journal of International Banking and Financial Law 545, 549 
344  See related comments by Godwin and Schmulow 2015 SALJ 77; Kourabas 2018 Journal of 
 Banking and Finance Law Practice 188; Godwin, Li and Ramsay 2016 Hong Kong Law Journal 
 635. 
345  Financial Intelligence Centre Act (FICA) 38 of 2001; Chitimira H and Munedzi S “Selected 
 Challenges Associated with the Reliance on Customer Due Diligence Measures to Curb Money 



89 
 

account activities, reporting suspicious transactions and facilitating risk assessment 

programs to combat financial crime in South Africa.346 It should be noted that the FIC 

does not have express roles and mandates to promote, protect, enhance or maintain 

financial stability and market integrity under the FSR Act or the FICA. However, the FIC 

is required to monitor transactions and report unusual transactions to enable the detection 

of financial crimes such as money laundering that may threaten market integrity and 

financial stability.347 The FSR Act requires the FIC to cooperate, collaborate and assist 

the SARB, the FSOC, the FSCA, the PA and the NCR to fulfil their mandates.348 This 

entails that the FIC also plays a role in promoting, protecting, enhancing and maintaining 

financial stability and market integrity in South Africa by assisting other financial role 

players to fulfil their mandates which relate to financial stability and market integrity.349 To 

fulfil its objectives, the FIC entered into a MOU which establishes cooperation, 

collaboration and information sharing arrangements with the PA and the SARB.350 In this 

MOU, the FIC agrees to protect and enhance financial stability by participating in the 

FSOC, the FSCR and the FSCF.351 This entails that the FIC agrees to cooperate and 

collaborate with the member institutions of the FSCR, the FSOC and the FSCF to promote 

                                                           
 Laundering in South African Banks and Related Financial Institutions” 2021 Journal of Comparative 
 Law in Africa 42, 43; Chitimira H “An Exploration of the Current Regulatory Aspects of Money 
 Laundering in South Africa” 2021 Journal of Money Laundering Control 789, 790. 
346  Chitimira and Munedzi 2021 Journal of Comparative Law in Africa 44; Burchell J “Organised Crime 
 and Proceeds of Crime Law in South Africa” 2010 South African Journal of Criminal Justice 177, 
 178; De Koker L “Money Laundering Trends in South Africa” 2002 Journal of Money Laundering 
 Control 27, 29; see related comments by Chitimira and Ncube 2020 Acta Universitatis Danubius 
 16. 
347  Section 21 of the FICA; see related comments by Chitimira 2021 Journal of Money Laundering 
 Control 790; Schlenther B “The Taxing Business of Money Laundering: South Africa” 2013 Journal 
 of Money Laundering Control 126, 131; Chitimira and Munedzi 2021 Journal of Comparative Law 
 in Africa 44. 
348  Section 76 of the FSR Act; see related comments by Chitimira Market Abuse Regulation in SADC 
 42; Van Niekerk and Van Heerden 2020 SALJ 118; Godwin 2017 Law and Financial Markets 
 Review 182; Van Heerden and Van Niekerk 2017 Law and Financial Markets Review 158. 
349  Section 76 of the FSR Act; sections 4 and 5 of the FICA; See related comments by Van Niekerk 
 and Van Heerden 2020 SALJ 125; also see Chitimira Market Abuse Regulation in SADC 46. 
350  See section 77 of the FSR Act; see related comments by Van Niekerk and Van Heerden 2020 
 SALJ 125; Financial Intelligence Centre and the South African Reserve Bank and the Prudential 
 Authority “Memorandum of Understanding between the FIC and the SARB and the PA” 03 October 
 2018 https://www.fic.gov.za/Documents/MOU%20-%20SARB%20%20FIC%20(Combined).pdf 
 accessed 23 June 2021. 
351  Sections 76 and 77 of the FSR Act; Financial Intelligence Centre and the South African Reserve 
 Bank and the Prudential Authority “Memorandum of Understanding between the FIC and the SARB 
 and the PA” para 5.2. 
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financial stability and enhance market integrity. The FIC fulfils its financial stability and 

market integrity functions by providing relevant information relating to the promotion and 

protection of financial stability with the SARB and other financial role players. 

The researcher argues that the lack of cooperation and collaboration arrangements 

between the FIC, the courts and law enforcement agencies such as the SAPS, should be 

reconsidered. There is a need for cooperation and collaboration arrangements between 

the FIC and the SAPS to enhance the detection and prosecution of market misconduct 

matters in South Africa. The researcher submits that such cooperation and collaboration 

should enable the SAPS to access information withheld by the FIC so that the SAPS may 

also assist in the detection of market misconduct which threatens financial stability and 

market integrity. The courts should also assist with the prosecution of market misconduct 

reported by the FIC to ensure that the perpetrators are punished. 

4.9 The Roles and Functions of the NCR to Promote, Protect, Enhance and 

 Maintain Financial Stability and Market Integrity under the FSR Act 

The NCR was established under the National Credit Act352 with the primary purpose of 

monitoring and regulating the South African credit industry.353 It should be noted that the 

NCR does not have express roles and functions relating to the promotion and protection 

of financial stability or market integrity in South Africa. However, the NCR is tasked with 

ensuring that the credit market is accessible to all consumers and monitoring the credit 

market to promptly detect, prosecute, investigate and where possible, prevent credit 

market misconduct.354 The NCR performs these mandates to promote and protect the 

integrity of the financial markets. As such, it can be said that the NCR has implicit roles 

and functions to promote and protect market integrity in South Africa. However, the NCR 

                                                           
352  National Credit Act 34 of 2005, section 12 of the; Vessio ML “What Does the National Credit 
 Regulator Regulate” 2008 South African Mercantile Law Journal 227, 228; Chitimira and Ncube 
 2020 Acta Universitatis Danubius 13; Van Heerden C “Section 85 of the National Credit Act 34 of 
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does not fulfil these roles and functions in isolation. The FSR Act provides that the 

financial sector regulators should cooperate and collaborate with the SARB and with each 

other to fulfil their mandates.355  

To date, the NCR has entered into several MOUs which establish cooperation, 

collaboration and information sharing arrangements with the SARB, the FSCA, the PA 

and the Credit Ombud.356 The purpose of the MOUs is to, inter alia, formalise and 

strengthen relationships, appropriate coordination and assist each other in performing 

regulatory mandates. The researcher submits that the MOUs regarding cooperation and 

collaboration arrangements between the NCR and the FSCA and the Credit Ombud plays 

a significant role in preventing overlaps and regulatory gaps by providing express 

mandates for each party. This is essential for effective cooperation and collaboration to 

promote, protect, enhance and maintain market integrity in South Africa. The NCR also 

entered into an MOU with the SARB and the PA to cooperate and collaborate to promote 

financial stability.357 Although the NCR does not have an express mandate to promote 

and protect financial stability, it agrees to cooperate and collaborate with the SARB to 

maintain, protect and enhance financial stability.358 The NCR fulfils this duty by providing 

assistance and sharing relevant information with the SARB and the FSOC to protect and 

restore financial stability. In this regard, it is submitted that considerable efforts have been 

made by the NCR to cooperate and collaborate with the SARB and other financial role 

players to promote, protect, enhance and maintain financial stability and market integrity 

in South Africa. The NCR adequately fulfils its mandates as evidenced by the manner in 

                                                           
355  Sections 26, 27, 76 and 77 of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 119; Chitimira 
 Market Abuse Regulation in SADC 41; Godwin, Howse and Ramsay 2017 SALJ 668. 
356  Financial Sector Conduct Authority and National Credit Regulator “Memorandum of Understanding 
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which the NCR collaborated with the SARB during the COVID-19 pandemic to re-

structure and re-position credit interest rates to ensure that financial customers do not 

become over-indebted.  

4.10 The Roles and Functions of the FSIC to Promote, Protect, Enhance and 

 Maintain Financial Stability and Market Integrity under the FSR Act 

The roles and functions of state organs and Cabinet members in promoting, protecting, 

maintaining and enhancing financial stability and market integrity in South Africa cannot 

be overemphasised. The FSR Act established the FSIC to facilitate cooperation and 

collaboration between Cabinet members who are responsible for administering financial 

sector laws.359 The FSIC was established as a forum for cabinet members to discuss 

matters of common interest such as policy objectives, and domestic and international 

regulatory challenges.360 Therefore, the FSIC is a platform that fosters cooperation and 

collaboration between the relevant Cabinet members and other financial role players such 

as the SARB, the FSCA and the PA. The FSIC comprises the Minister of Finance, the 

Minister of Trade and Industry, the Minister of Health and the Minister of Economic 

Development.361 The researcher submits that membership of the FSIC entails a high-level 

decision making forum with a significant role to promote, protect, enhance and maintain 

financial stability and market integrity in South Africa.  

The objective of the FSIC under the FSR Act is to facilitate cooperation and collaboration 

between the SARB, financial regulators and relevant government officials. The FSIC 

ensures that financial sector legislation, policies and cabinet decisions do not jeopardise 

financial stability and market integrity objectives, as well as other matters relating to 

financial sector regulation.362 The FSIC is also tasked with evaluating the cooperation and 

                                                           
359  Section 83(2) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 118; Godwin, Howse and 
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93 
 

collaboration mechanisms established in South Africa every two years.363 The researcher 

argues that the decision to assign the FSIC the duty to evaluate cooperation and 

collaboration mechanisms should be reconsidered. This follows the fact that the members 

of the FSIC are politically exposed persons (PEPs) who are regarded as high risk 

customers.364 PEPs are natural persons who hold prominent public offices and are 

regarded as high risk customers due to their ability to abuse the power vested in them to 

commit financial crimes such as bribery, corruption and embezzlement.365 Accordingly, 

the researcher cautions against the decision to make Cabinet members actively involved 

in matters relating to financial stability, market integrity and financial sector regulation as 

a whole.  

4.11 The Roles and Functions of the SAPS and the Courts to Promote, Protect, 

 Enhance and Maintain Financial Stability and Market Integrity under the FSR 

 Act 

Notwithstanding the fact that the FSR Act does not provide any provisions relating to the 

roles and functions of the SAPS and the South African courts to promote, protect, 

enhance and maintain financial stability and market integrity in South Africa, the FICA 

provides that the FIC may refer suspected market misconduct matters to the SAPS or 

any other law enforcement authority.366 The SAPS plays a significant role in the 

investigation of matters threatening financial stability and market integrity, whilst the 

National Prosecuting Authority has the mandate to prosecute the perpetrators.367 This 

shows that the SAPS and the courts play an important role in protecting and promoting 

financial stability in South Africa. Be that as it may, there are no established arrangements 

                                                           
363  Sections 86(1)(a) and (b) and  86(5) of the FSR Act. 
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 comments by Chitimira Market Abuse Regulation in SADC 41; also see Jooste R “Insider Dealing 
 in South Africa – The Criminal Aspects” 1990 De Ratione 21, 25; Jooste R “A Critique of the Insider 
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to facilitate cooperation and collaboration between the SARB, financial role players and 

law enforcement authorities to protect financial stability and enhance market integrity.368 

In this regard, the researcher submits that there is a need for express provisions to 

regulate cooperation and collaboration between the SARB and the law enforcement 

authorities in South Africa to detect, investigate and combat financial crimes that threaten 

financial stability and market integrity. 

4.12 Conclusion 

The promotion, protection, enhancement and maintenance of financial stability and 

market integrity in South Africa rely on effectively fulfiling the roles and functions 

discussed in this chapter. The researcher established that the roles and functions of 

financial role players such as the SARB, the FSCA, the FIC, the PA, the NCR, the FSIC, 

the FSCR, the FSIC and the FSCF cannot be fulfiled in isolation. There is a need for 

adequate and consistently enforced cooperation and collaboration measures between the 

SARB and other financial role players to promote, protect, enhance and maintain financial 

stability and market integrity in South Africa.369 This follows the fact that the roles and 

functions of the SARB and other financial role players are interconnected. In this regard, 

the researcher submits that to promote, protect, enhance and maintain financial stability 

and market integrity in South Africa, the SARB and other financial role players should 

cooperate with each other to fulfil their mandates.370 As such, there is a need for regular 

reviews of the MOUs relating to cooperation and collaboration between the SARB and 

other financial role players to ensure their effectiveness and relevance for their purpose. 

The researcher submits that there is also a need for optimum cooperation and 

collaboration between financial role players and law enforcement authorities to ensure 
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proactive detection, investigation and prosecution of any act or conduct that may threaten 

financial stability and market integrity in South Africa. 

In the next chapter, the researcher discusses the regulation of cooperation and 

collaboration between the Reserve Bank of Australia and other financial role players such 

as the ASIC and the APRA. This is done to draw relevant lessons from Australia that may 

be used to enhance the regulation of cooperation and collaboration between the SARB 

and other financial role players in South Africa. Australia has been undergoing regulatory 

reforms to enhance the coordination between financial regulatory agencies to promote 

financial stability, enhance market integrity and uproot flaws and challenges in this regard. 

As such, the researcher contends that South Africa may learn useful lessons from the 

Australian experience in this regard. 
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CHAPTER FIVE 

THE COOPERATION AND COLLABORATION BETWEEN THE RESERVE BANK OF 

AUSTRALIA AND OTHER FINANCIAL ROLE PLAYERS IN AUSTRALIA 

5.1 Introduction 

The current South African financial regulatory model was reiterated from the Australian 

experience.371 As such, several similarities and lessons can be drawn by South Africa 

from the Australian experience. Australia’s current financial regulatory framework was 

influenced by the need for a regulatory framework that fostered effective inter-agency 

cooperation and collaboration arrangements to prevent regulatory arbitrages and the risk 

of regulatory overlaps between the Reserve Bank of Australia (RBA) and other financial 

role players.372 Australia follows a soft law approach towards the regulation of inter-

agency cooperation and collaboration between the RBA and other financial role players 

such as the Australian Prudential Regulation Authority (APRA) and Australian Securities 

and Investments Commission (ASIC).373 In Australia, detailed provisions regarding 

cooperation and collaboration between the RBA and other financial role players are found 
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373  Wallis Report “Overview” Recommendation 112; Godwin A., Kourabas S and Ramsay I “Twin 
 Peaks and Financial Regulation: The Challenges of Increasing Regulatory Overlap and Expanding 
 Responsibilities” 2016 International Lawyer 273, 283; Ferran E and Alexander K “Can Soft Law 
 Bodies be Effective? Soft Systemic Risk Oversight Bodies and the Special Case of European 
 Systemic Risk Board” 2011 Legal Studies Research Paper Series 1, 6; also see Kelly CR “The 
 Sociological Pull of Soft Law” 2012 American Society of International Law Proceedings 318, 327. 



97 
 

in Memorandums of Understanding (MOUs) as opposed to statutory provisions.374 

Although the Australian Prudential Regulation Authority Amendment Act375 provides a 

general reference to cooperation and collaboration between the RBA and the APRA, the 

APRA Act does not regulate the nature of such collaboration nor how it should be 

achieved.376 This chapter analyses the regulation of cooperation and collaboration 

between the RBA and other financial role players to promote, protect, enhance and 

maintain financial stability and market integrity in Australia. This is done to extract lessons 

and recommendations regarding the regulation and enforcement of cooperation and 

collaboration between the central bank and other financial role players, for South Africa 

in this regard. 

5.2 The Roles and Functions of Selected Australian Financial Sector Role 

 Players to Protect, Promote, Enhance and Maintain Financial Stability and 

 Market Integrity in Australia 

The Australian financial regulatory framework comprises three key financial role players 

namely, the RBA, the APRA and the ASIC.377 The RBA, the APRA and the ASIC have 

separate roles and functions. However, it should be noted that the roles and functions of 
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the RBA, the ASIC and the APRA are fulfiled in cooperation and collaboration.378 The 

cooperation and collaboration between the RBA and other financial role players rely on 

informal bilateral coordination mechanisms and the Council of Financial Regulators 

(CFR), an informal body that was established to oversee and facilitate inter-agency 

coordination.379 This means that cooperation and collaboration between the RBA, the 

APRA and the ASIC are not regulated by statute, it relies on informal arrangements 

established by the financial role players.  

5.2.1 The Roles and Functions of the RBA to Promote, Protect, Enhance and Maintain 

 Financial Stability and Market Integrity in Australia 

The RBA is the central bank of Australia and it assumed an express financial stability 

mandate in 1998 after the establishment of the APRA.380 The roles and functions of the 

RBA are to maintain financial stability, regulate payment systems, manage interest rates 

and monetary policy.381 However, the RBA does not fulfil its financial stability mandate in 

isolation. The APRA is mandated to assist the RBA to maintain financial stability in 

Australia.382 The RBA and the APRA are required to inform each other regarding any 

potential systemic risks that may threaten financial stability.383 To this effect, the RBA and 

the APRA concluded an MOU to establish information sharing arrangements to promote 
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and protect financial stability in Australia.384 The RBA and the APRA also set up other 

informal and formal structures to ensure effective cooperation and collaboration to fulfil 

their shared roles and functions. For example, the Coordination Committee was 

established as a formal structure to create a forum for regular discussions, consultations, 

liaison meetings and high-level coordination between the RBA and the APRA in matters 

relating to financial stability.385 The researcher submits that cooperation and collaboration 

arrangements between the RBA and the APRA have been effective in promoting financial 

stability and preventing turf wars between the RBA and the APRA. 

The RBA also plays a role in promoting and protecting market integrity in Australia by 

ensuring the stability and competitiveness of the payment systems as well as 

implementing monetary policy that promotes the functioning of financial markets’ payment 

infrastructure.386 The RBA cooperates with the ASIC to assist the ASIC to fulfil its 

mandates relating to the promotion and enhancement of market integrity. In this regard, 

the RBA concluded an MOU with the ASIC in which they agree to share information 

relating to potential risks that may threaten financial stability and market integrity.387 As 

such, it can be said that the RBA fulfils its roles and functions in cooperation and 

collaboration with other financial role players to promote financial stability and enhance 

market integrity. 
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5.2.2 The Roles and Functions of the APRA to Promote, Protect, Enhance and Maintain 

 Financial Stability and Market Integrity in Australia 

The APRA is an independent financial regulator with express roles and functions provided 

under the Australian Prudential Regulation Authority Act.388 The APRA is tasked with the 

prudential regulation and supervision of banking institutions in Australia.389 The APRA 

also has the mandate to assist the RBA to maintain financial stability. In this regard, the 

APRA is required to cooperate and collaborate with the RBA to ensure effective 

information sharing in matters relating to financial stability policy and strategy 

implementation.390 The MOU between the RBA and the APRA establishes cooperation 

and collaboration arrangements between the two parties in fulfiling the financial stability 

mandate. The researcher submits that the MOU regarding cooperation and collaboration 

between the APRA and the RBA also establishes the roles and functions of each party to 

prevent confusion and duplication of tasks when fulfiling their mandates. This is essential 

for effective cooperation and collaboration to promote, protect, enhance and maintain 

financial stability and market integrity in Australia. 

The APRA does not have express roles and functions relating to the promotion of market 

integrity. However, the APRA and the ASIC share supervision and monitoring powers and 

responsibilities for some financial institutions.391 In this regard, the APRA cooperates and 

collaborates with the ASIC to ensure complete supervision of prudential institutions and 

financial markets. 
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5.2.3 The Roles and Functions of the ASIC to Promote, Protect, Enhance and Maintain 

 Financial Stability and Market Integrity in Australia 

The ASIC was established to ensure fairness, transparency and confidence in Australian 

capital markets and financial services.392 The ASIC’s main responsibility is market 

conduct and consumer protection.393 The ASIC Act provides that the ASIC should perform 

its mandates in a manner that protects, promotes, maintains and enhances financial 

system performance and improves the development and the efficiency of the Australian 

economy.394 The ASIC is also expected to safeguard investor confidence and informed 

participation.395 The ASIC has an express mandate to protect, promote, maintain and 

enhance market integrity in Australia.396 The ASIC does not have express roles and 

functions relating to financial stability. However, it should be noted that the ASIC has to 

cooperate and collaborate with the RBA to minimise systemic risks that threaten financial 

stability and the fulfilment of its roles and functions.397  

The RBA and the ASIC concluded an MOU to establish cooperation and collaboration 

arrangements to fulfil their mandates.398 The MOU provides clear responsibilities for the 

RBA and the ASIC to avoid duplication of tasks between the parties. This entails that, the 
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MOU was also concluded as a measure to prevent regulatory gaps and duplication of 

mandates which may affect the roles and functions of the RBA and the ASIC. The RBA 

and the ASIC have to proactively share information to detect and manage systemic 

events. In this regard, the researcher submits that cooperation and collaboration between 

the ASIC and the RBA are essential for fulfiling their mandates through the timely 

detection of systemic risks which may threaten financial stability and market integrity. 

5.3 The Regulation of Cooperation and Collaboration between the RBA and 

 other Financial Role Players in Australia 

Cooperation and collaboration between the RBA, the APRA and the ASIC rely on soft-

law mechanisms such as MOUs regarding cooperation and collaboration and informal 

protocols between the RBA, the APRA and the ASIC.399 The Council of Financial 

Regulators (CFR) was established to oversee cooperation and collaboration 

arrangements among its members, thus the RBA, the APRA and the ASIC.400 

Cooperation and collaboration between the RBA and other financial role players are 

based on a policy framework and informal arrangements between the RBA and other 

financial role players in Australia.401  Australia does not follow a statutorily prescriptive 

approach with regard to cooperation and collaboration between the RBA and the APRA 

and ASIC.402 Thus, cooperation and collaboration between the RBA and other financial 
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role players rely on the MOUs regarding cooperation and collaboration and regular 

meetings between the RBA, the APRA, the ASIC and the CFR to discuss matters of 

common regulatory interest.403 According to Schmulow, the advantage of the approach 

taken by Australia in this regard is that it promotes a culture of cooperation, mutual 

support and regulatory performance as opposed to merely upholding the regulatory 

structure.404 The researcher submits that a soft law approach is flexible and renders it 

easy for adjustments to be made as and when they are necessary, considering the 

frequently changing global standards.405  

The soft law approach to cooperation and collaboration between the RBA, the APRA and 

the ASIC in Australia entails that the nature and ambit of cooperation and collaboration 

arrangements between the RBA and other financial role players are established in the 

MOUs.406 It should be noted that, unlike in South Africa, MOUs regarding cooperation 

and collaboration between the RBA and other financial role players in Australia are not 

prescribed by statute.407 It is also apposite to allude that the MOUs regarding cooperation 

and collaboration between the RBA, the APRA and the ASIC are not legally binding on 
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the parties.408 The purpose of these MOUs is to establish cooperation and collaboration 

mechanisms, information sharing arrangements, outline clear mandates of each financial 

role player and measures to prevent duplication of tasks between the RBA and other 

financial role players.409 As such, the researcher submits that these MOUs form the 

cornerstone of inter-agency cooperation and collaboration between the RBA and other 

financial role players in Australia.  

This approach has been useful for Australia, despite being met with a few challenges 

along the way. For example, the soft law approach requires the establishment of informal 

relationships between the personnel involved. The researcher argues that this is only 

effective for a period of time until the personnel retire or are moved to other offices and 

the relationships are dissolved. Although good working relationships would have been 

established, it may seem difficult to continue working based on past relationships.410 In 

this regard, the researcher submits that it is important to implement both formal and 

informal cooperation and collaboration measures to achieve a balanced formal and 

flexible regulatory framework. The researcher also argues that an inquiry held by the 

Financial System Inquiry regarding the effectiveness of the informal cooperation and 

collaboration approach between the RBA and other financial role players showed that the 

soft-law approach adopted in Australia is not adequate to achieve desired outcomes.411 
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Accordingly, the researcher suggests a combination of formal and informal regulations of 

cooperation and collaboration between the RBA and other financial role players in 

Australia. This can be achieved by establishing clear provisions relating to the nature and 

scope of regulatory coordination and maintaining bilateral MOUs to ensure sufficient 

flexibility to easily adapt to the continuously changing financial markets’ global standards. 

Several MOUs regarding cooperation and collaboration have been concluded between 

the RBA, the APRA and the ASIC to promote and protect financial stability and market 

integrity in Australia and these are discussed below. 

5.4 Cooperation and Collaboration Mechanisms between the RBA and Other 

 Financial Role Players in Australia 

According to Godwin et al, there are four paramount aspects of cooperation and 

collaboration between the RBA and other financial role players in Australia.412 These are 

information‐sharing arrangements; mutual assistance; reasonable measures to foster 

and facilitate inter-agency coordination; and the establishment of a coordinating body.413 

To promote these aspects of cooperation and collaboration between the RBA and other 

financial role players in Australia measures to promote and enhance coordination 

between the RBA and other financial role players were established.414 These measures 

include the duty of the RBA to conclude MOUs regarding cooperation and collaboration, 

information sharing arrangements, regular CFR meetings and the establishment of a 
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coordination body to create a platform to facilitate cooperation and collaboration between 

the RBA, the APRA, the ASIC and the Treasury.415 

5.4.1 The RBA’s duty to conclude MOUs regarding cooperation and collaboration with 

 other financial role players 

Cooperation and collaboration arrangements between the RBA and other financial role 

players in Australia are not regulated by statute but by several bilateral MOUs between 

the RBA, the APRA and the ASIC.416 These MOUs contain the details relating to 

cooperation and collaboration and information sharing arrangements between the RBA 

and other financial role players to protect, promote, maintain and enhance financial 

stability and market integrity in Australia.417 According to Schmulow and Godwin,418 

empirical evidence shows that the MOUs regarding cooperation and collaboration 

between the RBA, the APRA and the ASIC do not have any practical effect towards 

achieving the required outcomes because neither the APRA nor the ASIC strictly relies 

on the provisions of the MOUs. Thus, the MOUs regarding cooperation and collaboration 

between the RBA, the APRA and the ASIC only notify the relevant stakeholders of the 

RBA’s intention to achieve effective and proactive cooperation and collaboration with the 

APRA and the ASIC.419 This follows the fact that cooperation and collaboration between 
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the RBA, the APRA and the ASIC rely more on a culture that focuses on achieving 

effective outcomes rather than compliance with prescribed regulations.420  

This soft-law approach has been effective in Australia, as evidenced by the way Australia 

managed to address systemic risks and challenges arising from the global financial crisis 

(GFC) of 2007-2008 and the 2010 Sovereign Debt Crisis.421 The soft law approach to 

cooperation and collaboration between the RBA and other financial role players prevents 

over-prescription and formalisation which may stifle flexibility.422 A flexible approach to 

inter-agency coordination has the advantage of easy adaptation to the continuously 

changing global financial markets standards and can be easily adjusted to deal with 

arising systemic risks.423 The researcher argues that although the Australian approach is 

commendable for its flexibility, it is difficult to enforce, especially when one takes into 

consideration that the CFR does not bear any regulatory authority outside of those of its 

members.424 As such, the lack of enforcement of cooperation and collaboration measures 

between the RBA and other financial role players renders this approach problematic and 

flawed.425 This submission was confirmed in the Interim Report of the Australian Financial 
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System Inquiry where concerns were raised by several stakeholders to strengthen the 

regulatory powers of the CFR so that it may possess enforcement authority.426 The 

following MOUs regarding cooperation and collaboration have been concluded between 

the RBA and other financial role players to protect, promote, enhance and maintain 

financial stability and market integrity in Australia.427 

5.4.1.1 MOU regarding cooperation and collaboration between the RBA and the APRA 

The RBA and the APRA concluded an MOU to set out cooperation and collaboration 

arrangements to promote financial stability in Australia in October 1998.428 The APRA 

and the RBA share a financial stability mandate which entails the need for high-level 

coordination between the RBA and the APRA.429 The purpose of the MOU between the 

RBA and the APRA is to establish complementary roles and responsibilities between the 

RBA and the APRA to fulfil their financial stability mandates.430 The MOU also provides 

that the RBA and the APRA should fully and timely exchange information with each other 

regarding any matters of common interest.431 The Assistant Governor of the RBA 

attributed the effectiveness of cooperation and collaboration arrangements between the 

RBA and other financial role players to an effective flow of information between the RBA 
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and other regulatory agencies in Australia.432 The researcher submits that the efficacy of 

information sharing arrangements between the RBA and other financial role players under 

this MOU could be influenced by the regular CFR meetings where the RBA, the APRA 

and the ASIC meet to discuss matters of common interest.433 Unlike in South Africa where 

the Financial Sector Council of Regulators (FSCR) meets only twice, the CFR meets at 

least four times a year.434 In addition, the working committees were established to foster 

cooperation and collaboration in Australia. For example, the Coordination Committee, 

also meets at least once every six weeks to ensure transparency and a constant flow of 

information between the RBA and other financial role players.435 As such, the researcher 

submits that the MOU regarding cooperation and collaboration between the RBA and the 

APRA fosters high-level cooperation and collaboration between the RBA and the APRA 

by encouraging timeous and constant sharing of information.  

The MOU regarding cooperation and collaboration between the RBA and APRA also 

establishes arrangements for international cooperation and collaboration between the 

RBA, the APRA and relevant international organisations or bodies.436 This comports with 

the Basel Committee Principles on Banking Supervision, which recommends cooperation 

and collaboration between central banks and other financial role players to protect global 

financial stability and market integrity.437 This shows that Australia has made attempts to 
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 and Financial Stability in a World of Low Interest Rates (Reserve Bank of Australia 2017) 2. 
436  RBA and APRAN MOU 1998 para 15; see related comments by Jensen A and Kingston M 
 “Australian “Twin Peaks” Framework of Financial System Regulation:  Australia and UK Compared” 
 2010 Butterworths Journal of International Banking and Financial Law 545, 549; Godwin, Li and 
 Ramsay 2016 Centre for International Finance Regulation (CIFR) Paper 33. 
437  Basel Committee on Banking Supervision Core Principles for Effective Banking Supervision 2012, 
 Principle 3; see related comments by Correia de Brito, A, Kauffmann C and Pelkmans J “The 
 Contribution of Mutual Recognition to International Regulatory Co-operation” 2016 OECD 
 Regulatory Policy Working Papers 15; Satragno L Monetary Stability as a Common Concern in 
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comply with the recommendation to engage in international coordination between the 

central banks and other financial role players to promote financial stability and enhance 

market integrity.438 Cross-border coordination enables the RBA and the APRA to detect, 

manage and investigate cross-border market misconduct that could threaten financial 

stability and market integrity. Although MOUs are generally non-binding, the researcher 

submits that the cooperation and collaboration MOUs concluded by the RBA and other 

financial role players foster a culture of cooperation and collaboration in the Australian 

financial sector. This follows the fact that the MOUs establish express cooperation and 

collaboration arrangements which require the RBA and the APRA to meet regularly, 

consult with each other and establish working relationships. Such coordination is 

essential for the promotion, protection, enhancement and maintenance of financial 

stability and market integrity. 

The researcher submits that the MOU between the RBA and the APRA entails that the 

RBA and the APRA commit to fulfil their roles and functions in cooperation and 

collaboration. This is essential for achieving effective regulatory outcomes. Although this 

MOU does not directly promote market integrity, it establishes information sharing 

arrangements to detect and manage potential systemic risks that may threaten financial 

stability and consequently, market integrity. The non-binding nature of the MOU entails 

that it can be easily amended to adapt to new circumstances but cannot be enforced to 

compel the RBA and the APRA to fulfil their responsibilities. The researcher argues that 

the lack of enforceability could affect the effectiveness of the MOU in the case that either 

of the parties neglects the duty to cooperate. Accordingly, it is suggested that the MOUs 

relating to cooperation and collaboration in Australia be formalised to enhance their 

effectiveness.  

                                                           
 International Law: Policy Cooperation and Coordination of Central Banks (Brill Singapore 2022) 92; 
 Moloney N, Ferran E, Payne J et al The Oxford Handbook of Financial Regulation (Oxford London 
 2015) 74. 
438  Principle 3 of the Basel Committee on Banking Supervision Core Principles for Effective Banking 
 Supervision; see related comments by Correia de Brito Kauffmann and Pelkmans 2016 OECD 
 Regulatory Policy Working Papers 15; Satragno Monetary Stability as a Common Concern in 
 International Law: Policy Cooperation and Coordination of Central Banks 92; Moloney, Ferran, 
 Payne et al The Oxford Handbook of Financial Regulation 74. 
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5.4.1.2 MOU regarding cooperation and collaboration between the RBA and the ASIC 

The RBA and the ASIC concluded an MOU that establishes cooperation and collaboration 

arrangements between the RBA and the ASIC in 2002.439 The purpose of the MOU 

concluded by the RBA and the ASIC is to promote transparency, prevent duplication of 

tasks and promote cooperation and collaboration between the RBA and the ASIC in 

fulfiling their mandates.440 The MOU between the RBA and the ASIC provides a 

framework for cooperation and collaboration between the RBA and the ASIC in matters 

of common interest for the effective performance of their responsibilities.441 The MOU 

further provides for mutual assistance and information sharing arrangements between the 

RBA and the ASIC.442 The researcher submits that these provisions are essential to 

prevent duplication of tasks, overlaps or regulatory gaps that could arise should there be 

no clear provisions which establish each financial role player’s responsibilities in the 

financial sector.443 For example, the MOU provides clear arrangements regarding the 

procedures to be taken by the RBA and the ASIC when collecting information from 

licensing and settlement financial institutions to prevent the RBA and the ASIC from 

collecting the same information.444  

                                                           
439  RBA and ASIC “Memorandum of Understanding between the Australian Securities and 
 Investments Commission” 18 March 20022 http://download.asic.gov.au/media/1340888/MOU-
 ASICandRBA.pdf accessed 25 November 2021, para 1-2; see related comments by Medcraft G 
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440  RBA and ASIC “Memorandum of Understanding between the Australian Securities and 
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However, the researcher argues that the lack of conflict resolution arrangements between 

the RBA and the ASIC in the MOU raises an area of difficulty should conflict arise between 

the RBA and the ASIC. It is also argued that the CFR could have been the relevant body 

to perform conflict resolution between financial role players or resolve cases where 

regulatory mandates cause tension, but nothing is said to this effect.445 The MOU states 

that prior to submitting annual assessment reports to the relevant Minister, the RBA and 

the ASIC should exchange copies of their reports to ensure that there are no issues that 

may affect the mandates and functions of the other to avoid turf wars between the RBA 

and the ASIC.446 However, the MOU fails to provide how the RBA and the ASIC should 

resolve any conflicting issues relating to their regulatory functions. The researcher 

submits that the lack of dispute resolution arrangements between the ASIC and the RBA 

in the MOU could affect their roles and functions, should there be any misunderstandings 

between them. The researcher suggests that conflict resolution arrangements should be 

established between them to ensure that any conflicts between the RBA and the ASIC 

are resolved internally and do not affect the roles and functions of other financial role 

players in Australia.   

The MOU between the RBA and the ASIC is intended to prevent duplication of tasks and 

minimise the regulatory burden on financial institutions. However, the MOU is non-binding 

and unenforceable. The researcher argues that the non-binding nature of this MOU may 

affect its effectiveness and its overall purpose in the case that one party fails to fulfil their 

responsibility. This could result in duplication of tasks or regulations which may affect 

financial stability and market integrity. Accordingly, the researcher submits that, to ensure 

the adequacy and effectiveness of the MOU, its non-binding nature should be 

reconsidered. 
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 by the Australian Securities and Investments Commission” April 2014 
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5.4.1.3 MOU regarding international cooperation and collaboration between the RBA 

 and other financial role players 

The BCBS Core Principles on Banking Supervision provide for cross-border cooperation 

and collaboration between central banks, financial role players and relevant international 

organisations to promote global financial stability and market integrity.447 Accordingly, 

Australia has implemented measures to cooperate with other central banks and 

international organisations to protect financial stability and market integrity. For example, 

the RBA concluded an MOU for cooperation, collaboration and exchange of information 

with the European Securities Market Authority (ESMA) and the ASIC with regard to the 

supervision and regulation of Central Counterparty (CCP).448 The MOU between the RBA, 

the ASIC and the ESMA fulfils the provisions of Regulation No. 648/2012 of the European 

Union which requires the RBA, the ASIC and the ESMA to establish cooperation and 

collaboration arrangements to enhance the resilience of the Australian financial 

markets.449 This MOU also establishes information sharing arrangements between the 

RBA, the ASIC and the ESMA as a measure of detecting and responding to systemic 

risks that might threaten the stability of the European Union’s financial system and the 

integrity of financial markets.450  

It should be noted that the MOU between the RBA, the ASIC and the ESMA is non-binding 

and holds no legal effect on the concluding parties. The researcher denotes that, this 

could have been motivated by the Australian authorities’ determination to build a culture 

                                                           
447  Principle 3 of the BCBS Core Principles; see related comments by Correia de Brito, Kauffmann and 
 Pelkmans 2016 OECD Regulatory Policy Working Papers 15; Satragno Monetary Stability as a 
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448  ESMA, ASIC and RBA “Memorandum of Understanding between ESMA, ASIC and RBA Related 
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 Financial Crisis” in Arner D, Wan W, Godwin A, Shen W and Gibson E (eds) Research Handbook 
 on Asian Financial Law (Elgar Online 2020) 30, 33. 
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of coordination rather than prescriptive obligations which are rigid.451 Although this might 

be advantageous for flexibility reasons, considering the continuously changing global 

financial standards, the researcher argues that it limits enforceability and compliance with 

the provisions of the MOU. The lack of enforcement and compliance could result in 

cumbersome cooperation and collaboration between the RBA, the ASIC and the ESMA. 

Nonetheless, the RBA’s participation in international cooperation and collaboration and 

exchange of information echoes the importance of coordination towards the protection 

and promotion of global financial stability and market integrity.452   

The researcher submits that cross-border cooperation and collaboration is essential for 

monitoring and investigating cross-border market misconduct which could threaten 

market integrity and financial stability.453 Accordingly, this MOU entails that Australia and 

the ESMA assist each other in regulating and enhancing resilience in the Australian 

markets. This MOU also plays a significant role in establishing a working relationship 

between the RBA, the ASIC and their international counterparts which is essential should 

either party require assistance during crises. 

5.4.2 The establishment of a coordinating body to facilitate cooperation and 

 collaboration between the RBA and other financial role players in Australia 

The CFR is a coordinating body established to facilitate cooperation and collaboration 

between the RBA, the APRA, the ASIC and the Australian Treasury.454 The CFR 

                                                           
451  See related comments by Godwin and Schmulow 2015 SALJ 758; Van Niekerk and Van Heerden 
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comprises the RBA, the APRA, the ASIC and the Australian Treasury.455 According to 

Godwin, the CFR is the most crucial mechanism established to promote cooperation and 

collaboration between the RBA, the APRA, the ASIC and the Australian Treasury.456 The 

objectives of the CFR are to promote and safeguard the efficiency and effectiveness of 

cooperation and collaboration between the RBA and other role players, and to promote 

the stability and integrity of the Australian financial markets.457 The CFR does not have a 

statutory basis or regulatory functions separate from those of its members.458 This means 

that the CFR does not have substantive powers or authority beyond its coordinating and 

consultative functions. Unlike in South Africa where the FSCR has a statutory basis, the 

CFR is not statute-based and only creates a platform for inter-agency cooperation and 

collaboration in Australia.459 Concerns have been raised in Australia, to give the CFR 

statutory recognition and a more formal structure.460 However, Schmulow argues that 

formalising the roles and mandates of the CFR by giving it statutory recognition might 

affect the flexible nature of cooperation and collaboration arrangements in Australia.461 

On the contrary, the researcher argues that statutory recognition could strengthen the 

CFR’s role in enforcing compliance and accountability on the RBA’s duty to cooperate 

                                                           
 Australian Architecture”  15; Kourabas 2018 Journal of Banking and Finance Law and Practice 206; 
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 2015 SALJ 760; Godwin and Ramsay 2015 Journal of Banking and Finance Law and Practice 246; 
 Schmulow 2017 African Journal of International Comparative Law 398. 
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and collaborate with other financial role players to promote, protect, enhance and 

maintain financial stability and market integrity.  

The CFR promotes cooperation and collaboration between the RBA and other financial 

role players by providing a forum for discussions relating to matters of common interest 

between the RBA, the APRA, the ASIC and the Australian Treasury.462 The members of 

the CFR meet at least four times a year and as often as may be required to, inter alia: 

identify important issues and trends that may affect financial stability in Australia; ensure 

that there are effective and appropriate cooperation and collaboration and information 

sharing arrangements to promote financial stability, market integrity and resolve overlaps; 

and to respond to actual or potential systemic risks threatening financial stability and 

market integrity.463 The CFR provides a platform to resolve matters relating to overlapping 

functions between the RBA, the APRA, the ASIC and the Australian Treasury as a way 

of ensuring robust cooperation and collaboration between the RBA and other financial 

role players.464  This shows that the CFR is also a forum for dispute resolution. However, 

the CFR Charter expressly mentions the resolution of disputes relating to overlapping 

functions only, which leaves a gap in the resolution of disputes relating to regulatory 

conflicts amongst the financial role players in Australia.465 In this regard, the researcher 

argues that the scope and ambit of the CFR’s roles and responsibilities should be 

extended to cover any matters that may affect the effectiveness of cooperation and 

collaboration between the RBA and other financial role players.  
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To date, the CFR has been considerably successful in promoting cooperation and 

collaboration between the RBA and other financial role players, especially during the GFC 

where cooperation and collaboration between the RBA and other financial role players 

were effectively proactive.466 However, the researcher argues that the collapse of the HIH 

Insurance in Australia is evidence that inter-agency coordination in Australia is not 

flawless.467 The fall of the HIH Insurance has been attributed to, inter alia, cumbersome 

cooperation and collaboration between the APRA and the ASIC which resulted in 

regulatory gaps and overlaps. The Royal Commission found that this could have been a 

result of a lack of enforceable measures to foster inter-agency cooperation and 

collaboration in Australia.468 To this effect, the APRA Act was amended to impose a 

statutory duty to cooperate and collaborate on the APRA.469 Despite several inquiries held 

to assess the effectiveness of cooperation and collaboration arrangements between the 

RBA and other financial role players in Australia, there are still reservations about 

formalising the functions of the CFR. The weight of the opinions raised provides that 

regulatory performance is more important than regulatory structure. Formal arrangements 

may also distract a low-cost approach, the robustness and flexibility of the coordination 

arrangements between the RBA and other financial role players in Australia.470 However, 

the researcher argues that formal arrangements for cooperation and collaboration 

between the RBA and other financial role players could increase compliance and 
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enforcement, which are essential for effective cooperation and collaboration between 

central banks and other financial role players.471   

In September 2008, members of the CFR concluded an MOU that establishes 

cooperation and collaboration arrangements between the RBA, the APRA, the ASIC and 

the Australian Treasury to manage financial distress that may threaten financial stability 

and market integrity.472 The purpose of this MOU is to foster effective and efficient 

cooperation and collaboration between the RBA and other financial role players to 

manage systemic risks or potential threats to financial stability and market integrity.473 

The CFR MOU regarding cooperation and collaboration to manage financial distress 

outlines the duties and responsibilities of the RBA, the APRA, the ASIC and the Australian 

Treasury should financial distress occur.474 Previous experience has shown that 

cooperation and collaboration between central banks and other financial role players are 

often neglected during a financial crisis and this is likely to result in regulatory gaps and 

overlaps.475 Therefore, it is important to establish comprehensive cooperation, 

collaboration and information sharing arrangements to manage financial crises before 

they arise. 
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The researcher submits that the establishment of the CFR as a forum for high-level 

cooperation and collaboration between the RBA, the APRA, the ASIC and the Australian 

Treasury is commendable. A coordinating body is an effective measure that can be 

employed to enforce and promote cooperation and collaboration between central banks 

and other financial role players. Despite the lack of regulatory authority and powers, the 

CFR plays an important role by creating a platform for financial role players to discuss 

and address matters relating to financial stability and market integrity.476 A coordinating 

body, with specific mandates, focusing on facilitating cooperation and collaboration 

between the central bank and other financial role players enables transparency, 

accountability, compliance and enforcement of the duty to cooperate and collaborate.477  

 5.4.3 A soft law approach to cooperation and collaboration between the RBA and other 

 financial role players 

Australia follows a soft law approach to cooperation and collaboration between the RBA, 

the APRA and the ASIC.478 Soft law is embodied in bilateral MOUs and informal 

arrangements, as opposed to hard law which comprises express statutory regulations 

found in binding legislation.479 Soft law is non-binding, more flexible and cheaper to 

establish.480 The framework for cooperation and collaboration between the RBA, the 

APRA and the ASIC is well known for its flexibility and Schmulow submits that Australia’s 

success during the GFC and the Sovereign Debt Crisis is attributable to the flexible nature 
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of regulatory coordination.481 Nonetheless, the researcher argues that the collapse of the 

HIH Insurance is attributable to the soft law approach to regulatory coordination which 

was a result of, inter alia, ineffective coordination between the APRA and the ASIC. This 

shows that the soft-law approach is not adequate enough to promote effective 

cooperation and collaboration between the central bank and other financial role 

players.482  

A flexible nature to regulatory coordination enables the RBA and other financial role 

players to easily adjust to changing circumstances of global financial markets and to 

implement the required changes to manage systemic risks.483 Accordingly, a culture of 

coordination, as opposed to a statutory regulatory approach, was also established in 

Australia to foster cooperation and collaboration between the RBA, the APRA, the ASIC 

and the Australian Treasury.484 Central to this approach is RBA’s submission that, 

legislation cannot be relied upon to promote cooperation and collaboration, mutual 

support and trust between the central bank and domestic financial role players.485 

According to Schmulow, a culture of coordination, trust and mutual support are essential 

for the protection, promotion, enhancement and maintenance of financial stability and 

market integrity.486 However, the researcher argues that a culture of coordination alone 

is not sufficient for adequate cooperation and collaboration between the RBA and other 
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financial role players. There is a need for enforceable measures that also create legal 

certainty. 

The researcher submits that despite its flexibility, the soft–law approach to cooperation 

and collaboration between the RBA and other financial role players leaves a lot to be 

desired.487 This follows the fact that a statutory approach enables enforcement of the duty 

to coordinate, which is essential for effective cooperation and collaboration between 

central banks and domestic financial role players.488 It is also submitted that like in South 

Africa and the UK, the flexibility of cooperation and collaboration arrangements can still 

be achieved by incorporating both statutory provisions and bilateral MOUs.489 The recent 

findings of cumbersome coordination and regulatory overlaps between the APRA and the 

ASIC can be attributed to the lack of stringent statutory regulatory provisions, 

enforcement measures and clear functions between the APRA and the ASIC.490 In this 

regard the researcher submits that Australia might need to consider implementing a hard 

law approach to foster cooperation and collaboration between the RBA and other financial 

role players to promote enforcement, compliance and transparency. 

5.5 Cooperation and Collaboration between the RBA and other Financial Role 

 Players during and post-COVID-19 pandemic and the Russo-Ukrainian War  

Cooperation and collaboration between the central bank and other financial role players 

are essential for protecting, promoting, enhancing and maintaining financial stability and 
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market integrity in any jurisdiction.491 Between 2019 and 2020, global financial stability 

and market integrity were greatly affected by the outbreak of the COVID-19 pandemic 

and the Russo-Ukrainian war in 2022.492 For example, the global gross domestic product 

(GDP) was reduced by about 1.5 percent and the inflation rate rose by about 1.3 percent 

as a result of the Russo-Ukrainian war.493 To curb the effects of the COVID-19 pandemic 

and the Russo-Ukrainian war on financial stability and market integrity in Australia, the 

CFR was tasked to closely monitor the effects of these systemic events for regulatory 

coordination purposes.494 In this regard, the CFR effectively coordinated regulatory and 

policy activities between the RBA, the APRA, the ASIC and the Australian Treasury to 

prevent duplication of tasks and regulatory gaps as the economy was already under 

threat.495 Such coordination included ensuring proactive cooperation and collaboration 

and information sharing arrangements between the RBA and other financial role players 

to mitigate the financial risks caused by the COVID-19 pandemic and the Russo-

Ukrainian war. Although the RBA, the APRA and the ASIC had limited exposure to 

Russian financial institutions, the CFR played a significant role in ensuring that its 
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members maintained close monitoring of the developments of the war which could affect 

financial stability and the integrity of Australian financial markets.496 

The APRA is responsible for macro-prudential regulation in Australia. However, the 

decisions made by the APRA in this regard during the COVID-19 pandemic had to involve 

all members of the CFR in the decision making process.497 Thus, the CFR created a forum 

for the APRA to consult, discuss and analyse macro-prudential policies with the RBA, the 

ASIC and the Australian Treasury before making financial decisions during the COVID-

19 pandemic. This follows the fact that residential mortgage lending increased financial 

stability risks during the COVID-19 pandemic as consumers were failing to pay their 

mortgages due to financial constraints caused by the pandemic.498 As such, it was 

important that the RBA and other financial role players actively coordinate and support 

each other in making decisions that had a significant influence on the protection of 

financial stability and market integrity in Australia.  

To this end, the RBA, the ASIC, the APRA and the Australian Treasury established a 

domestic cyber-attack protocol to enhance inter-agency coordination in mitigating cyber 

threats and systemic risks in Australia.499 The researcher submits that the functions of the 

CFR to protect and maintain financial stability and market integrity during the COVID-19 

pandemic and the Russo-Ukrainian war are commendable. Also, this shows the 

importance of cooperation and collaboration arrangements to manage financial crises and 
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a coordinating body to facilitate inter-agency coordination during a crisis. This is an 

important lesson for South Africa.500 

5.6 Conclusion 

To conclude, the researcher submits that several lessons can be drawn for South Africa 

from the Australian experience and the regulation of cooperation and collaboration 

between the RBA and other financial role players. For example, the importance of an 

overarching coordinating body and a culture for coordination to promote and enhance 

cooperation and collaboration between the central bank and other financial role players.  

The CFR serves as a forum for cooperation, coordination, information sharing and 

discussion on matters of common interest between the RBA, the APRA, the ASIC and 

the Australian Treasury.501 It can be argued that the Australian experience provides 

insights into the challenges that regulatory coordination presents and ways to overcome 

such challenges. The key lesson that can be drawn from Australia in this regard is that a 

hard law approach to cooperation and collaboration is necessary, but not sufficient to 

achieve desired outcomes.502 A culture of coordination, that is focused on performance, 

rather than regulatory structure and a balanced combination of flexible and formal 

regulations are essential for effective and robust cooperation and collaboration between 

the central bank and other financial role players.503 

The next chapter is an analysis of the regulation of cooperation and collaboration between 

the Bank of England and other financial role players in the UK. This is done to enable the 
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researcher to draw lessons regarding the regulation of regulatory coordination for South 

Africa to enhance its current regulatory framework. 
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CHAPTER SIX 

THE COOPERATION AND COLLABORATION BETWEEN THE BANK OF ENGLAND 

AND OTHER FINANCIAL ROLE PLAYERS IN THE UNITED KINGDOM 

6.1 Introduction 

The Global Financial Crisis (GFC) that occurred between 2007 and 2009 crippled many 

economies including the United Kingdom (UK).504 The UK encountered challenges of 

increasingly fragmented financial markets and blurred demarcations in the banking, 

insurance and securities financial institutions.505 To alleviate the effects of the GFC, the 

Group of Thirty Countries (G30) recommended member states to re-evaluate their 

financial regulatory frameworks to curb overlaps and gaps, and to remove potential 

regulatory arbitrage by improving regulatory cooperation and collaboration between 

central banks and other financial role players.506 The G30’s recommendation to 

restructure the UK’s financial regulatory framework was relevant, especially following the 

failure of the previous tripartite financial regulatory system to prevent the effects of the 

GFC due to poor cooperation and collaboration mechanisms between the Bank of 

England (BOE), the Financial Services Authority and the Treasury Department.507 Some 

effects of the GFC, such as the collapse of the Northern Rock Bank and other financial 
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institutions, exacerbated the realisation that there was a need for a new regulatory 

structure that promoted effective cooperation and collaboration between the BOE and 

other financial role players in the UK.508 Consequently, the Financial Services Authority 

was replaced by two separate financial role players, the Prudential Regulation Authority 

(PRA) and the Financial Conduct Authority (FCA).509 The establishment of the PRA and 

the FCA as two separate regulatory authorities entailed the need for robust coordination 

and comprehensive cooperation and collaboration mechanisms between the BOE, the 

PRA, the FCA and other financial role players to promote, protect and enhance financial 

stability and market integrity.510 It is against this background that the Financial Services 

Act511 was enacted to, inter alia, improve regulatory cooperation and collaboration 

between the BOE and other financial role players to protect, promote, maintain and 

enhance financial stability and market integrity in the UK.512  
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6.2 The Roles and Functions of the BOE and other Financial Role Players to

 Promote, Protect, Enhance and Maintain Financial Stability and Market 

 Integrity in the UK  

The UK financial regulatory architecture comprises several financial role players that have 

complementary mandates, for example, the BOE, the PRA and the FCA.513 The 

enactment of the FSA gave effect to a new financial regulatory framework and new 

financial role players such as the PRA, the FCA and the Financial Policy Committee 

(FPC).514 It can be argued that a regulatory architecture that comprises several role 

players requires comprehensive and effective cooperation and collaboration mechanisms 

to ensure the passing and sharing of relevant information so as to safeguard against 

regulatory gaps on matters requiring regulatory oversight.515 To ensure the optimum 

operation of the UK financial markets, the FSA imposes a duty on the BOE to cooperate 

and collaborate with the FCA, the PRA, the FPC, the HM Treasury and other international 

organisations to promote, protect and enhance financial stability and market integrity in 

the UK.516 Therefore, it is important to discuss how the BOE, the PRA, the FCA and the 

FPC fulfil their roles and functions to promote and protect financial stability and market 

integrity in cooperation and collaboration with the BOE and other financial role players in 

the UK. 
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6.2.1 The roles and functions of the BOE in promoting and protecting financial stability 

 and market integrity in the UK 

The BOE’s primary mandate is to protect and promote financial stability as the central 

bank in the UK.517 Due to the continuously changing standards in global financial markets, 

it remains difficult to come up with an overall definition of financial stability.518 As such, 

the FSA does not provide a definition for financial stability to avoid the risk of setting in 

stone a definition that may become unfit and inflexible over time.519 The BOE has the duty 

to cooperate and collaborate with the HM Treasury, the FCA and the PRA to fulfil its 

financial stability mandate.520 For instance, the BOE is supposed to collaborate with the 

FPC in monitoring financial risks that may threaten financial stability and to request any 

information relevant to its financial stability mandate from other financial role players.521 

It should also be noted that the BOE’s decisions regarding financial stability are reviewed 

by the sub-committee of the Court of Directors before they are finalised.522 This shows 

that although the BOE’s primary mandate is the protection and promotion of financial 

stability, the BOE does not fulfil its financial stability mandates in isolation. The BOE 

cooperates and collaborates with other financial role players such as the Court of 

Directors, FPC and the HM Treasury to fulfil this mandate.  

Despite its primary financial stability primary mandate, the BOE also plays a role in the 

promotion of market integrity in the UK. The BOE takes an active role in ensuring the 

effectiveness of financial markets by enhancing the resilience of market infrastructure and 
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supervising financial institutions to operate in a safe and sound state.523 The BOE is 

authorised to request information from the FCA in relation to liquidity and payment 

services to ensure optimum functioning of the financial markets.524 Significantly, the 

interaction between the BOE and the FCA towards the promotion of market integrity is 

inevitable and requires comprehensive cooperation and collaboration arrangements to 

ensure its effectiveness, and prevent regulatory gaps and overlaps between the BOE and 

the FCA in this regard. 

6.2.2 The roles and functions of the FPC in promoting and protecting financial stability 

 and market integrity in the UK 

The primary statutory mandate of the FPC is to coordinate with the BOE in fulfiling its 

financial stability mandate.525 To fulfil this mandate, the FPC identifies, monitors and takes 

action to prevent and detect systemic risks that may affect financial stability and market 

integrity in the UK.526 The FPC also has an objective to promote and enhance market 

integrity through ensuring the growth of the economy and the financial markets by 

detecting and preventing financial crime.527 The FPC comprises the Governor of the BOE, 

Deputy Governors of the BOE, the chief executive of the FCA, one bank executive director 

appointed by the Governor, four external members appointed by the Chancellor and a 

non-voting representative of the Treasury.528 The membership and expertise of this 

committee entail that the FPC is responsible for monitoring the stability of the UK financial 
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system as well as the resilience of its financial markets.529 The FPC is a committee of the 

BOE which makes it directly involved in all financial stability matters.530 This arrangement 

can be said to have been influenced by the need to ensure an effective flow of information 

between the BOE and the FPC. The FPC is also required to cooperate and collaborate 

with the PRA and the FCA by making regulatory recommendations on matters of mutual 

interest.531 The researcher submits that the UK financial regulatory architecture is 

structured in a manner that makes financial role players interdependent. Such 

interdependence requires a high level of inter-agency cooperation and collaboration to an 

extent that the failure thereof could affect financial stability and market integrity in the UK. 

The FPC has the authority to give directions and recommendations to the PRA and the 

FCA regarding their statutory mandates.532 An example of the directions that the FPC 

may give include that the PRA and the FCA share information regarding a matter of 

common interest.533 The researcher submits that the tasks of the FPC to make 

recommendations and give directions to the PRA and the FCA in the promotion and 

protection of financial stability and market integrity can be viewed as a strategy by the HM 

Treasury to foster cooperation and collaboration between the BOE, the FPC and other 

financial role players through information sharing arrangements. This follows the fact that 

the FPC requires the functions of other financial role players such as the BOE, the PRA, 

the FCA and the HM Treasury to fulfil its statutory mandates.534 The FPC is required to 
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take recommendations that relate to its mandates from the HM Treasury.535 However, the 

recommendations of the Treasury are not binding on the FPC to ensure that the FPC 

remains independent of the HM Treasury and political influence. The FPC is also required 

to submit financial stability reports to the Parliament. The researcher submits that this 

might have been a measure to foster cooperation and collaboration between the BOE, 

the FPC and relevant state organs in matters relating to financial stability and market 

integrity in the UK.536 Accordingly, it can be said that the roles and mandates of the FPC 

are subject to effective cooperation and collaboration with the BOE and other financial 

role players to promote, protect, maintain and enhance financial stability in the UK. 

6.2.3 The roles and functions of the PRA in promoting and protecting financial stability 

 and market integrity in the UK 

The PRA was established as a subsidiary of the BOE.537 It has two main statutory 

mandates. These include the promotion of the safety and soundness of the financial 

institutions it supervises, for example, banks and investment firms, and the protection of 

insurance policyholders.538 The PRA is responsible for the supervision of financial 

institutions that are regarded as “more important” in the UK, whilst the rest of the financial 

institutions are supervised by the FCA, for both prudential and conduct regulation.539 The 

PRA is responsible for ensuring that the financial institutions under its supervision do not 

engage in activities that may threaten financial stability and the integrity of the financial 
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markets.540 The researcher submits that the interconnectedness of the roles and 

mandates of the PRA and the FCA in promoting financial stability and market integrity 

requires effective information sharing arrangements between the PRA and the FCA. Also, 

considering that the PRA is a subsidiary of the BOE and is housed by the BOE, the shared 

objectives between the PRA and the FCA foster cooperation and collaboration and the 

sharing of information between the BOE and other financial role players such as the FPC, 

the PRA and the FCA.541 Accordingly, the researcher submits that the roles and mandates 

of the PRA are not fulfiled in isolation as the PRA has shared mandates with the FCA and 

operates from inside the BOE to promote, protect, enhance and maintain financial stability 

and market integrity in the UK. The researcher is of the view that the statutory role and 

obligations of the FPC cannot be fulfiled without collaboration with the BOE and other 

financial role players. This follows the fact that the roles of the FPC are interdependent 

with the roles and functions of other financial role players such as the BOE, the FCA and 

the PRA. 

6.2.4 The role and mandates of the FCA in promoting and protecting financial stability 

 and market integrity in the UK 

The FCA was established as a market conduct regulator and also a prudential regulator 

for firms that are not covered by the PRA.542 The main objectives of the FCA are micro-

prudential regulation of firms, market conduct regulation and the promotion of market 

integrity through regulation of effective competition in the UK.543 As such, the FCA plays 

a significant role in the promotion of both financial stability and market integrity. The FCA 

is obliged to contribute to financial stability through its market integrity mandate, by 
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ensuring soundness, stability and resilience in the UK’s financial system.544 The FSA 

provides that the FCA should ensure that the markets function well.545 The researcher 

submits that the role of the FCA as the prudential regulator of some financial institutions 

is complementary to the objectives of the PRA as the prudential regulator. This entails 

that cooperation and collaboration between the PRA and the FCA are essential for the 

fulfilment of their statutory mandates. To ensure effective and robust cooperation and 

collaboration between the FCA and the PRA, adequate information sharing arrangements 

are also essential and this has been achieved through several MOUs regarding 

cooperation and collaboration that have been concluded between the FCA and the PRA.  

The researcher argues that the duty of the FCA to promote competition may cause “turf 

wars” between the FCA and the PRA and affect cooperation and collaboration 

arrangements between the FCA, the BOE and the PRA. For example, in some instances, 

the PRA is required to invoke its veto power to ensure that the FCA does not act in a 

manner that threatens financial stability or affects its functions.546 Although this might 

seem like a measure to control and regulate the conduct of the FCA to an extent that 

protects financial stability and market integrity, the researcher argues that this position 

affects the relationship between the PRA and the FCA as the PRA is granted more 

regulatory powers. Consequently, cooperation and collaboration and information sharing 

arrangements between the PRA and the FCA are affected to the effect of threatening 

financial stability and market integrity in the UK. 

To ensure robust and effective cooperation and collaboration between the BOE and other 

financial role players in the UK, several measures have been established in the UK. 
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6.3 Cooperation and Collaboration Measures between the BOE and other 

 Financial Role Players in the UK 

The implementation of express regulations on cooperation and collaboration measures 

between the BOE and other financial role players in the UK might have been influenced 

by the failures of the past.547 The shift from a single regulator to two regulators gave rise 

to the need for effective and comprehensive cooperation and collaboration mechanisms 

between the BOE and other financial role players such as the FPC, the PRA and the FCA 

in the UK.548 In this regard, express statutory regulatory measures for cooperation and 

collaboration between the BOE and other financial role players were incorporated in the 

FSA.549 Unlike Australia, the UK has a statutorily regulated framework for cooperation 

and collaboration between the central bank and other financial role players as a measure 

of ensuring compliance with the duty to “coordinate”, as provided by the FSA.550 The 

advantage of having express statutory provisions for cooperation and collaboration 

between the central bank and other financial role players is enforceability and legal 

certainty and the same cannot be said about a soft law approach in this regard.551 

Accordingly, several mechanisms have been implemented to foster cooperation and 

collaboration between the BOE and other financial role players such as the HM Treasury, 

the PRA and the FCA.552 For example, the FCA and the PRA have a statutory duty to 
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prepare MOUs that establish cooperation and collaboration arrangements between the 

BOE and other financial role players, share relevant information and ensure the cross-

membership of boards of directors.553 Unlike Australia and South Africa, there is no 

coordinating body to facilitate or oversee cooperation and collaboration between the 

central bank and other financial role players in the UK.554 This means that the BOE, the 

PRA, the FCA and the FPC also carry the duty to ensure the existence of effective 

cooperation and collaboration arrangements between the central bank and other financial 

role players. The researcher argues that this is likely to result in ineffective coordination 

as it is highly unlikely that the BOE or any other financial role players can diligently 

perform this function. Therefore, the lack of a coordinating body in the UK may impinge 

effective cooperation and collaboration between the BOE and other financial role players 

due to, inter alia, unmonitored coordination. 

Despite establishing the duty to cooperate and collaborate, the FSA does not detail the 

scope and ambit of cooperation and collaboration between the BOE and other role 

players.555 According to Georgosouli, the lack of detailed cooperation and collaboration 

measures under the FSA may result in cumbersome cooperation and collaboration 

between the BOE and other financial role players.556 However, the researcher submits 

that it is probably impossible to capture all the immutable aspects of cooperation and 

collaboration between the BOE and other financial role players such as the PRA and the 

FCA in one Act.557 This follows the fact that the BOE and other financial role players are 
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also required to provide detailed arrangements of how they will cooperate and collaborate 

in the MOUs they are required to conclude.558 As such, providing all the details in one 

piece of legislation is relatively impossible. The discussion below outlines the 

mechanisms implemented to foster cooperation and collaboration between the BOE and 

other financial role players in the UK. These include the statutory duty to cooperate, the 

requirement to enter into MOUs with each other, cross-membership of boards and the 

obligation to share relevant information between the BOE and other role players.  

6.3.1 The statutory duty to cooperate and collaborate under the FSA 

According to the FSA, the BOE has a duty to “coordinate” with the HM Treasury, the PRA 

and the FCA to promote, protect, enhance and maintain market integrity and financial 

stability in the UK.559 The BOE’s objectives to promote financial stability and market 

integrity cannot be fulfiled in isolation as these objectives are complementary to the 

mandates of the FCA, the PRA, the FPC and the HM Treasury. As such, the FSA requires 

the BOE to fulfil its mandate in cooperation and collaboration with the HM Treasury, the 

PRA, the FCA and other relevant financial role players.560 To establish the cooperation 

and collaboration arrangements between the BOE and other financial role players, the 

FSA provides a duty to conclude MOUs to this effect.561 It should be noted that the BOE 

is not restricted to cooperate and collaborate with other financial role players on matters 

relating to financial stability or market integrity only. The FSA provides that the BOE may 

cooperate and collaborate with other financial role players on any other matters relating 
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to their mandates, for example, crisis management.562 Unlike Australia which relies on a 

soft law approach, the UK imposes a statutory duty on the central bank to cooperate and 

collaborate with other financial role players to promote and protect financial stability and 

market integrity.563 To fulfil this duty, the BOE has concluded an MOU with the HM 

Treasury and the PRA to establish cooperation and collaboration arrangements on 

resolution planning and management of a financial crisis.564  

It is important, however, to note that the MOU regarding cooperation and collaboration 

between the BOE, the PRA and the HM Treasury is not legally binding on the parties and 

does not create any legal obligations. What is more apparent is that the effectiveness of 

this MOU is determined by the reviews conducted by the senior executives of the parties 

to the MOU.565 The researcher argues that this arrangement is highly likely to result in 

flawed cooperation and collaboration between the BOE, the PRA and the HM Treasury. 

There are greater chances that the concluding parties may not be able to identify any 

miscellaneous provisions considering that they drafted the MOUs. Instead, the researcher 

suggests that the appointment of a third party to conduct a review of the MOU could be 

more effective in this instance. The BOE also established cooperation and collaboration 

arrangements to promote market integrity with the FCA and the PRA in another MOU.566  
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Godwin and Schmulow argue that the demerits of a hard-law approach to inter-agency 

cooperation and collaboration is that the financial role players become more concerned 

with complying with the duty to cooperate, than with achieving the intended outcomes of 

such coordination.567 Although there is evidence that the BOE complies with the duty to 

cooperate and collaborate with other financial role players as regulated by the FSA, it 

remains to be answered whether it is robust enough to promote, protect, enhance and 

maintain financial stability and market integrity in the UK.  Senior representatives of the 

BOE, the PRA, the FCA and the PSR have acknowledged that the cooperation and 

collaboration arrangements between the BOE, the PRA, the FCA and the HM Treasury 

are “working well”.568 

The FSA also provides an express duty to “co-ordinate” on the PRA and the FCA.569 The 

FSA provides that the PRA and the FCA must consult with other role players regarding 

any proposed actions that may have adverse effects on any other role player or their 

functions.570 This means that the PRA and the FCA are also under a duty to cooperate 

and collaborate with the BOE whenever their functions may affect the objectives of the 

BOE.571 The researcher submits that, this provision makes cooperation and collaboration 

between the FCA and the PRA optional and conditional on functions that may have 

adverse effects on any other role player or their functions only.572 In Australia and in South 

Africa, the central banks are required to cooperate and collaborate with other financial 

role players in all matters relating to the stability and integrity of the financial markets.573 
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This ensure consistent coordination and promotes a culture of cooperation and 

collaboration, which might be lacking in the UK. The duty to cooperate also extends to 

sharing information and advice when the other party is expected to have more information 

and expertise regarding matters of common interest.574 The FSA also provides that, 

despite the duty to cooperate and collaborate with each other, the financial role players 

should comply with their duties whilst addressing matters of common interest together.575 

The researcher submits that, this provision cautions the PRA, the FCA and the BOE to 

avoid blurred boundaries as they cooperate and collaborate with each other to fulfil their 

duties.576 

Several regulatory gaps and flaws can be sighted in the statutory regulatory framework 

for cooperation and collaboration between the BOE and other financial role players in the 

UK. For instance, the FSA provides that the PRA and the FCA may refuse to cooperate 

with each other and such refusal will not affect the functions of either the PRA or the 

FCA.577 The PRA or FCA may refuse to coordinate with the BOE or other financial role 

players if such coordination prevents it from fulfiling its ordinary functions or when the 

burden of cooperation and collaboration defeats its purpose.578 The FSA fails to provide 

instances when cooperation and collaboration may be disproportionate and detrimental 

to the functions of a financial role player and leaves it to the discretion of the PRA and 

the FCA to decide. Also, unlike in South Africa, there are no committees established to 

facilitate cooperation and collaboration between the BOE and other financial role players 

in the UK.579 The researcher submits that the flaws undermine the effectiveness and 
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enforceability of cooperation and collaboration between the BOE and other financial role 

players in the UK. 

6.3.2 The BOE’s duty to conclude cooperation and collaboration MOUs with other 

 financial role players 

The FSA provides that, the BOE and other financial role players such as the FCA, the 

PRA, the HM Treasury and the FPC should conclude MOUs that establish cooperation 

and collaboration and information sharing arrangements to promote, protect, enhance 

and maintain financial stability and market integrity.580 In this regard, the BOE has 

concluded several MOUs with the FCA, the PRA, the HM Treasury, the FPC and the 

PSR.581 Although the FSA requires the BOE to conclude MOUs with other financial role 

players, the FSA gives the BOE and the other financial role players the discretion to 

decide on the contents of these MOUs.582 Considering that there is no coordinating body 

to facilitate or oversee inter-agency cooperation and collaboration in the UK, the 

researcher submits that there is a need to revisit this provision. The powers and authority 

of the financial role players should be monitored in this regard, to ensure effective and 

robust coordination between the BOE and other financial role players.  

In April 2013, the BOE, the FCA and the PRA concluded a MOU (Memorandum of 

Understanding: Between the Financial Conduct Authority and the Bank of England, 

including the  Prudential Regulation Authority) which establishes how the BOE will 

coordinate with the FCA and the PRA in fulfiling their mandates in relation to the 
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supervision of the UK financial markets and market infrastructure.583  This MOU stipulates 

the “high-level framework” for cooperation and collaboration between the BOE, the FCA 

and the PRA to promote and protect market integrity in the UK.584 The MOU establishes 

the roles and duties of the BOE, the FCA and the PRA in promoting market integrity. 

According to this MOU, the FCA is responsible for the regulation of financial markets and 

the conduct of financial market users to maintain market integrity, whilst the BOE is 

responsible for the payments settlement system in support of its financial stability 

objective.585 On the other hand, the PRA is responsible for the prudential supervision of 

all the financial institutions that participate in the UK financial markets.586 Consequently, 

the functions of either the BOE, the PRA or the FCA have implications and effects on the 

objectives of the other. This MOU clearly outlines the roles and objectives of each party 

to ensure that each financial role player fulfils its set objectives without causing overlaps 

and blurred boundaries.587  

The MOU also stipulates that timely and focused information sharing arrangements will 

also be essential for effective cooperation and collaboration between the BOE, the FCA 

and the PRA in this regard.588 According to the MOU between the BOE, the FCA and the 
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PRA, the BOE, the FCA and the PRA will share relevant information relating to financial 

markets conduct and financial markets infrastructure upon each other’s request or own 

initiative considering that it is legally permissible to share such information.589 In this 

regard, the researcher submits that the objectives of the BOE, the FCA and the PRA in 

relation to the promotion and protection of financial stability and market integrity in the UK 

are complimentary such that effective cooperation and collaboration and information 

sharing arrangements between the BOE, the FCA and the PRA are essential for the 

fulfilment of their mandates.590 

The duty of the BOE to cooperate and collaborate with other financial role players extends 

to international or cross-border cooperation and collaboration with other central banks 

and international organisations.591 The FSA provides that, the BOE, together with the HM 

Treasury, the PRA and the FCA (UK authorities) must “prepare and maintain” a MOU that 

establishes how they intend to cooperate and collaborate with European Supervisory 

Authorities, European Union institutions and other international organisations to promote 

financial stability and market integrity.592 The MOU concerning cooperation and 

collaboration between the UK authorities, European Supervisory Authorities such as the 

European Banking Authority, the European Insurance and Occupational Pensions 

Authority, the European Securities and Markets Authority and other international 

organisations should also establish a committee to facilitate cooperation and collaboration 

                                                           
 Bank of England: A Comparison of the Function of the Bank of England, the Federal Reserve and 
 the European Central Bank” 30. 
589  Article 4(2) of the Memorandum of Understanding: Between the Financial Conduct Authority and 
 the Bank of England, including the Prudential Regulation Authority; see related comments by Dinov 
 “The Bank of England: A Comparison of the Function of the Bank of England, the Federal Reserve 
 and the European Central Bank” 30; Kallasidou 2013 Bristol Law Review 127. 
590  See related discussion by Llewellyn D “Institutional Structure of Financial Regulation and 
 Supervision: The Basic Issues” 31; James and Quaglia The UK and Multi-level Financial 
 Regulation: From Post-crisis Reform to Brexit 45; Van Niekerk and Van Heerden 2020 SALJ 121; 
 Schmulow 2015 SALJ 760. 
591  Section 66 of the FSA; see related discussion by Brown G and Susskind D “International 
 Cooperation during the COVID-19 Pandemic” 2020 Oxford Review of Financial Policy Journal 64, 
 65; Guo Y, Li P and Li A “Tail Risk Contagion between International Financial Markets during 
 COVID-19 Pandemic” 2021 International Review of Financial Analysis 25, 28; James and Quaglia 
 The UK and Multi-level Financial Regulation: From Post-crisis Reform to Brexit 87. 
592  Section 66(1) of the FSA; see discussion by Brown and Susskind 2020 Oxford Review of Financial 
 Policy Journal 65; Guo, Li and Li 2021 International Review of Financial Analysis 28; Kallasidou 
 2013 Bristol Law Review 135. 
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amongst all the parties involved.593 The BOE and the FCA concluded a MOU with the 

European Central Bank (ECB) in 2021. The purpose of the MOU between the BOE, FCA 

and the ECB is to establish information sharing arrangements between the BOE, the 

PRA, the FCA and the ECB to promote market integrity, financial stability and the 

efficiency of financial systems.594 The BOE also concluded a MOU in relation to 

cooperation and collaboration and sharing information relating to matters of common 

interests with the FCA and the Czech National Bank (CNB).595 The MOU between the 

BOE, FCA and the CNB also provides arrangements on how the UK  and the Czech 

Republic will collaborate to combat financial crimes such as money laundering and 

terrorist financing in the promotion of market integrity.596 It should be noted that the MOUs 

regarding cooperation and collaboration between the BOE, other central banks and other 

international organisations to promote financial stability and market integrity are 

concluded in line with the Basel Committee on Banking Supervision (BCBS) Principles.597 

This shows that considerable efforts have been made in the UK to comply with 

international best practices that require cross-border and international cooperation of 

                                                           
593  Section 66(2) of the FSA; Government Publications “Memorandum of Understanding for 
 Supervisory Cooperation between the European Central Bank and the Bank of England and the 
 Financial Conduct Authority” (hereinafter MOU between ECB and the BOE and the FCA) 19 
 February 2021 
 https://www.bankingsupervision.europa.eu/legalframework/mous/html/ssm.mou_2019 accessed 
 25 November 2021. 
594  Article 1(2) of the MOU between the ECB and the BOE and the FCA; see related comments by 
 Dinov “The Bank of England: A Comparison of the Function of the Bank of England, the Federal 
 Reserve and the European Central Bank” 31; Fang Y et al “Institutional Structure and Effectiveness 
 of Central Banks during the Financial Crisis: An Empirical Analysis” in Eijffinger S and Masciandaro 
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 Northampton 2011) 185; Geva B “Systemic Risk and Financial Stability: The Evolving Role of the 
 Central Bank” 2013 Journal of International Banking Law and Regulation 407, 415. 
595  Section 66(2) of the FSA; Government Publications “Memorandum of Understanding between the 
 Czech National Bank and UK Banking Supervisory Authorities” Date Unknown  
 https://www.fca.org.uk/publication/mou/mou-czech-national-bank-boe-fca.pdf accessed 24 
 October 2021. 
596  Article 1(3) of the MOU between the CNB and the UK Banking Supervisory Authorities; see related 
 comments by Goodhart C The Basel Committee on Banking Supervision: A History of the Early 
 Years, 1974–1997 (Cambridge: CUP 2011) 15; also see Gadinis S “The Financial Stability Board: 
 The New Politics of International Financial Regulation” 2013 Texas Journal of International Law 
 151, 157. 
597  Basel Committee on Banking Supervision “Basel Committee on Banking Supervision Principles for 
 Effective Supervisory Colleges” https://www.bis.org/publ/bcbs287.pdf accessed 15 July 2021; see 
 related discussion by Geva 2013 Journal of International Banking Law and Regulation 410; Dinov 
 “The Bank of England: A Comparison of the Function of the Bank of England, the Federal Reserve 
 and the European Central Bank” 35. 
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central banks to promote and protect global financial stability and market integrity.598 The 

BCBS Principles on cooperation and collaboration between central banks and other 

financial role players are discussed in detail in the next chapter of this thesis. 

In light of the preceding discussion, the researcher submits that several measures have 

been put in place to ensure that the BOE fulfils its objectives in cooperation and 

collaboration with other financial role players such as the PRA, the FCA, the HM Treasury 

and international organisations. Such cooperation and collaboration are essential to 

ensure that there is no duplication of tasks, regulatory gaps and blurred boundaries that 

may undermine financial stability and market integrity in the UK.599 The globalisation of 

financial markets has made it essential for central banks to make arrangements for 

international cooperation and collaboration to promote and protect financial stability and 

market integrity and prevent financial crises that are highly contagious.600 More so, the 

recent corona-virus disease (COVID-19) global pandemic was a test of the resilience of 

the global financial markets and required central banks and other international 

organisations to coordinate their objective in the protection of global financial stability and 

market integrity.601 

                                                           
598  Mwenda KK Legal Aspects of Financial Services Regulation and the Concept of a Unified Regulator 
 (World Bank Publications 2006) 87; Mwenda KK “The Regulatory and Institutional Framework for 
 Unified Financial Services Supervision in the United Kingdom and Zambia” 2005 Michigan State 
 Journal of International Law 347; see related comments by Correia de Brito, A, Kauffmann C and 
 Pelkmans J “The Contribution of Mutual Recognition to International Regulatory  Co-operation” 
 2016 OECD Regulatory Policy Working Papers 2, 18; Satragno L Monetary Stability as a Common 
 Concern in International Law: Policy Cooperation and Coordination of Central Banks (Brill 
 Singapore 2022) 52. 
599  See discussion by Van Niekerk and Van Heerden 2020 SALJ 115; Qumba 2022 SALJ 83; 
 Schmulow 2015 SALJ 760; Llewellyn D “Institutional Structure of Financial Regulation and 
 Supervision: The Basic Issues” 31. 
600  See discussion by Van Niekerk and Van Heerden 2020 SALJ 115; Qumba 2022 SALJ 83; 
 Schmulow 2015 SALJ 760; Llewellyn D “Institutional Structure of Financial Regulation and 
 Supervision: The Basic Issues” 31. 
601  Brown and Susskind 2020 Oxford Review of Financial Policy Journal 65; Susskind D and Vines D 
 “The Economics of the COVID-19 Pandemic: An Assessment” 2020 Oxford Review of Economic 
 Policy Journal 1, 10; Akhtaruzzaman MD, Boubaker S and Sensoy A “Financial Contagion during 
 COVID-19 Crisis” 2021 Finance Research Letters 1, 3; Guo, Li and Li 2021 International Review 
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6.4 Cooperation and Collaboration between the BOE and the UK Government to 

 Promote and Protect Financial Stability and Market Integrity 

The government possesses a legitimate interest in the performance of the financial 

system and its financial role players. This follows the fact that the government is the major 

law and policy maker, and its influence on financial regulation cannot be ignored.602 In the 

UK, the government has a direct influence on the financial regulators through the HM 

Treasury which is required to cooperate and collaborate with the BOE in matters relating 

to financial stability and market integrity.603 The FSA imposes a duty on the HM Treasury 

to cooperate with the BOE and share information relating to matters of common 

interest.604 The FSA further provides that the BOE and the HM Treasury should conclude 

a MOU to establish cooperation and collaboration and information sharing arrangements 

on resolution planning and financial crisis management.605 In this regard, the BOE and 

the HM Treasury concluded a MOU on resolution planning and financial crisis 

management in October 2017.606 Unlike in South Africa, the UK has established 

cooperation and collaboration arrangements between the central bank, the government 

and other financial role players to mitigate and manage a financial crisis.607 Such 

measures are important to ensure that the central bank does not deviate from its financial 

stability objective. They also ensure that other financial role players do not deviate from 

                                                           
602  Godwin, Howse and Ramsay 2017 Journal of Banking Regulation 120; Walker G “U.K. Regulatory 
 Revision – A New Blueprint for Reform” 2012 The International Lawyer 828, 830; see related 
 discussion Nesadurai HES “Finance Ministers and Central Banks in East Asian Financial 
 Cooperation” in Diaz M and Woods P (eds) Networks of Influence? (Oxford: Oxford University 
 Press 2009) 63, 81. 
603  Section 64 of the FSA; Godwin, Howse and Ramsay 2017 Journal of Banking Regulation 119; Lui 
 2012 Journal of Banking Regulation 28; see related comments by Kwenda 2005 Michigan State 
 Journal of International Law 347. 
604  Section 64(1)(a)-(b) of the FSA; Godwin, Howse and Ramsay 2017 Journal of Banking Regulation 
 119; Lui 2012 Journal of Banking Regulation 28; Kallasidou 2013 Bristol Law Review 130; 
 Georgosouli 2013 Capital Market Law Journal 65. 
605  Section 65(7) of the FSA; see related comments by Walker 2012 The International Lawyer 830. 
606  Government Publications “Memorandum of Understanding on Resolution Planning and Financial 
 Crisis Management” 17 October 2017; Qumba 2022 SALJ 111;  
607  See related comments by Moloney, Ferran, Payne et al The Oxford Handbook of Financial 
 Regulation 110; Godwin, Kourabas and Ramsay 2016 International Lawyer 276; Godwin A and 
 Schmulow A (eds) The Cambridge Handbook of Twin Peaks Financial Regulation (Cambridge 
 University Press 2018) 115; Godwin A “Australia’s Trek towards Twin Peaks - Comparisons with 
 South Africa” 2017 Routledge 183, 192; see related discussion by North G and Wilson T “Has the 
 Australian Prudential Regulation Authority Done Enough to Meet its Legislated Objectives and 
 Prepare Australia for the Next Financial Crisis?” 2020 University of New South Wales Law Journal 
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their respective objectives amidst a crisis to avoid regulatory gaps that may threaten the 

integrity of the financial markets.608 The BOE is required to notify the HM Treasury of any 

material risks to stability and public funds, as well as monitoring and mitigating risks 

affecting market integrity through the functions of the PRA.609 The researcher argues that 

the role of the HM Treasury in this regard is problematic and likely to jeopardise the 

protection and maintenance of financial stability in the UK. The HM Treasury consists of 

politically exposed persons (PEPs) who pose a high risk to financial stability and market 

integrity due to their political influence.610 As such, the requirement that the BOE consults 

with the HM Treasury on matters relating to financial stability could risk the protection of 

financial stability in the UK. The researcher submits that the influence of PEPs on the 

financial sector should be limited and highly monitored to prevent systemic risks that could 

threaten financial stability and market integrity.  

The HM Treasury has the authority to order the BOE, acting on behalf of the PRA, to 

conduct an investigation on any relevant matter.611 The HM Treasury may make this 

decision if it considers the investigation to be in the public interest and if it appears that 

the BOE and the PRA had not undertaken the investigation already.612 The BOE, acting 

on behalf of the PRA, is required to report to the HM Treasury regarding any regulatory 

                                                           
608  See related discussion by Huang RH and Shoenmaker D “Institutional structure of Financial 
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 463; Kwenda 2005 Michigan State Journal of International Law 347; Godwin, Howse and Ramsay 
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 Who or What to Know that Counts?” 2014 International Journal Public Law and Policy 53, 58; De 
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 Market Law Journal 65; see related comments by Lui 2012 Journal of Banking Regulation 28. 
612  Section 77(1) of the FSA; Kallasidou 2013 Bristol Law Review 130; Georgosouli 2013 Capital 
 Market Law Journal 65; Kwenda 2005 Michigan State Journal of International Law 351; Godwin, 
 Howse and Ramsay 2017 Journal of Banking Regulation 118. 
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failures.613 In this regard, cooperation and collaboration between the UK government 

through the HM Treasury and the BOE rely on information sharing arrangements to 

promote and protect financial stability and market integrity.614 The decision to establish 

express cooperation and collaboration arrangements between the government and the 

BOE is important for preventing overlaps between the objectives of the BOE and those 

of the government officials who are a high financial crime risk.615 

6.5 Flaws and Challenges Affecting Cooperation and Collaboration between the 

 BOE and other Financial Role Players in the UK 

The regulatory framework for cooperation and collaboration in the UK is not novel. Similar 

arrangements are found in other jurisdictions such as Australia and South Africa.616 

However, several challenges and flaws are prevalent in the UK and have affected robust 

cooperation and collaboration between the BOE and other financial role players. The FSA 

requires the BOE to cooperate with the PRA, the FCA and the HM Treasury when fulfiling 

their mandates but fails to provide the threshold for such cooperation and collaboration.617 

The FSA leaves it for the BOE and other financial role players to determine the ambit of 

their cooperation and collaboration on an ad hoc basis in MOUs regarding cooperation 

and collaboration.618 The disadvantage of this arrangement is that there are high chances 

that the BOE and the other financial role players may fail to capture all the immutable 

                                                           
613  Sections 73-74 of the FSA; Kallasidou 2013 Bristol Law Review 130; Georgosouli 2013 Capital 
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aspects relevant for effective coordination in these MOUs which could result in 

cumbersome cooperation and collaboration. Although the MOUs concerning cooperation 

and collaboration between the BOE and other financial role players are reviewed 

annually, they are only reviewed ex post facto. This means that MOUs regarding 

cooperation and collaboration between the BOE and other financial role players are only 

reviewed after being in operation for a year.619 Thus, if a MOU contains miscellaneous 

provisions, it can only be rectified after a year of cumbersome cooperation and 

collaboration between the BOE and other financial role players.620 The researcher argues 

that this approach could result in ineffective coordination in the UK, and consequently 

affect the promotion and protection of financial stability and market integrity. 

The FSA provides that the PRA and the FCA may refuse to participate in cooperation and 

collaboration arrangements with the BOE or any other financial role player.621 This makes 

it easier for the PRA or the FCA to abscond from coordinating with the BOE or with each 

other and this may affect the effectiveness of the established cooperation and 

collaboration arrangements. The MOU concerning cooperation and collaboration 

between the BOE, acting on behalf of the PRA, and the FCA also fails to oblige the FCA 

and the PRA to cooperate and collaborate with the BOE on a “comply or explain” basis.622 

The provision of exceptions to the duty to cooperate and collaborate jeopardises the 

effectiveness of the cooperation and collaboration between the BOE and other financial 

role players to protect and promote financial stability and market integrity. 

                                                           
619  See related comments by Van Niekerk and Van Heerden 2020 SALJ 125; also see CM Van 
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 2022 SALJ 114. 
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Unlike in South Africa and Australia, there is no committee or a cooperation and 

collaboration body to facilitate cooperation and collaboration between the BOE and other 

financial role players in the UK.623 A cooperation and collaboration body facilitates and 

oversees cooperation and collaboration arrangements between the central bank and 

other financial role players to ensure its effectiveness and robustness in the protection 

and promotion of financial stability and market integrity. Accordingly, the lack thereof in 

the UK may result in cumbersome coordination between the BOE, the FCA, the PRA, the 

HM Treasury and other financial role players due to a lack of close monitoring and review 

of conduct. Cooperation and collaboration arrangements between the BOE and other role 

players are reviewed by the parliament, amongst many of its other duties.624 

6.6 The Effects of the COVID-19 Pandemic on Cooperation and Collaboration 

 between the BOE and other Financial Role Players in the UK 

The outbreak of COVID-19 threatened global financial stability and market integrity as the 

measures to curb the spread of the virus greatly affected the financial sector. For 

example, the closure of businesses and travel bans were some of the measures 

implemented to curb the spread of COVID-19.625 According to Akhtaruzzaman et al, 

domestic cooperation and collaboration between the BOE and the FCA, the PRA and the 

HM Treasury in the UK was not very significant during the peak of the pandemic.626 This 

could have been due to the fact that much focus was shifted to global financial stability 

and the integrity of global financial markets rather than domestic financial affairs. In this 

regard, cooperation and collaboration between the BOE and other international 

organisations and central banks on a broader international level became more dominant 
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to prevent an upsurge of another global financial crisis.627 The BOE engaged with 

international organisations such as the European Securities and Markets Authority to 

monitor financial markets and adopt measures to mitigate the effects of the pandemic on 

market integrity.628 Nonetheless, the BOE’s Governor cited that, during the COVID-19 

pandemic, the interaction between the FCA and the financial consumers became more 

important as the FCA had to constantly share information relating to financial markets 

with the BOE.629 This follows the fact that the FCA’s reports contributed to the process of 

policymaking and government response to the economic status of the country amidst the 

pandemic. Proactive cooperation and collaboration between the BOE and other financial 

role players during the COVID-19 pandemic can be attributed to the MOU concerning 

cooperation and collaboration for crisis management between the BOE and other role 

players.630 The MOU sets clear cooperation and collaboration and information sharing 

arrangements that could have facilitated effective coordination to promote, protect, 

maintain and enhance financial stability and market integrity during the pandemic. 

The FPC and the FCA also worked together to identify and advise consumers on 

economic risks such as money laundering and crypto-investments in the protection of 

market integrity.631 The BOE, the FCA and the HM Treasury have also been working 

together with the FPC to reduce regulatory arbitrage and market fragmentation that could 

have arisen from economic vulnerabilities, such as lack of housing and unemployment 
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that became more significant during the COVID-19 pandemic.632 The FPC also strongly 

supported, led and coordinated the efforts made by the Financial Stability Board (FSB) to 

develop policies that address the economic challenges that were caused by the 

pandemic.633 In this regard, the researcher submits that cooperation and collaboration 

arrangements between the BOE and other financial role players played a significant role 

in the protection and maintenance of financial stability and market integrity during the 

COVID-19 pandemic in the UK. 

6.7 Conclusion 

To conclude, the researcher submits that the role of cooperation and collaboration 

between the central bank and other financial role players in any financial framework is 

important. Unlike Australia, the UK has an established regulatory framework for 

cooperation and collaboration between the BOE and other financial role players to protect 

and promote financial stability and market integrity. However, several aspects of this 

framework should be revisited to ensure a robust regulatory framework for cooperation 

and collaboration between the BOE, the FCA, the PRA and the HM Treasury. For 

example, there is a need for stringent provisions that mandate the FCA and the PRA to 

always fulfil their objective in collaboration with the BOE as their objectives are 

complementary. It is important to have enforcement mechanisms in place to ensure that 

the BOE, the PRA, the FCA and the HM Treasury adhere to the duty to cooperate and 

collaborate in order to avoid gaps, overlaps and arbitrage. According to Schmulow, a 

culture of cooperation and collaboration is more important than prescriptive regulations.634 

Godwin acknowledges that cooperation and collaboration between central banks and 

other financial role players remains a work in progress as financial markets keep evolving 
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and new needs arise from time to time.635 Therefore, it remains an ongoing concern to 

determine whether cooperation and collaboration between the BOE and other financial 

role players are fit for their purpose and robust enough to protect, promote, maintain and 

enhance financial stability and market integrity in the UK.  

The next chapter analyses the international best practices on cooperation and 

collaboration between central banks and other financial role players to promote, protect, 

enhance and maintain financial stability and market integrity.  
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CHAPTER SEVEN 

THE INTERNATIONAL BEST PRACTICES ON THE COOPERATION AND 

COLLABORATION BETWEEN CENTRAL BANKS AND OTHER FINANCIAL ROLE 

PLAYERS 

7.1  Introduction 

The aftermath of the Global Financial Crisis (GFC) was characterised by regulatory 

reforms to prevent the recurrence of systemic risks such as excessive lending and 

overlaps that led to the outbreak of the GFC.636 In this regard, the South African National 

Treasury noted that there is a need for significant interconnectedness between South 

Africa and foreign financial institutions to cooperatively curb risks to financial stability and 

the integrity of financial markets.637 This follows the fact that globalisation has increased 

the threat of systemic risk contagion from one jurisdiction to the other due to the increased 

intersection of financial markets. Accordingly, the need for international regulations 

relating to global financial stability and market integrity became more apparent.638 In this 

regard, several international organisations have developed standard practices to regulate 

and monitor cooperation and collaboration between central banks and other financial role 

players internationally to prevent conflicts and systemic risks that threaten market integrity 
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and global financial stability.639 The Basel Committee on Banking Supervision (BCBS),640 

the International Organisation of Securities Commissions (IOSCO),641 the Committee of 

Insurance, Securities and Non-Banking Financial Authorities (CISNA),642 the Financial 

Action Task Force (FATF) and the International Association of Insurance Supervisors 

(IAIS),643 inter alia, are international organisations that foster cooperation and 

collaboration between central banks and other role players such as prudential regulators 

and market conduct regulators, by establishing international standards for effective 

cooperation and collaboration. It should be noted that the International Monetary Fund 

(IMF) and the Financial Stability Board (FSB) have adopted the BCBS principles on 

cooperation and collaboration between central banks and other financial role players as 

the standard for effective cooperation and collaboration for their member states.644 

Several conventions and treaties have been ratified to foster international cooperation 

and collaboration between central banks and international financial role players in South 

Africa. For example, the Convention on the Organisation for Economic Co-operation and 
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 9” 2013 BIS Working Paper 78, 81. 
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 do/Prudentialregulation/participation-in-international-forums accessed 14 June 2022. 
643  The IAIS represents insurance regulators and supervisors of 190 jurisdictions. See 
 http://www.iaisweb.org/index.cfm?pagelD=28 accessed 25 March 2022. 
644  Cecchetti SG “Monetary Policy Lessons Learned from the Crisis and the Post-Crisis Landscape” 
 2011 Bank for International Settlements 1, 3; Cecchetti SG “Collaboration in Financial Regulatory 
 Reform: The IMF, the Financial Stability Board, and the Standard Setting Bodies” IEO Background 
 Paper (14 December 2018) 13; Cecchetti SG and Tucker P “Is There Macroprudential Policy 
 without International Cooperation?” in Glick R and Speigel M (eds) Policy Challenges in a Diverging 
 Global Economy (Reserve Bank of San Francisco) 48. 
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Development,645 the OECD-Best Practice Principles on International Regulatory 

Cooperation,646 the FATF Recommendations,647 and the Core Principles for Effective 

Banking Supervision.648 However, it should be noted that these conventions are non-

binding and that the international regulatory framework for cooperation and collaboration 

between central banks and other financial role players relies on a soft law approach and 

the good-will of countries to promote cooperation and collaboration globally.649 As such, 

it can be argued that international cooperation and collaboration between central banks 

and other financial role players are not easily enforceable and this increases the likeliness 

of non-compliance and in turn jeopardises the promotion of global financial stability and 

market integrity.  

This chapter discusses the international standards of cooperation and collaboration 

between central banks and financial regulators at the international level as provided 

under, inter alia, the Basel Framework, the FATF recommendations, the OECD Best 

Practice Principles, the IOSCO principles, IAIS-Best Practice Principles and the CISNA 

                                                           
645  OECD Convention on the Organisation for Economic Co-operation and Development December 
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646  OECD Best Practice Principles on International Regulatory Co-operation 2021 
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 Financial Services Regulation and the Concept of a Unified Regulator 87; Mwenda 2005 Michigan 
 State Journal of International Law 351; Qumba 2022 SALJ 94. 
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 Co-operation” 2016 OECD Regulatory Policy Working Papers 15; Giordani, P, Ruta M and Zhu L 
 “Capital Flow Deflection” 2017 Journal of International Economics 102, 109; 2005 Michigan State 
 Journal of International Law 347. 
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 Gadinis S “The Financial Stability Board: The New Politics of International Financial Regulation” 
 2013 Texas Journal of International Law 151, 157; Gadinis S “Three Pathways to Global Standards: 
 Private, Regulator, and Ministry Networks” 2015 American Journal of International Law 1, 3; 
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 1997 (Cambridge: CUP 2011) 15. 
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 54, 58; IMF “Modernizing the Legal Framework for Surveillance – An Integrated Surveillance 
 Decision” July 2012 www.imf.org/external/np/pp/eng/2012/071712.pdf accessed 21 April 2022; 
 Gadinis 2015 American Journal of International Law 4. 
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standards. This is done to determine whether South Africa, Australia and the United 

Kingdom conform their regulatory frameworks with regards to cooperation and 

collaboration between central banks and other financial role players to the set 

international standards.  

7.2 International Best Practices on the Cooperation and Collaboration 

 between Central Banks and Other Role Players 

7.2.1 The Basel Framework Cooperation and Collaboration Principle 

The Basel Committee on Banking Supervision - Core Principles for Effective Banking 

Supervision provides guidelines to foster cooperation and collaboration amongst financial 

role players such as central banks, prudential regulators and market conduct regulators 

at the international level.650 Principle 3 of the BCBS Core Principles for Effective Banking 

is the Cooperation and Collaboration principles and it provides that member states should 

make arrangements and implement domestic laws that foster cooperation and 

collaboration between domestic financial role players.651 Principle 3 of the BCBS Core 

Principles for Effective Banking also provides that cooperation and collaboration 

arrangements between central banks and other financial role players may be formal or 

informal, depending on the needs of a particular state.652 South Africa adopted formal 

statutory regulations on cooperation and collaboration between the South African 

                                                           
650  Basel Committee on Banking Supervision “Core Principles for Effective Banking Supervision” 2012 
 Bank for International Settlements, principle 3;  Basel Committee on Banking Supervision 
 “Guidance on the Application of the Core Principles for Effective Banking Supervision to the 
 Regulation and Supervision of Institutions Relevant to Financial Inclusion” 2016 Consultative 
 Document 6; see related comments by Lee LL “Integration of International Banking Supervisory 
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 683, 692. 
651  Principle 3 of the Basel Core Principles for Effective Banking Supervision; see related comments 
 by Holtrop MW “Is a Common Central Bank Policy Necessary within a United Europe?” 1957 De 
 Economist 642, 645; Goodhart The Basel Committee on Banking Supervision: A History of the 
 Early Years, 1974–1997 21. 
652  Section 3(1) of the BCBS Core Principles for Effective Banking Supervision; Armour J, Awrey D, 
 Davis P et al Principles of Financial Regulation (Oxford London 2016) 22; Moloney N, Ferran E, 
 Payne J et al The Oxford Handbook of Financial Regulation (Oxford London 2015) 68; 
 Brunnermeier M, Crocket A, Goodhart C, Persaud AD and Shin H The Fundamental Principles of 
 Financial Regulation (Centre for Economic Policy Research London 2009) 59. 
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Reserve Bank (SARB) and other financial role players such as the Prudential Authority 

(PA), the Financial Sector Conduct Authority (FSCA), the Financial Intelligence Centre 

(FIC) and the National Credit Regulator (NCR), regulated by the Financial Sector 

Regulation Act.653 Similarly, in the UK, the Financial Services Act makes provision for 

domestic cooperation and collaboration between the Bank of England (BOE), the 

Financial Conduct Authority (FCA), the Prudential Regulation Authority (PRA) and other 

financial role players.654 On the other hand, Australia relies on informal arrangements for 

cooperation and collaboration between the Reserve Bank of Australia (RBA), the 

Australian Prudential Regulation Authority (APRA) and the Australian Securities and 

Investment Commission (ASIC).655 On this note, it can be alluded that South Africa, the 

UK and Australia comply with principle 3 of the BCBS Core Principles of Effective Banking 

which requires either formal or informal cooperation and collaboration arrangements 

between central banks and domestic financial role players.656 The researcher argues that 

despite the discretion to choose between formal and informal arrangements, the UK and 

South Africa’s formal approach is preferable in this regard. Formal cooperation and 

collaboration arrangements are easier to enforce and also make it easier to compel 

compliance, unlike informal arrangements.657 

                                                           
653  Financial Sector Regulation Act 9 of 2017 (FSR Act), sections 26 and 76; Qumba 2022 SALJ 87; 
 Schmulow A “Financial Regulatory Governance in South Africa: The Move Towards Twin Peaks” 
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 of Financial Regulation (Oxford London 2016) 85; Moloney, Ferran, Payne et al The Oxford 
 Handbook of Financial Regulation (Oxford London 2015) 68; Brunnermeier, Crocket, Goodhart, 
 Persaud and Shin The Fundamental Principles of Financial Regulation 78. 
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 2015) 345. 
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657  Kelly CR “The Sociological Pull of Soft Law” 2012 American Society of International Law 
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Principle 3(2) of the BCBS Core Principles for Effective Banking Supervision provides that 

there should be cooperation and collaboration arrangements between domestic and 

foreign financial role players to enable the sharing of information in matters relating to 

financial stability and the prevention of financial crimes in order to promote market 

integrity.658 According to this principle, cooperation, collaboration and information sharing 

arrangements between central banks and other financial role players play a significant 

role in promoting and maintaining financial stability and market integrity.659 South Africa 

complies with this principle as evidenced by regulations under the FSR Act that require 

financial role players such as the PA, the FSCA, the FIC and the NCR to share information 

with the SARB and with each other to promote financial stability, market integrity and 

fulfiling their objectives.660 The BCBS Core Principles for Effective Banking Supervision 

also provides that cooperation and collaboration and information sharing arrangements 

between central banks and other financial role players should be done at the international 

level.661 Effective information sharing arrangements foster transparency which is 

essential for preventing and managing potential systemic risks that threaten financial 

                                                           
 Legal Studies Research Paper Series 4, 6; Godwin A and Schmulow A “Financial Sector Regulation 
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 “Improving Australia’s Regulatory Framework for Systemic Financial Stability” 2018 Journal of 
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 A and Kingston M “Australian “Twin Peaks” Framework of Financial System Regulation: Australia 
 and UK Compared” 2010 Butterworths Journal of International Banking and Financial Law 543, 
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stability and market integrity.662 In compliance with principle 3(2) of the BCBS Core 

Principles for Effective Banking Supervision, the FSR Act requires the PA and the FSCA 

to cooperate and collaborate with international organisations and their international 

counterparts to fulfil their duty to promote financial stability and enhance market 

integrity.663 The SARB, the PA and the FSCA have concluded a Memorandum of 

Understanding (MOUs) with the European Securities and Market Authority (ESMA).664 

The purpose of this MOU is to establish arrangements for sharing information relating to 

the promotion of market integrity.665 It should be noted that the information shared 

between the financial institutions in this regard should be treated with confidentiality and 

may not be shared with third parties unless permission thereof has been granted by the 

providing financial institution.666 This ensures that customer data is not misused and is 

treated with relevant confidentiality to promote customers’ confidence in their financial 

institutions. In light of this context, it can be said that South Africa has made considerable 

efforts to comply with principle 3(2) of the BCBS Core Principles for Effective Banking 

Supervision by concluding a MOU regarding cooperation and collaboration between the 

ESMA, the SARB, the PA and the FSCA.667 In the UK, the BOE, the FCA and the PRA 
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have concluded a MOU regarding cooperation, collaboration and information sharing 

arrangements with the European Banking Authority (EBA) to improve the detection, 

investigation and prosecution of financial crimes such as money laundering to promote 

and enhance market integrity.668 

The integration of the BCBS Core Principles for Banking Supervision by the IMF and the 

FSB as accepted standards for regulatory coordination entails the importance of 

cooperation and collaboration between central banks and other financial role players. 

However, the BCBS Cooperation and Collaboration principle is unenforceable, and its 

effectiveness depends on the implementation and incorporation into domestic laws and 

enforcement policies of each jurisdiction. In the three jurisdictions discussed in this 

research, the researcher submits that there is a lack of enforcement of cooperation and 

collaboration standards.669 The MOUs relating to cooperation and collaboration do not 

establish legally binding duties on the parties.670  This shows that there is a lack of 

consistent and effective enforcement of the BCBS Cooperation and Collaboration 

principle in South Africa, the UK and Australia. The lack of enforcement in this regard may 

affect the effectiveness and adequacy of cooperation and collaboration between central 

banks and other financial role players to promote financial stability and enhance market 

integrity. In this regard, the researcher suggests that the position that failure of any 
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jurisdiction to adopt the BCBS cooperation and collaboration principle should be 

reconsidered. There should be stringent measures to ensure compliance with this 

principle in all member states, to promote, protect, enhance and maintain global financial 

stability and the integrity of global financial markets. 

7.2.2 International Organisation of Securities Commissions Objectives and 

 Principles of Securities Regulation – Principles for Cooperation in Regulation 

The IOSCO is an international organisation that established principles to promote and 

protect market integrity through, inter alia, ensuring fairness, transparency and efficiency 

of financial markets.671 To achieve this, the IOSCO sets out international standards that 

member states should implement to ensure the safety and soundness of financial 

markets. The IOSCO established the Principles for Cooperation in Regulation as basic 

standard principles of cooperation and collaboration between central banks and other 

financial role players domestically and internationally to promote financial stability and 

enhance market integrity.672 The IOSCO Principles for Cooperation in Regulation are 

provided in principles 13 to 15 of the IOSCO Objectives and Principles of Securities 

Regulation. It states that market conduct regulators should be authorised to share 

information regarding matters of common interest with other financial role players to fulfil 

their mandates and exercise their powers.673 In this regard, it can be said that in South 

Africa, the FSCA has concluded several MOUs with the SARB, the PA, the FIC and the 

NCR to foster coordination and information sharing to protect and promote market 

                                                           
671  Marcacci A “IOSCO: The World Standard Setter for Globalized Financial Markets.” 2012 Richmond 
 Journal of Global Law and Business 23, 24; See also Author Anon Objectives and Principles of 
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integrity.674 For example, the FSCA concluded an MOU with the PA to, inter alia, 

strengthen information sharing and coordination with the PA in fulfiling its objectives.675 

The FSCA is a member of the IOSCO and a signatory of the IOSCO MOU which 

establishes its membership and coordination arrangements with other member 

institutions.676 The FSCA’s membership in the IOSCO assists it to acquire surveillance, 

investigation and the detection of market misconduct support from other member 

states.677 The support offered to the FSCA enables the detection of financial crimes that 

threaten financial stability and market integrity and the implementation of measures to 

curb financial crimes.678 Accordingly, it can be submitted that the cooperation and 

collaboration between the FSCA and other member states through the IOSCO have 

enabled the FSCA to fulfil its duty to protect and maintain market integrity. 

It should also be noted that the IOSCO acknowledges several challenges that may affect 

effective cooperation and collaboration between central banks and other financial role 

players internationally.679 For example, stringent domestic laws on information sharing, 

technological limitations, especially in developing countries and the lack of required 
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resources affect effective cooperation and collaboration between central banks and other 

financial role players.680 This shows that there is a need to strengthen and improve 

cooperation and collaboration mechanisms between central banks and cross-border 

financial role players in order to promote and maintain market integrity. It should also be 

noted that the FSCA, the FCA and the ASIC are participating members of the IOSCO and 

the PA was also accepted as a member in 2019.681 This reflects on the efforts made by 

South Africa, the UK and Australia in fostering cross-border cooperation and collaboration 

between central banks and other financial role players to promote, protect, maintain and 

enhance global financial stability and market integrity. 

Principle 15 of the IOSCO Objectives and Principles of Securities Regulation provides 

that signatories should consult, cooperate and share information with other financial 

institutions operating across borders.682 The relevant authorities should also undertake to 

resolve obstacles and problems affecting information sharing arrangements between 

central banks and cross-border financial role players.683 IOSCO also recommends 

member states to consult with each other and share information relating to risk analysis 

assessments and any measures to mitigate such risks.684 This also includes sharing 

information relating to identified potential systemic risks and their possible impact on the 

                                                           
680  IOSCO Board “A Compilation of Authorities’ Experience with Cooperation” 2019 www.bis.org 
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 91. 
681  IOSCO Board “A Compilation of Authorities’ Experience with Cooperation” 54; Roberts J “FSCA 
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financial markets so as to protect global financial stability and market integrity. The 

IOSCO also provides mechanisms that can be used to foster cooperation and 

collaboration between central banks and other financial role players to protect, promote, 

maintain and enhance the integrity of global financial markets. One such measure is 

concluding MOUs that establish cooperation and collaboration and information sharing 

arrangements between central banks and other financial role players in its member 

states.685 The FSCA is also a signatory of the IOSCO MMOU for cross-border cooperation 

to combat financial crime and promote market integrity. It is submitted that South Africa 

has made considerable efforts to comply with the IOSCO principles and engage in cross-

border cooperation and collaboration with its international counterparts. The same can 

also be said about the UK and Australia as evidenced by the membership of the FCA and 

the ASIC in the IOSCO. Also, the use of MOUs to establish cooperation, collaboration 

and information sharing arrangements in South Africa, Australia and the UK show 

compliance with the IOSCO principles relating to international coordination. Nonetheless, 

the IOSCO MMOU that was concluded in compliance with the IOSCO Principles for 

Cooperation in Regulation is not binding on the member states. The researcher submits 

that this could affect compliance with the IOSCO principles for Cooperation in Regulation 

and the overall effectiveness of the MMOU regarding cooperation and collaboration 

between central banks and financial role players. As such, separate measures should be 

implemented to ensure that the principles are consistently enforced and are legally 

binding on the member states.  

7.2. 3 OECD Best Practice Principles on International Regulatory Co-operation 

Having regard to article 5(b) of the OECD’s Convention on the Organisation for Economic 

Cooperation and Development,686 the OECD Best Practice Principles on International 

                                                           
685  IOSCO MMOU “Cross-border Cooperation” 16 February 2015 
 https://www.sc.com.my/development/international/cross-border-co-operation/list-of- iosco-
 multilateral-mou-signatories accessed 13 February 2022; Technical Committee of the 
 International Organization of Securities Commissions Principles Regarding Cross-Border 
 Supervisory Cooperation 2010 5; Harold J 2013 Centre for International Governance Innovation 
 25; Hong-Bum  K “Cooperation and Coordination between the Financial Authorities: A Review of 
 the Experiences of the United Kingdom, Norway, Sweden, and Korea” 2009 Seoul Journal of 
 Economics 409, 420. 
686  Convention on the Organisation for Economic Cooperation and Development 14 December 1960, 
 article 5(b); see related comments by Eatwell J and Taylor L Global Finance at Risk: The Case for 
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Regulatory Cooperation were established to address global financial challenges through 

effective cooperation and collaboration mechanisms between central banks and other 

financial role players.687 Principle 12 of the OECD Best Practice Principles on 

International Regulatory Co-operation recommends member states to develop regulatory 

measures that foster cooperation and collaboration amongst international financial role 

players to address risks that may threaten global financial stability and market integrity.688 

In addition, recommendation 3 of the OECD Best Practice Principles on International 

Regulatory Co-operation to Tackle Global Challenges provides that states should have in 

place cooperation and collaboration mechanisms between central banks and other 

financial role players to manage a financial crisis.689 This follows the fact that systemic 

risks that threaten financial stability and/or market integrity require platforms for dialogue 

on matters of common interest to be resolved.690 For example, the recent corona-virus 

disease of 2019 (COVID-19) pandemic and the climate change challenges have 

threatened global financial stability and market integrity and there is a need for 

coordinated resolutions. In this regard, principle 3 of the Best Practice Principles on 

International Regulatory Co-operation recommends domestic and international 

cooperation and collaboration regulations that enable central banks and other financial 

                                                           
 International Regulation (WW Norton and Co New York 2000) 71; Isakssob M and Çelik S “Who 
 Cares? Corporate Governance in Today’s Equity Markets” 2013 OECD Corporate Governance 
 Working Paper No 8 1, 8; Armour et al Principles of Financial Regulation 572. 
687  Metzgen Y, Rossi M and Gajdeczka P “International Cooperation for Financial System Stability” in 
 Omotunde E and Johnson G Financial Risks, Stability and Globalisation (International Monetary 
 Fund 2002) 489, 491; Abbott K, Kauffmann C and Lee J “The Contribution of Trans-Governmental 
 Networks of Regulators to International Regulatory Co-operation” 2018 OECD Regulatory Policy 
 Working Papers 54, 58; Correia de Brito A, Kauffmann C and Pelkmans J “The Contribution of 
 Mutual Recognition to International Regulatory Co-operation” 2016 OECD Regulatory Policy 
 Working Papers 24, 28. 
688  OECD Best Practice Principles on International Regulatory Co-operation (the Best Practice 
 Principles) 2021, principle 12; see related comments by Correia de Brito, Kauffmann and Pelmans 
 2016 OECD Regulatory Policy Working Papers 26; Abbott, Kaufmann and Lee 2018 OECD 
 Regulatory Policy Working Papers 56. 
689  Principle 12 of the Best Practice Principles; see related comments by Ostry JD and Ghosh AR 
 “Obstacles to International Policy Coordination, and How to Overcome Them” December 2013 
 www.imf.org/external/pubs/ft/sdn/2013/sdn1311.pdf accessed 21 February 2022. 
690  Recommendation 3 of the OECD Best Practice Principles on International Regulatory Co-operation 
 to Tackle Global Challenges; Armour et al Principles of Financial Regulation 895; see related 
 comments by Slaughter AM A New World Order (Princeton UP 2004) 53; Nolle DE “Who’s in 
 Charge of Fixing the World’s Financial System? The Under Appreciated Lead Role of the G20 and 
 the FSB” 2015 Financial Markets, Institutions and Instruments 1, 5. 
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role players to deliberate on measures to curb the effects of systemic risks on the financial 

sector.691  

In South Africa, there are no express cooperation and collaboration arrangements to 

manage a financial crisis.692 The researcher submits that the lack of domestic 

arrangements for cooperation and collaboration between the SARB, the FSCA, the PA, 

the FIC and the NCR contradicts principle 3 of the Best Practice Principles on 

International Regulatory Co-operation. The researcher concurs with the recommendation 

that cooperation and collaboration arrangements between central banks and other 

financial role players are essential for crisis management, therefore they should be 

effectively regulated at both domestic and international levels. If recommendation 3 of the 

OECD Best Practice Principles is anything to go by, South Africa should consider the UK 

example in this regard. In the UK, the BOE, the FCA and the PRA concluded a MOU that 

establishes domestic arrangements for cooperation and collaboration during financial 

crises.693 The researcher submits that, prior arrangements to manage a financial crisis 

enabled the UK to maintain effective cooperation and collaboration between the BOE and 

other financial role players during the COVID-19 pandemic.694 In the same vein, the RBA, 

the APRA and the ASIC also concluded a MOU that establishes cooperation, 

collaboration and information sharing arrangements to manage a financial crisis.695 The 

                                                           
691  Metzgen, Rossi and Gajdeczka “International Cooperation for Financial System Stability” 508; 
 Armour et al Principles of Financial Regulation 584; Gadinis 2013 Texas Journal of International 
 Law 163; Gadinis 2015 American Journal of International Law 6. 
692  Van Niekerk and Van Heerden 2020 SALJ 128; see related comments by Qumba 2022 SALJ 113; 
 Van Heerden C M, Van Niekerk GM and Huls NJH “Two Takes on Twin Peaks: A Comparative 
 Appraisal of the Models of Financial Regulation in the Netherlands and South Africa” 2020 THRHR 
 491, 510; also see Susskind and Vines 2020 Oxford Review of Economic Policy Journal 9. 
693  MOU between BOE, FCA and PRA “Memorandum of Understanding between the Financial 
 Conduct Authority and the Bank of England, including the Prudential Regulation Authority” March 
 2015, para 28-34; Section 3E of the Financial Services Act; Georgosouli A The FCA–PRA 
 Coordination Scheme and the Challenge of Policy Coherence” 2012 Capital Markets Law Journal 
 62, 71; Qumba 2022 SALJ 84. 
694  See related comments by Bank of England “The UK Economy during Covid-19: Insights from the 
 Bank of England's Citizens' Panels” 2021 England’s Citizens Panel 1; Akhtaruzzaman, Boubaker 
 and Sensoy 2021 Finance Research Letters 3; Susskind and Vines 2020 Oxford Review of 
 Economic Policy Journal 9. 
695  See related comments by Van Niekerk and Van Heerden 2020 SALJ 139; Metzgen, Rossi and 
 Gajdeczka “International Cooperation for Financial System Stability” 508; Caldara D, Conlisk S, 
 Iacoviello M and Penn M “The Effect of the War in Ukraine on Global Activity and Inflation” 27 May 
 2022 https://www.federalreserve.gov/econres/notes/feds-notes/the-effect-of-the-war-in-ukraine-
 on-global-activity-and-inflation-20220527.html accessed 10 October 2022; Caldara D and 
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arrangements established in this MOU facilitated effective cooperation and collaboration 

between the RBA, the APRA and the ASIC to promote and maintain financial stability and 

market integrity during the COVID-19 pandemic and the Russo-Ukrainian war which 

threatened the integrity of financial markets. Accordingly, the researcher submits that the 

SARB and other financial role players such as the FSCA, the PA, the FIC and the NCR 

in South Africa should also establish cooperation and collaboration arrangements to 

manage a financial crisis in line with the OECD Best Practice Principles on International 

Regulatory Co-operation. 

OECD Best Practice Principles on International Regulatory Co-operation provide general 

guidance for cross-border cooperation and collaboration between central banks and other 

financial role players to resolve global financial challenges that threaten market integrity 

and financial stability. The OECD Best Practice Principles on International Regulatory Co-

operation do not create legally binding obligations on its signatories. As such, it remains 

at the discretion of the OECD member to integrate the principles into their domestic laws 

and policies to create binding obligations on the respective central banks and financial 

role players. Therefore, OECD member states should be encouraged to ratify the OECD 

Best Practice Principles on International Regulatory Cooperation and incorporate them 

into their domestic laws for consistent compliance. 

7.2. 4  IAIS Insurance Core Principles – Supervisory Cooperation and Coordination 

 Principle 

ICP 25 of the IAIS Insurance Core Principles (IAIS-ICPs) is the Supervisory Cooperation 

and Coordination principle which provides that financial institutions and financial role 

players should cooperate, collaborate and share information with relevant cross-border 

financial role players to protect, promote, maintain and enhance global financial market 

integrity.696 Although the IAIS ICPs are based on insurance institutions, ICP 25.1 provides 

                                                           
 Iacoviello M “Measuring Geopolitical Risk” 2022 American Economic Review 1194, 1196; Reserve 
 Bank of Australia “Financial Stability Review – April 2022: Domestic Regulatory Developments” 
 April 2022 https://www.rba.gov.au/publications/fsr/2022/apr/regulatory-developments.html 
 accessed 9 October 2022. 
696  See ICP 25 of the IAIS ICPs; International Association of Insurance Supervisors “Insurance Core 
 Principles and Common Framework for the Supervision of Internationally Active Insurance Groups” 
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that financial role players, including central banks and market conduct regulators, should 

coordinate and share information on all matters that may affect market integrity.697 In this 

regard, the IAIS member states, including South Africa, the UK and Australia concluded 

a MOU that outlines cross-border cooperation, coordination and information sharing 

arrangements amongst relevant financial role players to promote market integrity.698 

Essentially, the IAIS-ICPs acknowledge that the cooperation and collaboration 

arrangements under the IAIS MOU do not oblige member states to make joint decisions 

with the other parties.699 The MOUs can be viewed as arrangements amongst member 

states, to facilitate and monitor information sharing arrangements whilst fulfiling their roles 

and functions. Also, the information shared between cross-border financial institutions 

should remain confidential and may not be shared with other organisations or third 

parties. 

The Supervisory Cooperation and Coordination principle of the IAIS ICPs also 

recommends the establishment of coordination supervisors to foster and enforce 

cooperation and collaboration amongst financial role players to promote integrity in the 

global financial markets.700 The mandates of the supervisor include leading cooperation 

and collaboration between financial role players and also facilitating information 

sharing.701 The researcher submits that South Africa has made considerable efforts to 

                                                           
 www.iaisweb.org accessed 1 April 2022; see related comments by Hong-Bum 2009 Seoul Journal 
 of Economics 420; Harold J 2013 Centre for International Governance Innovation 25. 
697  See ICP 25, para 25.0.1 of the IAIS ICPs; see related comments by Aziz JI and Shin HS Global 
 Shock, Risks, and Asian Financial Reform (Edward Elgar 2014) 343; see related comments by 
 Gordon JN and Ringe WG “Bank Resolution in the European Banking Union: A Transatlantic 
 Perspective on What it Would Take” 2015 Columbia Law Review 1297, 1308. 
698  IAIS “IAIS Multilateral Memorandum of Understanding on Cooperation and Information Exchange” 
 (IAIS MMoU) updated 18 May 2022; International Association of Insurance Supervisors “Insurance 
 Core Principles and Common Framework for the Supervision of Internationally Active Insurance 
 Groups” 379; also see related discussion by Armour et al Principles of Financial  Regulation 584; 
 Gordon and Ringe 2015 Columbia Law Review 1305. 
699  ICP 25.8 of the IAIS; Hong-Bum 2009 Seoul Journal of Economics 412; Godwin, Howse and 
 Ramsay 2017 Journal of Banking Regulation 119; Lastra International Financial and Monetary 
 Law 365. 
700  See ICP 25 of the IAIS ICPs, para 25.0.3; see related comments by Metzgen, Rossi and Gajdeczka 
 “International Cooperation for Financial System Stability” 508; Armour et al Principles of Financial 
 Regulation 584; Gordon and Ringe 2015 Columbia Law Review 1305; Metzgen Y, Rossi M and 
 Gajdeczka P “International Cooperation for Financial System Stability” in Omotunde E and Johnson 
 G Financial Risks, Stability and Globalisation (International Monetary Fund 2002) 489, 492. 
701  ICP 25.0.3 of the IAIS; see related comments by Colaerts V “European Banking, Securities and 
 Insurance Law: Cutting through Sectoral Lines?” 2015 Common Market Law Review 1579, 1584; 
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incorporate ICP 25. The FSR Act establishes several bodies to facilitate cooperation and 

collaboration between the SARB and other financial role players such as the PA, the 

FSCA, the FIC, the NCR and relevant cabinet Ministers.702 However, the IAIS does not 

specify the number of coordination supervisors or bodies that are adequate for this 

purpose. The researcher cautions against having many committees with seemingly 

overlapping tasks to prevent overlaps and blurred boundaries between central banks and 

other financial role players.703 In the same context, Australia established a coordinating 

body to monitor and facilitate cooperation and collaboration between the RBA, the APRA, 

the ASIC and other financial role players.704 However, the same cannot be said about the 

UK as there is no entity established to facilitate or supervise cooperation and collaboration 

between the BOE and other financial role players.705 The researcher submits that the 

Australian position is preferred in this regard, thus, the establishment of an overarching 

coordinating body to facilitate, oversee and enforce cooperation and collaboration 

between the central bank and other financial role players. The coordinating bodies 

promote the effectiveness of cooperation and collaboration between central banks and 

other financial role players by creating a platform for regular meetings to discuss, consult 

and make decisions regarding matters of common interest. 

                                                           
 Hadjiemmanuil C “Financial Stability and Integration in the Banking Union” in Allen F, Carletti E and 
 Gray J (eds) The New Financial Architecture in the Eurozone (European University Institute 2015) 
 55, 72–3; Aziz and Shin Global Shock, Risks, and Asian Financial Reform 345. 
702  Sections 29, 59 and 88 of the FSR Act; Schmulow A “Financial Regulatory Governance in South 
 Africa: The Move towards Twin Peaks” 2017 African Journal of International and Comparative Law 
 393, 410; Godwin and Schmulow 2015 SALJ 761; Schmulow A “Who Will be Doing What under 
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703  See related comments by Van Niekerk and Van Heerden 2020 SALJ 115; Jensen and Kingston 
 2010 Butterworths Journal of International Banking and Financial Law 549; Qumba 2022 SALJ 76; 
 Schmulow 2017 African Journal of International and Comparative Law 410; 
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 New South Wales Law Journal 552, 563; Godwin and Schmulow 2015 SALJ 761; Harper RI “The 
 Wallis Report: An Overview” 2002 The Australian Economic Review 288, 293; Godwin A, Howse 
 T and Ramsay I “A Jurisdictional Comparison of the Twin Peaks Model of Financial Regulation” 
 2017 Journal of Banking Regulation 103, 110. 
705  Lui A “Single or Twin? The UK Financial Regulatory Landscape after the Financial Crisis of 2007- 
 2009” 2012 Journal of Banking Regulation 24, 33; Hong-Bum K “Cooperation and Coordination 
 between the Financial Authorities: A Review of the Experiences of the United Kingdom, Norway, 
 Sweden, and Korea” 2009 Seoul Journal of Economics 409, 421; Georgosouli A “The FCA, the 
 PRA and the Idea of Resilience as a Narrative for Policy Coherence” 2012 SSRN Working Paper 
 Series 5; 17. 
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In addition, the IAIS Supervisory Cooperation and Coordination principle also states that 

there should be cooperation and collaboration mechanisms between financial role players 

during financial crises.706 Like the OECD Best Practice Principles on International 

Regulatory Cooperation, the IAIS also emphasises the importance of cooperation and 

collaboration between central banks and other financial role players to resolve financial 

crises.707 Such cooperation and collaboration also include sharing all relevant information 

as soon as one institution becomes aware of a systemic risk threatening market integrity. 

As mentioned earlier in this chapter, there is a lack of cooperation and collaboration 

arrangements between the SARB and other financial role players for crisis management 

in South Africa. Therefore, the researcher submits that there is a need for arrangements 

to incorporate this recommendation in South Africa. The main purpose of cooperation and 

collaboration during a crisis is to create a platform for member states to analyse, discuss 

and resolve the systemic event, cooperatively.708 South Africa should enhance the 

cooperation and collaboration between the SARB and other financial role players by 

incorporating the IAIS Supervisory Cooperation and Coordination principle for crisis 

management. Recommendations regarding the coordinating body are discussed in detail 

in chapter 9 of this thesis.  

7.2.5 FATF Recommendations – International Cooperation Standards 

The FATF recommendations are international standards that were established to curb 

financial crimes such as money laundering and the financing of terrorism.709 The FATF 

                                                           
706  ICP 25.8 of the IAIS; see related comments by Brown G and Susskind D “International Cooperation 
 during the COVID-19 Pandemic” 2020 Oxford Review of Financial Policy Journal 64, 71; Susskind 
 D and Vines D “The Economics of the COVID-19 Pandemic: An Assessment” 2020 Oxford Review 
 of Economic Policy Journal 1, 9; Lui 2012 Journal of Banking Regulation 115. 
707  Recommendation 3 of the OECD Best Practice Principles on International Regulatory Co-operation 
 to Tackle Global Challenges; Armour et al Principles of Financial Regulation 895; see related 
 comments by Slaughter A New World Order 53; Nolle 2015 Financial Markets, Institutions and 
 Instruments 5; Susskind and Vines 2020 Oxford Review of Economic Policy Journal 9. 
708  See ICP 25.8.1 pf the IAIS; see related comments by Kahn RB and Meade EE “International 
 Aspects of Central Banking: Diplomacy and Coordination” in Conti-Brown P and Lastra RM (eds) 
 Research Handbook on Central Banking (Edward Elgar Publishing 2018) 333, 340; Neely C 
 “Central Bank Authorities Beliefs about Foreign Exchange Market Intervention” 2008 Journal of 
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709  FATF “International Standards on Combating Money Laundering and the Financing of Terrorism 
 and Proliferation” updated March 2022 (The FATF Recommendations); Omar N and Johari ZA “An 
 International Analysis of FATF Recommendations and Compliance by DNFBPS” 2015 Procedia 
 Economics and Finance 14, 20; De Koker L “The 2012 Revised FATF Recommendations: 
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established recommendations on international cooperation which state that countries 

should establish measures to cooperate and coordinate in order to assess and mitigate 

money laundering.710 The prevention and detection of money laundering and other 

financial crimes promote and protect the integrity and fairness of financial markets. As 

such, the FATF recommends standards to guide central banks and other financial 

institutions to cooperate and collaborate in order to detect, report, prevent and share 

information regarding suspected money laundering activities. International cooperation 

according to the FATF standards entails that central banks and cross-border financial role 

players should coordinate by sharing information on matters of common interest and 

central banks should avail resources required to facilitate the mitigation of money 

laundering and the financing of terrorism.711 This implies that central banks and other 

financial role players should cooperate and collaborate in detecting, investigating and 

combating money laundering which threatens the integrity of financial markets and 

financial stability.  

According to the FATF international cooperation standards, countries should implement 

effective mechanisms which enable financial role players and other relevant authorities 

to cooperate and collaborate domestically to combat money laundering.712 In South 

Africa, the FIC has the primary mandate of detecting, identifying and implementing 

measures to combat money laundering and terrorist financing activities.713 In this regard, 

                                                           
 Assessing and Mitigating Mobile Money Integrity Risks within the New Standards Framework” 2015 
 Washington Journal of Law, Technology and Arts 165, 166; Stessens G “The FATF ‘Black List’ of 
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711  Recommendation 31 of the FATF Recommendations; see related comments by Omar and Johari 
 2015 Procedia Economics and Finance 20; Johnson 2001 Journal of Money Laundering Control 
 215; Stessens 2004 Leiden Journal of International Law 201. 
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the FSR Act provides that the FIC should cooperate and collaborate with other financial 

role players such as the SARB, the PA, the FSCA and the NCR to fulfil its mandates.714 

The researcher submits that the requirement to cooperate and collaborate under the FSR 

Act shows compliance with the FATF international cooperation standards.715 To fulfil this 

requirement, the FIC has concluded an MOU with the SARB and the PA, to establish 

cooperation and collaboration arrangements to fulfil its mandates.716 The purpose of the 

MOU between the FIC and the SARB and the PA is to express agreement to cooperate, 

collaborate, assist each other and share relevant information regarding their regulatory 

mandates.717 Interesting to note is that the FIC, the SARB and the PA also agree to 

cooperate and collaborate to implement relevant international best practices, including 

the FATF Recommendations.718 Accordingly, it can be alluded that although compliance 

and effectiveness of the cooperation and collaboration arrangements between the FIC, 

the SARB and the PA are yet to be seen, South Africa can be applauded for its efforts to 

comply with the FATF standards. In Australia, the RBA and the ASIC concluded an MOU 

which establishes that the RBA and the ASIC will proactively share information relating 

to potential threats to market integrity and financial stability. In the UK, the BOE, the FPC, 

the PRA and the FCA also concluded an MOU to detect, investigate and share information 

relating to financial crime such as money laundering with each other. Although the FATF 

standards are non-binding, South Africa, the UK and Australia have implemented the 

                                                           
 De Koker L “Money Laundering Control: The South African Model” 2003 Journal of Money 
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FATF international cooperation standards in their domestic laws, which are legally 

binding.719 

In addition, chapter 8 of the Protocol on Finance and Investment was influenced by the 

FATF recommendations.720 The Protocol on Finance and Investment is a regional set of 

standards that was ratified to promote the cooperation and collaboration of regional 

financial role players to combat money laundering in Africa.721 Article 5 of the Protocol on 

Finance and Investment provides that member states should coordinate and share 

information relating to matters of common interest such as combating money laundering 

to promote market integrity.722 In this regard, the FIC is required to share information with 

foreign financial institutions to curb financial crime and promote market integrity in Africa. 

The researcher submits that regional cooperation and collaboration arrangements play a 

significant role in the harmonisation of policies and laws that regulate the safety and 

soundness of the financial markets. In light of this context, it can be said that ratification 

of the Protocol on Finance and Investment by South Africa fosters effective cooperation 

and collaboration between the FIC and other regional financial role players to curb 

financial crime and promote market integrity. 

7.3 The Participation of South Africa in Selected Regional Organisations to 

 Promote Cross-Border Cooperation and Collaboration between Central 

 Banks and other Financial Role Players in the African Region 

There are no international best practices for cooperation and collaboration between 

central banks and other financial role players specifically designed for African developing 

countries. However, several organisations have been established to promote cross-

border cooperation and collaboration between central banks and other financial role 
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722  See article 5(2) of the Protocol on Finance and Investment; see related comments by Schooner 
 and Taylor 2003 Texas International Law Journal 320; Hong-bum 2009 Seoul Journal of Economics 
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players to promote financial stability and enhance market integrity in Africa. In this regard, 

the SARB, the PA and the FSCA have taken initiatives to participate in some regional 

organisations to promote cooperation and collaboration between central banks and cross-

border financial role players to protect and maintain financial stability and market integrity 

in Africa.723 Some of the organisations include the Committee of Insurance, Securities 

and Non-Banking Financial Authorities (CISNA), the Community of African Banking 

Supervisors (CABS) and the Eastern and Southern Africa Anti-Money Laundering Group 

(ESAAMLG).  

The CABS was established to create a platform for member states to share information 

amongst regional central banks and other banking institutions to enhance financial 

stability in Africa.724 The PA chairs the Working Group on Cross-border Banking 

Supervision under the CABS.725 The participatory role played by the PA signifies the 

efforts made by the South African authorities to cooperate and collaborate with other 

regional financial role players to promote global financial stability and market integrity.  

In addition, the PA and the FSCA also actively participate in fostering cooperation and 

collaboration amongst financial role players in the SADC region through their membership 

in CISNA. CISNA is a regional international organisation that promotes financial stability 

and market integrity in the SADC region through cooperation and collaboration between 

cross-border financial role players.726 The PA is tasked with ensuring the cooperation and 
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 https://www.resbank.co.za/en/home/what-we-do/Prudentialregulation/participation-in-
 international-forums accessed 5 August 2022; Jones E “The Adoption and the Implementation of 
 Basel II and III in Developing Countries” 2019 https://www.geg.ox.ac.uk/news/emily-jones-
 presents-research-community-african-banking-supervisors accessed 28 July 2022; see related 
 comments by Soderbaum Handbook of Regional Organisations in Africa 10. 
725  Kondo 2017 PER/PELJ 9; see related comments by Soderbaum Handbook of Regional 
 Organisations in Africa 54; Woolfrey S ”Is an Overhaul of the SADC Protocol on Finance and 
 Investment Imminent?” 2014 https://www.tralac.org/discussions/article/5358-is-an-overhaul-of-
 the-sadc-protocol-on-finance-and-investment-imminent.html accessed 26 November 2021. 
726  See related comments by Soderbaum Handbook of Regional Organisations in Africa 8; Beck T, 
 Fuchs M, Singer D and Makaio W Making Cross-border Banking Work for Africa (Eschborn 
 Germany 2014) 75; Born A and Mathieu PH “Continental Reach: African Banking Groups are 
 Expanding Across the Region, Challenging Traditional Players and Supervisors” 2015 Finance and 
 Development 52, 55. 

https://www.resbank.co.za/en/home/what-we-do/Prudentialregulation/participation-in-
https://www.resbank.co.za/en/home/what-we-do/Prudentialregulation/participation-in-
https://www.tralac.org/discussions/article/5358-is-an-overhaul-of-the-%09sadc-protocol-on-finance-and-investment-imminent.html
https://www.tralac.org/discussions/article/5358-is-an-overhaul-of-the-%09sadc-protocol-on-finance-and-investment-imminent.html


176 
 

collaboration of prudential regulators on all matters of common interest and sharing 

information regarding potential systemic risks that may threaten financial stability and 

market integrity.727 Notably, the role played by the PA in CISNA fosters regional 

cooperation and collaboration between regional financial role players in promoting 

regional financial stability.  

The researcher submits that although there are no express regional guidelines and 

practices to foster cooperation and collaboration between central banks and other 

financial role players, several mechanisms and organisations have been established to 

promote cooperation and collaboration between central banks and other financial 

institutions in Africa.728 There is a need for African organisations to establish cooperation 

and collaboration standards between central banks and other financial role players as a 

measure to protect, promote and enhance financial stability and market integrity in Africa. 

This will promote regional financial stability and market integrity through high-level 

coordination and information sharing arrangements to prevent systemic risks and curb 

financial crime in Africa.729 The cooperation and collaboration of central banks is an 

immutable aspect of safeguarding regional financial stability and market integrity.730 

Therefore, it is important for member states to develop policies and laws that promote 

cooperation and collaboration of financial role players in Africa. It is highly probable that 

countries in the same region are exposed to similar systemic risks and consequently 
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 Overhaul of the SADC Protocol on Finance and Investment Imminent?” Page Anon. 
728  Kondo 2017 PER/PELJ 9; Fuchs, Singer and Makaio Making Cross-border Banking Work for Africa 
 11; Soderbaum Handbook of Regional Organisations in Africa 7; Born and Mathieu 2015 Finance 
 and Development 52. 
729  Beck, Fuchs, Singer and Makaio Making Cross-border Banking Work for Africa 75; also see 
 Born and Mathieu 2015 Finance and Development 52; see related comments by Woolfrey ”Is an 
 Overhaul of the SADC Protocol on Finance and Investment Imminent?” Page Anon. 
730  See related comments by Van Niekerk and Van Heerden 2020 SALJ 110; Godwin A and Ramsay 
 I “Twin Peaks - The Legal and Regulatory Anatomy of Australia's System of Financial Regulation” 
 2015 Journal of Banking and Finance Law and Practice 240, 252; Jensen A and Kingston M “The 
 Australian 'Twin Peaks' Framework of Financial System Regulation: Australia and UK Compared” 
 2010 Journal of International Banking and Financial Law 548, 549. 
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important for financial role players to actively collaborate and share information with each 

other to manage systemic risks and financial crises.731 

7.4 Cooperation and Collaboration between the Central Banks and other 

 Financial Role Players during the COVID-19 Global Pandemic 

Several international bodies convened to deliberate on mechanisms to alleviate the 

effects of the COVID-19 pandemic on financial stability and market integrity. The G-20 

became a forum for central banks and other financial role players to collaborate and share 

financial policy measures to curb the effects of the pandemic on global stability.732 The 

member states of the G-20 agreed on an action plan to protect, promote and enhance 

financial stability and market integrity through international cooperation and 

collaboration.733  

During the COVID-19 pandemic, the FSB played a significant role by creating a platform 

for financial role players to share information and implement policy measures to promote 

financial stability and market integrity.734 The FSB also compiled reports from time to time 

to update its member states on the effects of the pandemic and possible measures to 

protect global financial stability and manage the impact of the pandemic.735 It can also be 

said that the FSB provided a platform for central banks to share information regarding 

policy responses and the economic recovery post the pandemic.736 On the other hand, 

                                                           
731  Kondo 2017 PER/PELJ 9; Fuchs, Singer and Makaio Making Cross-border Banking Work for Africa 
 11; Soderbaum Handbook of Regional Organisations in Africa 7; Born and Mathieu 2015 Finance 

 and Development 52. 
732  Reserve Bank of Australia 2021 RBA Annual Report 3; see related comments by Borio, Farag and 
 Tarashev 2020 BIS Working Paper 48; Satragno L Monetary Stability as a Common Concern in 
 International Law 98. 
733  Reserve Bank of Australia 2021 RBA Annual Report 3; see related comments by Borio, Farag and 
 Tarashev 2020 BIS Working Paper 48; Satragno L Monetary Stability as a Common Concern in 
 International Law 98. 
734  Reserve Bank of Australia 2021 RBA Annual Report 32; Satragno L Monetary  Stability as a 
 Common Concern in International Law 121; See related comments by Bordo and Schwartz 1999 
 Journal of International Money and Finance 698; Dominguez K “When Do Central Bank 
 Interventions Influence Intra Daily and Long-Term Exchange Rate Movements?” 2006 Journal of 
 International Money and Finance 1051, 1063; Holtrop 1957 De Economist 645. 
735  Reserve Bank of Australia 2021 RBA Annual Report 32; ; Satragno L Monetary  Stability as a 
 Common Concern in International Law 121; Domingues 2006 Journal of International Money and 
 Finance 1062; Holtrop 1957 De Economist 645. 
736  Reserve Bank of Australia 2021 RBA Annual Report 32; Satragno L Monetary  Stability as a 
 Common Concern in International Law 121; Domingues 2006 Journal of International Money and 
 Finance 1062; Holtrop 1957 De Economist 645. 
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the BCBS provided guidelines to assist central banks and other banking institutions to 

manage the financial risks posed by the COVID-19 pandemic.737 The BCBS responded 

with containment measures such as coordinating prudential regulation in its member 

states and adjusting banking standards to strengthen resilience.738 The BCBS had an 

ongoing monitoring task on the risks of the COVID-19 pandemic on the banking sector 

and provided central banks with relevant information to manage the crisis.739 Accordingly 

it can be said that, the BCBS ensured that central banks and prudential institutions 

collaborated and shared information regarding the financial risks of the pandemic in order 

to promote prudential resilience and prevent regulatory fragmentation. 

The researcher submits that, the recent COVID-19 pandemic confirmed the importance 

of cooperation and collaboration arrangements between central banks and other financial 

role players during the crisis.740 There was an immediate need for coordinated relief and 

functions to maintain financial stability and market integrity. The OECD Best Practice 

Principles on International Regulatory Co-operation to Tackle Global Challenges ensured 

effective cooperation and collaboration between central banks and other financial role 

players to maintain financial stability and market integrity during the COVID-19 

pandemic.741 In this regard, it can be said that international organisations played an 

essential role to foster cooperation and collaboration between central banks and other 

financial role players to promote, protect, maintain and enhance financial stability and 

market integrity during the COVID-19 pandemic. International best practices on 

                                                           
737  Bank of England 2021 England’s Citizens Panel 1; Akhtaruzzaman, Boubaker and Sensoy 2021 
 Finance Research Letters 3; Susskind and Vines 2020 Oxford Review of Economic Policy Journal 
 9. 
738  Hernández de Cos P “Crossing the Basel III Implementation Line” 3; see related comments by 
 Neely 2008 Journal of International Money and Finance 12; Domingue 2006 Journal of International 
 Money and Finance 1062; Bordo and Schwartz 1999 Journal of International Money and Finance 
 698. 
739  Susskind and Vines 2020 Oxford Review of Economic Policy Journal 9; see related comments by 
 Caldara D and Iacoviello M “Measuring Geopolitical Risk” 2022 American Economic Review 1194, 
 1196; Brown and Susskind “ 2020 Oxford Review of Financial Policy Journal 64, 71. 
740  Recommendation 3 of the OECD Best Practice Principles on International Regulatory Co-operation 
 to Tackle Global Challenges; Armour et al Principles of Financial Regulation 895; see related 
 comments by Slaughter A New World Order 53; Nolle 2015 Financial Markets, Institutions and 
 Instruments 5. 
741  Abbott, Kaufmann and Lee 2018 OECD Regulatory Policy Working Papers 56. Principle 12 of the 
 Best Practice Principles; see related comments by Ostry and Ghosh “Obstacles to International 
 Policy Coordination, and How to Overcome Them” December 2013 
 www.imf.org/external/pubs/ft/sdn/2013/sdn1311.pdf accessed 21 February 2022. 
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cooperation and collaboration between central banks and financial regulators were 

actively implemented to protect financial stability and market integrity to curb the effects 

of the COVID-19 pandemic on financial stability and market integrity. 

7.5 Conclusion 

International best practices on cooperation and collaboration between central banks and 

other financial role players refer to the widely accepted international standards and 

principles relating to cross-border coordination between central banks and other financial 

role players.742 The international best practices discussed in this chapter demonstrate the 

importance of effective cooperation and collaboration between central banks and other 

financial role players to promote global financial stability and market integrity.743 Cross-

border coordination is essential for detecting, investigating and preventing financial 

market misconduct that threatens financial stability and market integrity. The BCBS, the 

IAIS, the FATF, the OECD and the IOSCO have established widely accepted international 

standards to foster international cooperation and collaboration between the central banks 

and other financial role players. However, the effectiveness of these standards differs 

from country to country depending on the domestic laws and policies that give effect to 

these international standards. In this regard, it becomes difficult to determine the 

adequacy and effectiveness of the international best practices on cooperation and 

collaboration between central banks and cross-border financial role players. This also 

follows the fact that the international best practices discussed in this chapter are not 

legally binding and do not create any legal obligations on the member states. 

Accordingly, the researcher submits that there should be legally binding international best 

practices to regulate cooperation and collaboration between central banks and cross-

border financial role players. Cross-border coordination is essential to prevent and 

manage the risks caused by global financial crises. Therefore, relevant measures should 

be taken to ensure that central banks and cross-border financial role players cooperate 

and collaborate to manage the risks. The researcher also submits that international 

                                                           
742  Lee 2000 Annual Review of Banking Law 536; Rogers Basel III and Global Cooperation: Where do 
 we go from Here?; Hossain and Kryzanowski 2019 Managerial Finance Journal 910. 
743  See paragraph 7.2 of this chapter. 
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bodies such as the FSB should be empowered to facilitate and review cross-border 

cooperation and collaboration between central banks and other financial role players to 

ensure its adequacy and effectiveness to promote global financial stability and market 

integrity. The researcher acknowledges that although it is difficult or probably impossible 

to enact universal policies or laws to foster cooperation and collaboration between central 

banks and other financial role players, establishing binding international standards could 

be useful.  

The next chapter is a comparative discussion on the regulation of cooperation and 

collaboration between central banks and other role players to protect, promote, maintain 

and enhance financial stability and market integrity in South Africa, the UK and Australia. 

The purpose of this comparative discussion is to draw lessons and recommend relevant 

measures for South Africa to ensure a robust regulatory framework for cooperation and 

collaboration between the SARB and other financial role players to promote, protect, 

maintain and enhance financial stability and market integrity. 
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CHAPTER EIGHT 

OVERALL COMPARATIVE ANALYSIS OF THE COOPERATION AND 

COLLABORATION BETWEEN CENTRAL BANKS AND OTHER FINANCIAL ROLE 

PLAYERS  

8.1 Introduction 

The previous chapters discussed cooperation and collaboration mechanisms between 

central banks and other financial role players in South Africa, Australia and the United 

Kingdom (UK).744 What is common in the three jurisdictions is that cooperation and 

collaboration between the central banks and other financial role players are aimed at 

protecting, promoting, maintaining and enhancing financial stability and market 

integrity.745 However, the regulation and implementation of cooperation and collaboration 

measures between central banks and other financial role players in these jurisdictions 

differ.746 This follows the fact that each jurisdiction has its own unique and distinct needs 

with regard to regulatory coordination in the financial sector.747 This chapter provides a 

comparative analysis of the cooperation and collaboration between central banks and 

other financial role players to promote financial stability and market integrity in South 

Africa, Australia and the UK. This is done to determine whether the regulation of 

cooperation and collaboration between the central bank and other financial role players 

                                                           
744  See chapters 3, 5 and 6 of this thesis. 
745  See related comments by Qumba MF “A Comparative Analysis of the Twin Peaks Model of 
 Financial Regulation in South Africa and the United Kingdom” 2022 SALJ 78, 92; Kavlak Law Firm 
 “Turkey: Twin Peaks Approach To Financial Regulation” 2019 Mondaq 3, 3; Huang RH and 
 Shoenmaker D “Institutional structure of Financial Regulation: Theories and International 
 Experiences” 2015 Routledge 254, 255; Lui A “Single or Twin? The UK Financial Regulatory 
 Landscape after the Financial Crisis of 2007- 2009” 2012 Journal of Banking Regulation 24, 28. 
746  Hong-Bum K “Cooperation and Coordination between the Financial Authorities: A Review of the 
 Experiences of the United Kingdom, Norway, Sweden, and Korea” 2009 Seoul Journal of 
 Economics 409, 411; Jensen A and Kingston M “Australian “Twin Peaks” Framework of Financial 
 System Regulation:  Australia and UK Compared” 2010 Butterworths Journal of International 
 Banking and Financial Law 545, 546; Qumba 2022 SALJ 79; Godwin A, Li G, Ramsay I “Is 
 Australia's Twin Peaks System of Financial Regulation a Model for China (Part 2)” 2016 Hong Kong 
 Law Journal 935, 938. 
747  Qumba 2022 SALJ 79; Doumpos M, Gaganis C and Pasiouras F “Central Bank Independence, 
 Financial Supervision Structure and Bank Soundness: An Empirical Analysis around the Crisis” 
 2015 Journal of Banking and Finance 69, 74; Lui 2012 Journal of Banking Regulation 28; Botha E 
 and Makina D “Financial Regulation and Supervision: Theory and Practice in South Africa” 2011 
 International Business and Economics Research Journal 27, 29; Osode PC “Two Heads are Better 
 than One: Assessing South Africa’s ‘Twin Peaks’ Financial Regulation Model” 2021 
 Interdisciplinary Journal of Economics and Business Law 9, 12; 
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in the selected jurisdictions is robust enough to promote, protect, maintain and enhance 

financial stability and market integrity.  

8.2 Overall Analysis of the Positioning of the Prudential Regulator in South 

 Africa, the UK and Australia 

The main purpose of a prudential regulator is the micro-prudential regulation of banking 

institutions.748 The prudential regulator promotes and enhances the safety and soundness 

of financial institutions by setting standards that financial institutions should adhere to in 

order to prevent systemic risks that threaten financial stability.749 The positioning of the 

prudential regulator is crucial to avoid conflicts of interest between the central bank as the 

macro-prudential regulator and the prudential regulator.750 The independence of the 

prudential regulator should be well established to ensure effective coordination with other 

financial regulators.751 The UK, Australia and South Africa reveal three different options. 

Thus: 

a. the prudential regulator as an entirely different and separate entity, outside the 

central bank; 

b. the prudential regulator housed by the central banks; and 

c. the prudential regulator as a subsidiary of the central bank. 

                                                           
748  Section 32 of the FSR Act; section 8 of the APRA Act; section 136 of the ASIC Act; see related 
 comments by Pellegrinaa D, Masciandaroc D and Pansini R “The Central Banker as Prudential 
 Supervisor: Does Independence Matter?” 2013 Journal of Financial Stability 415, 416; Thompson 
 D and Abbott M “Australian Financial Prudential Supervision: An Historical View” 2000 Australian 
 Journal of Public Administration 75, 77. 
749  Wallis Inquiry, see http://fsi.treasury.gov.au/content/downloads/FinalReport/overview.pdf (the 
 “Wallis Report”) accessed on 13 November 2021; Van Heerden C and Van Niekerk G “Twin Peaks 
 in South Africa: A New Role for the Central Bank” 2017 Law and Financial Markets Review 154, 
 161; Ferran E “The Reorganisation of Financial Services Supervision in the UK: An Interim 
 Progress Report” 2011 University of Cambridge Faculty of Law Research Paper 12, 15. 
750  Godwin, Howse and Ramsay 2017 Journal of Banking Regulation 110; Pellegrinaa, Masciandaroc 
 and Pansini 2013 Journal of Financial Stability 419; Thompson and Abott 2000 Australian Journal 
 of Public Administration 77; Noia C and Giorgio G “Should Banking Supervision and Monetary 
 Policy Tasks be Given to Different Agencies?” 1999 International Finance 361, 367. 
751  Godwin, Howse and Ramsay 2017 Journal of Banking Regulation 110; Pellegrinaa, Masciandaroc 
 and Pansini 2013 Journal of Financial Stability 419; Thompson and Abott 2000 Australian Journal 
 of Public Administration 77; Noia and Giorgio 1999 International Finance 367. 
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Australia adopted the first approach, thus setting the prudential regulator as an entity 

different from and outside of the central bank.752 The APRA is established as a corporate 

body, outside of the RBA under the APRA Act.753 This setting in Australia was 

recommended by the Wallis Inquiry which provided that the RBA and the APRA should 

be separate from each other, but there should be high-level cooperation and collaboration 

mechanisms to ensure effective coordination and avoid blurred boundaries between the 

two regulators.754 Such measures include regular CFR meetings and express cooperation 

and collaboration arrangements in bilateral MOUs. The separation of the APRA from the 

RBA was preferred to ensure that the two regulators focus on their objectives and that 

there is clarity on the demarcations of accountability for each regulatory task.755 This was 

also influenced by the fact that entrusting deposit taking, insurance and superannuation 

regulation to the central bank whose primary objectives, skills and culture are related to 

banking would likely be ineffective and inflexible.756 Therefore, the separation of the 

prudential regulator from the central bank would ensure that there is no guarantee for any 

financial institution to be assisted by the RBA in the event of insolvency.757 This entails 

                                                           
752  Harper RI “The Wallis Report: An Overview” 2002 The Australian Economic Review 288, 295; 
 Wymeersch E “The Structure of Financial Supervision in Europe: About Single Financial 
 Supervisors, Twin Peaks and Multiple Financial Supervisors” 2007 European Business 
 Organization Law Review 237, 254; Hill J “Why Did Australia Fare So Well In The Global Financial 
 Crisis?” 2012 Legal Research Paper No 12/35 1, 21. 
753  See sections 7 and 13 of the APRA Act; Godwin, Howse and Ramsay 2017 Journal of Banking 
 Regulation 112; Schmulow 2017 African Journal of International and Comparative Law 396; 
 Godwin 2017 Law and Financial Markets Review 193; Crotty J “Structural Causes of the Global 
 Financial Crisis: A Critical Assessment of the “New FInancial Architecture” 2009 Cambridge Journal 
 of Economics 563, 566. 
754  Recommendation 32 of the Wallis Inquiry; Godwin, Howse and Ramsay 2017 Journal of Banking 
 Regulation 112; see related comments by Osode PC “Two Heads are Better than One: Assessing 
 South Africa’s ‘Twin Peaks’ Financial Regulation Model” 2021 Interdisciplinary Journal of 
 Economics and Business Law 9, 17; Schmulow 2017 African Journal of International and 
 Comparative Law 396. 
755  Recommendation 32 of the Wallis Inquiry; Godwin, Howse and Ramsay 2017 Journal of Banking 
 Regulation 112; Osode 2021 Interdisciplinary Journal of  Economics and Business Law 17; 
 Schmulow 2017 African Journal of International and Comparative Law 396. 
756  Recommendation 32 of the Wallis Inquiry; Godwin, Howse and Ramsay 2017 Journal of Banking 
 Regulation 112; Osode 2021 Interdisciplinary Journal of Economics and Business Law 17; 
 Schmulow 2017 African Journal of International and Comparative Law 396; Schmulow A “Twin 
 Peaks: An Analysis of the Australian Architecture” Global Forum for Financial Consumers 
 Conference (4-5 November 2016 South Korea) 6; Coffee JC Jr and Sale HA “Redesigning the SEC: 
 Does the Treasury have a better idea?” 2009 Virginia Law Review 770, 774. 
757  Recommendation 32 of the Wallis Inquiry; Godwin, Howse and Ramsay 2017 Journal of Banking 
 Regulation 112; Osode 2021 Interdisciplinary Journal of  Economics and Business Law 17; 
 Schmulow 2017 African Journal of International and Comparative Law 396 
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that the housing of the prudential regulator within the central bank has the risk of 

compromising the reputation of the central bank and financial stability due to regulatory 

failures of the prudential regulator and its supervisory institutions.758 

Previously in Australia, bank supervision was combined with the central bank and 

experience taught the policymakers that when systemic risks occur, the central banks 

tend to focus on the monetary policy only and abandon other tasks such as macro-

prudential regulation.759 Accordingly, the separation of the prudential regulator from the 

central bank ensures that each regulator focuses on its everyday roles and functions, 

especially during systemic risks.760 The only additional requirement to this approach is 

efficient cooperation and collaboration mechanisms between the APRA and the RBA 

since the APRA and the RBA still have shared responsibilities, for example, maintaining 

financial stability.761 

Unlike in Australia where the APRA is an independent entity,762 the PA is a division of the 

SARB,763 although established as a separate juristic person in the case of South Africa.764 

                                                           
758  Doumpas, Gaganis and Pasiouras 2015 Journal of Banking and Finance 69; Harper 2002 The 
 Australian Economic Review 296; Hill 2012 Legal Research Paper No 12/35 22; Thompson and 
 Abott 2000 Australian Journal of Public Administration 77. 
759  Dr Edey (Assistant Governor of the Reserve Bank of Australia) Evidence Presented to the Joint 
 Committee on the Draft Financial Services Bill 2011 435; see ralted discussion by Wymeersch 
 2007 European Business Organization Law Review 254; Hill 2012 Legal Research Paper No 12/35 
 21. 
760  Kallasidou 2013 Bristol Law Review 121; Van Niekerk 2020 SALJ 110; Schmulow 2017 African 
 Journal of International and Comparative Law 395; see related comments by Noia and Giorgio 
 1999 International Finance 365; Godwin A “Australia’s Trek towards Twin Peaks – Comparisons 
 with South Africa” 2017 Law and Financial Markets Review 182, 183. 
761  See sections 9 and 10A of the APRA Act; Godwin, Howse and Ramsay 2017 Journal of Banking 
 Regulation 125; Van Niekerk 2020 SALJ 112; Hill 2012 Legal Research Paper No 12/35 22.  
762  Section 7 of the APRA Act; Hill 2012 Legal Research Paper No 12/35 22; North G and Wilson T 
 “Has the Australian Prudential Regulation Authority Done Enough to Meet its Legislated Objectives 
 and Prepare Australia for the Next Financial Crisis?” 2020 University of New South Wales Law 
 Journal 552, 562. 
763  Section 24(1), (3)-(4) and 32(2) of the FSR Act; see related comments by Millard D “The Impact of 
 the Twin Peaks Model on the Insurance Industry” 2016 PER/PELJ 1, 8; Llewlyn DT “Institutional 
 Structure of Financial Regulation and Supervision: The Basic Issues” in World Bank Aligning 
 Supervisory Structures with Country Needs Seminar (6-7 June 2006) Washington DC 1, 28; 
 Cranston R, Avgouleas E and Van Zwieten K et al Principles of Banking Law 3rd ed (United 
 Kingdom: Oxford University Press 2017) 91. 
764  Sections 11(2) and 32 of the FSR Act; Schmulow 2017 African Journal of International and 
 Comparative Law 415; see related discussion by Van Heerden CM and Van Niekerk G “Two Takes 
 on the Twin Peaks Model of Financial Regulation in the Netherlands and South Africa” 2020 Journal 
 of Contemporary Roman-Dutch Law 215, 220; Villar A “Macroprudential Frameworks: Objectives, 
 Decisions and Policy Interactions” 2017 BIS Paper No. 94 7, 15. 
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Essentially, South Africa has adopted the second approach, where the prudential 

regulator is housed by the central bank. Nonetheless, it remains to be seen whether the 

PA is indeed, practically separate from and independent of the SARB. This follows the 

fact that PA is housed by the SARB and also receives all its administrative support from 

the SARB.765 In addition to that, the PA is headed by the Deputy Governor of the SARB.766 

The Deputy Governor of the SARB was appointed as the Chief Executive Officer of the 

SARB as a measure of ensuring cooperation and collaboration between the SARB and 

the PA.767 More so, the Deputy Governor of the SARB has considerable experience and 

expertise in prudential regulation which may be essential for the PA’s micro-prudential 

mandates.768  

Considering that South Africa is a developing economy and it is important to curb costs 

by all means possible, this approach might be more convenient for South Africa as it 

enables the SARB and the PA to share resources and save costs.769 Another justification 

for placing the PA inside the SARB is that monetary policy and prudential policy functions 

are interconnected.770 As such placing the PA and the SARB together ensures a closer 

relationship between the SARB and the PA to achieve the desired regulatory outcomes. 

Qumba submits that placing the PA inside the SARB also enables coordinated and swift 

responses which are essential for managing systemic risks.771 However, the researcher 

                                                           
765  Section 32(2)-(3) of the FSR Act; Godwin, Howse and Ramsay 2017 SALJ 674; Godwin A 
 “Australia’s Trek towards Twin Peaks - Comparisons with South Africa” 2017 Routledge 183, 186; 
 Van Heerden and Van Niekerk 2017 Law and Financial Markets Review 159. 
766  See section 36(1) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 113; Van Heerden 
 and Van Niekerk 2020 Journal of Contemporary Roman-Dutch Law 222; Schmulow 2017 African 
 Journal of International and Comparative Law 395. 
767  See related discussion by Van Niekerk and Van Heerden 2020 SALJ 118; Van Heerden and Van 
 Niekerk 2020 Journal of Contemporary Roman-Dutch Law 222; Millard 2016 PER/PELJ 6; 
 Kallasidou 2013 Bristol Law Review 119. 
768  Van Heerden and Van Niekerk 2017 Law and Financial Markets Review 159; see related comments 
 by Kallasidou 2013 Bristol Law Review 119; Van Niekerk and Heerden 2020 SALJ 110; 
 Georgosouli 2013 Capital Market Law Journal 71. 
769  See related comments by Goodhart C “The Changing Role of Central Banks” 2011 Financial 
 History Review 135, 136-7; Kallasidou 2013 Bristol Law Review 119; Georgosouli 2013 Capital 
 Market Law Journal 71. 
770  Godwin, Howse and Ramsay 2017 Journal of Banking Regulation 125; Qumba 2022 SALJ 94; see 
 related comments by Mwenda KK “The Regulatory and Institutional Framework for Unified 
 Financial Services Supervision in the United Kingdom and Zambia” 2005 Michigan State Journal 
 of International Law 347, 351; Kallasidou 2013 Bristol Law Review 119. 
771  Qumba 2022 SALJ 96; see related comments by Di Noia C and Di Giorgio “Should Banking 
 Supervision and Monetary Policy Tasks be Given to Different Agencies?” 1999 International 
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submits that effective coordination between the SARB and the PA can still be achieved 

without placing the PA within the SARB. This can be achieved through the implementation 

of adequate and robust measures for cooperation and collaboration between the SARB 

and the PA. 

Godwin and Schmulow argue that placing the PA with the SARB could result in regulatory 

overlaps and conflicts of interest arising from competing interests.772 The researcher 

argues that considering the synergy of the administration and leadership between the PA 

and the SARB, the independence of the PA seems only realistic in theory. It becomes 

difficult to imagine the PA as an entity separate from the SARB. The researcher submits 

that the housing of the PA inside the SARB creates a high risk of regulatory overlaps and 

blurred boundaries which undermine effective cooperation and collaboration between the 

PA and the SARB. Although the FSR Act provides clear objectives for each regulator, the 

operational requirements of the SARB and the PA make it difficult to maintain a clear 

distinction between the two. It is highly likely that the risks of, regulatory gaps, blurred 

boundaries and overlaps, like with the previous financial regulatory framework, will be 

repeated in the current financial regulatory framework of South Africa.  

In the UK, the PRA is a part of the BOE.773 Despite there being separate objectives for 

each regulator, their tasks are complimentary.774 The main decisions of the PRA are 

made by the Prudential Regulation Committee (PRC) which is headed by the Governor 

of the BOE.775 This approach was adopted in the UK to maximise the cooperation and 

coordination of monetary policy, macro-prudential policy and micro-prudential policy 

                                                           
 Finance 361, 372; also see Ioannidou VP “Does Monetary Policy Affect Central Bank’s Role in 
 Bank Supervision” 2005 Journal of Financial Intermediation 54, 60. 
772  Godwin and Schmulow 2015 SALJ 761; see related comments by Mwenda 2005 Michigan State 
 Journal of International Law 352; also see Di Noia and Di Giorgio 1999 International Finance 374; 
 Godwin, Howse and Ramsay 2017 Journal of Banking Regulation 128. 
773  Section 6A of the FSMA; Walker G “U.K. Regulatory Revision – A New Blueprint for Reform” 2012 
 The International Lawyer 828, 835; Hill 2012 Legal Research Paper No 12/35 18. 
774  Ferran 2011 University of Cambridge Faculty of Law Research Paper 15; Kallasidou 2013 Bristol 
 Law Review 119; Georgosouli 2013 Capital Market Law Journal 71; Mwenda 2005 Michigan State 
 Journal of International Law 352. 
775  Georgosouli 2013 Capital Market Law Journal 68; Ferran 2011 University of Cambridge Faculty of 
 Law Research Paper 15; see related discussion by Norton J “Global Financial Sector Reform: The 
 Single Financial Regulator Model Based on the United Kingdom FSA Experience: A Critical Re-
 evaluation” 2005 American Bar Association 15, 35; Walker 2012 The International Lawyer 835. 
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under the same institution.776 Like in South Africa, the disadvantage of adopting this 

approach is the risk of regulatory arbitrages, overlaps and blurred boundaries which 

undermine effective cooperation and collaboration between the central bank and the 

prudential regulator. In this approach, cooperation and collaboration mechanisms are 

likely to become ineffective due to the thin line between the objectives of each financial 

role player. Consequently, cooperation and collaboration between the central bank and 

the prudential regulator become ineffective because of overlapping tasks and objectives.  

Given this background, the researcher submits that contrary to the South African 

approach that places the PA under the shadow of the SARB,777 the Australian approach 

is to be preferred. The independence of the prudential regulator is essential for effective 

cooperation and collaboration between financial regulators and the central bank because 

operational independence and distinct objectives ensure clear boundaries for each 

regulator.778 In Australia, the prudential regulator is separate and independent of the 

central bank which enables the APRA to make decisions independent of the RBA.779 As 

such, effective cooperation and collaboration between the APRA and the RBA will not 

blur the boundaries between the RBA and the APRA. Another advantage of placing the 

prudential regulator outside the central bank is that systemic risks, which mostly affect 

bigger institutions like central banks, will not spill over and affect other financial institutions 

regulated by the prudential regulator. This is essential in protecting and maintaining 

financial stability as it prevents the spread of systemic risks throughout the whole financial 

system. If one would say, Australia has more experience and has been tested by the GFC 

and fared considerably well as compared to the UK and South Africa. While there is no 

                                                           
776  Haill O “Why the FSA was Split into Two Bodies” Financial Times London (8 May 2013) 2; 
 Kallasidou 2013 Bristol Law Review 124; Georgosouli 2013 Capital Market Law Journal 68. 
777  See related comments by Osode 2021 Interdisciplinary Journal of Economics and Business Law 
 17; Hollander H and Lill D “A Review of the South African Reserve Bank’s Financial Stability 
 Policies” 2019 Working Papers 11/2019 48; Schmulow 2017 African Journal of International and 
 Comparative Law 415; Van Niekerk 2020 SALJ 113, 129. 
778  Ioannidou 2005 Journal of Financial Intermediation 60; Goodhart C and Schoenmaker D 
 “Institutional Separation between Supervisory and Monetary Agencies” 1992 Giornale Degli 
 Economisti e Annali di Economia 359, 361; Norton 2005 American Bar Association 14. 
779  Ferran 2011 University of Cambridge Faculty of Law Research Paper 15; Kallasidou 2013 Bristol 
 Law Review 119; Georgosouli 2013 Capital Market Law Journal 71; Mwenda 2005 Michigan State 
 Journal of International Law 352. 



188 
 

absolute answer to the question of whether it is preferable to position the prudential 

regulator within the central bank, or outside, the balance of probabilities favours the latter. 

8.3  Overall Analysis of Regulation of Cooperation and Collaboration between 

 the Central Banks and Other Financial Role Players in South Africa, the UK 

 and Australia 

The concept of cooperation and collaboration between the central bank and other 

financial role players was incorporated into legislation for the first time in South Africa in 

2018 under the FSR Act.780 Like the position in the UK,781 the FSR Act requires financial 

role players to cooperate and collaborate to protect, promote, maintain and enhance 

financial stability and market integrity in South Africa.782 The question of the most effective 

way to best achieve effective cooperation and collaboration has received conflicting 

responses from scholars as different jurisdictions adopt different approaches.783 There is 

often a division between a hard law and a soft law approach to the regulation of 

cooperation and collaboration between the central bank and other financial role players. 

Hard law refers to legally binding and enforceable obligations whilst soft law relies on 

persuasive instruments that are not legally binding.784 The advantage of soft law over 

hard law is that soft law is flexible, easier to apply and allows for compromise when values 

and interests are different.785 Accordingly, some countries like South Africa and the UK 

have captured the immutable aspects of cooperation and collaboration between the 

                                                           
780  Section 26 of the FSR Act; see related comments by Van Niekerk and Van Heerden 2020 SALJ 
 109; Osode 2021 Interdisciplinary Journal of Economics and Business Law 17; Schmulow 2017 
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central banks and other role players in legislation,786 whereas in Australia cooperation 

and collaboration between the central bank and other financial role players are captured 

in informal agreements between financial regulators.787 

In Australia, although the APRA Act expressly refers to cooperation between financial 

regulators, such cooperation and collaboration do not create legal obligations on the 

financial regulators.788 On the other hand, the ASIC Act provides no obligation on the 

ASIC to cooperate or collaborate with other financial role players.789 As such, cooperation 

and collaboration in Australia are founded on a soft-law framework. Australia relies on 

regular meetings of the Council of Financial Regulators (CFR); a flexible and non-

prescriptive framework for cooperation and collaboration;790 a close cooperative 

relationship between the RBA, APRA and ASIC;791 and a culture of cooperation and 

collaboration.792 The Australian approach articulates a culture of cooperation between the 

RBA and other regulators that focuses on regulatory performance, as opposed to a 

regulatory framework with prescriptive rules regarding cooperation and collaboration.793  
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788  Section 10A of the APRA Act; Godwin, Howse and Ramsay 2017 Journal of Banking Regulation 
 112; Van Niekerk and Van Heerden 2020 SALJ 109; Godwin, Howse and Ramsay 2017 Journal of 
 Banking Regulation 126. 
789  Schmulow 2016 Columbia Law School’s Blog on Corporations and the Capital Markets Page Anon; 
 Doumpas, Gaganis and Pasiouras 2015 Journal of Banking and Finance 69; Harper 2002 The 
 Australian Economic Review 296. 
790  Schmulow A “The Four Methods of Financial System Regulation: An International Comparative 
 Survey” 2015 Journal of Banking and Finance Law and Practice 151, 171; Van Niekerk and Van 
 Heerden 2019 SALJ 131. 
791  Schmulow 2016 Columbia Law School’s Blog on Corporations and the Capital Markets Page Anon; 
 Thompson and Abbott 2000 Australian Journal of Public Administration 81; North Wilson 2020 
 University of New South Wales Law Journal 571; Huang RH and Shoenmaker D “Institutional 
 Structure of Financial Regulation: Theories and International Experiences” 2015 Routledge 254, 
 256. 
792  Godwin A, Li G and Ramsay I “Is Australia's Twin Peaks System of Financial Regulation a Model 
 for China (Part 1)” 2016 Hong Kong Law Journal 621, 643. 
793  Section 10A of the APRA Act; Schmulow 2015 Journal of Banking and Finance Law and Practice 
 171; Van Niekerk and Van Heerden 2019 SALJ 131; Godwin, Li and Ramsay 2016 Hong Kong 
 Law Journal 643. 



190 
 

According to Schmulow, the success of the Australian financial regulatory framework over 

the past years is highly attributed to this inter-agency cooperation and collaboration 

approach that resulted in close cooperative relationships, without “turf wars”.794 However, 

in a recent webinar, Godwin mentioned that the culture of coordination in Australia 

remains a work in progress as challenges keep arising from time to time on matters 

relating to information sharing and enforcement.795 This shows that the Australian 

approach to cooperation and collaboration between the RBA and other financial 

regulators is not flawless as evidenced by the reforms recommended by the Royal 

Commission.796 For example, the enactment of a minimalist statutory obligation to 

cooperate between the APRA and ASIC and a new Memorandum of Understanding 

(MOU) between the ASIC and the APRA.797 The Royal Commission798 provided that a 

statutory provision to the effect of mandating the regulators to cooperate and collaborate 

when fulfiling their obligations should be inserted in the ASIC Act, APRA Act799 and the 

Australian Crime Commission Act.800 It is interesting to note that the Royal Commission 

makes reference to the Financial Services and Markets Act801 of the UK as an example 
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that Australia should follow towards the statutory regulation of cooperation and 

collaboration between the RBA and other financial regulators.802 

The researcher submits that a statutory regulatory approach that compels cooperation 

and collaboration, information sharing and mutual assistance between central banks and 

other financial role players is preferable and more effective. This follows the fact that 

statutory provisions are more stringent and provide certainty on what is expected of the 

financial role players. The Australian example has shown that the lack of statutory 

provisions that mandate cooperation and collaboration between financial regulators is not 

as smooth as one would perceive.803 The lack of enforcement mechanisms in Australia 

resulted in poor information sharing channels between the APRA and the ASIC. The 

permissive nature of the MOUs should be replaced by stringent obligations that compel 

financial regulators to cooperate and collaborate. The UK and the South African 

legislature should be applauded for adopting a mandatory approach to cooperation, 

collaboration, information sharing and mutual assistance between the central banks and 

other financial role players.804 

8.4 Overall Analysis of the Role of a Cooperation and Collaboration 

 Coordinating Body between Central Banks and Other Financial Role Players  

The establishment of a coordinating body is a common element of cooperation and 

collaboration between central banks and other financial role players in many countries, 

for example, South Africa and Australia. A coordinating body can either be a creature of 

statute or a platform where member institutions meet to discuss matters of common 

interest.805 The advantage of establishing a coordinating body is that it creates a forum 
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for regular discussions, mutual assistance, consultation and proactive information sharing 

between the central bank and other financial role players.806 The powers and authority of 

the coordinating body differ from one jurisdiction to another. However, the main purpose 

of a coordinating body is to facilitate effective inter-agency coordination by ensuring 

appropriate coordination arrangements, identifying important issues in the financial 

system and harmonising regulatory decisions and responses to potential systemic risks 

that threaten financial stability and market integrity.807 Therefore, a coordinating body is 

an essential element for the regulation of effective cooperation and collaboration between 

central banks and other financial role players. Nonetheless, some jurisdictions like the UK 

do not have a coordinating body.  

The Australian coordinating body is the CFR.808 The CFR has a non-statutory basis and 

holds no legal functions or powers separate from its member institutions.809 The CFR is 

a high-level forum for cooperation and collaboration between the key financial role players 

in Australia.810 The CFR facilitates cooperation and collaboration between the RBA and 

other financial role players by creating a platform for regular meetings, consultation, 

transparency, mutual assistance, decision making and discussion of matters of common 

interest.811 Although the CFR consists of different member institutions, namely the RBA, 

the APRA, the ASIC and the Treasury, the Governor of the RBA submits that there have 

                                                           
806  Godwin and Schmulow 2015 SALJ 768; Kourabas S “Trends and Theory in Financial Regulation 
 and Regulatory Design after the Global Financial Crisis” 33; Godwin, Howse and Ramsay 2017 
 Journal of Banking Regulation 113; Van Niekerk and Van Heerden 2020 SALJ 136. 
807  Kourabas 2018 Journal of Banking and Finance Law Practice 192; Godwin, Li and Ramsay 2016 
 Hong Kong Law Journal 938; Godwin and Schmulow 2015 SALJ 768; Schmulow 2015 Journal 
 of Banking and Finance Law and Practice 163. 
808  Recommendation 12 of the Wallis Inquiry; Jensen A and Kingston M “Australian “Twin Peaks” 
 Framework of Financial System Regulation: Australia and UK Compared” 2010 Butterworths 
 Journal of International Banking and Financial Law 545, 549; Schmulow AD “Twin Peaks: An 
 Analysis of the Australian Architecture” in SKK University Global Forum for Financial Consumers 
 Conference (South Korea 4-5 November 2016) 11. 
809  Godwin, Howse and Ramsay 2017 Journal of Banking Regulation 128; Schmulow “Twin Peaks: An 
 Analysis of the Australian Architecture” 11; Jensen and Kingston 2010 Butterworths Journal of 
 International Banking and Financial Law 548. 
810  Jensen and Kingston 2010 Butterworths Journal of International Banking and Financial Law 548; 
 Godwin, Li and Ramsay 2016 Hong Kong Law Journal 935, 938; Kourabas S “Trends and Theory 
 in Financial Regulation and Regulatory Design after the Global Financial Crisis” 33; Kourabas 2018 
 Journal of Banking and Finance Law Practice 194. 
811  Godwin and Schmulow 2015 SALJ 768; Kourabas S “Trends and Theory in Financial Regulation 
 and Regulatory Design after the Global Financial Crisis” 33; Godwin, Howse and Ramsay 2017 
 Journal of Banking Regulation 113; Van Niekerk and Van Heerden 2020 SALJ 136. 



193 
 

never been conflicting objectives during the CFR meetings since its establishment.812 The 

Governor stated that the CFR has functioned effectively because of its existing non-

statutory basis which supposedly promoted good working relationships due to its flexibility 

and adaptability.813 It should, however, be noted that there have been calls to formalise 

the CFR and offer it statutory recognition. The researcher submits that the discussions to 

formalise and give statutory recognition to the roles and functions of the CFR could 

promote transparency and accountability for the functions and responsibilities of the CFR. 

Unlike Australia, the South African coordinating body, the Financial System Council of 

Regulators (FSCR) was established by statute.814 Although it may be too soon to 

determine the effectiveness of the FSCR, it is heartwarming to acknowledge that there 

have not been regulatory issues with regard to its role to facilitate cooperation and 

collaboration between its member institutions. This could be a result of clear and express 

regulations relating to the roles and functions of the FSCR provided under the FSR Act 

as compared to non-binding and informal coordination arrangements in the case of 

Australia. There is no coordinating body established in the UK and the researcher 

suggests that this position should be reconsidered to ensure effective cooperation and 

collaboration between the BOE, the FCA and the PRA. 

In this regard, the researcher submits that a coordinating body with a statutory basis is to 

be preferred. Lessons to support this assertion can be drawn from the Australian 

example. According to the Royal Commission’s findings, cooperation and collaboration 

between the ASIC and the APRA have not been effective due to a lack of regulatory 

enforcement mechanisms in Australia. As Carmichael denotes, better regulation is 

                                                           
812  Council of Financial Regulators “About the CFR” 2015 http://www.cfr.gov.au/about-cfr/index.html 
 accessed 11 October 2022; Godwin, Li and Ramsay 2016 Centre for International Finance 
 Regulation (CIFR) Paper 12; see related comments by Davis K “Financial Restructuring in 
 Australia” 1997 Economic Papers 1, 4; Schmulow “Twin Peaks: An Analysis of the Australian 
 Architecture” 15. 
813  Council of Financial Regulators “About the CFR” 2015 http://www.cfr.gov.au/about-cfr/index.html; 
 Reserve Bank of Australia Financial System Inquiry 2014 66; Jensen and Kingston 2010 
 Butterworths Journal of  International Banking and Financial Law 550; Schmulow “Twin Peaks: An 
 Analysis of the Australian Architecture” 15. 
814  Section 79 of the FSR Act; Godwin AJ and Schmulow AD “The Financial Sector Regulation Bill in 
 South Africa, second draft: Lessons from Australia” 2015 SALJ 756, 757; Schmulow 2015 Journal 
 of Banking and Finance Law and Practice 171. 



194 
 

influenced by stringent laws and strong enforcement mechanisms.815 Accordingly, the 

researcher submits that a coordinating body with statutory recognition and enforcement 

authority is preferable. The FSCR should be given the power and authority to facilitate, 

oversee and consistently enforce compliance with the statutory duty to cooperate and 

collaborate between the SARB and other financial role players in South Africa. In 

Australia, the CFR should be authorised to enforce effective cooperation and 

collaboration between the RBA, the APRA and ASIC to prevent duplication of tasks and 

regulatory gaps which threaten financial stability and market integrity.  

8.5 Overall Analysis of the Non-Binding Nature of Cooperation and 

 Collaboration MOUs between Central Banks and Other Financial Role 

 Players 

Several lessons can be learnt from the Australian experience as a jurisdiction that has 

identified its flaws and taken up action to address and curb its regulatory flaws in relation 

to inter-agency coordination.816 Cooperation and collaboration between central banks and 

other financial role players are effected by MOUs on cooperation and collaboration that 

are concluded by the relevant financial role players.817 The MOUs stipulate how the 

financial regulators intend to cooperate, collaborate, share information and assist each 

other in fulfiling their mandates to promote and protect financial stability and market 

integrity.818 Therefore, it is important for the MOUs to be enforceable and legally binding 

to ensure compliance and effective cooperation and collaboration between the central 

banks and other financial role players to promote financial stability and market integrity. 

Considering that the FSR Act and the UK Financial Services Act do not provide the scope 
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and threshold of cooperation and collaboration between the central banks and other 

financial role players, it becomes reasonable for the MOUs relating to cooperation and 

collaboration to be legally binding and enforceable. This follows the fact that binding 

MOUs could encourage compliance and the enforcement of the embodying cooperation 

and collaboration arrangements. The challenges relating to ineffective and inadequate 

cooperation and collaboration between the APRA and the ASIC in Australia were a result 

of non-binding and unascertained coordination arrangements.819 MOUs concluded by 

financial regulators in Australia have brought to light some flaws with regard to the 

effectiveness and adequacy of MOUs regarding cooperation and collaboration between 

financial role players that may be useful lessons for South Africa and the UK.  

In South Africa, the cooperation and collaboration MOUs concluded between financial 

regulators are non-binding and are regarded as mere gentlemen’s agreements.820 Failure 

to adhere to the provisions of the MOUs or the failure to comply with the obligation to 

enter into MOUs regarding inter-agency coordination does not affect the operation and 

functions of the financial role player.821 Despite the MOUs being the cornerstone of 

cooperation and collaboration in South Africa, financial role players may be incentivised 

for failing to adhere to the requirement to enter into MOUs or the provisions of the 

MOUs.822 The FSR Act provides that the failure of any financial role player to conclude 

MOUs regarding cooperation and collaboration does not affect its functions or powers.823 

Also, the FSR Act does not stipulate the contents or the threshold of these MOUs and it 

remains at the discretion of the financial role players to determine the contents of these 
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MOUs.824 Similarly, in the UK, although the duty to cooperate and collaborate is 

entrenched in legislation, the scope and ambit of cooperation and collaboration between 

the SARB, the PRA and the FCA were left open for the financial regulators to determine 

in MOUs.825 The Royal Commission’s findings in Australia confirm that the collapse of the 

Trio Capital Inquiry and the HIH Insurance was caused by inadequate coordination and 

ineffective information sharing arrangements between the ASIC and the APRA.826 The 

researcher submits inadequate coordination and poor information sharing arrangements 

between the APRA and the ASIC were a result of non-compliance, inconsistency and lack 

of enforcement measures to effect the provisions of the MOUs regarding cooperation and 

collaboration.827 To alleviate these challenges, the APRA and the ASIC amended their 

MOU regarding cooperation and collaboration to strengthen regulatory coordination and 

improve information sharing arrangements.828 Nonetheless, the researcher argues that a 

legally binding MOU which establishes legally binding objectives would have been a 

better approach to enhance cooperation, collaboration and information sharing 

arrangements between the ASIC and the APRA. This follows the fact that binding MOUs 

promote compliance, transparency, accountability and enforcement of the duty to 

cooperate and collaborate.829  

The researcher submits that cooperation and collaboration MOUs between financial role 

players in South Africa should be more stringent and legally binding. Thus, to commence 

with, the requirement to enter into cooperation and collaboration MOUs should be made 
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mandatory between the SARB and other financial role players. Compliance and 

enforcement are essential aspects of effective cooperation and collaboration between the 

central bank and other financial role players. As such, the MOUs should have an effect 

of enforcing the statutory requirement to coordinate as well as conclude MOUs regarding 

cooperation and collaboration. The researcher makes the same suggestions for the UK 

as a measure to enhance cooperation and collaboration between the BOE, the PRA and 

the FCA. Establishing a statutory obligation for financial role players to conclude and 

adhere to the provisions of the MOUs is a better approach to ensuring effective 

cooperation and collaboration between financial role players. There is a need for 

enforcement of the requirement to enter into MOUs and the MOUs should be legally 

binding on the financial regulators. It can be further alluded that such provisions should 

be buttressed by penalties for failure to comply. These measures will ensure that 

cooperation and collaboration are robust enough to protect, promote, maintain and 

enhance financial stability and market integrity. 

8.6  Reviewing the Effectiveness of Cooperation and Collaboration MOUs 

Cooperation and collaboration MOUs are reviewed to assess their effectiveness and 

adequacy to promote, protect, enhance and maintain financial stability and market 

integrity. As mentioned earlier in this research,830 in South Africa, Australia and the UK, 

the threshold of the MOUs regarding cooperation and collaboration between central 

banks and other financial role players are not prescribed and are determined by the 

concluding parties. In this regard, it is essential that the MOUs regarding cooperation and 

collaboration between central banks and other financial role players be constantly 

reviewed to ensure their adequacy and effectiveness for cooperation and collaboration 

between central banks and other financial role players.831 However, the intervals at which 

the MOUs are reviewed in the three jurisdictions differ. The researcher argues that it is 

essential that MOUs regarding cooperation and collaboration between central banks and 
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other financial role players be reviewed and updated regularly to ensure that they remain 

relevant in the continuously evolving global financial markets.832 

In the UK, the FCA and the PRA are required to account for the effectiveness of their 

cooperation and collaboration mechanisms at the end of each year.833 The FSMA does 

not provide how financial regulators should review the MOUs regarding cooperation and 

collaboration except that they should report what was effective and what was not.834 The 

maintenance of the MOUs regarding cooperation and collaboration between the BOE and 

other financial role players is tasked to two senior executives of the PRA and the FCA.835 

What becomes problematic about this approach is that the PRA and the FCA are 

entrusted with conducting a self-assessment regarding the effectiveness of their 

cooperation and collaboration arrangements.  

Notwithstanding that the PRA and the FCA are required to submit a copy of the MOUs 

regarding cooperation and collaboration to the Treasury twice a year,836 the findings of 

the Treasury are non-binding and practically do not affect the regulation of cooperation 

and collaboration between the BOE and other financial role players.837 Moreover, MOUs 

regarding cooperation and collaboration between the BOE, the PRA and the FCA are 

reviewed ex post facto, which can be after a year of ineffective and inadequate inter-

agency coordination. The researcher proposes that the MOUs regarding cooperation and 

collaboration between central banks and other financial role players be reviewed and 

assessed prior to being put to use. This ensures that the MOUs are robust enough and 
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adequate for cooperation and collaboration between the central bank and other financial 

role players to promote, protect, enhance and maintain financial stability and market 

integrity.  

Unlike the UK, the MOUs regarding cooperation and collaboration between the SARB 

and other financial role players in South Africa are reviewed at least once every three 

years.838 The MOUs regarding cooperation and collaboration between the SARB and 

other financial role players are reviewed by the SARB, the FSCA, the PA, the NCR and 

the FIC.839 The Financial Sector Inter-Ministerial Council (FSIC) is required to evaluate 

the effectiveness of cooperation and collaboration mechanisms between the SARB and 

other financial role players, including MOUs, once every two years.840 Similarly, the MOUs 

regarding cooperation and collaboration between the RBA, the APRA and the ASIC once 

every two years.841 This means that, should there be any inconsistencies or 

ineffectiveness in the arrangements established by the MOUs regarding cooperation and 

collaboration, they can only be identified and rectified ex post facto, possibly after two 

years.  

The abovementioned arrangement implies that there are chances that cooperation and 

collaboration arrangements between central banks and other financial role players may 

be ineffective and can only be detected or addressed after two years. The researcher 

submits that this may result in cumbersome cooperation and collaboration between the 

central banks and other financial role players and consequently, regulatory gaps, 

overlaps, arbitrages and blurred boundaries which threaten financial stability and market 

integrity. The researcher proposes that MOUs regarding cooperation and collaboration 

between central banks and other financial role players be reviewed at least twice every 

year. This enhances the effectiveness and adequacy of the MOUs regarding cooperation 
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 Ramsay 2018 SALJ 351; Godwin 2018 Law and Financial Markets Review 184. 
840  Section 86(1)(b) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 132; Qumba 2022 
 SALJ 104. 
841  Memorandum of Understanding between APRA and ASIC 28 November 2019 para 29; North and 
 Wilson 2020 University of New South Wales Law Journal 562; Godwin and Schmulow 2015 SALJ 
 767; Kourabas 2018 Journal of Banking and Finance Law Practice 189. 
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and collaboration as they remain up to date to comply with the continuously changing 

standards of global financial markets. As such, it is important that the arrangements 

established in the MOUs remain relevant and may address any challenges as they arise.  

In this regard, although the UK reviews its cooperation and collaboration MOUs every 

year, the researcher submits that it is too long a period for possible ineffective cooperation 

and collaboration to carry on within a financial system. However, in comparison to the two 

and three-year intervals between the reviewing of cooperation and collaboration MOUs 

in South Africa and Australia, the UK approach is preferable.842 Cooperation and 

collaboration MOUs must be reviewed regularly to ensure that all the necessary aspects 

are captured and remain relevant. As mentioned earlier, the MOUs regarding cooperation 

and collaboration are an essential element of effective cooperation and collaboration 

between the central bank and other financial role players. Therefore, it is important that 

the MOUs are properly formulated and that they capture all the relevant immutable 

aspects of cooperation and collaboration between the SARB and other financial role 

players to protect, promote, maintain and enhance financial stability and market integrity. 

8.7 Overall Analysis of Cooperation and Collaboration Arrangements between 

 Central Banks and Other Financial Role Players to Manage Financial Crisis 

The UK’s FSA provides express provisions regarding cooperation and collaboration 

between the BOE, PRA and FCA to manage a financial crisis.843 For instance, the FSA 

provides for cooperation and collaboration mechanisms between the BOE, the PRA and 

the Treasury during a financial crisis.844 Cooperation and collaboration arrangements 

between the central bank and other financial role players to manage a financial crisis are 

implemented to regulate the actions and conduct of the financial role players when 

                                                           
842  Van Niekerk and Van Heerden 2019 SALJ 113; Godwin, Howse and Ramsay 2017 SALJ 701; 
 Godwin AJ and Schmulow AD “The Financial Sector Regulation Bill in South Africa, Second Draft: 
 Lessons from Australia” 2015 SALJ 756, 758. 
843  Section 6 of the FSA; section 3I of the FSMA; Guo Y, Li P and Li A “Tail Risk Contagion between 
 International Financial Markets during COVID-19 Pandemic” 2021 International Review of Financial 
 Analysis 25, 28; Bank of England “The UK Economy during Covid-19: Insights from the Bank of 
 England's Citizens' Panels” 2021 England’s Citizens Panel 1. 
844  Section 6 of the FSA; Georgosouli 2012 Capital Markets Law Journal 65; Lui 2012 Journal of 
 Banking Regulation 31; Walker 2012 The International Lawyer 850. 
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dealing with addressing the effects of a financial crisis.845 Van Niekerk and Van Heerden 

state that crisis times are not for regulatory stand-offs. As such, it is important to establish 

cooperation and collaboration arrangements which clearly stipulate the roles and 

functions of the central bank and each financial role player to manage a financial crisis.846 

Following the fact that regulatory focus is easily shifted to other functions and the 

importance of proactive coordination to manage the effects of the crisis on financial 

stability and market integrity, the establishment of coordination arrangements between 

the BOE and other financial role players during a financial crisis is highly 

commendable.847 During the COVID-19 pandemic, prior cooperation and collaboration 

arrangements between the BOE, the FPC, the PRA and the FCA enabled close 

coordination between the BOE and other regulators to provide capital relief to some 

financial institutions.848  

In Australia, cooperation and collaboration arrangements between the RBA and other 

financial role players to manage financial crises are not captured in legislation. Instead, 

they are provided in a MOU that was concluded by the CFR members.849 The CFR-MOU 

outlines the roles and responsibilities of each financial role player in case of emerging 

systemic risk.850 Despite the MOU being an informal arrangement, clear provisions are 

                                                           
845  Section 3D and 3I of the FSMA; Guo, Li and Li 2021 International Review of Financial Analysis 30; 
 Susskind and Vines 2020 Oxford Review of Economic Policy Journal 6; Akhtaruzzaman, Boubaker 
 and Sensoy 2021 Financial Research Letters 3. 
846  See Van Heerden and Van Niekerk 2020 THRHR 499; Van Niekerk and Van Heerden 2020 SALJ 
 141; Van Heerden and Van Niekerk 2018 Law and Financial Markets Review 157; also see 
 Susskind and Vines Oxford Review of Economic Policy Journal 10. 
847  Van Niekerk and Van Heerden 2020 SALJ 138; Schmulow 2017 African Journal of International 
 and Comparative Law 412; see related comments by Bank of England “The UK Economy during 
 Covid-19: Insights from the Bank of England's Citizens' Panels” 2021 England’s Citizens Panel 1; 
 Brown G and Susskind D “International Cooperation during the COVID-19 Pandemic” 2020 Oxford 
 Review of Financial Policy Journal 64, 65; Susskind D and Vines D “The Economics of the COVID-
 19 Pandemic: An Assessment” 2020 Oxford Review of Economic Policy Journal 1, 10. 
848  Brown and Susskind 2020 Oxford Review of Financial Policy Journal 65; Susskind and Vines 
 Oxford Review of Economic Policy Journal 10; Akhtaruzzaman MD, Boubaker S and Sensoy A 
 “Financial Contagion during COVID-19 Crisis” 2021 Finance Research Letters 1, 3; Guo Y, Li P 
 and Li A “Tail Risk Contagion between International Financial Markets during COVID-19 Pandemic” 
 2021 International Review of Financial Analysis 25. 28. 
849  Council of Financial Regulators “Memorandum of Understanding on Financial Distress 
 Management between the Members of the Council of Financial Regulators” (18 September 2008) 
 4; Jensen and Kingston 2010 Butterworths Journal of International Banking and Financial Law 549. 
850  Council of Financial Regulators “MOU on Financial Distress Management between the Members 
 of the Council of Financial Regulators” 6; Godwin 2017 Law and Financial Markets Review 186; 
 Cooper J “The Integration of Financial Regulatory Authorities – The Australian Experience” 11. 
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made regarding cooperation and collaboration between the RBA and other financial role 

players to manage a financial crisis. However, the same cannot be said about South 

Africa. The FSR Act does not expressly provide for general requirements and 

arrangements for cooperation and collaboration during a crisis. The FSR Act established 

the Financial Stability Oversight Committee (FSOC)851 to, inter alia, facilitate cooperation 

and collaboration amongst financial regulators and the SARB.852 The FSOC is also tasked 

with advising the SARB on steps to manage or prevent risks and on any matters relating 

to financial stability.853 However, there are no specific provisions regarding the 

cooperation and collaboration between the SARB and other regulatory bodies during 

financial crises. The FSR Act only provides for general cooperation and collaboration 

during supervisory and regulatory challenges and not during financial crises.854 The lack 

of substantive arrangements for cooperation and collaboration between the SARB and 

other role players during a financial crisis is likely to affect effective cooperation and 

collaboration during financial crises in South Africa.855 Cooperation and collaboration 

arrangements to manage a financial crisis could limit confusion and overlapping of 

functions during a financial crisis. 

In this regard, the researcher argues that the sudden outbreak of the COVID-19 pandemic 

and its threat to financial stability and market integrity is evidence that it is important to 

make arrangements for cooperation and collaboration between the central bank and other 

financial role players to manage a financial crisis.856 There is a need to adopt express 

regulations on cooperation and collaboration between the SARB and other financial role 

                                                           
851  Section 20(1) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 115; see related 
 discussion by Osode 2021 Interdisciplinary Journal of Economics and Business Law 25; Qumba 
 2022 SALJ 83. 
852  Section 20(2)(b) of the FSR Act; Godwin 2017 Law and Financial Markets Review 188; Van Niekerk 
 and Van Heerden 2020 SALJ 120; see related comments by Godwin and Schmulow 2015 SALJ 
 763. 
853  Section 21(c) of the FSR Act; see related comments by Godwin A “Australia’s Trek towards Twin 
 Peaks – Comparisons with South Africa” 2018 Law and Financial Markets Review 183, 189. 
854  Section 76(1)(c) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 120; Qumba 2022 
 SALJ 82. 
855  Schmulow 2017 African Journal of International and Comparative Law 399; Godwin and Schmulow 
 2015 SALJ 765; Van Niekerk and Van Heerden 2020 SALJ 120. 
856  see related comments by Susskind and Vines 2020 Oxford Review of Economic Policy Journal 12; 
 also see Guo, Li and Li 2021 International Review of Financial Analysis 28; Brown and Susskind 
 2020 Oxford Review of Financial Policy Journal 70. 
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players to manage a financial crisis in South Africa. Such arrangements could prevent 

regulatory gaps and overlapping functions that threaten financial stability and market 

integrity. Moreover, the researcher submits that South Africa should consider following 

the Australian approach of facilitating the cooperation and collaboration between the 

central bank and other financial role players through MOUs to manage financial crises. 

The researcher suggests that the SARB and other financial role players should enter into 

a MOU which establishes cooperation and collaboration arrangements to manage a 

financial crisis. This follows the fact that MOUs are more flexible and can be easily 

amended, unlike legislation.  

8.8 Conclusion 

While the policymakers in South Africa chose to follow a hard law approach to the 

regulation of cooperation and collaboration between the SARB and other financial role 

players, several lessons can be drawn from the soft law regulation approach followed in 

Australia. Notwithstanding the fact that the FSR Act is a relatively new legislation in South 

Africa, several flaws and challenges should be addressed to ensure the adequacy and 

robustness of the regulation of cooperation and collaboration between the SARB and 

other financial role players to promote, protect, enhance and maintain financial stability 

and market integrity in South Africa. South Africa should take an initiative to develop a 

culture of regulatory coordination between the SARB and other financial role players like 

in Australia. There is a need to establish cooperation and collaboration arrangements to 

manage a financial crisis in South Africa. South Africa can adopt the UK and Australian 

approaches in this regard and conclude a MOU regarding cooperation and collaboration 

arrangements to manage a financial crisis. In the UK, the MOUs regarding cooperation 

and collaboration are regularly reviewed to ensure their effectiveness and adequacy and 

South Africa can also follow this example. The establishment of an overarching 

coordinating body to oversee and facilitate cooperation and collaboration like the CFR in 

Australia is an essential element for effective cooperation and collaboration between the 

central bank and other financial role players. The same approach is recommended for the 

UK and South Africa. 
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The next chapter is the last chapter of this thesis. The lessons drawn from the UK and 

Australia regarding the regulation of cooperation and collaboration between the central 

banks and other financial role players were used to recommend a robust and effective 

cooperation and collaboration framework for South Africa. The chapter also provides the 

overall conclusion to this thesis.  
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CHAPTER NINE 

RECOMMENDATIONS AND CONCLUSION 

9.1 Introduction 

This chapter presents overall conclusions to the preceding discussion and 

recommendations on how the current regulatory framework for cooperation and 

collaboration between the South African Reserve Bank (SARB) and other financial role 

players, namely, the Prudential Authority (PA), the Financial Sector Conduct Authority 

(FSCA), the Financial Intelligence Centre (FIC), the National Credit Regulator (NCR), 

relevant Cabinet members, the Financial Sector Inter-Ministerial Council (FSIC), the 

Financial Sector Council of Regulators (FSCR), the Financial Stability Oversight 

Committee (FSOC) and the Financial Sector Contingency Forum (FSCF) can be revisited 

to address the pertinent issues raised earlier in this thesis.857 It has been established in 

this research that effective cooperation and collaboration measures between the SARB 

and other financial role players promote and maintain financial stability and market 

integrity.858 A new cooperation and collaboration model for effective regulation of 

cooperation and collaboration between the SARB and other financial role players is also 

proposed in this chapter. Lessons from Australia and the United Kingdom are drawn to 

formulate an enhanced cooperation and collaboration framework between the SARB and 

other financial role players in South Africa.859 Possible solutions to uproot the flaws of the 

                                                           
857  See paragraph 3.3 of this thesis; see related comments by Godwin A “Introduction to Special 
 Issue – The Twin Peaks Model of Financial Regulation and Reform in South Africa” 2017 Law 
 and Financial Markets Review 151, 152; Van Niekerk G and Van Heerden C “The Importance of 
 a Legislative Framework for Cooperation and Collaboration in the Twin Peaks Model of Financial 
 Regulation” 2020 SALJ 108, 141; Schmulow A “Financial Regulatory Governance in South Africa: 
 The Move Towards Twin Peaks” 2017 African Journal of International and Comparative Law 393, 
 394. 
858  Godwin A, Howse T and Ramsay I “‘Twin Peaks: South Africa’s Financial Sector Regulatory 
 Framework” 2017 SALJ 665, 670; Osode PC “Two Heads are Better than One: Assessing 
 South Africa’s ‘Twin Peaks’ Financial Regulation Model” 2021 Interdisciplinary Journal of 
 Economics and Business Law 9, 25; see related comments by Gomber P, Clapham B, Haferkorn 
 M, Panz S, Jentsch P “Ensuring Market Integrity and Stability: Circuit Breakers on International 
 Trading Venues” 2016 The Journal of Trading 42, 51; Van Niekerk and Van Heerden 2020 SALJ 
 113. 
859  Qumba MF “A Comparative Analysis of the Twin Peaks Model of Financial Regulation in South 
 Africa and the United Kingdom” 2022 SALJ 78, 92; see related comments by Jensen A and 
 Kingston M “The Australian 'Twin Peaks' Framework of Financial System Regulation: Australia 
 and UK Compared” 2010 Journal of International Banking and Financial Law 548, 549; see 
 related comments by Moloney N, Ferran E, Payne J et al The Oxford Handbook of Financial 
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current regulatory framework for cooperation and collaboration between the SARB and 

other financial role players to protect, promote, enhance and maintain financial stability 

and market integrity in South Africa are recommended. It is hoped that the 

recommendations made in this chapter will assist policymakers to implement adequate 

and enforce robust cooperation and collaboration measures to effectively promote 

financial stability and market integrity in South Africa.  

9.2 General Observations 

The primary question this research sought to answer was whether the current regulatory 

framework under the Financial Sector Regulatory Act860 can foster effective cooperation 

and collaboration between the SARB and other relevant role players namely the PA, the 

FSCA, the NCR, the FIC, the FSCF, the FSIC, the FSOC, the FSCR and relevant Cabinet 

members to promote, protect, maintain and enhance financial stability and market 

integrity in the South African financial institutions and financial markets.861 To address 

this question, the aims of this research were three-fold. To commence with, this research 

determined the importance of effective cooperation and collaboration between the SARB 

and other financial role players to promote, protect, maintain and enhance financial 

stability and market integrity in South Africa.862 The researcher submits that the promotion 

of financial stability and market integrity depends on the effectiveness and adequacy of 

cooperation and collaboration mechanisms between the SARB and other financial role 

players to ensure the optimum operation of all financial role players and curb duplication 

                                                           
 Regulation (Oxford London 2015) 65; also see Llewellyn DT “Institutional Structure of Financial 
 Regulation and Supervision: The Basic Issues” in World Bank Seminar Aligning Supervisory 
 Structures with Country Needs Seminar (6-7 June 2006 Washington DC) 15. 
860  Financial Sector Regulatory Act 9 of 2017 (FSR Act), sections 26 and 76; Godwin A “Introduction 
 to Special Issue – The Twin Peaks Model of Financial Regulation and Reform in South Africa” 
 2017 Law and Financial Markets Review 151, 152; National Treasury Republic of South Africa “A 
 Safer Financial Sector to Serve South Africa Better - Policy Paper” 23 February 2011 
 http://www.treasury.gov.za/twinpeaks/20131211%20-
 20Item%202%20A%20safer%20financial%20sector%20to%20serve%20South%20Africa%20bett
 er.pdf, accessed on 13 November 2021; Van Heerden C and Van Niekerk G “The Twin Peaks in 
 South Africa: A New Role for the Central Bank” 2018 Law and Financial Markets Review 154, 
 156. 
861  Sections 26 and 76 of the FSR Act; Godwin A and Schmulow A “The Financial Sector Regulation 
 Bill in South Africa, First Draft: Lessons from Australia” 2015 SALJ 36, 39; Michael B “The ‘Twin-
 Peaks’ Regulatory Model: The Future of Financial Regulation?” 2014 Banking Today 3, 4. 
862  Godwin and Schmulow 2015 SALJ 42; Van Heerden and Van Niekerk 2018 Law and Financial 
 Markets Review 155; Schmulow 2017 African Journal of International and Comparative Law 394. 

http://www.treasury.gov.za/twinpeaks/20131211%20-
http://www.treasury.gov.za/twinpeaks/20131211%20-
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of tasks and blurred regulatory boundaries.863 This follows the fact that clear and express 

regulatory roles and functions ensure defined mandates and objectives, limit the risk of 

dominance of one financial role player over the others and enable transparency and 

accountability by ensuring that each financial role player performs its designated 

mandates.864 These are some of the elements which underpin effective cooperation and 

collaboration between the SARB and other financial role players to promote and protect 

financial stability and market integrity.865  

The second aim of this research required an examination of the framework for 

cooperation and collaboration between the SARB and other financial role players 

provided under the FSR Act,866 to determine whether it is robust enough to ensure 

effective cooperation and collaboration between the SARB and other financial role 

players. In this regard, the researcher submits that the regulation of cooperation and 

collaboration under the FSR Act is not robust and adequate enough to promote, protect 

and enhance financial stability and market integrity in South Africa. This follows the fact 

that the lack of consistent enforcement of the duty to cooperate and collaborate is likely 

to result in overlapping functions between financial role players. The researcher argues 

that the lack of rigorous and stringent measures to enforce compliance with the duty to 

                                                           
863  See related comments by Hong-Bum K “Cooperation and Coordination between the Financial 
 Authorities: A Review of the Experiences of the United Kingdom, Norway, Sweden, and Korea” 
 2009 Seoul Journal of Economics 409, 415; Metzgen Y, Rossi M and Gajdeczka P “International 
 Cooperation for Financial System Stability” in Omotunde E and Johnson G Financial Risks, 
 Stability and Globalisation (International Monetary Fund 2002) 489, 492; Georgosouli A “The  
 FCA-PRA Coordination Scheme and the Challenge of Policy Coherence” 2013 Capital Markets 
 Law Journal 62, 65. 
864  Godwin and Schmulow 2015 SALJ 760; see related comments by Denters E “Regulation and 
 Supervision of the Global Financial System. A Proposal for Institutional Reform” 2009 Amsterdam 
 Law Forum 63, 78; Van Niekerk G and Van Heerden C “The Importance of a Legislative 
 Framework for Cooperation and Collaboration in the Twin Peaks Model of Financial Regulation” 
 2020 SALJ 108, 110. 
865  See related comments by De Jager J “The South African Reserve Bank: Blowing Winds of 
 Change (Part 2)” 2013 SA Merc LJ 492, 508; Van Niekerk and Van Heerden 2020 SALJ 110; 
 Qumba 2022 SALJ 92; Schmulow 2017 African Journal of International  and Comparative Law 
 395. 
866  Sections 26 and 76 of the FSR Act; Godwin and Schmulow 2015 SALJ 39; Godwin and 
 Schmulow 2015 SALJ 760; Van Niekerk and Van Heerden 2020 SALJ 112; Qumba 2022 SALJ 
 92. 
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cooperate and collaborate could affect the effectiveness of cooperation and collaboration 

between the SARB and other financial role players over time.867  

The third aim of this research was to comparatively analyse the regulation of cooperation 

and collaboration between central banks and other financial role players in South Africa, 

the UK and Australia.868 In this regard, it was observed that several lessons can be drawn 

from the Australian example, not only as a jurisdiction with the most experience but also 

as a jurisdiction that is in the process of rooting out its mistakes and regulatory failures.869 

Several lessons, some of which form the basis of the recommendations discussed 

hereunder, were drawn from the Australian and the UK example regarding the regulation 

of cooperation and collaboration between the central bank and other financial role 

players.870 For example, the implications of housing the PA inside the SARB and the 

substantive roles and powers of a coordinating body.  

It was also noted that South Africa lags behind in enforcing cooperation and collaboration 

between the central bank and other financial role players.871 The FSR Act and the MOUs 

regarding cooperation and collaboration between the SARB and other financial role 

players do not provide measures to prevent financial role players from easily boycotting 

                                                           
867  Section 77(3) of the FSR Act; See related comments by Schmulow 2017 African Journal of 
 International and Comparative Law 394; Van Niekerk and Van Heerden 2020 SALJ 115;  Qumba 
 2022 SALJ 78. 
868  See chapters 5 and 6 of this research; also see Qumba 2022 SALJ 78; Jensen and Kingston 
 2010 Butterworths Journal of International Banking and Financial Law 550; Schmulow 2017 
 African Journal of International and Comparative Law 401. 
869  Harper 2002 The Australian Economic Review 288; Godwin and Schmulow 2015 SALJ 763; 
 Schmulow A, Fairweather K and Tarrant J “Reforming Australia’s Financial Regulatory Regime in 
 Light of Failings Exposed by the Banking Royal Commission” 2018 Law and Financial Markets 
 Review 193, 194; North G and Wilson T “Has the Australian Prudential Regulation Authority Done 
 Enough to Meet its Legislated Objectives and Prepare Australia for the Next Financial Crisis?” 
 2020 University of New South Wales Law Journal 552, 560. 
870  See related discussion by Lui A “Single or Twin? The UK Financial Regulatory Landscape after 
 the Financial Crisis of 2007- 2009” 2012 Journal of Banking Regulation 24, 31; Huang RH and 
 Shoenmaker D “Institutional Structure of Financial Regulation: Theories and International 
 Experiences” 2015 Routledge 254, 255; Schmulow, Fairweather and Tarrant 2018 Law and 
 Financial Markets Review 194; Georgosouli 2013 Capital Markets Law Journal 65. 
871  Sections 27(2) and 77(2) of the FSR Act; see related comments by Kallasidou N “The United 
 Kingdom’s Response to Crisis: A Critical Examination of the New Regulatory Structure of 
 Financial Services Supervision” 2013 Bristol Law Review 117, 120; Qumba 2022 SALJ 82; 
 Godwin A “Introduction to Special Issue – The Twin Peaks Model of Financial Regulation and 
 Reform in South Africa” 2018 Law and Financial Markets Review 151, 155. 
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the duty to cooperate and collaborate.872 In this regard, the policymakers need to 

reconsider the provision that the failure to comply with the duty to enter into MOUs 

regarding cooperation and collaboration does not affect the validity of any action by a 

financial sector regulator.873 Alternatively, the MOUs concerning cooperation and 

collaboration between the SARB and other financial role players should be legally binding 

and enforceable to ensure compliance, transparency and accountability.   

The international best practices relating to the cooperation and collaboration standards 

between central banks and other financial role players were also discussed in this 

research. This was done to determine whether the current regulatory framework for 

cooperation and collaboration between the SARB and other financial role players 

conforms to international best practice standards.874 Even though there is no international 

best practices on cooperation and collaboration modelled on developing African 

countries, the efforts made by South Africa to conform to international cooperation and 

collaboration standards are commendable. It is in light of these general observations that 

the recommendations discussed below are made.  

9.3 Recommendations 

Various recommendations aimed at enhancing effective cooperation and collaboration 

between the SARB and other financial role players such as the PA, the FSCA, the NCR 

the FIC, the FSCR, the FSCF, the FSOC and the FSIC are provided below. It is hoped 

that these recommendations will be utilised by the policymakers to ensure the effective 

regulation of cooperation and collaboration between the SARB and other financial role 

                                                           
872  Sections 27(2) and 77(2) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 141; 
 Schmulow, Fairweather and Tarrant 2018 Law and Financial Markets Review 199; North and 
 Wilson 2020 University of New South Wales Law Journal 560. 
873  Sections 77(3) and 27(4) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 141; see 
 related comments by Godwin A, Li G, Ramsay I “Is Australia's Twin Peaks System of Financial 
 Regulation a Model for China (Part 2)” 2016 Hong Kong Law Journal 935, 957; Qumba 2022 
 SALJ 98. 
874  Kahn RB and Meade EE “International Aspects of Central Banking: Diplomacy and Coordination” 
 in Conti-Brown P and Lastra RM (eds) Research Handbook on Central Banking (Edward Elgar 
 Publishing 2018) 333, 345; also see Hong-Bum K “Cooperation and Coordination between the 
 Financial Authorities: A Review of the Experiences of the United Kingdom, Norway, Sweden, and 
 Korea” 2009 Seoul Journal of Economics 409, 420; Brown G and Susskind D “International 
 Cooperation during the COVID-19 Pandemic” 2020 Oxford Review of Financial Policy Journal 64, 
 71. 
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players. The researcher proposes seven recommendations that should be taken into 

consideration to promote effective and robust cooperation and collaboration between the 

SARB and other financial role players to promote, protect, maintain and enhance financial 

stability and market integrity in South Africa.  

Figure 1 below illustrates the proposed cooperation and collaboration model for South 

Africa. The model depicts different levels of cooperation and collaboration between the 

SARB and other financial role players in the order of their importance towards the 

protection, promotion, maintenance and enhancement of financial stability and market 

integrity in South Africa.875 Level 1 represents high-level cooperation and collaboration 

between the SARB and the key financial role players, namely the PA and the FSCA, to 

promote and protect financial stability and market integrity in South Africa. Level 1 

cooperation and collaboration between the central bank and the two peak regulators is of 

utmost importance for the effective functioning of the South African financial regulatory 

architecture. 

  

                                                           
875  See Figure 1 under par 9.3.1 above. 



211 
 

Figure 1: The proposed policy framework for cooperation and collaboration between the 

SARB and other financial role players in South Africa 
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In Australia, high-level cooperation and collaboration are implemented between the RBA 

and the key financial regulators, namely the APRA and the ASIC.876 Accordingly, the 

researcher submits that level 1 cooperation and collaboration, between the SARB, the 

FSCA and the PA, is more important to promote, protect, enhance and maintain financial 

stability and market integrity.877 This follows the fact that the SARB, the PA and the FSCA 

are the key financial role players in South Africa. For instance, the SARB is tasked with 

the overall financial stability mandate, working closely with the PA and the FSCA’s 

mandate is to enhance market integrity in South Africa.878 In Australia, high-level inter-

agency coordination comprises the Reserve Bank of Australia (RBA), the Australian 

Prudential Regulation Authority (APRA) and the Australian Securities and Investment 

Commission (ASIC) through the CFR.879 Accordingly, level 1 coordination in the 

cooperation and collaboration model framework above depicts high-level cooperation and 

collaboration to promote financial stability and enhance market integrity in South Africa. 

Level 2 depicts general cooperation and collaboration between the SARB and other 

financial role players to fulfil the roles and functions discussed in chapter 4 of this 

research. Level 2 coordination includes other financial role players that are relevant for 

the optimum operation of South Africa’s financial system. For example, the FIC, the NCR, 

the Competition Commission, and the DTI. Level 2 cooperation and collaboration 

according to the proposed framework is general cooperation and collaboration between 

                                                           
876  Godwin, Li and Ramsay 2016 Hong Kong Law Journal 957; North and Wilson 2020 University of 
 New South Wales Law Journal 560; Godwin A, Howse T and Ramsay I “A Jurisdictional 
 Comparison of the Twin Peaks Model of Financial Regulation” 2016 Journal of Banking 
 Regulation 103, 110; Godwin A and Ramsay I “Twin Peaks - The Legal and Regulatory Anatomy 
 of Australia's System of Financial Regulation” 2015 Journal of Banking and Finance Law and 
 Practice 240, 251. 
877  Godwin 2017 Law and Financial Markets Review 152; Godwin and Schmulow 2015 SALJ 762; 
 Godwin, Howse and Ramsay 2017 SALJ 670; Schmulow 2017 African Journal of International 
 and Comparative Law 396. 
878  Sections 20, 32 and 56 of the FSR Act; Chitimira and Magau 2022 EIRP Proceedings 366; Van 
 Heerden CM and Van Niekerk GM “Two Takes on Twin Peaks: A Comparative Appraisal of the 
 Models of Financial Regulation in the Netherlands and South Africa” 2020 THRHR 491, 513; 
 Qumba 2022 SALJ 83. 
879  Godwin, Howse and Ramsay 2016 Journal of Banking Regulation 106–109; see related 
 comments by Godwin, Howse and Ramsay 2017 SALJ 659; Godwin 2017 Law and Financial 
 Markets Review 183; also see Schmulow AD “Twin Peaks: An Analysis of the Australian 
 Architecture” in SKK University Global Forum for Financial Consumers Conference (South Korea 
 4-5 November 2016) 5. 
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the SARB and other financial role players to fulfil their roles and functions.880 Such 

cooperation and collaboration are important for effective functioning of the financial 

regulatory framework, information sharing, and detecting and investigating potential and 

actual threat to financial stability and market integrity in South Africa.881 The financial role 

players involved at this stage have roles and functions that support the SARB, the FSCA 

and the PA in fulfiling their statutory mandates. For example, the FIC detects and 

identifies financial crimes and potential risks that may threaten financial stability and 

market integrity.882 As such, level 2 cooperation and collaboration are essential for the 

SARB, the PA and the FSCA to fulfil their mandates and to promote, protect, enhance 

and maintain financial stability and market integrity in South Africa. This can be achieved 

by effective information sharing arrangements, transparency, accountability and the 

enforcement of regulatory coordination in level 2. 

The cooperation and collaboration model proposed by the researcher also introduces a 

new role for the law enforcement agencies such as the Hawks and the South African 

Police Services (SAPS) in the financial sector. The researcher also proposes proactive 

cooperation and collaboration between the South African courts, the National Prosecuting 

Authority and financial role players to promote, protect, enhance and maintain financial 

stability and market integrity in South Africa. Law enforcement agencies and the courts 

play an important role to promote financial stability and market integrity by detecting, 

investigating and prosecuting financial crime perpetrators timeously. The recent case of 

South African Reserve Bank and Another In re Michael Johannes Jooste N.O and 

Others883 shows that there is no adequate cooperation and collaboration between the 

                                                           
880  See section 76 of the FSR Act; also see Schmulow 2017 African Journal of International and 
 Comparative Law 395; Qumba 2022 SALJ 79; Schmulow, Fairweather and Tarrant 2018 Law and 
 Financial Markets Review 199. 
881  Llewlyn DT “Institutional Structure of Financial Regulation and Supervision: The Basic Issues” in 
 World Bank Aligning Supervisory Structures with Country Needs Seminar (6-7 June 2006 
 Washington DC) 23; Godwin 2018 Law and Financial Markets Review 153; see related 

 comments by Taylor 2010 Connecticut Insurance Law Journal 65. 
882  Financial Intelligence Centre Amendment Act 38 of 2001 (FICA) section 21F-G; see related 
 comments by Chitimira H and Ncube M “The Role of Regulatory Bodies and Other Role-Players 
 in the Promotion of Financial Inclusion in South Africa” 2020 Acta Universitatis Danubius Juridica 
 24, 31; Chitimira and Magau 2022 EIRP Proceedings 365-366. 
883  South African Reserve Bank and Another In re Michael Johannes Jooste N.O and Others 
 16823/dd 6 October 2022; also see Moonstone Information Refinery “Did Grey-Listing Threat 
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SARB, the NPA and the law enforcement authorities in South Africa. This follows the fact 

that the prosecution of the matter was stayed for longer than was reasonable and this 

could have been due to a lack of effective coordination and information sharing 

arrangements between the SARB, the FSCA and the NPA to address the matter. The 

researcher contends that proactive cooperation and collaborations between the SAPS, 

the SARB, the NPA and the FIC could have enabled timely investigations and the 

prosecution of Marcus Jooste. In this regard, the researcher proposes a policy model that 

incorporates the roles and functions of the NPA, law enforcement authorities and the 

courts to cooperate, collaborate and share information relating to matters of common 

interest with the SARB and other financial role players at level 2. The synergy of the 

functions of the SAPS and the courts in the financial sector will enhance the detection, 

investigation and prosecution of market misconduct and other financial crimes that 

threaten financial stability and market integrity. 

Level 3 in the proposed policy framework represents cooperation and collaboration 

between financial role players and relevant government departments in South Africa, 

namely the National Treasury, relevant Cabinet members and state officials. The 

government plays a significant role in structuring the financial regulatory laws and policies 

in South Africa.884 As such, their involvement cannot be overlooked. However, the 

researcher submits that government officials are politically exposed persons (PEPs) who 

pose a high risk of financial crime and threaten financial stability and market integrity in 

South Africa.885 In this regard, the researcher proposes a policy framework that controls, 

closely monitors and minimises the interaction between financial role players and PEPs 

through a coordinating body that oversees and facilitates cooperation and collaboration 

                                                           
 Hasten SARB to Act against Markus Jooste?” 20 October 2022 www.citizen.co.za accessed 22 
 October 2022 page Anon; also see Exchange Control Regulations 1961, regulation 22C. 
884  Van Niekerk and Van Heerden 2020 SALJ 128; Georgosouli 2013 Capital Markets Law Journal 
 65; Kahn and Meade “International Aspects of Central Banking: Diplomacy and Coordination” 
 346; Kallasidou 2013 Bristol Law Review 123. 
885  Section 21F-21G of the FICA; Scott KA and Stephenson R “Enhanced Customer Due Diligence 

 for Banks in the UK and the US” 2008 Journal of International Banking and Financial Law 86, 89; 
 Tuba M and Van der Westhuizen C “An Analysis of the “Know-Your-Customer Policy as an 
 Effective Tool to Combat Money Laundering: Is it about Who or What to Know that Counts?” 2014 
 International Journal Public Law and Policy 53, 58; De Koker L “Client Identification and Money 
 Laundering Control: Perspectives on the Financial Intelligence Centre Act 38 of 2001” 2004 TSAR 
 715, 735; see also Reg 21 in GN R1062 in GG41154 of 29 September 2017.   
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between the SARB and relevant government officials. The researcher also acknowledges 

the importance of cooperation and collaboration between the government as policy and 

law-makers of South Africa and financial role players in the implementation of policy 

measures to promote and protect financial stability and market integrity in South Africa. 

Therefore, it is important to establish a robust regulatory framework to ensure effective 

cooperation and collaboration between the SARB, other financial role players and 

relevant government officials. The researcher argues that, despite the importance of the 

role played by the government in this regard, the political influence of Cabinet ministers, 

state organs and the National Treasury may threaten financial stability and market 

integrity considering the high rate of corruption in South Africa.886 In this regard, the 

researcher recommends that cooperation and collaboration between relevant 

government officials, the SARB and other financial role players be reasonably minimal 

and closely monitored by the proposed coordinating body. 

The researcher proposes a new policy framework for cooperation and collaboration 

between the SARB and other financial role players as depicted in Figure 1 above. The 

current regulatory framework lacks accountability and cannot be legally enforced. In this 

regard, the researcher recommends that:   

a. the roles and functions of the FSCR under the FSR Act should be amended to 

function as an overarching coordinating body with powers and authority to enforce 

cooperation and collaboration between the SARB and other financial role players  

The researcher recommends the amendment of the roles and functions of the FSCR to 

become an overarching coordinating body with powers and authority to oversee, monitor 

and enforce outcome-based coordination between the SARB and all financial role players 

under the FSR Act. The FSCR should have regulatory powers, separate from its member 

institutions, to compel financial role players to fulfil their duty to cooperate, collaborate 

and conclude MOUs regarding such coordination. Following the Australian example of 

                                                           
886  See related comments by Hope Sr KR “Channels of Corruption in Africa: Analytical Review of 
 Trends in Financial Crimes” 2020 Journal of Financial Crime 294, 298; Heath W “South Africa: 
 Public Sector Corruption” 2000 Journal of Financial Crime 373, 374; Ines A and Hichem K 
 “Financial Crime, Corruption and Tax Evasion: A Cross-Country Investigation” 2018 Journal of 
 Money Laundering Control 545, 548. 
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the establishment of the Council of Financial Regulators (CFR), which functions as an 

overarching coordinating body in Australia, the researcher proposes that the FSCR be 

granted the status of an overarching coordinating body in South Africa.887 In contrast to 

the Australian CFR, the FSR Act established the FSCR to facilitate general cooperation 

and collaboration, consistency of action and to create a platform for its member 

institutions to discuss matters of common interest.888 The FSCR is comprised of senior 

officials from financial regulatory bodies such as the NCR and the FIC, certain 

departments such as the Department of Trade and Industry (DTI) and the Department of 

Health and heads of state organs which the Minister of Finance determines.889 Contrarily, 

the membership of the CFR in the case of Australia is limited to key financial regulatory 

agencies such as the RBA, the Australian Treasury, the APRA and the ASIC.890  

The researcher argues that the nature of the membership of the FSCR raises an area of 

difficulty considering that its objective is to facilitate cooperation and collaboration in the 

South African financial sector.891  The exclusion of the SARB, the PA, the FSCA and the 

National Treasury in the FSCR limits the scope and functions of the FSCR in promoting 

and protecting market integrity and financial stability in South Africa. This follows that the 

current membership of the FSCR does not create a forum for high-level coordination and 

discussion as it excludes the key financial role players tasked with promoting, protecting, 

                                                           
887  See related discussion by Godwin 2018 Law and Financial Markets Review 156; Godwin and 
 Schmulow 2015 SALJ 772; see related comments by Fisk A and Pollari I “Financial System 
 Inquiry,  KPMG Submission” 2014 Financial Services 6; also see Ferran E and Alexander  K “Can 
 Soft Law Bodies be Effective? Soft Systemic Risk Oversight Bodies and the Special Case of the 
 European Systemic Risk Board” 2011 Legal Studies Research Paper Series 6; Kelly CR “The 
 Sociological Pull of Soft Law” 2012 American Society of International Law Proceedings 320, 327. 
888  Section 79(1) of the FSR Act; Godwin and Schmulow 2015 SALJ 772; Van Niekerk and Van 
 Heerden 2020 SALJ 116; see related comments by Godwin, Howse and Ramsay 2017 SALJ 
 701. 
889  Section 79(3) of the FSR Act; Godwin and Schmulow 2015 SALJ 772; Van Niekerk and Van 
 Heerden 2020 SALJ 116; see related discussion by Schmulow 2017 African Journal of 
 International and Comparative Law 396. 
890  Godwin A, Howse T and Ramsay I “A Jurisdictional Comparison of the Twin Peaks Model of 
 Financial Regulation” 2016 Journal of Banking Regulation 103, 106–109; see related comments 
 by Godwin, Howse and Ramsay 2017 SALJ 659; Godwin 2017 Law and Financial Markets 
 Review 183; also see Schmulow AD “Twin Peaks: An Analysis of the Australian Architecture” in 
 SKK University Global Forum for Financial Consumers Conference (South Korea 4-5 November 
 2016) 5. 
891  Georgosouli 2013 Capital Markets Law Journal 72; Kallasidou 2013 Bristol Law Review 117; see 
 related discussion by Lui 2012 Journal of Banking Regulation 24, 31; also see Huang and 
 Shoenmaker 2015 Routledge 265. 
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enhancing and maintaining financial stability and market integrity in South Africa.892 As 

such, the researcher argues that the FSCR, in contrast with the Australian CFR which 

functions as a high-level council for cooperation and collaboration between the central 

bank and other financial role players, lacks the capacity and authority to facilitate, oversee 

and enforce cooperation and collaboration between the SARB and other financial role 

players in South Africa. This is due to the constituent membership of the FSCR, which 

excludes the key financial role players, namely the SARB, the PA and the FSCA.  

In this regard, the researcher recommends the amendment of the FSR Act to the effect 

of qualifying the FSCR as an overarching coordinating body as in the case of Australia. 

The researcher proposes the establishment of powers and authority that enables the 

FSCR to not only facilitate but also oversee and consistently enforce cooperation and 

collaboration between the SARB and all other financial role players, namely, the PA, the 

FSCA, the National Treasury, the FIC, the NCR, the SAPS, the South African courts and 

relevant state organs to promote and protect market integrity and financial stability in 

South Africa. The purpose of an overarching body is to enhance the enforcement of the 

duty to cooperate under the FSR Act through a body with regulatory authority to compel 

coordination. The proposed amendments will also confer the duty to monitor and control 

the interaction between financial regulatory agencies and government officials who are 

politically exposed and pose a high risk of financial crimes that threaten financial stability 

and market integrity.893 

The researcher acknowledges the establishment of other forums to facilitate cooperation 

and collaboration in the South African financial sector.894 For example, the Financial 

Sector Inter-Ministerial Council (FSIC), the Financial Sector Contingency Forum (FSCF) 

                                                           
892  Godwin and Schmulow 2015 SALJ 764; Godwin, Howse and Ramsay 2016 Journal of Banking 
 Regulation 103; Kourabas S ‘‘Improving Australia’s Regulatory Framework for Systemic Financial 
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894  See Godwin 2017 Law and Financial Markets Review 185; Van Niekerk and Van Heerden 2020 
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 Business Law 25; also see Qumba 2022 SALJ 83. 
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and the Financial Stability Oversight Committee (FSOC).895 However, the researcher 

argues that, despite having potentially overlapping functions, the FSIC, the FSCF and the 

FSOC do not create a platform for high-level cooperation and collaboration due to their 

member institutions which fail to convene the key financial role players such as the SARB, 

the PA and the FSCA.896 Also, the roles and functions of the FSIC, FSCF and FSOC are 

restrictively limited to cooperation and collaboration relating to specific matters. For 

example, the FSOC, assisted by the FSCF, facilitates cooperation and collaboration on 

matters relating to financial stability only, whilst the FSIC focuses on the coordination of 

Cabinet members responsible for establishing financial sector laws only.897 Accordingly, 

the researcher argues that there is a need for a coordinating body that harmonises 

regulatory coordination and creates a forum for high-level coordination, mutual 

assistance, consultation and information sharing to promote financial stability and 

enhance market integrity in South Africa.  

According to Godwin and Schmulow, the purpose of establishing a coordinating body is 

to, inter alia, promote working relationships between the central bank and the key financial 

role players, create an effective channel for the flow of information and promote the 

cooperation and collaboration of financial regulatory agencies.898 However, the forums 

established by the FSR Act to facilitate cooperation and collaboration under the South 

African financial regulatory architecture fall short of these characteristics and are not 

adequate enough to foster effective cooperation and collaboration to promote, protect, 

enhance and maintain financial stability and market integrity.899 In light of this, the 

researcher argues that there is a need for a coordinating body that comprises key financial 

                                                           
895  Sections 20(1), 25(1) and 83(1) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 115; 
 Qumba 2022 SALJ 84; Godwin 2018 Law and Financial Markets Review 155. 
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 and Financial Markets Review 155. 
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 108. 
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regulatory agencies to ensure optimum cooperation and collaboration between the SARB, 

the PA, the FSCA, the National Treasury, the FIC, the NCR and other financial role 

players to promote and protect market integrity and financial stability in South Africa.900 

The preamble of the FSR Act expressly provides that one of its objectives is to promote 

consistency, cooperation, collaboration, coordination and consultation amongst all 

financial regulatory authorities in South Africa.901 The researcher submits that the starting 

point to achieving these objectives would be an establishment of an overarching 

coordinating body with express functions and mandates to ensure effectiveness, 

transparency, accountability and enforcement of the statutory duty to cooperate and 

collaborate. The researcher recommends that instead of overburdening the financial 

system with more bodies with seemingly overlapping functions to facilitate cooperation 

and collaboration, the status, roles and functions of the FSCR should be amended to 

qualify it as an overarching coordinating body in South Africa. 

b. the FSR Act should be amended to enact provisions that provide that 

cooperation and collaboration committees and working groups should be 

accountable to the proposed overarching coordinating body 

The FSR Act established committees and working groups to facilitate cooperation and 

collaboration between the SARB, state organs and other financial role players to protect 

financial stability, promote market integrity and detect systemic risks in the financial 

system.902 For example, the FSOC facilitates cooperation and collaboration between the 

SARB and other financial sector regulators, namely the PA, the FSCA and the NCR, in 

                                                           
900  See related discussion by Van Niekerk and Van Heerden 2020 SALJ 143-144; also see Godwin, 
 Kourabas and Ramsay 2016 The International Lawyer 37; Schmulow “Twin Peaks: An Analysis of 
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matters relating to financial stability.903 The FSIC facilitates cooperation and collaboration 

between Cabinet ministers who are responsible for enacting financial sector laws.904 The 

FSCF was also established to assist the FSOC in fulfiling its mandates of detecting 

systemic risks.905 The FSIC also has an overall mandate of reviewing and evaluating the 

effectiveness of the cooperation and collaboration mechanisms between the SARB and 

other financial role players in South Africa.906 Contrary to the position in Australia, the 

coordinating body has the mandate of ensuring and evaluating the effectiveness of 

cooperation and collaboration arrangements between the RBA and other financial role 

players and not any other subcommittees.907 The Australian position guarantees 

consistency, accountability and transparency by placing the objective in the CFR rather 

than other bodies.  

The abovementioned cannot be said about the current position in South Africa. The FSR 

Act confers the duty to evaluate and review cooperation and collaboration mechanisms 

between the SARB and other financial role players on the FSIC.908 The researcher argues 

that the duty to review and assess cooperation and collaboration mechanisms should be 

conferred on the coordinating body. This entails that, the coordinating body should 

receive reports relating to cooperation and collaboration from the FSOC, the FSCF and 

the FSIC for review. The researcher submits that the powers and functions of the 

coordinating body should entail the duty to assess and review the cooperation and 

                                                           
903  Section 20(2)(b) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 117; Van Heerden 
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collaboration arrangements implemented by the facilitating committees to ensure their 

relevancy, adequacy, effectiveness, transparency and accountability.909 Therefore, the 

researcher submits that the FSCF, the FSIC and the FSOC should periodically report to 

the coordinating body regarding the fulfilment of their roles and functions to facilitate 

cooperation and collaboration. The purpose of this is to ensure that there is adequate and 

proactive cooperation and collaboration at each level of the financial system to promote, 

protect, enhance and maintain financial stability and market integrity in South Africa.  

The FSIC comprises Cabinet members who are politically exposed and are regarded as 

high risk to market integrity due to their powers and exposure to financial crimes such as 

money laundering and embezzlement. As mentioned earlier in this research, it is 

recommended that the interaction between the central bank and state organs should be 

limited to avoid the risks that come with PEPs such as financial crime, which affects 

market integrity and threaten financial stability.910 In this regard, the researcher submits 

that, there is a need to closely monitor the relationship between SARB, the financial role 

players and the FSIC to ensure transparency of action and accountability.911 This 

safeguards against the risk of financial crime and state capture that comes with PEPs. In 

this regard, the researcher proposes that the FSIC should regularly report to the 

coordinating body regarding its regulatory actions and decisions to ensure accountability 

and transparency.  

More so, the researcher recommends that the FSIC and other committees should be 

required to report and account to the proposed overarching coordinating body to ensure 

consistency of action. The researcher also argues that conferring the duty to review and 

evaluate the effectiveness of cooperation and collaboration measures on the FSIC will 

                                                           
909  See related comments by Godwin and Schmulow 2015 SALJ 761; also see Godwin, Li and 
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222 
 

consequently create blurred boundaries and overlaps between the proposed coordinating 

body and the FSIC, hence the duty should be renounced. The coordinating body should 

assume the role and function of evaluating the effectiveness of cooperation and 

collaboration mechanisms. The recommended amendments to the FSR Act will prevent 

overlapping functions, consistent enforcement of cooperation and collaboration and also 

limit and manage the interference of state organs and PEPs with the SARB to prevent 

risks that threaten market integrity and financial stability in South Africa.912 

c. there should be regular meetings for the member institutions of the proposed 

coordinating body 

The purpose of a coordinating body is to, inter alia, create a platform for member 

institutions to discuss matters of common interest and resolve any matters that may 

threaten financial stability and market integrity.913 The researcher proposes that the 

coordinating body should consist of the SARB, the PA, the FSCA, the FIC and the NCR. 

In Australia, the CFR meets at least four times a year and as frequently as may be 

required.914 Regular CFR meetings in Australia also nurture good working relationships 

amongst its members, which is an essential element for effective coordination amongst 

its constituent members.915 However, in South Africa, the FSR Act requires the FSCR 

members to meet at least twice a year. The researcher argues that two meetings annually 

are not sufficient for the coordinating body to fulfil its mandates. This follows the fact that 

regular meetings between the FSCR member institutions strengthen effective information 

sharing, consistency of action and harmonised responses to regulatory issues whenever 

they arise. In this regard, the researcher recommends that the proposed coordinating 

body member institutions should meet more regularly and as often as may be 
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necessary.916 Regular meetings will create a platform for member institutions to identify, 

discuss and resolve potential threats to financial stability and market integrity through 

proactive information sharing. As such, the FSR Act should be amended to provide for 

more meetings of the coordinating body. An example may be drawn from the Australian 

experience where the CFR meets at least four times a year.917 

d. the PA should be housed outside the SARB to ensure effective cooperation and 

collaboration and prevent overlapping functions between the SARB and the PA 

The positioning of the prudential regulator influences on the effectiveness of cooperation 

and collaboration mechanisms between the central bank and the prudential regulator.918 

This follows the fact that the priorities of monetary policy and prudential supervision can 

be contradictory and may lead to conflicts of interest between the central bank and the 

prudential authority. This is principal because the positioning of the prudential regulator 

correlates to the overall competitiveness of the banking system and macro-economic 

outcomes which are essential for the maintenance of financial stability and market 

integrity.919 The three jurisdictions considered in this research follow different approaches 

with regard to the positioning of the prudential regulator. In Australia, the APRA is a stand-

alone regulator that is completely independent of the RBA.920 In the UK, the Prudential 

Regulation Authority (PRA) is part of the Bank of England (BOE) and is fully owned by 

                                                           
916  Godwin and Schmulow 2015 SALJ 768; see Van Niekerk and Van Heerden 2020 SALJ 142; see 
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918  See related discussion by Di Noia C and Di Giorgio G “Should Banking Supervision and Monetary 
 Policy Tasks be given to Different Agencies?” 1999 International Finance 361, 372-6; also see 
 Goodhart C and Schoenmaker D “Institutional Separation between Supervisory and Monetary 
 Agencies” 1992 Giornale Degli Economisti e Annali di Economia 361; Qumba 2022 SALJ 95; 
 Kallasidou 2013 Bristol Review 121. 
919  Di Noia and Giorgio 1999 International Finance 365; Godwin and Schmulow 2015 SALJ 761; 
 Cooper J “The Integration of Financial Regulatory Authorities – The Australian Experience” 11; 
 Qumba 2022 SALJ 95. 
920  See section 3 of the Australia Prudential Authority Act; also see Godwin and Schmulow 2015 
 SALJ 765; Ioannidou VP “Does Monetary Policy Affect the Central Bank’s Role in Bank 
 Supervision?” 2005 Journal of Financial Intermediation 55, 60; Qumba 2022 SALJ 95. 



224 
 

the BOE.921 In South Africa, the PA is housed by the SARB and shares the same 

administration and management as the SARB.922 Several views have been shared for 

and against each approach.923 The researcher recommends the Australian approach, 

thus a stand-alone prudential regulator, which operates separately from the central bank 

and the Basel Committee in Principles on Banking Supervision makes the same 

recommendation.924 This follows the fact that a stand-alone prudential regulator promotes 

operational independence between the SARB and the PA.925 A stand-alone prudential 

regulator also prevents the likelihood of turf wars and conflicts of interest that may arise 

due to competing priorities between the roles and functions of the SARB and the PA.926 

For example, the SARB may decide to liquidate a particular banking institution to lower 

the costs of a systemic event, whilst on the other hand, a bank liquidating policy may 

compromise the PA’s objective to protect financial customers.927 Circumstances like 

these could give rise to turf wars between the central bank and the prudential regulator 

which may threaten financial stability and market integrity as the central bank and the 

prudential authority may abandon their other objectives to pay more attention to such 
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conflicts.928 The situation worsens when both financial role players operate within the 

same administration and under the same personnel, as in the case of South Africa.929  

A stand-alone prudential regulator requires efficient cooperation and collaboration 

mechanisms between the central bank and the prudential regulator to promote and 

protect financial stability and market integrity.930 In this regard, the researcher has 

recommended a new cooperation and collaboration model framework in Figure 1 above 

to safeguard optimum cooperation and collaboration between the SARB and the PA.931 

The researcher argues that the independence of the PA from the SARB ensures clear 

and separate regulatory objectives between the SARB and the PA, and in turn prevents 

regulatory duplications and overlapping functions between the PA and the SARB.932 

Regulatory gaps and overlapping functions result in cumbersome cooperation and 

collaboration between the SARB and the PA, the result of which may threaten financial 

stability and market integrity in South Africa due to poor and ineffective regulatory 

performance.933 Accordingly, the PA must obtain a theoretically and practically 

independent presence from the SARB. The housing of the PA within the SARB also 

entails continuous support by the SARB towards failing banks to maintain liquidity.934 This 

follows the concern regarding the adverse effects of bank failures on the SARB’s 

                                                           
928  Godwin, Howse and Ramsay 2017 SALJ 674; Van Niekerk and Van Heerden 2020 SALJ 133; Di 
 Noia and Di Giorgo 1999 International Finance 361; Goodhart and Schoenmaker 1992 Giornale 
 Degli Economisti e Annali di Economia 361. 
929  Di Noia and Di Giorgo 1999 International Finance 361; Qumba 2022 SALJ 96; Pellegrinaa D, 
 Masciandaroc D and Pansini R “The Central Banker as Prudential Supervisor: Does 
 Independence Matter?” 2013 Journal of Financial Stability 412, 416; Kallasidou 2013 Bristol Law 
 Review 120. 
930  Hong-bum 2009 Seoul Journal of Economics 42; Kallasidou 2013 Bristol Law Review 120; 
 Qumba  2022 SALJ 78; Pellegrinaa, Masciandaroc and Pansini 2013 Journal of Financial Stability 
 416. 
931  See paragraph 9.3.1 of this thesis. 
932  Pellegrinaa, Masciandaroc and Pansini 2013 Journal of Financial Stability 416; Llewlyn DT 
 “Institutional Structure of Financial Regulation and Supervision: The Basic Issues” 25; Schmulow  
 “Twin Peaks: A Theoretical Analysis” 15; Qumba 2022 SALJ 95. 
933  Pellegrinaa, Masciandaroc and Pansini 2013 Journal of Financial Stability 416; Llewlyn DT 
 “Institutional Structure of Financial Regulation and Supervision: The Basic Issues” 22; Kallasidou 
 2013 Bristol Review 121; Qumba 2022 SALJ 83; see related comments by Taylor 2010 
 Connecticut Insurance Law Journal 67. 
934  Godwin and Schmulow 2015 SALJ 63; Qumba 2022 SALJ 96; See Principle 2 of the Basel 
 Committee Principles on Banking Supervision;  see related comments by Black and Hopper 2011 
 London School of Economics and Political Science Research Paper 23; Kallasidou 2013 Bristol 
 Review 123; Georgosouli 2013 Capital Markets Law Journal 66. 
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reputation and its financial stability mandate.935 This entails that the SARB’s financial 

stability could be undermined if its competence is undermined by the failures of the PA.  

Therefore, it is recommended that the PA should be housed outside of and independent 

of the SARB and operate under a separate administration system and separate personnel 

to ensure effective cooperation and collaboration and information sharing arrangements 

between the SARB and the PA to promote, protect, maintain and enhance financial 

stability and market integrity in South Africa.936 This will prevent potential turf wars 

between the SARB and the PA, especially considering the lack of oversight arrangements 

to resolve turf wars in the MOUs relating to cooperation and collaboration between the 

SARB and the PA. 

e. the FSR Act should be amended to enact provisions that mandate financial role 

players to enter into cooperation and collaboration MOUs with each other 

The FSR Act requires the SARB and other financial role players to enter into MOUs which 

will stipulate cooperation and collaboration and information sharing arrangements 

between the SARB and other financial role players to fulfil their financial stability and 

market integrity objectives.937 However, the FSR Act also provides that the failure to 

adhere to this requirement does not affect the functions or conduct of the non complying 

regulator.938 This provision encourages boycotting the duty to enter into MOUs regarding 

cooperation and collaboration arrangements between the SARB and other financial role 

players. To date, the SARB and the PA, the FSCA, the FIC and the NCR have concluded 

several MOUs concerning cooperation and collaboration to establish coordination and 

information sharing arrangements. For example, the SARB concluded an MOU 

concerning cooperation and collaboration with the PA and the FIC in 2018, which 

                                                           
935  See section 12 of the FSR Act; Pellegrinaa, Masciandaroc and Pansini 2013 Journal of Financial 
 Stability 416; Llewlyn DT “Institutional Structure of Financial Regulation and Supervision: The 
 Basic Issues” 25; Schmulow “Twin Peaks: A Theoretical Analysis” 15. 
936  Qumba 2022 SALJ 99; Goodhart and Schoenmaker 1992 Giornale Degli Economisti e Annali di 
 Economia 365; Goodhart 2006 Journal of Banking and Finance 3418. 
937  Section 27(1) and 77(1) of the FSR Act; see related comments by De Jagger 2013 SA Merc LJ 
 508; Schmulow 2017 African Journal of International and Comparative Law 394; Godwin and 
 Schmulow 2015 SALJ 761. 
938  Sections 27(3) and 77(3) of the FSR Act; Godwin and Schmulow 2015 SALJ 758; Van Niekerk 
 and Van Heerden 2020 SALJ 120; Qumba 2022 SALJ 97. 
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establishes instances whereby the SARB, the PA and the FIC should share information 

and collaborate to fulfil their statutory objective.939 As mentioned earlier, like Australia, 

South Africa follows a soft law approach in the form of MOUs between the SARB and 

other financial role players to outline cooperation and collaboration arrangements.940 

Although the FSR Act does not stipulate the content of these MOUs, it requires the SARB 

and other financial role players to enter into MOUs that stipulate their cooperation and 

collaboration arrangements.941 As such, the researcher argues that the MOUs concerning 

cooperation and collaboration between the SARB and the PA, the FSCA, the FIC and the 

NCR are an essential element to effective cooperation and collaboration between the 

SARB and other financial role players.942 Accordingly, the SARB, the PA, the FSCA, the 

FIC and other financial role players should be mandated to conclude these MOUs. 

Concluding MOUs relating to cooperation and collaboration gives effect to the statutory 

duty to cooperate and collaborate to promote and protect financial stability and market 

integrity.943  

Accordingly, the researcher recommends that the FSR Act should be amended to 

mandate the SARB and other financial role players to conclude MOUs concerning 

cooperation and collaboration and information sharing arrangements.944 Generally, hard 

law brings about enforceable obligations, therefore it should be irrefutable and predictable 

enough to enable enforcement.945 Therefore, the FSR Act should be amended to compel 

                                                           
939  SARB and PAN MOU “Memorandum of Understanding between the South African Reserve Bank 
 and the Prudential Authority” 26 September 2018 paras 2.1–2.4; also see SARB and FSCAN MOU 
 “Memorandum of Understanding between the South African Reserve Bank and the Financial 
 Sector Conduct Authority” 28 September 2018 para 2.1.1. 
940  Ferran and Alexander 2011 Legal Studies Research Paper Series 6; Kelly 2012 American 
 Society  of International Law Proceedings 327; Godwin and Schmulow 2015 SALJ 756; Godwin, 
 Howse and Ramsay 2017 SALJ 669. 
941  Section 77(3) of the FSR Act; Godwin and Schmulow 2015 SALJ 758; Van Niekerk and Van 
 Heerden 2020 SALJ 120; Qumba 2022 SALJ 97. 
942  See sections 27 and 77 of the FSR Act; Godwin and Schmulow 2015 SALJ 758; Van Niekerk and 
 Van Heerden 2020 SALJ 120; Qumba 2022 SALJ 97. 
943  Godwin, Howse and Ramsay 2017 SALJ 669; Qumba 2022 SALJ 97; Georgosouli 2013 Capital 
 Markets Law Journal 83; Godwin, Li and Ramsay 2017 Hong Kong Law Journal 942. 
944  Sections 27(3) and 77(3) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 131; see 
 related comments by Georgosouli 2013 Capital Markets Law Journal 79; see related comments 
 by Godwin, Li, and Ramsay 2016 Hong Kong Law Journal 957. 
945  Ferran and Alexander 2011 Legal Studies Research Paper Series 6-7; Kelly 2012 American 
 Society of International Law Proceedings 326-327; see related discussion by Financial System 
 Inquiry “Financial System Inquiry Interim Report” 78; Godwin and Schmulow 2015 SALJ 760. 
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the SARB and other financial role players must be mandated to conclude cooperation 

and collaboration MOUs with each other to ensure transparency, compliance, 

accountability and enforceability of the duty to cooperate and collaborate. This will 

enhance effective cooperation and collaboration between the SARB and other financial 

role players to protect, promote, enhance and maintain financial stability and market 

integrity in South Africa.  

It is further recommended that the FSR Act should also impose penalties for financial role 

players who do not adhere to the requirement to conclude MOUs on cooperation and 

collaboration.946 This will ensure that there is active cooperation and collaboration 

between the SARB and other financial role players and also enables the coordinating 

body to enforce cooperation and collaboration measures in South Africa. Penalties will 

also enhance the accountability on the duty to cooperate and collaborate to promote, 

protect, maintain and enhance financial stability and market integrity. For example, the 

FSR Act could provide that the failure of the SARB’s other financial role players to adhere 

to the duty to cooperate and collaborate or enter into cooperation and collaboration MOUs 

will attract a penalty. Such penalties may include invalidation of some functions of the non 

complying financial role player or limiting the functions of the particular financial role 

player. The purpose of these penalties will be to compel financial role players to 

consistently fulfil the duty to conclude MOUs regarding cooperation and collaboration and 

maintain proactive coordination to fulfil their mandates. Accordingly, the provision that the 

SARB, the FSCA, the PA, the NCR, the FIC and other financial role players will be 

incentivised for failing to enter into MOUs regarding cooperation and collaboration should 

be reconsidered. 

f. the FSR Act should be amended to provide for cooperation and collaboration 

arrangements between the SARB and other financial role players to manage a 

financial crisis 

                                                           
946  See related comments by Chitimira H Market Abuse Regulation in SADC: South Africa, Namibia, 
 Botswana and Zimbabwe (Juta: Cape Town 2022) 166; also see Van Niekerk and Van Heerden 
 2020 SALJ 141; Godwin, Howse and Ramsay 2017 SALJ 669; Qumba 2022 SALJ 101. 
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Unlike the UK and Australia, there are no express cooperation and collaboration 

arrangements between the SARB and other financial role players during a financial crisis 

in South Africa.947  The FSR Act only provides for general cooperation and collaboration 

during supervisory and regulatory challenges and not to manage financial crises.948 This 

entails that there are no express provisions relating to regulatory coordination during 

crises and could result in cumbersome coordination during crises. Regulatory challenges 

are not the same as financial crises. A financial crisis can be simplified as a systemic 

event that threatens financial stability and market integrity in a financial sector.949 There 

is a gap regarding cooperation and collaboration mechanisms between the SARB and 

other financial role players during a financial crisis in South Africa.950 The FSR Act is silent 

about how the SARB and other financial role players should cooperate and collaborate to 

protect financial stability and market integrity should a financial crisis emerge.  

The recent outbreak of the corona-virus disease of 2019 (COVID-19) threatened financial 

stability and market integrity.951 According to Osode, effective cooperation and 

collaboration between the SARB and other financial role players were difficult to maintain 

                                                           
947  See paragraph 8.7 of this research; The Council of Financial Regulators  “Memorandum of 
 Understanding on Financial Distress Management between Members of the Council of Financial 
 Regulators” September 2008 https://www.rba.org/publ/counciloffinancialregulators/mou/htm 
 accessed 14 June 2022; Government Publications “Memorandum of Understanding on 
 Resolution Planning and Financial Crisis Management” 17 October 2017; Kourabas S “Trends 
 and Theory in Financial Regulation and Regulatory Design after the Global Financial Crisis” in 
 Arner D, Wan W, Godwin A, Shen W and Gibson E (eds) Research Handbook on Asian Financial 
 Law (Elgar Online 2020) 30, 35. 
948  Section 76(1)(c) of the FSR Act; Van Niekerk and Van Heerden 2020 SALJ 141; see related 
 comments by Godwin, Li and Ramsay 2016 Hong Kong Law Journal 955; Kourabas 2018 Journal 
 of Banking and Finance Law Practice 192. 
949  Schmulow 2017 African Journal of International and Comparative Law 399; Godwin and 
 Schmulow 2015 SALJ 765; Qumba 2022 SALJ 83; see related comments by Kourabas 2018 
 Journal  of Banking and Finance Law Practice 192. 
950  See related comments by Van Niekerk and Van Heerden 2020 SALJ 141; also see Godwin, Li 
 and Ramsay 2016 Hong Kong Law Journal 955; Osode 2021 Interdisciplinary Journal of 
 Economics and Business Law 17. 
951  Brown and Susskind 2020 Oxford Review of Financial Policy Journal 70; Susskind D and Vines 
 D “The Economics of the COVID-19 Pandemic: An Assessment” 2020 Oxford Review of 
 Economic Policy Journal 1, 3; see related comments by Hossain AT and Kryzanowski L “Global 
 Financial Crisis after Ten Years: A Review of the Causes and Regulatory Reactions” 2019 
 Managerial Finance Journal 904, 916; Breuss F “The Crisis in Retrospect: Causes, Effects and 
 Policy Responses” in Badinger H and Nitsch V (eds) Routledge Handbook of the Economics of 
 European Integration (Routledge 2015) 331, 335. 
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during the COVID-19 pandemic.952 This could have been because of the lack of clear 

cooperation and collaboration arrangements between the SARB and other financial role 

players to manage a financial crisis. The lack of cooperation and collaboration 

arrangements between the SARB and other financial role players during a crisis could 

result in overlapping functions and regulatory gaps during a financial crisis due to the lack 

of clear objectives. The lack of immutable aspects for cooperation and collaboration 

during a crisis in South Africa undermines the effectiveness of cooperation and 

collaboration between the SARB and other financial regulators during crises.953 In 

Australia, the immutable aspects of cooperation and collaboration during crises are 

captured in MOUs and in the UK they are statutorily regulated.954 However, the same 

cannot be said about South Africa. This follows the fact that there is no MOU or legislative 

provisions under the FSR Act that regulates cooperation and collaboration between the 

SARB and other financial role players to manage a financial crisis. 

According to Susskind and Vines955 cooperation and collaboration between the BOE, the 

Financial Conduct Authority, the Prudential Authority and the Financial Policy Committee 

during the COVID-19 pandemic was functional and effective enough to address financial 

regulatory challenges that were caused by the pandemic in the UK. This follows the fact 

that there were prior cooperation and collaboration arrangements to manage systemic 

risks between the BOE and other financial role players in the UK which contributed to the 

effective flow of information during the COVID-19 crisis.956 On the other hand, Schmulow 

                                                           
952  Osode PC “Two Heads are Better than One: Assessing South Africa’s ‘Twin Peaks’ Financial 
 Regulation Model” 2021 Interdisciplinary Journal of Economics and Business Law 9, 25; Breuss 
 “The Crisis in Retrospect: Causes, Effects and Policy Responses” 335 
953  See related comments by Brown and Susskind 2020 Oxford Review of Financial Policy Journal 
 70; Susskind and Vines 2020 Oxford Review of Economic Policy Journal 5; Georgosouli 2013 
 Capital Markets Law Journal 79; Kallasidou 2013 Bristol Law Review 119. 
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 on Financial Distress Management between Members of the Council of Financial Regulators”; 
 Government Publications “Memorandum of Understanding on Resolution Planning and Financial 
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 the PRA and the Idea of Resilience as a Narrative for Policy Coherence” 2012 SSRN Working 
 Paper Series 5, 17. 
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alludes that Australia fared considerably well during the Global Financial Crisis (GFC) that 

threatened global stability and the integrity of global financial markets between 2007 and 

2008.957 The researcher submits that express cooperation and collaboration 

arrangements for crisis management is one of the elements that contributed to the 

resilience of the Australian financial regulatory framework during the GFC.958  

The UK and Australian approaches regarding the establishment of cooperation and 

collaboration arrangements to manage financial crisis are recommended in this regard. 

The researcher recommends that the FSR Act should be amended to provide for express 

cooperation and collaboration arrangements between the SARB and other financial role 

players during a financial crisis. The proposed overarching coordinating body will be 

tasked with enforcing cooperation and collaboration arrangements between the SARB 

and other financial role players to manage financial crises.959 This will ensure that the 

SARB and other financial role players protect financial stability and market integrity 

through effective cooperation, collaboration, and information sharing, and assist each 

other to fulfil their mandates through a financial crisis.  

g. the FSR Act should be amended to regulate cooperation and collaboration 

between the SARB, other financial role players, namely the PA, the FSCA, the FIC, 

NCR, the FCSR, the FSIC, the FSOC and the FSCF, South African courts and law 

enforcement authorities  such as the South African Police Services and the Hawks 

The importance of cooperation and collaboration between financial role players and law 

enforcement authorities cannot be overemphasised. It is important that law enforcement 

authorities such as the South African Police Services (SAPS), the Hawks and the National 

                                                           
957  Godwin and Schmulow 2015 SALJ 757; Swagel P “The Financial Crisis: An Inside View” 2009 
 Brookings Papers on Economic Activity 1, 2, 5-8; Debelle G “Some Effects of the Global Financial 
 Crisis on Australian Financial Markets” 2009 Finance Professionals Forum 4, 9; Norgren C “The 
 Causes of the Global Financial Crisis and their Implications for Supreme Audit Institutions” 2010 
 INTOSAI Report 1, 25. 
958  Swagel 2009 Brookings Papers on Economic Activity 8; Financial System Inquiry “Financial 
 System Inquiry Interim Report” 78; see related comments by Osode 2021 Interdisciplinary Journal 
 of Economics and Business Law 25; Schmulow 2017 African Journal of International and 
 Comparative Law 399. 
959  See related comments by Brown and Susskind 2020 Oxford Review of Financial Policy Journal 
 70; Susskind and Vines 2020 Oxford Review of Economic Policy Journal 5; Georgosouli 2013 
 Capital Markets Law Journal 79; Kallasidou 2013 Bristol Law Review 119. 
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Prosecuting Authority (NPA), cooperate and collaborate with financial role players to 

promote, protect, enhance and maintain financial stability and market integrity.960 Such 

cooperation and collaboration enhance the detection of financial crimes that may threaten 

market integrity and the timeous prosecution of these crimes. The recent case of South 

African Reserve Bank and Another In re Michael Johannes Jooste N.O and Others961 

echoes the lack of adequate cooperation and collaboration arrangements between the 

SARB, financial role players, the NPA and other law enforcement authorities. In this case, 

the former Steinhoff International Holdings Chief Executive Officer (CEO), Markus Jooste, 

is linked to contraventions of the Exchange Control Regulations to the value of R4.836 

billion in alleged financial misconduct.962 The stay of prosecution proceedings in South 

African Reserve Bank and Another In re Michael Johannes Jooste N.O and Others could 

have been a result of a lack of effective cooperation and collaboration and information 

sharing arrangements between the SARB, the NPA, the FIC and law enforcement 

authorities.963 There has not been sufficient evidence to officially charge Mr Markus 

Jooste with the crimes he committed since 2017. The researcher submits that the delays 

in this matter could be due to a lack of adequate cooperation and collaboration 

mechanisms between the NPA, the SARB and law enforcement agencies to investigate 

and prosecute the matter. In this regard, the researcher recommends that the FSR Act 

be amended to include regulations on cooperation and collaboration between the SARB, 

other financial role players, law enforcement authorities and the South African courts to 

promote and protect financial stability and market integrity in South Africa. 

                                                           
960  See related comments by Chitimira Market Abuse Regulation in SADC 46; also see Chitimira H 
 “Overview of Selected Role-Players in the Detection and Enforcement of Market Abuse Cases 
 and Appeals in South Africa” 2014 Speculum Juris 108, 121; Luiz SM “Market Abuse and the 
 Enforcement Committee” 2011 South African Mercantile Law Journal 151, 163. 
961  South African Reserve Bank and Another In re Michael Johannes Jooste N.O and Others 
 16823/dd 6 October 2022; also see Moonstone Information Refinery “Did Grey-Listing Threat 
 Hasten SARB to Act Against Markus Jooste?” 20 October 2022 www.citizen.co.za accessed 22 
 October 2022 Page Anon; also see Exchange Control Regulations 1961, regulation 22C. 
962  Moonstone Information Refinery “Did Grey-Listing Threat Hasten SARB To Act Against Markus 
 Jooste?” Page Anon; Ndedze B “South African Reserve Bank to Attach Ex-Steinhoff CEO 
 Jooste’s Assets” Eye Witness News (18 October 2022) 1; see related comments by Chitimira 
 Market Abuse Regulation in SADC 7. 
963  Moonstone Information Refinery “Did Grey-Listing Threat Hasten SARB To Act Against Markus 
 Jooste?” Page Anon; Ndedze Eye Witness News 1; see related comments by Chitimira Market 
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9.4 Conclusion  

The statutory regulation of cooperation and collaboration between the SARB and other 

financial role players under the FSR Act was a positive initiative to ensure optimum and 

effective coordination for the first time in South Africa.964 This follows the fact that the 

cooperation and collaboration of the SARB and other financial role players is arguably the 

bedrock and cornerstone of the success of the South African financial regulatory 

architecture.965 The establishment of two major regulatory bodies that should operate in 

tandem exacerbated the need for effective cooperation and collaboration measures 

between the SARB, and other financial role players to promote, protect, maintain and 

enhance financial stability and market integrity.966 However, the preceding discussion has 

shown that the current regulatory framework for cooperation and collaboration between 

the SARB and other financial role players is not adequate and robust enough to protect 

and promote financial stability and market integrity in South Africa.967 Several flaws and 

regulatory gaps were identified in this regard. 

The lack of express measures to enforce cooperation and collaboration between the 

SARB and other financial role players, the lack of coordination arrangements to manage 

financial crises, the lack of coordination and information sharing arrangements between 

law enforcement agencies, the SARB and other financial role players are some of the 

flaws identified in this research. To address these flaws, the researcher recommends a 

new cooperation and collaboration model framework to regulate inter-agency 

coordination in South Africa. The FSCR should be positioned as an overarching 

coordinating body with powers and authority to consistently enforce the duty to 

coordinate, oversee regulatory coordination, review and assess cooperation and 

collaboration mechanisms implemented in South Africa and facilitate cooperation and 

collaboration to promote, protect, enhance and maintain financial stability and market 

                                                           
964  Sections 26 and 76 of the FSR Act; see related comments by Qumba 2022 SALJ 78; Godwin and 
 Schmulow 2015 SALJ 760;  Georgosouli 2013 Capital Markets Law Journal 65. 
965  Fairweather and Tarrant 2018 Law and Financial Markets Review 194; Qumba 2022 SALJ 79; Van 
 Heerden and Van Niekerk 2020 THRHR 513; Van Niekerk and Van Heerden 2020 SALJ 110. 
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integrity in South Africa. To achieve these objectives, the FSCR should meet regularly 

with the committees and councils established to facilitate coordination relating to specific 

regulatory functions, namely the FSOC, the FSCF and the FSIC. The researcher also 

recommends that the MOUs regarding cooperation and collaboration between the SARB 

and other financial role players should be made mandatory to ensure transparency and 

consistent compliance with the duty to conclude MOUs regarding cooperation and 

collaboration arrangements. The researcher also recommends the establishment of 

cooperation and collaboration arrangements between the SARB, other financial role 

players, the courts and law enforcement agencies to enhance the detection, investigation 

and prosecution of financial misconduct that threatens financial stability and market 

integrity in South Africa. 

The researcher hopes that the recommendations made in this thesis will be taken into 

consideration by policymakers to provide a robust, effective, adequate and consistently 

enforced regulatory framework for cooperation and collaboration between the SARB and 

other financial role players to promote, protect, enhance and maintain financial stability 

and market integrity in South Africa. 
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