CHAPTER 2

THE EDUCATOR AND THE LEARMNER: THE LEGAL POSITION OF
THE LEARNER WITHIN THE SCHOOL SYSTEM

2.1 INTRODUCTION

The fundamentai rights of all South African people, enshrining the democratic vaiues
af human dignity, equality and freedom, are affirmed by the Bil of Fundamental Rights

contained in the SA Canstitution.

Accergding to Merriam-Webster (1985498 and 1015) the word "fundamental” could be
defined as "...hefonging to one's innate or ingrained characterisfics...” and "nghfs” refer
to "..powers or privileges fo which one has a just claim...”. The term "fundamental
rights” thus implies that all people (including fearners) can lay claim tn the democratic
vaiues of human dignity, equality and freedom as they are affirmed by the Bill of
Rights.

Beckmann et a/. (1995:5-8) describe the entrenchiment of the fundamental rights in the
SA Constitution as being of specific importance since section 7(2) affords citizens
special protection against the power of the State: the State must respect, profect,
promote and fulfil the rights in the Bill of Rights. The Bill of Rights therefore provides all
people {even non-citizens) with the guarantee that they will be able to exercise a
certain degree of control over their own lives since there are certain aspects which the

gavernment cannot readily touch {Beckmann &f af., 1985:6).

These rights should, however, not be seen as unlimited or inailenable: they can be
limited by the State (cf. the Limiation of nghts found in section 38) as long as the
imitation is reasonable and justifiable, having taken into account all the relevant
factors: the nature of the right, the importance of the purpose of the limitation, the
nature and extent of the limitatian, the relation between the imitation and its purpose,
and less restrictive means to achieve the purpcse. At the same time an individual
person's fundamental rights are aiso limited by the rights and freedoms of others and

should therefore never be seen in isolation {Beckmann ef al., 1595:6}.



It can no longer be assumed that the family constitutes a safe haven for chiidren
(Bosman & Van Zyl, 1997:49). The legal relaticnship between children and their
parents (Van der Vyver & Jouber, 1991:443) therefore necessitates a legal definition
determining, infer alia, the child's status in such a relationship (Beckmann & Prinsioo,
1989:4). This is doubly important as he stands in an intertwined iegal relaticnship with
the educator as well (Oosthyizen & Bondesio, 1988:14).

It should be barne in mind for educational purposes that the law bestows on learners,

parents, educators anc the state (Dosthuizen & Bondesic, 1988:14):

« individual competencies {defined by Van der Vyver & Joubert, 1891:34, as firstly a

person's ability to be a tegal subject (of. 2.2.2.1) and secondly the ability to perform
certain juridical actions);

« subjective rights (ciaims which iegal subjects lay t¢ iegal objects, such as the right

tc a name); and
+ legal cbligations.

It ts imperative that ail participants in educational actions should be fully conversant
with these capacities, subiective rights and legal abligations as the only way in which
they can vindicate their own fundamental rights and fulfil their duties (Beckmann &
Prinsioc, 1989:4). Moreover, Bray (1958:77) adds that conflicting rights or interests of
different persons often need to be counterbalanced, as fundamental righis impose

obligations.
For the purpose of this research the following terminoiogy needs to be defined:

e A legal subject is an entity who has subjective rights and legal duties, and who
bears capacities (Davel & Jordaan, 1995.3-5; ¢f. 2.2.2.1). Legal relationships and
the persons involved {the legal subjects) may vary. Thus it is necessary tc
determine who these persons are before the different legal relationships are
examined (Bray, 2000:8). Two categeries of legal subjects are acknowledged in
private law, namety natural persons (human beings, such as fearners) and juristic
perscns. In South African private law every person 15 a legal subject (Davel &
Jordaan, 1985:3).
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Juristic persons {cf 2.2.2.1) are associations of people {social entilies) who have
an independent right of existence according to the law. These associations must
cormply with certain formalities laid down by Scouth African law in order to establish

it as a juristic perscn {Bray, 2000:8).

Legal subjectivity {cf. 2.2.2.1} cancerns the characteristic of being a legal subiect in
legai intercourse. While it is true that both human beings and juristic persons have
legal subjectivity, many authors perfer the term legal personality when describing
the legal subjectivity cf juristic persons. Keference is made to the fegal subjectivity

of a person {Davel & Jordaan, 1995:4).

Capacity relates to whatever a person can do legaily as a legal subject (Van der
Vyver & Joubert, 1591:3). Memiam-Webhster {1965:203) defines the term capacity
as legal fitness. According to Van der Vyver and Jouberi (1991:4-7) a person's
capacities can be divided, on the one hand, into the private law capacities of being
a tegal subject (cf. 2.2.2) and having the capacity to act (¢f. 2.2.2). On the other
hand, the scope of a perscn's capacities ranges beyond that of private law to
include his capacity to act within public law as well (Van der Vyver & Jouber,
1991:7; cf 2.4).

Frivate faw is defined by Merriam-Webster (1985:936) as the branch of law which
concerns itself with private persons, property and rejationships. Private law is
mainly concemed with demarcating and counterbalancing the subjective rights of
individuals in such a way that a peacefully regulated society is established {Davel
& Jordaan, 1985:2). At the same time, these relationships can be descnbed as

equal or horizontal in nature (¢f. 2.2.2 & 2.4.2.1).

Although crucial relevant aspects of private law will be addressed, the focus in this
research will fall on public law as educators who work in the public sector are in the
service of the State, These authorities exercise state aulhority gver them in a

typical public-law relationship.

Fubiic law, an the cther hand, is the branch of law in which the State as bearer of
autharity, and as central role-player, regulates both the relaticns of individuals and
the organiration and conduct of the Stale itself (Merriam-Webster, 1985:952). It is
primarily aimed at serving the public interest (Wiechers, 1984:3). According to
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Davel and Jordaan (1895:1}, it is centred around the State in its authoritative
capacity, or as Wiechers (1984:3) puts it, public law involves unegual relationships,
indicating relationships of authority. Since one of the parties involved is vested with
authority, the reiationship wili be a vertical ane because the other party is in a

subordinate position.,

As pointed out by Bray (2000:12) the distinction between public law and private law
has become artificial and unrealistic. Modemn State is powerful and dictates many
private law relationships through legislation, as can be seen from the fact that the
fundamental rights of a child are protected by the State in terms of the SA

Constitution and other legislation (cf. 2.4},

Administrative law is that branch of public law which reguiates the legal relations of
public authorities, whelher with private individuals and organizations, or with other
public authorities {Baxter, 18961:2). Administrative law forms part of public law in
South Africa and comprises the actions, competencies and organization of state
administration; it is mainly concerned with second and third level legislation {Bray,
1988:7-8). It ensures the smaoth execution of legisiative acts (such as performed
hy the Department of iducation), administrative actions {such as performed by
educators), as well as controlling actions (such as performed by the Minister or

principal).

School law is defined by Maithufi (1897 237-238) as relating to jaw which is
applicable {o schools: especially the South African Schools Act 84 of 1986
(hereafter referred to as Schoois Act) and all reguiations made in terms of this Act,
and also educational enactments and regulations of the various provinces of the
Republic of South Africa. These documents should be read in the light of

provisions relating to education contained in the SA Constitution.

Legal capacity can be described as that capacity which vests a person with legal
subjectivity (cf. 2,2.2.1). Legal capacity therefore also refers to the capacity to take
part in legal intercourse as a legal subject {cf. 2.2.2.2); Neethling, 1885:3; Van der
Vyver & Joubert, 1985:4). Van der Viyver and Joubert (19854} gc cn to say that
legal capacity enables the legal subiject to be the bearer of ail rights and cbiigations

flowing from such office.

12



L]

As much reference will be made to the leamer or the child in this education-
directed thesis, it is necessary to point out that this dees not imply the legal
definition of minor as being socmebody belween 7 and 21 years of age (Barnard ef
al., 1986:58, Van Zyl, 1987:380 & Cronje, 1920:88). Although there is legally a
difference between the stalus of the 6-year cid (infant) and the 7-year old {minor)
(Boberg, 1977:235; Van Zyl, 1987:376), for the purpose of this thesis learner / child
/ minor refers to a person under the age of 18 years as stipulated in section 28(3)

of the SA Constitution.

The term learmer thus refers to a child who is receiving or who is chiliged to receive
education al a public school in terms of the Schools Act; compulsory school
attendance is stipulated in section 3(1} as invoiving the age requirements from the
first day of the year in which the learner reaches the age of 7 until the last day of
the year in which the learner reaches the age of 15 or the ninth grade, whichever

occurs first,
During the course of this study the male reference will be used to simplify matters.

The term school is used as reference to an ordinary public school, comtemplated in

chapter 3 of the Schoals Act.

Status, in the juridical sense of the ward, depicts a persan's position in legal life
(Van der Vyver & Joubert, 1991:53; Barnard et a/., 1984:33; Davel & Jordaan,
1995:6). Kruger and Rehinson (1997:13-14) peint out that status encompasses the
role which the person is legally able to play in iegal intercourse, by sefting out the
functions which he can fulfil as a human being (legal subject). The same authors
agree with Davel and Jordaan (1995:8) that status can be defined as the sum total

of a legal subject's capacities.

In this chapter the fundamental rights of the learner will be scrutinized by focussing on

the following:

learners within the South African legal system:;
{earners within the South African school system; and

the fundamental rights of learners in the context of the administration of justice.
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» |earners within the South African schoci system; and

« the fundamental rights of learners in the context of the administration of justice.

2.2 LEARNERS WITHIN THE SOUTH AFRICAN LEGAL SYSTEM

Education can lake place only if it is structured and ordered. it cannct function within
an area which is free of the taw (cf. 2.3). Beckmann and Prnsloo (1985:6-7) point out
that this arder implies the acceptance not aniy of certain values, but also of a general
pattern of conduct followed by most members of society. The order of social conduct
may be expressed in terms of rules, such as instructions, laws and norms. The same

authors emphasize the active role played by the legislator in the legal field.

Van Wyk {1991:26-27) describes South African law as a hybrid system as it exhibits
features of both the Roman-Dutch and the English law families. Qver the years the

South African law has also been adapted to suit typically South African circumstances.

As found in English law, there is no clear demarcation between the various spheres of
the law: private law and administrative law, for example, are not so fundamentally
separated that they are applied in separate courts as is the case in scme continenta!
countries (Van Wyk. 1881:27). In South Africa all the spheres of the law (with 2 few

exceptians) are covered hy the ordinary jurisdiction of the courts.

2.2.1 Brief exposition of the South African legal system

It is necessary tc understand the basic classification of South African law in order to be

able eventually to place school law correctly, This is depicted in Figure 2.1,

FIGURE 2.1: The South African legal system

PUBLIC LAW
Constitutional law
Administrative law
Criminal law
Labour law

PRIVATE LAW
Law of persons
Family law
Law of obligations:
- delfict
- comtract
Law of succession

FORMAL LAW
Civil procedure
Criminal procedure
Evidence
Interpretation of statutes

{Oosthuizen & Van der Westhuizen, 1998:15)
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The first two legal areas in this three-fold exposition of South African law will determine
the foundation of this sludy (cf. 2.2.2 and 2.2.1).

2.2.2 South African private law: the status of learners

As defined in 2.1, private law busies itself with equal, voluntary legal relationships

which are of individua! and private concern ta those involved.

Educators involved with the daily welfare of the learners must be aware of their
learners’ iegal status in order to be able to apply legal strategies which bring about the
creation of a secure educational environment for the learners. Therefore, although the
emphasis will fall on public law, altention should be given to relevant private law
aspects {cf. 2.2.2.1 and 2.2.2.2). According to Bray (2000:9), private law has its crigins
in common law. However, the private law branch of the law does not function in

isolation: it has been influenced and developed by other branches of the law.

Private-law relationships are usually defined as equal (horizontal) relationships {¢f. 2.1
and 2.4.2.1) which exist between parties who are acting voluntarily, on equal terms
and in their private capacity (Bray, 2000:2). Both natural perscns and juristic persons
(entities) may enter into private-law contracts. Carefu! consideration should be given to
who the parties are, such as whether they act as equals, or whether one party is in a

position of authority (Bray, 2000:9).

2.2.21 The legal subject and legal subjectivity: the learner

As pointed out in 2.1, the term legal subject can be defined as an entity who has
rights, duties and capacities {Davel & Jordaan, 1985.34). The same authors
acknowiedge two categories of legal subjects: that of natural persons, (such as
learners) and juristic persons, or social entities (¢f. 2.4.1.2). A social entity {(such as an
educational institution} which wants to function as a legal subject must comply with
certain formaiities laid down by South African law in order o establish it as a juristic
perscn (Davel & Jordaan, 1985:3; ¢f. 2.1).

While Van der Vyver and Jouberl (1985:44-45) define legal subjectivity {¢f. 2.1) as the
ability to have juridical capacities, subjective rights and duties, Kruger and Robinson

(1997:2) state that it refers to the characteristic of being a subject in legal intercourse.
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It is indeed by being vested with legal subjectivity that the legal subject becomes

capabie of taking part in legal intercourse,

A natural person’s legal subjectivity originates at birth (Kruger & Robinscon, 1997:2). All
persons' legal subijectivity is the same, which implies that each has the capacity to act,
capacity to litigate and legal capacity. However, the extent of his legal subjectivity and
his legai status is determined by various factors such as age (cf. 2.2.2.2), legitimacy
and domicile. Only the first-mentioned is relevant here as an indicator of education at

South African pubtic schools,

2.2,.2.2 Age as determinant of iegal status

In terms of Scuth African law every persen has legal capacity so that legal incapacity
is a jundical impossibility (Kruger & Robinson, 1987:14). But the same authors state
that il is legally a given fact that certain individual capacities or conditions may iimit the
individual's legal capacity. An example would be the legal impossibility of a child below

the age of puberty to hold the office of married spouse.

According to Bamard ef al. (1994:33) the capacity to act refers to the competence to
perform legally binding acts, such as the conclusion of a contract, independentiy.
While Van 2yt (1987.378) and Wiechers {1984:310) state that the capacity io act
refers to the competence to perform a legal act either independently or with the help of
someone, Kruger and Robinson {(1997:14) state that as such the capacity to act deals
with the question of which jurislic acts a person is legally able to perform in legal

intercourse.

The capacity to litigate enables a person o act as plaintiff, defendant, applicant, or

respondent in a civil action (Kruger & Robinsen, 1997:15).

For the purposes of this research it is important to be aware of the impact a child's age

has on both his capacity to act and his capacity to itigate.

A person with the status of an infant comes into existence at birth. An infant has no
personal capacity to act {cf. 2.2.2) or to litigate (cf 2.2.2}. Neither can he be held

accountable or criminally responsible. His parents act for him or on his behalf.,

An infant, however, acquires legal subjectivity at birth and is thersfore capable of

being vested with rights and nbligations; such as would be the case with all the rights
16



and obligations pertaining to the infant helding the office of an owner of property. On
the other hand, it is also true that certain rights and obligations, as well as many

offices that aduits can hold, cannot be held by an infant at all.

At the age of 7 the status of the infant progresses to that of a minor who, as a general
rule, has limited capacity to act or litigate. This would imply that the mincr can litigate
either as plaintiff, applicant, defendant or respondent anly when he has the consent of
his parents. Otherwise the parent or guardian can institute an action on his behalf
(Kruger & Robinson, 1897:34; ¢f 4.55.1).

In judgement handed down in O'Linsky v Prinsloo 1876 4 SA 843 (O), it becomes
obvious that the parent or guardian must have knowledge of the case which is
instituted by or against the mincr. in a summons agamst the defendant for the delivery
of a radio and a tape recorder {or alternatively their vaiue), the plaintiff described the
defendant as a major. When the case was heard, however, the defendant proved that
he was in fact a minor. The plaintiff then amended the summmons by alleging that the
defendant, a minor, was assisted by his father and suggested that the defendant be
permitted to testify an the merits. At the closure of the appeal, the judge pointed out
that it is imperative, according to South African law, that anyene who is either
summoned to court or is needed in court in any capacity whatsoever, be formally given
notice to such effect. At the same time such notice must be evident from the court
documents. According io both the court proceedings and the documents, the
defendant's father did not assist the defendant; neither was he even aware of the
proceedings. As ihe minor did not have the capacity to litigate {cf. 2.2.2}, the plaintiff's

claim was denied with cost.

Boberg {(1984:682), Van der Vyver and Joubert {(1891:181), and Davel and Jordaan
{1995:78) agree on the fact that, since it is the minor who is parnty to the lawsuit, any
rights and obligations arising from the acticn, however, are those of the minor and not

of the parents or guardians (c¢f. 4.5.5.1).

Bondesio {1995:31-32) reminds the educator to be aware of the limited legal capacity
of the leamer, since this implies the existence of specifications to safeguard a minor
from abuse {¢f. 2.3.2.1.2 and 24.1.2 and 3.3.5). According to Boberg (19840:533),

minars are protected legally because of their lack of experience, and Davel and
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Jordaan (1995:7) are of the opinion that the restriction on mincrs to perform legal acts
shouid be regarded as a protection against the pitfalls of youth (cf. 2.3.2.1.2), rather
than as a penaity for youth.

Scrutiny of the legal subjectivity of the learner now feads 1o observing his position in

the school system.

2.3 LEARMNERS WITHIN THE SOUTH AFRICAN SCHOOL SYSTEM

It is a given fact that education cannot occur within an area which is beyond the reach
of jurisdiction {cf. 2.2). kvery singie managenal or educational action which is taken
has legal ground. As mentioned aiready, the main function of law is to create order in
soctety. Therefore lega! grounds for the education environmeant can be found in schoo!

law.

2.3.1  The Sputh African legal system and school law

The South African public taw system, as defined in 2.1, is concerned with the activities,
powers and organization of the State. The SA Constitution (¢f. 2.4) is not only the
supreme law of the country (cf. 2.3.2), but it is also concerned with the functioning and

relationship of alf central State organs empowered with authority.

Seen in a wider perspective, public law encompasses administrative law (cf. Figure
2.1y and this is the public law area where school faw is found. In practice this occurs,

for example, when the school acts legally against a learner who has transgressed.

On the other hand private iaw busies itseif with equal, voluntary legal relationships
which are of individual and private concern o those involved (cf. 2.2.2). These private
law prescriptions have relevance to the educator-earner relationship, in praciice this
occurs when the parent enters into a contract with the schoot for his child’s tuition: the
contract with the school is entered into according to private law, while the school's acts

will be in the domain of public law.

Forma!l law contains the procedural rules which prescribe the procedures to be
followed when 2 statute, reguiation or rule has been ccntravened, as well as the
rectifications which are to be made. It is of the utmost importance that prescribed

procedures he adhered to in the education systemn (cf. 2.1 and 3.2.3 and 3.3).
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As already mentioned, school law forms part of the South African public law system,

resorting specifically under administrative law which needs further clarification.

2.3.1.1  School law as part of administrative law

Although there is no clear distinction between constitutional law and administrative
law, it is quite obvious that constitutional law functions on the highest level of state
authority. Administrative law, concerning itself with the actions, capacities and
organization of state administration, functions on the second and third level of state

authority, such as the education departments and the school (Bray, 1988.7-8).

While it is true that South African school law functions as a sub-section of
administrative iaw, it is also true that the South African education system is intertwined
to the degree that it touches a wide spectrum of the legal system. Schooi law is

affected by both public law and private law areas in the following manner (Bray,
1988:8):

o Public law affects school law in terms of certain criminal law stipulations such as

statutory or common law misdemeanours.
» Private law regulates, for example, the legal relationship between parent and child.

Each country has its own sources of law: legisiation, common law and case law being

those in South Africa (Bray, 1988:8; Beckmann & Prinsloo, 1995:8).

2.3.1.2 The sources of school law

s Legislation - The SA Constitution is the supreme law of the country.
This implies that all laws, including education laws, are
subordinate to the SA Constitution and are tested in terms

of the SA Constitution (Bray, 1998:76).

o Common law Bray (1988:18) defines common law as that part of South
African law which developed from Roman-Dutch law and
English law, and which is not laid down in statutory law.
Common law principles can be found in traditional legal
works as well as in case law. At the same time common

law refers to judgements in court decisions and the way
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these have interpreted and applied the meanings of old
writings. Mention of common law is made in the

SA Constitution, as can be seen in section 8(3).

e Caselaw This source of school law refers to the records of court
cases and the way in which the courts have interpreted
and applied statutory and common law (Beckmann et al.,
1995:4).

2.3.2 Learners and the South African school law

As holders of legal subjectivity, the learner in the school system is intimately involved

with school iaw. So the latter necessitates clarification.

Maithufi (1997:236) is of the opinion that the adoption of a new constitutional
dispensation in South Africa of necessity implicated changes to the school system
which was inherited at the time of political transition. These changes had to be made
in the light of the principles enshrined in the SA Constitution (c¢f. 2.4) as it is the

supreme law of the country (cf. 2.3.1).

In an Education White Paper entitled Education and training in a democratic South
Africa: First step to develop a new system (SA, 1995:17 and 67) the challenges in

South African education were stated as being those of:

e creating a system which would fulfil the vision of opening up the doors of learning

and culture to everyone,

« building a just and equitable system which would provide guality education and

training to learners; and

 devising a new policy for school provision which would create democratic
governance, rehabilitate schools and raise the quality of performance, thus

alienating illega! discrimination.

The Ministry of Education appointed the Committee to Review the Organisation,
Governance and Funding of Schools which was to report back on 31 August 1995,

The Schools Act came about as the result of their recommendations.
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2.3.2.1 The South African Schools Act 84 of 1996

The purpose and objective of the Schools Act are set out in the preamble which is of

vital importance in understanding its provisions:

"WHEREAS the achievement of democracy in South Africa has consigned to
history the past system of education which was based on racial inequality and

segregation, and

WHEREAS this country requires a new national system for schools which will
redress part injustices in educational provision, provide an education of
progressively high quality for alf learners and in so doing fay a strong foundation
for the development of alf our people's talents and capabilities, advance the
democratic transformation of society, combat racism and sexism and all other
forms of unfair discrimination and intolerance, contribute to the eradication of
poverty and the economic well-being of society, protect and advance our
diverse cultures and languages, uphold the rights of all learners, parents and
educators, and promote their acceptance of responsibility for the organisation,

governance and funding of schools in partnership with the state; and

WHEREAS it is necessary to set uniform norms and standards for the
education of learners at schools and the organisation, governance and funding

of schools throughout the Republic of South Africa.”

As Maithufi (1997:242) puts it, the Schools Act applies to school education (chapter 1,
section 1 and section 2) subject to the provisions of the National Education Policy Act
No. 27 of 1996 (hereafter referred to as National Policy Act). The National Policy Act is
aimed at facilitating the democratic transformation of the national system of education
into one which would serve the needs and interests of all South Africans, and uphold
their fundamental rights. Some of the fundamental rights which are to be upheld in
terms of this Act are stipulated in section 4. Entrenching the fundamental rights of all
persons as enshrined by chapter 2 of the SA Constitution, and in terms of international

conventions ratified by parliament, the following specific rights are guaranteed:

» protection from unfair discrimination within or by an educationai institution on any

grounds whatsoever (article 9; ¢f. 2.4.1.2),
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« basic education and equal access to education institutions (article 29; ¢f. 2.4.1.2);

« the rights of parents or guardians with respect to the education of their children
{article 28 and 29; ¢f. 2.2.3.1.1 and 2.4,1.2}; and

» the rights of chiidren with respect to their own education (article 28, cf. 2.4.1.2).

The Schools Act is divided into chapters. Chapter 1 deais with the definition of words
used (cf. 2.1) and the application of the Schools Act (as mentioned above). Although
Beckmann et al {1997:6) find it surprising that this Acl does not define "basic
education”, they do find the specifications of section 3(1) concerning the period of
compulsory schocling adequate in satisfying any reasonable interpretation of “hasic

educalion”,

While chapter 2 of the Schools Act specifies the rules relating to compulsory school
attendance, exemption from such attendance, and admission and expulsion from
public schools, chapter 3 deals with the provision and governance of public schoois,
and chapter 4 with the funding of these schools. Chapter 5 concerns itself with
independent schools {irrelevant to this research), and in chapters 6 and 7 the

transitional and general provisions are to be found respectively.

As basic learner rights are contained in the Schools Act, perspective shouid be given

on probable legal obligations as counterbalance.,

2.3.2.1.1 The legal obligations of iearners

According to Bondesio {1995:41) submission to authonty, discipline and punishment
must be expecied from any child who has been placad under the control and custody
of the parent or guardian (cf. 3.3.5 and 4 5.3.4}.

Certain authors therefore find that the learmer's right to education, maintenance,
welfare and education places specific obligations on him, such as compliance with
compuiscry education, submitting to authority (cf. 4.5.3.4), and pariicipating in
activities {Bondesio, 1995:41-43).

On the first count of compliance with compulsory school attendance requirements
Beckmann ef al. (1997:8) tend to agree with the former authors when they state that
" it is a learner’s right, if not obligation, fo aftend schood...”. Maithufi (1997:257) writes
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that "A learner who has been admitted to a public school is, unless exempted, obliged

to attend such schoal...”,

Although Beckmann et al. (1897:7) interpret the Schools Act itself as imposing a duty
only on the parent (and not the learner) to ensure compliance with the provisions of
compuisory school attendance as they are set out in section 3(1) {¢f. 2.1), it should be
noted that section 3(5) actually does imply an obligation of the learner himself
concemning school attendance. In the phrase "...a learner who is subject to compulsory
attendance”, the word “subject”is defined by Merriam-Webster (1985:1174) as "owing
obedience or allegiance to the power or dominion of the other” The Schools Act thus
also implies the learner's obedience towards his "parents”, keeping in mind the
expansive definition in the Schools Act of the latter which embraces three categories

of persons (Beckmann et al., 1997:7):
¢ the parent or guardian of the learner,;
e the person with legal custody of the learner; or

s a person who has undertaken to fulfil the obligations of the parent, guardian or

person with legal custody towards the learner's education at scheool.

Should a learner fail to enrol at or attend a school, section 3(5) empowers the Head of

Department (hereafter called HOD) to:
¢ investigate the circumstances of his absence from school;
» take appropriate measures to remedy the situation; and

e in failing to remedy the matter, issue a written report to the parent requiring

compliance with his obligation to ensure that the learner attend school.

Anyone, including the parent after having received the written notice, who, without just
cause, fails to ensure the school attendance of a learner of compulsory school age, is
guilty of an offence and liable upon conviction to a fine or imprisonment not exceeding

six months (section 3(6)}(b)). ¥

With reference to the age requirements involved in compulscry school attendance (cf.
2.1), Beckmann et al. (1897:7) find in the analysis of the Schools Act that no right is

conferred on the learner to start his school career before he reaches the compulsory
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school age. Neither does the Schools Act specify the maximum age at which the right
ta attend school terminates, although section 5(4) does confer on the National Minister
of Education the power, after consultation with the Council of Education Ministers, to
specify the maximum age of admissihility to schools. The latter appears to be the more
urgent of the two, since these authors point out that the Minister could thus enable

learners to be educated appropriately tc their leaming needs, age and personal

circumstances,

Even the Education White FPaper (SA, 1585:40; cf. 2.2.3) refers to educational
experiences " _fargeted at the specific requirements of particular learning audiences
or groups”, it thus follows that it would be in a leamer's best inferest (cf. 2.4.1.2) if the
maximum age of admissibility to schools were to be officially specified in the Schools
Act.

The leamer's obligation to submit to authority is worded by Beckmann et af. (1995:43)
as that he should submit to the rules of arder within the school and show obedience to
his educators (cf. 3.3.5 and 4.5.3.4). Section 8 of the Schoois Act is dedicated 1o a
school's code of conduct: following a consultation process with learners, parenis and
educators of the school (¢f 2.3.2.1.2), such a code should help establish a disciplined
and purposeful school environment and shouid aim at improving and maintaining the
quality of the learning process. Provision should also be made for due process {cf.
2.4.1.2 and 3.3.2) in order to safeguard the interest of the learer and any other party

involved in the discipiinary proceedings.

At the same time section 8{2) and 8{4) specifically corroborate the learmer's obligation
1o comply with the rules of order within the school and to show chedience towards the
educators since they remind the learner of his obligation to comply with the code of
conduct (cf. 2.3.2.1.2).

Prinsloo and Beckmann (1983:101) state that the obligation to participate in certain
events and activities stems from the right to participaticn and freedom. These authors
come to the conclusion that it applies not aonly to education and the school, but alsa in
g broader sense of the word, infer afia, to the enhancement and improvement of

society.
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it is the duty of the educator to take action if the learner faiis to submit to and obey the
educator. Whenever the general welfare of the school becomes threatened by a
continued breach of reasonable rules (cf. 4.5.3.4), it might lead to the suspension of
the learner (¢f 2.3.2.1.2.). This, however, does not imply that the learner loses his
right to education because of his disobedience; neither does it relieve the parent of his
duty towards the education of his child, as stipulated in the Schools Act (Beckmann et
al., 1995:43).

Section 9(5) of the Schools Act stipulates that expulsion from a school (cf. 2.2.3.1.2)
does not exempt such a learner from compulsory school attendance. The HOD is
responsible for making alternative arrangements to place such a learner at another

school.

It is therefore clear that the Schools Act not only legally obligates the learner to comply

with school rules, but also affords him legal rights.

2.3.21.2 The legal rights of learners

Section 3(3) of the Schools Act contains the provision that it is the duty of each
Member of the Executive Council (hereafter called MEC) to ensure enough place to
accommodate every learmner of compuisory school age at school in that province.
According to section 3(4) immediate steps to remedy the situation should be taken if
the MEC lacks the capacity to comply with this requirement immediately. An annual

report must be made to the Minister on the progress achieved.

Section 4 (1) of the Schools Act confers on the HOD the power to exempt a learner
entirely, partially or conditionally from compulsory school attendance if it should prove

to be in the learner's (not anyone else's) best interest (c¢f. 2.4.1.2).

According to section 4(2) the HOD must keep a register of all the learners exempted
from attendance. Beckmann (1997:8) makes the reader aware of the fact that, with the
exception of home schooling, the Schools Act does not specify any other
circumstances in which non-attendance may be considered to be in the best interest of

the learner.
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Section 51 confers on the parent the right to apply to the HOD for registration of a
iearner {0 receive his education at home. The learner must be registered for home
schooling if the HOD is satisfied that:

“(a) the registration is in the interests of the leamer;
(B) the education likely to be received by the leamer at home
(1) will meet the minimum requirements of the curriculum at public

schoals; and

(ii) wifl be of a standard not inferior to the standard of education

provided at public schools; and

(c) the parent will comply with any other reasonable condrtions set by
the HOD."

The HOD has the right to withdraw the registration only afier the parent has been
informed of the HOD's intention and reasons, and after the parent has been given
opportunity to make representations to the HOD in relation to such action. Due
consideration must be given to such representations and the parent has the right of

appeal against either the withdrawal or refusal of regisiration.

As is pointed out by Beckmann ef al. {1897:8), the direction of section 5{1}, that pubiic
schonls are to admit learners and serve their educational needs without unfair
discrimination in any way whatsoever, s consistent with the leamer's rights to basic
education and freedom from unfair discrimination as embcedied in the SA Constitution
(cf. 2.4.1.2). Thus section 5(2) bars the governing body of a school from administaring,
or directing or authorising the principal to do "..any fest refated to the admission of a

iearner to a public school” (Beckmann ef a/.,, 1957:8).

The same authors (Beckmann ef al., 1997:8) state that the provision in section 5(3) is
consistent with the fact that it is the learner's right (if not obligation, ¢f. 2.2 3.1) to
attend school. According to this section a learner may not be refused admission to a

public schoot if his parent:
« s unwilling or unable to pay the school fees;

¢ does not subscribe to the school's mission statement; or
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» refuses 1o release the school from liability for any damages arising from the

learner's education.

Apart from these three exceptions, it is not obligatory for a school to admit all the

learners who apply. Section 5(5) and 5(8) clearly provide for:
s an admission policy ta be set by the governing body of the school; and

e forthe HOD o inform the parent in writing (stating also the reason for the refusaf) if

the iearner has been refused admission,

It then follows in section 5(9) that such a learnmer or his parent has the right to appeal

against the decision,

Beckmann et al/. (1897:9) find it strange that the Schools Act confers only on the
parent the right to be informed of the reascons for the refusal, which must be in a
written document. In the absence of such communication it would seem that the
learner's right to an appeal then becomes of no consequence. At the same time any
appeal against a learmer's being refused admission should comply with the basic
principles of "just administrative action” {section 33 of the Constitution; ¢f 2.4 and 3.2
and 3.3.2), seeing that "administrative action”is implied in the provision of section 5({7)

which requires the application to ba made in a manner determined by the HOD.

Although nothing is clearly documented in the Schocls Act about the learner's right tc
receive education in the language of his choice where it is reasonably practicable (cf.
2.41.2}, it is implied by the fact that the Schools Act is subject to the SA Constitution.
Section 6{1) of the SA Constitution empowers the Minister, after having censulted with
the Councit of Education Ministers, to determine and publish in the Government

Gazefte the norms and standards for the language policy in schools,

The right of choice with regard to the language of instruction in schools poses a
formidable chaflenge in a country with the finguistic diversity of South Africa (Van der
Vyver, 1997:312). The same authar points out that the term mother-tongue education
(cf 24.1.2 and 55.2) was first used in the Soviet Constitution of 1924 and is a highly
emotional issua in South Africa. Although the SA Constitution does not compel a

person to undergo education in his mother tongue, as was previously the policy, it
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permits education in the official language or languages of the Jearner's own choice (cf
241.2and 55.2).

impiementation of ianguage rights in South African education would not be a problem
if education in the official languages of South Africa were freely and adequately
accessible throughout the country. Since this is not the case, the right {0 education in
any particuiar cfficial language can only be insisted on wheare provision of education
through that medium of instruction is reasonably practicable as it is stipulated in

section 23(2) of the Constitution (Van der Vyver, 1997:312; ¢f. 2.4.1.2}.

The same author painis out that the State is given wide discretion in considering its
options concerning the allocation of linguistically scarce sources, Not only must the
State consider all the educational alternatives, inciuding single medium institutions, but
it must also take into account eguity, practicaiity and considerations of remedial

actions.

The wide discretion given to the State implies that the substance of its decision on the
matter of language righis can possibly only be chalienged or contested on
consfitutional grounds on the basis of its not having applied its mind hana fide {in gaad
faith and sincerity) {cf. 3.2.5.2) to the matter. A solution couid be for the community to

simply establish a private educational institution (Van der Vyver, 1897:312-313).

Section G{3) protects the learner from racial discrimination when it indicates that the
fanguage policy adopted by a school's governing body (section 6(41) shouid be free
from any such violation. The leamer is even awarded the right o instruction in sign
language due to the fact that section 6{4) gives the status of an official language to a

‘recognized sign language” for the purposes of learning at a public schooi.

All tearners and staff members are fully and equally entitled to enjoy and have access
to religious observances of their faith at a public schoo! (Beckmann ef s/, 199710},
This follows from the requirement in section 7 that religious cbservances which are
conducted in keeping with the rules of the school's governing body, be conducted “on
an equitable basis”. Furthermore, both learners and staff members have the
guarantee that atlendance of these religious cbservances is on a voluntary basis (cf.

section 15 of the SA Constitution as discussed in 2.4.1.2).
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The learner has the right to be inciuded in the process of drawing up a code of
conduct for his schoot {¢f 2.3.2.1.1), as section 8(1) indicates that governing bodies
are entitled 1o adopt such codes only after consultation with learners, parents and
educators. Simuitaneously section 8(5) stipulates that such a code of conduct has to
contain provisions of “due process” (¢f. 2.3.2.1.1 and 2 4.1.2) in order ¢ ensure the

protection of the rights and interests of the learner or any other party involved in the

disciplinary proceedings.

It is noted by Beckmann et al. (1997.10) that the provision of section 8(5) of the
Schools Actis in keeping with the guarantee of the SA Constitution (section 33(1)) that
everyone has the right to legal, reasonable and procedurally fair "administrative action”
(cf. 24.1.2 and 3.2 and 3.3). The practice of "administrative action” involves two basic

principles {(Beckmann ef af,, 1997:10-11);

» the duty of affording the person negatively affected by a decision the opportunity to

present his case, cormmonly referred 1o as the audi alteram paitern principle; and

« the duty of remaining objective in listening 1o both sides of the case and not being

biased when reaching a decision.

These principies should be adhered to by foliowing four steps (Beckmann ef al,
1957:10-11):

s stating the reasons for action taken;,
¢ stating the nature and source of the refevant evidence against the accused.,

s giving the accused meaningful cpportunity to present his case within reasonable
time iimit; and
» ensuring a hearing before an appropriate and impartial decision-maker.

As was noted above (cf. 2.3.2.1.1), no right afforded the learner in the Schools Act

exempts him from complying with the code of conduct of his schaol (section 8{(4).

in the case of suspension from a school, section 9(1) affords the learner tha right to a
fair hearing; suspension also intends to correct the leamer's behaviour on a lemporary
basis, since it would be valid for cnly a week unless he is suspended from attending

school pending a decision from the HOD 1o expet him. if a learner has been afforded a
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fair hearing and is found guilty of serious misconduct, he can be expelied only by the
HOD {section 2{2}), who has to make alternative arrangements for placement at a
schoot if a leamer of compulsory school age has been expelled (section 9(5); ¢f.
2.2.31.1).

Beckmann et a/. (1997:11), however, correctly paint oul that the Schools Act dees not
specify:

» adefinition of serious misconduct which would justify expulsion;
» the disciplinary proceedings which are to be followed; or

« the provisions of due process which wauld ensure the protection of rights and

interests of all parties concerned in the disciplinary proceedings.

These three aspects are to be determined by the MEC through notice in the Provincial
Gazette (section 9(3)).

According to the same authors it appears that the learner and his parent do not have
the right to appeal against his suspension: section 9{4) awards the learner or his
parent the right to lodge an appeal againsi his expuision, without any mention being

made of appealing against his being suspended.

Learners are no longer subject to corporal punishment at schoal, as the latter is
prohitited by section10{1} and 10{2). Anyane contravening this prohibition would be
guilty of an offence and, on conviction, liable {o the penalty which could be irmpased for

assault.

The extension of this prohibition to hostels which provide residential accommodation
to leamers at public schools is questioned by Beckmann ef al. {1997:12). They draw
the conclusion that section 12{Z) clearly indicates the hostel as being part of the public
school: "...the provision of public s¢hools ... may include the provision of hostsls for the
residential accommodation of learmers”. The prohibition of corporal punishrnent at

schools is also in keeping with the SA Constitution (¢f. 2.4.1.2).

The final right afforded to learners by the Schools Act is their right to be part of not
only the representative council of leamers, but alsc of the govemning body of their
schools. Section 11 stipulates the establishment of a representative council of learners

at schools that enrci learners from grade eight to grade twelve. Section 23(2) and
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23(4) paint out that the elected members of a school's governing body should
comprise, among ather members, a member or memters of the learners in the eighth

grade or higher, elected by the representative council of learners themselves.

it is interesting to note that the learners whe form part of the governing body of a
school are granted pretection based on their status as minors (ef. 2,2.2,2). Section 32

stipulates that members of geverning bodies who are mincrs:
= may not contract on behalf of their schools;

«  may not vole on resolutions of the governing bodies which impose liabilities on

third parties or on the school; and

« cannot incur any personal liahility for a consequence of their membership of the

governing bady.

The soecial protection of fearners who are minors is reminiscent of the previous
discussion in 2.3.2.1.1 of the urgency for laying down specifications concerning the
maximum age of admissibility to schools. Although ne indication is given in the
Schools Act itself of what is meant by the term "minor”, it is taken for granted that the
legal parameters of 7-21 years of age (Kruger & Robinson, 1997:15-18) would

describe this concept accurately.

Fact is, there is no doubt that the Schools Act protects the leamer's legal rights as well
as his fundamental rights as shown in 2.3.2.1. Therefore it is necessary to discuss his

fundamental rights within the administration of justice.

2.4 THE FUNDAMENTAL RIGHTS OF LEARNERS IN THE CONTEXT OF THE
ADMINISTRATION OF JUSTICE

Together with the international attempt at striving towards the constitutionalisation of
human rights, there has been a dynamic movement aimed at recognising the
fundamental rights of children and therefore of learners. The reader is remindea cf the
profeund transfarmation of the legal relationship between familty members inter se {cf.
2.4.1), and hetween the family and the State which took place in Western
industrialized societies during the previous century (Sinclair, 1994:503-504). South

Africa, because of far-reaching political and socio-economic change, occupies a
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distinctive position in the context of developments cancerning the legal relationship

between famity members, and between the state and family members,

in her discussion aof family rights, Sinclair (1994:511) states that the argument that the
nrotection of the individual rights of members of the family, such as those of the child,
will threaten the family's existence, is reasanable only if it is accepted that justice is
somehow incompatible wilth the intimacy, harmony, altruism, generosity and loyaity
which are sought in private lives. She finds this argument superficial. Law makers
should ensure that the place in which children are raised is one that mitigates the

harshness of lite and upholds justice.

Freeman (as cited by Sinclair, 1994:511) is of the opinion that the ideology that the
State should refrain from intervention in the private lives of individuals, has served to
deny pratection to, inter alia, women and chiidren. According to him, such an ideclogy
should not be seen as a liberal stance to protect areas of freedom, but rather as a
deliberate insistence on peroetuating male dominaticn and female subordination. The
State sees the eradication of male domination and female subordination as crucial to

the assumed stability of the family unit {Sinclair, 1994:511).

it has become quite ciear, as was stated by Mureinik (1994.32) in a discussion of the
interim Constitution, that the SA Constilution attempts to establish a culture of
justification: as it is a bridge away from the previous culiure of authority (since
apartheid fostered an ethic of obedience), the SA Constitution must lead to a new

culture in which every exercise of power must be justified or else eradicated.

Clearly there is an urgent need to recegnise the fundamental rights of learners within
the family relationship. Next it is important to observe the iearner when he comes face-

to-face with the State in the administration of justice.

2.4.1 The status of the minor in public law

As stated before {c¢f. 2.1), South African public law busies itself with the activities,
powers and organization of the State. The SA Constitution has substantially influenced
private law and relationships which had been viewed in terms of private law
orescriptions: for example, further dimensions concerning the legal nature of the family

relationship have been added by the special provision to protect the fundamental
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rights of the child (and thus of the learner}. Robinson {1995:100) points out that while
secticn 28 (1)(b) of the SA Constitution provides for the chifd’s right to parental care,
South African common law defines the parent-child relationship in terms of parental
authority over the child, Sinclair (1854:533) states that with the new SA Constitution,
the emphasis has been changed from “..the power of the parenis to the

responsibiiities of the parents and the rights of the child".

Section 28 of the SA Conslitution provides that every child has the right, inter afia, to
basic nutrition, shelter, basic health, care services and sccial services {cf. 2.4.1.2).
Even thaugh it appears that the State is primarily liable to provide thase nghts in view
of the fact that it is the party against whom fundamental rights are generally directed,
Robinson (1985:108) maintains that this responsibility is primarily a natural right which
accrues to parents. Van der Vyver (1997:306} is of the opinion that the duty to provide
famity and parental care, and to nutritiously feed, house and secure medical treatment
of a child, vests primarily in the parents or other persons in loco parentis. The State's
duty is complemeantary to that of the parents or their substitute and wouid arise oniy if

the parent or other person in loco parentis is unable to do so.

When endowing the child with fundamental rights {in casu second-genaration rights;
cf 2.4.2.2.1), cognizance must of necessity be taken of the reality of parental care in
the domain of public law. it would certainly not be in the best interests of the child to
interprel these provisions as placing every child in a direct oppositional relationship
vis-g-vis the State. indeed it is submitted that grundrechtmiindige children (¢f. 2.4.1)
and Gillick campetent children {ef 5.5.1) could perscnally compel the State either to
act positively in their favour or to refrain from cenain negative conduct towards them.
However, children who are not so competent, still need parental assistance also when

exercising their fundamental rights.

An interpretation that no child needs parental assistance in the exercising of his
fundamental rights would aiso constitute a deviation from the Convention on the
Rights of the Child (1989} of the United Nations {Robinson, 1285:108). On the one
hand the Convention acknowledges the chiid's right, infer afia, to safety and education,
but on the other hand it strongly emphasizes the child's need of parental care in all

circumstances.
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Given this vital importance of parental duty, society expects constitutional protection of

the family as an institution.

2.4.1.1  The omission of family protection in the SA Constitution

Robinson {1995:100) indicates that the socio-economic background to the SA
Constitution (the policy of apartheid which formally regulated racial affairs) must be
acknowledged as underlying the need for the protection of, infer alia, the righis of
children. The history of racism and discrimination in South Africa (Dlamini, 1994:573)
has nad a particularly devastating impact on Black familias and also on the chidren of
these families {(Robinson, 1995:100}.

While educatars could assume in the past that the family constiiuted a "safe haven for
children”, reality has proven the opposite: there is an increasing need for the iaw to
protect children (and thus learners) from all forms of abuse, even from their own

parenis (Bosman & Van Zyl, 1997:49),

The inclusion of children's rights (implying those of learners) in the SA Constitution
was meant to remedy their plight, but its provisions fail to meet the chalienge of
rebuilding the family structure {Robinson, 1985:108-107) which was vgiced in 1383 as
‘probably the most fundamental problern which will face any democratic govemment

coming to power in the future" {Duncan, as quoted by Robinson, 1995:108).
Robinson {1925:106) paints out that the SA Constitution fails to

e protect the familty as an institution;

» protect the rights of parents to care for and educate their chiidren; and

= stipulate the duty of the State to watch over a parent's exercising of his rights.

Educators need to be fully aware of this in their dealings with children and their
parenis. I is not typical tc guarantee the family institution by sefting out institutional
guarantees comprehensively in bills of rights. However, such guarantees could
indicate not only the nature and structure of the institution, but also the seriousness
with which the existence and survival of such an instifution is regarded (Rohinson,

1995106}, At the same time the guarantees are not aimed primarily at protecting
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individual rights. it is left to legisiature to concretise the constitutionai prescriptions

regarding the family institution (Robinson, 1985:106).

As the matter stands at the moment, however, the omission of family protection would

seem to increase the educator's duty of care {cf. chapter 4) in order to facilitate the

learner's fundamental rights.

2.41.2 The fundamental rights of the learner

The relationship between the learner, his parents, the educator and the State is of

necessity influenced by his being vested with speciiic fundamental rights as they have

been affirmed in the SA Constitution (¢f. 1.2).

The following fundamental rights of learners deserve to be identified:

Section 7(2) affirms that the State (and therefore the educator too) will respect,

protect, promote and fuifil all the fundamental rights stipulated in the Bill of Rights.

De Waal and Currie (1998:24) state very emphatically that the traditional function
of a bili of rights is o protect the individual against the power of the State, thus
placing a duty on the State to respect and uphold the rights of the individual. Such
a duty is imposed by section 8{1} which provides that the Bill of Righis applies to ail
law and that it binds the legislature, the judiciary and all organs of State. The fact
that the Bili of Rights applies to all law and that even the judiciary is bound,
supports the conclusion that the Bill of Rights applies to State action as well as to

acts of private individuals (Cheadle & Davis, 1997:44).

Section 8(2) provides that the rights in the Bill of Rights will bind natural and
juristic persons (cf. 2.2.2.1), should the nature of the right and the nature of any
duty imposed by the right permit. Cheadle and Davis (1997:47) point out that
section 8(3) is designed to ensure that, when an express rule of common iaw (cf.
3.2.3.2 and 3.3} exists to cover a relationship to which a right contained in the Bill
of Rights applies, the court should make its starting point the common ilaw and

develop such law in order to give effect to constitutional right of the relationship.

The learner qua natural person (cf. 2.2.2.1} is entitled to the rights contained in
section 8 of the Bill of Rights.
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Section 9 provides the learner with equal protection and benefit of the law, the full
and equal enjoyment of his rights and freedoms as well as protection from any
unfair discrimination. Subsection (3) includes a list of characteristics which limits

the grounds of discrimination:

The state may not unfairly discriminate directly or indirectly against anyone on one
or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or
social origin, colour, sexual onentation, age, disability, religion, conscience, belief,

culture, language and birth.

According to Beckmann et af (1995:35) this equality clause is of particular
relevance to education: court cases on the issue of equality and discrimination
abound in foreign countries. With reference to South Africa, this section seems
destined to acquire a distinctly South African application as a result of the country's

political history.

Although the right to equality does not preclude all distinction, differentiation or
classification of people, or even fair discrimination, it does seek to outlaw the
element of unfairness (Beckmann ef al, 1997.35-36). Even though the list of
characteristics in section 9(3) seems to be aimed at making the application of the
equality clause less difficult for South African courts, Beckmann (1995:36) feels
that some lessons can be learned from the way in which the Canadian courts have
tried to solve the problem conceming the permissibility of certain distinctions or

differentiations.

He points out that section 15 of the Canadian Charter of Rights and Freedoms (cf.
5.4.2) not only outlaws discrimination on the grounds of race, national or ethnic
origin, colour, religion, sex, age or mental or physical disability, but that the section

is also formulated in a way very similar to South Africa’'s section 9(1), (3) and (4).

The Canadian Supreme Court reached a landmark decision in Andrews v Law
Society (British Columbia) [1989] 1 S.C.R. 143, 2 WW.R. 289. 56 D.L.R. (4th) 1
(S.C.C.) when six judges unanimously answered the guestion on how section 15
should be interpreted. In the principal judgement the court found that the kind of
discrimination which the Charter sought to outlaw, was limited to the distinctions
listed in section 15 and anafogous distinctions. According to Beckmann ef al.
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{1995:36) this approach is reconcilable with Scouth Africa’s cornmon law rule of

interpretation, and is likely to be adopted by the Constitutional Court.

Within the South African school context, section 9 of the SA Constitution (which
outiaws unfair discrimination) boils down, inter afia, to matters such as admission

criteria for learners (Beckmann et al., 1965:37).

While the learner's inherent human dignity is protected and respected by section

10, his freedom and security are guaranteed by section 12:

‘(1)  Everyone has the nght to freedom and security of the person, which

includes the right -
(a) notio be deprived of freedom arbitrarily or without just cause;
(b) not to be detained without triaf;

(¢} to be free from alf forms of viclence from either public or private

SOUrces;
(d) not to be tortured in any way, and
(e) not to be treated or punished in a cruel, inhuman or degrading way.

(2] Everyone has the right to bodily and psychological integrity, which
includes the right -

(a) to make decisions concerning reproauction;
(b) to security in and controf over theiwr body; and

(c} not fo be subjected to medical or scientific expenments without their

informed consent.”

This implies, inter afia, that corporal punishment at school is prohibited. The
Constitutional Court considered the question of the judicial imposition of whipping
on juveniles in the matter of § v Williams and Others 1995 (7) BCLK 867 {CC).
The court ruled that the judicial impesition of a sentence of whipping was
unconstitutional on the grounds that it offended against the constitutional proiection
of dignity and the protection against cruel and unusual punishment (Haysom,
1997:271).
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While section 14 proiects the learner's right to privacy (including the right not to
have his person or property searched, his possessions seized or the privacy of his
communications infringed), the learner's right to freedom of conscience, thought,

belicf, opinicn and religion ts guaranteed by section 15,

Religious observances at state or state-aided institutions {such as public schoals)
may be conducted provided that they are held on an equitable basis, they follow
the rules made by the appropnate public autharities and attendance of them is free

and voluntary (cf. section 7 of the Schools Act discussed in 2.3.2.1.2).

According to Bray (1996b:155) the primary aim of this provision is to enable a
perscn (such as the learner) to perform an act or o participate in collective action
o practise his religious beliefs. The aim is not as such to provide for religious
instruction. 1t is not cnly clear o her that religious activities will remain a part of the
State and State-aided schools’ curriculum, but she is also convinced that it signifies
the State's duly to build society’'s norms, values and mores into its education

system.

The fearners freedom to receive or impart information or ideas, his freedom of

artistic creativity, as weall as his academic freedom are guaranteed hy section 16.

Section 22 affords everyone the right to choose his trade, occupation or

profession,
Everyone's right to a healthy, protected environment is provided for in section 24,

According to section 27 everycne has the right to have access to heaith care
services, sufficient focd and water, social security and emergency medical

treatment.

Currie {1998:343) poinis out that section 28 of the SA Constitution sets out
additional protection for children. Apart from the specific restrictions on the
fundamental rights of the child which are imposed by his youth, such as the right to
vote which is restricted in section 19(3) to every aduit citizen, every child is

afforded the same protection in the Bill of Rights as his aduit counterpart.

Section 28 entrenches certain socio-economic rights for children (cf 2.4.2.2) that

are additional to the general socio-econcmic rights to housing, health care,
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nutritton and social security of saction 26 and 27 (Currie, 1998:343). Section
28(1)a), (b) and (c; guarantees every child the right to a name, nationality,
parental care, securily, basic nutrition, basic health and basic social services. At
the same time the learmer is enfilled to ‘“"spproprate afemalive care when

removed from the family environment”.

Section 28 therefore places a duty on the State {o ensure that a child is provided
with basic requirements and to provide the family of the child with the means to
support those requirements (Currie, 1998:343). The same author points out that in
addition to duties placed on the State, the application clause (section 8) provides
that the rights in the Bill of Rights will bind naturai persons, should the nature of the
right permit. This indicates, according to Currie (1998:343), that certain of the
section 28 rights will have horizontal application (cf 2.4.2.1), placing a
constitutional duty on the parents of the child tc provide for a child's basic needs
and not to abuse, exploit or require the child to perform unsuitable or unheaithy

work.

A child shall not be subject o neglect, abuse, degradation, or maitreatment {(a
reminder that corporal punishment at schont would be unconstitutional) according
to section 28(1)(d). According to Currie (1998:345) this subsection places duties
both on the individual (parents and other aduits) and the Siate. The State is under
a duty to use its resources (such as the criminal justice and welfare system) to

prevent and punish the abuse and neglect of children.

Sections 28{1}e) and (f) alsc afford children the right to be protected from
expioitative labour practices. At the same time they have ihe right not to perform
work or provide services which prove to be either inappropriate to their age or
which places at risk their weli-being, education, physical or mental health or
spiritual, moral or social development. In his discussion of section 28, Haysom
{1997.273) states that these two subsections are in conformity with internaticnai
jurisprudence. He continues by saying that such protaction would cover the
empioyment of children in a setting which exposes them to sexual, aicohol or drug

abuse.
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Currie {1998:348) peints cut that while sections 28{1){e) and {f) place no ban or
age restriction on the employment of children, this could be seen as taking
cognizance of the fact that there are thousands of child labourers in South Africa,
especially in agricultural labour. He is of the opinion that the requirement that the
education and health of a child should not be adversely affected, will protect a
significant number of children waorking on farms; in particular those who are not
attending school because they have to work, and those who have to deal with

harmful substances such as insecticides,

Although current legislation provides that na child under the age of 15 may be
employed, these provisions lack sufficient detail to provide adequate protection to
children in employment and probably do not satisfy the constitutional requirerment
that a child is protected from exploitative and harmiul labour practices (Currie,
1998:346).

In addition to ihe rights a ¢hild may have in terms of section 12 {right to physical
integrity and protection against arbitrary detention} and section 35 (criminal
process rights), section 28{1)g} originates from the important principle that the
detention of a chid shouid only he a measure of fast resort. Currie (19398:346)
states that the child is far more vulnerable than the adult to the negative effects of
imprisonment. For this reason the detention of children should be avoided where

possible.

Haysom {(1997:274) points out that the second injunction in section 28{1}(g) is that
a child who cannot be otherwise placed in custody except in detention, must he so
delained only for the shortest appropriate period of time. He furthermore states that
this provision does not imply that a child may never be detained, but thai regard
must be had for the age of the child, the seriousness of the offence and the

interests of justice when determining the shortest appropriate period of time.

When a child is detained, the following two subsections set out specific

requiremnents for his lawful detention:

gy {i] (the child should be) kept separately from detained persons over
the age of 18 years; and
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(ii) treated in @ manner, and kept in conditions, that take account of

the child's age.”

According to Haysom {1997:274) these subsections provide not anly for the child's
right not o be incarcerated with aduits, but also for the right to have access to
educational material and the right of appropriate access to parenis and relatives.
Section 28(1)(g) will aiso have application in respect of the sentencing of the child

to a period of imprisonment (Haysom, 1997:275).

A further protection of children has been introducad by section 28(1)(h): additional
duties are imposed on the Staie to provide legal assistance to children, over and
above those that are imposed by section 35 of the Canstitution in respect of adults.
Sectionn 35(3)(g) affords persons in criminal proceedings the right to legal
representation at state expense "if substantial injustice would otherwise result ...”
According to Currie (1998:347) it secems clear that in most cases substantial
injustice would result from aliowing a child to initiate criminal proceedings without
lecal assistance (cf. 2.2.2.2). Section 28(1)(h) extends this right to children involved
in civil litigation.

Subsection (i} places a duty on the State to take all feasible measures to protect
chiidren from participation in and the effects of armed conflict. This is in
accordance with the general rules of international humanitarian law (Currie,
1998:347). Haysom (1957:276) finds that the appearance of this subclause reflecis
the international concern at the use and participation of children in Africa and
elsewhere. It also reflects the concern that children are often most directly exposed

to, and are most vuinerable to, the consequences of armed conflict, particularly
civii war (Haysom, 1997:276).

Special provision is made in section 28(2) for a child's best inferest ta be
paramount in ali matters concerning him (cf. 2.3.2.1.1 and the educator's duty of

care in 4.2), and section 28(3) defines a child as a person below the age of 18.

The concept of best interest of the child is not without difficulty: the concept has
failed to provide a reliable standard in the past, thus causing controversy (Currie,
1998:347; ¢f. £5.5.2). At the same time the author siates that it creates the danger
of sccial enginesring by allowing the helping professions or social services 1o
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determing what is in the best interest of the child. However, a basis on which tc

work could be provided if the courts set down sound guidelines {Currie, 1998:347),

Useful content to the best interest requirement is given by the relatively detailed
provisions of article 3 of the UN Convention of the Rights of the Child (Currie,
1998:347-348):

“1. In all actions concerning cfufdren, whether undertaken by public ar
private social welfare institutions, courts of faw, administrative authorities
or legisiative bodies, the best interests of the child shall be a pnmary

consideration.

2. States Parties undertake to ensure the child such protection and care as
is necessary for his or her well-being, taking into account the rights and
duties of his parents, legal guardians, or other individuals legally
responsible for him or her, and, to this end, shafl take ali appropriate

fegsslative and administrative measures.

3. Stales Parties shail ensure that the institutions, services and facilities
responsible for the care and profection of children shall conform with the
standards established by competent authorities, particularly in the areas
of safety, health, in the number of and suitability of their staff, as well as

competent supervision” {cf. chapter 4},

In order to give effect to the duties imposed by section 28, Currie (1998:343) calls
an the State to pass iegisiation in which the rights of children and the duties of
parents and the State in relation to those rights are clearly set out. Additional
impetus is given to these duties by South Africa's ratification in 1995 of the UN
Cenvention of the Rights of the Child (1989). The Cocnvention requires the

domestic law of a state to be consistent with its provisions.

Section 29 guarantees every individual, inciuding the learner, the right to basic
education and equal access to educational institutions. Bray (1996b:153) states
that the right to equal access is one of the most important elements of the right to

education in the South African Bill of Rights.

a2



Equal education, as required by the equality provision encapsulated in section 9,
necessitates universal compulsory education for chiidren (Devenish, 1998:2345).
Parents who, for some reason or ather, wish to provide home schocling for their
children {cf. 2.3.2.1.1} find this to be prablematic. In this regard the author points
out that courts have to weigh up conflicting fundamental rights, bearing in mind that
the interest of the child should be paramount. The same author staies that the right

1o education at horme cannot be logically inferred from section 29.

Still on the issue of home schoacling, Liebenberg {(1997a:302) points aut that since
section 29(3) refers specifically to “independent educational institutions”, it does
impose an obligation on the State to allow parents to educate their children ai
home. However, she agrees with Devenish (1998:236) that i a right of this nature
does exist it would have to be derived fram cther provisions of the Constifution,

such as the right to freedom of religion and belief in section 15.

There is no express provision which requires the State to respect the right of
parents to ensure education and teaching in canformity with their own religions and
phitoscphical cenvictions in the exercise of any State functions in the educational

sphere {Liebenberg, 19597a:302).

The right to receive education in the official language of choice where it is
reasonably practicable is guaranteed by section 29(2) (¢f. 2.3.212) The
Constitution itself does not define a policy on language in education. No attempt is
made (o give an indication of how education authorities will ensure preferred
language medium instruction or what is considered tc be reasconably practicable
(Eeckmann et al., 1995:48}.

The same authors (1995:50-51) are of the opinion that South Africa has something
specific to learn from the Canadian experience with regards to mother-tongue
instruction and the duties of the State in this regard (¢f. 2.3.2.1.2 and £.5.2). The
where-reasonably-practicable pravision in the SA Constitution is very similar to the
where-numbers-warrant provision in the Canadian Charier. The Canadian
Supreme Court held that a sliding scale of the responsibility of the province to
provide minority ianguage medium of instruction education was 10 be established.

The scale had to be based on the number of leamers of parenfs who qualify. The
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application of the numbers test was not based on the number of parents who
gualify within a specific geographical area {such as a schoo! district), but was

limited to provincial boundaries (Beckmann ef al., 18995:50-51; ¢f. 5.5.2).

if the South African Constitutional Court were to apply a similar sliding scale, it
would seem that the future days of single-medium educaticnal institutions might be
numbered (Beckmann et af., 1985:50-51},

Section 33 provides everyone (thus alsc the learner) with the right to fawdu,
reasaonable and procedurally fair administrative action {cf. 2.3.2.1.1 and 3.3.2) and

reasons in writing if his righis are adversely affected by administrative action.

Accerding to Currie and Stein {1998:385) the term administrative action covers
adiudicative administrative decisions, aiso refarred to as quasi-judicial action (c¢f.
3.3.1), as well as all categories of administrative action {including legislative and
purely administrative aclion). The effect of this is thal deiggated rule-making
(legislative administrative action) is brought within the scope of the requirements of

procedural fairess (cf. 3.2.3 and 3.3.2).

Concerning the right to fawfui administrative action this right constitutionalises the
common law principles relating to the proper exercising of administrative discretion
{cf 3.2 and 3.3.1), which require that (Currie and Stein, 1998:392).

¢ administrative acticns and decisions must be authorised by law {cf. 3.2.1},

¢ no errors of fact or law must contribute to the making of the decision (¢f 3.2.3);

andg that

+ the decision-maker must not abuse his discretion by acting with an ulterior
purpose (¢f. 3.2.4), in bad faith (¢ 3.2.6) or by faiiing to consider the matter
preperly {cf. 3.2.3).

Currfe and Stein (1998:3B3} state that it is important to note that the entrenchment
of constitutional rights to just administrative actions do not replace or supersede
the commen law of judicial review of administrative action. it does, howsver,

expand the field of judicial control of administrative power considerably.

Judicial controi by the courts is the most important form of contrai over

administrative education disputes; secticn 34 ¢f the Bill of Fundamenta! Rights
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provides that every person has the right to have his dispute adjudicated by the
courts. An example of an administrative decision made by officials in terms of
internal control which may then be controlled by means of judicial control, wouid be
when the learner applies to the court for judicial review of the case in which the
nrovincial HOD has expelled him. The decision made by a court is an authoritative
judicial one which is a means of iast resort, and which is sometimes published in

law reports (Bray, 2000:51-52).

On the other hand, administrative control is the most comman form of contro! and it
takes place within the public education administration. Legislation usuaily makes
provision for different channels of administrative control, for exampie the Schools
Act which provides for the suspensicn of learners as well as for appeal procedures

against such suspension (Bray, 2000:51).

Since the SA Constitution is the supreme law of the country, it follows that both the
subjacent values of the new democratic diapensation and the cultivating of a
human rights culture play an invaiuahle role in the reformation of South African

education (Bray, 1958.77).

The iearner is entitied to lawful and fair internal administrative hearings (Bray,
1998:78; cf. 2.3.2.2.1), as well as equitable procedures {(cf. 3.3.2). The educator
must take cognizance of the fact that the learner is no longer subject to the wide
{and sometimes subjective} discretionary powers of administrative organs as was
often the case in the past; he now has the right to administrative justice (Bray,
1958:78).

The afarementioned fundamental rights clearly imnly that the South African learner
is entitled tc all the rights, privileges and benefits of his citizenship, as stipulated in
secticn 3(2)a) of the SA Constitution. However, no mention is made in the SA
Constitution of his duties and respcnsibilities which he is equally subject to
according to section 3(2)(b). Therefore it is imperative to scrutinize the nature of

these fundamental rights.
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2.4.2 The nature of a learner's fundamental rights

The parliamentary bills concerning copen democracy, administrative justice, the
prometion of equality and the prevention of unfair discrimination (alt of which are
enshrined in the SA Constitution} had to be appraved by parliament before 4 February
2000 (Bezuidenhout, 1999:2},

One of the current debates is that of determining to what law chapter 2 of the SA
Caonstitution appiies and which persons are bound by this chapter. The reievance of
this debate lies in the fact that it concerns the question whether the purpose of the
enirenched rights is only to protect the bearers of rights against the State or also
against individuals. Cheadle and Davis (1997:48) point aut that the purpose of certain
rights {(such as those dealing with political and citizenship rights) are by their very
nature ciearly not applicabie to private, individual relationships. Certain rights impaose
duties which could not possibly be imposed upon private individuals, such as rights
relating to arresied, detained and accused persons. On the other hand, some rights
such as children's rights, expressly extend to both private and governmental
relationships. Section 28(1) which protects the rights of children would appear to
impose duties not anly on the State, but alsc upon private employers {Cheadle &

Davis, 1997:46-47).

The traditional approach would be to view the SA Constitutien as primarily a
fundamental law which restricts the State and subiects its actions to judicial review.
This confings canstitutional challenges to legislative and administrative actions only
and is often referred (0 as the verical operation of the Congtitution {Cheadle & Davis,
1997:31; ¢f 2.42.1;).

The more modern approach supports a more extensive scope for the SA Constitution:
limiting its scope {o State action only does ncot take inta account the realities of the
modern distribution of power where in many cases it is not the State, but the exercise
of private power that poses the greatest threat 1o the exercise of fundamental righis.
Therefore, according to Cheadle and Davis (1847:31), fawyers who supported this
approach called for the Bill of Rights to have horizontal effect (cf. 2.4.2.1). that is an

application of the fundamental rights as between citizens.
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it seems that defining the nature of the learner's fundamental rights is stil a

contentious matter. Their application aiso needs attention.

2.4.21 Vertical and horizontal application of a learner's fundamental rights

Traditionally doctrines of human rights functioned mainly within the parametres of
public faw, thus regulating the relationship between the State, State organs and
individuals. This is referred to as the vertical application of fundamentai rights since il
implies that the Bill of Rights accords rights ta individuals and imposes duties on the
State. No duties are imposed on the individual and no rights are accorded to the State

(De Waal & Currie, 1998:23).

Development of the law gave rise to the possibility of the honzontal appiication, also
known as Drttwirkung, of fundamental rights. The horizontal application is described
by Davis et al. {1994:75) as involved with conflicts concerning the constitutional rights
and duties of individual parties, vesting individuals with rights as guarantees of
freedom from society interference. Haupt (1899:238) points out that the horizontal
application of fundamental rights concerns itself with the question to which degree a
bill of rights could be reciprocally enforced between legal subjects in their private law

retationships.

Direct Driftwirkung implies that fundamental rights form the basis for the rights and
duties of individuals in private law (cf. 2.2.2) and other areas of common law. indirect
Driftwirkung involves the legitimate expectations of the bearer of fundamental rights
that all law should conform to the SA Constitution and that all law will be interpreted in

the light of the SA Constitution (Davis et al., 1894:92),

The basis of the doctrine of indirect Drittwirkung (sometimes referred to as the
radiating effect of fundamental rights) is found in the statement that the State exists for
the sake of man and not man for the sake of the State (Zimmermann, as cited by
Davis ef al, 1084:70). It is clear thal this concept aims at protecting the individual

from societal infringement of his rights.

The educator must take cognizance of the fact that ihe section of the Constitution

which protects the rights of children {section 28(1)), appears to extend to both State
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and private relationships, in other words vertical and horizontal application would seem

o apply {Cheadle & Davis, 1597:46-47),

some rights expressly cover both private and governmental relationships. Section
28(1) which protects the rights of children provides, inter alia, that every child has the

right not o be required or permitted to perform work or provide services:
« inappropriate for a person of that child's age; or

» that place at risk the child's weli-being, educational, physicai or mental health, or

spiritual, morat or social development.

This section would appear tc impose duties not only on the State, but also an private

employers (Cheadie & Davis, 1997:46-47).

it is further important to explore the various categories into which fundamental rights

fall legally.

2.4.2.2 CGCategories of justiciable rights

According to Merriam-Webster {1585:655-656) a justiciable category would refer to
one that is capable of being decided either by legal principles or by a court of law. De
Villiers {1994:603) describes the twentieth century as having witnessed several effons

to extend the categories of justiciable rights for inclusicn in human rights documents.

While first-generation rights refer to the traditional civil and palitical rights, second-
generation rights are cencerned with the various aspects of sccial, cultural and
economic rights {(sometlimes also termed socio-economic rights). Only recently have
third-generation rights been asserted as being crucial in addressing the realities which
confront governments and populations especially of developing countries: the rights
most widely recognized as third-generation rights are the right tc seli-determination,
the right of development and the right to a protected environment (De Villiers,
1994:603).

However, the difference between first- and second-generation rights needs further

clarification.
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24221 The distinction hetween first-generation and second-generation

rights

As pointed out above, first-generation rights refer to the traditional civil and political
rights, which are divided into procedural and substantive rights. Examples of
procedural nghts would be protection against arbitrary arrest; protection against
detention without trail; the right to a public trial, to information regarding the charges, to
legal assistance and to be tried in & language the accused can undersiand.
Substantive rights include the right to be treated equally and the freedom of reifigion,

expression, assembly, association, and movement (De Villiers, 1994:603).

Second-generation righis refer espectally (¢ various aspects of sacial, cultural, and
economic rights, such as the rights to employment, social security, shelter, family
assistance, equcation, mether-tongue educaiion (¢f 2.3.2.1.2 and 2.4.1.2 and 5.5.2),
and State support of culturai activities (De Villiers, 1394:803). The distinction between
first-generation and second-generation rights is made not anly on a historical basis
{seeing that most civii and political rights were recognised much earlier than socio-

economic righis}, but also for the following substantive reasons {Erasmus, 1998:336):

¢ The duties imposed by civit and political rights are termed "negative”, as can be
seen in the duty not to torture or the duty not to discriminate. The duties imposed in
the case of socio-economic rights are termed "positive”, as can be szen in the duty

tc provide housing.

« Civil and palitical rights are capable of immediate implementation. On the other
hand socio-eccnomic rights are capable only of gradual implementation, since their

realisation depends con the availability of State resources.

s |Infike civil and political rights, socio-economic rights cannot be effectively enforced
by the courls: civil and political rights are justiciable, put the programmatic and

conditional nature of socio-economic rights makes them non-justiciable,

Dlamini  {1994:574) points out that second-generation rights are somewhat
problematic: unlike first-generation rights (which are largeiy nagative in nature), these
righis are positive and impose obligations on the State {0 use resources to provide for

the basic needs of the people.
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fdany authors oppose the inclusion of second-generation rights in a bill of rights as
these nghts dc not comply with the requirements of “practicability, paramount
importance and universality" and therefore could only constitute claims and not
justiciable rights (De Villiers, 1994:606-607). Cn the other hand, Kooijmans (as cited
by Ce Villiers, 1994:605-606) argues in support of these rights since the requirements,
neeas and circumstances of medern society justify the inclusion of secund-generation
rights in the category of justiciable human rights. This does not, however, mean that all

socio-economic "ideals and obiectives” couid be translated into justiciable rights.

According to Liebenberg (1997b:343)) the social-econamic rights in South Africa’s Bill
of Rights are entrenched as justiciable rights. Although sectiaon 26 and 27 are the most
significant sccio-economic rights, Erasmus (1998:335-336) states that some of the
provisions in section 28 (children’s rights), section 29 (education), section 35(2}(c) (the
rights to a legal practiticner at state expense) and section 35(Z)e) {detainees’ right tc
adequate accommodation, nutrition, reading material and medical treaiment) can also

be classified as such,

it is quite clear to Robinson (1995:107) thai the fundamental rights of South African
children (and therefare of the learners) are cast also in the mould of secaond-
generation rights which means that socio-economic rights are aimed at placing the
Judicial duty on the State to participate actively in efforts ta improve the pasition of the

poor, the weak, the unemployed and the Hliterate {cf. 2.4.1).

Denying the relevance of parental care in public law may create legal uncertainty as tc
which of the two (State ar parent) is respansibie for the fulfiiment of the obligations.
Given the demagraphic realities of South Africa, "It would seem to be an exercise in
futility to expect results from the Constitution which it is not eble to produce”
(Robinsen, 1995:111).

Robinson (1985:112) quotes a judge who said "What use to them is a bill of rights
which may not ensure that needs so basic are met?” This illustrates the difficulty of the
recognition of second-generation rights in South Africa: against the economical reaiity,
it may happen that the public exchequer may not be able fo afford the exercising of
these rights (Robinson, 1885:112}).
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Instead of endowing learmers with socio-economic rights (seeing that they are
"audable, but #l-affordable” in South Africa), the lrish example of creating policy
directives should have been investigated. If these rights were to be regarded as
directives rather than as socio-economic rights, the State would be piaced under a

maral and political abligation to ulfil these ideals (Robinson, 1995:114),

The family as an institution should therefore be protected constitutionally.

2.4.3 The right of the learner to exercise his fundamental rights

The basic idea of human rights is embedded in the doctrine of natural rights which are
typified as those rnights that apply independent of human sanction. Veerman and
Henkin (as cited by Haupt, 1999:24-25) are of the opinion that, similar to natural law,
fundamental human righits are not granted to the citizens of a country either by the
State or society; neither are they deduced from a bili of rights. These two authors

believe fundamental rights to be preliminary to any constitution.

Both natural law and human rights apply in princiste 1o all people and these rights are
limited only because of functional reasaons. The age and level of maturity of the learner
serve as examples of functional reasons which could tead to the fimitation of the
learner's independent right to exercise his rights {c/. 2.2.2}. Thus the relevancy of the

learner and his being entitted to fundamental righis are emphasized.

The German Grundgesstz, the Constitution of the United States of America and the
SA Constitution entrench the legally approved fundamental human rights. Comparing

them is therefore relevant to this study.

2.4.3.1 A comparative law perspective

Frivate law in Germany and the United States of America require that the iegal subject
reach a specific age before he acguires the autonomous right to exercise his
fundamental rights. Stipulations such as these {which are concerned with the setting of
age restrictions as reguirements for the exercising of certain capacities), are
reminiscent of the fact that even if minors are vested with the same fundamental rights

as adult persons, they are not atways entitled to exercise them autonomously (Haupt,
1969207, cf. 2.2.2.1}
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Practical considerations such as age and emotional maturity necessitate and justify

limitations concerning the exercising of a learner's rights in general.

The reality that the child (and thus the {earner} needs parental education and care
when it comes to being endowed with and exercising his fundamentai rights {cf.
2.32.2), is lluminated in German law by distinguishing between the
Grundrechtsfahigkeit and Grundrechtsmindigkei! {cf. 2.4.1} of the mincr {Robinson,
1985:108) and in the United States of America by applying the principle of being
sufficiently mature or sufficiently inteffigent (Haupt, 1999:208-209).

According to German law, Grundrechtsféahigkeit starts at birth and refers tc a person's
ability to be vested with fundamental rights. The principle of Grundrechtsmiindigheift
concerns itself with the ability of a2 person to exercise his fundamenial righis
independently: contrary to private faw no age limit is specified. The fact that he can
exercise the particular fundamental right only when he becomes able to distinguish,
makes it clear that Grundrechismdindigkeft has to be established individually for every
single fundarmental right. The development of the perscnality of the child makes it
obligatory to endow him with the competence to exercise certain fundamental rights
independently, irrespective of the question whether he has attained maijority in private
law { Robinson, 1985:109-11C).

As s the case with German law, one of the ground rules in American commaon law s
that parents act on behaif of their children due to the fact that the child needs parental
guidance. The legal tradition in America is similar to that of Germany in that it is based
on the requirement that a person be vested with specific legal capacities in order to be
able to exercise his fundamental rights. It follows that although a mincr as individual
may be vesied with the same fundamental righis as those of a person of majority age,

the minar may not be ordained with the full legal capacity to exercise these righis.

Judgement handed down in Belloti v Baird 443 US 622, 635 (1978) verifies this

situation:

"The court has held that the state may fimit the freedom of chiidren to choose
for themselves in the making of important, affirmative choices with potentially
serious consequences. These ruings have been grounded in the recognition
that, during the formative years of childhood and edolescence, minors offen
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fack the experience, perspective, and judgment to recognize and avoid choices

that could be detrimental to them.”

The legal system of the United States of Amernica stipulates preconditions where it
concerns itself with the minor's autonomous exercising of his fundamental rights. This

implies the principle of being sufficiently mature or sufficiently intelfigent.

Scuth Africa's tegal system, like those of Germany and the United States of America,
recagnizes the fact thal the child is in need of parental support and guidance (cf.
2.4.1.1). The tegal subjectivity of a mincr is intimately related to that of his parent,
especially when the parent acts an behalf of his child in legal interccurse {cf. 2.2.2).
Thus commoen iaw differentiates between minors and perscns of majority age with
relation to the exercising of their capacity to acl and their capacity to litigate (cf.
22272

However, in the domain of the South African public law, the SA Constitution vests the
child with the same rights as the person of majority age (this refers to someane oider
than 21 vears). Section 28(2) makes it clear that the learner's best interests are
paramcunt. This section therefore seeks to protect or establish only such rights which
are in the learner's best interest. At the same time it is made explicit that, according t¢
the SA Constitution, a child is any person under the age of 18 years (Haysom,
19G7:265),

2.5 SUMMARY

As education presupposes structure and crder, the legislator plays an active role in the

education system.

While private law prescriptions apply {o horizontal educator-learner refationships,
constitutional faw encompasses administrative law, which is the publfic law area in
which the school's actions will be dealt with, S0 all educational managerial actions
have legal ground: the school law which is sourced from the SA Constitution, common
law and case law. Formal law, on the other hand, contains the procedures to be

followed when a rule has been contravened,
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All persons (such as the {earner) have legal subjectivity, affording them legal capacity
to act or litigate, but which can be limited, inter alia, by age specifications. So the

educator must be aware of this provision which safequards the leamer from abuse.

The Schools Act was brought into being in order to builld an equitable education
system. It comprises a preponderance of praiseworthy specificatiocns, but,
unfortunately fails to specify the maximum age at which the right to attend schcol
terminates. Furthermore, as counterbaiance {o the fundamental learmner righis
enshrined in the SA Constitution, certain legal obligations, such as compliance with
compuisory education, as well as submission to authority and discipline, appear to be
acknowledged in the Schools Act, but should be presupposed as they are not

mentioned emphatically in the SA Constitution.

Legal rights cf learners, as enshrined in the SA Constitution, include the right to be
educated at home, the right to procedurally fair aocministrative action and exemption
from corporal punishment, However, according o the Schocls Act it is the educater’s
duty to take action if the learner fails to cbey the rules. it thus acknowledges the

learner's legal duty to comply with school discipline.

These constitutional fundamental rights of the leamer do not threaten the family's
existence, because failure to intervena in private tives would, in fact, deny protection to

wcmen and children by perpetuating male domination and female subardination.

While South African common law defines the parent-child relationship in terms of
parental authority over the child, in public jaw the Constitution provides for the
learner's right to parental care, specifying that the child has a right to parental care.
The SA Censtitution also affirms that the Siate will fulfit all fundamentai rights
stipulated in the Bill of Rights, causing legal uncertainty concerning the practical
implications. Nevertheless, the fundamental rights of South African learners are cast
also in the mould of second-generation nghts, implying that the State must take care
of his soclo-ecaonomic rights. A legal autherity points cut that this judicial duty is
detrimentat to the tearner as he needs parental care when exercising his fundamental

rights.

Invaluable, however, is the special provision made for the chifd's best inferest as
paramount in all matters cencerning him.
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in the application of the leamer's fundamental rights, the verfical application imposes
duties on the State and accords rights to the individual learner, while the horizontal
application impiies that private law relationships are also influenced by the SA
Constitution in that it must conform to the SA Constitution, thereby protecting the

individual from sacietal infringement of his rights,

In a comparison betwegen German, American and South African entrenchment of
tegally approved fundamental rights, it is interesting to ncte that Germany
(distinguishing between Grindrechtsfétiigkeit and Griindrechismindigkeit) and the
United States of America (applying the principle of being sufficiently mature or being
sufficiantly intefligent} do not require a specific age for the legal subject to exercise his
fundamental rights. South African common law also recognizes the child's need of
parental support and guidance, but it appears that the SA Constitution does not
distinguish, as do the United States of America and German legal systems, between

children able and children not able t0 exercise their fundamental rights independently.

Bearing in mind the growing concern of jurisprudence with the administration of justice
and the best interests of the learner, South African educators must be made aware of
current legal developments which have a direct immpact on the educator-earner

relationship.

This matter is addressed in the next chapter.
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