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SUMMARY

This study primarily serves to outline the process and issues that are likely to confront
land use management within South Africa. Although cities do not share similar problems
of decline, they too suffer the consequences of this apparently inexorable trend.
Sedibeng District area is used as a case study for land use management problems in
searching and compiling possible solutions for those problems. The study captures the
needs and priorities of communities, and also forms the basis for the allocation of scarce
resources for the achievements of such needs, as well as setting out a strategic
framework for the equitable distribution of resources while taking cognizance of time and
budgetary constraints.

This holistic and integrated approach ensures that ali human and physical aspects are
addressed to achieve viabilty and sustainable development. Land use management
guidelines are also created to guide, coordinate and alleviate pressure on the
administrative resources of local municipalities. In so doing, these ideas will be
implemented and directly controlled. Such an approach is vital when dealing with limited
resources and redistribution towards good social justice where no proper planning

system was previously in place.
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CHAPTER 1: INTRODUCTION

1.1 Orientation and problem statement

In terms of regional context , Sedibeng is situated away from the hub of economic
activity in Gauteng. The Vaal Triangle [Vanderbijlpark, Vereeniging and Sasolburg] is
associated with the production of steel and fuel [Iscor and Sasol], as well as other
types of heavy and noxious industrial activities. The rest of Sedibeng’s contribution
to the region lies primarily within the agricultural sphere (Gauteng Spatial
Development Framework, 2000: 10). The Sedibeng District Municipality is iocated on
the southem edge of Gauteng and consists of three local municipalities, namely
Lesedi, Midvaal and Emfuleni (Management of Urban Edge, 2003: 8).

it is therefore essential to clearly and adequately present that the total population of
Sedibeng is in the region of 800 000 people, of which 83% reside in Emfuleni, 8%
reside in Midvaal and 9% reside in Lesedi. Unempioyment is high, with +87% of the
total popuiation eaming less than R3500.00 per month (Sensus, 2001: 31).

Land Use Management is a planning tool that includes a wide range of management
tools, from the Integrated Development Plan and City Budget, through to detailed
building plan approvals and enforcement of zoning conditions. Since 1652
colonialism shaped human settlements of South Africa along racial and class lines,
excluding large sections of the population from the economic, social and
environmental benefits of vibrant, integrated, sustainable urban and rural
development. These pattems sowed the seeds for the grand apartheid that emerged
in the second half of the twentieth century. Grand apartheid was essentially a spatial,
even geographic, partition attempt, with dire disintegrative spatial consequences
(Farvacque-Vitkovic & Godin, 1998:201).

Apartheid planning was integrally linked to blueprint - or “master” - planning as the
dominant planning approach. This approach had as its focus the manipulation of the
physical environment to implement the plan, an inherently inflexible, static physical
representation of a desired future - in this case one of “orderly” racially separate and
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unequal development. The approach was comprehensive in nature, striving to
predetermine the use of all land parcels in order to achieve the desired end state of
separate development. This desired end state became an infiexible representation of
the future, which necessitated complete and absolute control on the part of planning
authorities (Weiner, et al, 1995: 36).

The effects of this planning approach include displaced urbanisation and a
settlement pattemn that is grotesquely distorted, fragmented, unequal, incoherent and
inefficient. This settiement pattern generated enormous movement across vast areas
which were both time consuming and costly thereby entrenching a system of
unequal access to economic and social resources. According to Weiner, et al (1995:
36), features of development patterns today are:

+ large dormitory areas far from places of economic, cultural, recreational and
educational opportunity;

s severely overcrowded former homelands, forced to depend on limited agricultural
land, in tumn leading to severe environmental degradation;

¢ substantial inequality between the areas set aside under apartheid for white and
black residential occupation; and

« wide disparities in the provision of infrastructure and services.

The planning system created to address and support minority interests also led to
the evolution of a highly complex, muitiple and confusing legal environment for
planning. The legal complexity is further aggravated by the fact that the major tools
of management and control, such as zoning and titie deed restrictions, derive their
powers from different laws - a situation that further contributed to an already
procedurally complex system. These diverse laws and ordinances also left in their
wake a myriad of plans all with a different legal status such as master plans, guide
plans and structure plans. This led to a wide range of terms being used loosely and
interchangeably such as land planning, land use pianning, settlement planning and
physical planning (Weiner, et al, 1999: 44).



An interview with Mr Ehlers, a Director of Town Planning Department in
Johannesburg Metropolitan Council on 25 July 2005 showed that, the main land-use
planning and management problems cumrently experienced by municipalities include:

Disparate land-use management systems in different former ‘race zones”: Every
municipality in the country is responsible for the administration of a range of
different regulatory systems for managing land-use, an inheritance from apartheid
policies. This means that different procedures have to be followed by applicants,
different standards have to be met and different opportunities are available to
members of the public affected by proposed developments. It also greatly
increases the administrative burden on under-capacitated municipalities and
contributes to the lengthy time periods it takes to get applications processed.

Disjuncture between inherited schemes and newly drawn up plans: While most
municipalities have begun, and many have completed, the compilation of IDPs
and LDOs these post-apartheid plans remain hamstrung by the schemes
currently in place. The town planning schemes applicable to Midvaal and
Emfuleni areas for exampie are outdated and inciude the following:

Randvaal Town Planning Scheme, 1994;

Meyerton Town Planning Scheme, 1996;

Walkerville Town Planning Scheme, 1994,

Vaalmarina Town Planning Scheme, 1993;

Vereeniging Town Planning Scheme, 1993,

Vanderbijlpark Town Planning Scheme, 1987,

Peri-urban areas Town Planning Scheme, 1975; and
Annexure F, of the Black Communities Development Act, 1984,

These schemes often reflect land use pattems that are very different from those
envisaged in the new plans. Because of the greater detail of the schemes, as well
as the fact that they consist of concrete rights to use and develop land in
particular ways, they remain relatively unaffected by the new plans. The new
plans thus have had only a weak impact on inherited spatial pattems.



Lengthy approval times: Especially in the larger cities the backlogs of applications
waiting to be considered by municipal authorities are substantial. This has
negative economic impacts on the municipalities.

Too much control, not enough facilitation: The emphasis in local govemment has
been on controlling land development as opposed to facilitating it. This has
become starkly evident in the era of IDPs, where municipalities have anticipated
often ambitious development projects in their ptans but have not had the means
to ensure that they actually are implemented. This has led to a sense of
dissatisfaction with planning, linked to an unrealistic notion that simply because
something is included in a plan it will necessarily happen. Increasingly however
there is an awareness that one cannot get something to happen when the only
tools at your disposal, in this case zoning schemes, are effectively instruments of
control, designed to restrict land development rather than promote it.

Weak enforcement: Those controls that are in place - to prevent illegal, unsafe,
environmentally unsound land development - are only rarely enforced. This is the
result of two factors. Firstly, many of the controis that are unenforced are in fact
inappropriate, particularly insofar as they affect the poor. Secondly, there is a
general lack of law enforcement capacity in local govermment. These two factors
combine to create a sense of impossibility: the problem is so big and the
resources so small that the problem simply cannot be tackled.

Inapprbpﬁate historical rights: In many urban areas landowners hold use and
development rights granted under inherited planning legislation, some dating as
far back as the 1840s. In many cases these rights can be ignored - and realized -
by the rights-holders at their leisure. In other cases however they represent a
significant obstacle to the reconstruction and integration of towns and cities.
Municipalities are afraid to plan in ways that might impact on these rights, out of a
fear that they will be liable to pay compensation. This problem is aggravated by
the sense that development rights, once granted, survive indefinitely, until such
time as the landowner elects to realize them.



Overlap between planning permission requirements and environmental impact
requirements: Most types of land development require a number of different
permissions from different authorities. The two in which there is the most overlap
are the rezoning permission and the consent in terms of the Environmental
Impact Assessment requirements of the Environment Conservation Act. This
overlap leads to a situation in which an applicant has to apply to two separate
authorities for permission to use or deveiop land. In practice many of the
requirements of the two processes are very similar and this can lead to an
expensive duplication of efforts. Also, it can result in each authority giving a
different decision, leading to institutional conflict and a bewildered public.

A number of legislation have been passed since 1994 that regulate land use
patterns. These frameworks are highlighted as below:

White Paper on Spatial Planning and Land Use Management, 2001

In order to apply Land Use management in South African local municipalities, this
White Paper follows closely on the Green Paper on Development and Planning.
The intended outcome of the White paper is a new national law, the land use bill.
The bill will replace inter alia the Physical Planning Acts and the Development
Facilitation Act. The ultimate goal is a legislative and policy framework that
enables govemment, and especially local government, to formulate policies,
plans and strategies for land-use and land development that address, confront
and resolve the spatial, economic, social and environmental problems of the
country.

Therefore, this White Paper and the forthcoming land use bill seek to further
clarify and expand on concepts faliing within the mandate of the Minister of Land
Affairs, some of which are already contained in the Municipal Systems Act. It is
hoped that this White Paper, the forthcoming Land Use Bill and the Municipal
Systems Act together will form a comprehensive framework for local authorities
embarking on integrative development planning. It will also provide the framework
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necessary for the land development activities of all sectors and spheres of
government and the private sector to be properly planned, taking into account the
overarching development needs of society.

Municipal Systems Act 32, 2000

Section 26e of the Municipal Systems Act (Act 32 of 2000) requires that part of
each municipality's IDP must be a spatial development framework. The Act also
spells out the minimum elements that must be included in a spatial development
framework. It also proposes that the spatial development framework operate as
an indicative plan, whereas the detailed administration of land development and
land use changes is dealt with by a land use management scheme, which will
actually record the land use and development permissions accruing to a piece of
land. The inclusion of the spatial development framework, with a direct legal link
to the land use management scheme, is an essential step towards integrated and
coordinated planning for sustainable and equitable growth and deveiopment.

Development Facilitation Act 67, 1995

The DFA was promuigated as an interim measure to bridge the gap between the
old apartheid era planning laws and a new planning system reflecting the needs
and prionties of the democratic South Africa. The Act, however, did not wipe the
slate clean with the result that the national and provincial laws relating to planning
promulgated before 1994 are still in existence. The DFA thus operates parallel to
the existing laws, until such time as they are replaced, as proposed by this White
Paper.

Gauteng Development and Planning Act 3, 2003

The Department of Development Planning and Local Government (DDPLG)
initiated a process to review the existing provincial development legislations,
hence the Gauteng Planning and Development Act 3 of 2003 and its regulations.
The provincial regulations are taking longer than anticipated; however it is crucial
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that while in waiting for these regulations, a Sedibeng District based land use
management system be prepared based on Gauteng Planning and Development
Act 3 of 2003 (be it enacted/gazetted by the Gauteng Provincial Legislature on 17
October 2003).

Progress made thus far is that, Lesedi Local Municipality receives numerous land
development proposals evaluated on merit as and when required in terms of their
approved and gazzetted Lesedi Town Planning Scheme, 2003. This system has
also been recently consolidated from a variety of town planning schemes.
Midvaal Local Municipality is also engaged in a not completed similar process,
while retaining the status quo of evaluating development proposals. Emfuleni
Local Municipality comprises Vereeniging, Vanderbijlpark and the predominantty
black areas such as Sebokeng, governed by variety of town planning schemes.

Therefore the major subject of investigation in pursuit of the above is to have

common processes with regard to land use management and control within the

Sedibeng area. This ascertains a critical need for coordination within the larger

district context, hence the establishment of an Integrated Land Use Management

System (LUMS) and regulations in respect of the whole Sedibeng District to ensure

the purpose of the said national and provincial policy and legislation, as well as the
implementation of and close alignment with the SDF in order to address issues of
land use rights.

1.2 Research questions

The research is conducted in order to answer the following questions:

What is Integrated Land Use Management (ILUM)?,

Which legisiative framework impinges on LUM in South Africa?;

Which benefits occur as a result of Integrated Land Use Management in the
Sedibeng District area 7,



= What recommendations can be made to address roles and responsibility
(interaction) chailenges between various stakeholders in so far as Land Use
Management in Sedibeng is concemed? and

* What recommendations can be made to Department of Development Planning
and Local Government and Sedibeng District Municipality with regard to the use
and management of land?

1.3 Research objectives

Flowing from the above-mentioned questions, the research intends to achieve the
following objectives:

To establish what land use management (LUM) entails in South Africa with
special reference to Sedibeng District areas;

To conduct an in-depth investigation into current South African LUM policy and
legislative framework in the context of Sedibeng District area;

To assess the importance of ILUM in South Africa, specifically for local
municipalities within the Sedibeng District;

To identify typical land use development and management constraints in
Sedibeng District; and
To provide a set of recommendations for the improvement from existing

problems, specifically to guide land use management for Sedibeng District
Municipality.

1.4 Hypothesis

Current planning systems within South African local municipalities are not
transformed. The systems are therefore complex, often unfair and inconsistent; and
numerous barriers impede the effective implementation of Integrated Land
Management (ILM) at the sphere of local municipality (Sedibeng District) and



requires decisions about resource allocation to contribute towards removal of these
barriers in support of Integrated Land Use Management Systems.

1.5 Research methodology

In order to conduct this research the following methods are adopted:

1.5.1 LITERATURE REVIEW

A theoretical part of this research consists of comprehensive utilization of available
literature on books, joumals, articles, proclamations and newspapers, including
electronic database available on the theme of LUM internationally and nationally.
Detailed literature is applied to examine the historical background of LUM in South
Africa. The theoretical framework thus created is then used as a background for
the empirical side of this research to reflect Sedibeng District area circumstances
and requirements.

Official documentation on local municipalities LUM systems were studied, and a
consent was obtained from necessary authonties and participants.

1.5.2 EMPIRICAL RESEARCH AND DESIGN

Examples of case studies were undertaken to cover the contextual conditions to
investigate this contemporary phenomenon. The case studies allow an
investigation to retain hotistic and meaningful characteristics of the real life events.
The scope of empirical investigations is however limited and is analytically
descriptive to Sedibeng District area. Documentation also includes site-specific
conditions; hence the following research strategies are intended to be pursued:

*» Under the guidance of study leader, semi structured questionnaire for
interviews were constructed using a compiled qualitative questionnaire to
obtain the opinions of groups of persons stratified into five categories
(residents, councilors, land use officials, planning consultants, and visitors).
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These stakeholders were selected in view of their poiitical, officiai and
business interests in small, medium and micro enterprises as well as the
informal sector.

« Sampling method was used to coilect required data from which one subject
gave the name of another subject, which in tum provided the name of the third,
and so on. This technique is used for finding research results and is based on
the assumption that a bond or link exists between the initial sample and others
in the same target population, allowing a series of referrals to be made within a
circle of acquaintance (Berg, 1988: 30). This method is essential to easily
interpret the findings and is indicative of the resuits of the broader picture.

1.5.3 PARTICIPANT OBSERVATION TECHNIQUE

The researcher’s involvement in the activities of planning as a planning official has
had much influence in identifying the Sedibeng District Municipality (SDM) land use
management systems (LUMS) as a key priority action plan in the Integrated
Development Plan (IDP) of the district with a view to ensuring common
understanding and consistency across all three participating local municipaiities
within the set time frames. His intimate theory, background and knowiedge of
procedures, problems and concems regarding land use management enabled him
to conduct studies in a familiar temitory and io offer recommendations for
improvement.

10



1.6 Outline of chapters

In pursuit of the above, the organization of this research is according to the following
chapters:

Chapter 1: Introduction

Chapter 2: Theoretical exposition of Land Use Management in South Africa

Chapter 3: Analysis and Evaluation of Sedibeng Land Use Management Systems

Chapter 4: Empirical Study into Sedibeng Land Use Management

Chapter 5: Conclusions and Recommendations
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CHAPTER 2: THEORETICAL EXPOSITION OF LAND USE MANAGEMENT IN
SOUTH AFRICA

2.1 Introduction

Many municipalities are currently faced with a delay in the development of land due
to vested rights granted in terms of the provisions of previous legislation. This is
mainly due to the perception that the provisions of the Development Facilitation Act,
No 67 of 1995 supercede previous legislation. in an attempt to inform municipalities
of all applicable legislation, its relation to each other, and how it influences current
land development practices, this research finds it fruitful to consider closely the
conception of what town planning schemes should aim at according to the
ordinances of the provinces which empower the preparation of such schemes.

The chapter explains that certain land uses or the manner in which these uses are
conducted in the country may be source of inconvenience or nuisance to others.
Because of this impact of one use upon others as well as for other reasons, use
zoning arose. Use zoning is dealt with at some length and grouping of uses into
different zones as usually carmied out in South Africa is mentioned. The reasons for
such grouping are also fully dealt with.

The chapter also documents case studies covering the range of Land Use
Management issues in South Africa. It explores the connections between the
past and the present and examines whether or not there may still be a niche for
better land use management in South Africa's future. These practical examples
are cited in order to illustrate how the processes, following on the various pieces
of legislation, impact on each other.

2.2 Defining land use change management

Against this background land use management has reached a stage where it now
requires definition and conceptualization. To use a simple structural analogy by
Godsckalk, Kaizer and Chapin (1995: 51), land use management can be visualized
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as a set of main integrated framework comprising three legs, which are social use,
market, and ecological values. Effectiveness in land use management as a local
govermnment responsibility depends upon integrating the use, exchange, and
ecological views of land into a balanced system. According to Godsckalk, Kaizer and
Chapin (1995: 51), the system is made up of two parts, namely:

* A land use change management model that incorporates structural concems of
human ecology and political economy theories through land use planning
concepts, and

* Planning discourse model that incorporates process concems of game theory
through participation and dispute resolution concepts.

LAND USE
PLANS AND
DECISIONS

MARKET _
S380 Y1008

Figure 1: Planning Discourse Model: Exchange among Land Use Game Players
(Godsckalk, et.al, 1995; 54).

Each leg-or value-is necessary. If social use values, as exemplified by neighborhood
and activity pattems, are not accounted for, then citizens will not accept planning. If
market values, as exemplified by profit-seeking real estate development, are not
accounted for, then city building cannot take place. If ecological values, as
exemplified by natural resource conservation, are not accounted for, then

development cannot be a sustained concept (Godsckalk, et.al, 1995: 52).

Therefore, according to Godsckalk, Kaizer and Chapin (1995: 52) land use
management process operates in the arena where consensus is hammered out over
the direction and meaning of change and desirable community response. This
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consensus-building process is as critical as technical analysis and design solutions.
5o, to achieve this consensus, the land planner engages in a community discourse
with market oriented developers, social use interests, and govemment officials, regu-
larly exchanging information, involvement, influence, and proposals in order to find
solutions to development problems and needs. This planning discourse model is a
central feature of the land use game, with elements of public education, bargaining,
persuasion, and reciprocal trades, in addition to its technical and analytical features
shown by Figure 1 above.

In very broad terms, Van Wyk (1999: 4) mentions that “land use management” is
concemed with the determination of principles and devices underpinning land
development as well as the management and regulation of land use in the different
spheres of govemment. Plan creation and application are included, as is the
changing of land use by procedures such as township establishment, rezoning and
the removal of restrictive conditions within the context of sustainable development.
The regulation and enforcement of principles and procedures by organs of the state,
other institutions and the public are necessary adjuncts to these processes.

Besides doing technical planning work, the land planner maintains and participates
in this discourse process which debates proposals for land use change, considering
land as a community resource to be allocated in accordance with consensus values
during the city building process (Godsckailk, et.al, 1995: 53). Thus, not only the
physical aspects of land use regulation, but also the social aspects, are reievant.

2.3. Use zoning and the effect of uses upon each other
According to Floyd (1996: 24), the town planning ordinances of all the provinces
except that of Free State lay down the aims of town planning schemes broadly as

follows:

“Every town planning scheme shall have its general purpose as coordinated and
harmonious development of the municipality to which it relates in such a way as will
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effectively tend to promote health, safety, order, amenity, convenience and general
welfare as well as efficiency and economy in the process of such development”

The Free State therefore based the ordinances for that province on the model of that
of the Transvaal This means that Free State Ordinance now gives no broad guide
as to the aims of schemes and leaves the door open to the extent and purpose of
any scheme prepared in the other provinces, schemes are restricted, albeit broadly
to comply with this section or one similar to it.

Prior to use zoning taking place a natural rough segregation of uses occurred in
South African cities and the larger the city the more marked this became (Floyd,
1996:63). Johannesburg may be used as the example for it is the largest city and the
first to embark on a town planning scheme which controlled use. After use zoning
had been in force for over 20 years, this natural segregation continued to take place
within the use zones. The zoning of the central area of Johannesburg is on broad
lines, permitting a variety of uses in each use zone. No paricular zoning in the
central area was attempted at the time the zoning took place. The use zones in the
central business area are general business with general industnal zones to the
south, east and west of the general business core (Floyd, 1996:64).

Figure 2 below illustrates the natural segregation of uses in the central area of
Johannesburg. The main core is the area principaily occupied by shops, offices, and
residence on the upper floors. To the north a predominantly office area is rapidly
developing and has expanded over the railway line. Southwards between the
industrial band and the shopping core is the motor-town area where new and
secondhand motor vehicles are sold.
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Figure 2: Johannesburg City Centre: Natural Segregation of Uses (Johannesburg
City Council, Tourists Brochure, 2002).

Due south and south-west is a large office area, where most of the insurance,
building societies and mining offices are located. Westwards of the central core is
the Indian trade area, largely fruit, and to the north-west is the large produce and
farmers' supplies zones. Beyond the Indian area and farmers' supply area there is a
light industrial area. This development has resulted in a concentration of employment
in the central area of the city, which is the main cause of its traffic and parking
probiems. Here the process of growth and change from use to use may be
particularly interesting in the case of Johannesburg because of a rapid growth. In
Johannesburg, there are provisions protecting non-conforming existing uses in
various Town Planning Schemes provided that an existing building or an existing
work which is not in conformity with the provisions of this scheme relating to the
erection and use of buildings and the use of land, may be used for its existing use,
and that subject to the provision than those relating to the erection and the use of
land and use of buildings, it may be altered, extended or rebuilt upon the same site
for the panrticular trade, business for which it is then being used.

In the Johannesburg Town Planning Scheme (1979: 44), provision is also given that
“a lawfully existing building or a lawfully existing work which is not in conformity with
the provisions of this scheme relating to the erection and use of buildings and the
use of land, may be maintained and may be used for its existing purpose and subject
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to the provisions of this scheme other than those relating to the erection and use of
buildings and use of land. It may be altered or rebuilt upon the area occupied by the
existing buildings and with the consent of the local authority, may be extended for
the particular trade, business, industry or purpose which constitutes its use."

There are certain uses beionging to a given use zone which may, however, cause
inconvenience, loss of amenity and economic damage to immediate surroundings
because of their situation or under certain circumstances aithough generally they are
a convenience to the neighbourhood. In many instances these uses leave a final
damaging balance even when the benefits are weighed against the disadvantages.

According to Van Wyk (1999: 24) such uses, if prohibited from a neighbourhood,
would result in grave inconvenience. In addition there are uses, which are a
convenience to the zone and whilst innocuous to surrounding property they may
themselves, depending on their situation, be detrimentally affected by the primary
uses. All these uses are generally deait with by the local authority granting them
special consent and for this reason are commonly termed consent uses. Examples
of such uses are given in the following table 1 below:

Use zone Primary Uses Consent Uses

Residential

Dwelling houses

Place of Public Worship, Places of
Instruction, Social Halls, Institution, Special

Buildings.

Business

Shops, Business Premises,
Dwelling Houses, Residential
Buildings, Places of Public

of
Halls,

Worship, Places

Instruction, Social

Cafes.

Industrial Buildings, Public Garages, Hotels,
Places of Amusement, Special Buildings.

Industrial

Industrial Buildings, Business

Premises, Shops, Public

Garages.

Dwelling Houses, Residential
Cafes, places of instruction, Social Halls,
Places of Amusement, Special buildings.

Buildings,

Table 1: Use zones of Primary and Secondary uses (Extract from JHB, town

planning scheme, 1979: 30).
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Consent therefore largely deals with uses whose operations are on small scale but it
is not necessarily restricted to this. Table 1 above indicates that many consent uses
in certain zones are uses, which are primary ones in zones demarcated principally
for them. A use may thus be treated as a primary use and this is usual where the use
is large or in the planning, it is known that the site is required for such a use or where
it is desired to preserve a site for a particular use. A small amount of this form of
particular zoning can be done with advantage in town planning schemes but if
carried to any extent the result will be many sterilised sites, as already explained,
and a scheme difficult to administer (Floyd, 1996: 72).

In pursuit of the above, it is worth noting that in South Africa there has also been
considerable advance in public opinion and legislation towards greater consideration
of “"social harm”. The use zoning powers given in the various town planning
ordinances of the provinces inherently contain the thought that non-conforming
existing uses must ultimately be terminated.

2.4 Legal aspects governing town planning schemes

On 23 February 2005 , the Minister of Finance, in his budget speech, stated that four
aspects of the development policy of the country are particularly critical, namely:

“We must address the bamiers to small business development and job creation that
anse from cumbersome municipal planning and approval procedures, or from overy
burdensome administration of tax laws, environmental legisiation or labour market
controls”.

In this statement reference is made to problems experienced in the field of town and
regional planning, namely that a dual approach need to be followed in terms of
planning law and environmental law in order to deal with land use applications. The
fact that there are two parallel processes to be followed results, not only in
management, but also in decision-making problems, to be addressed.
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The right to appeal to the Townships Board or the Administrator generally ensures
fair and reasonable treatment. It is usual to permit appeals from either aggrieved
applicants or aggrieved objectors against the decisions of the local authority.
According to Floyd (1996:74), there is no altemative method of dealing with these
uses which will give the same or even nearly the same flexibility and adaptability to
progress. The only practical altemative would be to treat them as uses permitted
under certain conditions. Conditions could then be standardised and embodied in the
scheme clauses. This method appears to simplify the dealing with consent uses and
may even do so for a short period. It cannot be made applicable to the many
variations as it is rather rigid. Secondly every time technical progress takes piace the
regulations containing the conditions must be amended to keep pace with this
progress. Hence there results continuous amending of regulations or the scheme
clauses and generally in the end this method proves to be rigid and cumbersome. It
can never be applied to take in the personal preferences, likes and dislikes of the
adjoining owners as in the case of the consent method.

To a person who lacks ingenuity and who is not a good town planning administrative
official the consent method is full of difficulties and the best results are not obtamned
from it. Obviously the best results are obtained when the local authority is well
advised professionally and when it predominantly acts on this advice. Councilors are,
with consent uses as in other matters, often placed under pressure. Wire-pulling
takes place and probably can never be eliminated in any system of representative
govemment.

For this reason some provincial officials have expressed the opinion that consent
should be exercised by the Administrator (Van Wyk, 1999: 30). if this is adopted
without an appeal the resuits will obviously be worse than when the local authority
has the power to consent. The professional advice available to a local authority is
generally as good as that available to the Administrator. Sometimes the one and
sometimes the other makes use of less capable advice but the general result will be
nearly the same with perhaps the balance in favour of the larger local authorities.
Whilst the Administrator and the Executive Council may be free of local pressure to
some extent, they are also remote and not answerable to the local voters.
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The appeal has a sobering effect on the body that has the power to consent. If the
consent power is to be administered by the Administrator then there should be a
board of appeal but even then the results will not generally be as good as when the
local authornity has the power of consent and the appeal is to the Townships Board.
The provinces differ in their approach as in some the appeals are to the Townships
Board whereas in others they are to the Administrator (Floyd, 1996, 76). Experience
shows that, a Townships Board better handles appeals. The Executive Councils are
bodies of political men and do not have the knowledge or experience which a
Townships Board possesses in these matters. Their decisions tend to be popular
ones and not technically correct decisions.

There is a difference of approach to non-conforming existing use in the ordinances of
some of the provinces. For example:

2.4 1. GAUTENG

Section 44 of the Gauteng Town Planning and Townships Ordinance 15 of 1986 as
amended by Development and Planning Act, 2003, sub-section (3), reads as follows:

“If any land or building except a building in respect of which in terms of paragraph (c)
section 49, no compensation is payable or used by the owner thereof on the date on
which the Administrator notifies by proclamation in the gazette that a coved and if
such use constitutes a breach of any of the provisions of otherwise lawful such
owner shall, unless the land or building is taken by the local authority in terms of sub-
section (2) of this section, have the right to continue using such land or building for
the purpose for which he was using it on the aforesaid date;, provided that such
scheme may provide that such right shall lapse if such land or building is not used
during a specific period and if such land or building is not used during such period
such right shall automatically lapse on the expiration of that perod. In any
proceedings in which it is alleged that such right has lapsed as aforesaid the person
claiming the right shall prove that it has not lapsed.”
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2.42 FREE STATE

In the Free State Ordinance 9 of 1869, Section 41 (3) reads as section 44 of the
Gauteng Town Planning and Townships Ordinance. According to Van Wyk (1999:
88), the ordinances of the Free State provide for compulsory termination coupled
with payment of compensation. Power is given to take land or buildings for the
purposes of the scheme if acquisition thereof is necessary for or ancillary to the
proper carrying out of the said scheme. if the non-conforming existing use is not
terminated it is protected. The owner shall have the right to continue using the
building or land for the purpose for which he was using it on the date on which the
Administrator notifies by proclamation in the gazette that the scheme has been
approved. Provision is made that a scheme may provide that such right shall lapse if
not used for a specified period. Whilst this protection of the non-conforming existing
use probably does not include the right to extend the building or re-erect it, it seems
to include the right to alter and repair such building.

2.4.3. KWAZULU NATAL

Natal Ordinance 27 of 1949, Section 47 (1) and (4) enables provisions to be inserted
in @ scheme and which briefly restrict density, coverage, space about buildings,
design and extemnal appearance and use. Sub-section (3) reads as follows:

A scheme may include a schedule setting, out the use or uses to which any land or It
at any given date, and upon such scheme coming into operation it shall be presumed
until the particular use mentioned at the said date."

Sub-section (4) reads:
The provisions to be inserted as aforesaid may -
(a) differ as respects different parts of the areas to which the scheme applies; and

(b) be made available , either with or without modifications, to existing buildings as
well as to the future buildings."
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Section 61 (1) deals with matters excluded from compensation but the proviso to this
protects existing use. This reads as follows:

“Provided that compensation shall be payable where and also upon enforcement of a
referred to in paragraph (g), which required that any building shall be used in a
manner different from that in which it was being used at the date upon which the
scheme took effect and such use has been continuous up to the date of
enforcement.

The Natal Ordinance, provision is made which protects a non-conforming existing
use in the interim stages during the preparation of a town-planning scheme. Power is
given to a local authority to remove an existing use not in conformity with the scheme
and after six months' notice to remove a building at the owner’s cost. Existing uses
may be restricted under section 47 but under section 61 compensation is payable for
any restriction of an existing use. If action is taken under paragraph (g) of section
67(1), which restricts the manner in which buildings are used, compensation must be
paid in the case of non-conforming existing uses. A nonconforming existing use is
thus fully protected in the interim stage but can be restricted after a scheme is
approved.

There is no lapsing provision as in the case of the Gauteng and Free State, but the
provision in section 61 seems to indicate that if a use lapses after approval of the
scheme its protection or right immediately ceases. No lapsing operates in the interim
stage nor does it operate before this stage, because the words used in section 67(3)
are "before the resolution" and not "on the date of the resolution”.

2.4.4. CAPE PROVINCE

The Cape Ordinance 15 of 1985 as amended from time to time including Ordinance
17 of 1995 protects non-conforming existing uses during the interim stages of the
preparation of a town planning scheme. Further power is given for the local authority
to consent of the Administrator of a use in conflict with the provision of the scheme.
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Section 35(4) provides that where a scheme prohibits land or 10 any particular use or
uses but permits any such use, to can such period may only be extended with the
approval of the of the Administrator. Any buildings failing under this may not, except
with the consent of the Administrator be altered, extended or re-erected. It is now in
my view that no mention is made of cases where the termination period is provided
in @ scheme. It is assumed that these can continue. Perhaps the intention is that all
schemes should include such a termination penod. The model clauses drawn up by
the provincial officials do not include any such clauses to date.

Powers pending approval of a scheme; Section 57 (3) reads as follows:

“No person shall use or permit the use of any land or building for a purpose for
which, or in a manner in which, it was not used on the first day of June, 1950, or on
the date on which this chapter becomes applicable to the local authority, whichever
is the later date, or if such building was erected after such date, for a purpose orin a
manner other than that for which it was erected, unless -

(a) he shall have obtained written confirmation from the local authority that such use
would not conflict with the proposed provisions of a scheme in course of preparation
or awaiting approval, or

(b) if such use does so conflict with such proposed provisions, the local authority
shall with the consent of the Administrator have approved such use, provided that if it
is in any proceedings aileged that any land or building was on the first day of June,
1950, not used for a specified purpose or in a specified manner, the onus of proving
that it was on such date used for such purpose or in such manner, shall be on the
person who uses it or permits the use thereof for such purpose or in such manner.”

It seems that the Cape o