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ABSTRACT

This study was prompted by the large number of stateless persons in the world. Of
particular significance, this study is in light of those Africans who are stateless in
Africa. African unity remains an ideal as envisaged by Pan Africanists such as
Kwameh Nkrumah who fought for a “United States of Africa” and Steve Biko
amongst others, who fought against Apartheid. To-date the African continent still
has Africans who have no nationality. This study, therefore, takes an unconventional
and philosophical approach in addressing the problem of statelessness in South
Africa and in turn, Africa. In addition, the study examines the overarching
international and regional human rights standards that seek to protect the right to
a nationality. These are juxtaposed against the domestic laws of the United
Kingdom, Kenya and South Africa through a comparative study. The study suggests
that it is imperative to have in place, legal and administrative solutions to combat
statelessness until the goal for a “United States of Africa” is realised. This would
include establishing a Statelessness Determination Procedure to assist in identifying
those who are stateless as advanced by the Statelessness Conventions and
furthermore by ensuring that new cases of statelessness are curbed by entrenching
the right to a nationality from birth not just based on jus sanguinis but also allowing
Jus soli where a child is born “at risk” of statelessness. This study suggests that
Member states would also need to incorporate safeguards in their domestic laws to
address existing cases of statelessness and the prevention of new cases of
statelessness.Training for immigration officials is also found to be key to guarantee
that there is a broader understanding of the nature of statelessness, what
constitutes a stateless person and the fact that a stateless person is not by
deduction an illegal immigrant. The principles and spirit of wbuntu and African
communalism are recommended for use as part of the building blocks that can
underpin the development of the administrative and legal frameworks pertaining to
statelessness in South Africa and Africa. The old age adage as espoused in most
vernaculars “Muthu ndi muthu nga vhanwe vhathu, umuntu ngu muntu nga banye
bantu, Motho ke Motho ka bangwe batho”..elc, literally translates to mean that “a
human being is a human being because of others” alternatively “I am because you
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are”. This adage is the cornerstone of who Africans are and it is for this reason that
this study seeks to address the issue of statelessness in relation to Africans
differently. The study finds that in addition to the recognition and application of
ubuntu and African communalism as values that may be used to reinforce legal
reform, Supranationalism and the establishment of an African Union jurisprudence
are also avenues that may be pursued in order to address statelessnes in (South)
Africa and in turn Africa. This study is the first to address the issue of statelessness
in South Africa and in turn Africa by advocating for the adoption of the principle of
ubuntu as a constitutional value and African communalism to underpin the
legislative reforms required to ensure that the right to a nationality is realised in

South Africa and in the African continent.

Key words: ubuntu, African communalism, statelessness, nationality, immigration,
administrative law, constitutional value, supranationalism, African Union

jurisprudence.
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Chapter 1: Introduction

We all want a United Africa, united not only in our concept of what unity connotes
but united in our common desire to move forward together in dealing with all the
problems that can best be solved only on a continental basis.!

1.1 Background

To have a nationality is something that typically occurs automatically for a person.
Ordinarily, a person acquires nationality at birth or by descent.z Nationality by
descent is derived from the nationality of the father and/or mother regardless of the
place of birth (jus sanguinis): Nationality by birth is obtained through the country
in which a person is born (jus soff).* Occasionally, a person may acquire nationality

through an administrative process such as naturalisation,s registration, or marriage.s

Nationality is assumed in sovereignty as it is the link or connection between a
country and its national.” Countries enjoy the sovereignty to control their borders
and to regulate the entry, residence and exclusion of persons within their territory
for reasons such as the protection of their economic interests and state security,
amongst others.e Generally, nationals have automatic rights of entry, exit and
residence, as well as access to the local economy and state services. Governments
have, however, increasingly sought to clamp down on irregular migration, which
they regard as a violation of their national laws, as well as a threat to their

sovereignty, security and economy.®

Nkrumah Kwameh Nkrumah's OAU Address on the 24 th May 1963.

Sections 2 & 3 of the South African Citizenship Act 88 of 1995.

Durward and Sandifer 1935 American Journal of International Law 248.

Durward and Sandifer 1935 American Journal of International Law 278.

Section 4 of the South African Citizenship Act of 1995.

Section 5 of the South African Citizenship Act of 1995.

Keightley 1998 SAJHR 411.

Ngandwe 2013 Potchefstroom Electronic Law Journal 429.

Long In harms way: The irregular movement of migrants to Southern Africa from the Horn and
Great Lakes regions 5.
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Immigration control is becoming a central focus of law-making, politics, economics
and policy debates in migrant-receiving states all over the world leading to the

numbers and categories of migrants’ subject to arrest, detention and deportation.z°

The recognition or non-recognition of nationality is based on the domestic law of
the state concerned and generally speaking, matters of nationality fall within the

exclusive domain of the state concerned.:

There are, however, persons who do not have a nationality or are unable to establish
a link between themselves and a country.22 Such persons are deemed stateless.
Some people are born stateless, while others become stateless.:: The Convention
Relating to the Status of Stateless Persons of 1954 defines a stateless person as "a
person who is not considered as a national by any state under the operation of its

law" .14

Before exploring further into issues of statelessness, the concept of wbuntu as a
constitutional value under the Constitution of the Republic of South Africass is
examined as a possible consideration which may be used to underpin the quest for
legal reform to address statelessness in South Africa and the use of African
communalism to underpin reform in the African continent.2¢ Secondly, an
examination of the international and regional frameworks that govern the right to a
nationality is undertaken.” Thirdly, a comparative analysis of the United Kingdom
and Kenya will shed more light as to how statelessness is dealt with in those chosen

jurisdictions.1s

Lastly, the South African legislative and administrative frameworks are examined in

order to juxtapose these against the UK and Kenya and as such check for compliance

10 De Genova and Peutz The Deportation Regime. Sovereignity, Space and Freedom of Movement
1; Keightley 1998 SAJHR 412.

11 Weis Nationality and Statelessness in International Law 65.

12 Foreword to Conklin Statelessness: The Enigma of an International Community.

13 UNHCR http://www.unhcr.org/stateless-people.

14 Article 1 of the Convention Relating to the Status of Stateless Persons (1954).

15 Constitution of the Republic of South Africa 108 of 1996.

16 See Chapter 2.

17 See Chapter 3.

18 See Chapter 4.



or non-compliance as benchmarked against the international and regional

frameworks and the resulting comparative study.

The South African constitutional framework within which immigration legislation
policy functions, provides for the respect, protection, promotion and fulfilment of
the rights in the Bill of Rights® by the state. This pertains to all those who live within
the South African borders.2: It is thus submitted to invariably include those that are
stateless in South Africa. Furthermore, in examining statelessness through a
decolonial perspective, the principles of ubuntu and the African communalism are
regarded as pertinent to the fight against statelessness. This is due to the fact that
there exists a link between statelessness and colonialism.22 This analysis would
assist in the identification of possible solutions for statelessness in South Africa and
in turn Africa. This is because one is inclined to question how an African can be

stateless in (South) Africa?

In essence, this study seeks to investigate what remedial actions would need to be
taken in order to address statelessness in South Africa and in turn Africa, using the
principles of vbuntu and African communalism to underpin the development of the
law in relation to statelessness. Geduldz explains the mandatory obligation that the
courts have to develop common law and customary law, and the significance of
ubuntu as a constitutional value and the importance of its role in the development
of common and customary law in line with the spirit and purpose of the Bill of
Rights.

This study does not seek to claim that a decolonised perspective using ubuntu as a
constitutional value, and African communalism are the panacea to addressing the

issue of statelessness in (South) Africa nor does it seek to proclaim that a

19 See Chapter 5.

20 Section 7(2) of the Constitution of the Republic of South Africa, 1996.

21 Mokgoro 2010 Stellenbosch Law Review 221.

22 Manby Citizenship Law in Africa: A comparative Study 22.

28 Geduld wBuntu as a constitutional value: A social justice perspective 3.

24 Section 39 of the Constitution of the Republic of South Africa, 1996 provides that the courts
must promote the values that underlie an open and democratic society when interpreting the
Bill of Rights.
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decolonised perspective and African communalism are the only unique ideologies
suitable to address statelessness continentally. It, however, submits that the
principles of wbuntu as a constitutional value and African communalism as an
ideology may be used to underpin the development of the laws pertaining to
statelessness in South Africa and Africa from a humanistic perspective. These are
proposed as possible avenues for solutions that may be considered in dealing with
statelessness in South Africa and Africa as a whole bearing in mind that
statelessness is not a uniquely South African or African problem but a global

problem.2s

For the purposes of this study, the decolonised perspective does not focus on the
process whereby colonial powers transfer institutional and legal control over their
territories and dependencies to indigenously based, formally sovereign, nation-
states, but it focuses on the movement for moral justice and political solidarity
against imperialism.2 The meaning of decolonisation has evolved over time, and it
is for this reason that an unconventional method of decoloniality has been deployed
in an attempt to fulfil the promise of its humanistic ideals and modern citizenship
and to create the conditions for international competitiveness.2” These are ideals
that arise based on what Nkrumah calls African communalism which arises from the
fact that, in Africa, a man is regarded as primarily a spiritual being, a being endowed
originally with a certain inward dignity, integrity and value.z It is on this basis that
a decolonial lens is used as a means of scrutinising the issue of statelessness and
its possible link to coloniality and proposing recommendations for the combating of

statelessness using a non-conventional perspective.

Taking into consideration pre-colonial Africa, one is inclined to aver that it is absurd

to have an indigenous African, stateless in Africa. The so-called "scramble for Africa"

25 Van Waas, Nationality Matters: Statelessness under International Law (School of Human Rights
Research Series 2008) 10; Van der Burg 2006 Law, Democracy & Development 82.

26 Duara Decolonisation: Perspectives from Now and Then 4; Motshabi Strategic Review for
Southern Africa 104.

21 Duara Decolonisation: Perspectives from Now and Then 5; Nzongola-Ntalaja 2014 African
Journal of Democracy and Governance 32.

28 Duara Decolonisation: Perspectives from Now and Then 71.
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from 1876 to 1912 led to the creation of states in Africa on a somewhat random
basis, as Africa was regarded as terra nullius (nobody’s land).2° Pakenham provides

insights into the pre-colonial:

where Europeans pictured most of the continent as vacant legally res nullis, a -no
man’s land. ...the scramble gave Europe virtually the whole continent, Africa was
sliced up like a cake.s3°

The claim that Africa was no-man’s land or an empty land was further supported by
the migratory theory regarding Southern Africa, espoused by Sir George Mc Call
Theal.3t He postulated that Africans migrated from the North, suggesting that there
originally were no Africans in South Africa. Neluvhalani indicates that Africans
originated from Africa and did not migrate to the Southern tip of the African
continent.32 Be that as it may, the random borders and haphazard allocation and
refusal to grant nationality has led to conflicts, which have caused severe human

rights violations on the African continent.ss

It is submitted that that dealing with the issue of statelessness using a decolonised
perspective, ubuntu and African communalism is possibly one of the ways in which
such historical human rights violations may be addressed in as far as South Africa

and Africa are concerned.

29 Introduction in Pakenham The scramble for Africa.

30 pakenham The scramble for Africa 5; Maylam History after apartheid 3.

81 Van Jaarsveld From Jan van Riebeeck to Vorster 1652-1974: An Introduction to the History of
South Africa 18. See also The Past and Future of the Kaffir Races (1866), W. C. Holden was one
of the early writers on South African history to publish a book that used the theory of empty
land as an explanation for landownership in South Africa. In order to legitimise European
settlement in South Africa. Holden argued Europeans and the Bantu tribes had entered South
Africa at roughly the same time and that up until that point South Africa had mostly been an
“empty land”. The theory outlined by Holden claimed that the Bantu had begun to migrate
southwards from present-day Zimbabwe at the same time as the Europeans had begun to
migrate northwards from the Cape settlement, with the two movements finally meeting in the
Zuurveld region between the Sundays River and the Great Fish River. This, the theory claimed,
gave equal right to the land to whoever could take ownership of it, with force, and maintain
that ownership. He claims that there were, therefore, no “original” inhabitants with an “original”
right to the land, only two migrating groups who had equal claim to it.

82 Neluvhalani Examining the Migration Theory of Black Africans into South Africa: A Decolonial
Perspective 18.

8 ACHPR The Right to a Nationality in Africa 5.
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Mbembes3+ posits that it is clear that the boundaries inherited from colonisation were
not defined by Africans themselves and contrary to a common assumption, this does
not necessarily mean that they were arbitrary but that their establishment antedated
the Congress of Berlin, whose objective was to distribute sovereignty among the
different powers engaged in dividing up the continent. This statement supports this
study by highlighting the historical link of the colonial era and the displacement of

Africans.
1.2 Research questions
In light of the above background, this study seeks to answer the following questions:

(a) Should the legal and administrative framework be reformed in light of the

decolonised perspective as underpinned by ubuntu and African communalism?

(b) What are the international and regional legal frameworks relating to the

reduction and prevention of statelessness;

(c) What lessons (if any) can be gleaned from a comparative analysis of the

legislative framework, policies and practices in the United Kingdom and Kenya?

(d) To what extent does the South African legal and administrative framework on
immigration comply with international and regional human rights standards relating

to the reduction and prevention of statelessness?
1.3 Decolonised perspective, Ubuntu and African Communalism

Africa is one continent, one people and one nation.s3s

It is acknowledged that statelessness in Africa and around the world has several
causes such as discriminatory laws, racial, religious and ethnic discrimination.s¢ It is
submitted that by acknowledging the colonial history and its impact, this may assist

in identifying possible solutions for the South African and African context.

34 Mbembe and Rendall 2000 Public Culture 259.
85 Nkrumah Kwameh Nkrumah's OAU Address on the 24 May 1963.
36 ISI The World's Stateless 60; Goldston "Legal Approaches to Combating Statelessness" 2.
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There is a consensus that one of the causes of statelessness in Africa includes the
legacy of colonialism and the impact of restrictive post-colonial nationality policies.s”
Africa’s colonial history has "made the rules governing the transition to
independence and the rules of state succession particularly sensitive in the context
of citizenship law".38 This had an impact on inhabitants whose borders were altered
during the colonial period or the determination of where someone belongs, whose
parents came from another part of a common colonial territory and who migrated

as part of colonial policy".®

The study reiterates that it does not allege that statelessness is a " South African
only issue nor an African only issue".* It recognises that colonialism contributed to
the problem of statelessness in South Africa and Africa and as confirmed by Muller,
statelessness in Africa can be linked to a state’s colonial history.4 She also adds that
migration over generations, protracted displacement caused by conflict, the
migration of unaccompanied minors, systematic discrimination against certain
population groups, changes in state borders and discrimination based on gender,
ethnicity and religion also contributed to the problem of statelessness in Africa and
the SADC region.#2 This supports the proposition that this study makes in that the

haphazard colonial boundaries contributed to the alienations of Africans in Africa.

A decolonial perspective is used as a lens# in order to identify traces of coloniality.4
It highlights "zones of being", where colonialists and their descendants live, and the
"zones of non-being"”, where the majority of poor South Africans find themselves
coexisting with poor migrants from other parts of Africa.ss It is submitted that as

they are unable to prove their nationality, it is in these "zones of non-being" where

87 Manby Nationality, Migration and Statelessness in West Africa: A study for UNHCR and IOM 6.
George and Elphick Statelessness & Nationality in South Africa 8.

38  Manby Citizenship Law in Africa: A comparative Study 20.

89 Manby Citizenship Law in Africa: A comparative Study 21.

40 The UNHCR estimates that there are at least 10 million people globally who are stateless.

41 Muller "Legal Identity for all: Ending Statelessness in SADC" 141.

42 Muller "Legal Identity for all: Ending Statelessness in SADC" 142.

48 Sibanda Unmasking the spectre of xenophobia: experiences of foreign nations living in the zone
of non-being': a case study of Yeoville 13.

44 Sithole ACHILLE MBEMBE: Subject, Subjection, and Subjectivity 15.

4 Sibanda Unmasking the spectre of xenophobia: experiences of foreign nations living in the zone
of non-being’: a case study of Yeoville 15.
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some of the stateless persons may be found as they live marginalised lives far from

"zones of being" in fear of arbitrary arrests and detention.

This study aims to contribute to existing knowledge on statelessness differently, by
using a decolonial perspective as underpinned by ubuntu and African communalism
to argue for the protection of stateless persons in (South) Africa in the current
democratic dispensation, where all persons who live in South Africa are “supposed”
to have a sense of belonging.+ For those Africans who are stateless in South Africa,
it is submitted that South Africa has an obligation to protect them and this inclination
to protect and cater for the stateless persons is supported by the underlying African
and constitutional values and the Bil/ of Rights which enshrines the rights of all
people who live in South Africa and affirms the democratic values of human dignity,

equality and freedom for all.+”

It is further submitted that uvbuntu may be used to argue for the case of the stateless
persons in South Africa, in that the adage strengthens the argument for a more
inclusive and protective community where all persons are recognised as equal, and
all persons look out for and look after one another.* The context of ubuntu provides
a basis for "oneness" and "unity". In contrast, the issues on xenophobia and
xenophobic attacks in South Africa* contradict and seek to tarnish the very core of

the philosophical underpinnings and values of ubuntu and African communalism.

This study does not provide a detailed discussion and analysis of xenophobia.
However, it is acknowledged that the "African on African" violence goes against the

very notion of what ubuntu and African communalism advocate for. The goal of the

46 Preamble of the Constitution of the Republic of South Africa, 1996. Furthermore, the
philosophical underpinnings of the adage “ Vhuthu (Tshingona), uBuntu (Nguni), Botho (Koni)”
(hereinafter referred to as "uBuntu”) may also be used as a basis to question the current realities
of a situation where “an African is stateless in Africa”. When the meaning of the uBuntu adage
is extended (this adage exists in most, if not all, South African indigenous nations) it states that,
“muthu ndi muthu nga vhathu (Tshingona), umuntu ngu muntu nga banye (Nguni), motho ke
motho ka batho (Bakone)”. Loosely translated, this means that “a human being is a human
being because of others”.

47 Chapter 2 of the Constitution of the Republic of South Africa, 1996.

48 An idiom that exists in the African culture and explained in footnote 45 above.

49 Mogekwu 2005 Ecquid Novi 10; Xenophobia is the fear or hatred of foreigners or strangers and
is embodied in discriminatory attitudes and behaviour and often culminates in violence and
abuses all types and exhibitions of hatred; Crush 2000 International Migration 103.
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study is to highlight the need for the identification of stateless persons, and where
possible establish where they originate from through the generations. In doing so,
it is submitted that this would allow stateless persons through government
intervention, to establish contact with their countries of origin. Should they have a
valid claim or show a link, government assistance may be offered to establish formal
links with their country of origin in order to assist them for their return, where
possible. This would be established by tracing the origins of previous generations.
However, where a stateless person has established long ties with the country of
habitual residence, the state would have to assist those who are stateless through
the naturalisation processes. Supranationalism is investigated as a possible solution
using the existing bodies such as the African Union, to ensure implementation of
measures that can assist in curbing statelessness and eventually preventing

statelessness in the African continent.so

The Convention Relating to the Status of Stateless Persons of 19545t and the
Convention on the Reduction of Statelessness of 1961 (1954 and 1961
Conventions)s> are reviewed in order to shed light on the international framework
on Statelessness. This will be used to provide the legal basis upon which the South
African legal and administrative frameworks on the right to a nationality may be

reassessed against in line with its human rights based constitutional disposition.
1.4 How Statelessness occurs

Leaving aside the decolonised perspective, ubuntu and African communalism, the
reality is that there is no single event that results in statelessness. There exists a
"bewildering series of sovereign, political, legal, technical or administrative

directives or oversights that may result in a lack of nationality".* Lack of

50 See discussion under Chapter 3.

51 See discussion under Chapter 5 para 5.4.4.
52 See discussion under Chapter 5 para 5.4.4.
53 Kingston 2013 Human Rights Review 74.



documentation is usually one of the issues that brings statelessness to the fore in

circumstances where individuals seek access to their rights.>*

Statelessness arises in a variety of contexts. Some are stateless in situ,* these are
stateless persons who are "in their own country" which means that they have strong
or stable ties through birth or long term residence with the country in question.ss
Some have migrated or had a migratory background and the migrant loses or is
deprived of, his/ her nationality without having acquired the nationality of habitual

existence.>

With the refugee crisis affecting most countries, including South Africa,ss the
regulation of immigration-related issues, such as human security, access to
nationality and the consequences of statelessness has become of great
significance.s® A lack of international consensus over who exactly is to be considered
"stateless" remains a major stumbling block.® On the one hand, it is accepted that
"a person who is not considered as a national by any state under the operation of
its law", falls under the definition of de jure statelessness.&t On the other hand, a
person who "lacks the ability to prove his/her nationality" is de-facto stateless, which

is a situation where the person is unable to establish a link with a specific country

5 George and Elphick Promoting Citizenship and Preventing Statelessness in South Africa 10. Such
individuals will ordinarily not identify their problem as one of access to nationality or as
statelessness, but rather as an inability to access a birth certificate, an identity document, a
passport, social services or economic participation. This may lead to arrest and detention
without access to legal assistance.

% In situis Latin for “in the original place” or “on site” according to the Oxford Dictionary.

5% Gyulai 2012 European Journal of Migration and Law 279.

57 Of great concern, is that children make up the greater part of persons who are at risk of
statelessness, even though they are, in principle, protected under international human rights’
standards and the Constitution of the Republic of South Africa, 1996. Under International Law
and the South African constitution, the best interests of the child are most important and need
to be of primary concern. This is since “the right to a nationality from birth” is a right that is
entrenched in the Constitution of the Republic of South Africa, 1996 and the Convention for the
Rights of the Child (1989).

%8 For a more pointed discussion on Statelessness in South Africa see Chapter 5.

59 UNHCR The State of the World's Refugees, A humanitarian Agenda 2.

60 Vlieks Contexts of statelessness: A study of ‘statelessness in situ’ and 'statelessness in the
migratory context’in Europe 6.

61 De jure statelessness manifests itself in a person who has no legal claim to a nationality of any
state; Elphick “Statelessness” 535-538.
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with certainty.s2 In the case where there appears to be no country that considers
the person as a national, then the status changes from de-facto to de jure

statelessness.¢:
1.5 Consequences of Statelessness

Statelessness leads to hardships, and it affects a person’s dignity and identity.s
Statelessness may affect the integration of people into society, contribute to
discrimination and produce community tensions.¢s Stateless persons do not fit within
the conventional international legal order where nationality, constituting the
common link between the individual and international law, establishes which country
is responsible for their protection.¢ It is submitted that due to their statelessness,
stateless persons are incapable of exercising their most fundamental human rights.
Based on this reason, statelessness has been described as a legal vacuum.&” It is a
widespread problem, increasing worldwide and has various overwhelming legal,
social, economic and psychological consequences for those affected by it.s¢ These
are some of the consequences that make stateless persons vulnerable to human

rights abuses

62 De facto statelessness manifests itself in a person who has a legal claim to a nationality under
the law but has no proof of that claim; Tucker 2014 Tilburg Law Review 276.

63 Tucker 2014 Tilburg Law Review 278. Massey UNHCR and de facto statelessness 5.

64 Bianchini The Implementation of the Convention Relating to the Status of Stateless Persons:
Procedures and Practice in selected EU States 9.

65 Vlieks Contexts of statelessness: A study of ‘statelessness in situ” and 'statelessness in the
migratory context’in Europe 4.

66 Bianchini The Implementation of the Convention Relating to the Status of Stateless Persons:
Procedures and Practice in selected EU States 9.

87 Amuur v France 19776/92 para 51; The applicants asserted that their detention had no legal
basis, whether under the French legislation in force at the time or under international law. They
had found themselves in a legal vacuum in which they had neither access to a lawyer nor
information about exactly where they stood at the time.

68 Conklin Statelessness.:The Enigma of an International Community Statelessness Foreword.
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1.6 The extent of Statelessness

The extent of the problem in South Africa may be extracted from the Universal
Periodic Review (UPR).¢® The UPR is aimed at improving human rights situations on

the ground.

Under this UPR mechanism, the human rights situation of all UN Member states is
reviewed every five (5) years, and recommendations are made to the state under
review to address any human rights-related issues. In 2017, member states
recommended that South Africa should address the lack of protection and
prevention of stateless persons in the country by ratifying the 1954 and 1961
Conventions. In addition, it should continue its efforts to combat acts of racism,
xenophobia and discrimination against immigrants and non-nationals. The
improvement of access to registrations of children at births in order to prevent child
statelessness regardless of the immigration status or nationality of the parents was
highlighted as key.” Furthermore, South Africa should refrain from the deprivation
of citizenship through the blocking of identity documents and it should establish a

dedicated procedure to identify stateless persons.™

The former United Nations High Commissioner for Refugees (UNHCR) stated that
the exact number of persons without nationality is not known but that
"Mozambicans make up a large contingent of stateless people in South Africa".?
While precise numbers of undocumented arrivals are inherently difficult to quantify,
the extent of undocumented arrivals is exemplified, at least in part, through the fact
that South Africa receives the largest number of individual asylum-seeking

applications of any country in the world.” It can be pointed out that the

69 HRC Working Group on the Universal Periodic Review at paras 139.21 and 139.22. UNHRC 2017
Working Group on the Universal Periodic Review https://www.
ohchr.org/EN/HRBodies/HRC/Pages/NewsDetail.aspx?NewsID=23023&LangID=E. For a more
pointed discussion on Statelessness in South Africa see Chapter 5.

0 HRC Working Group on the Universal Periodic Review at paras 139.21 and 139.22. UNHRC
2017 Working Group on the Universal Periodic Review  https://www.
ohchr.org/EN/HRBodies/HRC/Pages/NewsDetail.aspx?NewsID=23023&LangID=E.

L LHR States Ask South Africa to Give Rights to The Stateless (2017).

72 George and Elphick Statelessness & Nationality in South Africa 28.

3 Tay Caught in a Gap? An Examination and Human Rights Assessment of Immigration Detention
Laws and Practices in South Africa 3.
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recommendations made by member states through the UPR process for South Africa
to address statelessness may trigger reforms which will restore human dignity to

the stateless people who live in South Africa.

Statelessness has not gone unnoticed, globally. The 2014-2024, 10-year Global
Campaign (Global Action Plan)# seeks to resolve existing major situations of
statelessness, prevent new cases of statelessness from emerging, to better identify
and protect stateless populations. This puts pressure on policymakers, at a national

level, to reduce, prevent and ultimately end statelessness.?

To this end, an international call was made to all countries by the former United

Nations High Commissioner for Refugees, Guiterres, to end statelessness as follows:

Statelessness is a profound violation of an individual’s human right. It would be
deeply unethical to perpetuate the pain it causes when solutions are so clearly
within reach. The Global Plan sets out a strategy to put a definitive end to this
human suffering within 10 years. I count on your support to help make this
ambitious goal a reality.”

This study observes that states are being encouraged through the Global Action
Plan to take up the challenge to address statelessness and to ensure that their
nationality laws incorporate mechanisms to identify, protect and eventually, prevent

statelessness.

The UNHCR states that the estimated number of stateless persons is at least ten
(10) million around the world and it remains a legal invisibility which makes data
gathering difficult and therefore, the true number of stateless individuals is not
known.?” Hardly any or a few legal mechanisms exist to cope with stateless persons
in South Africa, as in most African countries.”® The UNHCR has accepted that

stateless persons might receive protection by states legislating formal procedures

74 UNHCR Global Action to End Statelessness 2. UNHCR Global Action to End Statelessness 2014-
2024.https://www.unhcr.org/protection/statelessness/54621bf49/global-action-plan-end-
statelessness-2014-2024.html.

75 Vlieks Contexts of statelessness: A study of 'statelessness in situ’ and 'statelessness in the
migratory context’ in Europe 4.

76 UNHCR Global Action to End Statelessness Preamble.

7T Conklin Statelessness: The Enigma of an International Community Statelessness 4.

78 George and Elphick Promoting Citizenship and Preventing Statelessness in South Africa 2.
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to determine who is stateless and by integrating such legislated procedures into
existing administrative procedures.”® Adopting the guidelines in the Global Action
Plan assists in forging a positive way forward in relation to the attainment of a

nationality and curbing statelessness.
1.7 Existing studies

Much work has been done in the area of ubuntu being recognised as a justiciable
constitutional value that would assist courts in the interpretation of issues of social
justice.®0 This study suggests that access to a nationality and the absence of a
nationality in the form of statelessness is one such issue where wbuntu and African
communalism can play a role as the underpinning values that justify the reform
required in the administrative and legislative frameworks. Existing studies have
focused on the concept of statelessness and agree that the treatment of stateless
persons varies across countries in the European Union.8! Notwithstanding that the
1954 Convention sets standards of treatment which can be implemented if stateless
persons have been identified and recognised. Omoruyi# interrogates the continued
statelessness problem despite Article 15 of the Declaration of Human Rights
(UDHR), which provides that "everyone has a right to a nationality".> He argues
that the continued unresolved presence of stateless groups around the world

exposes international laws’ inadequate protection of the right to a nationality.

7 UNHCR Expert Meeting held December 2010: Refugee Statelessness Determination Procedures
and the Status of Stateless Persons Summary Conclusions 2.

80 Geduld wBuntu as a constitutional value: A social justice perspective 202.

81 Bianchini The Implementation of the Convention Relating to the Status of Stateless Persons:
Procedures and Practice in selected EU States 16. Some areas for further research include the
following aspects:

(a) the need to have a comprehensive understanding of “who” is considered to meet the
definition of stateless person and who is excluded from this definition in the European Union;

(b) Problems of access to the procedures for stateless persons in immigration detention in all
European Union countries;

(c) Incorporation of the 1954 Convention into national legal systems and administration;

(d) An in-depth analysis of administration practices on statelessness determination in each
country.

82 Omoruyi Taking suffering seriously: A robust approach to enforcing the right to nationality of
stateless people 3.

8 Article 15 of the Universal Declaration of Human Rights (1948).

84 Omoruyi 7Taking suffering seriously: A robust approach to enforcing the right to nationality of
stateless people 10.
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Pegna, on the other hand, uses erga omnes to describe an obligation owed to all
humankind and concludes that all countries have an interest in the enforcement of
that legal obligation.es He submits that whether a country has ratified the
conventions dealing with statelessness or not, there is an overarching legal
obligation to protect all human beings.& In-depth discussions by the scholars in the

field of statelessness are made in the chapters to follow.s”
1.8 International and Regional Frameworks

The right to a nationality is encapsulated in many international and regional human
rights’ frameworks. These are relevant to South Africa in that it has ratified some of
them as highlighted below.s¢ In addition to the human rights frameworks, the United
Nations adopted the 1954 and 1961 Conventions.®® Even though South Africa has
not yet ratified the 1954 and 1961 Statelessness Conventions, it has an obligation
according to customary international law and its constitutional framework, to take

them into account when considering cases of statelessness.®

The 1954 and 1961 Conventions are significant in that they provide mechanisms
that may be incorporated into national law. 7he 1954 Convention makes provision
for the definition of a stateless persone: and the various categories of statelessness,

which are de jure statelessness® and de facto statelessness.s:

The definition of statelessness applies to both migratory (encompasses stateless

persons who are migrants or have a migratory background) and non-migratory

85 Pegna 1998 European Journal of International Law 724.

8  Pegna 1998 European Journal of International Law 725.

87 See Chapters 3-5.

88  See Chapter 3.

89 See discussion under Chapter 3 paras 3.4.4 and 3.4.5.

%  Sections 39, 231, 232 of the Constitution of the Republic of South Africa,1996. See discussion
under Chapter 5 para 5.1.2.

91 The International Law Commission has concluded that the definition in Article 1(1) of the 1954
Convention should be considered as part of customary international law. International Law
Commission Draft Articles on Diplomatic Protection with Commentaries 49.

92 Conklin Statelessness: The Enigma of an International Community 7; De Jure statelessness
refers to a stateless person as defined by Article 1(1) of the 1954 Convention, that is, “a person
with the absence of a nationality by the operation of its domestic laws”.

98 Conklin Statelessness: The Enigma of an International Community Statelessness 7. De facto
statelessness refers to a natural person who is unable to establish his/her nationality.

15



contexts.** The 1954 Convention does not provide any mechanism(s) to identify
stateless persons.®s However, it is implicit in that countries must identify stateless
persons within their jurisdiction so as to provide them with the appropriate minimum
standards to comply with 1954 Convention commitments.’ The 1954 Convention
requires that stateless persons have the same rights as citizens with regard to
freedom of religion and education of their children.°” For other rights, such as the
right to employment®s and housing,® it provides that stateless persons are to enjoy,
at a minimum, the same treatment as other non-nationals.2 It upholds the right to
freedom of movement of stateless persons lawfully in the territory and requires the
state to provide them with identity papers and travel documents, as well as

administrative assistance.o1

Underlying the 1961 Conventionis the notion that while countries maintain the right
to elaborate on the content of their nationality laws, they must do so in compliance
with international norms, including the principle that statelessness should be
avoided.2 It requires countries to establish safeguards in their nationality laws to
prevent statelessness, both at birth and later in life, by ensuring that the contracting
state grants its nationality to a person born in its territory who would otherwise be

stateless.103

94 Gyulai 2012 European Journal of Migration and Law 279. In situ comprises stateless persons
who are ‘in their own country’ which means that they have significant and stable ties through
birth, long term-residence with a country.

%  The United Nations Refugee Agency Handbook on Protection of Stateless Persons under the
1954 Convention Relating to the Status of Stateless Persons 6.

%  The United Nations Refugee Agency Handbook on Protection of Stateless Persons under the
1954 Convention Relating to the Status of Stateless Persons 7.

97 Articles 4 and 22 of the Convention Relating to the Status of Stateless Persons (1954). See
discussion under Chapter 3 para 3.4.4.

9%  Article 17 of the Convention Relating to the Status of Stateless Persons (1954). See discussion
under Chapter 3 para 3.4.4.

99 Article 21 of the Convention Relating to the Status of Stateless Persons (1954). See discussion
under Chapter 3 para 3.4.4.

100 Article 13 of the Convention Relating to the Status of Stateless Persons (1954). See discussion
under Chapter 3 para 3.4.4.

101 Articles 25 and 26 of the Convention relating to the Status of Stateless Persons (1954). See
discussion under Chapter 3 para 3.4.4.

102 Introductory note by the Office of the United Nations High Commissioner for Refugees, 1961
Convention 3.

103 By adopting the 1961 Convention safeguards, countries contribute to the reduction of
statelessness over time.
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1.8.1 European Union

In the European Union, member states have adopted measures to ensure that
persons born either in their territories or abroad are not rendered stateless under
their nationality laws.0+ Despite using a decolonised lens as underpinned by uvbuntu
and African communalism, this study chooses to focus on the United Kingdom in
the comparative analysis.1s However, it does not go into the merits or demerits of
the UK’s exit from the European Union.ws After conducting a review of the UK, this
study found that one of the most useful administrative practices identified from the
way the UK deals with statelessness is the fact that at its most basic foundation, a
statelessness determination process is in place and forms part of the UK’s nationality
laws.o7 Furthermore, the study finds that the state must ensure that the right to a
nationality is safeguarded through incorporating internal measures into its
nationality laws. This has been fundamental in providing the protection needed by
stateless persons and proves be a lesson that can be adopted by (South) Africa in

its administration of immigration laws and policies.

Other legal instruments may also impact on how statelessness is regulated. These
include the European Convention on Human Rights, the European Court of Human
Rights, and the Court of Justice of the European Union and the notion of European

Union citizenship.1os

It is pointed out that the treatment of stateless persons varies greatly across the
European Union, and there is much dispute as to whether and to what extent,
national mechanisms are in line with the corresponding international obligations.o°
Effective protection also necessitates taking measures to remove obstacles of

general applicability and publicity of rights and procedures.::c Many member states

104 Batchelor 2005 Refuge: Canada’s Journal on Refugees 32.

105 See discussion under Chapter 4 para 4.2.

106 See discussions under Chapter 1 para 1.9 and Chapter 4 para 4.2.1.

107 See discussion under Chapter 4 para 4.2.4.

108 Van Waas 2012 European Journal of Migration and Law 243. See Chapter 4 para 4.2.3.

109 Bianchini The Implementation of the Convention Relating to the Status of Stateless Persons:
Procedures and Practice in selected EU States 9.

110 Bianchini The Implementation of the Convention Relating to the Status of Stateless Persons:
Procedures and Practice in selected EU States 2.
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have adopted measures to ensure that persons born either in their territory or
abroad are not rendered stateless under their nationality laws.11t In addition to the
incorporation of internal safeguards into nationality laws, it has been evidenced
through case law, that the European Convention on Human Rights (ECHR) is an
avenue available to address and provide protection to stateless persons.i2 The
ECHR plays an important role in providing clarity on matters pertaining to the
acquisition and loss of nationality and this is illustrated through an examination of
the cases ruled by the ECHR. Some of the cases discussed illustrate how the ECHR
has dealt with statelessness in the European Union.:3 In Genovese v Malta 2011114
the ECHR ruled on the implementation of a nationality law, which was found to be

discriminatory and lacked internal safeguards to prevent statelessness.

The case of Mennesson v France 2014'*> highlights the significance of the legal
principle of "the best interests of the child" and this principle has to be considered
in any decision regarding the child including the decision on the child’s right to a
nationality. The cases of Ramadan v Malta 2016"¢ and K2 v the United Kingdom
2017%7 provide a framework for determining arbitrariness of revocation of
nationality and the importance of taking into consideration the consequences of
such loss of nationality to the person affected. The cases give a good indication of
how the European Union has addressed statelessness and this can be carried

through to test the applicability to Regional African continental objectives.

111 Batchelor "The 1954 Convention Relating to the Status of Stateless Persons: Implementation
within Union Member States and Recommendations for Harmonization" 22.

12 Andrejeva v Latvia 55707/00 and Kim v Russia 44260/13. See discussion under Chapter 3 para
3.5.1.

113 Even though these cases as discussed are from Malta and France it is submitted that they hold
relevance to the United Kingdom jurisdiction as they were heard in the European Court of
Human Rights, this is despite the fact that the UK will be exiting the European Union.

14 Genovese v Malta 53124/09. See discussion under Chapter 3 para 3.5.1.

115 Mennesse v France 65192/11. See discussion under Chapter 3 para 3.5.1.

16 Ramadan v Malta 76136/12. See discussion under Chapter 3 para 3.5.1.

17 K2 v United Kingdom 42387/13. See discussion under Chapter 3 para 3.5.1.
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1.8.2 African continental objectives

The African Charter on Human and People’s Rights® (African Charter) is an

instrument intended to promote and protect human rights and basic freedoms in

the African continent.!® Even though the right to nationality has not been expressly

included in the list of rights specifically protected under the African Charter, it is

evident that it is implicitly catered for, based on the interpretation of the African

Charter by the African Commission when deciding cases related to the right to a

nationality.’2 Some African regions such as the South African Development

Community (SADC),'2 have made significant progress towards ending statelessness

in the region. The SADC Parliamentary Forum in 2016 adopted resolutions'? toward

ending statelessness.'? These show great initiative by the SADC region and as such

118
119
120
121

122

123

African Charter on Human and People’s Rights (1981).

It has been ratified by 53 countries so far.

Muller 2016 “Legal Identity for all-Ending Statelessness in SADC” 140.

Muller 2016 “Legal Identity for all-Ending Statelessness in SADC" 140. The following are

highlighted: - (@) Organisation of African Unity Convention Governing the Specific Aspects of

Refugee Problems in Africa (1969).

(b) Article 6 (1-4) of the African Charter on the Rights and Welfare of the Child (1990) extends

protection to children and their right to a name and nationality, and to be registered at birth.

(c) Article 6 of Protocol to the African Charter on Human Rights and Peoples Rights on the Rights

of Women in Africa (2003) extends protection to married women so that they be regarded as

equal partners to their husbands. This gives the married woman the right to retain her
nationality or to acquire the nationality of her husband.

Muller 2016 "Legal Identity for all-Ending Statelessness in SADC" 141. These resolutions called

on national parliaments and governments in the SADC region to provide relevant key

considerations and guidance to assist African countries in incorporating issues pertaining to
statelessness into their nationality laws.

National Assembly of SADC Parliamentary Forum Statelessness in the SADC Region-40th Plenary

Assembly Session of SADC Parliamentary Forum 3-15 November 2016, Harare, Zimbabwe, to:

() Resolve any existing situations of statelessness within their own countries;

(i) Review the legislative frameworks and administrative practices in nationality matters
with a view to ensure consistency with international standards on the prevention and
resolution of statelessness, as well as on protection of stateless persons;

(iii) Initiate legislative reforms that address any identified gaps or challenges, including any
discrimination on the basis of race, ethnicity, religion, or gender, thereby helping to
prevent statelessness;

(iv) Ensure gender equality as regards the equal right of men and women to pass on their
nationality to their children and spouses, and to changes or retain their nationality;

(V) Expedite the implementation of Article 6(4) of the African Charter on the Rights and
Welfare of the Child (1999) thereby preventing childhood statelessness;

(vi) Establish and maintain comprehensive birth registration and civil registration systems
within member states with a view to prevent statelessness;

(vii) Accede to the 1954 Convention and the 1961 Conventions and the Convention on the
Rights of all Migrant Workers and Members of their Families (1990).

19



begs the question as to why statelessness still persists even with all the
international and regional legal instruments that are currently in place. In order to
answer this question, a comparative study using the United Kingdom from a
European perspective and Kenya from an African perspective was conducted in
order to find out how they deal with statelessness. The outcome of the comparative
study would then be used to assist in the review of the South African legal
framework in order to identify what is in place, what is not in place and perhaps

what ought to be in place in order to fully address statelessness.
1.9 Comparative Analysis: United Kingdom and Kenya

A comparative analysis is undertaken by comparing the legislative provisions and
practices which deal with statelessness in South Africa,22+ the United Kingdom and
Kenya.1»s One of the reasons for a comparative analysis includes the fact that
statelessness is a global problem, which means that the challenges and the solutions
as implemented by the various jurisdictions would also differ to some extent,
however, the comparative analysis provides ample possibilities which may
contribute to the proposed solutions for (South) Africa. In the United Kingdom,
ubuntu and African communalism have no bearing at all. However, the way the
United Kingdom treats statelessness is further down the line in terms of
development and provides a useful example of how statelessness is dealt with,
notwithstanding that it is a European country. This includes the procedures used for

stateless determination which are relevant for adoption to the South African context.

The concepts of ubuntuand African communalism would be more relevant for Kenya

and Africa in general, as they embody Africanist ideals of unity, togetherness and

(viii)  Support the drafting, adoption and ratification of the Protocol to the African Charter on
Human and People’s Rights on the Right to natiomality and the Eradication of
statelessness in Africa;

(ix) Work towards the development and adoption of a SADC Ministerial Declaration and
Action Plan on Statelessness.

124 See Chapter 5.
125 See Chapter 4 paras 4.2 and 4.3.
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inclusiveness, which is what Africa is in dire need of, considering the random

xenophobic attacks in South Africa.2¢

This comparative analysis provides some much-needed contribution to the body of

knowledge in as far as solutions that may be tailor-made for (South) Africa on

statelessness are concerned.

(a)

(b)

The United Kingdom (UK) also makes a possible case study since it has been
part of the European Union and one of the first countries to ratify and
implement both the 1954 and 1961 Conventions.'?” This study does not
investigate the impact and consequences of its exit from the European Union
(Brexit).122 The UK has criteria in its domestic laws for the conferral and
withdrawal of nationality.'?® It is possible that valuable lessons can be learnt
from the UK'’s legal position. This would be a good starting point in seeking
solutions for Africa. However, a decolonised perspective, ubuntu and African
communalism will also be used as a basis to contribute to having a unique
solution. For the purposes of this study, the focus is on the legal framework
as it stands during the years 2018-2019.

Kenya has a high number of stateless persons. The UNHCR estimates it at
18,500 following the registration of the Makonde community.*® In 2015, the
Kenyan government and Civil Society Organisations (CSO) crafted a draft a

National Plan to end statelessness as derived from the Global Action Plan to

126
127

128

129

130

Crush 2000 International Migration 104.

UNHCR Mapping Statelessness in the United Kingdom 6. See discussion under Chapter 4 para
4.2.

The effective date for the exit is 29 March 2019 and the transition period will be until the 31
December 2019.

UNHCR Mapping Statelessness in the United Kingdom 8. There is a need for a dedicated and
accessible statelessness determination procedure to identify stateless persons.

Stateless communities are made up of various communities in Kenya like the Pemba, Galjael,
Shona and Makonde. Some of the stateless persons entered Kenya as labourers in the 1930’s
and never returned to their places of origin. In addition, there are those who are “at risk” of
statelessness. For example, the Kenyan Somalis and Nubians, whose access to Kenyan
identification documents is limited. These communities “belong” to Kenya because of their
existing and longstanding ties with the country, however, they do not have Kenyan citizenship.
Hussein 2009 Forced Migration Review 19.
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End Statelessness.13t Kenya's nationality legislation allows women to confer
nationality on the same basis as Kenyan men.132 In fact, the Kenya Gitizenship
and Immigration Act makes provisions to address statelessness, and the
UNHCR is providing technical support to assist Kenya to turn its positive
legislation into practical solutions for the stateless communities in Kenya.!3
Community activism by the Makonde community resulted in an order for
naturalisation processes to be put in place to regularise the status of the
stateless communities in Kenya.3* Kenya also has not ratified the 1954 and
1961 Conventions,*® but its proactive community activism plan may provide
insights for the South African system. A review and discussion of the Nubian

case is made under Chapter 4.1

1.10 South African Legal Framework

South Africa is a migrant destination, particularly in terms of irregular and

undocumented migration.®” South Africa lies at the centre of a human cycle of

migration, detention and expulsion.’3® In that cycle, immigration detention lies at

the intersection between state control and individual rights under international and

domestic law.®* South African law confers citizenship and nationality on a child

based on the citizenship of the parents of the child being South African.*® Four

categories of people are especially vulnerable to human rights abuses and
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133

134

135

136

137

138

139

140

This draft document was not available at the time of finalising this thesis. It will however provide
much needed light to the practices in Kenya once available and provide an avenue for further
research.

Article 6 of The Kenya Citizenship and Immigration Act 12 of 2011.

Articles 15,16 and 17 of the Kenyan Citizenship and Immigration Act no 12 of 2011 makes
provision for Stateless persons. Munaita, Kenya's stateless Makonde people finally obtain papers
(UN High Commissioner for Refugees 2016).

Munaita Kenya's stateless Makonde people finally obtain papers.

See discussion under Chapter 3 paras 3.4.4 and 3.4.5.

Institute for Human Rights and development in Africa (IHRDA) and open Society Justice
Initiative on behalf of children of Nubian Descent in Kenya v the Government of Kenya
No002/Com/2009.

Tay Caught in the Gap? An Examination and Human Rights Assessment of Immigration
Detention Laws and Practices in South Africa 3.

Tay Caught in the Gap? An Examination and Human Rights Assessment of Immigration
Detention Laws and Practices in South Africa 1.

Tay Caught in the Gap? An Examination and Human Rights Assessment of Immigration
Detention Laws and Practices in South Africa (V).

Section 3(1) of the South African Citizenship Act 88 of 1995.
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immigration detention. These are asylum seekers, persons with difficulty obtaining
travel documents, stateless persons and persons subject to other prohibitions
against refoulement.*t The Bill of Rights enshrines the rights of all people in South
Africa and affirms the democratic values of human dignity, equality and freedom for
all.*2 Tt is however submitted that these rights do not extend to such categories of

marginalised people.

The Constitution of the Republic of South Africa proclaims the desire to establish a
new society founded on the values of human dignity, equality, human rights and
freedoms.® On this basis, it is in the interest of society at large that refugees,
asylum seekers and the stateless are provided all the protection that the legal
system has to offer to reduce the risk of undue deprivation of rights and human
rights’ abuses.* The principle of ubuntu, even though it may be an idealist view,
remains one of the fundamental values that support the call for unity and the overall

protection of those who are stateless.

In the absence of the ratification of the 1954 and 1961 Conventions by South Africa
or a dedicated domestic legal framework, assisting those who are stateless, is a
daunting task that requires a solution comprised of a combination of international
customary law, human rights law and application of such principles to citizenship,
immigration, constitutional and administrative law.!** Be that as it may, Section 39
of the Constitution of the Republic of South Africa provides that when interpreting
the Bill of Rights, a court, tribunal or forum must consider international and may
also consider foreign law.* This to ensure that solutions are identified that may be

found useful for the (South) African context.

141 Tay Caught in the Gap? An Examination and Human Rights Assessment of Immigration
Detention Laws and Practices in South Africa 1.

142 Sections 1(a)-(d) and 7(1)-(3) of the Constitution of the Republic of South Africa, 1996.

143 Preamble of the Constitution of the Republic of South Africa, 1996.

144 George and Elphick Statelessness & Nationality in South Africa 11.

145 George and Elphick Promoting Citizenship and Preventing Statelessness in South Africa 2.

146 Sections 39 (1)(a)-(c) of the Constitution of the Republic of South Africa, 1996.
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Several cases have highlighted the problem of statelessness in South Africa. In
Minister of Home Affairs and others v DGLR*¥ the High Court granted an order that
the Minister of Home Affairs should make regulations under Section 2(2)(b) of the
Citizenship Act to facilitate the implementation of the decision.’*® The
implementation of formulating the regulations was still pending at the time of writing
this thesis.

Naki & Others v Director-General: Department of Home Affairs & Others* ordered
that the regulations around birth registrations be changed in order to remove
discrimination against fathers. This shows significant progress by the courts to
address and highlight the need to reduce statelessness in respect of children,
however, the department of Home Affairs has been slow in the implementation of
the court orders in that the regulations that are required to bring effect to section

2(2)(b) of the Citizenship Actremained outstanding at the time of writing this thesis.
1.11 Objectives
There are four broad objectives which this study investigates.

(a) The first one is a re-assessment of statelessness in light of a decolonised

perspective as underpinned by uvbuntu and African communalism.

(b) Secondly, the study determines how and to what extent the 1954 and 1961
Conventions (not yet ratified by South Africa) and the international and
human rights frameworks aid in developing safeguards in nationality and

immigration laws to prevent statelessness.

147 Minister of Home Affairs and others v DGLR and Another 1051/2015 SCA.

148 Section 2 (2) of the South African Citizenship Act of 1995 prohibits acquisition of South African
citizenship by birth in terms of Section 1(b) of the South African Citizenship Act of 1995, if, at
the time of the birth, one of the parents had not been lawfully admitted to the Republic of South
Africa for permanent residence and his other parent was not a South African citizen. Neither the
parents were of South African descent in Minister of home Affairs and Another v DGLR and
Another 1051/2015 SCA.

149 Naki & Others v Director General: Department of Home Affairs & Others Eastern Cape
4994/2016.
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(c) Thirdly, a comparative study is conducted with a focus on the United Kingdom
and Kenya, in order to identify lessons learnt that may be tailored for South

Africa, where possible.

(d) Finally, whether or not the legislative and administrative framework that
South Africa has in place,’® in light of its international and regional
continental obligations,** are sufficient to assist with the identification and
protection of stateless persons and whether or not there are any gaps to be

addressed.

The significance of the study is to highlight the plight of the stateless in (South)
Africa and their inability to access constitutionally guaranteed human rights’
protections. Using a decolonised perspective to underpin this study.
Recommendations based on the outcome of the comparative analysis are made. It
is anticipated that these may assist in addressing statelessness in (South) Africa.
The study thereafter makes further recommendations that may be used to develop
the domestic legal and administrative frameworks and to ensure that safeguards
are put into place to protect those who are stateless and those at risk of being

stateless.

150 The following national legislations are relevant to this study and will be discussed in detail in
the study:
(a) Constitution of the Republic of South Africa, 1996.
(b) South African Citizenship Act 88 of 1995.
(c) Children’s Act 38 of 2005.
(d) South African Refugees Act 130 of 1998.
(e) South African Immigration Act 13 of 2002.
(f) Births and Death Registration Act of 1992.
151 The following international legal instruments are relevant to this study and will be discussed in
detail in the study:
(@) Universal Declaration of Human Rights (1948).
(b) Convention on the Nationality of Married Women (1957).
(c) Convention on the Elimination of All Forms of Racial Discrimination (1965).
(d) Covenant on Civil and Political Rights (1966).
(e) Convention on the Elimination of all forms of discrimination against Women (1979).
(f) Convention on the Rights of the Child (1989).
(g9) Convention on the Protection of the Rights of Migrant Workers and Members of their
Famifies (1990).
(h) Convention on the Rights of Persons with Disabilities (2006).
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1.12 Assumptions and hypothesis
1.12.1 Assumptions
The assumptions made in this study are the following:

(a) That stateless persons in South Africa have a right to fundamental rights and
guarantees, yet administrative actions prevent them from accessing such

rights.

(b) Furthermore, that colonisation has contributed to the problem of nationality

and statelessness in South Africa and Africa.

(c) Due to this reason attributed to colonisation having played a major role in
disrupting Africa of yore, a decolonised perspective, using wbuntu as a
constitutional value and African communalism is used as a basis that
underpins legislative reform in order to address statelessness in (South)

Africa.
1.12.2 Hypothesis
The hypothesis that this study makes is that:

(a) The immigration-related legislation and administrative frameworks in South
Africa are to some extent in conflict with the Constitution of the Republic of
South Africa and international and regional human rights standards in that
they do not successfully provide safeguards in order to curb and prevent
statelessness.

(b) The legal and administrative frameworks seemingly lack enabling provisions
which would assist in the identification and protection of stateless persons or

need reform.

(c) Furthermore, through the comparative analysis, lessons can be learnt to

inform possible solutions to the continued problem of statelessness.
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(d) A decolonised perspective, ubuntu as a constitutional value and African
communalism may further justify and inform reform to ensure the protection

of stateless persons in South Africa and in turn Africa.

1.13 Research Methodology

(a) This thesis is based on a desktop study and is mainly human rights based as
it advocates that respect for human rights should be one of the aims of legal
process. Two limitations of rights-based theories kept in mind were the gaps
between the law in action and the law in theory and the volatility of matters
pertaining to immigration. For this reason, a decolonised perspective is used
to highlight the significance of incorporating ubuntu as a constitutional value
and African communalism as theses can be used to substantiate for the
development of the law in order to provide for the protection of stateless

persons in South Africa and the African continent as a whole.

(b) Secondly, an analysis of the international and regional legal framework was

done to lay the foundation of the legal framework that governs statelessness.

(c) A comparative study was undertaken in order to review and compare the
legal, practical and policy developments between the United Kingdom and

Kenya.

(d) The comparative study was used to juxtapose, analyse and re-assess the
effectiveness of the South African immigration legislative and administrative
frameworks in relation to statelessness in its current form and the
constitutional legal framework in South Africa and its position on

statelessness.

(e) The study included a review of the practical implementation of legislation and
policy in South Africa through reported cases in order to accurately determine

the effectiveness of the legislative and administrative frameworks.

In order to achieve the above, primary sources such as legislation, case law,

international and regional human rights instruments were used. In addition,
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secondary sources such as journals, textbooks and internet sources were also used
to support the desktop study. The requirement for an ethical clearance is not

applicable for this study.
1.14 Chapter outline
This study is organised into six chapters: -

(@) Chapter 1 provides the background to statelessness and sets out the
research questions which the study seeks to answer, the objectives, research
methodology. In discussing the notion of statelessness and nationality, the
chapter also highlights aspects of the supremacy of the Constitution of the
Republic of South Africa and the constitutional legal framework which
protects the right to a nationality. The chapter further traces the possible
contributing factors leading to statelessness and how statelessness can be
addressed in light of the decolonisation perspective which promotes the use
of ubuntu as a constitutional value and African communalism as a guiding
principle which underpins the developments in the law relating to the right

to a nationality.

(b) Chapter 2 takes an unconventional route to a typical legal study and analyses
the problem of statelessness through a decolonial lens as underpinned by
ubuntu as a constitutional value and African communalism which advocates
for unity and humaneness. This chapter aims to provide a philosophical basis
to the legal problem of statelessness and argues that one way of providing
solutions to this challenge would be to revisit the ethos of ubuntu and African
communalism, being the uniting factor that could be used a legal basis to
address the problem of statelessness in South Africa and in turn, Africa by
developing the immigration laws in their current form and ensuring that legal
reform is underpinned by these African principles of wbuntu and African

communalism.

(c) Chapter 3 lays out and examines the Global Action Plan to end Statelessness

2014-2024, International and Regional legislative frameworks. These form
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the foundational basis upon which legal solutions to statelessness are
provided for, from a human rights’ theoretical framework. This chapter 3 then
provides a determination of the international and regional human rights
standards which are then used as a benchmark for South Africa in its bid to

address statelessness.

(d) Chapter 4 reassesses the legislative and administrative frameworks by
conducting a comparative analysis of the United Kingdom and Kenya. It
traces how statelessness within the two countries is dealt with in order to
identify lessons that may be learnt or considered as useful when formulating

solutions to address statelessness in South Africa and Africa.

(e) Chapter 5 reviews the South African legislative and administrative
framework as it stands at the end of 2019. This is done in order to identify
the legal environment as it exists and determine whether it is sufficient or
not for the protection of stateless persons. The right to a nationality as
entrenched in the Constitution of the Republic of South Africa is discussed,
which includes an analysis of the implementation of nationality and
citizenship laws using decided cases. The chapter also reviews the roles of
the competent authority and public interest litigation in legal reform,
including a review of the immigration detention laws and practices in relation
to stateless persons and the role played by non-governmental organisations
in shaping and contributing to legal reform in relation to access to a

nationality and statelessness.

(f) Chapter 6 summarises the study by providing an overview of findings,

conclusion and presents recommendations.
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Chapter 2: Statelessness through the decolonial perspective

as underpinned by Ubuntu and African Communalism

2.1 Introduction

In this chapter 2, an attempt is made to consider a much broader “Africanised

perspective”s2 in the bid to address the problem of statelessness differently.

Nkrumah stated that:1ss

It is clear that we must find an African solution to our problems, and that this can
only be found in African unity. Divided, we are weak. United, Africa could become
one of the greatest forces for good in the world.

The unconventional angle that this chapter adopts in order to contribute to new
knowledge is by analysing the problem of statelessness through a decolonised
perspective using the age-old adage of wbuntu as a constitutional value* and

African communalism as “unifiers” of Africans for the Africa we want.s5

This chapter attempts to find solutions that may assist in identifying solutions for
(South) Africa. This is so, so that no African (child) is found to be stateless in (South)
Africa. It can be pointed out that Africa and South Africa’s leading cause of
statelessness is colonial boundaries and generational statelessness caused by
migrant workers from neighbouring countries who never return(ed) to their
countries of origin.2®s In the African context, discriminatory citizenship laws created
during colonisation combined with economic migration have led many migrant
labourers and their descendants to be affected and finding themselves without a

nationality.s

152 By Africanised perspective, this study broadly deals with the essence of the principles that have
a uniting effect on the African community, these are encapsulated by ubuntu in the South
African context and African communalism in the African context.

153 Kwame Nkrumah: I speak of Freedom (1961 speech).

154 See discussion under para 2.3 below.

155 See discussion under para 2.4 below.

156 Manby "Statelessness in South Africa" 5. George and Elphick Statelessness & Nationality in
South Africa 13. Manby Citizenship and Statelessness in Africa: The law and politics of belonging
59.

157 George and Elphick Promoting Citizenship and Preventing Statelessness in South Africa 8.
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The African Commission confirms this notion that colonialism has contributed to
statelessness and it takes into account the particularities of the African continent
which are the recurrent conflicts based on an identity that has resulted in mass
expulsions of foreigners.!>® It acknowledges that most of all the longstanding
populations affected by statelessness are descendants of people "who moved or
who were forcibly moved" from one part of Africa to another during the colonial
period, who belonged to ethnic groups whose traditional territory was divided
among one or more new states.!>® They then experienced difficulties in obtaining
birth registration for children born stateless or born to stateless parents, making
statelessness an intergenerational issue.'® Manby argues that at this stage, colonial
boundaries have real meaning and have created fragile national communities.

However, solutions must be developed based on the existing boundaries.6:

In strengthening the solutions proposed for Africa as a continent, supranationalism
is identified as one possible solution that this study proposes as a mechanism to
address nationality matters in the African Continent and to find solutions for
Africa.1s2 This chapter moves away from the strict legalistic black letter approach
and seeks to contribute to new knowledge differently through the application of the
decolonial perspective as a way to highlight the marginalisation of stateless persons
and to focus on philosophical investigations to gain new knowledge and to bring
new perspectives to an already existing problem. The study’s argument is premised
on the fact that statelessness is a residual manifestation of colonialism and is

predicated on coloniality.

158 AU Draft Protocol to the African Charter on Human and Peoples Rights on the Specific Aspects
of the Right to a Nationality and the Eradication of Statelessness in Africa: Explanatory
Memorandum 2; Olivier 2015 South African Journal of International Affairs 513.

159 AU Draft Protocol to the African Charter on Human and Peoples Rights on the Specific Aspects
of the Right to a Nationality and the Eradication of Statelessness in Africa: Explanatory
Memorandum 2.

160 M v Minister of Home Affairs ; DGLR and KMRG v Minister of Home Affairs 38429/13 at 217.

161 Manby Citizenship and Statelessness in Africa: The law and politics of belonging 2.

162 Supranationalism looks at continental integration which will have continental reach and make a
meaningful impact on the integration of Africa as a whole. See para 2.5 below.
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2.2 Decolonial perspectives

Although concepts of nationality were established in Africa during the same period
they were developed in Europe and other regions, they were profoundly affected by
the legal subordination of most Africans within the colonial regime.:s: It is opined
that this legal subordination constituted to the stunted growth or development in
Africa particularly in relation to the development of laws that had to do with

nationality amongst other continental issues which may be attributed to colonialism.

The challenges experienced by Africa in relation to nationality laws and its
application can be traced back to the history of nationality in Africa, in particular,
how the current states were created and their membership defined by the European
colonial powers.¢ Issues of "belonging and citizenship" at the level of the colonial
state, were determined by the European power with control of the territory and a
"two-(or more) tiered" level citizenship was created. In this two (or more) - tiered

level citizenship, Africans did not have full civil and political rights.16s

It is submitted that the continued classifications of Africans in Africa and the
differentiated levels of citizenships started to disintegrate as the independence of
various states approached, however, it was only in 1994 with the final liberation of
South Africa that it was possible to have the concept of equality of all citizens
accepted by all states in Africa.26 Though one may still argue that effects of
classification, racial discrimination continue to linger on despite the democratic
dispensation, the practical effect of colonisation enabled the creation of new
territorial areas that were not entirely rooted in any pre-existing state structures,
but often cut through territorial boundaries, which split populations that spoke the

same language and shared the same political institutions.zs’

163 Manby Citizenship and Statelessness in Africa: The law and politics of belonging 59.

164 Manby Citizenship Law in Africa: A Comparative Study 60.

165 Manby Citizenship Law in Africa: A Comparative Study 60; George and Elphick Promoting
Citizenship and Preventing Statelessness in South Africa 13.

166 Manby Gitizenship Law in Africa: A Comparative Study 61. Proudlock South Africa’s Progress in
Realising Children’s Rights: A Law Review 2.

167 Manby Citizenship Law in Africa: A Comparative Study 62.
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Another side effect of the colonisation process, is that it brought about increased
volumes of migration, either through forced recruitment or as result of the "pattern
of economic development brought about by the membership of an empire.: For
example, the mineworkers brought to South Africa, African countries and from other
continents to Africa and South Asians brought to eastern and southern regions of
Africa by the British.1s¢ These population movements have been the basis of many
of the populations at risk of statelessness today.:® In most instances they often

have no ability to link themselves with their ancestral places of origin.

In the colonial states of Africa and elsewhere, all those not of European descent
were disadvantaged. To be a "native" (indigene) was to be an inferior being whose
culture was denigrated, who had no right to influence the decision-making
processes that governed daily life, whose property was regularly forfeited, who
could be forced to work or move home, and who had only limited civil liberties
protections.1t

It is submitted that the denigration of the culture and the denigration of "being"
suffered by those not of European descent, requires an active resolve to dismantle
the colonised mind in order to pursue varying possible solutions that could have

been applicable in pre-colonial times.17

Decolonisation has been said to be "working toward a vision of human life that is
not structured by the forced imposition of one ideal of society over those that
differ".1”3 Motshabi advocates that in order to move from the colonial chains, the
focus should not only be on the political freedom obtained by the colonised who
have now attained independence but on the freedom to think independently.:
Furthermore, it is also important for those who have attained political liberation to
revisit the re-invention of knowledge systems particular to their history pre-

colonisation and culture as well as create their own knowledge systems.’ It is an

168 Manby Citizenship Law in Africa: A Comparative Study 63.

169 Manby Citizenship Law in Africa: A Comparative Study 63.

170 Manby Citizenship Law in Africa: A Comparative Study 64.

171 Manby Citizenship Law in Africa: A Comparative Study 64.

172 Asiwaju 1992 Africa Development 47; Olivier 2015 South African Journal of International Aftairs

513.

178 Motshabi Strategic Review for Southern Africa 104.

174 Motshabi Strategic Review for Southern Africa 106.

175 Motshabi Strategic Review for Southern Africa 103.
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accepted fact that since 1994 with the “so-called” end of the oppressive and racist
apartheid systems, epistemologies and knowledge systems at most South African
Universities have not changed considerably and have remained rooted in colonial,
apartheid and western worldviews and epistemological traditions.”¢ The curriculum
remains largely Eurocentric and continues to reinforce white and western
dominance and privilege.l”” Heleta argues that South Africa must tackle and
dismantle the epistemic violence and hegemony of Euro centrism, completely
rethink, reframe and reconstruct the curriculum and place South Africa, Southern
Africa and Africa at the centre of teaching, learning and research, he concedes
however, that this will not be easy as opposition to change is entrenched in the
university structures.’8 It is submitted that the duty to bring change and encourage
independent thinking and solutions for Africa, relies mainly on those responsible for
shaping minds to think differently. It is for this reason that this study wishes to
adopt a different way of addressing the issue of statelessness by considering a

perspective that is different from what is considered conventional.

It is acknowledged that one of the principal successes of colonialism is to "make the
colonised think epistemically like the coloniser".2® This means that the way the
colonised think becomes so deeply entrenched in how the coloniser has
indoctrinated them such that they are incapable of independent thinking. Self-
reflection is thus a critical first step to assess and change the situation of the
colonised.z® Motshabi advocates that independent thinking should start with
institutions of higher learning, which are institutions that have been vested with the
responsibility of knowledge production.ze2 Mamdani supports this notion by stating
that "Universities are not immune to the national condition and their colonial design

and structure makes this more visible".:82 It is submitted therefore, that universities

176 Heleta 2016 7ransformation in Higher Education 1.

177 Heleta 2016 Transformation in Higher Education 2.

178 Heleta 2016 7ransformation in Higher Education 3.

179 Motshabi Strategic Review for Southern Africa 104.

180 Motshabi Strategic Review for Southern Africa 105.

181 Motshabi Strategic Review for Southern Africa 106. Steve Biko, the founder and leader of the
Black Consciousness Movement, made the following statement: “Black man, you are on your
own"” on Biko I write what I like 213.

182 Mamndani 2016 Inter-Asia Cultural Studies 69.

34



being the academic places, provide the best platform to interrogate different ways

of thinking which would allow the "colonised mind" to identify solutions for itself.

Decolonisation transcends "identity and liberation politics to require "epistemic and
"academic change".1ss It is evident that in order to advance a different way of
thinking, one has to distinguish decolonisation from that of political freedom and
liberation and the struggle for recognition of one’s culture, identity and belonging.
In this context, it is submitted that the decolonisation perspective focuses on the
liberation of the mind and the ability to develop a knowledge basis that the colonised
can identify with, which contributes to meaning and knowledge production based
on what is familiar to the colonised and a knowledge base that they can identify
with, rather than an imposed way of thinking by the coloniser as though that
imposed way of thinking is the only way of thinking. Grosfuguel adds that colonial
education "pretends that knowledge is not always partial and passes the intellectual
fraction off as the whole".24 It is suggested that this approach impedes access to
the full range of knowledge and prevents free inquiry and search for truth that is
well known for what scholarship stands for.:¢s This often results in a lack of
legitimacy and credibility, where students cannot relate to what they are taught as

the truth in knowledge. ¢

Mamdani poses that colonialism brought not only the theory from the Western
academy but also the assumption that theory is produced in the West and the aim
of the academy outside the West must be to apply that theory.1¢7 It is clear based
on the effects of colonialism that it would take decades to unlearn what has been

taught for many decades.1¢s

183 Motshabi Strategic Review for Southern Africa 105.

184 Grosfoguel 2007 Cultural Studies 211.

185 Motshabi Strategic Review for Southern Africa 106.

186 Heleta 2016 Transformation in Higher Education 3.

187 Mamdani 2016 Inter-Asia Cultural Studies 81.

188 Motshabi Strategic Review for Southern Africa 109. As a general note, Heleta, Mamdani and
Selzer agree that colonialism works to “degrade, exploit and subjugate”. Black students, in
particular, justifiably object to being “confronted by texts and theories that negate their own
history, lived experiences” and “dreams”. Thus, colonial curricula malign student image and
self-concept and causes students to despise themselves. Unsurprisingly, students feel estranged
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South Africa has its own particular history, and it created different classes of
citizenships along racial lines and ethnic-based distinctions.ze° Ultimately, a majority
of black South Africans had their nominal nationality taken away, and their right to
nationality attributed to one of the supposedly independent and ethnically
designated "homelands".1¢ This study does not dwell much on how the various
territories were organised under each European coloniser (e.g. the French West

Africa and Central Africa, Spanish etc.), these are highlighted only to set the scene.

Motshabi’s sentiments ring true when he states that the "Western theories we use
are inadequate to local problems and the European lens does not perceive our
complexity".2t Thus, some argue for theories that are based on the "key features
of South African law and society".22 They decry the practice of "starting with existing
schools of jurisprudence" developed "elsewhere for different conditions and
requirements" and "imposing them on local conditions".1¢ By acknowledging the
colonial past and its impact, it is submitted that this may assist in identifying
solutions for Africa that may help counter the colonial impact on citizenship and

issues of nationality in order to combat statelessness.

2.3 Ubuntu

2.3.1 Ubuntu, a particular African philosophical outlook as a basis for Africans
Chris Hani,e4

What we need in South Africa is for egos to be suppressed in favour of peace. We
need to create a new breed of South Africans who love their country and love
everybody, irrespective of their colour.

and cannot relate. This cannot be conducive to learning and so the argument for change rests
partly on dignity.

189 Manby Citizenship Law in Africa: A Comparative Study 65.

190 Manby Gitizenship in Africa: The Law of Belonging 48.

191 Motshabi Strategic Review for Southern Africa 109.

192 Metz 2011 African Human Rights Law Journal 532.

193 |enta 2001 South African Journal on Human Rights 173.

194 Haden "“Remembering Chris Hani: Six of his most famous quotes 24 vyears after his
assassination” accessed on https://www.thesouthafrican.com/news/remembering-chris-hani-
six-of-his-most-famous-quotes-24-years-after-his-assassination/.
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Robert Mangaliso Sobukwe, 15

Besides the sense of a common historical fate that we share with the other
countries of Afrika, it is imperative, for purely practical reasons that the whole of
Afrika be united into a single unit, centrally controlled. Only in that way can we
solve the immense problems that face the continent people.

We regard it as the sacred duty of every African state to strive ceaselessly and
energetically for the creation of a United States of Africa from Cape to Cairo and
Madagascar to Morocco.

The concepts of wbuntu and African communalism is of great importance in an
African educational discourse, as well as in African Philosophy of Education and
African philosophical discourse.x¢ Ubuntuis a philosophy that promotes the common
good of society and includes humanness as an essential element of human

growth.7

Venter contends that the concept of wbuntu/ vhuthu/ botho cannot be fully
appreciated without the greater understanding of umuntu/ muthu/ motho the
human being. The concept of umuntu/muthu/ motho which is a human being is of
great importance in the African worldview. Man, or umuntu consists of the following

core elements.8

(@) umzimba (body, form, flesh) (b) umoya (breath, air, life) (c) umphefumela
(shadow, spirit, soul) (d) amandia (vitality, strength, energy) (e) inhlizivo (heart,
centre of emotions) (f) umgondo (head, brain, intellect) (g) w/wimi (language,
speaking) (h) ubuntu (humaneness).

All of the above elements should be present before one could speak of a human
being as opposed to a thing. The most important quality, however, for authentic
human existence is ubuntu.x*® The person/human being possessing ubuntu have
characteristics such as those of "caring, humble, thoughtful, considerate,

understanding, wise, generous, hospitable, socially mature, socially sensitive,

195 Robert Sobukwe'’s inaugural speech April 1959.

196 Venter 2004 Studies in Philosophy and Education 149.
197 Venter 2004 Studies in Philosophy and Education 150.
198 | e Roux 2000 Mutlicultural Teaching 43.

199 e Roux 2000 Mutlicultural Teaching 44.
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virtuous and blessed".20 Ubuntu/vhuthu/Botho has a social ethic and unifying vision

of interconnectedness.201

It is conceded that even though wbuntu/vhuthu/botho may be seen as a purely
"local" or South African concept, it embodies all the human rights values which are
universal.2o2 Ubuntu shares values such as respect, dignity, empathy, co-operation
and harmony between members of society and this is not exclusively "African",
however, that it encompasses the "human race" as a whole.2s This study argues
that includes those who are stateless and have no nationality to call their own. This
study further acknowledges that wbuntu/vhuthu/botho is an ideal which remains
unpractised in the global village, let alone South Africa with outbursts of xenophobia

every so often.204

Mbembe posits that of almost all African states, South Africa has the best record in
terms of immigration enforcement and control capacity because it was founded on
the capacity to ruthlessly coerce black people into rigid patterns of mobility.2s He
further states that South Africa invented the most brutal migrant labour systems
beside slavery, it partitioned space and divided it into fragments "peppered with
enclaves, cones of affluence and zones of abandonment, reserves and corridors,
buffer territories and Bantustans, all under the sign of race and ethnicity".206 In
addition, he points out that it has the capacity to arrest, detain, deport or forcibly
remove unauthorised entrants unmatched by any state in Africa and for its
operation, it requires the production on violence as well as disastrous and

emotionally traumatic experiences. The many black "foreign nationals" are at the

200 e Roux 2000 Mutlicultural Teaching 45.

201 Gade 2012 South African Journal of Philosophy 488.

202 Sindane and Liebenberg 2000 Politeia 31.

203 Khomba Redesigning the Balanced Scorecard Model: An African Perspective 160.

204 Crush 2000 International Migration 105. Mogekwu 2005 Ecquid Novi5. Sibanda Unmasking the
spectre of xenophobia: experiences of foreign nations living in the zone of non-being’: a case
study of Yeoville 13.

205 Mbembe Speech at Ruth First Memorial: No African is a foreigner in Africa- except down in
South Africa.

206  Mbembe Speech at Ruth First Memorial: No African is a foreigner in Africa- except down in
South Africa.
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receiving end of this violence originally designed to discipline and domesticate black

South Africans.z207

However, this ideal of uwbuntu is one that allows the human race to care for one
another and it is used in a universal as well as a religious sense as it applies to all
people, or to humanity in its entirety".20s Ubuntu is an important concept for
harmonious co-existence and sustainable development in a multicultural society
such as South Africa, and it is the sine gua non in the reconstruction and
development of society and its institutions.zc¢ The essence of man lies in recognition
of man as man, before financial, political, and social factors are taken into
consideration.2c The thrust of the above is that Ubuntu/Botho/Menslikheid/
Humanness is a way of life that positively contributes to the sustenance of the
wellbeing of a people.2t It is a philosophy that promotes the common good of
society, which is transcultural and, if embraced, would enable South Africans to

succeed in their quest for reconciliation and nation-building.2:2
2.3.2 Ubuntu as transformative constitutionalism

In clarifying the role wbuntu has as a constitutional value, Geduld highlights that
there is a gap in literature on the specific ways in which wbuntu could aid the
judiciary in contributing toward the realisation of social justice in South Africa.z:3
This study acknowledges that this would call for more creative interpretation of the
South African constitution that seeks to protect those that are marginalised. Ubuntu/
vhuthu/botho as a constitutional value was introduced in the Constitution of the
Republic of South Africa of 1993, which included a post-amble titled the National

Unity and Reconciliation which declared the following:

The adoption of this Constitution lays the secure foundation for the people of South
Africa to transcend the divisions and strife of the past, which generated gross

207 Mbembe Speech at Ruth First Memorial: No African is a foreigner in Africa- except down in
South Africa.

208 Teffo 1998 Word & Action 3.

209 Teffo 1998 Word & Action 4.

210 Venter 2004 Studies in Philosophy and Education 159.
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212 Teffo 1998 Word & Action 5.

213 Geduld wBuntu as a constitutional value: A social justice perspective 242.
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human rights, the transgression of humanitarian principles in the violent conflicts
and a legacy of hatred, fear, guilt and revenge. These can now be addressed on
the basis that there is a need for understanding but not for revenge, a need for
ubuntu but not for victimisation.214

Since the advent of the 1993 Constitution, ubuntu became a focus of attention and
ongoing discussions by South African scholars.2:> The inclusion of the concept
ubuntu was historic in that for the first time in South Africa's modern history, a
traditional African concept wbuntu had been incorporated in the South African’s
official legal system. Even though the final Constitution, that is, the 1996
Constitution has made no express mention of wbuntu, it did recognise customary
law "subject to the Constitution", 2:¢ requiring courts to apply customary law "when
that law is applicable, subject to the Constitution of the Republic of South Africa and
any legislation that specifically deals with customary law".2:7 It can be noted that
while it is obvious that vbuntu and customary law are not synonymous, it ought to
be equally obvious that, as a fundamental value that informs the regulation of
African interpersonal relations and dispute resolution, wbuntu is inherent to
customary law.28 This is significant in that the recognition of customary law and
ubuntu is closely connected with the Constitution's "transformative" nature. It is
often said that a distinctive feature of the South African Constitution is that it is
inherently forward-looking; as it seeks and aims to empower the state to transform
South African society over time.2:¢ In the case of Investigating Directorate: Serious
Economic Offences v Hyundai Motor Distributors,> Langa DP, (as he was then)
stated that a "spirit of transition and transformation characterises the constitutional
enterprise as a whole". It is therefore, imperative for Judges to interpret the

Constitution of the Republic of South Africa in a way that facilitates transformation.

214 post-amble of the Constitution of the Republic of South Africa 200 of 1993.
215 English 1996 SAJH 641; Metz 2014 AHR] 307
216 Constitution of the Republic of South Africa, 1996.
217 Section 211(3) of Constitution of the Republic of South Africa, 1996.
218 Himonga, Taylor and Pope 2013 PER 373.
219 Himonga, Taylor and Pope 2013 PER 374.
220 [nvestigating Directorate: Serfous Economic Offences v Hyundai Motor Distributors (Pty) Ltd: In
re Hyundai Motor Distributors (Pty) Ltd v Smit 2001(1) SA 545 (CC).
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This has become known as "transformative Constitutionalism in academic literature

as part of South Africa’s developing post- Apartheid legal culture.22

The term "transformative constitutionalism" is attributed to Karl Klare who

advocates that:22

A long-term project of constitutional enactment, interpretation, and enforcement
committed...to transforming a country's political and social institutions and power
relationships in a democratic, participatory and egalitarian direction.

It is submitted that the notion of transformative constitutionalism, confirms that the
recognition of concepts such as ubuntu/vhuthu/botho and customary law are vital
aspects of transformative constitutionalism, which is also argued to have room for
statelessness to be catered for in this developing democratic dispensation of South
Africa. The significance of adopting customary law and wbuntu was also illustrated
in the Constitutional Court decision in the case of Mayelane v Ngwenyama.z?¢ The
Constitutional Court considered what recognising customary law "as one of the
primary sources of law under the Constitution" entailed. It was decided that this

involves acknowledging inter alia that:

The inherent flexibility of customary law provides room for consensus-seeking and
the prevention and resolution, in family and clan meetings, of disputes and
disagreements; and ...[that] these aspects provide a setting which contributes to
the unity of family structures and the fostering of co-operation, a sense of
responsibility and belonging in its members, as well as the nurturing of healthy
communitarian traditions like vbuntu.??*

Himonga et al confirm that the judicial application of wbuntu and the
implementation of restorative justice measures frequently go hand-in-hand. The
interim Constitution's contrasting of wbuntu with "victimisation" would, therefore,

prove to be inappropriate.22

Keep and Midgley envision a pluralist legal culture in South Africa and have

confidence that it is achievable in part, due to the significant overlaps that have

221 Himonga, Taylor and Pope 2013 PER 375.

222 Klare 1998 South African Journal on Human Rights 146.
223 Mayelane v Ngwenyama 2013 (4) SA 415 (CC) para 23.
224 Mayelane v Ngwenyama 2013 (4) SA 415 CC para 24.
225 Himonga, Taylor and Pope 2013 PER 374.
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been identified between the values embodied by the so-called western models of
human rights and those that are embraced by the concept of wbuntu.?s
Furthermore, this it is agreed that in order for a genuinely pluralist South African
legal culture to succeed, it demands a combination or harmonisation of western and
African values.?2” Keep and Midgley endorse what one might call a "teleological"
approach to values which focuses on what a particular value seeks to achieve, rather
than obsessing over its historical origin, and it is this approach which they believe
makes the process of harmonisation possible.z2¢ This has been shown as encouraged
by the Constitutional Court, which emphasises the overlap between wbuntu, rights
articulated in the Constitution of the Republic of South Africa, and emerging

international legal norms.22

Himonga et al. avers that ubuntu can be applied to virtually any area of law.2 It is
important to link the judicial application of wbuntu to restorative justice.zst It is
argued that the theme of restorative justice has been the driving force behind the
application of several divergent areas of law such as criminal law, defamation law
and eviction cases. Furthermore, while it is useful to examine the varying cases in
terms of these different areas of law, it is important to analyse the cases within the
broader theme of restorative justice.2 This highlights the connection between these
different cases despite their different areas of law.22 Geduld states that ubuntuis a
constitutional value that extends to foreigners as well and that a conception of

ubuntu would thus have to apply to everyone in South Africa.23
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This study argues that a restorative justice theme may also be used in jurisprudence
governing nationality and citizenship laws, in particular, statelessness. The
fundamental elements of wbuntu such as respect, communalism, conciliation and
inclusiveness would enhance the constitutional interpretation landscape positively
and ensure that those that are stateless or at risk of statelessness are provided with

a regulatory environment that provides protection and integration into society.
2.3.3 Ubuntu’s judicial birth in S v Makwanyanezs

The case of S v Makwanyane was the first case that carefully considered the concept
of ubuntu. 1t "carved the central avenue for the development of wbuntir® and
marked the development of the concept of restorative justice. In his judgement
Langa J stated that dignity and life are to be respected, based on the new
constitutional dispensation.23” It was stated that the new constitutional dispensation
provided a more mature society which relies on moral persuasion rather than force
and further stated that even though wbuntu was not defined in the South African
legal system, the words used to describe it included “communality,
interdependence, sharing and co-responsibility”.2 Furthermore, that an
understanding of ubuntuin a community sense, was the value it puts on human life

and dignity.zse

The concept of wbuntu carries in it the ideals of humanness, social justice and
fairness.2¢ It was argued that ubuntu calls for the balancing of interests of society
against those of individuals, for the maintenance of law and order but not for
dehumanising and degrading an individual.2+t On the basis of the Makwanyane case,
this study argues that there is a legal basis for ubuntu to be applied as a legal basis
to argue for those who are stateless. The value of wbuntu remains relevant even

though the case of statelessness is as a result of one’s inability to access a

285 G v Makwanyane 1995 (3) SA 391.

23 Qut of the eleven judges, six of them dealt with the concept of Ubuntu in their judgements.
287 S'v Makwanyane 1995 (3) SA 391 para 222.

238 S v Makwanyane 1995 (3) SA 391 para 222.

29 Gy Makwanyane 1995 (3) SA 391 para 225.

240 S v Makwanyane 1995 (3) SA 391 para 237.

241 Gy Makwanyane 1995 (3) SA 391 para 250.
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nationality. The inability to access such a right from birth and the absence of
appropriate administrative and legal processes to assist those that are stateless or
at risk of statelessness perpetuates the ostracisation of stateless persons. In order
to allow for the right to a nationality to be realised, there is a need to underpin such
a right to a nationality by the values of ubuntu which may be construed as forming

an overarching legal basis to justify reform in the administrative and legal processes.

Keep and Midgley,2+2 state that South Africa's legal culture must be transformed
such that it expresses the values that originated in African societies. In doing so, it
creates a "real need" in the South African context, a legitimate legal system. Based
on Keep and Midgley’s view, the South African legal system and culture would be
legitimate only if and when they reflect the demographic and cultural diversity of
the country.2#s Ubuntuis a "distinctively African value" and, accordingly, it inherently
embodies deep notions of inclusivity, making it an "ideal overarching vehicle for
expressing shared values" and rendering it very well suited to spearheading the

development of a genuinely plural legal culture.2#

Since the case of S v Makwanyane,*s the Constitutional Court unanimously declared
that the implementation of the death penalty was "unconstitutional”. This case was
decided under the 1993 Constitution, which highlighted ubuntu as a constitutional
value. Defenders of wbuntu as an emerging value in South Africa often emphasise
its power as a transformative tool to engender a new distinctive African flavour to
South Africa’s maturing but relatively young democratic legal culture.2s¢ The
flexibility of customary law was seen to provide room for consensus-seeking instead

of causing disputes and disagreements, which contributes to the unity of family
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African Legal Culture " 42.

245 S v Makwanyane 1995 (3) SA 391 CC.

246 Himonga, Taylor and Pope 2013 PER 372.

44



structures and fosters cooperation and a sense of belonging in its members as well

as the nurturing of healthy communitarian traditions like vbuntu.2+

A restorative justice theme has been shown to be successful in the jurisprudence
that covers customary law, eviction, defamation and criminal law matters.2+ This
study advocates that the same success can be achieved in matters pertaining to
statelessness in nationality laws as it has been established that wbuntu can be
applied to virtually any aspect of the law.2# It is aptly surmised that ubuntu whether
as a value or a legal norm, is not a technocratic concept.2 Therefore, there is no
need to "pin it down and to contain it within overly strict boundaries or definitions"

as these are misguided.:

It is often noted that wbuntu cannot be easily defined. However, Mokgoro attempts
to show that the values that are encompassed by the principle of wbuntu, even
though difficult to define are the very same values that the Constitution of the
Republic of South Africa aims to uphold in South Africa.s2 Ubuntu has been
described variously as an "age-old and traditional African world-view, a set of values
or a philosophy of life" which plays a strong and defining role in influencing social
conduct.zs® Schwatz states that ubuntu offers a "unifying vision of a community built
upon compassionate, respectful, interdependent relationships" and it serves as "a
rule of conduct, a social ethic, as well as the moral and spiritual foundation for
African societies."?>* Bennett positions that the adoption of wbuntu into the
jurisprudence of South Africa shows great strides because ever since the colonial

conquest of Africa, indigenous customary laws have always been treated as inferior,

247 Mayelane v Ngwenyama (474/11) 2012 ZA 94 para 24.

248 Himonga, Taylor and Pope 2013 PER 373.

249 Mokgoro 1998 PELJ 3; Bennett 2011 PELJ 30-32.

250 Dictionary meaning of technocratic is that which “relates to or characterized by the government
or control of society or industry by an elite of technical experts”.

251 Himonga, Taylor and Pope 2013 PER 376. Himonga recommends that proper understanding of
the concept of ubuntu calls for wisdom and open-mindedness. (this does not mean that ubuntu
has a mercurial nature that changes according to its context) but rather, “it is more like humanity
in its diversity, and serves to remind us that our diversity should not cover up our humanity.

252 Mokgoro 1998 PELJ 2; Bennett 2011 PELJ 30.

253 Mokgoro 1998 PELJ 3.

254 Schwatz 2006 Journal of Moral Education 560.
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scarcely deserving recognition as true laws.2ss To support this notion of unity,
compassion, respect and interdependent relationships, Mokgoro advocates that
ubuntu has a role and a positive influence in the development of South African law
and jurisprudence. She argues that the values of wbuntu should be harnessed by
South African law so that it can enhance the legitimacy of jurisprudence which is
required to manage the challenges brought about through constitutionalism.2s¢ This
supports the objectives that this study seeks to achieve by advocating for vbuntu

to form the basis of legal reform.
2.4 African Communalism

To build on the case for ubuntu as an African value, this study highlights the Pan
Africanist discourse for African integration and African communalism which show
that unity is regarded as a strength.2s” African societies placed a high value on
human worth, however, it was a humanism that found expression in a communal
context rather than the individualism that often characterises the West.z¢ In the
African culture and philosophy, an individual is an integral part of society and
individuals can, therefore only exist corporately which is where we get the adage "I
am because we are, and since we are, therefore I am".2s° This is directly opposite
to the individualist viewpoint of many western philosophies. In the African
philosophical context, man is inseparable from the community.zec Africa can and
would only advance through African integration, which can be realised through the

“Federal United States of Africa”.2st

255 Bennett 2011 PELJ 30. Netshitomboni Ubuntu: Fundamental Constitutional Value and
Interpretive Aid 5.

256 Mokgoro 1998 PELJ 9. Mbingi and Maree Ubuntu: The Spirit of African Transformation
Management 1-7.

257 Fagunwa Genealogy 1; Biney 2012 The Journal of Pan African Studies 127. Fagbayibo A politico-
legal framework for integration in Africa: Exploring the attainability of a supranational African
Union 44.

258 Teffo 1996 South African Journal of Philosophy 103.

259 Ogubanjo and Knapp van Bogaert 2005 South African Law Practice 52.

260 Teffo 1998 Word & Action 3.

261 Fagbayibo A politico-legal framework for integration in Africa: Exploring the attainability of a
supranational African Union 45.
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Nyerere stated as follows:

...That unity will not make us rich, but it can make it difficult for Africa and the
African peoples to be disregarded and humiliated. And it will, therefore, increase
the effectiveness of the decisions we make and try to implement for our
development. My generation led Africa to political freedom. The current generation
of leaders and peoples of Africa must pick up the flickering torch of African
freedom, refuel it with their enthusiasm and determination, and carry it forward.262

Anan advocated that there was a need to promote greater tolerance and
understanding amongst the people of the world. He further added that nothing can
be more dangerous to our efforts to build peace and development than a world
divided along religious, ethnic or cultural lines. In each nation, and among all
nations, we must work to promote unity based on our shared humanity.z2 Mbembe
states that "I do not believe that any African, or for that matter, any person of
African descent, is a foreigner in Africa".264 This quote supports the point that this
study seeks to make by advocating that no African child must be born stateless in
Africa, and that every African is a national in Africa, notwithstanding the various
laws that exists, it is incumbent on each African state to work together to ensure
that a nationality can be attributed to those who are stateless and those at risk of

statelessness.
2.5 Supranationalism as the key to combating statelessness

This study acknowledges that it would be irresponsible to accept as true that there
is a "one size fits all" solution or that any solution is guaranteed to resolve the
myriads of the world’s problems such as statelessness. Of particular interest, and
even though it is a western concept, Africa may take lessons from the European

examples of the much successful implementation of Supranationalism. There have

262 Julius Nyerere 1965 Speech: Without Unity there is no Africa.

263 Kofi Atta Annan Speech: Secretary-General remarks on ringing the peace bells 21 September
2004.

264 Mbembe Speech at Ruth First Memorial: No African is a foreigner in Africa- except down in
South Africa.
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been many attempts to define supranationalism, which is regarded as the so-called

"holy grail of regional integration”.2e5
One of the definitions of Supranationalism is as follows:266

Supranationalism is a method of decision-making in international organisations,
where power is held by independent appointed officials or by representatives
elected by the legislatures or people of the member states. Member-state
governments still have power, but they must share this power with other actors.
Furthermore, decisions tend to be made by majority votes, hence it is possible for
a member-state to be forced by the other member states to implement a decision
against its will; however, unlike a federal state, member states fully retain their
sovereignty and participate voluntarily, being subject to the supranational
government only so far as they decide to remain members. An alternative method
of decision-making in international organisations is inter-governmentalism.

In other words, supranationalism denotes an entity or organisation which possesses
certain international law attributes often associated with nation-states. It
appropriates power and authority that impinges on the question of a state’s
sovereignty.zs7 It refers to a type of integration in which more power is given than

is customary in the case of conventional international organisations.2c8

Supranationalism has further been defined as "the existence of governmental
authorities closer to the archetype of federation than any past international
organisation, but not vyet identical with it".2® Rosamond also defined
supranationalism as "the development of authoritative institutions of governance

and network of policy-making activity above the nation-state".27

The way supranationalism works is that, nation-states are expected to surrender
important components of their sovereignty associated with statehood to a neutral
authority which is better placed to minimise conflicts and enhance transnational

socio-economic benefits.2t Supranationalism within the European Community is

265 Haas The Uniting of Europe 30. McCormick Understanding the European Union: A Concise
Introduction 33.

266 | eal-Arcas 2007 The Journal of Law in Society 94.

267 Qlivier 2015 South African Journal of International Affairs 513.

268 Haas The Uniting of Europe 32.

269 Haas The Uniting of Europe 59.

210 Rosamund Theories of European Integration 204.

211 Fagbayibo 2008 De Jure 495.
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used as an example to illustrate what it is. A distinction is made between normative
and decisional supranationalism.2z Based on the distinction, normative
supranationalism is comprised of "the relationship and hierarchy which exists
between the EU policies and legal measures, on one hand, vis- a -vis competing
policies and legal measures of member states on the other hand".2”s Decisional
supranationalism "relates to the institutional framework and decision-making
process in terms of which community policies and measures are initiated, debated

and formulated, then promulgated and finally executed".2+

The combination of the normative and decisional supranationalism is what
distinguishes a supranational organisation from an intergovernmental institution, in
that it becomes a sui generis international organisation which can act independently
of member states and takes binding decisions. Leal-Arcas describes
supranationalism as a method of decision-making in international organisations,
where power is held by independently appointed officials or by representatives
elected by the legislatures or people of the member states.2’s Member-state
governments still have power, but they must share this power with other actors.
Decisions tend to be made by majority votes, hence, a member-state can be forced
by the other member states to implement a decision against its will. However, unlike
a federal state, member states fully retain their sovereignty and participate
voluntarily, being subject to the supranational government only so far as they decide

to remain members.z276

Supranationalism is characterised by the following attributes, majority voting in
decision-making institutions, the power to bind outvoted members, a system of
obligatory settlement of disputes, direct effect and supremacy.2z77 Olivier points out
that the attributes speak to the binding and enforceable nature of decisions and the

supreme status they would enjoy in a hierarchy of norms which form the essence

212 Weiler 1981 Yearbook of European Law 271.

213 Weiler 1981 Yearbook of European Law 272.

214 Weiler 1981 Yearbook of European Law 273.

215 Leal-Arcas 2007 The Journal of Law in Society 88.
216 | eal-Arcas 2007 The Journal of Law in Society 93.
217 Reinisch Essentials of EU Law 6.
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of law-making capacity, and therefore the requirement for the development of
regional law.2s She adds that the essential attributes of supranationalism can,
therefore, be regarded as sine gua non for regionally enforceable law, be it in

Europe or Africa.z7

This study argues for the adoption of existing structures continentally. This
Fagbayibo aptly supports by suggesting that since the African Union (AU) is the
organisation charged with the responsibility of taking Africa to the "promised land",
the organisation must be endowed with supranational authority for it to effectively
carry out this delicate and arduous task.ze Olivier traces how the development of
regional law is linked to the state of regional integration in Africa. She interrogates
whether or not there is similar scope for the development of "African Union law"
given the prominent role that the European Union law plays in the functioning of
the European Union.zet Furthermore, the law-making capacity, be it through the
Pan-African Parliament, the Peace and Security Council of the African court system
is a requirement to fast-track the process of regional integration.2s2 It is argued that
the development of a regional legal system can be linked to the state of regional
integration in Africa, which suggests that the development of AU law is a necessary
step for the deepening of continental integration. It was pointed out that there is
no reason why the AU cannot in principle, adopt an AU legal system since it is a

continental organisation with the required international standing.zs:

The core elements needed to foster a supranational African legal system include
direct effect and supremacy over national legislation which must be supported by a
sense of community and willingness by member states to transfer some sovereign

powers to a supranational decision-making body.2s4

218 Qlivier 2015 South African Journal of International Affairs 514.

219 Qlivier 2015 South African Journal of International Affairs 514.

280 Fagbayibo 2008 De Jure 493.

281 Qlivier 2015 South African Journal of International Affairs 514.

282 African Union Law will hold member states accountable to comply with international and

continentally agreed standards on democracy, good governance and human rights.

283 Qlivier 2015 South African Journal of International Affairs 527.

284 Qlivier 2015 South African Journal of International Affairs 528.
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The AU has 14 objectives2s which seek to achieve "greater unity and solidarity
between the African countries and the people of Africa", amongst others, including
the protection and promotion of people’s and human rights in accordance with the
Charter on Human and Peoples’Rights and other relevant human rights instruments.
Objective 5 is specific about international cooperation, taking due account of the

Charter of the United Nationss and the Universal Declaration of Human Rights.2s

It is clear that the objectives of the AU solidify the commitment of the member
states of the AU in working together through this organisation. They are designed
to enhance political co-operation and economic integration amongst African states
and include the promotion of sustainable development at the economic, social and

cultural levels.zss

Matters pertaining to nationality and citizenship have for far too long remained in
the reserved domain of states, with the significant developments highlighting the
importance of protecting human rights as heralded by the UDHR and associated

Human Rights frameworks under International and regional laws. This study

285 Article 3 of the African Union Constitutive Act lists the fourteen (14) objectives of the African
Union as set out in its Constitutive Act which are as follows:
Objective 1:To achieve greater unity and solidarity between the African countries and the
peoples of Africa; Objective 2: To defend the sovereignty, territorial integrity and independence
of its Member States; Objective 3: To accelerate the political and socio-economic integration of
the continent; Objective 4:To promote and defend African common positions on issues of
interest to the continent and its peoples; Objective 5: To encourage international cooperation,
taking due account of the Charter of the United Nations and the Universal Declaration of Human
Rights; Objective 6: To promote peace, security, and stability on the continent; Objective 7: To
promote democratic principles and institutions, popular participation and good governance;
Objective 8: To promote and protect human and peoples’ rights in accordance with the African
Charter on Human and Peoples’ Rights and other relevant human rights instruments; Objective
9: To establish the necessary conditions which enable the continent to play its rightful role in
the global economy and in international negotiations; Objective 10: To promote sustainable
development at the economic, social and cultural levels as well as the integration of African
economies; Objective 11: To promote co-operation in all fields of human activity to raise the
living standards of African peoples; Objective 12:To coordinate and harmonize the policies
between the existing and future Regional Economic Communities for the gradual attainment of
the objectives of the Union; Objective 13 To advance the development of the continent by
promoting research in all fields, in particular in science and technology; Objective 14: To work
with relevant international partners in the eradication of preventable diseases and the promotion
of good health on the continent.

286 See discussion under Chapter 3 para 3.4.2.

287 See discussion under Chapter 3 para 3.4.3.

288 Dugard et al Dugard's International Law: A South Africa Perspective 800.
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addresses the overwhelming impending problem of statelessness, particularly in
South Africa and in the African continent in order to find solutions. It is against this
backdrop that the study recommends that matters pertaining to nationality and
more particularly statelessness may be aptly addressed using existing AU structures,

in order to optimise the uses of the structures that already exist.

It is submitted that the supranationalism theory provides a possible vehicle that can
help to address statelessness within the continent and in nation-states which are
members and are affected by statelessness. It is noted that the development of
European Union institutions with increasing supranational powers, has reinforced
the centrality of conferring international law features such as sovereignty and
international legal capacity on international organisations.z¢ This has been found to
a large extent to enhance the effective functioning of such institutions and also
stimulate the regional integration process.2¢ The EU is a unique form of union in
which the member states remain independent and sovereign nations while pooling
their sovereignty in many areas of common interest, this gives them a collective
strength and influence on the world stage that none of them could have on their
own.2t The AU, if and when endowed with such powers stands to contribute
positively in the regional integration and furthermore, it would ensure that

statelessness is addressed uniformly by member states.

Fagbayibo acknowledges that the AU is still far from being a supranational entity,
but it has the potential to become one.2*2 It is submitted that the proposed ways

and means of conferring sovereignty on key AU institutions as proposed by

289 | eal-Arcas 2007 The Journal of Law in Society 95. The European Union's activities cover all
areas of public policy, from health and economic policy to foreign policy and defence. However,
the extent of its powers differs greatly between areas. Depending on the area in question, the
EU may therefore resemble: 1. a federation (for example, on monetary affairs, agricultural,
trade and environmental policy); 2. a confederation (for example, in social and economic policy,
consumer protection, home affairs); or 3. an international organization (for example, in foreign
policy).

290  Fagbayibo 2008 De Jure 494.

291 | eal-Arcas 2007 The Journal of Law in Society 96.

292 Fagbayibo 2008 De Jure 494.
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Fagbayibo and Olivier are the essential ingredients required to create a

supranational AU.23

In the African continent, historically, efforts were geared towards establishing
supranational organisations at sub-regional levels to cater for functional economic
needs.2¢ At the continental level, the OAU Charter was far from establishing a
continental supranational organisation. It was rather semblances of
supranationalism that remained prominent at the sub-regional levels through
organisations such as the East African Community (EAC), the Economic Community
of West African States (ECOWAS), and the Organisation for Harmonisation in Africa
of Business Laws (OHADA).2%

Some of the elements embodied in supranationalism include but are not limited to

the following:

(a) decisional autonomy which is, in particular, the rule of the voting majority as
opposed to consensus, (b) the binding effect of the laws of international
organisations, where member states are precluded from enacting contradictory
laws), (c) the institutional autonomy of an organisation from its member states, and
the direct binding effect of laws emanating from regional organisations on natural

and legal persons in member states.2%

A supranational organisation has the power to exercise authoritative powers over
its member state. This ability to have authoritative power over member states and
a legal personality is what distinguishes supranational organisations from inter-
governmental institutions.2” A legal personality provides "the actual attribution of
rights and/or duties (of international organisations) on the international plane".ze

Fagbayibo states that it is important to note that the extent of the functions of a

293 Fagbayibo 2008 De Jure 495. Olivier 2015 South African Journal of International Affairs 527.
294 Fagbayibo 2013 PELJ 32.

295 Fagbayibo 2013 PELJ 33.

296 Weiler 1981 Yearbook of European Law 272.

297 Shaw International Law 194

298 Shaw International Law 195.

53



particular organisation determines the level of its legal personality.2®® For example,
an organisation such as the European Union (EU) has a more extensive legal
personality than the United Nations (UN) or the African Union (AU). This is because
the EU, unlike the AU, has moved from the minimal threshold of inter-state
cooperation to the creation of institutions parallel to and/or superseding the

jurisdiction of its member states in relation to agreed matters of common interest. s

Of key significance is that the discourse on supranationalism should not begin from
an "all-or-nothing" perspective.:o: It is noted that an organisation may have a
mixture of supranational elements and intergovernmental elements, and that does
not take away its supranational authority.22 This study asserts that a stable political
climate provides the required opportunity for the uniform implementation of the
supranational laws in ensuring that the right to nationality and the safeguards that

help in preventing statelessness are established and implemented.

The negative impact of armed conflicts on the continent's economy has had
devastating effects and undermined the integration process by creating distrust
among member states and more importantly the diversion of funds that could have
been used to promote and sustain integration initiatives.20s It is recommended that
such commitments should include the delegation of monitoring and disciplinary
powers to regional institutions. Such regional institutions would have the power to
be able to intervene in (potential) conflict situations and also impose relevant

sanctions on errant member states.z It is submitted that creating institutions with

29 Fagbayibo 2013 PELJ 34.

800 Fagbayibo 2013 PELJ 35; The EU exercises both exclusive and shared competence in a number
of areas. It has exclusive competence over matters such as its customs union, economic and
monetary policy, competition laws, the common international trade policy, the common fisheries
policy and the conclusion of some international agreements. It shares competence with member
states on a wide range of issues such as food, the environment, social policy, transport, human
rights and development aid.

301 Fagbayibo 2013 PELJ 34.

302 Fagbayibo 2008 De Jure 494.

303 24 African countries are estimated to have spent around USD300billion on conflicts since 1990.
See also Fagbayibo 2013 PELJ 56.

304 Fagbayibo 2013 PELJ57; Fagbayibo 2008 De Jjure 501.
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the core values centred on democracy and good governance is what will promote

the protection of human rights in the continent.

It is, therefore, critical that regional institutions are granted the necessary powers
to monitor compliance with democratic standards in member states.3s Furthermore,
Pan-Africanist ideals do not seem to include critical engagement with politically
deviant behaviour by individual African states and leaders and this culminates in the
often noted "lack of political will of African leaders" to pay more than lip service to

strengthening regional institutions that might be able to call members to account.s

It is noted that there seems to be a big divide between the philosophical objective
to unite Africa, and the creation of an essential institutional regime on the ground
needed for such unification.” The study supports that an emerging African Union
law is an important step in bridging the gap by using law within a pan-African
context which will serve to counter absolute sovereignty of AU members by
introducing shared objectives and accountability. Political will provides a firm
foundation upon which virile cooperation may be built.2¢ This is what this study
advocates for in order to bring about the change that Africa needs to have in
ensuring that there are safeguards in place in order to protect those who are

stateless.

2.6 Challenges that contribute to the non-attainment of effective

solutions to statelessness

The below-mentioned challenges are some of the reasons why nationality, free
movement of people in the continent is still an area for much required development,
which if adopted and implemented, may contribute to addressing statelessness as

it would be easy to determine whether a person has a nationality or not.

305 Fagbayibo 2013 PELJ58.

306 Fagbayibo 2008 De Jure 502.

307 Qlivier 2015 South African Journal of International Affairs 528.
308 Fagbayibo 2013 PELJ58.
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Effective governance over the borders allows Africans to move freely within the

continent, however, some of the barriers are as follows:30°

(a) Political barriers which include historical factors, ideas of sovereignty, security

threats, a trust deficit and the negative mind-set of government officials;

(b) Policy barriers which inhibit free movement through current policies, laws,
regulations and working procedures. Even though African states are keen on
developing large infrastructural connectivity projects which encourage high
numbers of the mobility of people, the laws and policies related to immigration,

labour, business and residence are highly prohibitive;

(c) Socio-economic and cultural barriers where it manifests itself as a risk
associated with the dilution of culture and religion, demographic shifts,
pressure on economic benefits and competition for jobs which includes youth

unemployment;

(d) Physical barriers which arise from poor service infrastructure, including
immigration, transportation and hospitality facilities. The absence of quality

infrastructure inhibits the free movement of persons;

(e) Administrative and bureaucratic barriers usually take the form of cumbersome
procedural requirements, corruption and improperly exercised discretionary

powers of officials sometimes at junior levels;

(f) Capability barriers which mainly reflect on the low allocation of necessary
finance, human resources and skills sets necessary for managing the flow of

people under a free movement regime.

It is noted that despite the existence of the African Charter on Human and Peoples’
Rights, the Protocol to the African Charter on Human and People’s Rights on the
Rights of Women in Africa, and the African Charter on the Rights and Welfare of the

309 Maru Barriers to free movement in  Africa: How to resolve them?
https://blogs.eui.eu/migrationpolicycentre/barriers-free-movement-africa-remove/.
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Child, the right to a nationality is still not fully recognised as a fundamental human
right on the African continent since the current legal framework does not allow
individuals to effectively protect themselves in the exercise of their right to a
nationality.s It is recommended that the existence of national regulations on the
right to a nationality has not filled the legal void that has been identified in regional
law and, therefore, does not equip the African Commission with the legal tools it
needs to promote and uphold the rights guaranteed under the African Charter.
There is a call to phase out all borders that were inherited from the colonial era and
to turn the continent into a vast space of circulation and a centre of its own.3: This
is @ much needed goal to strive for in order to have a uniform approach on issues

of nationality.
2.7 Summary

Ubuntu and African communalism are not the panaceas of all social ills in Africa. No
such cure exists, however, it is envisaged that the vbuntuand African communalism
may be the much-needed “glue that binds Africans together”. Although Africa still
experiences various challenges at varying levels, the challenge of an African not
having a nationality in Africa is one that requires Africa to work together to ensure
that it is curbed. Supranationalism is one such legal mechanism which may provide
a legalistic framework which all African states can abide by, through the existing

African Union.

A regional legal framework which binds all African states to promote cooperation
with each other in order to ensure that no new cases of statelessness arise is a
recommended solution. This can be achieved by enforcing compulsory birth
registrations to all children upon birth where such children would be rendered
stateless, this would include ensuring that African states do not have discriminatory
laws that prevent a mother or an unmarried father from giving her child a nationality

at birth. Safeguards should be built into the domestic laws to ensure that a child

810 ACHPR The Right to a Nationality in Africa 50.
311 Mbembe Speech at Ruth First Memorial: No African is a foreigner in Africa- except down in
South Africa.
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cannot be born stateless and therefore can either take up the nationality of either

parent or nationality through place of birth.

The appeal that this chapter makes is that even though ubuntu/vhuthu/botho may
be seen as a purely "local" or South African concept, it embodies all the human
rights values which are universal and that are also reflected in international human
rights standards. The values of wbuntu/vhuthu/botho are undergirded by values
such as respect, dignity, empathy, co-operation and harmony between members of
society. It is not an exclusively "African" concept, but it encompasses the "human
race" as a whole which can be extended to those who are stateless. This study
acknowledges that wbuntu is an ideal which remains unpractised in the global
village, let alone in South Africa which has been plagued with cases of xenophobic
attacks. However, it argues that the rethinking and reinvention of our African value
systems in line with wbuntu and African communalism will engender a much more
reconciliatory and all-embracing culture of African yore. A supranational African
Union is an option that may provide a legal avenue to combat statelessness, with a

deepened African union jurisprudence.

Having discussed this unconventional perspective as a proposed solution to
statelessness in South Africa and the continent as a whole, it goes without saying
that a legal solution is still imperative, in addition to the assessment of statelessness
through a decolonised perspective. Therefore, Chapter 3 follows on to set out the
international and regional legislative frameworks upon which the United Kingdom,
Kenya and South Africa will be juxtaposed against in order to identify whether there
are legal solutions that may be gleaned from other jurisdictions in order to propose

tailor made solutions to the problem of statelessness.z12

312 See discussions under Chapters 3,4 and 5.
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Chapter 3: International and Regional legislative

frameworks

3.1 Introduction

The purpose of this Chapter 3 is to lay the foundation on the international and
regional legal frameworks that underpin human rights. It is envisaged that this
foundation will draw special attention to the significance of the acquisition and
protection of nationality as a basic human right.s:¢ This includes the duty for the
state to have respect for the right to nationality, the prohibition of arbitrary
deprivation of nationality and the prohibition against discrimination.s:4 Nationality
has always been a matter belonging to the domestic jurisdiction of each state and
regulated by the laws of each state.s:s Van Waas however, submits that despite
falling entirely within the domain of the state, rules governing the acquisition and
loss of nationality cannot continue to be deemed free from the influence of
international standards and beyond the jurisdiction of international courts at the

very least, in modern times.316

This Chapter 3, therefore, foregrounds the basis upon which the national laws of
the jurisdictions under review will be measured against.?” The study submits that
notwithstanding that nationality is a matter which falls within the domestic
jurisdiction, this does not preclude the applicability of international and regional
frameworks that relate to nationality, furthermore, it is argued that these must be

considered as a basis to address statelessness. This study appreciates the distinct

813 Reference to international and regional human rights standards does not in any way mean that
such human rights standards must be blindly incorporated into domestic laws.

314 Article 15 Universal Declaration of Human Rights (1948). Article 7(1) of the Convention on the
Rights of the Child (1989).

315 Weis Nationality and Statelessness in International Law Preface to the first edition XIV and Van
Waas 2012 European Journal of Migration and Law 243.

316 Van Waas 2012 European Journal of Migration and Law 244; Kofi Annan, the Secretary-General
of the United Nations stated (Standing up for Human rights, Geneva, 7 April 1999) that “No
government has the right to hide behind national sovereignty in order to violate the human
rights or fundamental freedoms of its peoples”.

317 See discussions for the United Kingdom and Kenya in Chapter 4 and South Africa in Chapter 5.
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application of international law and national law and does not assume that

international law automatically applies to national law.

The International Law Commission has observed that the definition of a stateless
person3 is part of customary international law and thus this creates a legal

obligation for human rights to be upheld and protected by all States.s:°

This Chapter 3 is aligned to the research objective of setting out the applicable
international and regional human rights frameworks against which South Africa, the
United Kingdom and Kenya is juxtaposed against in as far as their obligations to
safeguard the right to nationality is concerned. Having a nationality provides a legal
connection between an individual and a state, and as such, statelessness

necessitates an analysis of nationality, its acquisition and loss.320

Gostin points out that all persons are born free and equal in dignity and rights, that
everyone is entitled to all the rights and freedoms outlined in the international
human rights instruments without discrimination.®2* These rights include the right to
life, liberty, security of person, privacy, health, education, work, social security, to
marry and find a family... he acknowledges that violations of human rights are a
reality to be found in every corner of the globe.32 It is reassuring to note that such

rights are protected by the Bill of Rightsin South Africa and therefore, applicable.z2

One such violation is of the most fundamental of human rights, which is the right
to a nationality. Nationality denotes a person’s status as a subject of a state in an
international arena, while citizenship denotes an individual’s membership of a

country.32¢ Arendt aptly coined the right to a nationality as the "right to have rights"

818 Article 1(1) of the Convention relating to the Status of Stateless Persons (1954). See discussion
under para 3.4.4.

819 UNHCR Handbook on Protection of Stateless Persons under the 1954 Convention Relating to
the Status of Stateless Persons 9; UNHCR Expert Meeting: The Concept of Stateless Persons
under International Law Summary Conclusions 3. See discussion under Chapter 3 para 3.4.4.

820 Van Waas Nationality Matters: Statelessness under International Law 3; Van Genugten 2014
Tilburg Law Review abstract.

821 Gostin 2004 Maryland Law Review 20.

822 Gostin 2004 Maryland Law Review 20; Blackman 1998 Michigan Journal of International Law
1172.

823 Chapter 2 of the Constitution of the Republic of South Africa.

324 \Weis Nationality and Statelessness in International Law 3-7.
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or the right of every individual to belong to humanity and that this right, should be

guaranteed by humanity itself.32s

The former UNHCR Commissioners2s appealed to the international community for
each state to take responsibility and accountability in addressing matters pertaining
to nationality in their jurisdictions and the plight of the stateless persons in their
jurisdictions. Even though the GlobalAction Plan is not mandatory for states to apply
it, it forms a good starting point upon which states can use to develop tailor made
safeguards and measures to address the specific causes of statelessness in their

territories.
3.2 Global 2014-2024 Action Plan to End Statelessness®’

The appeal made by the former UNHCR Commissioner is one of many, which
significantly highlights the Global Action Plan to End Statelessness 2014-2024 (The
Global Action Plan). The Global Action Plan has been rolled out globally and has an
international effect. Its objective is to end statelessness within "10 years". It is
discussed in detail herein below. The Global Action Plan is used as a guideline to
states who want to actively engage in the reduction and eventual prevention of

statelessness in its jurisdiction.

States are encouraged to act in order to achieve the related goals for the Global
Action Plan by 2024. The stakeholders include the UNHCR, UN and international
agencies, civil society, regional organisations, stateless persons and interested
parties. These stakeholders all have a role to play in supporting the state to
accomplish the set-out actions to an extent that such actions are relevant for each

jurisdiction. A state’s actions will vary based on the causes of statelessness, profile

825 Arendt The Origins of Totalitarianism 299 and 300.

826 Mr. Fillipo Grandi made a call to the international community highlighting that the UNHCR'’s
responsibility is vast due to situations where there are multiple conflicts and resulting mass
displacements, challenges with asylum, the funding gap between humanitarian needs and
resources and the xenophobia that has grown to dangerous levels.

827 UNHCR Global Action Plan to End Statelessness 2014-2024. Bloom What would it mean to End
Statelessness by 2014 (United Nations University 2014).
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and magnitude of statelessness in that territory. The actions are set out to an extent

that it bears relevance to the jurisdictions under review.32s

The 10 global actions under the 10 Year Plan are as follows:

(a)

(b)

(c)

(d)

(e)

()

Resolve Existing Major Situations of Statelessness:3¢ this action requires all

major non- refugee statelessness situations to be resolved.

Ensure No child is born Stateless:3%® this action provides a goal to prevent new
cases of childhood statelessness from occurring and for states to ensure that
their nationality laws grant children a nationality at birth, where a child would

otherwise become stateless.

Remove gender discrimination from nationality laws:ss all states are required
to have nationality laws that allow both men and women to pass their
nationality and for equal treatment in relation to the conferral of nationality to
their children with regard to the acquisition, change and retention of

nationality.

Prevent denial, loss or deprivation of nationality on discriminatory grounds:ss2
states are required not to have nationality laws that permit denial, loss or

deprivation of nationality on discriminatory grounds.

Prevent statelessness in cases of state succession33® and state succession

should not contribute to statelessness.

Grant protection status to stateless migrants and facilitate their
naturalisation:s* states must identify statelessness migrants through

determination procedures which lead to a legal status that allows and

South Africa, United Kingdom and Kenya are discussion under chapters 4 and 5 respectively.
Action 1 of the UNHCR Global Action Plan to End Statelessness 2014-2024.
Action 2 of the UNHCR global Action Plan to end Statelessness 2014-2024.
Action 3 of the UNHCR Global Action Plan to End Statelessness 2014-2024.
Action 4 of the UNHCR Global Action Plan to End Statelessness 2014-2024.
Action 5 of the UNHCR Global Action Plan to End Statelessness 2014-2024.
Action 6 of the UNHCR Global Action Plan to End Statelessness 2014-2024.
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9)

(h)

(i)

@)

guarantees the right to basic human rights. States must also assist with the

naturalisation process.

Ensure birth registration for the prevention of statelessness:ss states must
ensure that there are no reported cases of statelessness due to a lack of

registration at birth.

Issue nationality documentation to those with entitlement to it:3% no state
should have populations which are entitled to nationality under law but which

cannot acquire documentary proof of nationality.

Accede to the UN Statelessness Conventions:337 acceding to the 1954 and 1961
Conventions would assist states to incorporate provisions dealing with

statelessness into the national laws with assistance from the UNCHR.

Improve Quantitative and Qualitative data on statelessness populations:s:e
states are to ensure that quantitative data on stateless populations is publicly
available for 150 States and qualitative data on stateless populations is publicly

available for at least 120 States.

Bloom’s interpretation of the Global Action Plan is that, acquiring the status of

statelessness would provide the first step towards citizenship. As such, promoting

the status of statelessness can be part of a campaign to end statelessness.33 She

argues that allowing the status of statelessness allows a "second best" option to be

adopted rather than pursuing the end goal of access to citizenship.3+« Goodwin-Gill

argues for the refocus of international attention and effort to the plight, predicament

and protective needs of stateless persons.z«

336
337
338
339

340
341

Action 7 of the UNHCR Global Action Plan to End Statelessness 2014-2024.

Action 8 of the UNHCR Global Action Plan to End Statelessness 2014-2024.

Action 9 of the UNHCR Global Action Plan to End Statelessness 2014-2024.

Action 10 of the UNHCR Global Action Plan to End Statelessness 2014-2024.

Bloom What would it mean to End Statelessness by 2014. The status of statelessness would
provide access to labour, social security and other rights.

Forster 2016 International Journal of Refugee Law 564.

Goodwin-Gill "The Rights of Refugees and Stateless Persons" 389.
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He poses the following challenge:

Hitherto, international co-operation in improving the status of stateless persons,
or in the reducing or eliminating statelessness, has enjoyed limited success, often
disappearing down relatively unproductive paths. The time has come for a revision
of such arrangements, deconstruction of earlier analytical approaches, and their
substitution with practical arrangements which reflect the principles generally
shared by the community of nations.342

It is noted that the challenge for a greater need to recognise and protect stateless
persons as posed by Goodman-Gill exposes the need for a wider examination of
statelessness beyond its technical meaning. In fact, it also requires a closer look at
the various circumstances that have led to the situation of statelessness for the
person concerned and to provide recognition and protection.3s Weis states that
efforts for the reduction of statelessness are not new, and questions of nationality
are in principle within the domestic legislation of each state.s+ This study supports
the notion that Bloom proposes for the establishment of the status of statelessness
as the second best option than not being recognised as a national based on the

laws of a state i.e. having the recognition as a national by the state at all.

Another development that aims to provide a practical solution to the statelessness
challenge is the recent introduction of the CRC Toolkit that was developed by the

Institute of Statelessness and Inclusion (ISI).34
3.3 The CRC Toolkit

The CRC Toolkit*s provides a mechanism to address statelessness using the "child’s

rights approach to statelessness" which effectively advocates that addressing child

342 Goodwin-Gill "The Rights of Refugees and Stateless Persons" 393-394; Forster 2016
International Journal of Refugee Law 565.

343 Bloom What would it mean to End Statelessness by 2014.

344 Weis 1962 The International and Comparative Law Quarterly 1078.

345 See Table 3-1 in Chapter 3 and a discussion para 3.3.

346 See Annexure 3-1; ISI The World's Stateless: Children 157. The CRC Toolkit was launched in
2016 by the Institute on Statelessness and Inclusion to assist civil society in its endeavours to
effectively engage the Committee on the Rights of the Child to ensure that States fulfil their
obligations under Article 7 of the Convention on the Rights of the Child (CRC Legal Framework)
to promote, respect and fulfil every child’s rights to acquire a nationality, and to ensure that no
child is stateless. The Toolkit has two main audiences. Firstly, it aims to help civil society actors
engaged in efforts to address statelessness to understand how the CRC can be used as an
instrument in helping to prevent and reduce childhood statelessness and protect stateless
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statelessness assists in curbing new cases of statelessness. The Institute of
Statelessness and Inclusion (ISI) points out that the problem is "bigger than just a
child rights issue and a range of strategies must be adopted as part of an effective
international response".3+” The child rights approach requires engagement with the
Convention on the Rights of the Child Legal Framework (CRC Legal Framework).3:
Engaging with the CRC Legal Framework will increase the opportunity to prevent

childhood statelessness which is critical in the prevention of statelessness in general.

It is noted that one of the contributions to new cases of statelessness is the denial
of the child’s right to a nationality, in particular through the inheritance of
statelessness from parent to child.3+ That is why it is recommended that childhood
statelessness should be addressed from as early as birth or early childhood since a
child’s nationality may easily be linked to a country of birth (jus soli) or through the
nationality of their parentage (jus sanguinis). 1t is submitted that the process
involved in granting a nationality to a child is less complex than the acquisition of a
nationality by an adult which often requires naturalisation and is subject to many

conditions that may be a challenge for a stateless person to achieve.

The thesis acknowledges the usefulness of the CRC Toolkit as a tool to investigate
statelessness.s® However, in the context of this study, the CRC Toolkit is only

highlighted as a value- adding contribution to the bid against statelessness as it can

children in their country or region. Secondly, the Toolkit aims to help civil society organisations
working to promote the full enjoyment of child rights to better appreciate, identify and respond
to problems relating to the realisation of the child’s right to a nationality through their
engagement with the CRC monitoring and reporting process. The content of this Toolkit may
also be of interest to any civil society organisations operating in the broader field of human
rights, as well as to other stakeholders involved in studying and/or promoting the fulfilment of
child rights, including UN agencies, academics, legal practitioners, the media and government
policy makers.

347 ISI The World's Stateless Children 158.

348 CRC legal framework in this regard refers to the obligations outlined in the Convention on the
Rights of the Child (1989) to promote, respect and fulfil every child’s right to acquire a nationality
and to ensure that no child is stateless under Article 7.

349 ISI The World's Stateless Children 157.

350 Van Waas A new toolkit for protecting the right of every child to a nationality (2016).
https://www.statelessness.eu/blog/new-toolkit-protecting-right-every-child-nationality.
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be used to identify and map out the extent of statelessness in any jurisdiction and

potential ways of addressing statelessness.

The CRC Toolkit provides a 10-point checklist to guide civil society stakeholders in
the assessment of issues, legal gaps and conditions upon which statelessness may
arise and manifest in countries under review. A condensed version of the checklist
is set out below to highlight its usefulness and its ability to be used as a guideline
in the investigations conducted by a state on statelessness. The CRC Toolkit
identifies important aspects which must be asked by a state, in order to identify the
scale of the problem, the applicable legal framework, what the state practice is in

relation to statelessness in order to find suitable solutions:ss:

In addition to the CRC Toolkit, Van Waas recommends that statelessness may also
be approached through the Committee on the Rights of the Children as this is an
avenue that is open to 196 States that have ratified the Convention on the Rights
of the Child*> therefore, it has a wider reach through ratifications than the 1954
and 1961 Conventions.® This may be an available option for South Africa, which
has pledged to ratify the Conventions on Statelessness, however, it still had not
done so at the time of writing this study.* It is highly recommended that the avenue
provided by the CRC Legal framework is a useful avenue to pursue in order to
address childhood statelessness, pending ratification of the Statelessness

Conventions, as South Africa is a signatory to the CRC.

351 ISI The World's Stateless: Children 159; See also CRC Toolkit-Table 3-1.

352 Convention on the Rights of the Child (1989).

853 Van Waas A new toolkit for protecting the right of every child to a nationality (2016).
https://www.statelessness.eu/blog/new-toolkit-protecting-right-every-child-nationality.

354 See discussion under Chapter 5.
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3.4 International Legal Framework

The list of international instruments which are discussed below includes the

following: -

3.4.1 Convention on Certain Questions Relating to the Confiict of Nationality

Lawssss

The need to protect the right to nationality and guard against arbitrary loss of
nationality goes as far back as the Convention on Certain Question Relating to the
Confiict of Nationality Laws (Hague Convention) in as far as nationality is concerned

and lays the following foundation:3s

Article 1 provides that it is for each State to determine under its own law who are
its nationals. This law shall be recognised by other States in so far as it is consistent
with international conventions, international custom, and the principles of law
generally recognised with regard to nationality;

Article 2 provides that any question to whether a person possesses the nationality
of a particular State shall be determined in accordance with the laws of that
particular state.

In other words, the responsibility for the determination of a nationality rests with
each state through its law.37 Notwithstanding the provision of these above-
mentioned articles, it is argued that the responsibility for states to afford a person
with a nationality, must conform to international law human rights standards and

principles of equality and non-discrimination.3s

The Hague Conference adopted two decisions that protected the rights of women
to nationality, against arbitrary loss of nationality through marriage and to ensure

that the states adopt into their laws, principles of the equality of the sexes in matters

855 Convention on Certain Questions Relating to the Confiict of Nationality Laws (1930).

356 Article 1 of the Convention on Certain Questions Relating to the Confiict of Nationality Laws
(1930); Hudson 1933 American Journal of International Law 117; Flournoy 1930 The American
Journal of International Law 468.

357 Flournoy 1930 7he American Journal of International Law 469.

358 Achiron ANationality and Statelessness: A Handbook for Parliamentarians 9; See also B2 v
Secretary of State for the Home Department para 25; Articles 8-11 of the Convention on Certain
Questions Relating to the Confiict of Nationality Laws (1930).
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of nationality to safeguard the best interests of the children.ss¢ Safeguards against
statelessness to the extent that it prevents the loss of a woman’s nationality are
provided for especially if the national laws of the wife causes her to lose her
nationality upon her marriage to a foreigner. Furthermore, it contains provisions
designed to reduce statelessness as it deals with expatriation permits,ss: the

nationality of children,%2 and adoption.3:

These provisions are mainly of a negative nature as they are designed to prevent
loss of nationality which would render a person stateless, in particular, where there
is a change of personal status.3s It is noted that the provisions impose obligations
on states not to withdraw their nationality in certain circumstances, instead of

obligations to grant their nationality.s

In support of the international legal framework, Batchelor avers that the right to a
nationality is a human right, and in turn, serves as a basis upon which to settle

issues about the acquisition, loss or denial of a nationality.3ss
Nationality is defined as:

...the political and legal bond that links a person to a given State and binds him to
it with ties of loyalty and fidelity, entitling him to diplomatic protection from that
State.367

The relationship created by the right to a nationality creates legal obligations
between the national and the state. It is submitted that even though it is a matter

that is acknowledged to fall under the domain of the domestic law, it can be argued

859 Hudson 1933 American Journal of International Law 118.

360 Articles 8 and 9 of the Convention on Certain Questions Relating to the Confiict of Nationality
Laws (1930).

361 Article 7 of the Convention on Certain Questions Relating to the Conflict of Nationality Laws
(1930).

362 Articles 13 to 16 of the Convention on Certain Questions Relating to the Confiict of Nationality
Laws (1930).

363 Article 17 of the Convention on Certain Questions Relating to the Confiict of Nationality Laws
(1930).

364 Weis 1962 The International and Comparative Law Quarterly 1074.

365 Articles 7-16 of the Convention on Certain Questions Relating to the Conflict of Nationality Laws
(1930).

366 Batchelor 1998 International Journal of Refugee Law 156.

367 Castillo-Petruzzi et al v Peru AICHR [ser] No 52 1999.
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that, it is itself an international law matter. Weis points out that statelessness, which
is the lack of nationality, is the result of the domestic character of nationality law,
and negative conflicts of nationality laws, therefore, it is closely linked with the

problem of nationality.zss
3.4.2 Charter of the United Nations 3°

The preamble of the United Nations Charter highlights the commitment of the United
Nations to human rights. It reaffirms the "faith in fundamental human rights, in the
dignity and worth of the human person, in the equal rights of men and women".s7
The effectiveness of some human rights standards has been questioned as vague
in that the monitoring mechanisms tend to be inherently weak or non- existent.s”
Dugard has found that the human rights articles have been found to be vague and
they give no indication of the rights protected, apart from that of non-
discrimination.3”2 Therefore, it is not clear that the Charter of the United Nations
creates any legal obligations for the State in as far as nationality is concerneds” as
it does not contain specific declarations identifying nationality as a prohibited basis

of discrimination.s7#

Despite the aforementioned, it may be argued that the pledge to cooperate in
promoting human rights implies an obligation on the part of the State not to
undermine human rights or act in such a way that discriminates to the extent of
excluding nationality.s”s This would effectively mean that the right to a nationality is
safeguarded even though it is not expressly stated. Blackman points out that there

is no general right to nationality in customary international law but adds that there

368 Weis Nationality and Statelessness in International Law XIV; Van Waas European Journal of
Migration & Law 244.

369 Charter of the United Nations (1945).

370 Article 8 of the Charter of the United Nations (1945); Barber and Barett South Africa's Foreign
Policy: The Search for Status and Security 1945-1988 16.

871 Dugard et al Dugard's International Law: A South Africa Perspective 456 and 322. Camp Keith
1999 Journal of Peace Research 95.

872 Dugard et al Dugard's International Law: A South Africa Perspective 456.

873 Dugard et a/ International Law: A South African Perspective 322.

874 Weis Nationality and Statelessness in International Law 144.

875 Dugard et a/ Dugard's International Law: A South Africa Perspective 457.
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is a strong presumption in favour of the prevention of statelessness in any change

of nationality, including in a state succession.s37s
3.4.3 Universal Declaration of Human Rights 37

The UDHR was adopted by the United Nations in 1948 and entrenched all basic
human rights that are inalienable and inviolable.c® The first sentence of the
preamble states that "the recognition of the inherent dignity and of equal and
inalienable rights of all members of the human family is the foundation of freedom,
justice and peace in the world...". The recognition of the inherent dignity in human

beings is meant to be a common standard of achievement for all people.3

It is submitted that the recognition and protection of the dignity and of equal and
inalienable rights of a human being exist purely because a human being "is human"
regardless of any circumstance that may discriminate against them, whether

socially, culturally, economically and politically.

The preamble further states that the Member States have pledged to achieve the
promotion of universal respect for and observance of human rights and fundamental
freedoms in co-operation with the United Nations.ze® This suggests that the Member
States have an obligation to work together with the United Nations in all projects
that aim to protect the rights of people. Recognition is central to the right to
nationality, and when recognition is withdrawn, human beings are left stateless and

thus rightless.zs:

Arendt further states that the calamity of the rightless is not that they are deprived
of life, liberty, and the pursuit of happiness, or of equality before the law and

freedom of opinion, but they no longer belong to any community whatsoever.322

876 Blackman 1998 Michigan Journal of International Law 1183.

877 Universal Declaration of Human Rights (1948).

878 Dugard et a/ Dugard's International Law: A South Africa Perspective 461.

879 Preamble of the Universal Declaration of Human Rights (1948).

380  Preamble of the Universal Declaration of Human Rights (1948).

381 Arendt The Origins of Totalitarianism 300. Weis Nationality and Statelessness in International
Law 135.

382 Arendt The Origins of Totalitarianism 295.
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The UDHR has largely fulfilled the promise of its preamble, becoming the "common
standard" for evaluating human rights conditions and has attained the status of

customary international law.3e The UDHR provides that:

All human beings are born free and equal in dignity and rights. They are endowed
with reason and conscience and should act towards one another in the spirit of
brotherhood.384

The "dignity of the human person" and "human dignity" are phrases that have been
used as an expression of a basic value accepted in a broad sense by all people and
the inability to have a nationality strips a person bare of his inherent right to dignity,
and ultimately the right to have rights. This suggests that the dignity of the human
person is to be invoked widely as a legal and moral ground to protest degrading
and abusive treatment.3ss It is submitted that this strongly correlates with the ideals
of wbuntu and African communalism which arent necessarily being claimed as
African only values but, solidify the argument that the ideals are “humane” in

nature.sss

It is therefore incumbent on member states to respect without discrimination, the
rights outlined in the UDHR, which include, the right to life, liberty and security of a
person;3&” the prohibition of slavery,3s torture or to cruel, inhuman, or degrading
treatment or punishment,3s the right to recognition everywhere as a person before
the law,>» an effective judicial remedy, where all persons are entitled without any
discrimination to equal protection of the law. This includes protection against any
discrimination in violation of the UDHR and any incitement to such discrimination, 3

the prohibition of arbitrary arrest, detention or exile.se2

383 Gostin 2004 Maryland Law Review 32; Hannum 1995 International & Contemporary Law 289.
384 Article 1 of the Universal Declaration of Human Rights (1948).

385 Schachter 1983 American Journal of International Law 849.

386 See Chapter 2 for discussion on wbuntu and African Communalism.

387 Article 3 of the Universal Declaration of Human Rights (1948).

388 Article 4 of the Universal Declaration of Human Rights (1948).

389 Article 5 of the Universal Declaration of Human Rights (1948).

39  Article 6 of the Universal Declaration of Human Rights (1948).

391 Article 7 of the Universal Declaration of Human Rights (1948).

392 Article 9 of the Universal Declaration of Human Rights (1948).
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Article 15 provides for the right to a nationality but does not make provision for how
states should determine nationality in their jurisdictions.se® This Article 15, provides
that "everyone has a right to a nationality" and that "no one shall be arbitrarily
deprived of his nationality nor denied the right to change his nationality".2%+ This
right is founded on the existence of a genuine and effective link between an
individual and a state.s»s The right to a nationality can be found in major human

rights instrument adopted since the UDHR.3%

Notwithstanding that Article 15 asserts the right to a nationality, it is noted that
there are substantive limitations on state sovereignty over citizenship regulation that
gives meaning to the right to a nationality.*” Furthermore, some gaps in the
international legal framework on nationality persist as there is no consensus on what
constitutes statelessness arising from an ineffective nationality.se It is argued that
state sovereignty to regulate citizenship is not absolute, but rather subject to
developments in international law as clarified by the Permanent Court of

International Justice.3%

In this instance, the case of Advisory Opinion on the Tunis and Morocco Nationality
Decrees, the court had to decide on the power of states to determine nationality,
and the court acknowledged that "whether a certain matter is or is not solely within
the domestic jurisdiction of a state is an essentially relevant question; it depends on
the development of international relations."+«° Van Waas submits that despite falling
entirely within the domain of the state, rules governing the acquisition and loss of

nationality cannot continue to be deemed free from the influence of international

393 Weissbrodt 2006 Human Rights Quarterly 245; Gostin 2004 Maryland Law Review 22.

394 Articles 15(1) and (2) Universal Declaration of Human Rights (1948). Weissbrodt 2006 Human
Rights Quarterly 246; Adjami 2008 Refugee Survey Quarterly 94.

395 Achiron Nationality and Statelessness: A Handbook for Parlfiamentarians 10; Adjami 2008
Refugee Survey Quarterly 95.

3%  For example Article 7 of the Convention on the Rights of the Child and Article 24 of the
International Covenant on Civil and Political Rights; Van Waas 2012 European Journal of
Migration and Law 245.

397 Adjami 2008 Refugee Survey Quarterly 93.

398 Adjami 2008 Refugee Survey Quarterly abstract.

399 Advisory Opinion on the Tunis and Morocco Nationality Decrees 1922 PCIJ para 37.

400 Advisory Opinion on the Tunis and Morocco Nationality Decrees 1922 PCIJ para 38.
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standards and beyond the jurisdiction of international courts.4: Furthermore, when
determining who their nationals are, states must do so cognisant of the fact that
other states shall recognise such decision in as far as it is consistent with
international conventions, international custom, and the principles of law generally
recognised with regard to nationality.«2 The Convention on Statelessness are
discussed to highlight how states may use them to address statelessness and

nationality.
3.4.4 Convention Relating to the Status of Stateless Persons:s

The 1954 Convention is the cornerstone of the international legal framework for the
protection of stateless persons.«4 It illustrates the international concern over the
human and political problems caused by statelessness and enshrines the protection
framework.45 It provides mechanisms that may be incorporated into a country’s
national laws to assist with the identification and reduction of statelessness with the
intention of eventually eliminating statelessness or instances that give rise to
statelessness. It is specifically designed to offer a legal framework which deals with
the status of stateless persons at the international level and how states can address
statelessness in their jurisdictions.«¢ The 1954 Convention remains the only
international treaty aimed specifically at regulating standards of treatment for
stateless persons.«” Which is why it is considered prudent for states to ratify this

Convention to protect those who are marginalised through no fault of their own.

401 Van Waas 2012 European Journal of Migration and Law 244. Kofi Annan, the Secretary-General
of the United Nations stated (Standing up for Human rights, Geneva, 7 April 1999) that “No
government has the right to hide behind national sovereignty in order to violate the human
rights or fundamental freedoms of its peoples”.

402 Subject to Article 1 of the Hague Convention on Certain Questions relating to the Confiict of
Nationality Laws (1930) affirmed this principle: “It is for each State to determine under its own
laws who are its nationals; Walker 1981 Human Rights Quarterly 106.

403 Convention relating to the Status of Stateless Persons (1954); Edwards Displacement,
Statelessness and Questions of Gender Equality and the Convention on the Elimination of All
Forms of Discrimination against Women 52.

404 Bianchini 2017 International Journal of Refugee Law 4

405 Bianchini 2017 International Journal of Refugee Law 42.

406 Van Waas Nationality Matters. Statelessness under International Law 4.

407 UNHCR Handbook on the Protection of Stateless Persons 3.
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Nationality is a legal bond between a person and a state as it provides a person with
a sense of identity and more importantly allows them to exercise a wide variety of
rights.4¢ This denotes that every human being is endowed with this right to
nationality and it cannot be taken or given away by its very nature. Therefore, it is
what creates the legal obligation between a person and the state and allows the
person to be afforded protection.“«° The lack of any nationality is therefore harmful
and devastating to the lives of the persons concerned. Arendt reformulates human

rights by invoking the concept of "the right to have rights".4w0

A stateless person is a person who is not considered as a national by any state
under the operation of its law.4t This definition is now recognised to be customary
international law#2 and persons who satisfy the definition are entitled to certain
protection, rights and duties as contained in the 1954 Convention.:* The 1954
Convention addresses matters relating to nationality and aims to limit the number

of cases of statelessness from occurring.44

Article 1(1) can be analysed by breaking the definition down into two constituent
elements which are (a) not considered as a national under the operation of its law
and (b) by any state.4:s An enquiry is limited to the states with which a person enjoys
a link which can be because of birth in the territory, descent, marriage, adoption or
habitual residence.+¢ It distinguishes between stateless persons and the stateless

persons who may be refugees and acknowledges that most stateless persons are

408 Batchelor 1998 International Journal of Refugee Law 185.

409 Weissbrodt and Collins 2006 Human Rights Quarterly 246.

410 Arendt The Origins of Totalitarianism 292.

411 Article 1(1) of the Convention relating to the Status of Stateless Persons (1954).

412 The International Law Commission has concluded that the definition in Article 1(1) of the 1954
Convention should be considered as part of customary international law; International Law
Commission Draft Articles on Diplomatic Protection with Commentaries 49.

413 UNHCR Protecting the Rights of Stateless Persons: The 1954 Convention Relating to the Status
of Stateless Persons 3.

414 Van Waas Nationality Matters: Statelessness under International Law 3.

415 Van Waas 2012 European Journal of Migration and Law 244.

416 UNHCR Handbook on Protection of Stateless Persons under the 1954 Convention Relating to
the Status of Stateless Persons 11. Batchelor 1998 International Journal of Refugee Law 157.
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not refugees. Stateless persons who are refugees receive protection under the

auspices of the Convention Relating to the Status of Refugees.*

To address the status of stateless persons, the 1954 Convention aims to establish
and regulate the status of stateless persons and to ensure the widest possible
enjoyment of their human rights as it is complemented by provisions of international
human rights treaties.4 It also offers the stateless person legal status and attributes

some rights which assist in protecting against human rights abuses.

There are various categories of stateless persons. Weis refers to them as "original"
or "absolute" statelessness which is the status of persons who did not acquire a
nationality at birth.4° These are de jure statelessness.+2° The second type is relative
statelessness where the status of persons who acquired a nationality at birth but
have lost this nationality without acquiring another one, also known as de facto
statelessness.s22 A person who is de jure statelessness is one who qualifies as

stateless as per the definition of stateless persons under the 1954 Convention.

Massey describes a refugee who has no nationality as de jure stateless and a
refugee who has a nationality as de facto stateless.+22 It must be clarified that
whereas all refugees are stateless, many stateless persons are not refugees.+2 Being
de jure stateless manifests itself in that the person has no legal claim to nationality
in any of the states to which that person is connected through either birth or
descent.+2* De facto statelessness is not defined in the 1954 Convention, however,
it is considered that being de facto stateless means a person who is outside the

country of his nationality and who is unable or, for valid reasons, unwilling to avail

417 Convention Relating to the Status of Refugees (1951). A refugee is protected by the rule of
“non-refoulement” which means he/she may not be forcibly returned to his /her home country
where he/she is likely to face persecution or may face a danger to his life or freedom.

418 UNHCR Protecting the Rights of Stateless Persons: The 1954 Convention Relating to the Status
of Stateless Persons 10.

419 Weis 1944 World Jewish Congress 4.

420 Conklin Statelessness: The Enigma of an International Community 7.

421 Conklin Statelessness.: The Enigma of an International Community 8; Weis 1944 World Jewish
Congress 4.

422 UNHCR and Massey UNHCR and De Facto Statelessness 6.

423 UNHCR and Massey UNHCR and De Facto Statelessness 7.
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himself to the protection of that country.+2 This is a person who has a legal claim
to nationality under the law but has no proof of that claim.42s The case of Nibigira v
Minister of Home Affairs*> illustrates a situation where a man was unable to prove
his nationality. In this case, the Tanzanian Embassy refused to issue certain
documents because the man was allegedly of Burundi nationality. The Burundian
Embassy refused to recognise him as a Burundi national as he had failed or could
not speak their native language. The Burundian Embassy was unwilling to listen or
accept the explanation that he could not speak the native language because he left
Burundi when he was 10 years of age. He was, therefore, de facto stateless. In
another case B NO v Minister of Home Affairs,“¢ where a child was brought into
South Africa and became orphaned by a mother whose asylum application had been
unsuccessful and rejected. No apparent family ties could be shown elsewhere, and
this child was, therefore, de facto stateless. The inability to prove or lay claim to a

nationality of a state makes one de 7acto stateless.

The definition of statelessness applies to both migratory (encompasses stateless
persons who are migrants or have a migratory background) and non-migratory
contexts. In situ includes stateless persons who are "in their own country" which
means that they have significant and stable ties through birth, long term-residence
with a country.s» They have never crossed borders and find themselves in their
"own country".4% Their predicament exists “in sitd" that is in the country of their
long term existence. In many cases, statelessness is as a result of problems in the

framing and implementation of nationality laws.3

425 UNHCR Handbook on Protection of Stateless Persons under the 1954 Convention Relating to
the Status of Stateless Persons 44.

426 Dugard et al Dugard'’s International Law. A South Africa Perspective 536.

421 Nibigira v Minister of Home Affairs (41265/2011) [2011] ZAGPHIC 178 para 16. See also
Chapter 5.

428 B NO v Minister of Home Affairs NO (2665/2017) [2018] ZAECPEHC 24 para 8.

429 Gyulai 2012 European Journal of Migration and Law 280.

430 UNHCR Handbook on the Protection of Stateless Persons 3.

431 UNHCR Handbook on the Protection of Stateless Persons 4.
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The core basis of the 1954 Convention is that "no stateless person should be treated

worse than any foreigner who possesses a nationality".4s2

The 1954 Convention remains the primary international instrument that regulates
the status of non-refugee stateless persons and ensures that they enjoy human
rights without discrimination. It does this by providing the stateless persons with a
recognised legal status, access to travel documents, identity documents and other
basic forms of documentation. In addition, it provides a common framework with

minimum standards of treatment for stateless persons.+:

When a state ratifies the 1954 Convention, it shows the state’s commitment to the
protection of human rights and also mobilises international support for the state to
deal with the protection of stateless persons adequately.+ The 1954 Convention
does not provide any mechanism(s) to identify stateless persons.+3 It is implicit, in
that states must identify stateless persons within their jurisdiction (through a
national status determination procedure) so as to provide them with appropriate
minimum standards to comply with the 1954 Convention commitments.+¢ The
United Kingdom provides a very good example of how it uses the Statelessness

Determination Procedure in dealing with statelessness.4s

The 1954 Convention provides that stateless persons must be treated like nationals
with regards to certain rights such as freedom of religion and education of their
children.s3 For other rights, such as the right to employment4® and housing, 4o it

further provides that stateless persons are to enjoy, at a minimum, the same

482 UNHCR Protecting the Rights of Stateless Persons: The 1954 Convention Relating to the Status
of Stateless Persons 4.

433 UNHCR Protecting the Rights of Stateless Persons: The 1954 Convention Relating to the Status
of Stateless Persons 3.
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437 See discussion under Chapter 4.

438 Article 4 & 22 of the Convention relating to the Status of Stateless Persons (1954).
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treatment as other non-nationals.4 It upholds the right to freedom of movement
of stateless persons lawfully in the territory and requires the state to provide them
with identity papers and travel documents, as well as the right to administrative
assistance,*2 a right to identity and travel documents#: which are mutually-
recognised travel documents for stateless persons to function in lieu of a passport.4
All stateless persons have a duty to obey the laws and regulations of the state in
which they find themselves.#s It is submitted that ratification of the 1954
Convention will assist in ensuring that the state offers protection to stateless

persons instead of subjecting them to detentions with no possibility of deportation.

Stateless persons are generally denied the enjoyment of a range of human rights
and prevented from participating fully in society.+¢ The 1954 Convention provides a
core set of rights to address the marginalisation of such stateless persons.#7” The
enjoyment of rights offered under the 1954 Convention does not equate to the
possession of a nationality. States are, however, called to facilitate the naturalisation
of the stateless persons to eventually bring an end to their statelessness. The
Contracting State has an obligation to facilitate the assimilation and naturalisation

of stateless persons.+4

It is submitted that the recognition of statelessness will play an important role in
enhancing respect for the human rights of stateless persons. For people who
experience either de facto or de jure statelessness, the effect is the same. Without
legal mechanisms for their identification and documentation, stateless persons face
enormous practical and legal problems in their everyday lives and are at constant

risk of arrest and deportation as illegal aliens.+ It is critical to ensure that a clear
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443 Articles 27 & 28 of the Convention Relating to the Status of Stateless Persons (1954).
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449 Dugard et a/ Dugard's International Law: A South Africa Perspective 537.

78



distinction is made to determine who is stateless to avoid arbitrary arrests with no

prospects of deportation.

3.4.5 Convention on the Reduction of Statelessness's°

Underlying the 1961 Convention is the notion that while countries maintain the right
to elaborate on the content of their nationality laws, they must do so in compliance
with international norms, including the principle that statelessness should be
avoided.# It focuses on avoiding statelessness and requires that countries establish
safeguards in their nationality laws to prevent statelessness, both at birth or by
operation of the law, by ensuring that the contracting state grants its nationality to
a person born in its territory who would otherwise be stateless.4s2

Weis avers that from a human point of view, statelessness often leads to hardships
and it is also undesirable for the state concerned, as the stateless person does not
fit into the established international legal order where nationality provides the
normal link between a national and the state.+ss Which in turn provides security to

its nationals.

The 1961 Convention guides party states on how to draft nationality laws that
prevent statelessness from arising in a state’s territory.+s+ It also aims to limit the
number of cases of statelessness occurring, loss and deprivation of nationality.4s> It
prevents the arbitrary deprivation of nationality and also regulates loss and
renunciation of nationality.+s It provides that where the law of a Contracting State

entails loss or renunciation of nationality, such renunciation shall not result in loss

450 Convention on the Reduction of Statelessness (1961). Introductory note by the Office of the
United Nations High Commissioner for Refugees, 1961 Convention 3. It came into force in 1975
as a result of over a decade of international negotiations on how to avoid incidences of
statelessness.

451 Convention on the Reduction of Statelessness (1961). Introductory note by the Office of the
United Nations High Commissioner for Refugees, 1961 Convention 3; By adopting the 1961
Convention safeguards, countries contribute to the reduction of statelessness over time.

452 Article 1 of the Convention on the Reduction of Statelessness (1961).

453 Weis 1962 The International and Comparative Law Quarterly 1073.

454 Articles 1(1) -(5) and 4 of the Convention on the Reduction of Statelessness (1961).

455 Article 5 of the Convention on the Reduction of Statelessness (1961).

456 See discussion in Chapter 5.
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of nationality unless the person concerned possesses or acquires another nationality

which imposes a condition of the retention of a nationality.4s7

The 1961 Convention is not absolute in the preservation of one’s nationality. For
example, it provides instances where an individual may be deprived of his nationality
or lose his nationality where for instance the nationality was obtained fraudulently
or through a misrepresentation (amongst others).4ss It further advocates for the
Contracting State not to deprive any person or group of persons of their nationality
on racial, ethnic, religious or political grounds and guarantees due process where

deprivation is permitted.+s°

3.4.6 International Convention on the Elimination of All Forms of Racial

Discriminatiorn’s

The International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD) has been eloquently described as "the international community's only tool
for combating racial discrimination, which is at the same time universal in reach,
comprehensive in scope, legally binding in character, and equipped with built-in

measures of implementation."4s:
Article 1(1) defines racial discrimination as:

Any distinction, exclusion, restriction or preference based on race, colour, descent,
or national or ethnic origin which has the purpose or effect of nullifying or impairing
the recognition, enjoyment or exercise, on an equal footing, of human rights and
fundamental freedoms in the political, economic, social, cultural or any other field
of public life.

This ICERD provides that member states have an obligation to prohibit and to
eliminate racial discrimination. To achieve this, states need to establish judicial and
administrative procedures under their municipal laws for the protection of all against

all forms of discrimination. This would include the guarantee of the protection of

457 Article 7 (1) (a) of the Convention on the Reduction of Statelessness (1961).
458 Article 8 of the Convention on the Reduction of Statelessness (1961).

459 Article 9 of the Convention on the Reduction of Statelessness (1961).

460 Convention on the Elimination of All Forms of Racial Discrimination (1965).
461 Meron 1985 The American Journal of International Law 283.
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fundamental rights, without distinction as to race, colour, national or ethnic origin
and to equality before the law. One of the main reasons people are denied or
deprived of nationality, and thus rendered stateless, is racial or ethnic
discrimination.+62 For example, the denationalisation and expulsion of thousands of
black Mauritanian citizens in 1989 were racially motivated. Furthermore, in Estonia,
ethnic Russians have struggled with statelessness since independence in 1991.463
The Kenyan study shows the extreme extents where statelessness is as a result of
racial discrimination according to ethnicity.4¢+ State parties have a responsibility to
eliminate racial discrimination in all its forms and guarantee the right of everyone,
without distinction to race, colour or national or ethnic origin, and to equality before

the law.46s The right to a nationality is specifically catered for amongst others.ss
3.4.7 International Covenant on Civil and Political Rights'

The International Covenant on Civil and Political Rights (ICCPR) provides a
commanding provision that highlights the significance of every person before the
law. It states that "Everyone shall have the right to recognition everywhere as a

person before the law".4s8

The ICCPR provides that every child shall be registered immediately after birth and
shall have a name.%° It also makes provision for the right of the child to acquire a
nationality.#”% The purpose of this provision is to prevent a child from receiving less

protection by society and the state because he is stateless.4’1

Provision is made to ensure that all persons are equal before the law and are entitled

to the equal protection of the law.42 In this respect, the law shall prohibit any

462 Goris, Harrington and Kohn Statelessness: what it is and why it matters 4.

463 Goris, Harrington and Kdhn Statelessness.: what it is and why it matters 5.

464 See discussion in Chapter 4.
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466 Article 5(d)(iii) of the Convention on the Elimination of All Forms of Racial Discrimination (1965).
467 International Covenant on Civil and Political Rights (1966).

468 Article 16 of the International Covenant on Civil and Political Rights (1966).

469 Article 24(1) of the International Covenant on Civil and Political Rights (1966).

470 Article 24 (2) & (3) of the International Covenant on Civil and Political Rights (1966).

471 CCPR General Comment No.27 (1999).
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discrimination and guarantee to all persons equal and effective protection against
discrimination on any ground such as race colour, sex, language, religion, political

or other opinion, national, or social origin, property, birth or other status.

The ICCPR protects the right of every person to enter "his own country", a norm
which has been interpreted to apply to stateless persons as well.4’3 This provision

may be useful in protecting those who are statelessness /n situ.

A study tracing 178 countries over 18 years (1976-1993) and across four different
measures of state human rights behaviour was done to test how ratification of an
international agreement on human rights has an observable behaviour change on
the member state or an impact on the member state’s actual behaviour.4’# In other
words, whether ratification of an important convention translates to improved or
better compliance by the State. Camp Keith notes that over three-quarters of the
UN member states are parties to the JCCPR, to such an extent that being a party to
the ICCPR seems "concomitant with joining the UN".#> A bivariate analysis
demonstrated some significant differences between the behaviour of state parties
and the behaviour of non- state parties. It was noted that the behaviour did not
change much where a comparison was made between the state party’s behaviour
before it became a party to the treaty and its behaviour after becoming a party to
the treaty. A multivariate analysis which controlled factors known to affect human
rights was also employed and it was noted that the impact of the treaty disappears

altogether.

The results suggested that it may be overly optimistic to expect that being a state
party to this JCCPR produces an observable direct impact.#’® This suggests that
substantial progress towards universal recognition of human rights norms by the

impact of the treaties on the actual behaviour of states regarding the human rights

473 Article 12(4) International Covenant on Civil and Political Rights (1966). Weissbrodt and Collins
2006 Human Rights Quarterly 246.

474 Camp Keith 1999 Journal of Peace Research 95.

475 Camp Keith 1999 Journal of Peace Research 96.

476 Camp Keith 1999 Journal of Peace Research 97.
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obligations remains unclear.#’7 It is submitted that the results of the study provide
helpful insights into one of the questions posed in this thesis, as it questions the
reason why there is still human rights violations and statelessness even though
there are many international and regional human rights standards which seek to

protect people against such human rights violations.
3.4.8 International Covenant on Economic, Social and Cultural Rightss

Like the UDHR, the International Covenant on Economic, Social and Cultural Rights
(ICESCR) does not focus explicitly on the rights of stateless persons, but it adopts
broad principles of safeguarding and promoting rights of all. The JCESCR deals with
second-generation rights, such as the right to work,+ the right to the enjoyment of
just and favourable conditions at work including fair wages and safe, healthy
working conditions,*® to form and to join trade unions,* to social security,*z2 to an
adequate standard of living,4 to the enjoyment of the highest attainable standard
of physical and mental health,+¢+ to education including free and compulsory
education,#ss and to participate in cultural life.4e For these rights to be implemented,
the implementing state requires the availability of resources and the recognition of
a person as a nation of that state. States are only required to make efforts relative
to their available resources, and therefore, the obligation is not an imposed one and

remains discretionary.4”

Biltchitz argues that fundamental rights are grounded in the principle of equal
importance, which requires protection for certain significant interests that

individuals have.4 Furthermore, among these central interests of individuals are
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two thresholds of urgency. The first threshold is the interest that people must be
free from general threats to survival. The second is the interest that people must
live in an environment where they can fulfil their purposes and live well.4s The social
and economic rights protected by the Bill of Rights have been inspired by the JCESCR
and ratification would require a few changes in the domestic legal order.4% For these
rights to be realised and accessed, one has to have a nationality. Therefore, having
safeguards and laws that promote one to have a nationality would be the ideal

solution to assist in order to combat the problem of statelessness.

3.4.9 Convention on the Elimination of All Forms of Discrimination Against

Womerro:

This Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW) is described as the International Bill of Rights for Women. It further

defines what constitutes discrimination against women as follows:

...any distinction, exclusion or restriction made on the basis of sex which has the
effect or purpose of impairing or nullifying the recognition, enjoyment or exercise
by women, irrespective of their marital status, on the basis of equality of men and
women, of human rights and fundamental freedoms in the political, economic,
social, cultural, civil or any other field.492

CEDAW places an obligation on member states to grant women equal rights with
men, to acquire, change or retain their nationality. It also protects women against
the automatic loss of nationality due to marriage or change of nationality by the
husband which would result in the woman being rendered stateless or the husband’s
nationality being "forced on the woman".4: Of most significance is the affirmation
of the protection offered, which provides that state parties shall grant women equal

rights with men with respect to the nationality of their children.+s+ This article

489 Bilchitz 2007 ESR Review 27.

490 Dugard et al International Law: A South African Perspective 332.

491 Convention on the Elimination of All forms of Discrimination against Women (1979).

492 Article 2 and 3 of the Convention on the Elimination of All forms of Discrimination against
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provides a platform for women to be able to pass on their nationality to their children
which would help close the gap of childhood statelessness where the laws of a
country only allow men to pass nationality to their children. Children born out of
wedlock face a challenge in this regard, where nationality cannot be passed on the
child through the mother. Many countries around the world still do not have gender-

neutral citizenship laws.4

In some cases, women lose their citizenship upon marriage to foreigners, and are
unable to pass on their citizenship to their children. For example, in Swaziland, the
Constitution adopted in 2005 stipulates that a child born after the constitution came
into force is a citizen only if his or her father is a citizen. It doesn’t make provision
for females to be able to pass on their nationality to children. In Africa alone, twenty-
seven (27) countries still deny women the right to pass on nationality to a child or
a non-citizen /foreign spouse.??® It imposes an obligation on member states to
pursue without delay and to take all appropriate measures to ensure full
development and advancement of women.+” The ability for women to be able to
pass on their nationality to their children at birth, will ensure that new cases of

statelessness are prevented.
3.4.10 Convention on the Rights of the Child

The Convention on the Rights of the Child (CRC) is the most ratified convention by
far and may be regarded as having universal applicability.+¢ It provides that all
human beings below the age of 18 years are regarded as children unless under
applicable law, the majority is attained earlier as set out by the national laws of the

state concerned.>° The CRC provides that state parties are obligated to respect and

495 Theodorou, 27 countries limit a woman's ability to pass citizenship to her child or spouse
(Pew Research Centre 2014).
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85



guarantee all rights to the children within its jurisdiction, without discrimination on

the listed or other grounds, articles 2(1) and (2) provide that:5

(1) State Parties shall respect and ensure the rights set forth in the present
Convention to each child within their jurisdiction without discrimination of
any kind, irrespective of the child's or his or her parent's or legal guardian's
race, colour, sex, language, religion, political or other opinion, national,
ethnic or social origin, property, disability, birth or other status.

(2) State Parties shall take all appropriate measures to ensure that the child is
protected against all forms of discrimination or punishment on the basis of
the status, activities, expressed opinions, or beliefs of the child's parents,
legal guardians, or family members.

The best interests of the child are of primary concern and should always be

paramount when deciding on matters pertaining to the child.sc2 The CRC provides

that all children have an inherent right to life,sos the right to immediate registration,

a right to a name and a right to acquire a nationality. In addition, the State Party

has an obligation to ensure implementation of these rights in accordance with

national law and international instruments, in particular where a child would

otherwise be stateless.s50

Article 7 provides as follows:

The child shall be registered immediately after birth and shall have the right
from birth to a name, the right to acquire a nationality and as far as possible,
the right to know and be cared for by his or her parents.

(1) State parties shall ensure the implementation of these rights in accordance
with their national law and their obligations under the relevant international
instruments in this field, in particular where the child would otherwise be
stateless.

(2) Where a child is illegally deprived of some or all of the elements of his or
her identity, States Parties shall provide appropriate assistance and
protection, with a view to re-establishing speedily his or her identity.

501
502
503

504
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Article 7(3) clearly makes provision for the protection against statelessness and
provides a safeguard which creates an obligation on member states to protect a

child against statelessness.ss

A child may be left stateless due to several varying circumstances such as the failure
to tackle inter-generational exclusion as a result of gender discrimination in
nationality laws, conflict and displacement or as an unintended by-product of the
lack of harmonisation of nationality rules and practices globally.sc¢ Children who are
born from surrogacy sometimes experience the challenge of not having a parentage

to grant them nationality and are born stateless.s”

The ability to claim one’s right as a minor requires proof of a birth certificate and
the right to immediate birth registration applies universally to all children regardless
of their nationality.s¢ This places an undisputable obligation on a state to facilitate

birth registration in the country of birth and for all the children born in the territory.

With children being vulnerable and unable to protect themselves, no child chooses
or ever deserves to be left without the protection of a nationality, yet it has been
estimated that a child is born stateless every ten (10) minutes which means at least
70,000 stateless children are born each year.5° The effects of being born stateless
are severe and in more than thirty (30) countries, children need nationality
documentation to receive medical care. In at least twenty (20) countries, stateless
children cannot be legally vaccinated.s Bhabha states that although education is
supposed to be free and universally available to all children irrespective of
nationality, this universal children’s right may be denied to stateless children.s:

Whereas such rights to education, access to primary health care and social rights
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facilities are easily and readily available for children with a nationality, those who

are stateless face hardships.s:2

In line with the Global Action Plan, states are urged to allow children to gain the
nationality of the country in which they are born if they would otherwise be
stateless. In addition, the states are urged to change laws that prevent mothers
from passing their nationality to their children on an equal basis as fathers, eliminate
laws and practices that deny children nationality because of their ethnicity, race or

religion and ensure universal birth registration to prevent statelessness.51
3.4.11 Convention on the Rights of Persons with Disabilitiess+

The Convention on the Rights of Persons with Disabilities (CRPD) makes provision
for the protection of the right to a nationality for persons with disabilities as it affords
disabled persons with the liberty of movement, freedom to choose their residence

and to a nationality on an equal basis with others.5:5

Persons with disabilities have the right to acquire and change a nationality and
should not be deprived of their nationality arbitrarily or based on their disability.5:
States have to ensure that disabled persons are not deprived of their ability to
obtain, possess and utilise documentation of their nationality or other documents of
identification, or to use immigration proceedings that may be required to facilitate
their ability to exercise their right to freedom of movement.’” The right to a
nationality for disabled persons extends to children born of disabled parents, who
have the right to be registered immediately after birth and also have a right to a
name, the right to acquire a nationality and as far as possible, the right to know

and be cared for by their parents.s: It is argued that these provisions pertaining to
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513 UNHCR I am here, I belong. The urgent need to end childhood statelessness 3.
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the right to a nationality would also apply to stateless persons and their children

who are disabled.

3.4.12 Convention against Torture and other Cruel, Inhumane or Degrading

Treatment or Punishmeniso

The Convention Against Torture and other Cruel, Inhumane or Degrading Treatment
or Punishment (CAT) aims to prevent torture and other acts of inhumane or
degrading treatment or punishment around the world. Many of the world’s stateless
are also victims of forced displacement.s20 People who have been uprooted from
their homes are particularly susceptible to statelessness. It is submitted that
arbitrary detentions and protracted stays at deportation camps qualify as inhumane

and degrading treatment.
3.5 Regional Frameworks

Europe, Africa and the Americas have adopted regional human rights conventions
which complement and reinforce universal human rights conventions.s2 Only the
European and African regional frameworks are reviewed for the purposes of this
study and to the extent that they relate to the right to nationality and statelessness.
At the heart of international law, states must guarantee that the right to nationality
is enjoyed on equal footing by everyone in accordance with the principle of non-
discrimination.522 States have a further obligation to prevent, avoid and reduce

statelessness as proposed by the 1954 and 1961 Conventions.

The study also discusses the European and African regional legal frameworks
dealing with nationality in order to establish how the law has evolved in as far as

nationality and statelessness are concerned. This takes into consideration the fact
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520 Achiron Nationality and Statelessness: A Handbook for Parliamentarians 3.

521 Dugard et al Dugard's International Law: A South Africa Perspective 489.

522 Van Waas 2012 European Journal of Migration and Law 244.
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that international standards are the basis or form part of the regional legislative

frameworks. These may in turn be adopted into the national laws of a state.
3.5.1 The European Regional Framework

The progressive development of international norms emanating from the "right to
a nationality" as set out in Article 15 of the UDHR have come to impose significant
restrictions on freedom of states to regulate access to nationality in accordance with
their own sovereign interests.s2s In the European Union, Member States have
adopted measures to ensure that persons born either in their territories or abroad
are not rendered stateless under their nationality laws.524 To date, Europe is the only
region to adopt its own dedicated and detailed Convention on Nationality.s> It also
developed a dedicated instrument which deals with the statelessness in the context
of state succession being the Convention on the Avoidance of Statelessness in

Relation to State Succession.s»

The case of Genovese v Maltz*" has illustrated that matters pertaining to nationality
may be regulated by the European Court of Human Rights (ECHR) and the European
Union (EU), and not solely falling within the jurisdiction of the state involved.52 In
the Malta case, the ECHR ruled on the implementation of a nationality law, which
was found to be discriminatory and lacked internal safeguards to prevent
statelessness. In brief, the case dealt with an application by a British mother (on
behalf of her son) who had a child out of wedlock with a Maltese Man. The
nationality laws of Malta at that time prevented a child born out of wedlock to obtain
a Maltese nationality. The Malta High Commission informed the mother that since
she was not a Maltese citizen and the father of the applicant had not yet been
declared to be a Maltese citizen on the applicant’s birth certificate, the applicant was

not entitled to Maltese citizenship. She was informed that citizenship would be

523 Van Waas 2012 European Journal of Migration and Law 245; Vlieks Contexts of statelessness:
A studly of ‘statelessness in situ’ and ‘statelessness in the migratory context’in Europe 40.

524 Batchelor 1998 International Journal of Refugee Law 32.

525 The European Convention on Nationality (1997).

526 The Convention on the Avoidance of Statelessness in relation to State Succession (2006).

527 Genovese v Malta 53124/09 paras 17-20.

528 Van Waas 2012 European Journal of Migration and Law 245.
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granted only if the Maltese father recognised his son on the applicant’s birth
certificate in accordance with the Maltese Citizenship Act.5 In the meantime, the
applicant’'s mother was informed that even if the father of the applicant was
judicially declared to be the applicant’s father, the applicant would still not be eligible
for citizenship in view of the Maltese Citizenship Act5® The Maltese Citizenship Act
stated that children born out of wedlock were only eligible for Maltese citizenship if
their mother was Maltese. Pending the above judgment, in 2002, the applicant’s
mother in her name and on behalf of the applicant, as his curator ad /item, instituted
constitutional redress proceedings, complaining that the said provision was
discriminatory and contrary to both the Maltese Constitutiors®: and the European

Convention on Nationality.s:

On the 25th January 2006, the Civil Court in its constitutional jurisdiction found that
the said provisions were in violation of the Maltese Constitution because they
discriminated against the applicant by depriving him of Maltese citizenship. In July
2006, on appeal, the Maltese Constitutional Court reversed the first-instance
judgment in respect of the compatibility of the provisions with the Constitution.
However, it sent the case back to the Civil Court for a determination on the
compatibility of those provisions with the European Convention on Nationality.
Eventually, the Civil Court, in its constitutional jurisdiction, held that section 17(1)
(a) of the Maltese Citizenship Act was null and void vis-3-vis the applicant because
it breached his rights.53s It held further, that, in the circumstances of the case, the
issue of paternity concerned private life, if not family life, and that the applicant had
suffered discrimination on the ground of birth, his illegitimate status, and the sex of
his Maltese parent. In 2009, on appeal, the Maltese Constitutional Court reversed
the first-instance judgment. It considered that its judgment had to be limited to the
parameters of the application before it. It held that the right to citizenship was not

a substantive Convention right. The grant or denial of citizenship would not facilitate

529 Maltese Citizenship Act of 1965.

530 Sections 5(2)(b) and 17(1)(a) of the Maltese Citizenship Act of 1965.
531 Maltese Constitution of 1964.

582 European Convention on Nationality (1997).

533 Articles 8 and 14 of the European Convention on Nationality (1997).
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or create obstacles to the applicant’s family life since his father categorically refused
to have any contact with him. Moreover, since the European Convention on
Nationality did not oblige a state to allow a non-national spouse to reside in its
territory, it could not be said that the state was obliged to grant citizenship to a

non-national.

It is submitted that this case illustrates the significant role executed by the ECHR in
shaping the domestic laws of Malta. This decision supports the fact that nationality
matters are no longer only dealt with in the reserve domaine of the state but can
be challenged through platforms such as the ECHR and regional legal frameworks

in order to protect the right to a nationality where discriminatory laws exist.534

The treatment of stateless persons varies greatly across the European Union, and
there is much dispute as to whether and to what extent, national mechanisms are
in line with the corresponding international obligations.sss In the incorporation of
internal safeguards into nationality laws, case law has shown and as already
illustrated in the Malta case that the ECHR is an avenue which may be used to
address and offer protection to stateless persons.s: The ECHR has a significant role
in providing clarity on matters that affect the acquisition and loss of nationality, as
demonstrated. The case of Mennesson v France 201457 shows that the legal
principle of "the best interests of the child" is of paramount significance when
dealing with cases that involve children. Furthermore, the principle of the best
interest of the child must be the guiding consideration when dealing with children.

This also includes when dealing with the right to the nationality of children.

The cases of Ramadan v Malta 2016°% and K2 v the United Kingdom 20175 provide
a framework for determining arbitrariness of revocation of nationality and the

importance of taking into consideration the consequences of such loss of nationality

534 Van Waas 2012 European Journal of Migration and Law 245.

5385 Bianchini The Implementation of the Convention Relating to the Status of Stateless Persons:
Procedures and Practice in selected EU States 2.

536 Andrejeva v Latvia 55707/00.

5387 Mennesse v France 65192/11.

538 Ramadan v Malta 76136/12.

539 K2 v United Kingdom 42387/13.
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to the person affected. These decisions are relevant to the United Kingdom to the
extent that it remains part of the European Union. The EU law impacts the national
legal systems of members, and to a large extent, EU law is the glue that binds
European integration together.># To the extent applicable, lessons learnt will be

used to inform how the African Union law can be developed.
3.5.2 The African continental initiatives

The Organisation for African Unity (OAU) had united Africa since 1963 based on Pan
Africanist ideals of the African states to be united against colonial subjugation and
racism.s#t With the progression of time, and in response to internal and global
changes and challenges, the OAU transformed to become the African Union (AU).542
The AU came into being and formally replaced the OAU in 2002 as it had become
evident that the Pan Africanist ideals of uniting Africa against colonisation and
subjugation were becoming less relevant with the independence of the African
States.s+ Furthermore, its focus on championing the struggle against Apartheid had

been fulfilled with the advent of democracy in South Africa.5+

The aim of the AU became about "focusing on African solutions for African
Problems".s As a result of the common goal to unite against colonial subjugation
this study suggests that the platform of the African Union provides an avenue for
African communalism and wbuntu to form part of the underlying principles that
advocate for the right to a nationality. This is garnered from the fact that the work
undertaken by the African Union was posed toward the ideals which work together

to improve the lives and address issues faced by African people.

540 Olivier 2015 South African Journal of International Affairs 513.

541 Corinne, Packer and Rukare 2002 7he American Journal of International Law 366; Nzongola-
Ntalaja 2014 African Journal of Democracy and Governance 32.

542 Magliveras and Naldi 2002 International and Comparative Law Quarterly 415; Cowling 2002
SAYIL 193.

543 Corinne, Packer and Rukare 2002 AJIL 365; Maluwa 2001 African Yearbook of International Law
6.

544 Dugard et al Dugard's International Law: A South Africa Perspective 799.

545 Corinne, Packer and Rukare 2002 7he American Journal of International Law 367.
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This study observes that with the focus having shifted from “fighting against colonial
rule”, statelessness and access to a nationality are important issues to be considered
on an African continental level. This study argues that the responsibility to ensure
that no child is born stateless in Africa should be the premise upon which the fight
against statelessness should be based. Once highlighted as a continental problem
which affects all African states, a uniform legal approach may be adopted on the
continental level. Aspects of nationality and the problem of statelessness is one such
problem that requires the same commitment that African states had when fighting
against coloniality. This recommendation is based on the supranationalist approach
recommended for African states by Fagbayibo.s+¢ Fagbayibo advocates that the
African Union in its current form would require that it is conferred sovereignty
through supranationalism. This study supports this initiative and argues that for the
African Union to have the authority required to make a real difference in aspects of
nationality, it requires that key African Union institutions have the ability to make

laws that have a continental and binding effect.

Fagbayibo further identifies that the fundamental basis of the discourse on the
political and economic development in postcolonial Africa is the debate on
governance.s*” Furthermore, the proven link between good governance and socio-
economic development provides the basis for the immense interest in improving
African governance.s# This is examined to identify how and to what extent regional
institutions may positively impact on democratisation and good governance at the
national level.s+ The following regional laws provide additional direction to illustrate
possible avenues that may be considered when addressing statelessness within the

African continent.

546 Fagbayibo 2008 De Jure 495.

547 Fagbayibo 2012 University of Botswana Law Journal 135.
548 Fagbayibo 2012 University of Botswana Law Journal 136.
549 Fagbayibo 2012 University of Botswana Law Journal 140.
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3.5.2.1 African Charter on the Rights and Welfare of the Childss

The African Charter on the Rights and Welfare of the Child (ACRW(C) defines a child
as a human being below the age of 18 years.5s: Member States are obligated to take
appropriate measures to protect the African child and to use their Constitutional and
legislative frameworks to develop laws that protect the nationality of the child.ss2
The lack of nationality affects many children around the world, and Africa is no

exception.

Every child is entitled to the enjoyment of the rights and freedoms recognised and
guaranteed in the ACRWC irrespective of the child’s or his/her parents’ or legal
guardians’ race, ethnic group, colour, sex, language, religion, political or other
opinion, national and social origin, fortune, birth or other status.5s The best interest

of the child is supreme.ss

The right to a name, to be registered at birth and to a nationality is enshrined in
ACRWC:5ss The Committee on the Rights and Welfare of a Child is required to draw
inspiration from International Law on Human Rights, particularly from the provisions
of the African Charter on Human and Peoples’ Rights, the Charter of the
Organization of African Unity, the Universal Declaration on Human Rights, the
International Convention on the Rights of the Childs*¢ and other instruments
adopted by the United Nations and by African countries in the field of human rights,
and from African values and traditions.5s” This study argues that the African values
and traditions referred to in Article 46 can be construed to include the relevance of
ubuntu as a constitutional value which can be tied into the African communalism
principles as they both have strong emphasis on the “humane aspect and the

concept of Africanness”.>s The Committee’s mandate includes monitoring of the

550 African Charter on the Rights and Welfare of the Child (1999).

551 Article 2 of the African Charter on the Rights and Welfare of the Child (1999).
552 Article 1(1) of the African Charter on the Rights and Welfare of the Child (1999).
553 Article 3 of the African Charter on the Rights and Welfare of the Child (1999)

554 Article 4 of the African Charter on the Rights and Welfare of the Child (1999).
555 Article 6 of the African Charter on the Rights and Welfare of the Child (1999).
56  See discussion under Chapter 3 para 3.4.10.

557 Article 46 of the African Charter on the Rights and Welfare of the Child (1999).
558 See Chapter 2 discussion on ubuntu and African communalism.
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implementation of the African Charter on the Rights and Welfare of the Child. The
General Comment 2 of the Expert Committee on the Rights and Welfare of the
Childs> observed that state parties were not implementing the right to birth
registration and was concerned about the low birth registration as it records that
more millions of children go unregistered every year.56 According to the 2013 United
Nations Children’s Fund (UNICEF) Report,sé it revealed that 230 million children
under the age of five had not had their birth registered and Sub-Saharan Africa was
identified as one of those non-compliant regions and this is one such example which
illustrates the root cause and some of the contributory elements towards

statelessness.
3.5.2.2 African Charter on Human and People’s Rights se2

The African Charter on Human and People’s Rights (ACHPR) is also known as the
Banjul Charter and it has been in force since 1986.5: It has established the
framework for the promotion and protection of human rights basic freedoms in the
African Continent. Oversight and implementation of the Banju/ Charter is the task
of the African Commission on Human and People’s Rights.ss¢ This Banjul Charter in
its preamble recognises amongst others, the total liberation of Africa and the
struggles that its people have for their dignity and genuine independence,
undertakings to eliminate colonialism, neo-colonialism, apartheid, Zionism and
dismantle all forms of discrimination, particularly those based on race, ethnic group,

colour, sex, language, religion and political opinions.ses

The ACHPR provides for and ensures the right to human dignity and legal status is
provided for.ss¢ The right to a nationality is implied in its Article 5 without

559 General Comment No.2 on Article 6 of the ACRWC (2014).

560 paragraph 3 of the General Comment No.2 on Article 6 of the ACRWC (2014).

561 UNICEF Report One in three children under five does not officially exist (2013).

562 African Charter on Human and People’s Rights (1986).

563 Dugard et a/ Dugard's International Law: A South Africa Perspective 816.

64 Dugard et a/ Dugard's International Law: A South Africa Perspective 817.

565 Preamble of the African Charter on Human and People’s Rights (1986).

566  Article 5 of the Protocol to the African Charter on Human and Peoples Rights on the
establishment of the African Court on Human and People’s Rights.
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discrimination of any kind.ss” Muller suggests that even though the right to
nationality has not been expressly included in the list of rights specifically protected
under the African Charter, it is evident that it is implicitly catered for, based on the
interpretation of the African Charterby the African Commission when deciding cases

related to the right to nationality.>%8

3.5.2.3 Protocol to the African Charter on Human and Peoples Rights on the

establishment of the African Court on Human and People’s Rights 5¢

The Protocol to the African Charter on Human and Peoples Rights on the
establishment of the African Court on Human and People’s Rights was entered into
force in 2002.50 It is the judicial mechanism to compliment the African Commission
on Human and People’s Rights established under the African Charter.5t This study
proposes that this judicial platform can be used to deal with matters that relate to
statelessness and the determination of nationality in the African continent where

supranationalism is used as an avenue.57

3.5.2.4 Protocol to the African Charter on Human and Peoples Rights on the

Rights of Women in Africa 57

The Protocol to the African Charter on Human and Peoples Rights on the Rights of
Women in Africa recognises the rights of women in Africa and seeks to protect them.
The preamble recalls various provisions made such as Article 2 of the African Charter

that enshrines the principles of hon-discrimination.s7+ This includes calls to eliminate

567 Article 2 of the African Charter on Human and People’s Rights (1886) which prevents
discrimination of any kind such as race, ethnic group, colour, sex, language, religion, political
or any opinion, national and social origin, fortune, birth or other status.

568 Muller 2016 “Legal Identity for all-Ending Statelessness in SADC" 140.

569 Protocol to the African Charter on Human and Peoples Rights on the establishment of the African
Court on Human and People’s Rights (2002).

570 South Africa ratified in 2003.

571 Dugard et al Dugard's International Law: A South Africa Perspective 817.

572 Fagbayibo 2008 De Jure 495.

573 Protocol to the African Charter on Human and Peoples Rights on the Rights of Women in Africa
(2003).

574 Article 2(2) of the African Charter on Human and People’s Rights (1886).
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every discrimination against women and the establishment of practices that are

consistent with international norms on human and people’s rights.s?

The right to retain a nationality and the choice for the woman to take the nationality
of her husband is a right protected, and arguably this extends to the right for a
mother to be able to pass her nationality to her child whether born in wedlock or
not.s¢ This, however, is a right that is not provided for by some countries in Africa
despite calls to protect and safeguard the nationality of mothers and children
regardless of their circumstances, especially where there is a risk of statelessness.
This is illustrated by Stratton where she uses Botswana as an example as it grants
citizenship by descent of married parents only through the father, therefore the
children of a Botswana woman married to a refugee or stateless person have no
nationality.s” The right to a nationality allows a person to benefit under the domestic
laws and allows a person to gain access to a host of other rights and it also allows
a person to benefit from international protection as they are able to receive
protection which international law requires the state to provide.s®s Human Rights
treaties have now established a direct link between the individual and protection
under international law.5” Today, human rights treaties limit the ability of states to
limit individual rights which makes an individual a subject under international law,
as they allow an individual’s right to acquire, retain, change or confer one’s
nationality, which limits the state’s dominion over nationality laws.5® It is important
to know how women can use international human rights laws to challenge

discriminatory nationality laws.

575 Article 18 of the African Charter on Human and People's Rights (1886).
576 Article 6(g) of the African Charter on Human and People’s Rights (1986).
577 Stratton 1992 Minnesotta Law Review 196.

578 Stratton 1992 Minnesotta Law Review 197.

579 Stratton 1992 Minnesotta Law Review 198.

580  Stratton 1992 Minnesotta Law Review 199.
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3.5.2.5 African Union Draft Protocol to the African Charter on Human and People’s
Rights on the Specific Aspects of the Right to a Nationality and the

Eradication of Statelessness in Africa st

The African Union draft Protocol to the African Charter on Human and People’s
Rights on the Specific Aspects of the Right to a Nationality and the Eradication of
Statelessness in Africa seeks to facilitate the inclusion of persons who are stateless
within the African States.ss2 It does this by providing legal solutions for the resolution
of the practical problems linked to the recognition and exercise of the right to a
nationality to eradicate statelessness. Furthermore, it identifies the principles that
should govern relations between stateless persons and states in relation to these
issues. The African Commission’s study on the Right to a Nationality in Africa was
formally launched at the 24% Ordinary Session of the Assembly of the African
Union.ss2 Two resolutions were adopted on the Right to a Nationality, which laid the
foundation of the in-depth study to be conducted into the right to a Nationality in
Africa.ss

Manby identifies two causes of Statelessness in Africa, and in South Africa as being
attributed to failure to integrate contemporary historical migrants and their

descendants and discriminatory laws based on gender, race or ethnicity against

581 African Union Draft Protocol to the African Charter on Human and Peoples Rights on the Specific
Aspects of the Right to a Nationality and the Eradication of Statelessness in Africa.: Explanatory
Memorandum. This draft Protocol is the result of a collective effort by the African Union, African
Commission on Human and Peoples’ Rights (the African Commission), the African Committee of
Experts on the Rights and Welfare of the Child (the African Committee of Experts), the Office
of the UN High Commissioner for Refugees (UNHCR), African civil society organisations, and
others.

582 para 6 of the AU Draft Protocol to the African Charter on Human and Peoples Rights on the
Specific Aspects of the Right to a Nationality and the Eradication of Statelessness in Africa:
Explanatory Memorandum.

583 Held January 2015 in Addis Ababa, Ethiopia. Dr Nkosazana Dlamini-Zuma emphasised the
commitment of the African Union to take concrete action to address the concerns of stateless
individuals.

584 Resolution 234 adopted at the 537 Ordinary Session held in April 2013 assigned the task of
carrying out in-depth study on issues relating to the right to nationality to the Special
Rapporteur on Refugees and Asylum seekers, Migrants and Internally Displaced Persons in
Africa and Resolution 277 adopted at the 55™ Ordinary Session held in 2014 in Luanda, Angola,
at which the final version of the study on the Right to Nationality in Africa was presented,
assigned to a Special Rapporteur the task of drafting a Protocol to the African Charter on the
Right to a Nationality and the Eradication of Statelessness.
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migrants and those who are affected by inter-generational statelessness.sss The
commitment to facilitate African citizenship and the free movement of people is
central to the decolonised perspective as underpinned by wbuntu and African

communalism which this study advocates for.

The preamble to the African Charter on Human and People’s Rights on the Specific
Aspects of the Right to a Nationality and the Eradication of Statelessness in Africa
recollects other efforts to regulate the recognition and conferral of nationality in
international and African treaties, norms and jurisprudence.ss It refers to the 50th
Anniversary Solemn Declaration of the Assembly of Head's of State and Government
of the African Union, in which states committed to "facilitate African citizenship" and
to "allow free movement of people through the gradual removal of visa
requirements" and to "accelerate action for the ultimate establishment of a united
and integrated Africa, through the implementation of Africa’s common continental
governance, democracy and human rights frameworks".s8” Supranationalismses is a
mechanism that may be used to ensure that the obligations under the draft protocol
are realised. Fagbayibo’s analysis of the theories of supranationalism argues that
the AU is still far from being a supranational entity, however, it has the potential to
become one through ways and means of conferring sovereignty on key African

Union institutions.sse
3.6 Summary

The International Conventions discussed in this Chapter 3 are relevant to this study
as they provide an interwoven link of the international legal framework that protects
the right to a nationality amongst other rights. They also support the notion that

human rights are to be safeguarded regardless of the status of a person.

585 Manby Citizenship Law in Africa: A comparative Study 4.

586 AU Draft Protocol to the African Charter on Human and Peoples Rights on the Specific Aspects
of the Right to a Nationality and the Eradication of Statelessness in Africa: Explanatory
Memorandum para 5.

587 AU Draft Protocol to the African Charter on Human and Peoples Rights on the Specific Aspects
of the Right to a Nationality and the Eradication of Statelessness in Africa: Explanatory
Memorandum para 5.

588 Fagbayibo 2008 De Jure 494.

589 Fagbayibo 2008 De Jure 495.
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Furthermore, by virtue of being a human being, the right to a nationality is
entrenched from birth and states should ensure that their domestic laws make
provision for the right to a nationality at birth to assist with curbing the phenomenon
of statelessness together with the inherent rights not to be discriminated against
due to race, sex, religion and the right to be treated fairly and equally. Albeit that
the individual Conventions are specific in what they provide protection to, the
underlying link on all of them is that they seek to protect and promote the
preservation and protection of basic intrinsic rights endowed to all man by virtue of

being human.

The European and African regional instruments as examined in this Chapter 3, fit
together and reinforce the protection of human rights at a regional level and are, to
most extent, underpinned by international human rights Conventions. The European
Union is quite ahead in its legal environment that seeks to provide safeguards to
prevent the perpetuation of statelessness. This examination of the European Union
Regional human rights standards is done despite the fact that the United Kingdom
will no longer form part of the European Union. So far, the cases in point have
shown how the ECHR has been used as an avenue to address matters pertaining to
statelessness. Even though some of the practices may differ across the European
Union, of significance is that there is some form of underlying legal practice that

has been established in dealing with the right to a nationality and statelessness.

In conclusion, Chapter 3 highlighted the significance of having a legal framework
which reinforces the right to a nationality at an international and regional level.
These legal frameworks provide the much-needed guidance that ensures that states
operate within some tangible direction in how their domestic laws should cater for
the right to a nationality. This is important in order to avoid new cases of
statelessness and to curb existing cases of statelessness. Having laid this
fundamental foundation which provides an examination of the relevant international
and regional legal frameworks, it is crucial to set out the domestic legal framework
of the chosen jurisdictions being the United Kingdom and Kenya. The lessons learnt
from an investigation of how statelessness is addressed and incorporated into the

domestic laws and practices of the United Kingdom and Kenya respectively will be
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reviewed next in Chapter 4. The study anticipates that the much-needed direction
on practices in other jurisdictions will contribute to some extent the lessons learnt

that may be used to assist in crafting possible solutions for statelessness in South

Africa.
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Chapter 4: Comparative study: The United Kingdom and

Kenya

4.1 Introduction

Migration is one of the primary contributions to statelessness, and in some cases,
people who are already stateless in their country of origin arrive in the country in
question through trafficking, as migrants and refugees.s Sometimes they lose their
nationality following their arrival due to their loss or deprivation of nationality while
they are away from their own country, this may happen through loss of
documentation that may assist in establishing and confirming their origin.s: This
chapter is a comparative analysis which reviews the legislative and administrative
frameworks employed by the United Kingdom (UK) and Kenya in dealing with
statelessness. This chapter aims to set out the laws and practices as adopted in the
United Kingdom and Kenya in as far as statelessness is concerned, in order to use
them as a reference point for identifying potential solutions for South Africa. This
includes a review of cases which demonstrates the practical interpretations of
statelessness by the courts within the respective jurisdictions. The UK was chosen
based on the fact that it was one of the first states to ratify and implement the 7954
and 1961 Conventions.>2 There is a growing recognition that people who cannot
claim protection from their country of nationality may effectively be stateless.5:
Kenya was chosen as one of the countries in Africa that have made some strides in
dealing with statelessness, due to its bold public interest litigation which has proved
to vyield positive results by affording the Makonde community, one of the
communities who were stateless for many years in Kenya, the right to a

nationality.se

590 ISI The World's Stateless Children 73.

591 ISI The World's Stateless Children 73.

592 Ratified by the UK on thel6 April 1959 and 29 March 1966 respectively. See discussion under
Chapter 3 paras 3.4.4 and 3.4.5.

593 Blitz and Otero-Iglesias 2011 Journal of Ethnic and Migration Studies 657.

594 The Makonde community is not the only community affected by statelessness. See discussion
under para 4.3.1.
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4.2 United Kingdom
4.2.1 Introduction

With the mass influx of migrants and refugees in 2015, the number of stateless
persons in some states in Europe has grown significantly. Nonetheless, the research
found that difficulties faced by stateless persons are deeply entrenched and need
to be addressed.5s In the past, there was an absence of an accessible procedure
that identified stateless persons, as well as problems with the reliability of published
statistics on statelessness.s*¢ In April 2013, the stateless determination procedures
were introduced as a mechanism available for stateless persons to have an avenue
to be formally recognised as stateless persons and to legalise their presence in the
UK.5°7 This study does not deal with the exit of the UK from the European Union
(Brexit) nor the consequences of such exit on nationality. It is noted that such
withdrawal will not create an issue of statelessness as the UK nationals will continue
to hold their British nationality. This study acknowledges that there is a growing
recognition that people who cannot claim protection from their country of origin,

may effectively be stateless.ses
4.2.2 International framework

The UK has ratified both the 1954 Convention > and the 1961 Convention.s®° The
1954 Convention on the Status of Stateless Persons defines a stateless person as
"a person who is not considered as a national by any State under the operation of
its law".e01 It is an accepted fact that this definition is regarded as part of customary

international law.s02

595 UNHCR Mapping Statelessness in the United Kingdom 6.

5% UNHCR Mapping Statelessness in the United Kingdom 7.

597 UNHCR, UK’s new determination procedure to end legal limbo for stateless (2013).

598 Blitz and Otero-Iglesias 2011 Journal of Ethnic and Migration Studies 657.

599 Ratified by the UK on thel6 April 1959. See discussion under Chapter 3 para 3.4.4.

600  Ratified by the UK on the 29 March 1966. See discussion under Chapter 3 para 3.4.5.

601 Article 1(1) of the Convention relating to the Status of Stateless Persons (1954). See discussion
under Chapter 3 para 3.4.4.

602 UNHCR Expert Meeting: The Concept of Stateless Persons under International Law Summary
Conclusions para 2 of General Considerations.

104



In practice many stateless persons are left without legal residence, consular
protection, or the right to return to their country of origin and no government is
prepared to take responsibility for the protection of such stateless persons.sz The
1954 Conventions+ is aimed at regulating the status of stateless persons read
together with the human rights provisions in international human rights treaties. It
also makes provision for the naturalisation of stateless persons.ss What is pointed
out, however, is that there is one major shortfall of the 1954 Convention in that it
does not address how to identify who is stateless.s¢ In addition, the 1954
Convention does not require a state to grant lawful status, even when it finds a
person to be stateless.s” The granting of lawful status is important because several
rights under the 1954 Convention are attributed only to those who are lawfully
present in the state. This includes the rights to work, as accorded to aliens in the
same situation; public relief, as accorded to nationals; and travel documents.ses It is
therefore important for one to be attributed a legal status in order to determine the

nature of the rights attached to it.eo

The 1961 Convention is aimed at the prevention of statelessness and eventually
reducing it over time.sw It is the responsibility of the state in question to provide the
safeguards in its national laws to ensure that the stateless are protected and to
confer nationality as the right to confer nationality remains in the domain of states.
The right to nationality was entrenched in Universal Declaration of Human Rights in
Article 15 and also in the European Convention on Human Rights to serve as a guide

and a solution to those who would otherwise be stateless.s::

603 Aid The UK's Approach to Statelessness: Need for Fair and Timely Decisions 8.

604 See discussion under Chapter 3 para 3.4.4.

605 Article 32 of Convention relating to the Status of Stateless Persons (1954). See discussion under
Chapter 3 para 3.4.4.

606 Van Waas Nationality Matters: Statelessness under International Law 229. Bianchini 2017
International Journal of Refugee Law 44.

607 Bianchini 2017 International Journal of Refugee Law 45.

608 Articles 17 and 28 of the 1954 Convention.

609 Batchelor 2006 Refugee Survey Quarterly 30.

610  See discussion under Chapter 3 para 3.4.5.

611 Blitz and Otero-Iglesias 2011 Journal of Ethnic and Migration Studies 658. See also discussion
under Chapter 3 para 3.4.3.
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The report compiled by the UNHCR on the Mapping of Statelessness in the UKs:2 has
shown that the UK generally complies with its obligations in the implementation of
the 1954 and the 1961 Conventions, although there are specific areas where

improvements in British nationality law could be made.s:3

The UK has ratified the Convention on the Rights of the Child (CRC). The
enforceability of Article 7 of the CRC which safeguards the right of every child to a
nationality in domestic law is reflected in domestic legislation, which provides that
the Home Office is required to carry out its existing functions in a way that considers

the need to safeguard and promote the welfare of children in the UK.64

Despite the UK’s obligations under the international human rights law and the 7954
and 1961 Conventions, the UNHCR and the Asylum Aid have found that stateless
persons without permission to remain in the UK often go unidentified and those who

have leave to remain, often live at risk of human rights violations.ss
4.2.3 Regional Framework

The UK has not signed the European Convention on Nationality of 1997 which
embodies principles and rules that apply to all aspects of nationality.c:¢ Although it
was actively involved in the negotiations of the treaty, it did not ratify the treaty.s
The UK has also not signed the 2006 Council of Europe Convention on the Avoidance
of Statelessness in Relation to State Succession,s which provides detailed rules to
be applied by states with a view of preventing or at least reducing cases of

statelessness arising out of state succession.s:

612 UNHCR Mapping Statelessness in the United Kingdom 8.

613 UNHCR Mapping Statelessness in the United Kingdom 9; Aid The UK's Approach to
Statelessness. Need for Fair and Timely Decisions 9.

614 Section 55 of the Borders, Gitizenship and Immigration Act (2009).

615 UNHCR Mapping Statelessness in the United Kingdom 8.

616 Furopean Convention on Nationality (1997).

617 UNHCR Mapping Statelessness in the United Kingdom 132.

618 Council of Europe Convention on the Avoidance of Statelessness in Relation to State Succession
(2006).

619 UNHCR Mapping Statelessness in the United Kingdom 132.
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4.2.4 National laws
4.2.4.1 British Nationality Act ¢

The citizenship/ nationality regime of the UK is based on the acquisition by birth or
adoption,s2t acquisition by descent,s22 acquisition by registration for minors,s2
acquisition by registration (British Overseas citizens),52+ and it also makes provision
for various opportunities for acquisition of citizenship through naturalisation
processes.s It makes provision for the renunciation of British citizenship by a
person of full age and capacity, through a declaration in the prescribed manner.
However, it is possible that such renunciation will only be registered once the
Secretary of State is satisfied that the person who made the renunciation would
have or has acquired another citizenship or nationality other than British
citizenship.s2 Where a person who has ceased to be a British citizen as a result of
the renunciation wants to resume being a British citizen, he may apply for this
resumption of British nationality.s2 Part II of the British Citizenship Act makes
provision for the acquisition of nationality for British overseas territories citizenship

and Part IIT deals with British overseas citizenship.

Provision is made for the reduction of statelessness,s2 by setting out the various
circumstances under which a person can become a British citizen who would
otherwise be stateless. Section 40 deals with deprivation of citizenship, and this was
illustrated in the case of B2 v Secretary of State for the Home Department,s2° which
was an appeal from the Special Immigration Appeals Commission (SIAC). In this
case where the issue was whether or not the Secretary of State for the Home

Department was entitled to deprive a British Citizen originating from Vietnam of his

620 British Nationality Act of 1981.

621 Section 1 of the British Nationality Act of 1981.

622 Section 2 of the British Nationality Act of 1981.

623 Section 3 of the British Nationality Act of 1981.

624 Section 4, 4A, 4B, 4C, 5 of the British Nationality Act of 1981.

625 Section 6,10, 11, of the British Nationality Act of 1981; Sawyer Country Report: United Kingdom
Introduction.

626 Section 12 (3) of the British Nationality Act of 1981.

627 Section 13 of the British Nationality Act of 1981.

628  Section 36 and Schedule 2 of the British Nationality Act of 1981.

629 B2 v Secretary of State for the Home Department T2/2012/1974.

107



British nationality following his alleged involvement in terrorism-related activities.e°
The Secretary of State alleged that she was entitled to deprive him of his British
citizenship, however, the respondent contended that the Secretary of State was not

entitled to do so because the effect of her decision would render him stateless.s3t
Section 40 of the British Nationality Act provides as follows:ss2

(1) In this section, a reference to a person's "citizenship status" is a reference to
his status as - (a) a British citizen, (b) a British Overseas Territories citizen, (c)
a British Overseas citizen, (d) a British National (Overseas), (e) a British
protected person, or (f) a British subject.

(2) The Secretary of State may by order deprive a person of a citizenship status if
the Secretary of State is satisfied that deprivation is conducive to the public
good.

(3) The Secretary of State may not make an order under subsection (2) if he is
satisfied that the order would make a person stateless.

(4) Before making an order under this section in respect of a person the Secretary
of State must give the person written notice specifying-

(a) that the Secretary of State has decided to make an order,
(b) the reasons for the order, and

(c) the person's right of appeal under section 40A (1) or under section 2B of
the Special Immigration Appeals Commission Act 1997.

It was stated that in the context of the case at hand, the word "stateless" was used
in two different senses. One was "de jure”statelessss, and the other was "de facto”
stateless.s4 Notably, there was no dispute that in the context of section 40 (4) what
was meant was de jure stateless. The reason for the distinction was that the
Secretary of State argued that her decision would render B2 de facto stateless and
not de jure stateless. The definition of a stateless person was examined, and it was

highlighted that Weis criticises the terms de jure and de facto statelessness.s

630 B2 v Secretary of State for the Home Department T2/2012/1974 paral of part 1.

631 B2 v Secretary of State for the Home Department T2/2012/1974 para 2.

632 Section 40 of the British Nationality Act of 1981; B2 v Secretary of State for Home Department
72/2012/1974 para 5.

633 B2 v Secretary of State for Home Department T2/2012/1974 para 6.

634 B2 v Secretary of State for Home Department T2/2012/1974 para 7.

635 Weis 1962 ICLQ 1037; B2 v Secretary of State for the Home Department T2/2012/1974 para
32.
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Where he pointed out that that statelessness is a purely legal concept and that it
would be more accurate to refer to de jure and de facto unprotected persons.ss It
was argued that de jure stateless persons means persons who are de jure
unprotected by any state which meant they fall within the definition of article 1.1 of
the 1954 Convention. This meant that de facto stateless persons were persons who
possess a nationality but were not protected by any state.ss” It was argued that de
Jjure statelessness might result from oversights by lawmakers, be a mismatch
between the nationality laws of different states, political upheavals or through a

variety of other mechanisms.s3s

De facto statelessness was discussed based on Massey's interpretation,s® where he
maintains that some categories of persons who are described in the literature as de
facto stateless have been wrongly classified and that they were, in fact, de jure

stateless and sets out his conclusions as follows:64

Conclusions of Part II

Part II has analysed three categories of persons who have been claimed in the
literature to be de facto stateless:

(a) Persons who do not enjoy the rights attached to their nationality;

(b) Persons who are unable to establish their nationality, or who are of
undetermined nationality;

(c) Persons who, in the context of State succession, are attributed the
nationality of a State other than the State of their habitual residence.

It was concluded from the analysis of the above that each of the categories is
invalid, since in some cases the persons concerned are actually de jure stateless. In
other cases, they fit the traditional concept of de facto statelessness, and yet in

other cases, they would not be considered de facto stateless at all.s+

636 Weis 1962 ICLQ 1073.

637 B2 v Secretary of State for the Home Department para 32.
638  Weissbrodt 2006 Human Rights Quarterly 254.

639 Massey UNHCR and de facto statelessness 27-60.

640 Massey UNHCR and de facto statelessness 9.

641 B2 v Secretary of State for the Home Department para 34.
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It was established that in Part II of his report, Massey argues that as a general rule
non-enjoyment of rights attached to nationality does not constitute de facto
statelessness. Furthermore, there is a link between persons not able to establish
their nationality and persons not enjoying the rights attached to their nationality.s+
Massey then identifies six categories of persons who have difficulty proving their
nationality. These are referred to as "Massey Categories" and categories (d) and (e)

were set out as follows:s43

Massey category (d) reads as follows:

Countries may be unable or unwilling to cooperate in identifying persons who are
their nationals. For example, Country A may not respond to a request from Country
B to confirm whether Mr. Y is its national, e.g. because it lacks the institutional
capacity to carry out the necessary investigations, or simply because it is unwilling
to cooperate. Mr. Y may even be detained by Country B and himself have received
no response from Country A to a request for consular assistance.

Massey category (e) reads as follows:

Nationality legislation may be unclear or be misinterpreted or misapplied by the
Executive. This type of problem frequently may impact upon a particular group in
society, for example in the context of post-colonialism or of State succession. Its
resolution may require a ruling by the Courts, confirming that persons belonging
to the group are indeed nationals. Up until such time as the ruling is made, which
may take several years or even several decades, the group may not be considered
as nationals by the Executive, or may not even consider themselves to be nationals,
even though they in fact fulfil the requirements for nationality. In other cases,
ambiguity may be resolved only by a change in Government policy or by the
adoption of new nationality legislation with retroactive effect.

In providing clarity to the interpretation of Article 1(1) of the 1954 Convention,
reference was made to the UNHCR series of expert meetings on statelessness to
mark the fiftieth anniversary of the 1961 Convention, in 2010. The Prato Reports+
contained what was considered much helpful discussion about the interpretation of
article 1.1 of the 1954 Convention. The two passages to which counsel drew

particular attention during an argument were paragraphs 3 and 18.

642 Massey UNHCR and de facto statelessness 40; B2 v Secretary of State for the Home Department
para 35.

643 B2 v Secretary of State for the Home Department para 35.

644 UNHCR Expert Meeting.: The Concept of Stateless Persons under International Law Summary
Conclusions held 10 May 2010 and known as the Prato Report.
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Paragraph 3 of the Prato Report states the following:s

The issue under Article 1(1) is not whether or not the individual has a nationality
that is effective, but whether or not the individual has a nationality at all. Although
there may sometimes be a fine line between being recognized as a national but
not being treated as such, and not being recognized as a national at all, the two
problems are nevertheless conceptually distinct: the former problem is connected
with the rights attached to nationality, whereas the latter problem is connected
with the right to nationality itself.

Paragraph 18 of the Prato Report states (so far as material): 6+

The ordinary meaning of Article 1(1) requires that a "stateless person" is a person
who is not considered a national by a State regardless of the background to this
situation. Thus, where a deprivation of nationality may be contrary to rules of
international law, this illegality is not relevant in determining whether the person
is a national for purposes of Article 1(1) - rather, it is the position under domestic
law that is relevant. The alternative approach would lead to outcomes contrary to
the ordinary meaning of the terms of Article 1(1) interpreted in light of the
Convention's object and purpose.

The court deliberated on the distinction between de facto and de jure weighing the
national laws of Vietnam in making a consideration as to whether or not B2 was
entitled to retain British nationality and whether Vietnamese law precluded him as
a national based on the changes in its domestic laws. It was decided that the
Secretary of State’s decision was not to render the appellant de jure stateless, and
the appeal was dismissed and referred back to the SIAC for further consideration.s+
Furthermore, when the Secretary of State for Home Department decided to deprive
B2 of British citizenship, it was conducive to the public good as he was involved in
terrorist activities according to Section 40(2). It was unanimously agreed that at the
time he was deprived of his nationality, Pham (previously known as B2) was a
national of Vietham according to its domestic laws. The fact that Vietham was not

willing to accept him as its citizen rendered him de facto stateless which mean Pham

645 UNHCR Expert Meeting.: The Concept of Stateless Persons under International Law Summary
Conclusions para 3.

646 UNHCR Expert Meeting.: The Concept of Stateless Persons under International Law Summary
Conclusions para 18.

647 Section 40(4) of the British Nationality Act. B2 v Secretary of State for the Home Department
paras 94-98. Secretary of State for the Home Department v Pham (formerly known as B2).
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had a nationality but was deprived of the protection of the government of

Vietham.ss

Another case of Secretary of State for the Home Department v Al-Jeddas* illustrates
how a determination was made on statelessness, where a court dismissed the
decision of the Secretary of State for the Home Department to deprive Mr Al-Jedda
of his British nationality due to public good grounds (he was suspected to be
involved in terrorism). Under the British Immigration Act, that order to deprive
someone of British nationality cannot be exercised if it would render a person
stateless.s The question asked was whether or not Mr Al-Jedda had another
nationality at the date of the order of deprivation? The answer was that he did not
have another nationality and the court said that the fact raised by the Secretary of
State that Mr Al-Jedda could have applied for the nationality of Iraq was irrelevant
at that stage. Furthermore, the possibility of acquiring or reacquiring a nationality

was immaterial.

Mr Al Jedda was an Iragi national by birth who moved to the UK in 1992 with his
wife and claimed asylum. In 2000 he and his family were granted British citizenship,
upon which he automatically lost his Iragi nationality under Iraqi law. In September
2004, Mr Al Jedda travelled to Irag from the UK and was arrested in October 2004,
by the US forces and handed over to the British forces, and he was detained by
them without charge until 30 December 2007.¢5: Al Jedda claimed that the detention
amounted to a violation of his right to liberty and security, and the European Court

of Human Rights eventually upheld his claim.ss2

648 Khan, The limits of European Union Law: Terrorism, Statelessness and Deprivation of Citizenship
(2015); Secretary of State for the Home Department v Pham formerly known as B2) [2015]
UKSC 19 para 96.

649 Secretary of State for Home Department v Al-Jedda [2013] UKSC 62.

650  Section 40(2) of the British Immigration Act 1986.

651 Secretary of State for Home Department v Al-Jedda 68.

652 Al-Jedda v UK Government 27021/08 para 14.
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4.2.4.2 The Immigration Rules for stateless persons: Part 14 65

The study notes that the United Kingdom has made a lot of progress by the adoption
of a procedure for granting statelessness in 2013, however, there were some gaps
in the implementation of the statelessness determination procedure.s The
Immigration Rules for stateless persons. Part 14 (Immigration Rules) are rules that
are implemented by the Secretary of State for the Home Department, which is the
competent authority responsible for the exercising of powers that relate to
immigration control in the UK. In April 2013, the UK government introduced these
Immigration Rules, and they provide for a person to be able to make an application
to remain as a stateless person.®> Some stateless persons are recognised as
refugees or obtain some other immigration status in the UK. However, until 2013,
stateless persons had no option to remain lawfully in the UK based specifically on
their statelessness.ss¢ The introduction of the Immigration Rules brought about a
procedure through which eligible persons may be granted leave to remain in the UK
because of their statelessness. The Immigration Rules make provision for Stateless

Persons Part 14: Stateless Persons as follows:
Rule 401,557 provides a definition of a stateless person as follows:

For the purposes of this Part a stateless person is a person who: (a) satisfies the
requirements of Article 1(1) of the 1954 United Nations Convention relating to the
Status of Stateless Persons, %8 as a person who is not considered as a national by
any State under the operation of its law; (b) is in the United Kingdom; and (c) is
not excluded from recognition as a Stateless person under paragraph 402.

Rule 402,55 provides the exceptions to Rule 401 as follows:

A person is excluded from recognition as a stateless person if there are serious
reasons for considering that they:

653 Immigration Rules part 14: Stateless persons (2013).

654 UNHCR UK’s new determination procedure to end legal limbo for stateless: Part 14 of the
Immigration Rules.

655 Blanchard Can't Stay. Can't Go. Refused asylum seekers who cannot be returned 8.

65  Aid The UK's Approach to Statelessness: Need for Fair and Timely Decisions 2.

657 Rule 401 of the Immigration Rules part 14. Stateless persons (2013).

658  See discussion under Chapter 3 para 3.4.4.

659 Rule 402 of the Immigration Rules part 14. Stateless persons (2013).

113



(a) are at present receiving from organs or agencies of the United Nations, other
than the United Nations High Commissioner for Refugees, protection or assistance,
so long as they are receiving such protection or assistance;

(b) are recognised by the competent authorities of the country of their former
habitual residence as having the rights and obligations which are attached to the
possession of the nationality of that country;

(c) have committed a crime against peace, a war crime, or a crime against
humanity, as defined in the international instruments drawn up to make provisions
in respect of such crimes;

(d) have committed a serious non-political crime outside the UK prior to their arrival
in the UK;

(e) have been guilty of acts contrary to the purposes and principles of the United
Nations.

Rules 403, 405, 407, 410 provide the requirements that need to be fulfilled for a
stateless person to be granted leave/ permission to stay in the UK based on the

various requirements listed.
Rule 403,ss0 places an obligation on the applicant that he has:

(a) a valid submission to the Secretary of State for leave limited leave to remain
as a stateless person;

(b) is recognised as a stateless person by the Secretary of State in accordance with
paragraph 401;

(c) has taken reasonable steps to facilitate admission to their country of former
habitual residence or any other country but has been unable to secure the right of
admission; and

(d) has obtained and submitted all reasonably available evidence to enable the
Secretary of State to determine whether they are stateless or whether they are
admissible to another country under the meaning of paragraph 403(c);

(e) has sought and failed to obtain or re-establish their nationality with the
appropriate authorities of the relevant country; and

(f) if, in the case of a child born in the UK, has provided evidence that they have
attempted to register their birth with the relevant authorities but have been
refused.

660 Rule 403 of the Immigration Rules part 14. Stateless persons (2013).
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Rule 407,551 provides that the requirements for indefinite leave to remain as a

stateless person are that the applicant:

(a) has made a valid application to the Secretary of State for indefinite leave to
remain as a stateless person;

(b) was last granted limited leave to remain as a stateless person in accordance
with paragraph 405;

(c) has spent a continuous period of five years in the United Kingdom with stateless
leave granted under Rule 405, except that where paragraph 39E of these Rules
applies, any current period of overstaying will be disregarded. Any previous period
of overstaying between periods of leave will also be disregarded where: the further
application was made before 24 November 2016 and within 28 days of the expiry
of leave; or the further application was made on or after 24 November 2016 and
paragraph 39E of these Rules applied;

(d) continues to meet the requirements of paragraph 403.

Bianchini reviewed the statelessness determination procedures in 10 countries in
the EU.ss2 Bianchini's analysis shows that there is no internationally adopted
statelessness determination procedure and that states are given the discretion to
formulate one, based on the UNHCR Handbook on the Protection of Stateless
Persons.sss Furthermore, there is a large degree of uncertainty regarding several
aspects of the identification of statelessness, such as whether specific status
determination procedures are necessary and what their essential elements should
be.esss Gyulai states that it is a major gap in knowledge at a time when several EU
States are pledging to adopt statelessness determination procedures or review their

international obligations in relation to statelessness.¢es

This study refers to results and relevant information based on Bianchini’s analysis
of the UK only. The analysis is based on a framework that considers whether

international guidelines and basic principles of justice are met during the process of

661 Rule 407 of the Immigration Rules part 14. Stateless persons (2013).

662 Bianchini 2017 International Journal of Refugee Law 51.

663 Bianchini 2017 International Journal of Refugee Law 43. UNHCR Handbook on Protection of
Stateless Persons under the 1954 Convention Relating to the Status of Stateless Persons 9.

664 Bianchini 2017 International Journal of Refugee Law 42.

665  Gyulai "The Determination of Statelessness and the Establishment of a Stateless-Specific
Protection Regime " 116.
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a statelessness determination procedure or any other remedies considered for the

stateless. 666

The procedure for status determination requires that an applicant provide
documents that may be used to support the claim. These include identity
documents, immigration and travel documents, documents that prove where the
person lived before going to the UK such as school certificates, medical records or
sworn statements from neighbours, documents from other applications for
citizenship or requests for proof of nationality in other countries that were made.ss
It is also required that the person show if they believe they have a right to live in
another country that is not the UK, that they have tried to get the nationality of
another country and failed. Bianchini further states that in the UK, the statelessness
determining authority is allowed to refuse to grant an interview for a stateless
person to present their case if there is already sufficient evidence that the stateless
person is not stateless or is admissible in another country, and where no other
evidence to the contrary is available.ss It is noted that Goodwin-Gill and McAdam
state that the status granted once recognition is given and the legal consequences
are crucial as they provide effective protection, in that they invoke the right to

residency, which attaches some rights, such as the right to work.sse
4.2.5 Obstacles and concerns
Some of the findings are as follows:

(@) There are flaws in the way data on stateless persons is recorded and
presented, s which makes it impossible to provide an accurate estimate of the
total number of stateless persons in the UK. The UK Border Agency,* which

was responsible for the capturing of the data, was found to be using

666  Bianchini 2017 International Journal of Refugee Law 44; Legomsky 2000 Georgetown
Immigration Law Journal 635.

667  Govt 2019 https://www.gov.uk/stay-in-uk-stateless.

668 Bianchini 2017 International Journal of Refugee Law 51.

669 Bianchini 2017 International Journal of Refugee Law 56.

670 Key finding 1 UNHCR Mapping Statelessness in the United Kingdom 7.

671 The UK Border Agency was replaced by the UK Visas and Immigration in 2013.
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(b)

(c)

numerous, overlapping and confusing categories to record contact with
stateless persons. It is submitted that this contributes to the prevention of an
accurate account of stateless persons, which would invariably increase the risk
that some stateless persons are not identified, and that would result in their

protection needs not being met;

The published immigration statistics,s2 give an inconsistent and incomplete
picture of the number of stateless persons who come into contact with
immigration control.s”* Research shows that 150-200 people each year claim
asylum and are recorded as being stateless. Some are granted asylum or
complementary protection; however, some are left in limbo with no right to

stay in the UK and no state to which they can return to.s%

Stateless persons in the UK who have not been granted leave to remain are at
risk of human rights infringements.6s This includes the inability to find
employment, accommodation, separation from immediate family and possible

lengthy periods of immigration detention with no prospect of removal.s7

4.2.6 Recommendations

(@)

The UK should review its approach to the identification of stateless persons
and adopt a position in accordance with the definition of "stateless persons"
in international law.¢77 It is argued that at this stage, the burden of proof rests
entirely on the stateless person to prove or substantiate any claim that he is
stateless. It is recommended that the burden of proof should rather be
shared between the individual and the state as foreign authorities or consular

authorities in the UK regularly refused to respond to enquiries or to formally

UNHCR Mapping Statelessness in the United Kingdom 7.

Key Finding 2 UNHCR Mapping Statelessness in the United Kingdom 7.

Key finding 3 UNHCR Mapping Statelessness in the United Kingdom 8.

Key finding 5 UNHCR Mapping Statelessness in the United Kingdom 8.

Key finding 5 UNHCR Mapping Statelessness in the United Kingdom 8.

Key Recommendation 2 UNHCR Mapping Statelessness in the United Kingdom 9.
Key Recommendation 2 UNHCR Mapping Statelessness in the United Kingdom 9.
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(b)

(©

(@

provide notification that an individual was not considered one of their

nationals.s7

The UK should ensure that its law, policy and practice relating to stateless
persons and those who cannot return to their country of nationality comply
with its human rights obligations, particularly concerning employment, social

assistance and healthcare.ss

The immigration detention should expressly identify an individual’s
statelessness as a factor that will weigh against detention, on the basis that it
is likely to indicate that there are no reasonable prospects of removal.e: The
Mapping of Statelessness in the UK Report showed that out of those
interviewed, a third of the participants had been detained under immigration
powers.2 It is submitted that the personnel involved with statelessness
determination need to have improved training on how statelessness affects
the presumption against detention and how statelessness can sometimes

become apparent only through the process of documentation removal.sss

The UK should build on the protections in British nationality law that already
prevent and reduce statelessness, specifically with reference to obligations
under the 1954 and 1961 Conventions and the Convention on the Rights of
the Child. It is shown that the nationality law is strongly effective at preventing
statelessness at birth in terms of the 1961 Convention. However, there is
evidence of a small number of children who remained stateless at birth (who

were born in the UK) before being able to register as British citizens.&s+

680
681
682
683
684

Key Recommendation 2 UNHCR Mapping Statelessness in the United Kingdom 9. The qualitative
research found that even though the consular would provide information that an individual was
not a national. The UK Border Agency would sometimes continue to attribute that nationality to
an individual. Which would mean that in as far as the UK Border Agency is concerned, that
individual is not stateless and is regarded as an illegal immigrant.

Recommendation 4 UNHCR Mapping Statelessness in the United Kingdom 9.

Recommendation 5 UNHCR Mapping Statelessness in the United Kingdom 9.

Recommendation 5 UNHCR Mapping Statelessness in the United Kingdom 9.

Recommendation 5 UNHCR Mapping Statelessness in the United Kingdom 9.

Recommendation 6 UNHCR Mapping Statelessness in the United Kingdom 9. There is no
accelerated or prioritised route through which stateless persons on UK territory can naturalise
as British citizens.
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4.3 Kenya
4.3.1 Introduction

This chapter reviews the legislative and administrative framework on nationality and
statelessness in Kenya. Kenya has a high number of stateless persons and the exact
number of stateless persons is unknown.s®s There are different communities of
stateless persons in Kenya whose presence is attributable to the British colonial
history such as the Pemba, Galjael, Shona as well as groups of individuals of
Burundian, Congolese, Indian and Rwandan descent.s Other groups that are at risk
of statelessness are the Nubians and some Kenyan Somalis whose access for Kenyan
identification is limited but due to longstanding ties with Kenya "belong" in Kenya
but they, however, do not have Kenyan citizenship.e” Community activism by the
Makonde resulted in an order for naturalisation processes to be put in place to
regularise the status of the stateless communities in Kenya.se This study will focus

on the Makonde and Nubian communities.

The causes of statelessness in Kenya are administrative and legal, which illustrates
the gap between practice and law.se This is evidenced by the high number of
stateless persons and children who are at risk of statelessness due to the vetting
processes that prove to be discriminatory to certain ethnic groups.s® The UNHCR
continues to raise awareness on statelessness by engaging government and
interested stakeholders in ensuring that access to Kenyan documentation is
improved as well as early birth registrations which include the provision of mobile
registration activities in areas where stateless persons and those who are at risk of
being stateless reside.s: Provision of mobile registration to outlying areas assists

with ensuring that children born may avoid becoming stateless, as they are then

685  See statistics under Chapter 1 para 1.9.

686 Pal Ghai, Kenya. Predicament of citizenship and the stateless (CRAI 2016).

687 Pal Ghai Kenya. Predicament of citizenship and the stateless .

68  UNHCR, Kenya’s Stateless Makonde finally get papers (UNHCR).

689 Sutton Statelessness and the rights of Children in Kenya and South Africa: A Human Rights
Perspective 11.

6%  Abuya Out of the shadows: Towards ensuring the rights of stateless persons and persons at
risk of statelessness in Kenya 6.

691 Munaita Kenya's stateless Makonde people finally obtain papers.
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documented by being issued with a birth certificate as an identity document, and
this also protects them.s2 The UNHCR also provides technical support to assist
Kenya to turn its positive legislation which makes provision for stateless persons

into practical solutions for the stateless communities in Kenya.

After the launch of the Global Plan to End Statelessness in November 2014, UNHCR
Kenya conducted several activities aimed at strengthening the work of the
government and supporting civil society organisations and persons of concern over
matters concerning statelessness.®3 Much progress was made in the bid to reduce
statelessness, and in 2015, the Kenyan government and Civil Society Organisations
(CSO) created draft a National Plan to end statelessness as derived from the Global
Action Plan to End Statelessness. It is noted that the causes of statelessness in
Kenya can also be attributed to legal and administrative frameworks which have

gaps that do not address statelessness. 6%
4.3.2 International Framework

Kenya has in its Constitution made provision that the general rules of international
law shall form part of the law of Kenya. Some of the relevant international

instruments to the extent applicable, are briefly discussed below;
4.3.2.1 The two Statelessness Conventions e

Kenya has not yet ratified the two Statelessness Conventions, the 1954 and 1961
Conventions.s*¢ Despite this non-ratification of the 1954 and 1961 Conventions,
some of the developments may provide insights for South Africa on how they have

made progress in reducing statelessness to-date.

692 Ndubi The Makonde. From Statelessness to Citizenship in Kenya (2017).

693 Ndonga Kenya urged to ratify pact on statelessness (2010).

694 Abuya 2004 Research Paper Series 5.

695 1954 and 1961 Stateless Conventions not ratified. See discussion under Chapter 3 paras 3.4.4
and 3.4.5.

696  See discussion under Chapter 3 paras 3.4.4 and 3.4.5.
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4.3.2.2 Universal Declaration of Human Rightss

The right to nationality is guaranteed in Article 15 of the UDHR and thus Kenya has
an obligation to ensure that the right to a nationality for those who are stateless is

incorporated into its domestic laws.

4.3.2.3 International Covenant on the Elimination of All Forms of Racial

Discrimination 6%

The International Covenant on the Elimination of All Forms of Racial Discrimination

provides as follows:

Article 5 (d)(iii) provides that in compliance with the fundamental obligations laid
down in article 2 of this Convention, States Parties undertake to prohibit and to
eliminate racial discrimination in all its forms and to guarantee the right of
everyone, without distinction as to race, colour, or national or ethnic origin, to
equality before the law, notably in the enjoyment of the following rights:

(a) The right to equal treatment before the tribunals and all other organs
administering justice; (d) the right to a nationality...

(b) The right to security of person and protection by the State against violence
or bodily harm, whether inflicted by government officials or by any
individual group or institution;

(c) Political rights, in particular, the right to participate in the elections to vote
and to stand for election on the basis of universal and equal suffrage, to
take part in the Government as well as in the conduct of public affairs at
any level and to have equal access to public service;

(d) Other civil rights, in particular:

(i) The right to freedom of movement and residence within the border
of the State; [...]

(iii) The right to nationality; [...] (v) The right to own property alone as
well as in association with others; (vi) The right to inherit;

(e) Economic, social and cultural rights, in particular:
(i) The rights to work, to free choice of employment, to just and

favourable conditions of work, to protection against unemployment, to
equal pay for equal work, to just and favourable remuneration;

697  See discussion under Chapter 3 para 3.4.3.
698 Kenya ratified this Covenant on the 13 September 2001. See discussion under Chapter 3 para
3.4.6.
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(i) The right to form and join trade unions;
(i) The right to housing;

(iv) The right to public health, medical care, social security and social
services;

(v) The right to education and training.

4.3.2.4 Convention on the Elimination of All Forms of Discrimination Against

The Convention on the Elimination of All Forms of Discrimination Against Women

Womerr

prohibits discrimination in the following terms:

Kenya’s Constitution has ensured that women can convey their nationality to their

children, which is a major development as women were unable to confer nationality

Article 9(1) provides that State Parties shall grant women equal rights with men to
acquire, change or retain their nationality. They shall ensure in particular that
neither marriage to an alien nor change of nationality by the husband during
marriage shall automatically change the nationality of the wife, render her stateless
or force upon her the nationality of the husband.?°

Article 9(2) provides that State Parties shall grant women equal rights with men
with respect to the nationality of their children.71

before.72

4.3.2.5 International Covenant on Civil and Political Rights'o:

The International Covenant on Civil and Political Rights provides for nationality as

follows:

Article 2 (1) provides that each State Party to the present Covenant undertakes to
respect and to ensure to all individuals within its territory and subject to its
jurisdiction the rights recognised in the present Covenant, without distinction of
any kind, such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.

699
700

701

702
703

Kenya ratified this Convention on the 9 March 1984. See discussion under Chapter 3 para 3.4.9.
Article 9 (1) of the Convention on the Elimination of All Forms of Discrimination Against Women

(1979).

Article 9(2) of the Convention on the Elimination of All Forms of Discrimination Against Women

(1979).
Section 14 of The Constitution of Kenya of 2010.
Kenya ratified this Covenant on 1 May 1972. See discussion under Chapter 3 para 3.4.7.
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Article 24 (2) provides that every child shall be registered immediately after birth
and shall have a name. Article 24 (3) provides that every child has the right to
acquire a nationality.

Article 26 provides that all persons are equal before the law and are entitled
without any discrimination to the equal protection of the law. In this respect, the
law shall prohibit any discrimination and guarantee to all persons equal and
effective protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property,
birth or other status."

4.3.2.6 International Covenant on Economic Social and Cultural Rights*

It prohibits discrimination in the following terms:

Article 2(2) provides that the States Parties to the present Covenant undertake to
guarantee that the rights enunciated in the present Covenant will be exercised
without discrimination of any kind as to race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other status.

4.3.2.7 Convention on the Rights of the Childs

The Convention on the Rights of the Child provides that:

Article 2(1): States Parties shall respect and ensure the rights set forth in the
present Convention to each child within their jurisdiction without discrimination of
any kind, irrespective of the child's or his or her parent's or legal guardian's race,
colour, sex, language, religion, political or other opinion, national, ethnic or social
origin, property, disability, birth or other status.

Article 2(2): States Parties shall take all appropriate measures to ensure that the
child is protected against all forms of discrimination or punishment on the basis of
the status, activities, expressed opinions, or beliefs of the child's parents, legal
guardians, or family members.

Article 7 (1): The child shall be registered immediately after birth and shall have
the right from birth to a name, the right to acquire a nationality and as far as
possible, the right to know and be cared for by his or her parents.

Article 7 (2): States Parties shall ensure the implementation of these rights in
accordance with their national law and their obligations under the relevant
international instruments in this field, in particular where the child would otherwise
be stateless.

704
705

Kenya ratified this Covenant 1 January 1972. See discussion under Chapter 3 para 3.4.8.
Ratified by Kenya on 30 July 1990.
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The best interests of the child must be the primary consideration in all actions by
the state which concern children. In the case of Nubian Minors v Kenya, it was

argued that it is not in the best interest for a child to be left stateless.s
4.3.3 Regional Framework

Some of the regional legal frameworks are discussed below:

4.3.3.1 African Charter on Human and People’s Rights 77

The African Charter,7°¢ prohibits discrimination as follows;

Article 2 provides that every individual shall be entitled to the enjoyment of the
rights and freedoms recognised and guaranteed in the present Charter without
distinction of any kind such as race, ethnic group, colour, sex, language, religion,
political or any other opinion, national and social origin, fortune, birth or other
status.

Article 3 (1) states that every individual shall be equal before the law and that (2).
Every individual shall be entitled to equal protection of the law.

Article 19 states that all peoples shall be equal; they shall enjoy the same respect
and shall have the same rights. Nothing shall justify the domination of a people by
another.

4.3.3.2 African Charter on the Rights and Welfare of the Child 7
It provides that:

Article 6(3): Every child has the right to acquire a nationality. Article 6(4) provides
that State Parties to the present Charter shall undertake to ensure that their
Constitutional legislation recognises the principles according to which a child shall
acquire the nationality of the state in the territory of which he has been born if, at
the time of the child’s birth, he is not granted nationality by any other state in
accordance with its laws.

The ground-breaking case on the Rights of the Nubian children has provided much-

needed guidance on the responsibility of the State towards stateless children. In

706 [nstitute for Human Rights and development in Africa (IHRDA) and open Society Justice
Initiative on behalf of children of Nubian Descent in Kenya v the Government of Kenya
No002/Com/2009. See discussion under paras 4.3.4.2 and 4.3.4.3.

707 Ratified by Kenya on 25 July 2000.

708 Ratified by Kenya on the 23 January 1992.

709 African Charter on the Rights and Welfare of the Child (1999).
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this case, it was noted that there were gaps in Kenya's birth registration practice as
reflected in categories of children such as children born out of wedlock, children of
minority groups, children of refugee and asylum seekers or migrant families, whose
births go unregistered. This meant that children without birth certificates are
rendered stateless as they cannot prove their nationality.”2c The African Committee
was of the view that the obligation of the state party goes beyond just passing laws
and policies but ensuring that all obstacles and limitations to birth registrations are
addressed.”: In its interpretation of the applicability of the right to nationality as
per Article 4(3), the African Committee was of the view that there was a direct link
between birth registration and nationality.”2 It was argued that the fact that both
rights are provided for under the same Articles under the African Children’s Charter
shows how they are linked.?:3 It was agreed that a purposive reading of Article 6(3)

shows that "as much as possible, children should have a nationality from birth".714

It was also noted that Article 4 of the African Charter on the Rights and Welfare of
the Child supports that all actions concerning children must be made primarily in
the best interest of the children.”s It was argued that the purposive interpretation
is supported by the UN Human Rights Committee that stated that "states are
required to adopt every appropriate measure, both internally and in cooperation
with other states, to ensure that every child has a nationality when he is born".7:
The practice of making Nubian children to wait till they turn 18 years to apply for
the acquisition of nationality was not seen as an effort on the part of the state to

comply with its obligation of granting nationality at birth, and it was not seen as

710 [Institute for Human Rights and development in Africa and open Society Justice Initiative on
behalf of children of Nubian Descent in Kenya v the government of Kenya No Com/002/2009
para 40.

711 Doek 2006 Refugee Survey Quarterly 26.

2 [nstitute for Human Rights and development in Africa and open Society Justice Initiative on
behalf of children of Nubian Descent in Kenya v the government of Kenya para 42.

713 Institute for Human Rights and development in Africa and open Society Justice Initiative on
behalf of children of Nubian Descent in Kenya v the government of Kenya para 42.

714 Institute for Human Rights and development in Africa and open Society Justice Initiative on
behalf of children of Nubian Descent in Kenya v the government of Kenya para 43.

715 Institute for Human Rights and development in Africa and open Society Justice Initiative on
behalf of children of Nubian Descent in Kenya v the government of Kenya para 44.

716 CCPR General Comment No. 17: Article 24 (Rights of the child) (1989).
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acting in the best interests of the child as purported by Article 4 of the African
Children’s Charter.v

4.3.3.3 International Conference on the Great Lakes Region e

In June 2017, the UNHCR and the government of Kenya attended a regional
conference on the eradication of statelessness. A draft declaration and draft action
plan on the eradication of statelessness were developed by the members of the
International Conference on the Great Lakes Region (ICGLR). Once adopted by the
member states, the declaration and action plan would provide guidance and

timelines for the eradication of statelessness in the region.

The Action Plan of the International Conference on the Great Lakes Region on the
eradication of Statelessness 2017-2019 (The Great Lakes Action Plan)7° set out
strategic objectives cognisant of the fact that there was no regional instrument
dealing with statelessness in that region. The objectives focus on the following

broad areas:

(a) Ensure compliance with legal, policy and institutional frameworks governing
eradication of statelessness.” This includes acceding to the Statelessness
Conventions and ensuring that the statelessness prevention provisions are

domesticated into national laws.

(b) That a Regional Protocol of Statelessness should be drafted to ensure that
there is a regional agreement on how to deal with statelessness.”2t The

targeted dates agreed upon for implementation was 2019. At the time of

717 Institute for Human Rights and development in Africa and open Society Justice Initiative on
behalf of children of Nubian Descent in Kenya v the government of Kenya para 42.

718 The International Conference on the Great Lakes Region is an inter-governmental organisation
of the countries in the African Great Lakes Region. It was established based on the recognition
that political instability and conflicts in these countries have a considerable regional effect and
requires the concerted effort to obtain peace and development.

719 The Action Plan of the International Conference on the Great Lakes Region on the eradication
of Statelessness 2017-2019.

720 Strategic Objective 1 of the Great Lakes Action Plan.

721 Strategic Objective 1 of Great Lakes Action Plan.
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writing this study, it was not clear as to whether the Regional Protocol had

been drafted or finalised.

(c) To strengthen data management systems for an effective response to the
challenges of statelessness.?22 This would include training those agencies that
deal with statistics during national censuses taking gender into consideration

and developing a standard data collection methodology.

(d)To establish strategic and operational monitoring and evaluation
mechanisms.”2¢ This would include the introduction of government focal
points on statelessness and these would be offered training by the UNHCR
which would be responsible for helping develop terms of reference for the
focal point and providing training on statelessness. This will ensure that all
states adopt national action plans that are based on a standardised and
harmonised methodologies in dealing with statelessness which would be
developed with the assistance of the UNHCR.72

(e) To institutionalise monitoring and evaluation mechanisms. 72 Member states
were required to develop a reporting template for the reporting on national
action plans. All members would have to report on nationality and
statelessness twice a year to the ICGLR Parliamentary sessions, with annual
meetings between the UNHCR and ICGLR to evaluate the implementation of
the national action plans and the progress on regional implementation on the

eradication of statelessness.?26

722

724
725
726

Strategic Objective 2 of Great Lakes Action Plan.
Strategic Objective 3 of Great Lakes Action Plan.
Objective 3.2 of the Great Lakes Action Plan.
Objective 3.3 of the Great Lakes Action Plan.
Objective 3.3.1-3.3.7 of the Great Lakes Action Plan.
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4.3.4 National laws
4.3.4.1 The Constitution of Kenya 72

The Constitution of Kenya is the supreme law of the Republic and binds all persons
and all State organs at both levels of government.?2¢ It also makes provision that
the general rules of international law shall form part of the law of Kenya.?2 It further
caters for citizenship and the rights that every citizen is entitled to.”° This includes
the rights, privileges and benefits of citizenship,”s: a Kenyan passport and any

document of registration or identification issued by the state to citizens.?2

Sutton, in her study, acknowledges that the Constitution of Kenya may have
improved its nationality provisions by allowing both men and women to be able to
give nationality to children born, however, a series of fundamental problems in

accessing nationality still exist due to the absence of procedural guidelines.ss

Everyone who was a citizen immediately before the effective date retains the same
citizenship status as of that date and that citizenship may be acquired by birth or
registration.”+ However, Article 14 qualifies citizenship by birth and restricts it to
where a person is born from a mother or father who is a citizen. This provision is
discriminatory in that large communities of stateless persons have been in Kenya
since colonial times and have lost ties with their countries of origins. It is a fact that
having been born in Kenya, they attribute their nationality to Kenya since it is their
place of birth and habitual existence.s The above-mentioned constitutional
framework, means that Kenyan Nubians who were born in Kenya before 11

December 1963 who had at least one parent born in Kenya are Kenyan citizens by

721 The Constitution of Kenya of 2010.

728 Article 2(1) of The Constitution of Kenya of 2010.

729 Article 2(5) of The Constitution of Kenya of 2010.

730 Chapter 3 of The Constitution of Kenya of 2010.

731 Section 12(1)(a) The Constitution of Kenya of 2010.

732 Section 12(1)(b) The Constitution of Kenya of 2010.

733 Sutton Statelessness and the rights of Children in Kenya and South Africa: A Human Rights
Perspective 10.

734 Articles 13(1) and (2) of the Constitution of Kenya of 2010.

735 [Institute for Human Rights and development in Africa (IHRDA) and open Society Justice
Initiative on behalf of children of Nubian Descent in Kenya v the Government of Kenya.
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operation of law. This includes those born in Kenya after 11 December 1963 who
are citizens if one of the parents was a citizen at the time of birth. For those born
before or after 1963 of parents who were not born in Kenya or neither of who were

Kenyan citizens are entitled to Kenyan citizen through an application.

Parliament is given the leeway to enact legislation that may limit the effect of articles
14(1) and (2) on the descendants of Kenyan citizens who are born outside Kenya.3s
This effectively means that it is possible for a descendant born outside Kenya to find
themselves stateless if Parliament decides to limit the acquisition of nationality to

those who are born outside of Kenya.

A provision on foundlings’ safeguards nationality and prevents statelessness in that
Article 14(4) of the Kenyan Constitution makes provision for a child who appears to
be less than 8 years of age and whose nationality and parents are not known, to be

presumed a citizen by birth.

Article 14(5) of the Kenyan Constitution allows for a person who had ceased to be
a Kenyan national because they acquired citizenship of another country, to regain
Kenyan citizenship upon application. It is submitted that this is a useful provision in
that it can be used to motivate for those who are stateless elsewhere but can
establish ancestral links with Kenya to make a submission for consideration where
it can be justified that they qualify to be considered for Kenyan nationality through

an application.

The Kenyan Constitution further makes provision for a safeguard that prevents loss
of citizenship through marriage or dissolution of marriage.?s” A person who has been
married to a citizen for at least 7 years is entitled to be registered as a citizen upon
application.?ss Provision is made to include a person who has been lawfully resident
in Kenya for at least 7 years may be able to apply to be registered as a citizen.° If

the Constitution can make provision for this, it is alarming why there is a large

736 Article 14 (3) of the Constitution of Kenya of 2010.
737 Article 13(3) the Constitution of Kenya of 2010.
738 Article 15(1) the Constitution of Kenya of 2010.
739 Article 13(2) the Constitution of Kenya of 2010.
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number of stateless persons in Kenya. Considering that there is a condition of
"lawful residence," it is submitted that the stateless communities in Kenya are not
in Kenya due to a fault of their own but are bearing the brunt of the colonial
decisions which brought many to Kenya.?° In the case of the Nubians, for example,
they were forcibly conscripted into the British colonial army in the early 1900s when
Sudan was under British rule.s The children who are descendants of the Nubians
still experience challenges obtaining a Kenyan nationality due to the historical legacy
which contravenes the Constitution of Kenya and the international human rights

obligation for an automatic right that a child has to a nationality.

A major contribution to the difficulty in making the right to nationality effective for
Nubian children is due to the fact that many Nubian descents in Kenya who are
parents have difficulty in registering the births of their children due to them lacking
valid identity documents, which further makes it difficult to register their children’s
births.72 For children of Nubian descent, even though they do not have nationality,
they have a legitimate expectation that when they turn 18, they will be recognised
as nationals, but since many persons of Nubian descent are not granted their
identification cards that are required to prove nationality, this means that the future
of Nubian children remains uncertain and often leaves them stateless. It is also
noted that the vetting process applicable to children of Nubian descent is

discriminatory, unreasonable and extremely difficult.?s3

Article 16 of the Kenyan Constitution states that a citizen by birth does not lose

citizenship by acquiring a nationality of another country, which means that a Kenyan

740 [nstitute for Human Rights and development in Africa and open Society Justice Initiative on
behalf of children of Nubian Descent in Kenya v the government of Kenya para 4.

71 [nstitute for Human Rights and development in Africa and open Society Justice Initiative on
behalf of children of Nubian Descent in Kenya v the government of Kenya paras 2 and 3. The
colonial authorities allocated land for the Nubians including a settlement known as Kibera but
did not grant them British citizenship. When Kenya became independent in 1963, the Nubian
citizenship status was not addressed and were consistently treated as “aliens” by the Kenyan
government, since they according to the government, did not have any “ancestral homeland”
in Kenya. This resulted in the Nubians not being given Kenyan nationality.

742 [nstitute for Human Rights and development in Africa and open Society Justice Initiative on
behalf of children of Nubian Descent in Kenya v the government of Kenya para 6.

743 [Institute for Human Rights and development in Africa and open Society Justice Initiative on
behalf of children of Nubian Descent in Kenya v the government of Kenya para 5.
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national may have dual nationality. This is a good provision that ensures that a
person cannot become stateless. However, Article 17 of the Kenyan Constitution
deals with the renunciation and deprivation of nationality but does not provide
safeguards to ensure that a person is not rendered stateless in the process where
a person renounces their nationality or is deprived of a nationality before they obtain

a new nationality.?
4.3.4.2 Kenya Citizenship and Immigration Act 7+

Kenya's nationality legislation does not have discriminatory provisions against
women and makes provision for women to confer nationality on the same basis as
Kenyan men.#¢ This is a welcome development as Kenya used to have
discriminatory provisions before. It also allows for dual citizenship, as long as one
discloses the second nationality within three months of having become a dual

citizen.7#”

The Kenya Citizenship and Immigration Act makes provisions to address

statelessness under Sections 15.74
Section 15 of the Kenya Citizenship and Immigration Act provides the following:

Section 15(1) A person who does not have an enforceable claim to the citizenship
of any recognised state and has been living in Kenya for a continuous period since
12th December 1963, shall be deemed to have been lawfully resident and may, on
application, in the prescribed manner be eligible to be registered as a citizen of
Kenya if that person;

(a) has adequate knowledge of Kiswahili or a local dialect;

(b) has not been convicted of an offence and sentenced to imprisonment
for a term of three years or longer;

(c) intends upon registration as a citizen to continue to permanently
reside in Kenya or to maintain a close and continuing association with
Kenya; and

744 Section 17 of the Constitution of Kenya of 2010.

745 The Kenya Citizenship and Immigration Act of 2011.

746 Section 14(1) of the Constitution of Kenya of 2010.

747 Section 8 of the Kenya Citizenship and Immigration Act of 2011.

748 Sections 15 and 17 of The Kenya Citizenship and Immigration Act of 2011.
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(d) the person understands the rights and duties of a citizen.

Section 15 (2) states that applications under this section shall be made within a
period of five years from the date of commencement of this Act and may by notice
in the gazette be extended by the Cabinet Secretary for an additional period of
three years.

The Kenya Citizenship and Immigration Actis quite clear in its provision of Section
15 that it allows a stateless person who has lived in Kenya since 12 December 1963
to make an application and must satisfy the conditions provided for in subsections
(a)-(d). The question is if this provision exists, why is it that there is still a high
number of stateless persons in Kenya? It is submitted that much improvement in
the implementation of these provisions administratively is required to bring effect

to the law.
The Kenya Citizenship and Immigration Act provides the following:7+

Section 16 states that a person who voluntarily migrated into Kenya before the
12th December 1963, and has been continuously living in Kenya shall be deemed
to have been lawfully resident and may, on an application in a prescribed manner,
be eligible to be registered as a citizen of Kenya if that person:

(a) does not hold a passport or an identification document of any other
country;

(b) has adequate knowledge of Kiswahili or a local dialect;

(c) has not been convicted of an offence and sentenced to imprisonment
for a term of three years or longer;

(d) intends upon registration as a citizen to continue to permanently
reside in Kenya or to maintain a close and continuing association with
Kenya; and

(e) the person understands the rights and duties of a citizen.

Section 16 (2) provides that applications under this section shall be made within a
period of five years from the date of commencement of this Act and may by notice
in the gazette be extended by the Cabinet Secretary for an additional period of
three years.

749 Section 16 of the Kenya Citizenship and Immigration Act of 2011.
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With both these provisions available for stateless persons and immigrants, it is a
wonder why it seems to be a challenge for the stateless communities to access

nationality and eventually get access to documentation in Kenya.

The Kenya Citizenship and Immigration Act makes provisions for the stateless and
migrants to access a nationality.” There were almost 10 000 members of the
Makonde community at the Kenyan Coast who couldnt access national identity
cards and therefore had no access to services that required a person to have an
identity card. It took the Makonde community to stage a walk dubbed "Trekking
against Statelessness on 10 October 2016 from Kwale to the State House, to seek
an audience with the President concerning their Statelessness.s* Although the
Makonde’s trek brought some measure of success, the Nubians however, still face
challenges in accessing identity cards and find themselves unequal to citizens in

most aspects of their daily lives.?s2
4.3.4.3 The Children Acts:

The Children Act of Kenya is premised on bringing into effect the principles of the
Convention on the Rights of the Child and the African Charter on the Rights and
Welfare of the Child."s+ Section 11 makes provision for the right to nationality and
places an obligation on the government to provide appropriate assistance and
protection with a view of establishing his identity.”ss The child’s best interest is
paramount,¢ and the government must take steps to utilise its available resources
with a view of achieving the full realisation of the rights of the child as set out in
the Children Act.s

The case of the Institute for Human Rights and development in Africa and Open

Society Justice Initiative on behalf of children of Nubian Descent in Kenya v the

780 Sections 15 and 16 of the Kenya Citizenship and Immigration Act of 2011.
751 Bosire Statelessness in a State? (2017).

752 Balaton-Chrimes 2014 Citizenship Studies 15.

753 The Children Act of Kenya 38 of 2001.

754 Preamble of the Children Act of 2001.

755 Section 11 of the Children Act of 2001.

756 Section 4 of the Children Act of 2001.

757 Section 3 of the Children Act of 2001.
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Government of Kenya is instrumental and brings to light the difficulty of the
realisation of rights by Nubian children in Kenya. Despite the legislative provisions
and the commitment by the government to the realisation of human rights
standards, it is clear that there are gaps which led to this case in point. In this case,
legal action was initially brought to the Kenyan High Court on behalf of the Nubian
community, but five different judges had different things to say which led to a period
of 7 years passing without the matter being heard. This presented deliberate
administrative and procedural obstacles which led to the matter being brought to
the African Committee. It was noted that the action was brought based on Article
44 of the African Charter on the Rights and Welfare of the Child that allows any

person, group or non- governmental organisation to bring forth action.

Furthermore, it was noted that the African Charter on the Rights and Welfare of the

Child mandates the African Committee as follows:7s8

...draw inspiration from International Law on Human Rights, particularly from the
provisions of the African Charter on Human and Peoples' Rights, the Charter of the
Organization of African Unity, the Universal Declaration on Human Rights, the
International Convention on the Rights of the Child, and other instruments adopted
by the United Nations and by African countries in the field of human rights, and
from African values and traditions.

In this case, it was agreed that the time elapsed was unreasonable without any
assistance from the High Court, which is regarded as the upper guardian of children.
It was argued and accepted by the African Committee that it was not in the best
interest of the children to be left in a "legal limbo" for as long as it had taken.
Furthermore, the High Court should have proactively taken the necessary legislative,

administrative and other measures to bring the statelessness situation to an end.

758 Article 46 of the African Charter on the Rights and Welfare of the Child (1999).
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4.3.5 Obstacles and concerns

Some of the obstacles and concerns highlight violations of the right to a nationality.

(@)

(b)

(c)

(d)

The legal and administrative framework is not adequate to deal with
statelessness in Kenya and fails to give effect to Kenyan Nubians Rights which

violates the right to a nationality; e

For the Nubians in Kenya, they are discriminated against in relation to access
to nationality.7sc Kenyan Nubians are discriminated against in that they are the
only non-border ethnic group required to go through a complex, expensive
and humiliating vetting process to secure an identity card which is required for
them to secure Kenyan citizenship contrary to Articles 2, 3 and 19 of the
African Charter;

The vetting process does not provide certainty as to whether they will be
granted citizenship or not, as which is contrary to Article 5 of the African

Charter and international law and results in arbitrary deprivation of nationality.

The Kenyan Nubians who are unable to obtain the ID card which is essential

to obtain recognition of their Kenyan citizenship are left stateless.

4.3.6 Recommendations

(a)

(b)

Kenya should accede to the 1954 and 1961 Conventions and include provisions
in its nationality laws to protect and prevent new occurrences of

statelessness.61

Kenyan law should define "statelessness" and specify the rights of stateless

persons as well as those at risk of statelessness.s2

760

761

Nubian Community in Kenya v The State of Kenya Communication number 31796 para 80.
Statement of alleged violations of the African Charter from the Nubian Community in Kenya v
The State of Kenya Communication number 31796 para 81.

Finding 1 recommendation (a) and (b) Abuya Out of the shadows: Towards ensuring the rights
of stateless persons and persons at risk of statelessness in Kenya.

Finding 2 recommendation Abuya Out of the shadows: Towards ensuring the rights of stateless
persons and persons at risk of statelessness in Kenya.
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(c) Data on statelessness should be included in the future national census and

targeted surveys.ss

(d) UNHCR Kenya’s should collaborate with Civil Registration Services and civil
society to have mobile registration activities in areas where statelessness
persons and persons at risk of statelessness reside. This will ensure that all
children are registered at birth and avoid having undocumented children who
may become stateless later in life, so that birth registration is, in fact, a
preventative mechanism to ensure that children are issued with a birth

certificate as an identity document and for protection purposes.s+

(e) UNHCR Kenya should promote inclusive policies for identification and
registration of all persons without undue discrimination based on religion, race

etc.7ss
4.4 Findings of the comparative study between the UK and Kenya

This concise comparison between the UK and Kenya reflects the findings of what is
laudable and what is lacking at the time of undertaking the study. It has been
identified that there are still flaws in the way data on stateless persons is recorded
and presented. This is true for both the UK and Kenya as it makes it impossible to
provide an accurate estimate of the total number of stateless persons in these two

countries.

Even though the UK Border Agency has made inroads in the data capturing, it is still
using categories which are found to be numerous, overlapping and confusing when
it comes to the capturing of data for stateless persons. In Kenya, no such
mechanism exists at this stage. It is submitted that not having this data capturing

system in place contributes to the prevention of an accurate account of stateless

763 Finding 3 Abuya Out of the shadows.: Towards ensuring the rights of stateless persons and
persons at risk of statelessness in Kenya.

764 Stateless Persons at www.unhcr.org/ke/statelessness-persons.

765 Gtateless Persons at www.unhcr.org/ke/statelessness-persons.
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persons, which would invariably increase the risk that some stateless persons are

not identified, and that would result in their protection needs not being addressed.

Stateless persons who remain in the UK who have not been granted leave to remain
are at risk of human rights infringements which includes the inability to find
employment, accommodation, separation from immediate family and long periods
of immigration detention with no prospect of removal. The legal and administrative
framework in Kenya does not provide adequate mechanisms to deal with
statelessness and fails to give protection to Kenyan Nubians Rights, which violates
Articles of the African Charter. An opportunity to remedy this shortfall presented
itself when the Kenyan government dealt with the Makonde community and granted
them nationality. The same courtesy of being endowed with a nationality could have
been extended to the Nubian community. The Kenyan Nubians, however, continue
to be discriminated against in relation to access to nationality. The vetting process
does not provide certainty as to whether they will be granted citizenship, and this
uncertainty exposes them to violation of their basic human rights and arbitrary

deprivation of nationality.

Based on the research available to date, it is recommended that the UK should
review its approach to the identification of stateless persons and adopt a position
following the definition of "stateless persons" in international law to improve its
practices on dealing with statelessness. The burden of proof must not rest on the
stateless person entirely and that the UK authorities must provide aid in this regard.
Furthermore, assistance must be given to those found stateless and those trying to
establish and prove their statelessness to particularly concerning employment, social
assistance and healthcare. There must also be an express identification of a person’s
statelessness to prevent immigration detention based on the fact that there are no
reasonable prospects of removal from the UK. What is critical is to ensure that the
obligations under the 1954 and 1961 Conventions and the Convention on the Rights
of the Child in preventing childhood statelessness are implemented without fail as
it was shown that in the nationality law there was some evidence of a small number
of children who remained stateless at birth (who were born in the UK) before being

able to register as British citizens.
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In relation to Kenya, acceding to the 1954 and 1961 Conventions and ensuring that
provisions are made in its nationality laws in order to protect and prevent new
occurrences of statelessness will assist in its a positive move towards curbing
statelessness and preventing new cases of statelessness from arising. This will
ensure that Kenyan law makes provision for the definition of what statelessness is
and specify the rights of stateless persons as well as those who are at risk of
statelessness. The data on statelessness should be included in the future national
census and targeted surveys and collaboration between the UNHCR in Kenya, the
Civil Registration Services and civil society in order to activate mobile registration in
areas where statelessness persons and persons at risk of statelessness reside. This

will also assist in ensuring that all children are registered at birth.
4.5 Summary

Notwithstanding the recommendations made in this Chapter 4, it is submitted that
the UK provides a good example of how statelessness is incorporated as part of
national laws. Even though it may be seen to have some shortcomings, as
highlighted in the obstacles and concerns in paragraph 4.2.5 above, it is
commended for having made significant progress in how it generally deals with
statelessness. Of significance to this study is the fact that the UK has a Statelessness

Determination Procedure as part of its domestic laws.

This Statelessness Determination Procedure is available online free of charge, and
where required, legal assistance is offered to applicants who would like to be
recognised as stateless in the UK. This guarantees that the stateless person can
remain in the UK protected against removal and/or detention until such time that a
final determination is made. One of the disadvantages about the whole process is
that the burden of proof falls directly on the applicant to prove through documentary
evidence that he has no other nationality and is therefore stateless. In this regard,
the recommendation is that the state must also share the burden of proof with the
applicant by at least assisting with the establishment of facts through the diplomatic

representations of that country.
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In as far as Kenya is concerned, even though the African Charter on Human and
People’s Rights requires that the human rights of all must be protected, the
magnitude of the statelessness situation remains overwhelming in Kenya. This is
despite the fact that the Makonde community was able to receive recognition as
Kenyan nationals. It has been established that the underlying ethos that should
underpin the protection of inherent human rights in Africa should be the African
values of wbuntu and African communalism. It appears that the damage from
decisions made by colonial authorities runs deep as in the case of the Nubians who
encounter many obstacles from hospital authorities refusing to register the Nubian
children at birth, to the difficulty of obtaining identification documentation which is
critical in the vetting process that allows access to a nationality, to the unwillingness
of the courts to entertain such matters. It is submitted that African communalism is
what needs to be the overwhelming basis of resolving problems in Africa. Stateless
persons have not "chosen" their plight but are continuously discriminated against

through man-made bureaucratic processes.

In conclusion, this Chapter 4 highlighted the practices that the UK and Kenya employ
in as far as it relates to statelessness. It has been observed that even though some
advances have been made, there is still room for improvement in various aspects
such as data collection and training of officials (amongst others) as already
discussed in detail. The legislative and administrative processes in the UK show
some advancement in the Statelessness Determination Procedure being in place,
while Kenya does not have such a process in place. Having evaluated the
international and regional legal frameworks and practices at a national level in all
the chosen jurisdictions with the evidence of gaps which remain in the processes, it
brings the study to conclude that the argument posed for a decolonial perspective
in Chapter 2 may hold water to some extent and that a different lens ought to be

adopted in pursuing the goal of combating statelessness in South Africa and Africa.

The next Chapter 5, provides a much-anticipated review of the legal and
administrative framework and practices in South Africa in as far as statelessness is
concerned. The review of the South African legal and administrative frameworks in

as far as it relates to the right to a nationality and the protection of people from all
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manners of discrimination as entrenched in the Constitution of the Republic of South
Africa. It further investigates how South Africa has dealt with cases that had to do

with the right to a nationality and statelessness in South Africa.
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Chapter 5: South African legal and administrative

frameworks

5.1 Introduction

South Africa prides itself in being one of the countries with the most progressive
Constitution in the world, as the Bill of Rights guarantees basic rights (political,
cultural and socio-economic) to all who reside in it.7s¢ This Chapter 5, examines one
of the most basic fundamental right guaranteed by the Constitution of the Republic
of South Africa, which is the right to a nationality.s” This Chapter 5, also reviews
relevant immigration legislation and administrative frameworks to examine how
they bring to life this basic right as entrenched in the Constitution of the Republic
of South Africa.

The Constitution of the Republic of South Africa establishes the rights and privileges
that form the basis of fundamental human rights in South Africa.?s This is premised
on the fact that South Africa’s colonial and apartheid past continues to exert an
influence on the attitudes and social and economic circumstances of those who live
in the country as well as on the prevailing political culture.” These include
xenophobia, which continues to diminish the democratic image of South Africa as it
highlights the intolerance of non-citizens, refugees and migrants.”° Therefore the
interpretation and application of the provisions of the Constitution assist in the
development of the law and in ensuring that where there are laws or conduct
inconsistent with it, these shall be invalid and the obligations imposed by it must be
fulfilled.?:

766 Chapter 2 of the Constitution of the Republic of South Africa, 1996.; Crush 2000 International
Migration 103; Sinclair 1999 International Migration 465.

767 Sections 20, 28 of the Constitution of the Republic of South Africa, 1996.; Article 15 of the
Universal Declaration of Human Rights (1948); Article 7 of the Convention on the Rights of the
Child (1989).

768 Chapter 2 of the Constitution of the Republic of South Africa, 1996.

769 De Vos et al South African Constitutional Law in Context at preface.

770 De la Hunt "Refugees and immigration law in South Africa" 124.

1 Section 2 of the Constitution of the Republic of South Africa, 1996; George and Elphick
Statelessness & Nationality in South Africa 8.
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In analysing the right to a nationality under the Constitution and the various
legislative provisions which deal with the right to a nationality, it is submitted that
the results expose the processes (if any) and the treatment of stateless persons in
South Africa. In addition, the analysis invariably brings to light the immigration
detention laws and practices in as far as they relate to arbitrary detentions of those
who are stateless which includes the role of the competent authority, (the
Department of Home Affairs) and public interest litigation, as they all are critical

players in addressing the plight of the stateless.

South Africa has become a migrant destination hub over the years since democracy
and has a large contingent of irregular and undocumented migrants.”2 It is with
these migrants that the problem of statelessness is significant and are especially
vulnerable to human rights abuses.””® The United Nations High Commissioner for
Refugees reported that there was a marked increase in asylum -seekers.””* The main
countries which contribute to the high numbers of migrants include Sudan, Angola,
Burundi, and the Democratic Republic of Congo due to reasons such as human
trafficking and smuggling, war and poverty, lack of access to socio-economic rights

in the countries of origin.”s

The Bill of Rights enshrines the rights of a// people in South Africa and affirms the
democratic values of human dignity, equality and freedom for all.”’® The
Constitution proclaims the desire to establish a new society founded on the values
of human dignity, equality, human rights and freedoms.””” On this basis, it is in the

interest of society at large that refugees, asylum seekers and the stateless persons

712 Van der Burg 2006 Law, Democracy & Development 82; Bhabha 2004 International Journal of
Refugee Law 243.

3 Tay Caught in the Gap? An Examination and Human Rights Assessment of Immigration
Detention Laws and Practices in South Africa 3; George and Elphick Statelessness & Nationality
in South Africa 21.

74 UNHCR UNHCR Global Appeal 2005: South Africa 191; Van der Burg 2006 Law, Democracy &
Development 82.

775 Van der Burg 2006 Law, Democracy & Development 83.

776 Section 1(a)-(d) and Section 7(1)-(3) of the Constitution of the Republic of South Africa, 1996.

777 Preamble of the Conistitution of the Republic of South Africa, 1996.
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are provided with all the protection that the legal system has to offer to reduce the

risk of undue deprivation of rights and human rights’ abuses.”’8

Despite South Africa having not yet ratified the 1954 and 1961 Conventions, it is
submitted that by virtue of South Africa being a signatory to treaties that safeguard

human rights, it has the obligation to protect those who are stateless.?7

It is submitted that due to its highly regarded Constitution, it can be argued that
South Africa is obligated to honour customary international law as endorsed by
section 232 of the Constitution which provides that “Customary international law is
law in the Republic unless it is inconsistent with the Constitution or an Act of
parliament”.7s0 It is argued that this is the case despite the provision of section 231
which states that any international agreement becomes law in the Republic when it
is enacted into law by national legislation unless it is inconsistent with the
Constitution. 1t is submitted further, that the responsibility to honour customary
international law is linked to the obligation that South Africa has under its human
rights obligations in international law as the South African common law treats
international law as part of municipal law unless such law is inconsistent with the
Constitution or any Act of Parliament.: It is acknowledged that South Africa is
struggling with implementing the laws pertaining to migration successfully.s
Therefore, issues pertaining to statelessness are unavoidable issues that must be
addressed so that solutions may be identified. This is strengthened by the

judgement of Conradie,”s® where he said the following:

I am ...prepared to accept that customary international law may ...be created very
quickly, but before it will be considered by our municipal laws as being incorporated
into South African law the custom, whether created by usus and opinion juris or
only by the latter, would at the very least have to be widely accepted.

778 George and Elphick Statelessness & Nationality in South Africa 1; Manby Citizenship and
Statelessness in Africa: The law and politics of belonging 2.

779 See discussion under Chapter 2 para 2.4 on the International Legal Framework.

780 Section 232 of the Constitution of the Republic of South Africa, 1996.

781 Dugard et al International Law: A South African Perspective 67; S v Basson 2005 (1) SA 171 at
216.

782 De la Hunt and Kerfoot "Due process in South Africa from a practitioner's perspective: Difficulties
encountered in the interpretation, application and administration of the Refugees Act" 89.

783 Gy Petane 1988 (3) SA 51 (C) paras 56-57.
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The decision in the case of Petane links the argument which advocates for the
incorporation of wbuntu and African communalism as the legal basis for reform.
Even though the problem of statelessness has been catered for under international
law, and it is accepted that the definition of a stateless person forms part of
international law.7 It is the responsibility of member states to create safeguards to
avoid gaps that do not cater for those who are stateless including those that are at

risk of statelessness.
5.1.1 International Framework

The International human rights framework provides a legal basis for a state which
does not have laws and measures in place to address the lack of nationality. It is
submitted that the human rights obligation to create safeguards to prevent
statelessness is not and cannot be excused as this would amount to a human rights
violation. South Africa is bound by all international agreements that were in force
when the Constitution took effect, and it is also bound by customary international
law.7ss Customary international law is regarded as law in South Africa, and it is no

longer subject to subordinate legislation.ss

Section 39 of the Constitution of the Republic of South Africa provides that when
interpreting the Bill of Rights, every court tribunal or forum must consider
international law.?s” Section 232 of the Constitution of the Republic of South Africa
provides that customary international law, is law in the Republic unless it is
inconsistent with the Constitution or an Act of Parliament. This is further highlighted
by section 233 of the Constitution of the Republic of South Africa, which provides
that:
When interpreting any legislation, every court must prefer any reasonable

interpretation of the legislation that is consistent with international law over any
alternative interpretation that is inconsistent with international law.788

78 UNHCR Expert Meeting: The Concept of Stateless Persons under International Law Summary
Conclusions para 2 of General Considerations.

785 Sections 213 (3) and 232 of the Constitution of the Republic of South Africa, 1996.

786 Dugard et al International Law: A South African Perspective 67.

787 Section 39(a) of the Constitution of the Republic of South Africa, 1996.

788 Section 233 of the Constitution of the Republic of South Africa, 1996.
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Dugard states that one of the principal aims of international law is the protection of
the human rights of the individual against his or her government.”s® Under its
Constitutional dispensation, South Africa has an obligation to uphold the principles
of inherent dignity and equality to all. This includes protection against harassment,
detention and deportation.”° South African common law treats international law as
part of its domestic law, and this is strengthened by the Constitution of the Republic
of South Africa which provides that "customary international law is law in the
Republic unless it is inconsistent with the Constitution or an act of parliament.?: The
below-mentioned are highlighted and are upon which the South African legal system

is juxtaposed against.
(a) Global Action Plar

The basis for the recommendation that the Global Action Plan be adopted in South
Africa is premised on the fact that the guidelines provide clear action plans that a
state must identify and address. South Africa does not have a statelessness
determination procedure and therefore, does not have identified communities that
are recognised as stateless. To implement the Global Action Plan, the national laws
need to be developed to incorporate provisions that will assist in identifying those
who are stateless to resolve major statelessness situations.: It is envisaged that
states may assist in preventing new cases of childhood statelessness from occurring
and for states to ensure that their nationality laws grant children a nationality at
birth, where a child would otherwise become stateless.?* In South Africa, this would
mean making an exception to grant children who cannot take after the nationality
of their parents through jus sanguini and ensuring that they access nationality

through jus soli.7es

789 Dugard et a/ International Law: A South African Perspective 320.

790 Landau 2005 Third World Quarterly 1115.

791 Dugard et al International Law: A South African Perspective 67. Section 232 of the Constitution
of the Republic of South Africa, 1996.

792 See discussion under Chapter 3 para 3.2.

793 Action 1 of Global Action Plan: Resolve Existing Major Situations of Statelessness.

794 Action 2 of Global Action Plan: Ensure No child is born Stateless.

95 DGLR & KMRG v Minister of Home Affairs & Others 38429/13.
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This would work as an important safeguard against statelessness and protect
children who would otherwise be stateless. All states are required to have nationality
laws that allow both men and women to pass their nationality and for equal
treatment in relation to the conferral of nationality to their children with regard to

the acquisition, change and retention of nationality.?es

In this regard, South Africa has made great strides with a Constitution that allows
for the equal treatment of men and women and does not allow discriminatory
practices in the conferral of nationality.? States are required not to have nationality
laws that permit denial, loss or deprivation of nationality on discriminatory
grounds. Furthermore, state succession should not contribute to statelessness.*°
States must identify stateless migrants through determination procedures which
would lead to a legal status that allows and guarantees the right to basic human
rights and they must also assist with the naturalisation process.&© In this regard, a
gap exists in the South African legislative framework and a statelessness
determination procedure must be developed and incorporated into the immigration
processes. States must ensure that there are no reported cases of statelessness due
to a lack of registration at birth.e: Until such time that the Department of Home
Affairs promulgate the regulations to ensure that Section 2(2) of the Gitizenship Act
can be implemented, this remains a gap in the legislative framework. No state
should have populations which are entitled to nationality under law but which cannot

acquire documentary proof of nationality.so2

Acceding to the 1954 and 1961 Conventions would assist a state to incorporate
provisions dealing with statelessness into the national laws with assistance from the
UNCHR.82 South Africa has pledged its intention to ratify the 1954 and 1961

796 Action 3: Remove gender discrimination from nationality laws.

797 Section 9 of the Constitution of the Republic of South Africa, 1996.

798 Action 4: Prevent denial, loss or deprivation of nationality on discriminatory grounds.
799 Action 5: Prevent statelessness in cases of state succession.

800 Action 6: Grant protection status to stateless migrants and facilitate their naturalisation.
801 Action 7: Ensure birth registration for the prevention of statelessness.

802 Action 8: Issue nationality documentation to those with entitlement to it.

803 Action 9: Accede to the UN Statelessness Conventions.
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Conventions, and until such time that they become ratified, this study recommends

that the CRC Toolkit be considered as an option available to address statelessness.&+

States are to ensure that quantitative data on stateless populations is publicly
available for 150 States and that qualitative data on stateless populations is publicly
available for at least 120 States.&> This study further recommends that in order to
obtain such qualitative and quantitative data, South Africa must first identify its
stateless populations, at the time of writing this thesis, such data is not available or

does not exist.
(b) Universal Declaration of Human Rightsss

The ability to realise and have access to the right to a nationality is non-existent to
persons who are stateless and more needs to be done to assist the stateless.s”
Human rights, therefore, are not a matter simply between citizens and their state,
but even a democratically elected government.sce Stateless persons do not register
on the international community’s radar screen and lack citizenship or effective
nationality.ec Nationality is the link that establishes rights and obligations between
the State and the individual.e States are often reluctant to acknowledge the
presence of stateless persons on their territories, and they are rarely counted in

official government statistics as a resident category.su

With South Africa, having had the highest number of new asylum-seekers in the
world, stateless migrants are inevitably present.s:2 It has also become evident that
many people born in South African territory are also unable to access nationality in

any nation, and unfortunately, the statistics for stateless individuals living in South

804 See under Annexure 3-1 CRC Toolkit. South Africa pledged to ratify in 2012.

805 Action 10: Improve Quantitative and Qualitative data on statelessness populations.

806 Universal Declaration of Human Rights (1948), See discussion under Chapter 3 para 3.4.3.

807 Article 15 of the Universal Declaration of Human Rights (1948); Frelick 2005 Forced Migration
Review 65.

808  Gostin 2004 Maryland Law Review 22.

809 Achiron Nationality and Statelessness: A Handbook for Parfiamentarians 4.

810 Frelick 2005 Forced Migration Review 65.

811 Frelick 2005 Forced Migration Review 66.

812 UNHCR 2008 Global Trends 2.
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Africa remains unknown.813 In as far as offering the protection of those who are
stateless, the courts may turn to the UDHR in their interpretation of the Bill of
Rights.s14 Section 39 of the Constitution provides that, when interpreting the Bill of
Rights, the courts must promote the values that underlie an open and democratic
society based on human dignity, equality and freedom, must consider international

law; and may consider foreign law.s:s
(c) Convention Relating to the Status of Statelessness Personss

The 1954 Convention provides the definition of a stateless person.s” This is also
known as de jure stateless which manifests itself in that the person has no legal
claim to nationality in any of the states to which that person is connected through
either birth or descent.®18 The 1954 Convention also provides a regime for the
identification, protection and naturalisation of stateless persons. South Africa has

not ratified this 71954 Convention despite pledging to do so.s

The case of DGLR and KMRG v Minister of Home Affairs illustrates de jure
statelessness.820 In this case, a child was born to Cuban nationals who were
permanent emigrants according to Cuban law. Emigrants who leave Cuba and work
away from Cuba for more than eleven months are regarded as permanent emigrants
and therefore, unable to pass their nationality to their children. According to the
South African law, a child takes the nationality of their parent and in this case, the
child could not have the nationality of her Cuban parents and could not adopt a

South African nationality because South African nationality is based on jus sanguinis.

813 George and Elphick Statelessness and Nationality in South Africa 8.

814 Dugard et al International Law: A South African Perspective 327; Section 39 of the Constitution
of the Republic of South Africa, 1996.

815 Dugard et a/ Dugard's International Law: A South Africa Perspective 539.

816 Convention relating to the Status of Stateless Persons (1954); See discussion under Chapter 3
para 3.4.4.

817 Article 1(1) of the Convention relating to the Status of Stateless Persons (1954). A person who
is not considered a national by any state under the operation of its law. See discussion under
Chapter 3 para 3.4.4.

818 Dugard et al Dugard's International Law: A South Africa Perspective 536.

819 UNHCR Pledges 2011: Ministerial Intergovernmental Event on Refugees and Stateless Persons
36.

820 DGLR & KMRG v Minister of Home Affairs & Others 38429/13.
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The South African law on nationality does not grant nationality based on jus sol,
which left the child de jure stateless at birth.

The 1954 Convention does not prescribe how a state must conduct a determination
procedure, and it is based on the state’s discretion. Developing status determination
procedure at a domestic level will address the important function of identifying who
the stateless are within South Africa. The UNHCR has been tasked with assisting
states to establish such procedures.82! South Africa pledged to ratify the
Statelessness Conventions in 2011. Not having ratified the Statelessness
Conventions is acknowledged to be significant /acunae in the statelessness legal
regime.822 The Working Group on the Universal Periodic Review has advised that
South Africa has a gap in its domestic legal framework as it currently does not have
a mechanism to identify and document stateless persons.823 This study
acknowledges that without this identification mechanism, it is difficult if not
impossible, to identify and have a true reflection of how many persons are stateless
in South Africa. It is reported that there is a significant number of cases of
statelessness in South Africa and different categories of persons who are affected

by the risk of statelessness.824

In instances where a state already has commitments to human rights standards
through other Human Rights Conventions and Regional commitments, it is argued
that such states have an obligation to protect the stateless irrespective of them not
having ratified the 1954 Convention. 1t is submitted that this argument holds true
for South Africa and nevertheless is bound to protect the right to nationality and

those who do not have nationality or are at risk of not having a nationality.

821 UNHCR Global Action to End Statelessness.

822 Dugard et al Dugard's International Law: A South Africa Perspective 535.
823 UNHCR Universal Periodic Review paras 139.21-139.23.

824 Sloth-Nielsen and Ackermann 2016 PER 18.

149



d) Convention on the Reduction of Statelessnesss?s

South Africa has not ratified the 1961 Convention. However, there has been some
progress made through the court’s decision seeking to protect and safeguard the
right to nationality, especially for children to acquire a nationality at birth where
such children would be stateless.s2¢ In this case, the Department of Home Affairs
was tasked with promulgating regulations that safeguard children born within the
territory who would otherwise be stateless to be afforded the right to a nationality.
At the time of writing the thesis, the Department of Home Affairs had not

implemented the court decision.
e) Convention on the Elimination of all Forms of Racial Discriminatione?

Cases of racist and xenophobic attacks have plagued South Africa.8?® These
xenophobic attacks are a form of discrimination as it is based on the opposition to
the presence of foreign nationals/ migrants from other African countries.s2 Such
foreign nationals are often blamed for the many social ills in South Africa, which
include the high levels of unemployment of South Africans, poverty, lack of service
delivery and high rates of crime.80 South Africa has an obligation to protect and
respect the basic human rights standards of any foreign national who enters its
territory as per the International Conventions that it has ratified and as per
Customary International Law®lunder its domestic law and constitutional

dispensation.832

State parties have a responsibility to eliminate racial discrimination in all its forms

and guarantee the right of everyone, without distinction to race, colour or national

825 Convention on the Reduction of Statelessness (1961). See discussion under Chapter 3 para
3.4.5.

826 DGLR & KMRG v Minister of Home Affairs & Others 38429/13.

827 See discussion under Chapter 3 para 3.4.6.

828  South Africa experienced outbreaks of Xenophobic attacks since May 2008 against foreign
nationals living in South Africa. Xenophobia may be defined as a fear or contempt of that which
is foreign or unknown, especially of strangers or foreign people; Mogekwu 2005 Ecquid Novi 5.

829 Crush 2000 International Migration 105; Mogekwu 2005 Ecquid Novi 6.

830 Ukwandu African Journal of Public Affairs 54.

831 Convention Relating to the Status of Refugees (1951) and as further catered for under the
Refugees Act 130 of 1998.

832 Refugees Act 130 of 1998.
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or ethnic origin, to equality before the law.833 The right to a nationality is specifically
catered for amongst others.834 It is argued that this right to nationality extends to
all within the South African territory and therefore foreign nationals who are de jure
stateless and children born from such parents who would otherwise become
stateless, must be able to enforce their right to a nationality and South Africa must,
therefore, provide such protection. South Africa is obliged not to discriminate
against persons on their basis of "their origin" therefore, the protection of such

vulnerable persons must take priority.83>
f) International Covenant on Civil and Political Rightsss

South Africa ratified the JCCPR, and it is reminiscent of the equality clause in the
Bill of Rights.83’ The right to equality is to be enjoyed by everyone and is not
exclusive to nationals, as it applies to "all persons within the borders of South
Africa".es By analogy, it can be pointed out that Section 9 was taken from Section
16 of the JCCPR. Notwithstanding the ratification of the JCCPR, it is submitted that
South Africa does not seem to have the political will to practice what it preaches to
address the situation of statelessness and tolerance. In practice, the implementation
seems to be non- existent or slow at the very least.83® Some domestic legal
protection does exist for stateless persons in South Africa, and this can be seen in
recent developments, where the Supreme Court of Appeal made an order that the
Department of Home Affairs need to create regulations that would declare a child
to be a South African citizen by birth by issuing the child with a birth certificate and
a South African identity number. The Department of Home Affairs was further

ordered to make regulations to effect the court’s decision.84? This required that

833 Article 5 of the Convention on the Elimination of All Forms of Racial Discrimination (1965). See
discussion under Chapter 3 para 3.4.6.

834 Article 5(d)(iii) of the Convention on the Elimination of All Forms of Racial Discrimination (1965).
See discussion under Chapter 3 para 3.4.6.

835 Article 1(3) of the International Covenant on Civil and Political Rights (1966). See discussion
under Chapter 3 para 3.4.7.

836 International Covenant on Civil and Political Rights (1966). See discussion under Chapter 3 para
3.4.7.

837 Section 9(1) of the Constitution of the Republic of South Africa, 1996.

838  Section 9(2) of the Constitution of the Republic of South Africa, 1996.

839 DGLR & KMRG v Minister of Home Aftairs & Others.

840 Regulations on the registration of Births and Deaths: GN R128 in of 2014.
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regulations are drafted to bring effect to the provisions of Section 2(2) of the
Citizenship Act.5#? Complying with this court order would allow an application
process which can be used to present affected children with a process that assists
them in obtaining the much-needed protection.842 At the time of writing, it is still
not possible for children who are affected by statelessness to make an application
to the court under Section 2(2) of the Citizenship Act. South African courts are
empowered to enforce justiciable social and economic rights under the

Constitution.843

The Constitutional Court has refused to interpret the social and economic rights to
require a "minimum core obligation" as proclaimed by the Committee on Economic
Social and Cultural Rights and have instead opted for the "reasonableness test".84
In the case of Mazibuko v City of Johannesburg,®%* the court affirmed its rejection
of the argument that the social and economic rights in the Constitution contain a
minimum core which the state is obliged to furnish and the courts should determine

the content thereof.846 The court held that:

The positive obligations imposed upon the government by the social and economic
rights in our Constitution, will be enforced by courts in at least the following ways.
If government takes no steps to realise the rights, the courts will require
government to take steps. If government’s adopted measures are unreasonable,
the courts will similarly require that they be reviewed to meet the constitutional
standard of reasonableness.

The case of Grootboom illustrates that a measure is unreasonable if it makes no
provision for those most desperately in need.8” The obligation for progressive
realisation imposes a duty upon the government to continually review its policies to

ensure that the achievement of the right is progressively realised.84®

841 Section 2(2) of the South African Gitizenship Act.

842 Minister of Home Affairs & Others v DGLR & Another 1051/2015.
843 Bilchitz 2007 £SR Review 27.

844 Dugard et a/ International Law: A South African Perspective 331.
845 Mazibuko v City of Johannesburg 2010 (4) SA 1 (CC).

846 Mazibuko v City of Johannesburg para 53.

847 Government of RSA v Grootboorn 2001(1)SA 46 (CC) para 32.
848 Mazibuko v City of Johannesburg para 53.
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g) International Covenant on Economic, Social and Cultural Rightss+

Since 1994, both the legislature and the judiciary have sought to bring South African
law in line with international human rights law on the assumption that South African
Law will benefit from such harmonisation. Dugard states that failure to ratify the
Covenant means that there is little pressure on South Africa to conform to the
jurisprudence of the JCESCR.&> This means that South Africa will have to chart its
path in as far as implementing the socio, economic and cultural rights, and this is
already illustrated from South Africa’s deviance from the minimum core
obligation.8>! It is submitted that the reasonable test standard may be sufficiently
applied to argue for the case of the stateless in South Africa. It is submitted that
these are individuals who are in desperate need for protection and for them to be
able to optimally realise their "reason to be", the social, economic and cultural rights
must be preserved for access by such individuals. For these rights to be realised by
those who are stateless, the right to nationality is key as it opens the avenue for

access to other rights.
h) Convention on the Rights of the Chilc2

South Africa is a state party to the CRCand is duty-bound to uphold its provisions
and not to take actions contravening the goals and principles of the CRCzs5 South
Africa has made inroads in this regard with the promulgation of legislation that
promotes and protects the rights of children.ss+ This avenue presents an opportunity
for the state to address statelessness even though it has not yet ratified the 71954

and 1961 Conventions.

849 International Covenant on Economic, Social and Cultural Rights (1966). See discussion under
Chapter 3 para 3.4.8.

850 Dugard et a/ Dugard's International Law: A South Africa Perspective 331.

851 Dugard et a/ International Law.: A South African Perspective 332.

852 Convention on the Rights of the Child (1989). See discussion under Chapter 3 para 3.4.10.

853 See discussion under Chapter 3 para 3.4.10.

854 See discussion under 5.1.3.9 and 5.1.3.10.
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5.1.2 Regional Framework

The preamble to the draft Protocol to the African Charter on Human and People’s
Rights on the Specific Aspects of the Right to a Nationality and the Eradication of
Statelessness in Africa refers to the efforts made by member states to regulate the
recognition and conferral of nationality in international and especially African
treaties.s It envisions African citizenship as well as the integration of the African
Diaspora into democratic processes by 2030, including through dual nationality.sss
South Africa is a member state of the African Union and has through its Constitution,
shown the commitment to protect the basic human rights of all who live in South
Africa.ss” South Africa has ratified the African Charter on Human and People’s
Rightsese which promotes the protection of human rights in the continent.&® South
Africa also ratified the African Charter on the Rights and Welfare of the Child e°and
the Protocol to the African Charter on Human and People’s Rights on the Rights of
Women in Africast. South Africa’s main obligation under the African Children’s
Charter is to ensure that the rights of children in its territory are fulfilled. South
Africa was commended for the establishment of the Children’s Acs> and the Child
Justice Acttss amongst others.ss4 As these pieces of legislation are in line with the
African Charter on the Rights and Welfare of the Child, they may be used as vehicles

to address childhood statelessness.

855 AU Draft Protocol to the African Charter on Human and Peoples Rights on the Specific Aspects
of the Right to a Nationality and the Eradication of Statelessness in Africa: Explanatory
Memorandum para 5.

85 AU Draft Protocol to the African Charter on Human and People’s Rights on the Specific Aspects
of the Right to a Nationality and the Eradication of Statelessness in Africa: Explanatory
Memorandum para 6.

857 Chapter 2 of the Constitution of the Republic of South Africa, 1996.

858  Ratified in 1996 by South Africa.

859 Dugard et a/ Dugard's International Law: A South Africa Perspective 816.

860  Ratified in 2000 by South Africa.

861 Ratified by South Africa in 2014.

862 The adoption of the Children’s Act 38 of 2005 and the Child Justice Act 75 of 2008 which are
predominantly in line with the African Charter on the Rights and Welfare of the Child.

863 Dugard et a/ Dugard's International Law: A South Africa Perspective 817.

864 The Committee commended South Africa on a number of developments including the
establishment of a number of institutions, such as the South African Human Rights Commission.
The development of new National Development Plan: Vision 2030 with the view of reducing
poverty and inequality by 2030.
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5.1.3 National laws

A review of the South African legislative and administrative frameworks sheds light
into the identification of the laws that are in place in relation to statelessness in

South Africa as measured against the right to a nationality.

South Africa does not have a dedicated, domestic legal mechanism for the
identification or protection of stateless persons or persons at risk of statelessness in
South Africa. In George and Elphick’s words there exists some "patchwork" of
legislation exists which can allow for access to a nationality.ss These include
provisions that may assist with access to nationality in cases of doubt, the appeal
of citizenship decisions made at the High Court, however, this is subjective as it

gives the Minister of Home Affairs his/ her discretion to grant citizenship.

It is submitted that in order to evaluate and reassess the existing situation, the
existing legislation need to be compared to the practices of the government to
determine whether such practices are falling short of the human rights protections
that should be afforded to all, especially the most vulnerable persons such as those
who are stateless. Recognition is central to the right to nationality, and when
recognition is withdrawn, human beings are left stateless and thus rightless.ses
Arendt further states that the calamity of the rightless is not that they are deprived
of life, liberty, and the pursuit of happiness, or of equality before the law and
freedom of opinion but that they no longer belong to any community whatsoever.s

This is the situation that many stateless persons find themselves in.
5.1.3.1 The Constitution of the Republic of South Africaess

The Constitution of the Republic of South Africa enshrines the Bill of Rights, which
contains fundamental basic human rights in South Africa. Of significance, is that

everyone can claim the rights contained in the Bill of Rights.s®® This includes all

865 George abd Elphick Promoting Gitizenship and Preventing Statelessness in South Africa 21.
866 Arendt The Origins of Totalitarianism 300.

867 Arendt The Origins of Totalitarianism 295.

868  Constitution of the Republic of South Africa, 1996.

869  Chapter 2 of the Constitution of the Republic of South Africa, 1996.
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people present in South Africa, who are citizens and those who are non- citizens.s™
Section 9(1) provides that everyone is equal before the law and has the right to

equal protection and benefit under the law.s

The courts have interpreted the reference to "everyone" to refer to all persons, not
just South African citizens but also various categories of immigrants.s72 This includes
foreigners who have yet to be lawfully admitted to South Africa, they too, have been
recognised as beneficiaries of the rights guaranteed in the Bill of Rights.s= 1t is
based on this context, that this thesis puts forward, an argument for the stateless.
Furthermore, wbuntu and African communalism underpin the rationale that an

African or a person of African descent should not be stateless in Africa.s™

The Constitution of the Republic of South Africa provides that every child has a right
to a name and a nationality from birth.es This right to a name and a nationality
exists for both citizens and non-citizens.# It is expressly aimed at protecting those
children who at birth, are at risk of statelessness due to not having a nationality
attributed to them at birth through their parents. The right to a nationality at birth
allows and provides a link to a person’s right to dignity, which applies to everyone
regardless of citizenship.8”” It also extends to the right to freedom and security of
a person,&7¢ as well as the right to freedom of movement.& All these rights can be
used as critical tools to protect the rights of the stateless in South Africa.&° George
and Elphick suggest that these are the rights that stateless persons are denied due

to their lack of nationality and immigration status.s The Constitution of the Republic

870 De Vos et al South African Constitutional Law in Context 323.

871 Section 9(1) of Constitution of the Republic of South Africa, 1996.

872 Dawood & Another vMinister of Home Affairs & Others; Shalabi & Another v Minister of Home
Affairs & Others; Thomas & Another v Minister of Home Affairs & Others CCT35/99 para 37.

873 Lawyers for Human Rights & Other v Minister of Home Affairs & Other CCT18/03 para 27.

874 This discussion is advanced in Chapter 5 which deals with a non-western decolonial perspective
with philosophical underpinnings of ubuntu as a constitutional value and African communalism.

875 Section 28(a) of the Constitution of the Republic of South Africa, 1996.

876 George and Elphick Promoting Citizenship and Preventing Statelessness in South Africa 20.

877 Section 10 of the Constitution of the Republic of South Africa, 1996.

878  Section 12 of the Constitution of the Republic of South Africa, 1996.

879 Section 21 of the Constitution of the Republic of South Africa, 1996.

880  George and Elphick Promoting Citizenship and Preventing Statelessness in South Africa 22.

881  George abd Elphick Promoting Gitizenship and Preventing Statelessness in South Africa 23.
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of South Africa also protects against arbitrary deprivation of a nationality.ss2 This is

aimed at protecting persons against the loss and or deprivation of a nationality.
5.1.3.2 South African Citizenship Actes:

The right to a nationality and registration of birth are expressly provided for in the
South African Citizenshijp Act88% The Citizenship Act is the dedicated legislation
which deals with the acquisition of citizenship,s and loss of a nationality.sss
Citizenship is acquired by birth to a person born in South Africa to a South African
citizen.ss” Furthermore, citizenship is also acquired by persons born of South African
citizens who are abroad.ss¢ The South African Citizenshijp Act makes provision for
those born in South Africa to parents who have become naturalised in South
Africa.see This provision protects those born of irregular migrants through
naturalisation, which is often challenging to fulfil given the parents’ irregular

status.s

Citizenship by descent can be granted for children who are adopted by South African
citizens.s1 Of significance is that it caters for the right to a nationality through jus
soli in instances where a child would otherwise not have a nationality at birth and

therefore at risk of being stateless.s

South Africa does have a provision that allows stateless persons to be granted a
nationality.e2 However, the challenge in practice is that Section 2(2) does not have
regulations and forms which can be used to bring effect to this provision. In the
case of DGLR & KMRG v Minister of Home Affairs & Others, the High Court ruled

that the decision by the Minister of Home Affairs not to register the child as a South

882 Section 20 of the Constitution of the Republic of South Africa, 1996.
883 South African Citizenship Act of 1995.

884 Section 2(2) of the South African Citizenship Act of 1995.

885 Chapter 2 of the South African Citizenship Act of 1995.

886 Chapter 3 of the South African Gitizenship Act of 1995.

887  Section 2(1)(b) of the South African Citizenship Act of 1995.

888 Section 3(1)(b) of the South African Citizenship Act of 1995.

889 Section 4(3) of the South African Citizenship Act of 1995.

890  George and Elphick Promoting Gitizenship and Preventing Statelessness in South Africa 24.
891 Section 3 of the South African Gitizenship Act of 1995.

892 Section 2(2) of the South African Citizenship Act of 1995.

893 Section 2(2) of the South African Citizenship Act of 1995.
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African citizen was unlawful and it was set aside.s It further ordered that the
Minister of Home Affairs should declare the child a South African citizen by birth in
terms of Section 2(2) of the Gitizenship Act.s*> Furthermore, the Minister of Home
Affairs should enter and register the child in the National Population Register as a
citizen,®s issue the child with an identity number,2” amend and re-issue the child
with a birth certificate,s¢ and make regulations in terms of Section 2(2) of the
Citizenship Act according to Section 23 of the Gitizenship Act within the time that
the High Court determines reasonable.s® In an appeal by the Minister of Home
Affairs,%0 the Supreme Court of Appeal (SCA) dismissed the appeal and upheld the
judgement order made by the High Court. The SCA ordered that the Minister of
Home Affairs implement the orders, in particular, the order to make regulations in
terms of Section 2(2) within 18 months. At the time of writing this thesis, the

regulations had still not been promulgated.

Notwithstanding the Supreme Court of Appeal judgement, the Ministry of Home
Affairs has not actioned the order to create the regulations that allow its
implementation.e It is strongly argued that the Department of Home Affairs (DHA)
lacks an understanding of what statelessness is, as defined under International law.
The arguments raised in its defence raises major concerns as it brings to light the
fact that the DHA have gaps in their knowledge on statelessness and may require
that the officials who enforce the legislative and administrative processes be
empowered by equipping them with knowledge and training on the 1954 and 1961
Conventions and international human rights standards. The training will enable all
officials dealing with matters concerning nationality to have a common
understanding throughout the various departmental levels on what constitutes

statelessness and how to deal with various situations that give rise to statelessness

894 DGLR & KMRG v Minister of Home Affairs & Others order 1.

895 DGLR & KMRG v Minister of Home Aftairs & Others order 3.

8%  DGLR & KMRG v Minister of Home Affairs & Others order 4(a).
897 DGLR & KMRG v Minister of Home Affairs & Others order 4(b).
898  DGLR & KMRG v Minister of Home Affairs & Others order 4(c).
89 DGLR & KMRG v Minister of Home Affairs & Others order 4(d).
900 Minister of Home Affairs & Others v DGLR 1051/2015.

901 Section 2(2) of the Citizenship Act of 1995.
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including the fact that stateless people require protection and not further
discrimination and intimidation through arbitrary arrests and exploitation. One of
the reasons why this thesis argues for legal and practical reforms and education of
those involved in decision making and administrative processes is that in its defence,
the DHA argued that the child was not stateless as she could access permanent
residence and naturalisation processes through her mother in terms of the
Immigration Act, as her mother had attained permanent residency three years after
the child was born.®2 This argument was made even though the child could not
have access to any nationality at the time she was born and had remained stateless
for 8 years.®:s Since she could not be granted the nationality of her parents who
were regarded as permanent emigrants by Cuba. The child could also not be granted

a nationality through birth in South Africa.o

The Ministry of Home Affairs further advanced the argument that the minor child
could access the right to a nationality through Section 2(3) of the Citizenship Act
when the child reaches the age of 18. It provides for citizenship by birth to those
children born of parents who are permanent residents if the child has lived in South
Africa from birth till the date of becoming a major.s It further perpetuates and
prolongs the problem of statelessness as a child would not have a nationality from
birth till the child turn 18 which is not in the best interest of the child.«s The
children’s right to a nationality as protected under Article 7 of the CRC requires that
the member state must implement children’s rights to a nationality in such a way
that the best interests of the child are observed. This is also in line with Section 28
of the Constitution of the Republic of South Africa which provides for the right to a
nationality at birth. The Children’s Act also protects the best interests of the child.
Using the avenue of the CRC Toolkit° may assist in curbing new cases of childhood

statelessness.

%02 DGLR & KMRG v Minister of Home Affairs & Others para 7.
903 DGLR & KMRG v Minister of Home Aftairs & Others para 8.
%04 DGLR & KMRG v Minister of Home Affairs & Others para 9.
905 Section 2(3) of the Citizenship Act of 1995.

906  Section 2(3) of the Gitizenship Act 1995.

907 See Chapter 3 para 3.3 for discussion.
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The Citizenship Act provides for naturalisation as an option available for persons
who have lived in South Africa for a certain period through marriage or permanent
residence. The Citizenship Amendment Act*t has however also included a new
category (as discussed above) under Section 4(3) that qualifies for nationality
through naturalisation for those born within South Africa from irregular migrants.
This provision, however, also states that such an application for naturalisation can
only be made once the child turns 18 and has lived in South Africa since birth and
his birth having been registered. This provision is not very useful for cases where a
child is born stateless and grows up stateless with only the option to make an
application for naturalisation once he/ she turns 18 as such application may or may

not be granted.
5.1.3.3 South African Immigration Acte®

The South African Immigration Act governs the admission of foreigners too, their
residence in and their departure from the Republic of South Africa.°w It also ensures
that temporary and permanent residence permits are issued as "expeditiously" as
possible with security consideration ensuring that the state has control over
foreigners.o:t It further governs the arrest, detention and deportation of foreign
persons who are not in the country legally. The Immigration Act requires that
(amongst others) for immigration control to be performed within the highest
applicable standards of human rights protection and for xenophobia to be prevented

and countered at both government and civil society levels.o12

Of particular interest to stateless persons is a provision which allows the Minister to
grant an exemption for permanent residence for a category of foreigners (such as

stateless persons) for an indefinite or definite period.s:2

908  Section 4(3) of the Gitizenship Ammendment Act 17 of 2010.
909 South African Immigration Act 13 of 2002.
910 - Preamble of the South African Immigration Act of 2002.
911 Preamble of the South African Immigration Act of 2002.
912 Preamble paragraphs (1) and (m) of the South African Immigration Act of 2002.
913 George and Elphick Promoting Citizenshijp and Preventing Statelessness in South Africa 29;
Section 31(2)(b) of the South African Immigration Act.
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It is submitted that immigration laws, policies and practices do not sufficiently
consider the unique characteristics that set stateless persons apart from other
migrants. This is because non- stateless migrants have a nationality, they have a
country they call home and can access consular protection and documentation.
Whereas stateless migrants do not have a nationality and they are not considered
nationals under the operation of the law of any state and therefore lack protection
from any consular. The failure to recognise the different circumstances that
statelessness creates has created a protection gap,®'* especially, in the context of
immigration detention for the purposes of removal.*ss The Guidelines to Protect
Stateless Persons from Arbitrary Detention guides how states should treat stateless

persons. o1

A weakness in the Immigration Act is that it does not make provision on how
stateless persons should be treated. In cases where such a person is arrested for
immigration reasons, there is no mechanism to review their detention or an avenue

to regularise that person’s immigration status due to their being stateless.:
5.1.3.4 Births and Deaths Registration Actes

The Births and Deaths Registration Act (BDRA) provides for the registration of births
and deaths. It is a key step for one to obtain a nationality in South Africa in cases
where a person qualifies for citizenship through jus sanguini and those who qualify
through permanent residence.®:¢ For those who qualify for citizenship, that is, those
born to South African nationals and those born to parents who have permanent
residence, being registered at birth provides the key to attaining a nationality in

South Africa. Once a person is registered, they are entered into the National

914 George and Elphick Promoting Gitizenship and Preventing Statelessness in South Africa 30.

915 George and Elphick Promoting Citizenship and Preventing Statelessness in South Africa 30.

916 Equal Rights Trust Guidelines to Protect Stateless Persons from arbitrary detention 7. The
Guidelines to Protect Stateless Persons from Arbitrary Detention (the Guidelines) address a gap
in the application of international law, which has made many stateless persons vulnerable to
arbitrary detention and post release destitution. The Guidelines focus primarily on the
immigration detention of stateless persons (including the de facto stateless) but may also be
relevant in other contexts.

917 George and Elphick Promoting Gitizenship and Preventing Statelessness in South Africa 31.

918 Births and Deaths Registration Act 51 of 1992.

919 Sections 9 and 10 of the Births and Deaths Registration Act of 1992.
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Population Register.*20 For a person to obtain an identity document, one must apply
for a birth certificate first where an identity number is issued. Thereafter, one can
apply for a birth certificate or a passport and may also conduct other civil registry
services.*2t Children born to foreign parents who do not qualify for South African
citizenship are issued with birth certificates. However, they are not given an identity

number, and they are also not registered in the National Population Register.

A discriminatory practice perpetuated by the BDRA?22 which prevents unmarried
fathers from being able to pass on their nationality to their children, without the
child’s mother (whether the mother is unable or unwilling to give prior written
consent is immaterial). Some children in South Africa are affected by this provision
as their births cannot be registered because their parents are unmarried, and the

Department of Home Affairs does not recognise the complexities of these cases.s

This provision is discriminatory in that it perpetuates the notion that children born
of unmarried parents do not carry the same value as those born in wedlock. This
provision impacts negatively on mothers who are foreign nationals, who have
children with South African men. As they are sometimes not allowed to register the
birth of the child due to their details not being recorded anywhere or if there are
investigations being carried out into the identity documents. This leads to a child
not having a birth certificate, which means a foreign mother will be unable to
register the children with her countries of origin without a birth certificate. So, the
child is unrecognised in South Africa and also unrecognised in the country of birth
of the foreign mother which leads to de jure statelessness. Often the child remains
undocumented because the father is unable to register the child without the

mother’s consent to acknowledge paternity.s

920 George and Elphick Promoting Gitizenship and Preventing Statelessness in South Africa 33.

921 Section 5 of the Births and Deaths Registration Act of 1992.

922 Section 10 of the Births and Deaths Registration Act of 1992.

923 Versluis "Stateless Kids: SA strips single fathers of the rights" City Press (9 March 2020) available
at  https://city-press.news24.com/News/stateless-kids-sa-law-strips-single-fathers-of-rights-
20200307.

924 George and Elphick Promoting Gitizenship and Preventing Statelessness in South Africa 36.
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Dow aptly states that "a birth certificate is a ticket to citizenship.2s Without a birth
certificate, an individual does not exist officially and therefore lacks the legal access
to protection and privileges available to a nation. This "piece of paper is crucial”,
registration of a child is a responsibility of the state and its recognition that the child

exists".926

The BDRA provides that birth registration of all children born in the territory must
take place within 30 days of the birth of the child.®2” Provision is made for late
registrations (later than 30 days but before 1 year and those later than 1 year)
where valid reasons must be given with supporting evidence.®2¢ This is a non-
discretionary application which, if not complied with may lead to a rejection of the
notice of birth. The late registration process accommodates those who did not get
registered before and could not meet the requirements for birth registrations.sz It
is confirmed that there is still a need for some South Africans to acquire birth
certificates through this process, but the non-discretionary nature of the new
regulations contribute to the non-registration of many.°® It is still unclear what
remedies are available for those who cannot comply with the strict requirements of
the regulations and therefore pointed out that this is an additional barrier that makes

late registration difficult to achieve and may perpetuate generational statelessness.

The late registration process is only accessible to South Africans, which means that
this process is not available for children who are not born of South African parents.
This is contradictory to what the BDRA requires as it makes provision for the
registrations of all births in South Africa. The later registration process should be
available for children who are not born of South African parents as well.%s: In

practice, nationality laws and policies built on the principle of blood origins (jus

925 Dow "The “first” Right" 5.

926 Dow "The “first” Right" 6.

927 Regulation 3(1) of the GV R128 GG37373 (26 February 2014).

928 Regulations 4 and 5 of the GV R128 GG37373 (26 February 2014).

929 George and Elphick Promoting Citizenship and Preventing Statelessness in South Africa 34.

930 George and Elphick Promoting Gitizenship and Preventing Statelessness in South Africa 35.

931 Section 2(2) of the South African Citizenship Act of1995 provides that a child who is born in
South Africa who does not have a nationality of any other country shall be a South African
citizen by birth.
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sanguinis) rather than birth or territory (Jus soli) have made the incorporation of
minorities mostly difficult especially recent migrants and children of migrants.s:2 Blitz
confirms that jus sanguini has "locked out" many minority groups of the right to a

citizenship in their habitual place of residence.ss:

Although the 1954 and 1961 Conventions have not been ratified by large numbers
of states, including South Africa, they have contributed to the human rights regime
by providing further instruments for regulating the treatment of non-citizens.*s For
example, the 1954 Convention establishes the international legal status of stateless
persons and offers an international definition of stateless persons.® It also offers
access to identity documents which give recognition to stateless persons and
provides them with the freedom of movement amongst other rights.ss The 1961
Convention introduces some further potential reforms to avoid statelessness at birth

and is aimed towards the prevention of statelessness.®”
5.1.3.5 South African Travel Documents and Passports Actes

The South African Travel and Passports Act provides for the issuing and control over
South African passports and travel documents in South Africa. It makes provision
for the issuance of a document for travel purposes to any person who is lawfully
resident in South Africa, (@) and does not have the citizenship of another country,
(b) has been given permanent residence in South Africa and is unable to obtain a
passport from his country of origin (c) or has been granted refugee status in South
Africa.®s® This South African Travel and Documents and Passports Act, makes no
provision to cater for stateless persons and does not provide a mechanism to

regularise the stay of stateless persons.

932 Blitz Forced Migration Briefings 2.

933 Blitz Forced Migration Briefings 4.

934 Blitz Forced Migration Briefings 6.

935 Article 1(1) of the 1954 Convention.

936 See Chapter 3 for discussion on 1954 Convention.

937 See Chapter 3 for discussion on 1961 Convention.

938 South African Travel Documents and Passports Act 4 of 1994,

939 Regulation 8(2) of the South African Travel Documents and Passports Act of 1994.
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5.1.3.6 Identification Acte+

The Identification Act applies to all persons who are South African citizens and
persons who are lawfully and permanently resident in the Republic. These are the
two categories of persons who are entered into the National Population Register
and who are permitted to hold identification cards. Various types of information
must be captured about each person.°# This includes the gender, date of birth of

each holder, and whether the person is a South African citizen or not.s

The Identification Actis useful for persons whose identity cards have been blocked,
seized or destroyed.*s It also provides for the consequences of tampering with
identity cards and obtaining an identity card through fraud.** The Director-General
has unfettered discretion in directing that a person’s identity card may be returned
or destroyed if it is suspected that the person with an identity card does not qualify
to be included in the National Population Register.*ss This means that where the
Director-General suspects that a person is not a citizen or a permanent resident,
his/ her identity card may be cancelled. It is critiqued that there is no regulation
guiding how the Director-General may arrive at his/her decision to cancel the
identity card.*s This may lead to situations where Home Affairs officials and Border
officials block identity cards at the slightest suspicion that a person obtained their
identity card fraudulently and this may expose those who are stateless to

detention.?*
5.1.3.7 South African Refugees Acte+s

The South African Refugees Act was promulgated as a result of the Refugee

Convention of 1951. 1t applies to all persons who wish to apply for asylum in South

940 Identification Act 68 of 1997.

941 Section 8 of the Identification Act of 1997.

942 Section 7 of the Identification Act of 1997.

943 George and Elphick Promoting Citizenship and Preventing Statelessness in South Africa 39.
944 Sections 18 and 19 of the Identification Act of 1997.

945 Section 3 of the Identification Act of 1997.

946 George and Elphick Promoting Gitizenship and Preventing Statelessness in South Africa 40.
947 George Promoting Citizenship and Preventing Statelessness in South Africa 41.

948 South African Refugees Act 130 of 1998.
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Africa and have a well-founded fear that should they be returned to their country

of origin, they will face persecution.®+

The Refugees Act is relevant to statelessness. There is, however, a distinction
between a refugee and a stateless person which are separate concepts. A refugee
may be or may become stateless, and his status as a refugee may not be linked to
his statelessness. However, not all stateless persons will have a fear of persecution
and therefore, will not qualify as refugees. Similarly, not all refugees are stateless. s
Protection under the Refugees Act gives rise to a greater set of rights than those
available to stateless persons. Unfortunately, the protection only extends to those

who qualify as refugees and not those who are stateless.
5.1.3.8 Promotion of Administrative Justice Actes

The Preamble of the Promotion of Administrative of Justice Act (PAJA) gives effect
to the constitutional right to just administrative action.s2 P4JA was enacted to bring
effect to the right to administrative action as it provides for the review of
administrative action by a court, an independent and impartial tribunal (where
appropriate) and it imposes a duty on the state to give effect to those rights and

promotes and efficient administration.ess

PAJA provides where an administrative action "materially and adversely" affects the
right or legitimate expectations of any person, the administrative action must be
procedurally fair.° It sets out what an Administrator must do in order to give effect
to a "procedurally fair administrative action.*ss Before the administrative action is

brought, the Administrator must (a) provide notice of the nature and purpose of the

949 Section 3 of the South African Refugees Act of 1998.

950 George and Elphick Statelessness and Nationality in South Africa 28.

91 Promotion of Administrative Justice Act 3 of 2000.

952 Preamble to the Promotion of Administrative Justice Act of 2000 and Sections 33(1) and (2) of
the Constitution of the Republic of South Africa, 1996. It provides that everyone has a right to
administrative action that is lawful, reasonable and procedurally fair and that everyone whose
rights have been adversely affected by administrative action has the right to be given written
reasons.

953 Section 4 of the Promotion of Administrative Justice Act of 2000.

954 Section 3(1) of the Promotion of Administrative Justice Act of 2000.

955 Section 3(2) of the Promotion of Administrative Justice Act of 2000.
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action, (b) give a person a reasonable opportunity to make representations, (c) a
clear statement of the administrative action, (d) give adequate notice of the right
to review or internal appeal, and (e) notice of the right to request reasons for such
administrative action.sss PAJA provides a valuable platform for persons who want to
challenge administrative decisions relating to nationality, enabling documents such
as identity documents, birth certificates, passports and forms of protection which
may be afforded to Refugees and Stateless persons.®s” A person also has the right
to be allowed to obtain legal representation, present and dispute the information or
to appear in person.*s In addition, a person has the right to be given reasons for
the decision of the administrative action within 90 days of the request if it is
presumed that the decision was taken without good reason.® PAJA also gives the
court the jurisdiction to make judicial reviews on an administrative decision and also
the failure to make a decision. Such an application must be brought within 180 days
of the conclusion of all internal remedies, is applicable, or 180 days after the person

affected was notified of the decision.
5.1.3.9 The Children’s Actes:

The rights of the child are guaranteed under Section 28 of the Constitution of the

Republic of South Africa.®s2 In particular, the best interests of the child are of

956 Section 2(b) of the Promotion of Administrative Justice Act of 2000.

957 George and Elphick Promoting Citizenship and Preventing Statelessness in South Africa 38.

958 Section 3(3)(a)-(c) of the Promotion of Administrative Justice Act of 2000.

959 Section 5 of the Promotion of Administrative Justice Act of 2000.

960  Section 7(1) of the Promotion of Administrative Justice Act of 2000.

961 The Children’s Act 38 of 2005.

962 Section 28 of Constitution of the Republic of South Africa, 1996. It provides that every child has
the right (a) to a name and a nationality from birth; (b) to family care or parental care, or to
appropriate alternative care when removed from the family environment; (c) to basic nutrition,
shelter, basic health care services and social services; (d) to be protected from maltreatment,
neglect, abuse or degradation; (e) to be protected from exploitative labour practices; (f) not to
be required or permitted to perform work or provide services that (i) are inappropriate for a
person of that child’s age; or (ii) place at risk the child’s well-being, education, physical or
mental health or spiritual, moral or social development; Chapter 2: Bill of Rights s12 (g) not to
be detained except as a measure of last resort, in which case, in addition to the rights a child
enjoys under sections 12 and 35, the child may be detained only for the shortest appropriate
period of time, and has the right to be (i) kept separately from detained persons over the age
of 18 years; and (ii) treated in a manner, and kept in conditions, that take account of the child’s
age; (h) to have a legal practitioner assigned to the child by the state, and at state expense, in
civil proceedings affecting the child, if substantial injustice would otherwise result; and (i) not
to be used directly in armed conflict, and to be protected in times of armed conflict. (2) A child’s
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paramount importance in every matter concerning the child.*s It is submitted that
this provision certainly includes children who come into conflict with the law,

children who are undocumented and last but not least stateless children.

In its preamble, the Children’s Actes* foregrounds itself on the Constitutional societal
values based on fundamental democratic values, social justice and fundamental
human rights. It highlights the rights of the child as entrenched in Section 28 of the
Constitution of the Republic of South Africa and also sets out the obligations of the
state to respect, promote and fulfil those rights. Before discussing the Children’s
Act, it is critical to highlight the decision made by the Committee on the Rights of
the Child.*ss The Committee defines unaccompanied children” in Article 1 of the
Convention on the Rights of the Child as "children who have been separated from
both parents and other relatives and are not cared for by an adult who, by law or
custom, is responsible for doing so".%s¢ It is on this basis that this study seeks to
argue why the South African government being a signatory to the CRCand through
the Children’s Act must do all it can to uphold the constitutional commitments and

fundamental values to protect all children.

The Children’s Act governs and regulates matters that relate to the care and
protection of children, defines responsibilities of parents, makes provision for the
establishment of Children’s Courts and appointment of welfare officers.%” It is
reiterated that the guiding principle in all aspects relating to the child is the "best
interests of the child standard".®s¢ The protection offered to children under the

Children’s Act also extends to unaccompanied foreign migrant children in South

best interests are of paramount importance in every matter concerning the child. (3) In this
section “child” means a person under the age of 18 years.

963 Section 28(2) of the Children’s Act of 2005.

%4 Preamble of the Children’s Act of 2005.

965 UNCROC General Comment No.6 (2005).

966  UNCROC General Comment No.6 (2005). Unaccompanied children are often discriminated
against and denied access to food, shelter, housing, health services and Education.
Unaccompanied and separated girls are at particular risk of gender-based violence, including
domestic violence. In some situations, such children have no access to proper and appropriate
identification, registration, age assessment, documentation. Family tracing and guardianship
systems of legal advice; See discussion under Chapter 3 para 3.4.10.

97  Section 42 of the Children’s Act of 2005.

968  Sections 7 and 9 of the Children’s Act of 2005.
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Africa.’s® The best interests of the child principle as it relates to unaccompanied

children is given meaning by the General Comment No.6 which states that:

Determination of what is in the best interests of the child requires a clear and
comprehensive assessment of the child’s identity, including her/ his nationality,
upbringing, ethnic, cultural and linguistic background, particular vulnerabilities and
protection needs.®7°

It is clear from the above that the best interest of the child principle is a holistic
view of the child, and it considers every aspect that may impact on the child.
Accompanied children refer to children who find refuge in South Africa with their
parents or family members, whereas an unaccompanied foreign migrant child is a
child who seeks refuge in South Africa on his/ her own without any parents or family
connections.*”* Undocumented foreign migrant children refer to accompanied and
unaccompanied children who have entered South Africa and have not yet received
formal refugee status.®”2 Van der Burg submits that there is a lack of procedural
guidelines, interdepartmental strategies, implementation mechanisms, application
of constitutional imperatives and provision of appropriate legal representation for
undocumented foreign children in South Africa.*s She further advances that the
procedural gaps occur despite the existence of relevant international law and South
African constitutional legal framework that seeks to protect all children in South
Africa, including migrant children.®+ South Africa has an obligation to consider
international law and to choose an interpretation of domestic laws that are
consistent with international law over any other interpretation.*s Children of
foreigners are often turned away from public schools and experience xenophobia in
one form or another.*s As it is often alleged that government officials and members

of the South African Police Service maltreat foreigners in South Africa.e”

969 Section 28(1)(g) of the Constitution of the Republic of South Africa, 1996.

970 UNCROC General Comment No.6 (2005) at 5.

971 Van der Burg 2006 Law, Democracy & Development 82.

972 Van der Burg 2006 Law, Democracy & Development 83.

973 Van der Burg 2006 Law, Democracy & Development 83.

974 Van der Burg 2006 Law, Democracy & Development 83.

975 Sections 39(1)(b) and 233 of the Consstitution of the Republic of South Africa, 1996.
976 Van der Burg 2006 Law, Democracy & Development 82.

977 Human Rights Watch 1998 https://www.refworld.org/docid/3ae6a8430.html.
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To ensure that the best interest of the child is considered, it is recommended that

the member state must at least ensure the following;e

(a) appoint a competent guardian for such children as this will serve as a key
safeguard to ensure that the best interests of the child are indeed taken into

account;

(b) referral to an initial assessment process and appointment of legal

representation, o
(c) provision of care and accommodation arrangements, %

(d) access to necessary asylum procedures and protection through the child

welfare legislation such as the Children’s Actin South Africa.

The South African Citizenship Amendment Act,%: provides an avenue which allows

children born of foreign nationals in South Africa to be able to apply for citizenship

when they turn 18 after having had their births registered in South Africa and having

lived in South Africa for 18 years.%?

The case of Minister of Home Affairs v Miriam Al,%%? however, illustrates how

challenging it is and how resistant the Ministry of Home Affairs is for the applicants

to be granted citizenship based on Section 4(3).%¢# In this case, the applicants

978

980

UNCROC General Comment No.6 (2005) at 7-8.

According to General Comment 6, member states have a duty to prioritise the identification of
separated or unaccompanied children immediately upon arrival at ports of entry or as soon as
their presence in the country becomes known to the authorities. Interviews must be age
appropriate and gender sensitive, some form of identification must be given to these children
and tracing of family members must begin as soon as possible. Legal representation should be
afforded to children who are seeking asylum.

Article 20(3) of the CRC places a duty on the member state to accommodate such children
through foster placement, adoption or places suitable for the placement of children.

South African Citizenship Amendment Act 17 of 2010.

Section 4(3) of the South African Citizenship Amendment Act of 2010.

Minister of Home Affairs v Miriam Ali 15566/2016.

Section 4(3) of the South African Gitizenshijp Amendment Act of 2010 provides that a child born
in the Republic of parents who are not South African citizens or who have not been admitted
into the Republic for permanent residence, qualifies to apply for South African citizenship upon
becoming a major if (a) he or she has lived in the Republic from the date of his or her birth to
the date of becoming a major; and (b)his or her birth has been registered in accordance with
the provisions of the Births and Deaths Registration Act of 1992.
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(Minister of Home Affairs and the Director-General of Home Affairs) argued that the
provisions of section 4(3) only applied to children born after its effective date being
January 2013 and that its decision would only be effective and applicable to those
who turn would turn 18 years in the year 2031. The defendant’s argued that since
the applicants were born before the effective date of the Citizenshjp Amendment
Act, the provisions of Section 4(3) would not be applied retroactively. Furthermore,
the applicants must apply for permanent citizenship or refugee status. The court
ruled that Section 4(3) applies to persons who meet the requirements regardless of
whether they were born before or after the 1 January 2013. The court further
ordered that the Department of Home Affairs to develop regulations to the
Citizenship Act within a year of the judgement having been passed and accept

applications pertaining to this provision.s
5.1.3.10 Child Justice Actes

Foreign children who are found to be on the wrong side of the law also have the
provisions of the Child Justice Act to safeguard their interests.®s” The General
comment 6 provides for circumstances where unaccompanied minors may be
deprived of their liberty. Article 37 of the CRC states that the member state must
provide living quarters suitable for children and separate from adults unless it is
considered not in the best interest of the child to do so. The approach should be

"care" not "detention. It is noted that South Africa has made some strides in this

985 Minister of Home Affairs v Miriam Ali at 9.

986 Child Justice Act 75 of 2008.

987 Preamble of the Child Justice Act of 2008 provides for the establishment of a criminal justice
system for children, who are in conflict with the law and are accused of committing offences, in
accordance with the values underpinning the Constitution of the Republic of South Africa of
1996 and the international obligations of the Republic; to provide for the minimum age of
criminal capacity of children; to provide a mechanism for dealing with children who lack criminal
capacity outside the criminal justice system; to make special provision for securing attendance
at court and the release or detention and placement of children; to make provision for the
assessment of children; to provide for the holding of a preliminary inquiry and to incorporate,
as a central feature, the possibility of diverting matters away from the formal criminal justice
system, in appropriate circumstances; to make provision for child justice courts to hear all trials
of children whose matters are not diverted; to extend the sentencing options available in respect
of children who have been convicted; to entrench the notion of restorative justice in the criminal
justice system in respect of children who are in conflict with the law; and to provide for matters
incidental thereto.
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regard by promulgating the Child Justice Act, which has introduced a criminal justice
system designed for children who are accused of criminal offences. This study points
out that the provisions of the Child Justice Act and the protective measures therein
apply equally to unaccompanied foreign children and stateless children who may
find themselves on the wrong side of the law and sets out the principle that

detention should be a last resort and if detained, only for the shortest period.

In addition, the Child Justice Act deals specifically with children accused of
committing an offence.%s It is clear that the Constitution of the Republic of South
Africa affords special protections for children who come into contact with the
criminal justice system and strengthens its commitment under articles 37 and 40 of
the CRCand article 17 of the African Charter on the Rights and Welfare of the Child.
These are specific provisions that deal with child justice. South Africa, in ratifying
these human rights conventions and treaties has assumed an obligation to ensure
that its domestic laws are compliant with the provisions contained in the

international and regional treaties.
5.1.4 Obstacles and concerns

Some obstacles and concerns have been raised in the report by the United Nations
Conventions on the Rights of the Child (UNCROC) concluding observations on the
second periodic report of South Africa® in its bid to bring to light the international
obligations that South Africa is required to comply with. It is submitted that tackling
statelessness at a childhood level or the level of birth, will to a large extent, assist
in the reduction of "new statelessness cases". This would eventually assist in the
"reduction and eventual eradication" of statelessness. The UNCROC welcomed the
adoption of the Children’s Act and the Child Justice Act as measures related to
children’s rights since it’s the last review which was highly considered as in line with

the CRCe> However, despite some of the positive development, it was pointed out

988  Section 28(1)(q) of the Child Justice Act of 2008.

989 UNCROC Concluding observations on the second periodic report of South Africa adopted by the
Committee at its seventy-third session on 13-20 September 2016.

990  The next periodic report is expected to be tabled by South Africa will be in January 2022. South
Africa was commended on the recognition of the principle of the best interest of the child and
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that there remained areas of concerns which provide a glimpse on the practical and
administrative situation and this assists in highlighting all aspects that require

intervention to offer credible human rights protection.

South Africa still had outstanding matters not implemented or not sufficiently
implemented from the previous periodic review of the year 2000. These are related
to legislation, data collection, budgetary allocations, domestic violence, ill-treatment
and abuse, corporal punishment, primary health care, adolescent health, education
and juvenile justice.*: Although South Africa was commended for its adoption of
the National Plan of Action for Children in South Africa (NPAC),*2 there had been
no report on progress issued to the UNCROC, at the time of the periodic review.
South Africa has been tasked to develop a national plan of action based on the
existing NPAC, with clear accountability mechanism and sufficient human, technical
and financial resources.*s Some of the key components that are catered for under
the NPAC are (a) child survival (b) child development (c) child protection (d)

standard of living (e) children’s participation.

South Africa was also commended for its establishment of the National Children’s
Rights Intersectoral Coordination Committee (NCRICC) in 2015. It was noted that
on the face of it, the NCRICC might be useful, however, the UNCROC found that it
lacked a clear mandate and it did not appear to have been given sufficient authority

to actively coordinate activities of all relevant sectors throughout the government.

The allocation of resources was also raised as a matter of concern, given that there
is a lack of systems to identify and track budget allocation and spending on
children.®s+ This included the lack of robust audits on public expenditure and the

existence of wasteful expenditure and corruption. Unavailability of disaggregated

its inclusion in the Children’s Act of 2005, however that it needed to ensure that procedures are
established in order to assist in the evaluation of the impact of the law and policies on the
realisation of this right.

991 UNCROC Concluding observations on the second periodic report of South Africa 2.

992 National Plan of Action for Children in South Africa of 2012-2017.

993 National Plan of Action for Children in South Africa of 2012-2017. The NPAC brings together all
the commitments that the Government made to ensure that children’s rights are protected and
implemented.

994 UNCROC Concluding observations on the second periodic report of South Africa para 9.

173



data remains a challenge as it would assist with tracking the impact of the

implementation on all areas of the CRC.9%

The Human Rights Commission appointed a Commissioner to deal with the children’s
rights and education.**s However, it is pointed out that he does not have adequate
resources and capacity to discharge his/ her duties effectively.®*” Concerns were
raised about the alignment of all South African legislation on what constitutes a
child. For example, it was highlighted that the Children’s Act provides for the
minimum age of marriage at 12 years for girls and 14 years for boys,* while the
Marriage Act and the Recognition of Customary Marriages Act set different

conditions for marriage for girls and boys under 18 years.

Concerns were raised regarding discrimination faced by girls, children living with
HIV, children with disabilities, indigenous children, stateless children, migrant
asylum-seeking children and refugee children, children in street situations (amongst
others) in seeking or accessing basic services and adequate standard of living in
South Africa based on race, geography and economic status and their high

susceptibilities to human rights abuses. 9

The administrative and practical obstacles were highlighted as infringing on the right
to birth registration, the right to a name and a nationality.zo This included punitive
measures applicable to late registrations under the Births and Deaths Registration

AC - 1001

The UNCROC also highlighted the strict conditions for the granting of a nationality

under the Citizenship Actto certain groups of children.02 The mostly affected being

995 UNCROC Concluding observations on the second periodic report of South Africa para 10.

996 UNCROC Concluding observations on the second periodic report of South Africa para 13.

997 UNCROC Conicluding observations on the second periodic report of South Africa para 13.

998 UNCROC Concluding observations on the second periodic report of South Africa paragraphs 19
and 20.

999 UNCROC Concluding observations on the second periodic report of South Africa paragraph 21-
28. Articles 2,3,6 and 12 of the Convention on the Rights of the Child (1989). See discussion
under Chapter 3 para 3.4.10.

1000 Articles 7,8 and 13-17 of the Convention on the Rights of the Child (1989). See discussion under
Chapter 3 para 3.4.10.

1001 UNCROC Concluding observations on the second periodic report of South Africa para 28.

1002 Section 2(2) of the Citizenship Act.
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undocumented and stateless children. The rigid requirement of a birth certificate
also perpetuates the inability of certain groups of children to access social and child

protection services.003

The lack of disaggregated data was raised as a concern as not having this data
makes it impossible to know how many children are affected, the lack of
implementation of relevant laws and policies, risk of arrests and detention and
deportation due to the lack of legislation that allows permanent settlement in South

Africa.1o04

The situation of children in the street was raised with concern highlighting that many
unaccompanied children end up in the streets exposed to violence and abuse,
exploitation and that the government should assess the situation and evaluate and
monitor the National Strategy for Children Living and Working on the streets. It was
also noted with concern that the legal minimum age of 10 years was still low in

relation to the administration of juvenile justice under the Child Justice Act.xo%s

Amongst other challenges, the detention facilities are overcrowded, a large number
of children are held in pre-trial detention, some for unduly long periods, lack of
access to educational, health and other services especially for those in pre-trial
situations.0s It is submitted that one of the glaring misfortunes is that the stateless
and undocumented foreign nationals face is the arbitrary detentions pending
deportation. The right to liberty and security of an individual is a recognised
fundamental right as well as a basic element of legal systems which respect the rule
of law.1097 For those who are stateless, the challenge is that no country recognises
the stateless person as its national and therefore, they face protracted stays which

inevitably perpetuate human rights abuses. Detention in this situation refers to the

1003 UNCROC Concluding observations on the second periodic report of South Africa paragraphs 29
(a-d).

1004 UNCROC Concluding observations on the second periodic report of South Africa paragraph 59
(a-f).

1005 UNCROC Concluding observations on the second periodic report of South Africa paragraph 69
(a-d).

1006 UNCROC Concluding observations on the second periodic report of South Africa para 70.

1007 Edwards Back to Basics: The Right to Liberty and Security of Person and Alternatives to
Detention of Refugees, Asylum Seekers, Stateless Persons and Other Migrants 17.
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deprivation of liberty of children and detention facilities include prison facilities and

places of safety.100s

The Optional Protocol to the Convention against Torture and Other Cruel, Inhuman
or degrading Treatment or Punishment (OPCAT)w which South Africa still has not
ratified defines the places of detention as police stations, security force stations,
pre-trial centres, remand prisons, prisons for sentenced persons, centres for
juveniles, immigration centres, international transit zones, centres for detained

asylum seekers, psychiatric institutions and places of administrative detention. o0

At the time of writing this thesis, it had become evident that South Africa was willing
to ratify the OPCAT in April 2019.111 The Deputy Minister, Honourable Jeff
Hadebe, 012 in his speech, stated that there was a need for South Africa to ratify the
OPCAT. He added that after having signed the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (CAT) in January 1993 and
having ratified it in December 1998. The OPCAT was signed but not yet ratified.
Deputy Minister Hadebe confirmed that torture undermines the basic democratic
values and principles of human dignity, which is a non-derogable right at the
international and national level. Reference was made to the five dimensions of the
right and provides for both substantive and procedural protections, which includes
the right to freedom and security of the person, including protection against
arbitrary detention and detention without trial, the right to be protected against
violence, freedom from torture not to be tortured in any way, and the right not to

be treated or punished in a cruel, inhuman or degrading way.:3 The constitutional

1008 Van der Burg 2006 Law, Democracy & Development 90.

1009 - Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or degrading
Treatment or Punishment (2006).

1010 - Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or degrading
Treatment or Punishment (2006).

1011 Correspondent, Human Rights Commission welcomes ratification of UN torture agreement.
News 24 Correspondent 2019 https://www.news24.com/SouthAfrica/News/human-rights-
commission-welcomes-ratification-of-un-torture-agreement-20190305.

1012 Deputy Minister of Justice and Constitutional Development, the Hon JH Jeffery, MP, at South
African Human Rights Commission’s High-Level Meeting on the Establishment of a National
Preventive Mechanism (NPM) under the Optional Protocol to the Convention against Torture
(OPCAT), held at the Protea Hotel Fire & Ice, Cape Town, 11 February 2019.

1013 Bishop and Woolman "Freedom And Security of the Person in South Africa" Chapter 40; Section
12 of the Constitution of the Republic of South Africa, 1996.
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guarantee of liberty entrenches the common law principle that any interference with
a person’s liberty is prima facie unlawful.0:4 It is noted that South Africa has made
provision for this through the promulgation of the Prevention and Combating of
Torture of Persons Act,**1s which provides for the offence of torture of persons within

and across the borders of South Africa.

The OPCAT allows for the establishment of a system of regular visit undertaken by
independent international and national bodies to places where people are deprived
of their liberty, in order to prevent torture and other cruel, inhuman or degrading
treatment or punishment.:16 Deputy Minister Hadebe confirmed that the
establishment of the National Preventative Mechanism (NPM) will be established
under the South African Human Rights Commission (SAHRC) in terms of Article 3 of
the OPCAT. This NMP will conduct regular visits to places of detention where persons
are deprived of their liberty by establishing systems and mechanisms to do so.
Following their visits, the NPM’s would have to make recommendations to improve

the treatment of detainees and the conditions under which they are held.217

Independent investigations by the Human Rights Watch and the SAHRC suggest
that abuse and corruption riddle the deportation system.1:¢ It has become apparent
that there is a huge gap between the standards of treatment of the various
categories of migrants as set out in international human rights instruments and the
practicalities of immigration management in South Africa today.:2¢ The arbitrary and
indiscriminate detention of undocumented migrants has become a commonplace,
everyday occurrence and goes against universally recognised human rights

standards that migrants are entitled to, whether they are documented or not. When

1014 Arse v Minister of Home Affairs [2010] ZASCA 9.

1015 Prevention and Combating of Torture of Persons Act 13 of 2013.

1016 Article 1 of the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman
or degrading Treatment or Punishment (2006).

1017 Van der Burg 2006 Law, Democracy & Development 91.

1018 Crush 2000 International Migration 104.

1019 Commission Lindela: On the Crossroad of Detention and Repatriation 2.
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asylum seekers are affected, such detention becomes a serious violation of their

special right to international protection.:020

Some ordinary South Africans have also had to prove to arresting officers that they
are South Africans and have a legal right to be present in the country.2
Undocumented children who are separated from their parents (for whatever reason)
are at a particularly high risk of statelessness as they do not have an adult/ parent

to assist them in getting documented. 1022

The law makes provision for the protection of children in detention.2 The Children’s
court has a duty to place a child who appears to be in need of care, in foster care,
a children’s home or a school of industries.2¢ The case of Coco, Musenge, Maulu v
Minister of Social Development and Others, > (Coco, Musenge, Maulu case)
illustrates the court’s eagerness to adjudicate matters of unaccompanied migrant
children in a way that offers protection to them. However, the implementing agents

who are the government departments seem to be failing to do their part.

In the Coco, Musenge, Maulu case, an application was brought to the High Court by
political refugees seeking immediate access to foster care grants for 9 children in
their combined care. The application was brought in the form of a class action on
behalf of all refugees experiencing problems accessing the grant in South Africa.
The children were aged between 4-16 years. In their founding affidavit, the
applicants stated that they had been trying to access the foster grants for the past
2 years with no success due to the government’s computer systems not accepting
their identity numbers and therefore their applications could not be processed. The
applicants sought an order for the court to compel the Department of Social
Development to put mechanisms in place to allow their applications to be processed

and for grants to become payable within 10 days of the court’s judgement. In

1020 Commission Lindela: On the Crossroad of Detention and Repatriation 3.

1021 Commission Lindela: On the Crossroad of Detention and Repatriation 5.

1022 George and Elphick Promoting Citizenship and Preventing Statelessness in South Africa 109.

1023 Section 29(2) of the South African Refugees Act of 1998 and Section 34 of the Immigration Act
of 2002.

1024 Section 32(1) of the South African Refugees Act of 1998.

1025 Coco, Musenge, Maulu v Minister of Social Development and Others 9841/2005.
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addition, they sought arrear payments of R66 100 since their applications were first
made. In that case, the Transvaal Provincial Division ordered the Department of
Social Development to adjust its administrative and computer infrastructure so that
it would be able to process the foster care grant applications and similar applications
brought by refugee parents in terms of the Social Assistance Act. This case
illustrates the court’s willingness to implement access to social security and sets a

precedent for future access to foster care grants for foreign children.z

In Centre for Child Law v Minister of Home Aftairs & Others,* an urgent application
was brought on behalf of several unaccompanied foreign children who were
detained at Lindela. The Lindela Repatriation Centre (Lindela) serves as a
centralised detention facility of undocumented migrants awaiting determination of

their legal status in South Africa and/or deportation. 10z

Lindela is the largest detention centre for undocumented migrants in the country
and is the only facility specially designated for that purpose established in 1996. At
the time of the application, the children were being detained together with adults
and were facing deportation. The Transvaal Provincial Division of the High Court
granted an interdict preventing the Minister of Home Affairs from deporting the
children and appointed curator ad litem for the children. The curator ad litem was
tasked to investigate into the circumstances under which the children were detained
in order to make recommendations to the court regarding steps that should be taken
to improve the treatment of the children. The curator ad litem also assisted with the
institution of legal proceedings to ensure the enforcement of the unaccompanied
children’s rights.w0 The curator ad litem recommended that the children be moved

immediately to a place of safety known as Dyambu Youth Centre. Furthermore, the

1026 - Social Assistance Act of 13 of 2004.

1027 Van der Burg 2006 Law, Democracy & Development 94.

1028 Centre for Child Law v Minister of Home Affairs & Others 2005 (6) SA 50 (T) 50.
1029 Commission Lindela: On the Crossroad of Detention and Repatriation 4.

1030 Centre for Child Law v Minister of Home Affairs & Others 55 paragraph 4-6.
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curator ad litem recommended that the Children’s Court should hold enquiries in

respect to each of the children.zos:

The unaccompanied children were removed from Lindela to Dyambu Youth Centre
on 2 April 2004. The Krugersdorp Commissioner of Child Welfare refused to
implement the court’s decision that the Children’s Court must conduct inquiries in
respect of each of the unaccompanied children and argued that foreign children fell
outside the ambit of the Child Care Act.1s2 On 21 May 2004, the High Court set aside
the Commissioner’s refusal to conduct the Children’s Court proceedings and ordered
him to conduct such inquiries.03 The Court relied on Section 28(2), which provides
for the "best interests of the child being of paramount importance in every matter
concerning the child".»03¢ The Court held that the government was under a direct
duty to ensure basic socio-economic provision for children who lack family care such
as unaccompanied foreign children.o3s The Court referred to Chapter 3 of the Child
Care Actand stated that the Child Care Acthas all the mechanisms for the protection
of children.1s¢ The Court further referred to Section 12(2) (c) of the Child Care Act
to be most useful in this case in that the policemen, social workers or authorised
officers have authority to remove the child to a place of safety. The Court found
that the policemen, social workers and authorised officers had not done what they
were required to do in terms of Section 12(2) (c) of the Child Care Act and thereby
infringed upon the children’s rights as protected in the Constitution of the Republic
of South Africa and the Child Care Act.

1031 Tt is the duty of the Children’s Courts to protect children, if the Children’s court finds that there
are no parents or guardian, or that the parents or guardian are not fit or able to look after the
children, then the court may order that the child be removed to a place of safety.

1032 Child Care Act 74 of 1983.

1033 Centre for Child Law v Minister of Home Affairs & Others 55 para 8.

1034 Section 28(2) of the Constitution of the Republic of South Africa, 1996.

1035 Centre for Child Law v Minister of Home Affairs & Others 57 paragraph 17.

1036 Centre for Child Law v Minister of Home Affairs & Others 57 paragraph 18. Chapter 3 of the
Child Care Act of 1983 provides that any child who has no parent or guardian must be brought
before the Children’s Court for an inquiry in order to determine whether the child is a child in
need of care and whether that child should be removed to safety.
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The Court highlighted the fact that foreign citizens have the right to legal

representation as was decided in S v Thomas.10s7
The Court further stated as follows:

The order granted is merely the first step towards finding proper solutions to the
problem presently faced by unaccompanied foreign children in South Africa. To my
mind, the respondents have a duty to liaise with each other, to find a solution and
to work on detailed practical arrangements to ensure that unaccompanied foreign
children are dealt with in accordance with the principles already set out above.1038

The Minister of Social Development, the Director-General of the Department of
Social Development and the Member of the Executive Committee of the Gauteng
Department of Social development were directed to move the 13 unaccompanied
children detained at Dyambu Youth Centre within 5 days of the order having been
made so that the Children’s Court could conduct the inquiries.20® The Court also
ordered that the Centre for Child Law, the curator ad litem and Lindela Repatriation
Centre work together and compile a list containing: the names, ages, sex, gender
and countries of origin of all foreign children in detention at Lindela. They were
requested to assist the Department of Social Development to immediately remove
the affected children and place them in an appropriate place of care or place of
safety.104 The Court also ordered that the Minister of Safety and Security and the
National Commissioner for the South African Police Service comply with section
12(2) (c) of the Child Care Act and to ensure that foreign children appear before

the Children’s Court before being arrested.104

1037 S v Thomas 2001 (2) SACR 608 (W) provided clarity in that the court decided that “Everyone”
within the borders of South Africa is entitled to the protection of the Bil/ of Rights and in
particular, the equality provisions thereof as per Section 9 of the Constitution of the Republic of
South Africa, 1996.

1038 Centre for Child Law v Minister of Home Affairs & Others 2005 (6) SA 50 (T) 59 paragraph 31.

1039 Centre for Child Law v Minister of Home Affairs & Others 2005 (6) SA 50 (T) 60 paragraph 2.

1040 Centre for Child Law v Minister of Home Affairs & Others 2005 (6) SA 50 (T) 60 paragraph 4.

1041 Centre for Child Law v Minister of Home Affairs & Others 2005 (6) SA 50 (T) 60 paragraph 7.
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5.1.5 Recommendations

The recommendations highlighted in this study are derived from the United Nations
Committee on the Rights of the Child (UNCROC). Some of the most relevant
recommendations include the fact that South Africa must actively focus on the
eradication of structural inequality and discrimination on all legislative, policy and
programmatic measures in order to advance the rights of the child. All legislation
must be harmonised to reflect the age of 18 years as the minimum age of marriage
for both boys and girls.x4 Furthermore, South Africa must establish a coordinating
body at a higher inter-ministerial level with a clear mandate and authority to
coordinate activities related to the implementation, monitoring and evaluation of the
CRC at cross-sectoral, regional, national and local levels including provision of

human, technical and financial resources for its operations.04

Based on the Sustainable Development Goals,»** on providing legal identity to all,
including birth registration, the following recommendations were made.# South
Africa must review and amend all legislation relevant to birth registration and
nationality to ensure full conformity with the CRC; put in place regulations to grant
nationality to all children in the jurisdiction of the State party who are or at risk of
being stateless; regularly monitor and ensure that measures adopted by such
legislation, regulations and guidelines guarantee birth registration of all children in
the state party, including non-nationals; systematically identify all stateless children
currently residing in Child and Youth Care Centres in all parts of the state and ensure
their access to birth certificates and nationalities; ensure that the lack of birth
registration does not hinder access to child protection and basic social services while
enhancing its efforts for universal birth registration; consider ratifying the 1954 and

1961 Conventions, seek technical assistance from the Office of the United Nations

1042 UNCROC Concluding observations on the second periodic report of South Africa paragraphs 23
and 24.

1043 Children’s Act of 2005, Marriage Act of 1961 and the Recognition of Customary Marriages Act
of 1998 must be harmonised to have the same age of marriage.

1044 UNCROC Conicluding observations on the second periodic report of South Africa para 8.

1045 UN Sustainable Development Goals target 16.9.

1046 UNCROC Conicluding observations on the second periodic report of South Africa para 30.
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High Commissioner for Refugees (UNHCR) and the United Nations Children’s Fund
(UNICEF) among others, for the implementation of these recommendations. Special
Protection measures+” have also been recommended that seek to protect migrant,
asylum and refugee children. South Africa was commended for the developments
in the legal and policy framework to protect such vulnerable children, although there
were increased numbers of unaccompanied children entering the country who faced
an increased risk of being destitute, being exploited and facing violence and

abuse.1048

The UNCROC recommended that South Africa ratifies the optional protocols on the
International Convention on the Protection of the Rights of All Migrant Workers and

Members of their Families.10%

Recommendations were also made in a report on the Lindela Repatriation Centre
that children under 18 years should be detained as a last resort, be kept separate
from adult detainees and be treated in a manner that takes into account the age of
the child.zs0 A proposal was made for a separate judicial inspectorate for stateless
migrants arrested and held in detention at correctional services, police stations, and
other facilities such as Lindela and that such inspectorate should be accountable to
the South African Human Rights Commission.xst Notwithstanding the
recommendations made in this Lindela Report, unaccompanied foreign minor
children still experience problems upon their arrival in South Africa, which shows
that the recommendations made were never implemented.:s2 Government has an
obligation to protect unaccompanied migrant children by ensuring that they are

brought before the Children’s Court for an inquiry that will help determine that they

1047 UNCROC Conicluding observations on the second periodic report of South Africa para 59.

1048 UNCROC Concluding observations on the second periodic report of South Africa para 60.

1049 International Convention on the Protection of the Rights of All Migrant Workers and Members
of their Families (1990).

1050 Kollapen and Majodina Lindela at the Crossroads for detention and Repatriation, an assessment
of the conditions of detention by the SAHRC 71.

1051 Kollapen and Majodina Lindela at the Crossroads for detention and Repatriation, an assessment
of the conditions of detention by the SAHRC 76.

1052 Van der Burg 2006 Law, Democracy & Development 98.
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need care based on the fact that they do not have parents or a legal guardian.oss
Training of a group of legal practitioners from around the country to provide legal
assistance for unaccompanied foreign children is necessary. Specialised training is
crucial in order to optimise the legal protection of foreign children in South Africa.z0s
Unaccompanied children should be placed in suitable foster care. Removing them
from a facility such as Lindela and taking them to a facility such as Dyambu Youth
Centre is also not ideal as Dyambu Youth Centre caters for juvenile offenders

awaiting trial.1oss

Public interest litigation has a role in legal reform, and its usefulness is
recommended in that it addresses statelessness in South Africa. The Constitution of
the Republic of South Africais the supreme law of the land and has also established
substantive and procedural rights through the Bill of Rights.1os It creates obligations
which must be fulfilled by organs of State. Furthermore, the state must respect,
promote and fulfil the rights contained in the Bill of Rights expressly declared by the
Constitution of the Republic of South Africa as the "cornerstone of democracy in
South Africa".xs” The Constitution of the Republic of South Africa binds all three
departments of government being the legislature, executive and judiciary, including
all organs of state.wss This imposes an obligation on the State to live up to the
dictates of the Constitution of the Republic of South Africa. One such obligation is
directed at the courts to ensure that they develop common law to reflect the spirit,
purport and objects of the Bill of Rights.»s In vesting the inherent powers in the
Superior Courts, the Constitution of the Republic of South Africa instructs them to
develop common law having regard to the interest of justice as strengthened by
Section 173 of the Constitution of the Republic of South Africa. e The rights

1053 Skelton "No Dumping: Litigating for the proper treatment of unaccompanied foreign children in
South Africa" 1.

1054 Van der Burg 2006 Law, Democracy & Development 97.

1055 Bhamjee Aiding the least and loneliest: Developing law and best practice for the detection,
treatment and deportation of undocumented foreign unaccompanied minors in South Africa 17.

1056 Section 2 of Constitution of the Republic of South Africa, 1996.

1057 Sections 7(1) and (2) of Constitution of the Republic of South Africa, 1996.

1058 Section 8 of Constitution of the Republic of South Africa, 1996.

1059 Section 39(2) of Constitution of the Republic of South Africa, 1996.

1060 Qkpaluba and Osode Government Liability: South Africa and the Common Wealth 30.
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entrenched in the Bill of Rights are imperative and not discretionary and the
Constitutional Courts in its judgement.w¢ Langa CJ emphasised that the High Court
and the Supreme Court of Appeal should at all times view the interpretation of
legislation as well as the development of common law and customary law in light of
the spirit, purport and objects of the Bill of Rights, and should therefore always bear
the provisions of Section 39(2) in mind particularly when dealing with applying an

open textured rule such as "wrongfulness" or "fairness" to a set of facts.e2

The role that public interest litigation has played and continues to play in the
development of the legislative framework on statelessness is crucial and
commendable.os: The common law requirement for legal standing has been
broadened by the Constitution of the Republic of South Africa which entitles anyone
acting in the public interest to approach a competent court to seek legal remedies
where it is believed that a fundamental right has been infringed or threatened.0s
Public interest litigation is defined as a legal action initiated in a court of law for the
enforcement of public interest or general interest in which the public or class of the
community have a pecuniary interest or some interest by which their legal rights or
liabilities are affected.ss This thesis shows that public interest litigation in South
Africa has contributed to the development of the law in as far as statelessness is

concerned.

It is noted that the non-governmental organisations advocating for human rights in
South Africa have played a significant role in ensuring that they provide legal
services in general and public litigation services. In this way, they have been able
to advance the fight against marginalised communities in South Africa and also
brought to light some of the legal issues that are daily challenges to those affected
by them. Another definition which is broader states that, "Public interest law is not

public law, not administrative law, not criminal law, not civil law".z0e¢ It was defined

1081 Phumelela Gaming and Leisure Ltd v Grundlinghand Others 2007(6) SA 350 (CC) para 26.

1062 Phumelela Gaming and Leisure Ltd v Grundlinghand Others para 27.

1063 | awyers for Human Rights and Scalabrini Centre are such examples.

1064 Section 38 (d) of the Constitution of the Republic of South Africa, 1996.

1065 Black Law Dictionary as cited in Jaichand 2004 SUR International Journal on Human Rights 127.
1066 Jaichand 2004 SUR International Journal on Human Rights 128.
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as a way of working with the law and an attitude towards the law. Furthermore,
bringing selected cases to the courts is not the only public interest strategy but that
it could include legal education, law reform, legal education, literacy training and
legal services.1o¢” Jaichand states that it is not a field reserved for lawyers because

it may involve lobbying, research, advocacy and human rights education.oss

Public interest litigation is a demonstrated attempt at rights empowerment giving
tangible meaning and content to human rights.16° This study agrees with this
definition as it is important to ensure that when attempting to access socio economic
rights for those marginalised, such as the stateless, the entire process must yield
some positive contributions into the development of the law where gaps have been
identified and to ensure that there is learning that takes place which would
contribute to the advancement and empowerment of those involved in the various
processes involved in order to realise those rights. Public Interest Litigation is
important not only for setting legal precedents as a consequence of the judicial
process but it can raise consciousness, mobilise constituencies, garner political
leverage and develop cultures of accountability irrespective of victory or defeat in
court.207 One of the lasting legacies left when public interests cases prevail in court
is not just the relief ordered by the court but the contribution made by the lawsuit

to the ongoing community discourse about an important public issue.207

It is noted that organisations such as the Lawyers for Human Rights, the Legal
Resources Centre and the Scalabrini Centre (amongst others) have made significant
contributions in the development of the law in as far as statelessness and nationality
laws are concerned. The rationale behind public interest litigation is the need for
social change by using the law as a vehicle as the law affects society in many ways

likewise, social and economic practices affect legal processes.1072 Despite variations

1067 Jaichand 2004 SUR International Journal on Human Rights 128.

1068 Jaichand 2004 SUR International Journal on Human Rights 129.

1069 Jaichand 2004 SUR International Journal on Human Rights 130.

1070 Hershkoff and McCutcheon "Public Interest Litigation: An International Perspective" 283.

1071 Badwaza Public Interest Litigation as Practiced by South African Human Rights NGO's: Any
Lessons for Ethiopia? 10.

1072 Badwaza Public Interest Litigation as Practiced by South African Human Rights NGO's: Any
Lessons for Ethiopia? 11.
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across a country based on the legal, cultural, political, social and economic
conditions, factors such as the system of government and scope of existing laws,
the independence of the judiciary as well as the operation of the court system and
public attitude towards the law shape litigation and are in turn changed through

litigation. 107

It is submitted that legal reform and societal transformation may be one of the
benefits achieved through public interest litigation, especially in South Africa.
Litigation can assist new constitutional principles to take root as well as increase
public awareness of human rights and encourage those with legal claims to come
forward.x7+ Public Interest Litigation in South Africa has assisted in bringing about
reform on existing laws that hindered or prevented members of disadvantaged
groups from participating fully and fairly in society.o7 It can enforce rights that are
guaranteed by existing laws but are not followed in practice. The challenge to date
has been the implementation of the decisions of the court in relation to statelessness
where government departments continue to fail to implement such decisions and

improvement is required in this regard.o7s
5.2 Summary

This Chapter 5, has illustrated that South African authorities have to a large extent
failed to treat stateless children in a manner that conforms to the standards of the
Constitution of the Republic of South Africa, existing legislation and international
and regional human rights frameworks as established in Chapters 3 and 4 of this
study. It is also apparent that there are challenges with regards to the process

involved in ensuring that a guardian is appointed in as far as minors are concerned,

1073 Hershkoff and McCutcheon "Public Interest Litigation: An International Perspective" 285.

1074 Hershkoff and McCutcheon "Public Interest Litigation: An International Perspective" 286.

1075 For example DGLR & KMRG v Minister of Home Affairs & Others, M v Minister of Home Affairs;
Dawood & Another v Minister of Home Affairs; Shalabi & Another v Minister of Home Affairs;
Thomas & Another v Minister of Home Affairs.

1076 DGLR & KMRG v Minister of Home Affairs & Others where the court decided that the Minister of
Home Affairs must ensure that regulations in terms of Section 2(2) of the Citizenship Act are
promulgated.
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the provision of legal representation, the requirement to take the children before

the Children’s Court, and the provision of proper care and accommodation. o7

The cases discussed in this Chapter 5 have illustrated that the various government
departments often fail to work together to resolve and solve problems associated
with stateless children. This failure to work together contributes to a violation of the
constitutional right to a nationality under its domestic law. Furthermore, this is a

violation of South Africa’s international and regional law obligations. 17

The review of the South African legislative framework and practices has brought to
light the fact that South Africa needs to report its progress on all the
recommendations made by the UNCROC and the Lindela Report amongst others,
for it to show its commitment to the protection of all children regardless of their
legal status and circumstances that have led to them being stateless. This would
ensure that South Africa is in line with the human rights standards and obligations
created by the CRC, together with other international and regional human rights
instruments. Tackling statelessness at birth and ensuring that every child born in
South Africa has a nationality will eventually ensure that there are no new cases of
statelessness. The court order as pronounced in the case of DGLR & KMRG v Minister
of Home Affairs & Others for the Minister of Home Affairs to ensure that regulations
in terms of Section 2(2) of the Citizenship Act are made according to Section 23 of
the Citizenshjp Act was still outstanding at the time of writing this thesis.
Furthermore, the inability for unmarried fathers to pass on their nationality to their
children remains a discriminatory practice as many children are becoming stateless

at birth, a situation that can be prevented.

In concluding this Chapter 5, the usage of ubuntu as a constitutional value directly
impacts on the legal basis to justify inclusivity of those marginalised by

administrative and legal processes.

1077 Van der Burg 2006 Law, Democracy & Development 96.
1078 Van der Burg 2006 Law, Democracy & Development 97.
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The next Chapter 6 concludes the study and provides recommendations which can

be considered to assist those who are statelessness.
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Chapter 6: Overview of findings, conclusion and

Recommendations

6.1 Background

This study is divided into six prominent chapters that are summarised in this
overview of findings which also links to the objectives of the study vis-g-vis the

outcomes of the study, as discussed here below.

A historical background was provided which introduced the subject of nationality
and statelessness.x7 It highlighted that nationality is a critical element which
establishes a link between a nation-state and its national. It was shown that when
a link exists between a national and the nation-state, there are legal rights and
obligations which are created from that relationship. Furthermore, that nationality
was a critical element in dealing with statelessness as it assists in setting out the
requirements that are to be met for a person to qualify as a national under the laws
of a particular state. It was established that there were various ways which a person
can acquire a nationality. Nationality may be acquired by birth or descent, which is
linked to the nationality of the mother and/or father of a child. Also, that, nationality
may be acquired through the country of birth/ place of birth. Finally, nationality may
be acquired through an administrative process which includes naturalisation, and/or

registration through marriage.

A stateless person is defined as a person who is not considered a national by any
state under the operation of its laws. This definition is according to Article 1(1) of
the Convention Relating to the Status of Stateless Persons of 1954 which is regarded
as part of customary international law and therefore it is implicit in that even though
states have not ratified the 1954 Convention, the obligation to protect those that

are stateless remains there.

1079 See discussion under Chapter 1.
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6.2 Overview of findings
In light of the aforementioned background, Chapter 1 asked the following questions:

(a) Should the legal and administrative framework be reformed in light of the

decolonised perspective as underpinned by ubuntu and African communalism?

(b) What are the international and regional legal frameworks relating to the

reduction and prevention of statelessness?

(c) What lessons (if any) can be gleaned from a comparative analysis of the

legislative framework, policies and practices in the United Kingdom and Kenya?

(d) To what extent does the South African legal and administrative framework on
immigration comply with international and regional human rights standards relating

to the reduction and prevention of statelessness?

In answering the research questions, these were linked to the objectives of the
study.e0 Tt was noted that the primary goal of the state in putting immigration
control measures in place is for political reasons, such as the security of a state and
to curb irregular migration, which leads to arrests, arbitrary detentions, and the
deportations. However, the study advocated for a more "inclusive approach" that
sees Africans as one African nation and suggested that dealing with statelessness
is one way to address historical violations of human rights brought about by

colonialism and apartheid.1os:

The study conducted a wide-ranging literature review of relevant textbooks, articles,
case law, reports as well as doctoral and master’s dissertations. It was evident that
the UNHCR have done much work for stateless persons, and much has been written
on the topic of statelessness. Manby acknowledges that when dealing with

statelessness in the South African context, it can be attributed to several causes

1080 See discussion in Chapter 1 para 1.11.
1081 See discussion under Chapter 2.
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such as discriminatory laws, discrimination based on racial, religious, and ethnic
differences. Muller avers that statelessness in Africa can be linked to a state’s
colonial history. The study supported both Manby and Muller’s acknowledgement in
that colonial history was to some extent, responsible for some of the social ills, as
rules governing the transition of colonial rule to independence during colonial times
disregarded pre-colonial boundaries in Africa. In the context of citizenship law, this
did not consider the inhabitants whose borders were altered during colonialism and
would include the determination of where a person belonged, who migrated as part

of colonial policy.

A further objective of the study as suggested by Pegna and Omoruyi stated that an
overarching erga omnes rule was an important obligation that requires states to
protect humankind and have a legal obligation to provide a nationality regardless of

whether a country has ratified the 1954 and 1961 Conventions or not.

Based on the definition of statelessness, the Chapter 1 introduced the idea of
investigating statelessness using a decolonial perspective. This highlighted vbuntu
as a constitutional value as it underpins the Bill of Rights under the Constitution of
the Republic of South Africa which is the supreme law of the land. The Bil/ of Rights
makes provision for the respect, promotion, and fulfilment of the rights and affirms
the democratic values of human dignity, equality, and freedom for all. The right to
a nationality is one such right that is protected under the Constitution of the Republic
of South Africa and international and regional human rights standards. It was
established that in the spirit and purport of ubuntu as a constitutional value, some
recognition and protection in the form of a nationality must also be extended to
those who are stateless and without a nationality in South Africa. Furthermore, a
decolonial perspective was used to examine whether a link existed between
statelessness and colonialism. The philosophical question that the Chapter 1 sought
to answer was why there were stateless South Africans and basically stateless

Africans in Africa?

In the bid to answer the philosophical question as to why the African continent has

stateless Africans/ South Africans in Africa, Chapter 2 was used to link the discussion
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to the first objective which required the re-assessment of statelessness in light of a

decolonised perspective as underpinned by wvbuntu and African communalism.

The philosophical perspective that the study used highlighted the importance of
values such as "togetherness and oneness" by invoking the principles of wbuntu,

African communalism as underpinnings of a decolonial perspective.ios2

The study acknowledged that these are "idealistic views" and they were not
regarded as a panacea for all social and legal ills most especially, statelessness. The
study argued that South Africa has an obligation to protect those who are stateless
in South Africa and ubuntu and African communalism may be used to argue for the
stateless based on the African adage "muthu ndi muthu nga vhanwe vhathd'. The
Venda language version was used. This adage however, exists in all the indigenous
South African languages, which strengthens the commonality, togetherness, and

oneness of the various indigenous tribes in South Africa.

The study also points out that the basis for “unity, togetherness, and oneness” must
and that it does extend beyond South Africa as it is also a Pan Africanist ideal and
a humane ideal which shows that it is a common thread that exists in all humanity.
This contrasted against xenophobia, which was regarded as tarnishing the ideals of
the philosophical underpinnings of ubuntu and African communalism. The study did
not probe further into a discussion of xenophobia and its effects but acknowledged

that much work still needed to be done in this regard.

Taking into consideration the unconventional approach undertaken,ws a
philosophical outlook on statelessness using a decolonised lens has brought to light
the need to revisit the age- old adage of wbuntu being the “proverbial glue” for
African unity and African communalism. There is a need to ensure that African Union
law is developed and the Supranationalist powers on the African Union are
endowed.8 Tt is envisaged that in this way, even though there are deep-rooted

side effects of colonisation entrenched through tribalism and various forms of

1082 See discussion under Chapter 2.
1083 See discussion under Chapter 2.
1084 See discussion under para 2.5.
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segregation amongst Africans in Africa (this also comes through as xenophobia and

the so called “black on black violence”..).

It is recommended that with statelessness being a global phenomenon, it has to be
addressed by using and enforcing the human rights standards as informed by
international and regional frameworks. In being endowed with Supranationalist
powers, the AU will be able to "enforce" standards on statelessness that will be
implemented by member states through majority votes.oes Chapter 2 highlighted
the importance of uniting Africa and the African community through the proposal of
a coherent process that identifies and protects stateless persons in South Africa and

Africa as a whole.

Chapter 3 traced the historical legislative frameworks and considered the
International and Regional human rights standards which regulate and set out the
protections that exist and are available for states to employ when dealing with how
to address statelessness. In this regard, the study aimed to set out the international
and regional frameworks that provide provisions which states may adopt and include
as part of their national laws concerning statelessness and other related human
rights obligations. Furthermore, the study noted that in order to determine a global
mechanism that every nation should adopt, South Africa needs to ratify the 1954

and 1961 Conventions on Statelessness.

It is noted that South Africa has already ratified instruments that protect human
rights and therefore already has a premise upon which to formulate safeguards for
the protection of those who are stateless. It further highlighted the relationship
between some specific rights in International and Regional instruments which have
been mirrored in the South African Constitution and therefore strengthens the

human rights framework which already exists.

It was noted further that Van Waas advocated that despite the fact that issues
pertaining to nationality fell within the exclusive domestic national laws, rules that

govern acquisition and loss of nationality could not be deemed to be free from the

1085 See Chapter 2 para 2.5.
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influence of international standards and beyond the jurisdiction of international
courts even though the subject of nationality was one that was under the exclusive
domain of a state. States need to be influenced by international standards as
recommended by Van Waas. In setting out the International and Regional
frameworks, the study reviewed the human rights instruments relevant to
nationality and statelessness.0ss These included an analysis of the Universal
Declaration of Human Rights that asserts the right to a nationality for all and

protects against arbitrary deprivation of the right to a nationality.

The study further examined how and to what extent the 1954 and 1961 Conventions
(not yet ratified by South Africa) and the international and human rights frameworks
may aid in developing safeguards in nationality and immigration laws to prevent
statelessness. The Chapter 3 was thus aligned to the second research objective that
required a detailed analysis of international and regional human rights standards.
These would then be used to assess how South Africa’s compliance with human
rights standards measured up against international and regional human rights
standards.x¢” The study noted Arendt’s prognosis that the right to a nationality is "a
right to have rights". This was further supported by Gostin’s statement that
"everyone was born free and equal in dignity and rights and entitled to all the rights

and protections that were outlined in international human rights standards".

The definition of statelessness and how it occurs was explicated.:ss It was noted
that further to the definition of statelessness, many contexts were responsible for
creating the situation on statelessness. For example, the lack of documentation was
noted as one of the situations which would bring to light the fact that someone was
stateless. The various contexts of statelessness were examined as discussed by
Gyuilai.xe These contexts were highlighted as, (a) statelessness in situ, which was
noted to be a situation where a stateless person had strong ties with a country

through birth or long-term residence, and that the stateless person may have been

1086 See discussion under para 3.4 and 3.5.
1087 See discussion under Chapter 5 para 5.1.1.
1088 See discussion under Chapter 3.

1089 See discussion under Chapter 1 para 1.4.
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deprived of a nationality without having acquired another one. (b) De jure
statelessness is a situation where a person is not considered a national by any state
under its laws and (c) De facto statelessness, is a situation where a person is unable

to establish a link with a state.

The UNHCR Global Action Plan to End Statelessness 2014-2024 was reviewed and
noted as central to the efforts that are aimed at addressing and dealing with
statelessness within the jurisdictions of states. Its objectives focus on providing
guidelines and mechanisms aimed at ending statelessness within 10 years and
preventing future cases of statelessness.i The stakeholders involved in this
process included the UNHCR, international human rights agencies, civil society, and
regional bodies who all have a role to play in supporting the state to accomplish the
actions to be complied with. The study acknowledged that the state’s actions in
implementing the 10 years Global Action Plan was dependent on what the causes

of statelessness were found to be in that state’s context.

For South Africa, this study has shown that the actions that would be relevant in

addressing statelessness are the following:

Action 1 which requires the resolution of all major causes of statelessness is
extremely critical for South Africa. The reason being that South Africa does not have
a mechanism to identify stateless persons in its territory through a statelessness
determination procedure. The study recommends that South Africa needs to have
a Statelessness Determination Procedure that would assist in the identification of
stateless persons, and this would assist in the development of safeguards to protect

the stateless persons.

Action 2 which requires a state to ensure that no child is born stateless, was noted
to be crucial in this study as preventing childhood statelessness and, in turn, curb
new cases of statelessness from occurring. Where nationality cannot be conferred
through the nationality of the parents, the state must allow the conferral of

nationality through the place of birth. For South Africa, the promulgation of the

100 See discussion under para 3.2.
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regulations under Section 2(2) of the Immigration Act would be a step in the right
direction as this would ensure that a mechanism exists which allows children who
would otherwise be stateless to have a nationality through jus soli. Furthermore,
making legislative provisions for an unmarried father to be able to confer his
nationality on his child at birth or at a later stage in the child’s life, will contribute
to the curbing of existing cases of statelessness and the prevention of new cases of

statelessness.

Action 3 requires the removal of discriminatory gender laws from national laws that
deal with nationality. Implementing this action in South Africa will allow unmarried
men to be able to pass on their nationality to their children without all the “stumbling

blocks” that exist to-date. 1091

Action 4 provides that states should prevent denial, loss or deprivation of nationality
based on discriminatory grounds. This action can be linked to the current problem
that may be argued to be discriminatory in that South African unmarried men are

unable to pass on nationality as this point can be linked to Action 3 above.

Action 5 requires states to prevent statelessness in cases where there is state
succession. State succession should never be allowed to contribute to statelessness,
and mechanisms must be put in place to avoid gaps being created by changes that
affect nations. This situation is not an issue in South Africa but is applicable in other
countries in the African continent. This study does not presume that statelessness
is an African only or South African only problem and acknowledges it to be a
worldwide problem. This study simply chooses to focus on South Africa and in turn

Africa.

Action 6 creates an obligation to states to grant protection status to stateless
migrants and facilitate their naturalisation. This would be facilitated through the
identification process, which identifies those who are stateless and encourages
states to have naturalisation processes that are less complex and inexpensive to

allow access to those that need protection. The national laws are discussed in

1091 See discussion under Chapter 5 para 5.1.3.
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Chapter 5 in the bid to ensure that South Africa does not perpetuate the situation
that is created by the blocking of Identification documents and being “identified as

a foreigner or suspected to be a foreigner just based on looks”.

Action 7 requires that states must ensure birth registration takes place for the
prevention of statelessness at birth as this would strengthen Action 2, which

requires states to ensure that no child is born stateless.

Action 8 creates an obligation on the state to ensure that it does not have a
population that is entitled to a nationality under law but cannot acquire documentary
proof. The study highlighted that South Africa needs to ensure that it desists from
the practice of blocking identity cards based on a suspicion that a person may not
"look/ be South African". This is also linked to Action 6 highlighted above.

Action 9 provides for the ratification of the UN Statelessness Conventions, which
would allow states to incorporate provisions of the 1954 and 1961 Statelessness
Conventions into national laws in order to address statelessness in their jurisdiction.
The two 1954 and 1961 Conventions-°®2 make provision for stateless persons to have
rights as same as citizens and inter alia for countries to establish safeguards to
prevent statelessness at birth and later in life. This would ensure that the stateless
stop living under the radar and this protection would ensure that the quality of life
and the ability to access human rights protections are afforded to those stateless

and right-less.

Action 10 requires states to improve quantitative and qualitative data on
statelessness populations. The study identified the need for South Africa to identify
its stateless populations in order for both quantitative and qualitative data to be
captured. It is also recommended that where a stateless person is identified to be
stateless /n situ, that the state assists in ensuring that such persons are assisted in
all manner possible for their stay to be regularised. For those who are de jure
stateless, the same level of protection would need to be accorded to them. Those

who are able to show a generational link with another African country would need

1092 See discussion under Chapter 3 paras 3.4.4 and 3.4.5.
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to be given assistance and the opportunity to have the option to be repatriated
through government to government relations or to have their stay regularised in
South Africa.

The study highlighted the significance of a child’s rights approach as a mechanism
that would assist in curbing new cases of statelessness. The CRC Toolkit developed
by the Institute of Statelessness and Inclusion highlights that a range of strategies
must be adopted, which require the engagement of the CRC Legal Framework in
order to increase the opportunities of preventing childhood statelessness, which is
critical in the prevention of statelessness in general.10s South Africa, has ratified the
CRC and this provides an avenue that can be used to address childhood
statelessness whilst awaiting the eventual ratification of the two Statelessness

Conventions.

A comparative study was conducted with a focus on the United Kingdom and Kenya,
in order to identify lessons learnt that may be tailored for South Africa, where
possible. This assisted in addressing the third objective of the study, a comparative
analysis surveyed the laws and practices of the United Kingdom and Kenya in a bid
to identify how each country has dealt with statelessness and continues to deal with

statelessness in its respective jurisdiction through its domestic laws. 1094
United Kingdom (UK) 10ss

The UK provided a good example of how statelessness is incorporated as part of
national laws. The UK was one of the very first countries to ratify the 7954 and 1961
Conventions.»>¢ Even though it may have some shortcomings as highlighted in the
obstacles and concerns,°7 it has made significant progress in how it deals with
statelessness generally.

1093 See Annexure 3-1.

1094 See discussion under Chapter 4.

1095 See discussion under Chapter 4 para 4.2.

10%  See discussion under Chapter 3 paras 3.4.4 and 3.4.5 and Chapter 4 para 4.2.2.
1097 See Chapter 4 para 4.2.5.
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The UK has a Statelessness Determination Procedure that is available online, free
of charge, and where possible legal assistance is offered to applicants who choose
to be recognised as stateless in the UK. This guarantees that the stateless person
can remain in the UK protected against removal and/ or detention until such time
that a determination is made.o*¢ One of the disadvantages of the whole process is
that the burden of proof falls squarely on the applicant to prove through
documentary evidence that he/she has no other nationality and is, therefore,
stateless. In this regard, the recommendation is that the state must also share the
burden of proof with the applicant by at least assisting with the establishment of

facts through the diplomatic representations of that country.

In assessing the legislative and administrative framework on nationality, some of
the findings highlighted that there still exist some flaws in the way data on stateless
persons is recorded and presented, which makes it impossible to provide an
accurate estimate of the total number of stateless persons in the UK. It is
commendable though that there is at least a system in place that is used to capture
the data, however, the disadvantage is that the categories used to record contact
with stateless persons are found to be numerous, overlapping and confusing. This
was found to contribute to the prevention of an accurate account of stateless
persons, which would invariably increase the risk that some stateless persons are

not identified, and that would result in their protection needs not being met.

It was noted that the published immigration statistics gave an inconsistent and
incomplete picture of the number of stateless persons who come into contact with
immigration control. Out of the people who claim asylum each year, some are
granted asylum or complementary protection, however, some are left in limbo with
no right to stay in the UK and no state to which they can return to. This means that
the stateless persons in the UK who have not been granted permission to remain

are at risk of human rights infringements, which includes the inability to find

1098 See Chapter 4 para 4.2.4.
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employment, accommodation, separation from immediate family, and possible long

periods of immigration detention with no prospect of removal.

Recommendations that may be useful include that the UK must review its approach
to the identification of stateless persons and adopt a position in accordance with
the definition of "stateless persons" in international law. At this stage, the burden
of proof rests entirely on the stateless person to prove or substantiate any claim
that he is stateless. It is recommended that the burden of proof should rather be
shared between the individual and the state as foreign authorities or consular
authorities in the UK regularly refused to respond to enquiries or to formally provide
notification that an individual was not considered one of their nationals.
Furthermore, the UK should ensure that its law, policy and practice relating to
stateless persons and those who cannot return to their country of nationality comply
with its human rights obligations, particularly concerning employment, social
assistance, and healthcare. The immigration detention should expressly identify an
individual’s statelessness as a factor that will weigh against detention, on the basis
that it is likely to indicate that there are no reasonable prospects of removal as most
stateless persons had been detained under immigration powers. Personnel involved
with statelessness determination need to have improved training on how
statelessness affects the presumption against detention and how statelessness can
sometimes become apparent only through the process of documentation removal.
The UK should build on the protections in its nationality laws that already prevent
and reduce statelessness, specifically with reference to obligations under the 1954
and 1961 Conventions and the Convention on the Rights of the Child. 1t is shown
that the nationality law is strongly effective at preventing statelessness at birth in
terms of the 1961 Convention. However, there is evidence of a small humber of
children who were stateless at birth as they were born in the UK but unable to

register as British citizens.
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Kenya 1099

The magnitude of the statelessness situation was found to be overwhelming in
Kenya in that even though the African Charter requires that human rights should be
protected through a consideration of amongst others, African values, it appears that
the damage from decisions made by colonial authorities runs deep. For example, as
in the case of the Kenyan Nubians who encountered many obstacles, from hospital
authorities refusing to register the Nubian children at birth, to the difficulty of
obtaining identification documentation which is critical in the vetting process that
allows access to a nationality, to the unwillingness of the courts to entertain such

matters.

The Kenya analysis highlighted some of the obstacles and concerns,¢ which show
that there are practices that continue to promote violations of the right to a
nationality. This is based on the fact that the legal and administrative framework is
not adequate to deal with statelessness in Kenya. For example, even though there
has been some measure of success for the Makonde who "trekked for the right to
a nationality", there still remains the case for the Nubians who continue to be
discriminated against in relation to access to a Kenyan nationality. The Nubians are
the only ethnic group required to go through a complex, expensive and humiliating
vetting process to secure an identity card that is required for them to secure Kenyan
citizenship contrary to Articles 2, 3 and 19 of the African Charter. The vetting process
does not provide certainty as to whether they will be granted citizenship or not,
which goes against Article 5 of the African Charter and international law, and
inevitably results in arbitrary deprivation of nationality. The Kenyan Nubians who
are unable to obtain the identity card, which is essential to obtain recognition of

their Kenyan citizenship, are left stateless.

Recommendations that may be useful for Kenya include that Kenya should accede
to the 1954 and 1961 Conventions and include provisions in its nationality laws to

protect and prevent new occurrences of statelessness. In ratifying the 1954 and

1099 See discussion under Chapter 4 para 4.3.
1100 See discussion under Chapter 4 para 4.3.5.
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1961 Conventions, Kenyan law should define statelessness and specify the rights of
stateless persons as well as those who are at risk of statelessness in its domestic

laws.

Data on statelessness should be included in the future national census and targeted
surveys. The UNHCR Kenya's collaboration with Civil Registration Services and civil
society to have mobile registration activities in areas where statelessness persons
and persons at risk of statelessness reside. This assists in ensuring that all children
are registered at birth, and this would prevent having children who risk being
stateless later in life. Mobile registration activities will promote birth registration as
a preventative mechanism to ensure that children are issued with a birth certificate
as an identity document, and also contribute to their protection against arbitrary

detentions with no prospects of deportation.

It is submitted that the Pan Africanist value of African communalism is what needs
to be the overwhelming basis of resolving problems relating to access to a
nationality in Africa. Stateless persons have not "chosen" their plight but are

continuously discriminated against through human-made bureaucratic processes.o1

The African passport may very well be one of the mechanisms which would increase
flexibility in the immigration rules. It is recommended further that, states should
have an obligation to assist stateless Africans in establishing ancestral/ generational
links where possible in order to identify a country of origin (where possible).
However, in circumstances where such an ancestral/ generational link cannot be
established, the study proposes that the stateless person’s habitual residence, that
is, the country considered as the "home of the stateless person, by the stateless
person" (/n situ) should be what the host country accepts and thereafter take upon

itself the duty to assist the /n situ stateless person with the naturalisation process.

The study found that there were no similarities in practices between South Africa,
the UK, and Kenya.

1101 See discussion under Chapter 2 paras 2.2-2.4.
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The UK ratified the 1954 and 1961 Conventions and has developed a Statelessness
Determination Procedure that is useful in aiding in the determination of whether a
person is stateless or not. The only disadvantage is that the burden of proof rests

on the stateless person.

Kenya and South Africa have both not ratified the 1954 and 1961 Conventions. They
have however ratified the CRC, and it is recommended that they use the CRC Toolkit
to ensure that no child is born stateless. Furthermore, ensure that safeguards are
in place to effectively address the risk of a child being stateless. The South African
Home Affairs Department has been instructed to promulgate regulations to give
effect to Section 2 (2) of the Citizenship Actthat allows a child to obtain a nationality
under jus solf, where a child is unable to obtain a nationality through descent. This

had not been done at the time of this study.

It is recommended that there is a need for a Statelessness Determination Procedure
and disaggregated data in South Africa so that it can be easy to ascertain who is

stateless and in need of protection from arbitrary arrests and detention.

In addressing the last objective of the study, Chapter 5 surveyed whether or not
the legislative and administrative framework that South Africa has in place, in light
of its international obligations, are sufficient to assist with the identification and
protection of stateless persons and whether or not there are any gaps to be
addressed. Chapter 5 supported further investigations into the last objective of the
study by evaluating how the South African immigration laws measured up to the
international and regional human rights standard. Furthermore, and how such may
be aligned with the international and regional human rights standards, considering

the legal climate of South Africa.

The study supported Dugard’s conclusion that the non-ratification of the 1954 and

1961 Statelessness Conventionst2 by South Africa created a very big gap in the

1102 See discussion under Chapter 3 paras 3.4.4 and 3.4.5 and Chapter 5 para 5.1.1.
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statelessness legal regime as South Africa had no mechanism to identify and protect

stateless persons.

The study acknowledged that South Africa has one of the most progressive
Constitutions in the world as commended by the international community at large.
However, it seemed to lack the "political will" to carry through and ensure that
mechanisms are in place for the identification, protection, and safeguarding of those
living under the radar due to being stateless especially those that are undocumented
and children. This coupled with the major incidences of xenophobic attacks and
xenophobia, in general, makes it extremely challenging for one to refer to uvbuntu
and African communalism as one basic foundation that can be used to promote the
integration of Africans in general. It is submitted that in order to promote tolerance
and amicable solutions the state would have to offer protection to those who are
stateless and also offer assistance in their integration through the naturalisation

processes.
6.3 Conclusion

African national human rights institutions have been trying to address the reality of
the "intractable" problems of Refugees, Internally Displaced Persons and stateless
persons in Africa. It is recommended that African states must evaluate and review
their existing domestic legislation on citizenship and nationality to ensure that they
do not create situations that lead to statelessness. Furthermore, African states must
ensure that they work together with international and regional organisations,
including the African Union, in the promotion and protection of rights of stateless

persons in Africa.

It is submitted that the responsibility to address the problem of statelessness
requires that there is training and capacity building of national institutions and the
competent authorities tasked with issues of access to nationality with a view of
attaining self-reliance and empowerment in order to address the unique situation of
Africa and to have workable solutions to address how member states may work
together in ensuring the naturalisation of stateless persons. Supranationalist powers

endowed on the AU may be the solution that would create the proverbial "nudge
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and push" for African states to work together to create workable solutions and
establish diplomatic relations which will provide the much-needed support for the
Stateless Determination Procedures as these would assist in establishing links where
potential nationality may be established. Ubuntu and African communalism are
principles that support African unity and as such form a basis upon which to promote
the integration of Africa so that it can stop being a fantasy but become a reality
with workable legal solutions and mechanisms which recognise African Union law
as the legislative platform that ensures the realisation of African unity.
Decolonisation as Mbembe puts it, will only be achieved with the conquest by every
African or person of African descent of the fundamental right to move freely in the
continent and to be able to settle anywhere in the continent without having to justify
themselves and their humanity and without being harassed and asked "to go back

where they come from".
6.4 Recommendations

From the review of the legislative and administrative framework of South Africa as
juxtaposed against the United Kingdom and Kenya and in light of the international
and regional human rights obligations, the following recommendations are proposed

in order for South Africa to address statelessness:

It is recommended that South Africa must have a Statelessness Determination
Procedure in place. The study found that at the moment, stateless persons are
under the radar and have not been identified. Therefore, there are no accurate
statistics that show the magnitude of the problem except the fact that it can be
deduced that the number is high since South Africa is a destination for asylum

seekers and refugees and receives a large number of migrants.

It is recommended further that the Statelessness Determination Procedure be
intertwined with the process for asylum seekers and refugees since the South
African government already has an obligation under the 1951 United Nations
Convention Relating to the Status of Refugees and the Refugees Act 130 of 1998.
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In pursuing this recommendation, the study acknowledges that one of the
drawbacks for South Africa is that the Refugee Reception Offices seem to always
encounter challenges of not operating fully. The reason is attributed to the fact that
these offices are understaffed, lack resources, and are plagued by issues such as
system outages and not providing the necessary support. Refugee Reception Offices
only accept applicants from certain countries on certain days to allow the correct
interpreters to be available. The delays in getting appointments prolong the status
of statelessness, which creates a pool of people who remain in limbo and are subject
to socio-economic injustices and abuse as they are unable to receive protection,

and these invariably include those who are stateless.

The advantage of incorporating a Statelessness Determination Procedure would be
that for those who are de jure stateless and migrants at the first port of entry, it
can be determined at that stage that a person does not have a nationality of any
country under its domestic laws and is, therefore, stateless. That person would then
be given a permit that allows him to report to the nearest Refugee Reception Office
to receive the appropriate support from the Department of Home Affairs. For those
stateless /n situ, it is recommended that the Department of Home Affairs conduct a
census that will assist in identifying who the stateless persons are so that they can
be assisted with establishing inter-generational links with countries of origin where
possible or assisted with integration through a naturalisation process. This would
include assisting the stateless person to establish links with a country of origin
through diplomatic assistance. Where a link cannot be established, then assistance

would be provided to start naturalisation processes.

Training of Department of Home Affairs personnel who deal with Immigration-
related matters is critical as reports show that there seems to be a lack of
understanding that it is possible for a person not to have a nationality attributed to
them. It has been established that such a lack of understanding is what leads
officials to deal with stateless persons as though they are illegal immigrants” who
have a “home country” to go back to. It seems to be a foreign concept that a person
may not have a nationality or a government that recognises them as their own.

Training will assist in helping remove the misconceptions about who a stateless
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person is and why such persons require protection as entrenched by international
law. In the meantime, since South Africa has not yet acceded to the 1954 and 1961
Conventions, it may adopt the action plan as set out in the Global 2014-2024 Action
Plan to End Statelessness and in addition, also use the mechanism provided for
through the CRC Toolkit which is based on the Convention on the Rights of the Child

to which South Africa has acceded to.

The assumptions that were made in this study still ring true in that stateless persons
in South Africa have a right to fundamental rights and guarantees, but due to lack
of procedures to identify those who are stateless such as a Statelessness
Determination Procedure and administrative actions, they are prevented from
accessing such rights and protections. In addition, this study ultimately proposes an
unconventional way of addressing the problem of statelessness in Africa differently,
by adopting a decolonised perspective which is underpinned by wbuntu as a
constitutional value and African communalism. These perspective is used to assess
the challenge of statelessness as it stands, and it was found that attributing
supranationalism powers to the African Union and the establishment of an African
Union legal jurisprudence on nationality may be what is necessary to ensure that
African unity becomes a true reality where all those (South) Africans who are

stateless in Africa may have a home in Africa.
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ANNEXURES

Table 3-1: CRC Toolkit

CRC Toolkit

Scale of Problem

Is there a habitually resident stateless population in the
country?

Does the country host a large refugee or irregular migrant
population that is stateless or at risk of statelessness?
Does the state maintain systematic and disaggregated data
on children’s acquisition of nationality, birth registration,
statelessness and as relevant, the questions highlighted
above?

Legal Framework

Does the country’s legal framework contain discriminatory
provisions which arbitrarily deprive nationality or deny
access to nationality?

Does the country’s legal framework have adequate
safeguards to protect all children born in the territory,
including foundlings from statelessness?

Are there any other legal gaps affecting children’s access
to nationality?

Is the state party to the human rights treaties that aimed
at reducing and preventing statelessness and has it
removed any reservations that it made to these treaties?

State Practice

Is there universal birth registration, which is free and
accessible for all?

Is there access to justice and a right to a remedy?

Do stateless children in the country benefit from the
protection and enjoyment of other human rights enshrined
in the CRC?
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