CHAPTER 4: EUROPEAN UNION ENVIRONMENTAL LAW REGULATING LBMP

Due to fact that there are legal interrefationships between French law and European
Union law (especially "secondary legislation"),*? it is necessary to conduct a separate
legal assessment of some of the most relevant European Directives in terms of
LBMP regulation, especially when they have nol yet been fully and/or
comprehensively implemented in French law.”® Such an inclusion is also supported
by the French "hierarchy of norms" which recognises the "superiority” (in principle) of
European legislation over French legislation, especially when there are contradictions
between the two levels of legal norms.** This Chapter commences by providing an
overview of the most relevant Directives in terms of LBMP regulation, the law
principles they encompass and their respeclive regulatory scope and objectives. The
Chapter then conducts a detailed legal analysis of the WFD and MSFD using the
methodological framework outlined in Chapter 2."*° Some of the key sectoral
Directives™ in terms of LBMP regulation are also presented and a brief legal

analysis. mainly of the direct regulatory instruments that they prescribe, is conducted

952 As demonstrated In 3.2.2. The EU's 'secondary legislation' is lhe third major source of
community law afier the treaties (primary legislation) and internalional agreements. Il can be
defined as the lotalty of the legislative instrumenis adopted by the European institutions
pursuant Io the provisions of the trealies. Secondary legisialion comprises the binding legal
instrurnents (requlatons, Direclives and decisions) and non-binding instruments (resoiutions,
opinions) provided for in the European Communily Treaty, together wilh a whole series of
other instruments such as lhe nstitulion's inlernal regulations and community action
programmes Europa 2009 hilp://eur-lex.europa eu/en/droit_communautaire/droil_commu
naulaire.htm#1.3. For further information on European Union environmental law, see Dawvies
European Umon Environmental Law and Jans and Vedder European Environmental Law.

853 In particular. Ihe Directive 2000/60/EC of the European Parliament and of the Council of 23
October 2000 cstabhishing a framework for community acltion in the field of water polcy (the
Waler Framework Direclive or WFD), which has been transposed inlo French legislation but is
not yet lully and/or comprehensively implemented. It should be comprehensively implemented
during the course of 2010 when the updating process of lhe SOAGEs and SAGEs fakes place.
The Directive 2008/56/EC of the European Pariament and of the Council of 17 June 2008
establishing a framework for community action in the field of marine environmental pohcy
(Marine Straleqy Framework Directive or MSFD) has nol yel been transposed inlo French
legislation and has to be implemented according 1o the set timelines.

954 Oppenheimer The relationship between European community law and national faw 5.

955 In terms of the methodological ramework the following regulatory fealures are analysed Iin
detail: law prnciples, regulatlory scope, regulatory objectives, regulatory instruments,
insltitutional structure, and requlaiory priority areas. Refer 1o 2.3 for further information.

956 Secioral Directives related to urban waste. IPPC, nitrates and EIA. See 4.6.
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in respect of each of them. This Chapter should be regarded as complementary to
Chapter 3.

4.1  European Union environmental law and LBMP regulation

This section outlines the key Directives involved in LBMP regulation. The Directives
referred to in this section are the most relevant ones in terms of LBMP regulation and
in the French contex!. This section and Chapter should therefore not be regarded as
an exhaustive legal appraisal of European environmental law in terms of LBMP
management and regulation. Only he Directives which are regarded as
complementary to the French regulalory framework analysed in Chapter 3 (mainly
because they have not yet been transposed or are not fully/comprehensively

transposed into French law) are presenled and analysed in this section.
4.1.1 Most relevant EU Directives in terms of LBMP regulation

Il is important to note that there is no Directive directly aimed at regulating LBMP.
Two Directives have been identified as the most relevant for the regulation of LBMP,

namely:®’

. Directive 2000/60/EC of the European Parliament and of the Council of 23
October 2000 establishing a framework for community action in the field of
water policy (the Water Framewaork Directive or WFD); and

. Directive 2008/56/EC of the European Parliament and of the Council of 17
June 2008 establishing a framework for community action in the field of marine

environmental policy (Marine Strategy Framework Directive or MSFD).

Both are analysed in detail in this Chapter, providing an assessment of their most
important regulatory features in terms of LBMP regulation as set out in Chapter 2 and
including: law principles, regulatory scope, regulatory objeclives, regulatory
instruments, institutional structure and regulatory priorities. Some sectoral Directives

have also been identified as important tor LBMP regulation, including:

957 As conflirmed by Hildering, Keessen and Van Rijswick 2009 Utrecht Law Review 88.
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The Council Direclive 91/1271/EEC of 21 May 1991 concerning urban waste-
water treatment, as amended (Urban Waste Water Directive),"™

The Council Directive 91/676/EEC of 12 December 1991 concerning the
protection of waters against pollution caused by nitrates from agricultural
sources (Nitrates Directive),™

The Council Directive 96/61/EC of 24 Seplember 1996 concerning integrated

N

pollution prevention and control, as amended (IPPC Directive).

This Chapter provides a concise legal analysis of these sectoral Directives. Finally, it

is also imponant to note that other Directives are involved in the regulation of LBMP,

but to a lesser extent, and are therefore not included in this legal analysis. These

include the following, which will not be analysed in this study:

958

959

960

961

The Directive 2006/7/EC of the European Parliament and of the Council of 15
February 2006 concerning the management of bathing water (Bathing Water

Directive), as amended;**'

See 4.6.1 for a concise legal analysis of this Directive in terms of ils relevancy for LBMP

reqgulation.
See 4.6.3 for a concise legal analysis of this Directive in lerms of its relevancy for LBMP
regulaton.
See 4.6.2 for a concise legal analysis of this Direclfive in terms of its relevancy for LBMP
regulation.

Repealing the Council Directive 76/160/EEC of 8 December 1975 concerning the quality of
bathing water. The objective of lhe Direclive is lo make provisions for: (a) lhe moniloring and
classification of bathing water qualty; (b) the management of bathing water qualty; (c) the
pravision of information to the public on bathing water qualty. The purpose of this Direclive 1s
to preserve, protect and improve the quality of the environment and lo protect human health by
complementing the WFD. The new Directive will apply 10 any arca of surface water (limited 10
coastal water as defined in WFD) where the authorities expect a large number ol people 10
bath and has no!l imposed a permanenf bathing prohibilion, or issued permanenl advice
against bathing. The Directive lays down two parameters for the analysis of bathing water
(intestinal enterococci and escherichia coli) instead of nineteen as in the previous Directive.
These parameters will be used for monitoring and assessing the quality ol lhe identified
bathing waters and for classifying them according to their quality. Member slates must monitor
their balhing walers. Member states should assess their bathing waters at the end of every
season on the basis of the mformation gathered during that season and the three preceding
ones n principle. Fallowing thc assessmcnt, the waters are classificd in accordance with
cerain specific criteria, in one of four qualty fevels: poor, sufficient, good or excellent. The
category “sufficient”" 1s the mimmum quality threshold (hat all Member sfales should attain by
the end of the 2015 season at the lalest. Where water 1s classified as “poor”, Member states
should take certain management measures, in particular banmng bathing or posting a notice
advising against il, providing information 1o the public. and should take suitable correclive
measures. Member states should also determine the profile of bathing waters, including in
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The Council Directive 79/409/EEC of 2 April 1979 on the conservation of wild
birds (Birds Direclive}, as amended;”™

The Council Directive 80/778/EEC of 15 July 1980 relating to the quality of
walter intended for human consumption (Drinking Water Directive) as
amended;**’

The Council Directive 96/82/EC of 9 December 1996 on the control of major

accident hazards (Seveso Directive), as amended;”™

962

963

964

particular a descriplion of the area concerned, any sources ol poliution and the location of the
waler-monitoring points. The profile should be rcady by the siart of 2011 at the latest and may
be revised if a change occurs 1hai is likely to alfect the water. Every year the Commission will
publish a summary report on the quality of bathing waler, based on the reports that the
Member stales should submit to it betore the stant of each bathing season. Europa 2008
http://feurgpa eu/ _ leqislation summarnes/consumers/consumer_safely/A28007 en.him.  For
funher informatjon about this Direclive consult Mansilhaa et al 2003 Marine Pollution Bulletin
1562-1565 and Europa 2009 hitp://ac.europa.cu/environment/waler/water-pathing/
index en.himl.

This Directive creales a comprehensive protcction regime for all wild bird species naturally
occurring in lhe EU. Its was adopled unanimously by the Member states in 1979 in response
1o Increasing concern abou! the decline in Europe's wild bird populations resulling from
pollution, loss ot habitals. and the unsustainable use of natural resources. It was also a lorm of
recognition of the fact that wild birds, many of which are migratory, are a shared heritage of
the Member states and that their efleclive conservation requires inlernationa! co-operation,
The Directive recognises that habitat loss and degradation are the most serious threals to the
conservation of wild birds. It therefore places greal emphasis on the protection of habilats for
endangered as well as migratory species, especially through the establishmenl of a coherent
network of Special Proteclion Areas (SPAS) comprising all the most suitable territories for
these species. Since 1994 all SPAs form an integral part of the NATURA 2000 ecological
neiwork. Europa 2008 http://ec.europa.eu/environment/nature/leqislation/birds  Directive
/index_en.htm. In this context, this Directive provides specific planning regulatory instruments
(o protect birds) which can also indireclly assist in the regulation of LBMP, when such
pollution threalens wild birds. For (urther information about this Directive consult Davies
European Union Environmental Law 119-155 and Jans and Vedder European Environmental
Law 54-89.

As amended by Directive 98/83/EC.The Direclive sets qualty standards for drinking water
quahly at the tap (microbiological. chemical and organoleptic parameters) and the general
obligation that drinking water must be wholesome and clean. Il obliges Member states to
conduct regular moniloring of drinking water qually and to provide 10 consumers adequale
and up-to-date information on thewr drinking water qualty. Europa 2009
hiip://ec.europa.eu/environmeny/  waler/water-drink/ingex en html. For f{urlther information
about this Directive see Jans and Vedder European Environmental Law 33-70; Bariram
European waler and health in Europe 161-196; Kisshng-Naf and Kuks The evolution of
national water regimes in Europe 33-35.

(n 1982 the first EU Directive, Direcive 82/501/EEC - thc so-called Seveso Directive — was
adopted. On 9 December 1996 the Seveso Directive was replaced by Council Directive
96/82/EC, the so-called Seveso Il Directive. This Dircctive was extended by Directive
2003/105/EC. The Seveso Il Directive applies to some (housands of industrial establishments
where dangerous substances are present in gquantities exceeding the thresholds in Ihe
Directive. The Direclive aims at the conitrol of major-accident hazards involving dangerous
subslances. For further information. see IMPEL Network Interrelationship between IPPC. EIA,

195



965

966

967

The Council Directive of 27 June 1985 on the assessment of the effects of
certain public and private projects on the environment, as amended® (EIA
Direclive);®

The Council Directive 86/278/EFC of 12 June 1986 on the protection of the
environmenl!, and in particular of the soil, when sewage sludge is used in

LA07

agriculture (Sewage Sludge Direclive);

SEVESO Direclives and EMAS Regulation: Europa 2009 hiip://ec.europa eu/environment/
seveso/indegx.htm; and Kirchsteiger, Chrislou and Papadakis Risk assessment and
management 27-40.

As amended by Council Directive 97/11/EC of 3 March 1987 and Directive 2003/35/EC of the
European Parliament and of the Council of 26 May 2003.

This Directive applies to the assessment of the environmental effecls of those public and
privale projecls which are likely lo have significant eflects on the environment. For the
purposes of this Directive, “projecl” means the execulion of construction works or of other
installations or schemes, other inlerventions in the nafural surroundings and landscape
including those involving the extraction of mineral resources; “developer" means the applicani
for authorisation for a privale project or the public authority which initiales a project: and
"development consent' means the decision of the competent authority or authorities which
entitles the developer 1o proceed with the project. In terms of the EIA Directive, the EIA
procedure ensures that the enviconmenial consequences of projeclts are identified and
assessed before authorisation 1s given. The pubiic can give s opinion and all results are taken
into account in the authorisation procedure of the projeci. The public is informed of the
deaciston afterwards. The EIA Directive oullines which project categories shall be made subject
to an EIA, which procedure shall be followed and the content of the assessment. The Directive
provides that the EIA shall identify, describe and assess n an appropriate manner, in the light
of each ndividual case. the direct and indirect effects of a project on the following factors:
human beings, fauna and fiora; soil, water, air, climate and the landscape; material assels and
the cultural heritage. and the mleraction between ihese factors. Annex | 1o the EIA Directive
sets oul the st of projects which shall be made subjecl 1o an assessment in accordance with
Art 5 to 10 of the Direclive. Annex |l lisis the types of projects lor which Member siates shall
delermine through (a) a case-by-case examination, or (b) thresholds or criteria set by the
Member state, if the project shall be made subject to an assessment in accordance with Arl 5
to 10. Member states may provide los a single procedure in order to fulfil the requirements of
this  Directive and the requirements of the IPPC Dieclive, Europa 2008
htip://ec.europa.cu/environment/eia/ela-support.him. On the 6 July 2010, the European
Commission has launched a public consultation in refation to the review of the EIA Directive,
EU 2010 hiip://europa.eu/. Such a Diceclive has been incorporated in the water nomenclature
and installations classées procedures prescribed by French environmental law as outlined in
3.6 For lurther intormafion about this Directive consult Davies European Union Environmental
Law 156-185.

This Directive regulates the use of sewagce sludge in agricullure to prevent harmiul effects on
sail, vegelation, animals and people. In particular it sets limiis on the concentrations of certain
substances in these sludges. bans the use of these sludges in cerlain cases, and regulates
the frealment of sludge. The Directive lays down fimit values for concenlrations of heavy
metals in the soit and in sludge, and for the maximum annual quantities of heavy melals which
may be introduced into the soil. The use of sewage sludge is prohibited if the concentralion of
one or more heavy metais in the soil exceeds the limit values. The Member states must
therefore \ake the necessary steps to ensure that those imit values are not exceeded as a
result of using sludge. Sludge musl be treated before being used in agriculture but the
Member states may authorise the use of untreated sludge if 1l is injected or worked into the
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The Council Directive 92/43/EEC of 21 May 1992 on the conservalion of
natural habitats and of wild fauna and flora (Habitals Directive) ;™

Directive 98/8/EC of the European Parliament and of the Council of 16
February 1998 concerning the placing of biocidal products on the market
(Biocidal Product Directive);*”

Directive 2009/128/EC of the European Parliament and of the Council of 21
October 2009 establishing a framework for Community action fo achieve lhe

sustainable use of pesticides (Pesticides Directive);” and

968
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soil. Europa 2006 http//europa.eufleqislation
summanes/aqricullurc/ environment/I28088 en him. This Direclive has been incorporaled in
the Code de I'environnement. See 3.8.2. For furlher information aboul this Directive, consult
Mernngton 2002 Spon's Press in particular 125-128 and European Enwvironment Agency
Agricullure and environment 45-89.

The Habstats Directive is the EU's single mosl important {egal tool for biodiversity
conservalion. The Habilats Direclive aims 10 “‘contribute towards ensuring biodiversity through
the conservation of natural habitats and of the wild fauna and flora®, thus contributing 10 the
EU's implementation of s commilments on conservation ovllined n the Convention on
Biological Diversily. This Directive prescribes specific regulalory planning instruments which
might indirectly assist the regulation of LBMP, when such pollution results in marine/coastal
habitat destruction. For further information about this Directive consult Davies European Umnion
Environmental Law 119-155,

The Biocidal Product Direcltive aims to harmonise lhe European market for biocidal producis
and therr active substances. Al lhe same time il aims to provide a high level of protection for
people, animals and lhe cnvironment, Europa 2009 http://ec.euvropa.
eu/environment/ biocides/index.htm. In lerms of the Directive, "biocidal products' are any
chemicals or micro-organisms, or mixtuses of eilher or both, intended to control unwanted
orgamisms, such as amimals, insecls, bacteria, viruses and fungi. The Directive requires the
submission and evaluation of data relating to substances’ chemistry, toxicity 1o humans, and
toxicty and fale in the environmenl and to ensure thal products are sufliciently effective
against the target species. The scope of the Directive 1s very wide, covering 23 ditferent
product types. These include disinfeclanis used in different areas, chernicals used for the
preservalion of products and materials, non-agricullural pesticides, and anti-fouling products
used on the hulls of vessels. The Directive will not apply to ceriain product types already
covered by other EC legislation, such as planl protection products, medicines, and casmetics.
On 12 June 2009 the EC adopted a Proposal for a Regulation concerning the placing on the
markel and use of biocidal products. The proposed regutation will repeal and replace the
current Directive 98/8/EC concerning lhe placing of biocidal products on the marketl. The
objective of lhe proposal is to improve the funclioning of the internal markel in biocidal
products while maintaining a high level of the environmenlal and human health protection. For
further information about this Directive see Europa 2009
http-//ec.europa.eu/environment/biocides/ index.htm and Knighl and Cooke The biocides
business 45-74.

This Direclive establishes a framework lo achieve a sustainable use of pesticides by reducing
the risks and impacits of pesticide use on human health and the environment and promotling
the use of infegrated pest management and of alternative approaches or techniques such as
non-chemical alternatives to pesucides. In terms of the Directive, Member states shall adopl
national action plans to sei up thesr quantitative objectives, targets, measures and timetables
lo reduce the risks and impacts of pesticide use on human health and the environment and (o
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Regulation (EC) No 1907/2006 of the European Parliament and of the Council
of 18 December 2006 concerning the registration, evaluation, authorisation
and restriction of chemicals (REACH).""

4.1.2 Law principles incorporated in European environmental law

The EU regulatory framework, especially the provisions of the WFD and MSFD, have

also been analysed wilhin the contexi of Chapter 2 as sources of international best

practice. The MSFD was especially relevant to Chapter 2 as it was regarded as the

971

eacourage the development and inlroduction of integraled pest management and of
allernative approaches or {echniques n order 1o reduce dependency on the use of peslicides.
These targets may cover different areas of concern, lor example worker protection, protection
of the environmenl, residucs, the use of specific techniques. or peslicide use in specific crops.
The Directive regulales the following aclivities related to pesticides: training, information and
awarcness-raising; sales; application equipmenl; Spraying: specific measures to profect the
aqualic environment and drinking water; the reduclion of pesticide use or risks in specific
areas; the handiing and storage of pesticides and the treaiment of their packaging and
remnants; integraled pest management; indicators. reporling and information exchange; the
exchange of information and best practice; fees and charges; and standardisalion. At presentl.
this Direclive applies 1o pesticides which are plant protection products. However, it is
anticipated that the scope of this Directive will be extended to cover biocidal products. In this
context. Regulation (EC) No 1107/2009 of the European Parliament and of the Council of 21
October 2009 concerning the placing of piant protection products on the market and repealing
Council Directives 79/117/EEC and 91/414/EEC is also very important, and it will see some
"actve subslances" in pesticides banncd. In particular, says the European Parliament, lhe
legislation seeks lo outlaw highily toxic chemicals such as those that cause cancer. For further
information about this Direclive see Europa 2009 htip://ec.europa.eu/environment/
ppps/home.htm. For furlher informahon about the previous and current EU legal regime
regarding pesticides management refer to Carter el al Pesticide contamination of water
sources and Valery and af Integrated Environmental Assessment and Management 167-172.
The regulation amended Directive 1999/45/EC and repealed Council Regulation (EEC) No
793/93 and Commission Regulation (EC) No 1488/94 as well as Council Directive 76/763/EEC
and Commission Directives 91/155/EEC, 93/67/EEC. 93/105/EC and 2000/21/EC. The aim of
REACH 1s 10 1improve the prolechon of human healih and the environmenl through the better
and earlier identfication of the intrinsic properiies of chemical substances. The benefits of
REACH will come gradually, as more and more substances are phased inlo REACH. REACH
gives greater respansibiity 1o industry to manage the nisks from chemicals and to provide
safety information cn the substances. Manufaclurers and importers will be requiced to gather
inflormation on the properties of therr chemical subslances, which will allow their safe handling,
and 1o register the information in a central database run by the European Chemicals Agency
(ECHA). REACH alsao calls for the progressive substitution of the most dangerous chemicals
when suitable alternatives have been denlified. REACH provisions will be phased-in over 11
years. REACH creates a singlc system for both “cxisting” and “new" substances; subslances
are now described as non-phase-in subslances (i.e. those not produced or marketed pnor 10
the eniry nto force of REACH) and phase-in substances (those subslances listed in the
EINECS, or those (hat have been manufactured in the £EC, bul not placed on the EC market, in
the last 15 years or \he so-called "no longer polymers" of Directive 67/548). For lurher
information about REACH see European Commission REACH in brief and Knight New EU
regulabon of chemicals: REACH.
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latest and most cohesive relevant legal development in the world, and therefore it

was deemed necessary to include it in the review of international best practice. The

G572

EU environmental regulatory framework encompasses the following law principles:

973

. Generat environmental law principles:*” the precautionary principle, integrated

management, the polluter pays principle, sustainable development, adaptative
management, the participatory/participative  approach, collaborative

management, equity and flexibility, and transparency.

. Environmental law principles related to sustainable resources management:®”

the equitable and sustainable use of water resources, integrated river
basin/watershed management,”” integrated pollution prevention and control,

integrated ecosystem-based approach,”® and an inlegrated lerritorial

o777

approach.
. A specific environmental law principle related to coastal and marine
management:*”® the European environmental legal framework refers mainly to

integrated coastal area/zone management.””

However, it has 1o be emphasised that "in the light of a prudent and rational utilisation

of natural resources, European Community environmental iaw is not based on the

user pays principle", ® which is important in terms of the regulation of water use,

972 For further information about law principles in European environmental law, refer to Macrory
Havercrofl Avosetla Group of European Environmental Lawyers and Purdy Principles of
European environmental faw and Hildering, Kecessen and Van Rijswick 2009 Utrech! Law
Review 89. Also see 2.3.1.

973 Such principles relate to environmental management generally. Refer 1o 2.3.1 for further
information about {hem.

974 Such principles relate specilically fo rcsources management. Refer 1o 2.3.1 for further
information. Community-based natural resources management and mulli-use management are
not directly referred to in the EU (ramework

975 In terms of the WFD, a river basin is the area of land from which ali surface run-off fiows
through a sequence of streams, rivers and possibly lakes into the sea at a single river mouth,
estuary or delta. The WFO delines a basin districl as an area of land and sea made up of one
or more neighbouring river basins together wih their associated groundwaters and coastal
waters. Basin districts are tdentified as the main units for management of river basins.

9786 As prescnbed by the MSDF and WFD.

977 As prescnbed by the MSDF angd WFD.

978 Such principles relate only to marine and coaslal management. Refer {0 2.3.1 for furher
information.

979 As prescribed by MSFD. See 2.3.1.

980 Hildernng, Keessen and Van Ryswick 2008 Ulrecht Law Review 89.
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especially for those who could be sources of LBMP (whose activilies involve the
release of waste water, water treatment, and so forth). It is also an important principle

in terms of financial management, as explained in Chapter 2.

81

The law principles encompassed are moslly™' in accordance with the guidance

derived from international best practice for LBMP regulation.*®

4.2 Regulatory scope and objectives

This section sels out a legal analysis of the regulatory scope and objectives as
prescribed by the main Directives in terms of LBMP regulation, namely the WFD and
MSFD.*®

4.2.1 WFD

The approach in the Directive is to rationalise the European Union's water legislation
by replacing seven of the "first wave" Directives (dealing with surface water;
measurement methods, sampling frequencies and exchanges of information on fresh
water quality; fish water; shellfish water; groundwater, and dangerous substances
discharges) with one framework Directive.*® The aim of the WFD is to establish a

framework for the protection of inland surface

981 As indicaled above, some principles which can be extrapolated rom international best practice
(refer lo 23.1) are nol encompassed in the European environmental legal framework.
However, mosl of the key principles are included.

982 Refer to 2.3.1

983 I is imporlan! o note thal that no EU Directive specifically regulales LBMP. Also see Hildenng,
Keessen and Van Rijswick 2009 Utrech! Law Review 89-94.

984 The first Direclives, adopted in the mid-1970s. established a series of qualily standards aimed
at protecting human health and the living environmeni, including surface waler used for
drinking water, bathing water, fish waters. sheliftsh waters, groundwater and water for human
consumpiion. In the same “"generation” of legislation, a Directive that sel standards for the
discharge of dangerous substances inlo the aquatic environment was for many years the main
instrument used 1o control emissions from industry. "To make this palchwork of policies and
legistation more coherent, the EU adopted the WFD in 2000, creating a global and unified
approach 1o water legislation”. Far more informafion, refer 10 European Commission 2009
http://ec.europa.eu/environment/water/water-framework/pdi/waler_nole9 other water_legisia
oo pdf. The WFD 1s supporled by olher EU environmental legislation, i.e. REACH and the
Biocidal Products Direclive. For further information about the WFD, see Page and Kaika The
EU water framework directive 2003; Wiley /nterScience, Rahaman, Varis and Kajander 2004
International Journal of Water Resources Development 565-575; Page and Kaka The EU
water framework direclive.
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waters,*" fransitional walers,”® coastal waters™ and groundwater. The Directive
strives to implement "long-term sustainable waler management based on a high level
of protection of the aguatic environment”. " |t establishes a legal framework to protect
and restore clean water across Europe and ensure its long-term, sustainable use. In
terms of Article 4.1 of the WFD, ils general objective is "to be achieved in all surface
and groundwater bodies: a good stalus by 2015, and to introduce the principle of
preventing any further deterioration of status". In this context, the Directive
implements legal concepts and definitions which are relevant for the regulation of
LBMP. The WFD implements the concept of the "ecological status",*® which reflects
the quality of ihe structure and functioning of aquatic ecosystems associated with
surface walers. As stated in Chapter 2 this concept is very important in terms of the
resource-directed regulatory approach and associated regulatory instruments.” The
WFD refers lo "good surface water chemical status”, which indicates the chemical
status required to meet the prescribed/determined environmental objectives®’ for
surface waters, which is the chemical status achieved by a body of surface water in
which concenirations of pollutanis do not exceed the environmental quality

1493

standards.** The WFD also implements the concept of "emission limit values"* and

985 In terms of the WFD, Lhe phrase "surlace water" means inland walers, excepi {or groundwaler,
fransihional waters and coastal waters, except in respect of their chemical status, {for which
purpose it shall also include territonal waters. The WFD defines inland walers as all standing
or flowing water on lhe surface of the land, and all groundwaler on the landward side of the
baseline from which the breadth of territorial waters 1s measured.

986 In terms of WFD. transitional walers are bodies of surface watler in the vicinily of river mouths
which are partly saline in character as a result of thewr proximity to coaslal waters, but which
are substantally influenced by freshwater flows.

987 Sec below for a legal discussion on the definition of coastal waler and us implications in terms
of the regulatory scope.

988 Preamble of the WFD.

989 See 4.3.1.1(a) for the analysis of the requiatory instrument(s) implemented by the Directive in
this context.

990 Reler 10 2.3.4.1.

991 Sce 4.3.1.1(a) for the analysis of the regulatory instrument(s) implemented by the WFD in this
context.

992 "Environmental quality standard” 1s defined in WFD as "the concenlration of a panicular
pollutant or group of pallutants in water, sediment or biota which should not be exceeded in
order to prolect human health and the environment" and which 15 a "resource-directed
approach".

993 It is defined by WFD as the mass, expressed in terms of certain speciic paramelers,
concentrafion and/or level of an emission, which may not be exceeded during any one or more
pernods of me. Emission limil values may also be laid down tor certain groups, families or
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"emission controls",*”" which are relevant in terms of the sources-directed regulalory

approach.” The Directive is very relevant in the context of LBMP as:**

o It includes coastal and transitional waters in ils geographical scope, and (o

some extent terrilorial waters;®

. It aims to prevent further deterioration and to protect and enhance the status of
aquatic ecosystems and, with regard lto their water needs, terrestrial
ecosystems and wetlands directly depending on the aquatic ecosystems;”

and

o It strives to implement a legal framework which will promote sustainable water

use based on the long-term protection of available water resources.”™

Another relevant objeclive is "enhanced protection and improvement of the aqguatic
environment", infer alia. through specific measures for the progressive reduction of
discharges, emissions and losses ol priority substances, and the cessation or
phasing-out of discharges, emissions and losses of the priority hazardous
substances.®® The WFD has a strong focus on water pollution control and
management. The relevance of the WFD in terms of LBMP regulation is reinforced in

its Preambie which states that:

categories of substances. The emission limit values for substances shall normally apply at the
pomnt where the emissions leave the instaliation, dilution being disregarded when delermining
them. With regard lo indireclt releases into watcer, the effect ol a wasle-waler treatmenl plant
may be taken into account when determining the emussion Iimit values ol the installations
involved, providod that an equivalen! level is guaranteed for protection of the environment as a
whole and provided thal this does nof lead 1o tugher levels of pollution in the environmenl.

994 The Directive defines them as controls requiring a specific emission limilation, for instance an
emission hmii value, or otherwise specilying limds or conditions on the effec!s, nature or other
characterishics of an emission or operating condiions which affect emissions. Use of the term
emission control in this Directive 1n respec! of lhe provisions of any other Directive does nol
amounl to a reinterpretation of those provisions in any respect.

995 As defined and analysed in 2.3.4.1. Sece 4.3.1.2 for the analysis of the regulalory instrumeni(s)
implemented by (he Directive in this context.

996 Art 1 of the WFD.

997 Arl 1 of the WFD.

998 Arl 1 of the WFD.

998 Art 1 of lhe WFD.

1000 Art 1 of the WFD.
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An effective and coherent water policy must lake accouni of the vulnerability
ot aquatic ecosystems localed near lhe coasl and estuaries ar in gulfs or
relatively closed seas, as their equilibrium is strongly influenced by the qualily
of inland walers flowing ino them. Protection of waler status within river
basins will provide economic benefits by contributing towards the protection of
fish populations, including coastat fish populations.

One of its objectlives in this context is the prolection of territorial and marine walers,
achieving concentrations in the marine environment "near background values for
naturally occurring substances and close to zero for man-made synthetic
substances".'™" This objective seems very ambitious, as it would have to translate
into a total prohibition on the release of man-made synthetic substances in the
marine environment and the rehabilitation of certain areas to ensure that current
substances in the marine environment are neutralised. All of these regulatory
objectives are relevant and cohesive in terms of LBMP regulation.'* They address
the protection of the environment, pollution management (from inland sources), and
the protection of human health. The management of water use is also addressed as

a priority with the ultimate aim of ensuring the sustainable use of the resource.'

The regulatory scope of the WFD is comprehensive in terms of LBMP regulation as it
includes fresh, fransitional and coastal waters (including territorial seas to some
extent). The WFD does not provide a definition of marine waters. However, it is
understood that in this context that marine waters should at least include coastal,

tfransitional and territorial waters.'®* WFD defines "coasta! waters" as:

. surface water on the landward side of a line, every point of which i5 at a
dislance of one nautical mile on the seaward side from the nearest point of
lhe baseline from which the breadth of territorial walers is measured,
extending where appropriate up to the outer limit of transitional waters.

Such a definition adopts a restrictive approach limiting the geographical scope of
coastal waters to one nautical mile only and no including territorial seas. Therefore

the protection of coastal waters in terms of the WFD is limited by the definition of

1001 Art 1 of the WFD. The Direclive does no! provide a definmion of marine waters. However, it is
understood n this contex! thal maring waters should a1 leasl include coaslal. lransitional and
territorial walers.

1002  As analysed in terms of inlernalional besl practice. See 2.3.3.

1003  For further information see Chave The EU water framework directive.

1004 Aiso see Hildering, Keessen and Van Rijswick 2009 Utrecht Law Review 89-92.
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coastal walers, which can be regarded as a regulatory limitation in terms of effective
LBMP regulation.'™” The high seas are also excluded from the geographical scope,
which can also be considered as a regulatory limitation/gap.’™ The activities
requlated, include land-based activities within river basin districts or catchment

100/

areas.
4.2.2 MSFD

The MSFD establishes a framework for community action in the field of marine
environmental policy.'® The overall regulatory objective of the Directive can be found
in the Preamble which states that:
The marine environment 1s a precious heritage that must be protecled,
preserved and, where practicable, restored with the ulliimate aim of
maintaining biodiversity and providing diverse and dynamic oceans and seas
which are clean, healthy and produclive. In lhat respeci, this Direclive should,
inter alia, promate the integration of environmental considerations into all

relevant policy areas and deliver the environmental pillar of the future
maritime policy for the European Union.

The overall aim is to promote sustainable use of the seas and to conserve marine
ecosystems.'™® The MSFD is aimed at addressing aspects of the environmental
status of the marine environment which are not already dealt with by the WFD or
other community legislation, "so as to ensure complementarity while avoiding
unngcessary overlaps"."'® The MSFD also strives to address and provide measures
and instruments to manage all human activities that have an impact on the marine
environment.'”’" The Directive prescribes “an ecosystem-based approach"™” to the
management of human aclivities, ensuring that the cumulative impacts of such

activities are maintained within levels compatible with "the achievement of good

1005 Also refer to 2.3.2 for guidance from inlernationat best practice on this matier.

1006 Refer to the previous footnote.

1007  Hildenng, Keessen and Van Rijswick 2009 Utrech! Law Review 893-92.

1008 Also see Basedow and Magnus Pollution of the sea 80-83; Frank The European community
and marme environmental protection 98-101; Hildering, Keessen and Van Riswick 2009
Ulrechl Law Review 92-94.

1009 Art 1 of the MSFD.

1010 Point 12 of the Preamble of the MSFD.

1011 Also see Basedow and Magnus Pollution of the sea 80-83; Frank The European community
and marine environmental protection 98-101.

1012  Point 8 of lhe Preamble of the MSFD and Art 1.
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environmental status and that the capacity of marine ecosystems to respond to
human-induced changes is not compromised, while enabling the sustainable use of
marine goods and services by present and future generations".'®*® This objective is
considered as comprehensive in terms of LBMP regulation, striving to reach a
balance belween marine and coastal uses and protection of the environment, within
the conlext of sustainable development, which is aligned with internationa! best
practice.'*"* In this context the Directive introduces legal concepts and definitions
which are impontant for LBMP regulation. The MSFD follows an approach similar to
that of the WFD.""* The MSFD incorporates the concept of "environmental status"'**®
by referring 1o the overall state of the environment in marine waters, taking into
account the structure, function and processes of the constiluenl marine ecosystems
together with their natural physiographic, geographic. biological, geological and
climatic factors, as well as their physical, acoustic and chemical conditions, including
those resulting from human activities inside or ouiside the area concerned. The
definition is broad and comprehensive, especially given the resource-directed
regulatory approach and the related instruments for LBMP regulation. The definition
of "environmental status" should assist in the regulation of the quality of marine
waters, and therefore facilitate effective regulation of LBMP. In terms of MSFD, "good
environmental status" means the environmental status of marine waters where these
provide ecologically diverse and dynamic oceans and seas which are clean, healthy
and productive within their intrinsic conditions, and the use of the marine environment
is at a level that is sustainable, thus safeguarding the potential for uses and activities

by current and future generations.'®” This comprehensive objective is aligned with

1013  Arl 1 ol ihe MSFD.

1014 Referto 2.3.2.

10§5 FEuropean Commssion 2009 hup-//ec.europa euv/environment/water/waler-framework/pdf/
water nole9 other water_leqislation.pdi.

1016 See 4.3.1.1(b) for the analysis of the regulatory instrument(s) prescribed by the Directive n
this contexl.

1017 Such a "good environmental status" should ensure that the slructure. functions and processes
of the constituent marine ecosystems, together with the associated physiographic, geographic,
geological and chmatic faclors, allow those ecosystems to function fully and to mantain their
resthence to human-induced environmenla! change. Marine species and habnats should be
prolected, human-induced decline of btodiversity should be preventied, and diverse biological
components should funclion in balance. Finally hydro-marphological, physical and chemical
properties of the ecosyslems, including those properties which result [rom human activities in
the area concerned, should support the ecosysiems as described above. Anthropogenic inpuls
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international best practice in terms of LBMP regulation,'”™ ensuring sustainable

development and the use and protection of the marine environment. **®

The regulatory scope encompasses all marine waters'

under national jurisdiction
(from a protection perspective), which includes coastal waters as defined under the
WFD,'”" which are regarded as "an integral part of the marine environment".'””® The
geographical scope of the marine environment to be protected is wide but does not
include the high seas. In terms of the activities and sources of poliution to be
regulated, it includes land and marine sources of pollution. The MSFD is not
restrictive in terms of the sources of pollution and/or impacts. It reters only generally
to “pressures and human activities". The geographical and material regulatory scopes
are rather comprehensive when assessed against international best practice.'®

However, the MSFD prescribes that the effect of its provisions should apply only to

of substances and energy. including noise, into the marne environment should not cause
poliution effects.

1018 As indicated in Chapler 2, inlernational best practice suggests the implementation of
1egulatory Instruments based on the "resource-directed approach” which is based on marine
environmenial quality objectives and standards. Such an approach is primarily focused on "the
quality of waler, biota or sediments that must be maintained for a desired level of quality and
intended use". Such regulatory instruments might involve the determination of "quality
objectives" (selting the maximum allowable pollution inpuls that will ensure that the desired
levels of environmental quality are met), standards based on “current ambient quality" (when
standards are set based on existing levels which must not be exceeded), or based on the
"dilution capacity/rale" (when dynamic characteristics of the receiving environment are used o
determine the rate and level of dilution and when consequently standards are derived from
measured parameters taken at given distances from the discharging source). They might also
include the selling of a "loading aliocation” (when allowable discharges are measured in terms
of the total allowable for an entire receiving environment, regardless of specific site qualily) or
“ambient qualily objectives”. Such measures might also involve the determination of a
“classificalion system" and/or a "reserve" for relevant water resources.

1019  Referto 2.3.3.

1020 In terms of At 3 of the Directive, "marine walers" means: (a) waters, the seabed and subsoill
on the seaward side of the baseline from which the extent of territorial waters is measured
extending to the ouimost reach of the area where a Member state has and/or exercises
jurisdictional rights, in accordance with the UNCLOS, with the exception of waters adjacent to
the countries and territories mentioned in Annex Il to the Treaty and the French Overseas
Departments and Collectivities; and coastal waters as delined by the WFD, their seabed and
their subsoil, in so far as particular aspects of the environmental stalus of the marine
environment are not already addressed through that Directive or other Community legislation.

1021  As far as coastal waters are concerned, the MSFD applies 1o coastal walers only o the extent
that activities are no! covered by the WFD or other Communily legisiation. Marine internal
waters ke the Etang de Berre 1n France are regulated by the WFD. Hildering, Keessen and
Van Rijswick 2009 Utrecht Law Review 2009 92.

1022 Arl 4.

1023 Referio 2.3.2.
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Member states which have marine waters,'” a provision which could limit the
effectiveness of LBMP management in the region, as LBMP also might originate from
activities based inland in non-coaslal states and pollution from non-coastal states

which share a watershed basin wilh coastal states.'”
4.3 Relevant regulatory instruments

The WFD and MSFD introduce direct and indirect regulatory instrumenis to achieve
these regulatory objectives, most of which are directly relevant to the regulation of
LBMP. This section aims at presenting such instruments and providing a critical

assessment of each of them.
4.3.1 Direct regulatory instruments

The WFD and MSFD prescribe instruments based on the resource-directed
approach, the sources-directed approach, and planning management. Some of the

regulatory instruments prescribed by the WFD and MSFD are very similar.
4.3.1.1  Instruments based on the resource-directed approach'®®

The WFD and MSFD prescribe a variety of instruments based on the resources-
directed approach, including the determination of environmental objectives, quality
standards, good environmental status and environmenial targets, which are

generically speaking in accordance with international guidance in this context.'*?’

1024  An 2 of the MSFD and paint 15 of the Preamble. which states that not all Member stales have
marne walers as defined in the Directive and, therefore, the effect of the provisions of the
MSFD which exclusively address Member slales which have marine waters should be limited
to those Member slates.

1025 Reterto 2.3.2 and 2.3.3 for further informabion on bes! practice regarding the regulalory scope
and objectives of the regulatory regime in the coniexl of LBMP.

1026 Sce 2.3.4.1 for further tnformauon aboul insiruments based on lhe resource-directed
approach.

1027 Relerto 2.3.4.1
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a. "Environmental objectives"” and "quality standards" in the WFD

The WFD introduces "environmental objectives" as the main regulatory instruments
based on the resource-directed regulatory approach.'™ In terms of environmental
abjectives, the WFD refers to "good surface water status" for all surface waters
(including coastal and marine waters)'** and to "good ecological potential" and "good
surface water chemical status"'®™’ for internal surface water, coastal waters and
transitional waters (it includes territorial waters in the assessment of chemical status.)
This resource-directed instrument is relevant in the context of LBMP regulation.
“Good chemical status" is defined in terms of "compliance with all the quality
standards established for chemical substances" at a European level. The WFD
prescribes a review mechanism for these standards and also provides for the
establishment of new ones, using a ‘prioritisation mechanism for hazardous
chemicals".'' (dealing with regulatory instruments based on the sources-directed
regulatory approach) to ensure a minimum chemical quality in the European waters.
Two types of environmental quality standards are set for priority substances: "annual
average concentrations" and "maximum allowable concentrations".'®? Annex V of the
WEFD provides detailed information regarding the determination of "good ecological

status" for each category of surface water bodies. The determination of "good

1028 “An imporiant feature of the WFD is lhat it is strongly purpose-oriented, in the sense that
achieving lhe aims of the Directive lakes priorily, and this also includes its lurther legal
elaboration. The goals are defined more concretely in the environmenial objectives of Art 4 in
the WFD". Hildering, Keessen and Van Rijswick 2009 Ulrecht Law Review 30. Also see Chave
The EU waler framework directive Chapter 7 and Page and Kaika The EU waler framework
directive 4.

1029  Arl 4 of WFD. "The final objective is to achieve the 'good status' of European waters by 2015.
The legally vague concept of ‘good status' 1s defined further in the annexes to the Directive. A
distinction is made between the good status of groundwaler and that of surface waters. Good
status can be divided into a chemical component, which applies 1o both groundwaler and
surface waters, and an ecological component, which refers 10 just surface waters". Hildering,
Keessen and Van Rijswick 2009 Utrecht Law Review 90.

1030  Art 4 of WFD prescribes that Member states shall prolect and enhance all artfficial and heavily
modified bodies ol water, with the aim of achieving good ecologica! potential and good surface
water chemical status at the latest 15 years from the date of eniry into force of the Directive.

1031  See 4.3.1.2(d).

1032  The former protects against long-term chronic pollution problems, and the laiter against shorl-
term acute pollulion. Member states are responsible for monitoring the concentralions of
priosity substances in surface waters as part of their moniloring programmes. European
Commission 2009 htip://ec.europa.eu/environment/water/water-framework/pdf/water note8
chemical _pollution.pdf.
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ecological status" should take into consideration the quality of the biological
community, the hydrological characteristics and the chemical characteristics.’* The
Directive prescribes that common definitions for the status of water in terms of quality
and, where relevant for the purposes of environmental protection, quantity should be
established as "an ancillary element in securing good water quality” and serving the
"objective of ensuring good quality"."* The WFD indicates that in cases where a
body of water is so affected by human activity or its natural condition is such that it
may be "unfeasible or unreasonably expensive' to achieve good status, "less
stringent environmental objectives may be set on the basis of appropriate, evident
and transparent criteria, and all practicable steps should be taken to prevent any
further deterioration of the stalus of waters".'™ The approach is flexible. It takes into
consideration local characteristics and implementation costs related to achieving the

environmental objective.'®®

tn compliance with the provisions of the WFD, a Schéma Directeur d’Aménagement
et Gestion de I'Eau (SDAGE) as prescribed by French legislation,’™” must set the

quality and quantity objectives for each category of water resources (including

1033 As no absolute sltandards for biological quality can be sel which wil apply across the
GCommunity, because of ecological variability, the controls are specified as allowing only a
slight departure from the biological community, which would be expected in conditions of
minimal anthropogenic impact. A set of procedures is provided for identifying that point for a
given body of water, and establishing particular chemical or hydromorphological standards to
achieve i, together with a system for ensuring that each Member state interprets the
procedure in a consistenl way (lo ensure comparabilily). The system is somewhat
complicated, but this is inevitable given the extent of the ecologicat vanability and the large
number of parameters which must be deall with. See Annex V of lhe WFD.

1034  Point 19 ot the Preamble of the WFD.

1035 Point 31 of the Preamble and Ar 4.

1036 However, Hildering, Keessen and Van Rijswick 2008 Ulrecht Law Review 91, argue that "an
undersiandable and correct use of the WFD exemptions in upstream states wili result in more
difficulties for downstream states in reaching the goals and standards that foliow from the
Water Framework Directive, and last bul cenlainly not least, in reaching the goal of a proper
prolection of the marine environment". The Directive also recommends that technical
specifications should be laid down to ensure a coherent approach in the Community. Crileria
for the evaluation of water status are an important step forward. The adaptation of certain
technical elements 10 technical development and the standardisation ol monitoring, sampling
and analysia methods should be adopled by commitiee procedure. To promole a thorough
underslanding and consislent application of the criteria for the charactensation of the nver
basin districts and the evaluation of water stalus, the Commission may adopt guidelines on the
apptication of these crilerna.

1037 Referto 3.6.3.
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coastal waters) in order to reach a good chemical and/or ecological state and to

prevent water deterioration.

b.

"Good environmental status" and "environmental targets" in terms of the
MSFD

In terms of regulatory instruments based on the resource-directed approach, the

MSFD emphasises the importance of adaptability and flexibility, specifying that:

In view of the dynamic naiure of marine ecosystems and iheir natural
variability, and given that the pressures and impacls on them may vary with
the evolvement ol different patterns of human activity and the impact of
climate change, it is essential to recognise that the determination of good
environmental status may have lo be adapted over time. Accordingly, it is
appropriate that programmes of measures for the protection and management
of the marine environment be flexible and adaptive and take account of
scientific and technological developments. Provision should therefore be
made for the updaling of marine sirategies on a regular basis.

The Directive requires determination of "good environmental status"'®® for the waters

concerned, and the establishment by 15 July 2012 of a series of environmental

targets and associated indicators regarding physical and chemical features, habitat

1038

The Directive defines ‘environmental status' as the overall state of the environment in marine
waters, laking inlo account the structure, function and processes of the constituent marine
ecosystems together wilth natural physiographic, geographic, biological, geologicai and
climatic factors, as well as physical, acoustic and chemical condilions, including those
resulting from human activities inside or outside the area concerned. The Directive also
defines "good environmental status” as the environmental status of marine waters where these
provide ecologically diverse and dynamic oceans and seas which are clean, healthy and
productive within their intrinsic conditions, and the use of the marine environment is at a level
that is sustainable, thus safeguarding the potential for uses and aclivities by current and future
generations, i.e.:

(a) the structure, functions and processes of the constituent marine ecosystems, together
with the associated physiographic, geographic, geological and climalic factors,
allowing those ecosystems 10 function fully and to maintain their resilience to human-
induced environmental change. Marine species and habitals are protecled, the
human-induced decline of biodiversity 1s prevenled and diverse biological components
function in balance;

(b) hydro-morphological. physical and chemical properties of the ecosystems, inctuding
those properties which resull from human aclivities in the area concerned, supporl the
ecosyslems as described above. Anthropogenic inputs of substances and energy,
including noise, into the marine environment do not cause pollution effects. The
Directive specifies that "good environmental status"” shall be determined at the level of
the marine region or subregion as referred fo in Art 4, on the basis of the qualilative

descripiors in Annex I. It also indicates that adaptive management on the basis of the
ecosystem approach shall be applied with the aim ol attaining good environmental
status.
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types, biological features and hydro-morphology.'“" Such environmental targets and
associated indicators for marine waters should assist in achieving good
environmental status in the marine environment, taking into account the indicative
lists of pressures and impacts as identilied in the MSFD.™° In this context, Hildering
Keessen and Van Rijswick'®"' note that the legal regime established by the MSFD is
comparable with the WFD in many respects. They comment, however, that contrary
lo the WFD, "the MSFD uses environmental targets instead of environmental quality
standards", which has the consequence that "the legal obligation following from the
MSFD is therefore an obligation of best effort” rather than of resulls. Member states
should take the necessary measures lo achieve or maintain good environmental
slatus in all marine waters by 2020'°* and to protect the resource base upon which
marine-related economic and social activilies depend. The MSFD sets out qualitative

10ba3

descriptors to determine good environmental stalus, including reference to

1039  An 9 of the MSFD.

1040 See Appendix 3 for further informalion.

1041 Hildering, Keessen and Van Rijswick 2009 Utrecht Law Review 93.

1042  Art 1 of the MSFD. The Directive makes provision for two special exemplions 1o this
requirement. "The first special case refers to the situation where it is impossible for a Member
state to meet s environmental largels because of action or inaction for which the Member
stale concerned is not responsible, or because of natural causes or force majeure, or because
of aclions which thal Member stlate has ilself taken for reasons of averrnding public interest
which outweigh the negalive impact on the environment, or because natural conditions do not
allow limely improvement in the slalus of marine waters. The Member state concerned should
substantiate why it considers thal such a special case has arisen and ideniify the area
concerned, and should lake appropriate
ad-hoc measures wilh the aim of confinuing to pursue the environmental targets, preventing
tunther detenoration In the status af the marnne walers allected, and mitigaling the adverse
rmpact within the marnine region or subregion concerned. The second special case refers 10 the
siluation where a Member stale idenlifies an issue which has an smpact on the environmental
status of its marine waters, perhaps even of the enlire marine region or subregion concerned,
bul which cannot be tackled by measures laken at national level or which Is linked to another
Community policy or to an inlernational agreemenl. In such a case, arrangements should be
made 10 inform the Commission of this within the framework of notification of programmes or
measures and, where Community action is needed, to make appropriate recommendations (0
the Commission and the Council. However, the flexibillly introduced for special cases should
be subject to control at Community level. The system of the MSFD, however, 1s more realisiic
than that of the WFD, since it offers the possibilily to invoke an exemption when action or
inaction 1s concerned for which the Member stale in question is not responsible”. Hildering,
Keessen and Van Ryswick 2009 Utrecht Law Review 93,

1043  As slaled in Annex | of the Direclive, biological diversity 1s maintained; non-indigenous species
infroduced by human aclivites are at levels that do nol adversely aller the ecosystems:;
populations of all commercially exploned fish and shellfish are within safe biological imits,
exhibing a populalion age and size distnbulion that 1s indicative of a healthy stock; all
elements of the marine food webs. 1o the exlenl that they are known, occur al normal
abundance and diversy leveis capable of ensuring the long-lerm abundance of the species
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biological diversity; non-indigenous species; fish populalion and commercial
exploitation; marine food webs; human-induced eutrophication; sea-floor integrity; the
alteration of hydrographical conditions; concentrations of contaminants; contaminants
in fish and other seafood; marine litter; and the introduction of energy. The MSFD

1044

also provides an indicative list'™" of elements/features of marine water and marine
environment which should assist the determination of environmental status and
monitoring process. A list of characleristics as encompassed in the MSFD should be
considered in the development of environmental targets.'™ The environmental

targets should be accompanied by indicators and timeframes.'®®

and the retention of their full reproductive capacity; human-induced euirophication is
minimised, especially adverse effects thereof, such as losses in biodiversity, ecosystem
degradalion, harmful algae biooms and oxygen deficiency in bottom wailers; sea-floor integrily
is at a level that ensures thaf Ihe structure and functions of the ecosystems are safeguarded
and benthic ecosystems, in particular, are not adversely alfected; permanenl alteration of
hydrographical conditions does not adversely affect marine ecosystems; concentrations of
contaminants are at levels not giving rise to pollution effects; contaminanis in fish and other
seafood for human consumption do not exceed levels established by Community legisiation or
other relevant standards; properlies and quantities of marine litter do not cause harm to the
coastal and marine environment; and the introduction of energy, including underwater noise, is
at levels that do not adversely affect the marine environment. Also refer 1o Art 10 of the MSFD.

1044  Iniable 1 of Annex Il of the MSFD.

1045  As per Annex IV of the MSFD, the indicalive list of characleristics 1o be taken inlo account for
setting environmental targets includes adequate coverage of the elements characterising
marine waters under the sovereignty or jurisdiction of Member states within a marine region or
subregion; the need 10 set targets establishing desired conditions based on the definition of
good environmental stalus; the establishment of measurable targets and associated indicalors
that allow for monitoring and assessment; the establishment of operational targets relating to
concrete implementation measures to support their achievement; the specification of the
environmentat slalus to be achieved or maintained and the formulation of that status in terms
of measurable properties of the elemenis characterising the maring waters of a Member state
within a marine region or subregion; consistency in the set of targets; the absence of conflicts
between them; the specification of the resources needed for the achievement of targets; the
formutation of targets, (ncluding possible interim targets, with a timescale for their
achievement; the specification of indicators intended to monilor progress and guide
management decisions with a view to achieving targels; where appropriate, the specification of
reference points (1arget and imit reference points); the paying of due consideration to social
and economic concerns in the setting of targets; the examination of the sel of environmental
targels, associated indicators and limit and target reference points developed in the light of the
environmental objeclives, in order to assess whether or not the achievement of the targets
would lead the marine waters faling under the sovereignty or jurisdichon of Member states
wilhin a marine region to a status malching them; and the compatibility of targets with
objectives to which the Community and its Members states have committed themselves under
relevant international and regional agreements, making use of those thal are most relevant for
the marine region or subregion concerned with a view to achieving the environmental
objectives.

1046  An 10 of the MSFD.
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The provision for the determination of "good environmental status" and
"environmental targets" associated with prescribed indicators and timeframes is
aligned with international best practice for LBMP regulation in terms of regulatory

instruments based on the resource-directed approach.'®”

France will have to determine good environmental status for the waters concerned,
and establish a series of environmental targets and associated indicators as
prescribed by MSFD before 2012. It is currently unclear if such instruments will be
incorporated in the SDAGE, but that will most probably it be the case, to ensure the

integrated and cohesive regulation and management of water resources.
4.3.1.2 Instruments based on the sources-directed approach

The WDF and MSFD prescribe various regulatory instruments based on the sources-
directed approach, including programmes of measures, the "combined approach for
point and diffuse sources", and the determination of priority substances, standards

and guidelines.

a. Instruments provided by the "Programme of measures" in terms of the WFD

Most of the main regulatory instruments based on the sources-directed approach
prescribed by the WFD will be incorporated in the "programme of measures"'™® which

should provide for the implementation of:

The necessary measures to prevent deterioration of the status of all bodies of
surface water, shall protect, enhance and restore all badies of surface water,
with the aim of achieving goad surface water status at the latest 15 years after
the date of entry inta force of this Directive. "

The programme of measures can actually be regarded as a combined regulatory
instrument combining various types of direct regulatory instruments. Most of the
measures to be included in the programme should progressively reduce pollution

from priority substances and give rise to the halting or phasing out of the emission,

1047  Relerio 2.3.4.1 for further information on best practice in this context.
1048 Also see Chave The EU water framework directive Chapter 8.
1049  Ant 11 of the WFD.
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discharge and loss of such priority hazardous substances. Most of these instruments
are based on the sources-directed approach.'®® In terms of the measures to be
adoptled and implemented, the WFD distinquishes between "basic measures" and
"supplementary measures".'®' The "basic measures” could include a requirement for
the prior regulation of emissions/pollution, a prohibition, prior authorisation, or
registration based on general binding rules, and/or emission controls for the
pollutants concerned. Such measures should address point and diffuse sources.
They should also ensure the general maintenance of ithe hydromorphological
condition of the bodies of water, in alignment with the achievement of the required
ecological status or good ecological potential. The WFD prescribes that Member
states shall take all appropriate steps in implementing such measures "not to
increase [the] pollution of marine waters", and the application of the measures taken
may on no account lead, either directly or indirectly, to the increased pollution of
surface waters or the environment as a whole.'®? Such a provision is imporant as it
demonstrates the interrelationship between the different water bodies, especially in
terms of pollution movement. It also demonstrates that the WFD strives to avoid a
"shift" of pollution from one medium to another, or from one water resource to
ancther, and seeks ultimately to reduce pollution at source. The Direclive identifies
other measures as potential "supplementary" measures, some of which are based on
the sources-directed regulatory approach, which Member states within each river
basin district may choose to adopt as pan of their programme of measures.'”™ This
enables states to determine the most adequate mix of regulatory instruments,

according to their local circumstances.

1050 Art 11 of the WFD.

1051  Art 11 of the WFD.

1052 Ant 11.6 of lhe WDF.

1053 "Supplementary" measures might include: legislative instruments; administrative instruments;
economic or fiscal instruments; negotiated environmental agreements; emission controls;
codes of good practice; recrealion and restoration of wetlands areas: abstraclion controls;
demand management measures, inter alia, promotion of adapted agricultural production such
as low water requiring crops in areas affected by drought: efficiency and reuse measures, inter
alia, promotion of waler-efficienl technologies in industry and water-saving irrigation
techniques; pollution slrategies; construction projects; desalination plants; rehabilitation
projects; artificial recharge of aquifers; educational projecis; research, development and
demonstration projects; and olher relevant measures.
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The Directive also prescribes that the European Parliament and the Council shall
adopt "specific measures against pollution of water by individual pollutants or groups
of pollutants presenting a significant risk to or via the aquatic environment, including
such risks to waters used for the abstraction of drinking water"."™* Such measures
shall be aimed at "the progressive reduction of priority hazardous substances" and/or
at "the cessation or phasing-out of discharges, emissions and losses".'™ The WFD
states that substances shall be prioritised on the basis of risk to or via the aquatic
environment.'™ Such a risk-based approach is very relevant in the context of
LBMP.'"">" The prioritisation process is also aligned with international best practice in
terms of LBMP regulation.'™ The Directive prescribes instruments and measures
which shall assist in the identification of the appropriate, cost-effective and
proportionate level and combination of product and process controls for both point

1059

and diffuse sources.

As prescribed by French law,'*® a SDAGE must contain a programme of measures
which is aimed at attaining the set environmental objectives, in compliance with the

provisions of the WFD.

1054  Arl 16 of the WFD.

1055 An 16 of the WFD.

1056  Such risks prioritisation should be identified by: risk assessment or targeled risk-based
assessmenl (lo be carried oul as per European legislation) focusing solely on agquatic
ecotoxicity and on human toxicily via the aquatic environment. The WFD enables a faster
prioritisation procedure, when required due to time conslrainls imposed by the quality
objectives related target dale, where substances are 1o be prioritised for action are identified
by a simplified risk-based assessmenti procedure based on scientific pnnciples taking
particular account of: evidence regarding the intrinsic hazard of the substance concerned, and
in particular its aquatic ecotoxicity and human toxicity via aquatic exposure routes,
environmental contamination, and other proven factors which may indicale the possibility of
widespread environmental contamination, such as production or use volume of the substance
concerned, and use patterns.

1057 Reler102.3.4.1.

1058 Reler 0 2.3.6.

1059 It should also take account of EC-wide uniform emission limit values for process controls. The
WFD provides for Community-based level of process controls which may be eslablished on a
sector-by-sector basis.

1060 Referto 3.6.3.
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D. Instruments provided by the "Programme of measures"” in terms of the MSFD

It is important to recall that the provisions of the MSFD are aimed only at
consolidating and complementing (and not replacing) the provisions of the WFD. The
"programme of measures" required in terms of the MSFD should therefore
complement the one required in terms of the WFD., The MSFD requires the
development, by 2015 at the latest, of a programme of measures designed to

1061

achieve or maintain good environmenial status. Most of the main regulatory
instruments based on the sources-directed approach will be incorporated in the
"programme of measures", but as previously said, the programme in itself can be
qualified as a combined direct regulatory instrument. The eniry into operation of the
programme of measures should happen by 2016 at the latest.'” The MSFD
prescribes that Member states shall ensure that "measures are cost-effective and
technically feasible, and shall carry oul impact assessments, including cost-benefit
analyses, prior to the introduction of any new measure"."™® Such a prescription is
very relevant in terms of LBMP and relates to the concept of BAT and BEP. Member
states shall also consider the impact of their programmes of measures on waters
beyond their marine waters in order to minimise the risk of damage to, and if possible
have a positive impact on, those waters. As previously stated in terms of the WFD,
this MSFD ailso sirives to avoid a shift of pollution from one medium to another, or

from one water resource to another. This programme of measures should contain'®’

1061  Art 13 of the MSFD. Member states shall, in respect of each marine region or subregion
concerned, identify the measures which need to be taken n order to achieve or maintain good
environmental status.

1062 it has therefore not yet been implemented in France.

1063  Art 13 of the Directive.

1064 In terms ol Annex Vi of the MSFD a programme of measures may contain the following
measures/instruments: input controls (management measures that influence the amount of a
human activity that 1s permitted); output controls (management measures thal influence the
degree of perturbation of an ecosystem component that is permitted); spatial and temporal
distnbution controls (management measures ihat influence where and when an aclivity is
allowed fo occur); managemeni coordination measures (l0ols to ensure thal management 1s
coordinated), measures to improve the traceabilly, where feasible. of marine pollution;
economic Incentives {management measures which make 1t in the economic interast of those
using the marine ecosystems to act in ways which help to achieve the good environmontal
stalus objective); mitigation and remediation tools; management {ools which guide human
activities lo restare damaged components of marine ecosystems; and communication,
stakeholder involvement and raising public awareness-related lools.
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input controls (management measures that influence the extent of a human activity
that is permitted) and mitigation and remediation tools (management tools which
guide human activities to restore damaged components of marine ecosystems). Such
measures can be assimilaled to regulatory instruments based on the sources-
directed approach.'®® However, the provisions of the MSFD are rather vague and do
not provide very specific guidance on the types of instruments most suitable in this

context,

France will have to develop such programmes of measures in terms of the MSFD. It
is currently unclear if the programmes of measures will be incorporated in the
SDAGE, but this will most probably be the case to ensure integrated and cohesive

regulation and management of water resources.

C. The "combined approach for point and diffuse sources" in terms of the WFD

The WFD introduced an innovative instrument based on the sources-directed
regulatory approach, namely "the combined approach for point and diffuse
sources"."** This approach considers pollution in terms of what is released into the
environment (the sources-directed regulatory approach) and the resilience of the
receiving waters (lhe resource-directed regulatory approach).'® In terms of point
sources the WFD prescribes the following instruments which are based on the
sources-directed approach: emission controls based on BAT™ and relevant

emission (imit values which are aligned with international best practice in terms of

1065 Annex V! of the Directive. The programmes of measures have lo take into account relevant
measures required under EC legisiation, in particular the WFD, the Urban Waste-Water
Drective and the Bathing Water Quality Directive, as well as the European legisialion on
environmental quahly slandards in the flield of waler policy. Arl 13(2) of the MSFD. However,
measures which are oblgatory under the Nitrates Directive do not have to be pan of the
MSFD's programme of measures. despite the fact ihat poilution of the marine environment 1s
seriously threatened by nitrates or agriculture, Hildering, Keessen and Van Rijswick 2009
Utrecht Law Review 93.

1066 Art 10 of the Directive. Also see Chave The EU waler framework directive Chapler 8, and
Hildering, Keessen and Van Ryswick 2009 Uirecht Law Review 91. “The WFD s the
amalgamation of Iwo existing pollution control siralegies: environmenial quality standards
(EQS) and emission limit values (ELVs)". Page and Kaika The EU water framework directive
4.

1067 European Commission 2009 bhttp:/ec.europa.eu/environment/water/water-framework/ pdf/
water note8 chemical polluton pdi.

1068 Based on Art 10 of WFD.
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LBMP regulation.'™ For diffuse impacts/non-point sources, the WFD prescribes the
use of appropriale BEP"" which are also aligned with international best praclice in
terms of LBMP requlation.'””' The Directive also specifies that BATs, BEPs and other

relevant measures should take into consideration existing European legislation.'?’*

In terms of French law, the programmes of measures which have 10 be set in the
SDAGE incorporate to some extent "the combined approach for point and diffuse

o7y

sources .

d. Determination of priority substances in terms of the WFED

Anticle 16 of the WFD sets out a "Strategy against pollution of water”, outlining the
steps to be taken in terms of water pollution management. The first step involved the
establishment of a list of priority substances, which became Annex X of the WFD.
The current position is that Annex !l of the Directive on Priority Substances (Direclive
2008/105/EC) will replace Annex X of the WFD.'"* 33 substances or groups of
substances are on the list of priority substances, and 13 are designated as priority
hazardous substances due to their persistence, bicaccumulation and toxicity.'*” The
Directive sets the limils on concentrations in surface waters of the 33 priority

1076

substances and eight other pollutants. Two types of environmental quality
standards are sel for priority substances: "annual average concentrations” and
"maximum allowable concentrations”. The "limit values" and "quality objectives"

established in terms of the Directive on pollution caused by certain dangerous

1069 See 2.3.4.1(c).

1070 Based on Art 10 of WFD.

1071 See 2.3.4.1(c).

1072 Including the IPPC Directive; Urban wasle-water treatment Directive, Nitrates Directive;
Bathing Waler Directlive; Birds Directive: Drinking Water Directive; Seveso Direclive: EIA
Directive; Sewage Sludge Directive; and Habitats Directive.

1073 Relerto 3.4.2 2.

1074 European Commission 2009 hitp://ec.europa cu/envirgniment/water/water-framework/pd!/
waler note8 chemical pollution.pat.

1075 Prority hazardnus substances are those priority suhstances which are foxic, persistent and
liable 10 bio-accumulate (PB8Ts), and other substances or groups ol substances of high
concern. The rationale for their selection relales 1o their behaviour in the enviranment.

(REACH follows a similar approach). European Commission 2009
hitp://ec europa.eu/environment/water/water-framework/pdf/water noteg8 chemical pollu
tign.pdf.

1076  Also see Chave The EU water framework directive Chapter 8.
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substances discharged into the aquatic environment of the Community"” are to be
used to determine the emission limit values and environmental quality standards
required in terms of the WFD. Other emission limit values are also established in
terms of other Directives.' Annex VIl of the WFD provides an indicative list of the
main pollutants.'®” This regulatory approach, and the proposed mix of direct-sources
based instruments and measures are aligned with guidance from international best

108U

practice in terms of LBMP regulation.

In compliance with the provisions of the WFD, French law also prescribes specific
regulatory instruments for specific substances.’™' It also implements a national

1082

programme of action regarding water pollution from dangerous substances.

e. Standards and guidelines

The WFD and MSFD provide'® various secloral standards and guidelines to assist
the development of direct and indirect regulatory instruments related, for exampie, to
the monitoring of the ecological and chemical status of surface waters, the
classification ang presentation of the ecological slatus, the presentation of the results
of the monitoring, the assessment of impacts and status, economic analysis, the
monitoring of quality elements, the setting of chemical quality standards, and the
determination of water quality status (high, good, moderate). Such standards relate to

both direct and indirect regulatory instruments, and are mainly aimed at ensuring a

1077 Dueclive 76/464/EEC of 4 May 1976.

1078 The Mercury Discharges Direclive (82/176/EEC), the Cadmium Discharges Directive
(83/513/EEC): the Mercury Direcltive (84/156/EEC); he Hexachlorocyclohexane Discharges
Directive (84/431/EEC); and the Dangerous Substance Discharges Directive (86/280/EEC).

1079 Organohalogen compounds and substances which may form such compounds in the agualic
environment; organophosphorous compounds; organotin  compounds; substances and
preparations, or the breakdown products of such, which have been proved 10 possess
carcinogenic or mutagenic properties or properties which may alfecl steroidegenic. thyroid,
reproduction or other endocrine-refated functions in or via the aquatic environmeni; persistent
hydrocarbons and persistent and bioaccumulable organic toxic substances; cyanides; metals
and their compounds; arsenic and its compounds; biocides and plant prolection products;
materials n suspension; subslances which contribule to eulrophication (in particular, nitrates
and phosphales); substances which have an unfavourable influence on the oxygen balance
(and can be measured using parameters such as BOD, COD, etc).

1080 Referio 2.3.4.1.

1081 Relerto 3.4.2.3.

1082 See 3.4.2.3.

1083 in their respective Annexes.
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minimum level of consistency within the EU. They should facilitate the development
of the specific regulatory instrument they relate to, for example monitoring
programmes, the classification system or the quality standards. There are no
standards in terms of the source-directed instrument, which could be considered as a
regulatory weakness. As suggested by international best practice in terms of LBMP
regulation, standards and guidelines are important regufatory instruments, but mainly

1081

in terms of source-directed measures.
4.3.1.3 Regulatory instruments based on planning management

The WFD and MSFD prescribes specific planning instruments related to water use
designation and management, river basin management, marine eco-regions and

marine protected areas.

a. Water use designation and management

The WFD promoles sustainable water use to ensure long-term protection of water
resources. It does not, however, prescribe specific regulatory instruments regarding

water use determination and management. The WFD states that:"*

Marine strategies shall apply an ecosyslem-based approach 1o the
management of human activities, ensuring that the collective pressure of such
activities is kept within levels compatible with the achievement of good
environmental status and that the capacity of marine ecosystems to respond
lo human-induced changes is not compromised, while enabling the

1084 As indicated in Chapter 2, regulatory instrtuments based on the "sources-directed approach”
commonly strive to directly regulate pollution at source, and are especially relevant for point
sources. Such an approach is generally based on the “emissions control concept. Regulatory
instruments based on the “sources-direclted approach" might involve the development of
technology-based standards, which might include the "best practicable technology", or the
"best available lechnology" (BAT). or the "as low as reasonably achievable” approach, or the
"zero discharge approach". The requlatory approach based on emissions conlrols might also
include the development of regional emissions standards. Some of the main regulalory
instruments in this conlext might include discharge authorisation and associated
standards/conditions, guidelines, a code ol practice, permits, equipments standards, general
and specific standards, certification, product controls (phasing out, regulated specification, use
requirements), market-based instruments, the emissions contro! of point sources, BAT, BEP,
emissions hmils, substances bans, substances phasing out, products and substances
registries, guidelines for specific activities in terms of pollution and waste managerment,
specification of the requirements for the discharge of effluent, and the lisling of priority
substances and activities.

1085 An 1 of the WFD.
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sustainable use of marine goods and services by present and future
generations.

This approach might not be the most effective as it does not provide for the
management and rationalisation of water use. It does not facilitate a proactive
allocation and control of water use. The WDF also emphasises the importance of the
economic value attached to water use and indicates the importance to base
decisions on a clear knowledge of the different uses of water and their potential
implications, from an economic, social and environmental perspective.'® Overall, it is
considered that the MSFD is rather vague on this specific matter.'"™ It can be
concluded that the regulatory instruments prescribed in WFD and MSFD for the
determination and management of uses could be improved to provide guidance to
Member states in managing water uses in the context of sustainable development.
Such guidance could provide information on how to classify the uses, allocate them
adn manage them in a sustainable way. It could also provide guidance on the way to
manage conflicts of uses or changes in uses to ensure better and more sustainable

use of the resources on the long term.

b. River basin management

In terms of planning instruments, one of the most important prescribed by the WFD is
"river basin management".'®® As previously stated,’® the "river basin management"
approach enables decisions to be taken as close as possible to the location where
water is affected or used. In terms of the WFD, Member states have to identify the

individual river basins within their national territory and assign them to individual river

1086 Own inlerpretation, based on a review of the relevant provision of the WFD.

1087 In terms of the MSFD, the achievement a "good environmental status” means that the marine
waters are clean, healthy and productive within their intrinsic conditions, and that the use of
the marine environmenl is at a level thal is sustainable, thus safeguarding the potential for
uses and activities by current and future generations.

1088 Art 3 of the WFD. "As the chosen approach is based on river basins and the prolection of
surface waters as well as groundwater, the protection of the soil and ground also fall within the
scope of the Directive. That 1s the most important contribution of the WFD in dealing with the
protection of the marine environment against land-based pollution”. Hildering, Keessen and
Van Rijswick 2009 Utrecht Law Rewview 90. For further informalion also see Holzwarth 2002
Water Science and Technofogy 105-112 and Moss 2004 Land Use Policy 85-95.

1089 See 2.3.4.1.
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basin districts.'™ It is also indicated that small river basins may be combined with
larger river basins or joined with neighbouring small basins to form individual river
basin districts, where appropriate.'®' The Directive prescribes that coastal waters
shall be identified and assigned to the nearest or most appropriate river basin district

or districts, "

creating a link between fresh water and marine waters, facilitating
integrated management based on the ecosystem approach.'™ A river basin
management plan should be developed for each basin.'*** Section Vil of the Directive
prescribes the main elements to be covered by such a plan.'™ In terms of EIA and
activities management, the WFD makes a direct reference to other relevant
Directives, in particular the EIA Directive describing the assessment of the

environmental impact of activities, as previously stated.

1090 Ar 3 of the WFD. River basin districts consist of "an entirely of associated walers, including
surface walers, groundwaler and coastal waters, and can extend up to a kilometre from the
baseline into the marine area or to where the marine waters are substantially influenced by
freshwater flows". Hildering, Keessen and Van Rijswick 2009 Ulrecht Law Review 90.

1091  Ant 3 of the WFD.

1092 An 3 of the WFD.

1093  Also referto 2.3.1.

1094  Art 13 of the WOF.

1095 Including as the main items a general descriplion of the characteristics of the river basin
district; a summary of significant pressures and the impact of human activity on the status of
water (an estimation of point-source pollution, an estimation of diffuse source poliution
including a summary of land use, an estimation of pressures on the quanlitative status of water
including absiractions, an analysis of other impacts of human activity on the status of water);
an identification and mapping of prolecled areas; the mapping of the monitoring networks
established and a presentation in map form of the resulls of the monitoring programmaeas; a
listing of the environmental objeclives; a summary of the economic analysis of water use; a
summary of the programme or programmes of measures, including the ways in which the
objeclives estabtished under Art 4 of the WFD are thereby 1o be achieved; a summary of the
measures required to implement Community legislation for the protection of water; the drafting
of a report on Lhe practical steps and measures taken to apply the principle of recovery of the
costs of water; a summary of the controls adopled for point-source discharges and other
activities having an impact on the status of waler; a summary of the measures taken regarding
priority substances; a summary of the measures taken to prevent or reduce the impact of
accidental pollution incidents; a description of the details of the supplemenlary measures
identified as necessary in order to meet the enviconmental objectlives; a description of the
details of the measures laken to avoid an increase in the pollution of marine waters; the
drafting of a register of any more detailed programmes and management plans for the river
basin district dealing with particular sub-basins, sectors, issues or water types, together with a
summary of their contents; a summary of the public information and consulfation measures
taken, their results and the changes to the plan made as a consequence; and a listing of
competenl authorities.
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In order to comply with the provision of the WFD on this matter, French law has
established specific river basin districts'*® and requires the development of a SDAGE

for each of them'®” equivalent lo a management plan as prescribed by the WFD.

c. Marine eco regions and marine strategies'**

The MSFD requires each Member state to develop a marine strategy, which should
be customised to the needs and requirements of its marine waters and which should
"reflect the overall perspective of the marine region or subregion concerned".'™

1100

Marine strategies encompass various stages and predelermined sleps which

should lead to the development and implementation of a programme of measures'"’
designed to achieve or maintain good environmental status. The MSFD specifies that
Member states are not required 1o take specitic steps where there is no significant
risk to the marine environmeni, or where the cosis would be disproportionate taking
account of the risks to the marine environment. In implementing the obligations
flowing from the MSFD, Member slates are to take due account of the various marine
regions or sub-regions located within the European Union.''*> Member states should
cooperate to ensure the coordinated development of marine stirategies for each
marine region or sub-region. They have to ensure that measures are coherent and
coordinated across that marine sub-region."”” In addition, as pollution from tand-
based sources ariginates not only from Member states which have marine waters,

the MSFD ‘"obliges all Member states of the European Community that could

1096 See 3.4.3.2.

1097 See 3.6.3.

1098 "The ecoregion concept {ulfils the goal of independence from political borders ang that this
concept can be used in Europe for )/mplementing the Water Framework Directive”. See Moog,
Schmidt-Kioiber et al 2004 Hydrobiologia 21-33.

1099  Art 5 of the MSFD.

1100 Including resource- and sources-direcled measures and instruments, direct and indirect
instruments.

1101 As spectied in 4.3.1.2(b) above.

1102 Art 4{1) MSFD. These reglons and sub-regions are in accordance with those employed in
relevant regional sea conventions. The Medilerranean Sea constitutes a marine region {Art
4(1) MSFD), which is further divided inlo sub-regions: the Western Mediterranean Sea, the
Adriatic Sea, the lonian Sea and the Central Mediterranean and Aegean-Levantine Sea.
Hitderning, Keessen and Van Rijswick 2009 Utrecht Law Review 93.

1103 Arl 5.2 of the MSFD.
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influence the pollution of the marine regions to take all necessary measures to avoid

no1pa

such pollution".

France will have to ensure the development of such marine strategies by the

requested timelines."''”

d. Marine protected areas

Marine protected areas are not new in European law."” The MSFD recognises and

1107

promotes the establishment of protected areas as an effective instrument 1o

protect and manage marine biodiversity.''*® In this context, the MSFD prescribes that

1104  Art 5 ol the MSFD. In terms of this Art Member slales sharing a marine region or subregion
are obliged to cooperate lo ensure thal the measures required to achieve the abjectives of the
Directive, in particular the different etements of the marine strategies, are coherent and
coordinated across the marine region or subregion concerned. Also see Hildering, Keessen
and Van Rijswick 2009 Utrecht Law Review 92.

1105 An 5 of the MSFD. In terms of this provision Member states concerned endeavour 1o follow a
common approach:

(a) preparation: (i) an inilial assessment, to be completed by 15 July 2012, of the current
environmental status of the waters concerned and the environmental mpact of human
activilies thereon; (i) a determination, to be eslablished by 15 July 2012, of good
environmental siatus for the waters concerned; (iii) the esfablishment, by 15 July 2012, of a
series of environmental targets and associated indicators; the establishment and
implementation, by 15 July 2014, except where otherwise specified in the relevant Community
legisiation, ot a monitoring programme for the ongoing assessment and regular updating of
targets:

(b) programme of measures: {i) the development, by 2015 at the latesl, of a programme of
measures designed to achieve or maintain good environmental status; eniry into operation of
the programme by 2016 at the latest.

Member states having borders on the same marine region or subregion covered by the
Directive should, where the status of the sea is so critical as to necessitale urgent action,
devise a plan of action in accordance with Par.1, which includes an earlier entry into operalion
of a programmes of measures as well as possible slricter protective measures, provided that
this does not prevent good environmental status from being achieved or maintained in another
marine region or subregion. In these cases: (a) the Member stales concerned shall inform the
Commission of their revised timetable and proceed accordingly; (b) the Commission shall be
invited to consider providing supportive action to Member states for their enhanced efforts 1o
improve the marine environment by making the region in question a pilot project.

1106 The European Member states have already had to establish marine protected areas on the
basis of the Birds Directive and the Habitals Directive (Preamble 6 to the Marine Strategy
Framework Directive) and in terms of their internattonal commitments. Hiidering, Keessen and
Van Rijswick 2009 Utrechl Law Review 93.

1107  Including special areas of conservation pursuant to the Habilats Directive, special protection
areas pursuant lo the Birds Directive, and marine protected areas as agreed by the
Community or Member states concerned in the framework of international or regional
agreements {0 which they are partes.

1108 Based on Art 13 of the MSFD.
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the programmes of measures''™ shall include spatial protection measures
contributing to coherent and representative networks of marine protected areas, and
adequalely covering the diversity of the constituent ecosystems, such as special
areas of conservation pursuant to the Habitats Directive, special protection areas
pursuant to the Birds Directive, and marine protected areas as agreed by the
Community or Member states concerned in the framework of international or regional
agreements 1o which they are parties. The MSFD obliges Member slates to establish
marine prolected areas and report their progress in the establishment of these areas
lo the Commission and the general public by 2013.'"? The development and
jmplementalion of programmes of measures in lerms of the MSFD should “lead to the
establishment of coherent and representalive networks of marine protected areas,
which adequately cover the diversily of the constituent ecosystems”.'”" Specific
protection measures for protected areas are not envisaged by the MSFD, with one
exception.””? The WFD also contains an obligation for each Member state to compile
a register of all prolecied areas thatl lie within a river basin district and to protect them
properly, including coastal waters. In addition, "European water law plays a large role
in protecting valuable but vulnerable areas in the Mediterranean"."""® France has
developed specific regulatory instruments to prolect sensitive and/or vulnerable

environments, also assisting in the regulation of LBMP.'"**

1109 Reterto 4.3.1.2(b).

1110 "Due lo the fact 1hal [resh water as well as marine waters are flowing and moving and interfere
with each other. the approach in lhe Marnne Stralegy Framework Directive is that of an
infegrated protection of marine walers based on an ecosystem approach. The MSFD does not
have a specific regime for prolecled areas. inslead, it states that the marine environment! as a
whole should be protected”. Hildering, Keessen and Van Rijswick 2009 Utrecht Law Review
95.

1191 Art 13(4) MSFD.

1112 Under Art 13(5) ol the MSFD, Member states are obliged to inform the compelent authonty or
Internalional organisation concerned when they consider that the management of a human
activity al Communtty or international level is likety to have a significant impact on the marine
environment, particularly in the marine protected areas. The purpose of this notification duty is
lhat the marine environment, and in particular the marine protected areas, are (aken inio
account in the consideration and possible adoption of measures that may be necessary in
order 10 achieve good status of the marine waters by 2020 at the lates!. Hildering, Keessen
and Van Rijswick 2009 Ulrecht Law Review 95.

1118  Hidering, Keessen and Van Rijswick 2009 Utrecht Law Review 95.

1114  Referi1o 4.3.1.2(b).
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4.3.1.4 Combination of direct instruments

As previously said, the programmes of measures of the MSFD and WSF can be
gualified as combined regulatory instruments, combining different categories of direct
instruments. For example, in terms of the MSFD, a programme of measures should
include "input controls" and "outpul controls".'"* It should be a mix of the various
categories of direct instruments, which is aligned with the combination of instruments
advocated by international best practice, the strategic "cocktail” promoted by Osborn
and Datta.""'® Such programmes of measures might also be categorised as integrated

instruments if they integrated indirect requlatory instruments.
4.3.2 Indirect regulatory instruments

The WFD and MSFD prescribe specific indirect regulatory instruments related to
ecological assessment, financial management, information management, monitoring,

angd effectiveness management.
4.3.2.1 Ecological assessment

The WFD prescribes that an analysis of the characteristics of each river basin should
be conducted, including an assessment of the impacts of human activity and an
economic analysis of water use.'""” The requirement of an economic assessment is
progressive even in relation to international best practice as outlined in Chapter 2,''"®
demonsirating that the EU considers water resources as a source of services and
products with an associated economic value."" The WFD recognises that such
information is required to provide a sound basis for Member states 10 develop
programmes of measures aimed at achieving the objectives established under this
WFD. Such an ecological, social and economic assessment is regarded as

1115 Referto 3.4.3.

1116 Osborn and Datta 2006 Ocean & Coastal Management 576-596. Refer 10 2.3.4.3.

(117 "The Waler lFramework Direclive (WFD) establishes a comprehensive policy for monitoning
and protectlion of the ecological status of surface walers and groundwater within the European
Union, including marine coastal waters". Torquemada, Valdes et a/ Descriptors from posidorma
oceanica. Regarding the economic analysis, see Rathye Economic analysis according lo (he
EU water framework directive 43-46,

1118 Referto 2.3.4.2(¢).

1119 An S of WFD.
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necessary to ensure effective and efficient decision-making, and in this context these
provisions are aligned with international best practice. As previously said, the SDAGE

provides for such an ecological assessment in France.''*

The MSFD recognises the need for relevant and adequate information enabling "the
identification of suitable indicators for the environmental targets” and "the
assessment of the impact of the measures".”™ It is clear that in terms of the MSFD,
sound knowledge of the state of the marine environment is a prerequisite for
implementing an efficient and effective management system which is aligned with
international best practice.''* The MSFD prescribes that an initial assessment of the
current environmental status of the waters concerned and the environmental impact
of human activities should be completed by 15 July 2012."* The ecological
assessment needs to include an identification and analysis of the cause of the
change and the possible corrective measures that would need to be taken to restore
the good environmental status.''** The analysis should also consider elements
regarding coastal, transitional and territorial waters covered by relevant provisions of
existing Community legislation, in particular the WFD. The MSFD also requires that
assessment methodologies should be consistent across the marine regions or sub-
regions.""® The provisions of the MSFD seem very comprehensive and in alignment

with international best practice in terms of ecological assessment."*® France will have

1120 See 3.6.3and 3.5.1.

1121 Appendix 5 of the MSFD.

1122 See 2.3.4.2(a) for a review of inlernational best practice on this matter.

1123  France will have to comply with this obligation, most probably through ihe update process of
the SAGE and SDAGE of coastal river basin districts. In terms of the Direclive, such an
assessment should encompass the following: an analysis of the essential features and
characterislics, and current environmental status of lhose walers, and covering the physical
and chemical features, the habita! types, the biological features and the hydro-morphology; an
analysis of the predominanl pressures and impacts, including human activity, on the
environmenlal status of lhose walers, covering the gualilative and guantitative mix of the
varnous pressures, as well as discernible trends: an analysis of the main cumulative and
synergetic effects; and an economic and social analysis of the use of those waters and of the
cost of degradation of the marine environment, Art 5 of the Direclive,

1124  Art5 of WFD.

1125 Art 8 of WFD.

1126  Internationally, best praclice recognises the need to conduct an initial assessment of the
ecological status of the coastal and marine environment, evaluating the conditions and
features of the coaslal and marnne environment (physical, biological and chemical
characteristics). Such an assessmentl should also provide an assessment of the slale of
LBMP, including an inventory of inputs of substances and activiies from land-based activities
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to ensure that such an assessment is conducted within the prescribed timeline and

according to the specific requirements as prescribed by the MSFD.
4.3.2.2 Financial managerment

The WFD promotes the "recovery of the costs of water services".''” The WFD
prescribes that "environmental and resource costs associated with damage or
negatlive impact on the aquatic environment should be taken into account in
accordance with, in particular, the polluter-pays principle”. International best practice
suggests the adoption of the polluter and user pays principles, especially in terms of
the mobilisation of finance.'"*® The WFD prescribes that an economic analysis of
water services based on long-lerm forecasts of supply and demand for water in the
river basin district is necessary, a demand which is aligned with guidance from
international best practice in terms of financial planning.'™ The overall aim in terms
of the Directive is to ensure the recovery of costs for water services by 2010, which is

regarded as an ambitious objective considering the costs related to water services

and sources, information on the distribution of activities and sources and the quantities of such
substances introduced Into the coastal and marine environment, This assessment should be
conducted on a regular basis and accompanied by monitoring programmes to assess the
evolution of the ecological status and progress of the measures implemented. Such an
assessment is essential to identify the priority areas in ferms of LBMP which need to be
regulated as a matter of urgency, to identify the environments which need to be protected as a
priority, the main sources of LBMP, and the contributing factors. Refer to 2.3.4.2(a) for an
analysis of internahonal best practice in this context.

1127 An 9 of WFD. See Unnerstall and Messner 2007 Advances in the Economics of Environmental
Resources 15. 'The EU Water Framework Directive (WFD) prescribes cost-effecliveness
analys's (CEA) as an economic tool for the minimisation of costs when formulating
programmes of measures 10 be implemented in the European river basins by the year 2009.
The WFD does nat specify, however, which approach 1o CEA has to be taken by the EU
Member states". Van Engelen, Seidelin ef a/ 2008 Water Policy 207-220. Also see Page and
Kaka The EU water framework directive 5-6: “The sixth major shift in policy marked by the
WFD was the introduction of aspects of water pricing at full cost recovery (Art 9), an overily
economic 10of, which initially appears to be ill placed within an environmental piece of
legislation concerned with conservation and public health®.

1128 However, WFD also allows certain derogalions for less favoured areas or to ensure
affardability of basic services, Europa 2009 htip:/ec.europa.eu/environmentiwater/water-
framework/pdf/water nole8 other water legislation.pdf. International best practice recognises
that the access and allocation of appropriate linance/investment (public and private) for the
implementation of a regulalory ramework pertaining to LBMP is critical for the effective
regulation of LBMP. In this context, inlernational best praciice advocates speatic regulatory
instruments related to (a) financial planning, (b) financial mobilisation and (c) financial
instruments mainly from the public (governmeni) sector perspeclive. Also see 2.3.4.2(c¢) for an
analysis of international besl practice on this maiter.

1129  Art 9 of WFD.
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and various upgrade infrastructure projects which have had to be implemented in
terms of water services."™ It might therefore be difficult to recover such costs in such
a short period.”™" In terms of WFD, water-pricing policies must provide for adequate
incentives for users "to use water resources efficiently, and thereby contribute to the
environmental objectives of this Directive"."'” The Directive promotes the use of
economic instruments by Member states as part of the programme of measures. This
approach is also aligned with international best practice in terms of the

1133

implementation of specific financiat instruments. However, the information
provided in terms of financial management in the WFD is general and fairly limited. In
terms of financial management, the MSFD provides no specific guidance or
requirements for Member states, which is a regulatory weakness, due to the

importance of financial management instruments for the regulation of LBMP, as is the

1130  GWI's Water Market Europe predicts thal over the nexl decade, 320 euros bilhon will be spent
by the fifteen pre-2004 members of the EU, along with Norway and Swilzerland: 124 euros
billion on water and 196 euros billlon on wastewater. At an average cost of 730 euros per
inhabitant, there will be a lol of pressure to see this money put to good use in creating new
opportunities for providers of goods and services in order to help the incumbent ulllities. The
total cost of replacing Europe's lead water distribution mains will be al least 20 euros billion,
with perhaps a further 50 euros billion being needed if all domestlic pipes made of lead or with
lead solder are also to be replaced, with lhe most spending in France, Haly and Britain.
Compliance with other aspects ot the Drinking Waler Directive will cost 6 euros billion- 9.5
euros billion, with a further 2.5 euros billion- 10 euros billion required for other EU Directives.
Giobal water Inteligence 2005 htip://www.qlobalwaterintel.com/archive/6/8/market-
insight/new-realitie s-require-a-new-discipline.himl,

1131 Most Member states still have significant work to do to introduce water pricing policies by the
target date of 2010. Europa 2007 hiip:/ec.europa.eu/environment/waler/water-
framework/pdi/water note5 economics.pdi. In many countries, the rahio between the average
tariffs charged to households and the unit operational cost remains well below one (100 per
cent). [n other countries, even when this ratio is close lo or above the 100 per cent mark, it
does not mean that utilities are covering costs, since maintenance angd capital cosls are not
included as parl of the unit operational cost figure. If these were 10 be added, all countries 1n
the region would show cost recovery rales considerably lower than 100 per cent, UNDP
http://europeandcis.undp.org/files/uploads/PPP/13
Cost recovery.pdt. For furlher information see OECD Water Supply and Sanitation Sector
Reform; Progress on implementing the Almaly Guiding Principles for the Reform of the Urban
Waler  Supply  and Sanitation Sector in EECCA 2005 www.oecd.org/
dataocecd/51/49/14645985.pdf.

1132  The Directive provides some guidance on the means 10 achieve such an objective, indicating
thal wafer policies should ensure "an adequate contribution of the diferent water use,
disaggregated inlo at least industry, households and agricufture, 10 the recovery of the costs of
water services, based on the economic analysis conducted according to Annex Il and taking
account of the polluter pays principle”. At 8 of WFD.

1133 See 2.3.4.1(c) for an analysis of international best practice on this matier, in lerms of LBMP
regulation.
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case in international best practice.”'® Guidance could have been providegd in terms of
financial budgeting, providing templates and directions 1o facilitate the process. The
Directive could also have imposed reporting obligations regarding financial
management, asking Members States to report on their budgeting and financial
management in this area on a early basis. The Directive could also have provided
further guidance and direction in terms of financial mobilisation, suggesting and/or
imposing the development and combination of various financial instruments to
facilitate the recovery of costs, as described above. In this context, Hildering,

Keessen and Van Rijswick'™* note that:

In the mare recent European environmenial Direclives there is a greater
understanding of the economic and social effects of environmental measures
that have to be taken. The role of a cost-benefit analysis is increasing in
European environmental law, although it is not yet clear how environmenial
benefits and costs should be taken into account in the comparison with
economic costs and benefits. Disproportionate economic and sacial costs
may nevertheless lead to less stringent measures of a longer periad is
granted 1o achieve the prescribed goals.

it is important to note that the programmes of measures prescribed either by the
WFD or MSFD do not require the development and/or incorporation of financial
management regulatory instruments, especially financial planning instruments, which
can be regarded as a weakness of the EU regulatory framework in terms of LBMP.
Following guidance from international best practice, the programmes of measures
should incorporate financial instruments related to the development, implemeniation
and enforcement of the prescribed measures, to ensure the viability and
effectiveness of such measures. France has developed various financial
management instruments to implementl such requirements.''® The SDAGE and

SAGE incorporate financial instruments which the author regards as more

1134 The main provision in ferms of financial management is Art 22 of the MSFD, which prescribes
that "given the prionty inherently attached to the establishment of marine stralegies, the
implementation of this Directive shall be supponed by existing Communily financial
instrumenis in accordance with applicable rules and conditions. The programmes drawn up by
the Member slates shall be co-financed by the EU in accordance with existing financial
instruments",

1135 Hildenng, Keessen and Van Rijswick 2009 Utrecht Law Review 94.

1136 See 3.5.2.
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comprehensive than the European regulatory approach, as demonstrated in Chapter
3.

4.3.2.3  Information management and monitoring

The WFD prescribes that the development of water status should be monitored by
Member states on a systematic and comparable basis throughout the Community."™
As previously mentioned, the WFD prescribes specific standards in terms of
monitoring and information management. One of the most relevant instruments
implemented by the WFD in this context is a register of protected areas, which is in
accordance with international best practice in this context.'”® The WFD also requires
the establishment of an inventory of emissions, discharges and losses of substances.
It also prescribes specific reporting obligations.''™ It prescribes the development of
monitoring programmes for surface water status, groundwater status and protected
areas, and provides specific, detailed and comprehensive minimum standards and
guidelines in terms of monitoring and information management.**® Such provisions

11419

are aligned with international best practice. However, the Directive does not
establish an European monitoring network/programme(s); it only provides guidance
for Member states, which have the ultimate obligation to undertake monitoring
activities. The aim is to ensure a minimum level of uniformity and comparability of
monitoring practices. France has developed and implemented various monitoring

programmes in this respect.”?

As stated in the MSFD, the programmes of measures executed among the marine
strategies will be effective only if they are devised on the basis of a sound knowledge
of the state and requirements of the marine environment in a particular area.”"* The

MSFD promotes the preparation at national level of an appropriate information

1137  Art 5 of WFD.

1138 See 2.3.4.2(a and d) for an analysis of international best practice 1n this matter, in terms of
LBMP regulation.

1139  Art 15 of WFD.

1140 See Annex V of the WDF.

1141 See 2.3.4.2(a and d) for an analysis af international best practice in (this matier.

1142 Referto 3.5.1.

1143  Point 23 of the Preamble af the MSFD.
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framework, including marine research and monitoring operations, to facilitate
informed policymaking, which is very comprehensive and aligned with international

1144

best practice. The MSFD also states that at Community level, support for
associated research should be continuously "enshrined in research and development
policies".""** It requires the establishment and implementatian, by 15 July 2014, of a
monitoring programme for the ongoing assessment and regular updating of
targets.'"® It also requires that monitaring programmes should be consistent and
relevant.”"” The MSFD provides specific methodological standards and a technical
format related to information collection and processing, the format in which data
should be presented, and the method of analysis of the data, to ensure compatibility,
comparability and consistency between the different data sets derived from different
marine regions.'"“® The MSFD prescribes that compatibility with existing programmes
developed at regional and international levels should also be ensured with a view 1o
fostering consistency between these programmes and avoiding duplication of effort
by making use of those monitoring guidelines that are the most relevant for the
marine region or subregion concerned. The information management and monitoring
instruments presented above are regarded by the author as comprehensive and
aligned with guidance from intermnational best on this specific matter in terms of LBMP

1149

regulation.

1144  Point 23 of the Preamble of the MSFD and V Annex of the MSFD.

1145 Point 23 of the Preamble of the MSFD and V Annex of the MSFD.

1146  Art 5 of the MSFD.

1147  Appendix 5 of the MSFD.

1148 Appendix 5 of the MSFD.

1149  Informalion management is regarded as an essential component of the reguiatory framework
to manage LBMP. The main international practices in this context relate to the types of
information 1o be collected, the formal, accessibility and communication of such information
and the reporting obligation. Internationa! best practice provides valuable guidance on the type
ol information 1o be collecied, including data/information on resources 10 be prolecied (i.e.: the
assessment of ecological stalus); an the quantities of priority substances discharged (inputs);
on the authorisations, permissions and environmental impact assessments and environmental
audits applicable; on legal and regulatory measures, aclicn plans, programmes and other
steps taken for the regulalion of LBMP; and on the results achieved in the prevention, control,
reduction or eliminalion as appropriate of any hot spots in the territory. Refer {0 2.3.4.2(d) for
further information.
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On 15 July 2014 France will have established and will start implementing a
monitoring programme for the ongoing assessment and regular updating of targets in

this context.
4.3.2.4  Effectiveness assessment

The WFD prescribes specific effectiveness assessments of measures and
instruments. The first level of assessment has to be conducted by the Commission.
Article 18 prescribes that the Commission shall publish reports on the implementation
of the Directive. The report must include a review of progress in the implementation
of the Directive and a review of the status of surface water and groundwater in the
Community, undertaken in coordination with the European Environment Agency.''®
The Commission also has 1o publish a report on progress in implementation, based
on the summary reports provided by each Member state.'™ The second level of
assessment should be conducted by each Member state, including France. In terms
of the WFD, Member states have to provide updates on their river basin management
plans.""* Such an assessment is considered by the author comprehensive and

thorough in terms of its scope, content and frequency. 1 is mostly aligned with

1150 It must also include a survey of the river basin management plans, including suggestions for
the improvement of future plans; a summary of the response to each ot the reports or
recommendalions {o the Commission made by Member slates; a summary of any proposals,
control measures and strategies; and a summary of the responses to comments made by the
European Parliament and the Council on previous impiementation reporis. Art 18 of the WFD.

1151  For further information on the effectiveness assessments conducted by the Commission to
date, see Europa 2009 http://ec.europa.eu/environment/water/water-framework/
transp rep/index en.him. According to Art 8, Member siates had to establish monitoring
programmes which needed o be operational by 22 December 2006. According to Art 15, the
reporl to the Commission was due on 22 March 2007. In setting up the Waler Information
System for Europe (WISE), it was agreed thal this repon shouid be the first which would be
submilled electronically only. Member states submit their reports through the REPORTNET
facihity of the EEA. (hitp://rod.eionet.
europa.eu/countrydeadlines).

1152  Such an update shall include a summary of any changes or updales since the publication of
the previous version of the river basin management plan, an assessment of the progress
made towards the achievement of the environmental objeclives, including presentation of the
monitaring results for the period of the previous plan in map lorm, and an explanation for any
environmental objectives which have not been reached; a summary of, and an explanation for,
any measures (oreseen in the earlier version of the river basin management plan which have
not been undertaken; and a summary of any additional interim measures. Annex VII of the
WFD. In terms of Art 15, Member states shall, within three years of the publication of each
river basin management plan or update under Art 13, submit an interim report describing
progress in the implementation of the planned programme of measures.

233



international best practice,'”™® except that it does not seem to address financial and
administrative effecliveness and efficiency.'”" To date, France has conducted most of
the requested effectiveness assessments and reporting exercises in terms of the

WFD requirements, as outlined above.''*®

In terms of the provisions of the MSFD, the Commission has various assessment and
reporling obligations to evaluate the effectiveness of the overall impiementation
process and compliance by Member states with the Directive's requirements.'™
Member states also should provide information regarding the assessment of the
environmental status and an estimate of the distance from, and progress towards,
good environmental status.'™ In this context, the MSFD requires reporting on the
efficacy of corrective measures to altain the desired changes.''*® The need to ensure
comparability of assessment approaches and methods within and between marine
regions and/or subregions is also addressed in the Directive. Finally, the MSFD
requires the Commission to publish evaluation reports regarding the implementation

of the Directive. The Directive prescribes the content of the report.''® Such provisions

1153 Referio 2 3.4.2 (d).

1154 International best practice provides guidance on the criteria to evaluate the effectiveness of
instruments and measures implemented to regulate LBMP. The effectiveness assessment
should inform on environmental effectiveness; economic costs and benefits; equity (ensuring
that lhe cosls and benefils of the strategy or programme are being shared fairly); flexibility in
administration (ensuring that the stralegy or programme can adapt {o changes in
circumstances); effectiveness in administration (ensuring that the management of the strategy
or programme (s cosl-effective and accouniable); liming (the timetable needed to pul the
stralegy or programme in place and to begin producing results); and inter-media effecls
(ensuring that the achievement of the objectives of the stralegy or programme creates a net
environmental benefit).

1155 For turther informatton about the slale of reporting in France see hiip:/rod.eionet.europa.
eu/countrydeadlines, hitp://www.eea europa.eu/themes/water, htlp-//cdr.eionet.europa.
euffrlfeu  and  hitp://rod.eionet.europa.eu/deadlines?spalialld=14&orde  r=NEXT REPOR
TING, DEADLINE.

1156 Ar 20 of the MSFD.

1157 Art 18 and 19 of MSFD.

{158 Annex V of the MSFD.

1159 Interms of An 20 of the MSFD, an evaluation repor should contain a review of progress in the
implementation of the Directive: a review of the stalus of the marine environment in (he
Community. undertaken in coordination wilh the European Enavironment Agency and the
relevant regional marine and lisheries organisatians and conventions; a survey ot the marine
sirategies, logether with suggestions for their improvement; a summary of the information
received from Member slales pursuant 10 Ant 12 and 16 and of the assessments made by lhe
Commission, in accordance with Art 16, in relation lo infarmation received fram Member stales
pursuant lo At 15; a summary of the response 10 each of the repons submitted to the
Commission by Member stales pursuaat to Art 18, a summary of the responses o comments
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are aligned with international best practice, with the exception of the lack of reporting

on financial instruments.
4.3.2.5 Other indirect instruments

In terms of enforcement and compliance, the WFD is rather vague, leaving the
detailed determination of enforcement measures and instruments to Member states.
However, the WFD states that "the penalties thus provided for shall be effective,
proportionate and dissuasive™.''* The MSFD does not provide any guidance on this
issue.''® Public information and participation are advocated by the WFD under Article
14.7™” With respect 1o public participation the MSFD prescribes that Member states
shall ensure that all interested parties are given early and effective opporiunities to
participate in the implementation of the Directive, involving, where possible, existing
management bodies or structures, including the Regional Sea Programme,’'®
Scientific Advisory Bodies and Regional Advisory Councils.""™ The MSFD also

1145

highlights the need for public awareness. However, the provisions of both
Directives (the WFD and the MSFD) in terms of public participation can be regarded
as limited and vague, as they do not provide quidance on the available instruments
and process to facilitate such participation. The Directives alsoc do not provide
guidance on the potential different levels of engagement depending on the types of
stakeholders involved. They also do not set out a pubtic pariicipation process which

will ensure effective and comprehensive consultation of the public, nor do they

made by the European Parliament and the Council on previous marine strategies; and a
summary of the contribulion made by other relevant Community policies to lhe attainment of
the objectives of the Directive.

1160  Art 23 of the WFD.

1161 This can be regarded as a regulatory gap (If assessed against guidance from best practice),
as the Directives do not prescnbe or provide guidance regarding the following compliance and
enforcements instruments: inspections, sanctions, PPP, fines, penalties, a compensation
regime, the monitoring of programmes and the reporting of contraventions.

1162 Also see Kenyon 2005 Journal of Environmental Planning and Management 431-443 and
Page and Kaika The EU water framework direclive 5-16.

1163 Refer to Chapter 2.

1164  The main article in terms of pubhc participation 1s Art 19 of the MSFD. This Art also prescribes
that Member states shall publish, and make available to the public for comment, summaries of
the following elements of their marine sirategies, or the related updates, as follows: the inttial
assessment and the determination of good environmental Slatus; the environmental target, the
moniloring programmes; and the programmes of measures.

1165 In annex VI of the MSFD.
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prescribe the manner in which public comments should be managed and
incorporated in the management and regulatory process. Both Directives fail to
address the question of capacity building, which is a regulalory gap, especially if
assessed against guidance from international best practice, which recognises
capacity building as a pivolal lool for LBMP regulation."'®® The provisions in terms of
pollution emergency/incidents management as prescribed by both Directives"” are
considered to be limited and generic reporting obligations. Such provisions do not set
out reporting obligations (in terms of the information to be communicated to relevant
authorities and the range of stakeholders to be informed about the incident). The
Directives do not prescribe specific steps/measures to be taken in the case of a
pollution incident, to manage the incident and reduce the environmental impacts from
such an accident. The provisions of the Directives are also silent on the question of
rehabilitation after a pollution accident and on the management of the financial

implications of a pollution accident.
4.4  Institutional structure

The WFD supports the approach that priority should be given to action within the
responsibility of Member states through the drawing up of programmes of measures
adjusted to regional and local conditions. The WFD sets a legislative framework,
leaving to the Member states the flexibility to determine the regulatory modalities of
implementation and the choice of the most adequate institutional structure. However,

as demonstrated above, the WFD adopts the river basin districts management

1166 International best practice should ensure efficient and adaplative capacity building regarding
specific matters regarded as essential for the regulation of LBMP, e.g. monitoring, ecological
assessment, financial management, auditing, waste water treatment. Refer to 2.3.5.2.

1167 The WFD prescribes in its Preamble that there is a need to prevent or reduce the impact of
incidents In which water is accidentally polluted. Measures with the aim of doing so should be
included in the programme of measures. The WFD makes reference 1o the need o take all
appropriate measures to reduce the risk to aquatic ecosysiems from accident (Art 11.3), and
also makes reference @ the need to take all prachicable steps to prevent furlher deterioration
in the status of water after a pollufion incident in order not 1o compromise the achievement of
the objeclives of the Directive in other bodies of waler not atfected by those circumstances (Art
4.6).The WFD also prescribes that the Commission prepare strategies against the pollution of
waler by any pollutants or groups of pollutants, including any pollution which occurs as a result
of accidents. The Major Accidents (Seveso) Direclive (936/82/EC) is also very relevant in this
context. The MSFD I1s almost silent on this specific issue.
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approach as advocated by international best practice,'™ which wiil influence the
institutional structure. The MSFD is not very specific on this point. it provides only
general guidance. It emphasises the importance of determining nationally the most
appropriale competent authorily, the most efficient and suitable level of action and
the repartition of responsibilities and accountabilities.""® To facilitale integrated
management, the MSFD recommends that Member states identify or establish
administrative frameworks.""” This general guidance is in principle aligned with
international best practice in terms of LBMP,"”" however they could provide more

detailed and pratical guidance.
4.5 Regulatory priorities

The WFD identifies specific substances ("priority substances" and “priority hazardous
substances") as described above.''’” Furlher activities and substances are also
identified, mainly due to the interrelationships between the WFD, the MSFD and

other environmental sectoral Directives,'”

including those dealing with nitrates,
agricultural activities, urban waste water, chemical installations, and other
substances."”™ Table 2 of Annex Il of the MSFD provides guidance on the main
types of pressures and impacts which should be addressed by the different
instruments to be implemented, including but not limited to hazardous substances,
biological disturbance, the inputs of fertilisers, the introduction of non-indigenous
species, construction projects, and discharges. It also makes reference to the priority
substances as determined under the WFD. These sectoral Direclives also indicate

specific areas (subslances and activities) of priority in terms of water pollution,

1168 Refer1o2.3.1 and 2.3.4.1.

1169  Art 7 of the MSFD.

1170  Art 13 of the MSFD.

1171 Please refer to 2.3.5 of this study for further informalion on bes! praclice in terms of
instifutional framework.

1172 See 4.3.1.2(d).

1173 See 4.6.

1174 Including aclivities and substances targeted by the following Directives (bul not liruted to)
REACH., the Pesticides Directive, the Biocidal Products Directive, and the IPPC Drrective.
Some of these sectaral Direclives are analysed in 4.6.
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including LBMP regulation.''” The determination of regulatory priorities is regarded
as an essential element of effective LBMP regulation."” The European legal
framework associates timelines and specific regulatory interventions for each
regulatory priority, as demonstrated below, which is aligned with international best
practice.’” The WFD and MSFD also prescribe the need to protect
vulnerable/sensitive environments mainly through declaring protected areas.
However the geographical determination of such vulnerable environments is left to

the Member states.

4.6 Most refevant sectoral European Directives regarding LBMP regulatory

priorities

There are some secloral Directives which are regarded as important for the
regulation of LBMP. This section provides an overview of the main Directives and an
analysis of the key regulatory instruments that they establish principally direct

instruments which are relevant in terms of LBMP regulation.'”®

4.6.1 Urban Waste-Water Directive''’®

This Directive concerns the collection, treaiment and discharge of urban waste water
and the treatment and discharge of waste water from certain industrial sectors. The
objective of the Direclive is to protecl the environment from the adverse effects of
waste water discharges.''® As previously noled, waste water is a prevalent source of
LBMP in France.'® In terms of this Directive, the phrase "urban waste water" means

domestic waste water or the mixiure of domestic waste water with industrial waste

1175 France has identified almosi ihe same priorily regulatory areas as \hose determined by the
European Union. See 3.8.

1176  As set oul Iin internalional best practice. See 2.3.6 for further information.

1177  See 2.3.6 for furthes information.

1178 As demonstraled in Chapler 3, France is implemenling the provisions of such secloral
Directives.

1179  Council Directive 91/271/EEC ¢f 21 May 1891 concerning urban waste-water lrealmen! as
amended. For furiher information about this Oirective reter to Weale Environmental
Governance in Europe 360; IWME EC wasle waler Directive: meeling the challenges; Torslen
Implemenlation of the urban waste waler trealment Directive; and Chave The EU water
framework Directive.

1180 Preamble of the Urban Waste Waler Directive.

1181 Refer o 2.4.2.
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water and/or run-off rain water, "domestic waste waler" means waste water (from
residential settlements and services) which originates predominantly from the human
metabolism and from household activities, and “industrial waste water" means any
waste water which is discharged from premises used for carrying on any lrade or
industry, other than domestic waste waler and run-off rain water. The Directive has a
fairly wide scope (as per the definitions above) as il regulates urban waste water,
including domestic and urban waste water, which are generally important sources of

LBMP. The reference to run-off rain waler is also very important for LBMP.""*

The Urban Waste Water Directive prescribes specific obligations for states regarding
the establishment of collecting systems for urban waste water.'"™ It prescribes
requirements (mainly sources-directed instruments) for waste water treatment before
it is discharged into collecting systems.'* In terms of the Directive, "appropriate
treatment” means the treatment of urban waste water by any process and/or disposal
systerm which after discharge allows the receiving waters to meet the relevant quality
objectives as set by this and other Community Directives.'"™ This regulatory
approach combines sources-directed and resource-directed regulatory instruments.
The Directive requires the establishment of an authorisation/regulation system

(planning regulatory instruments) which should apply to the disposal of waste water

1182 Reter 1o Chapter 2.

1183  The Directive prescribes that Member states shall ensure thal all agglomerations are provided
wilh callecting systems for urban waste waler. al |he latest by 31 December 2000 for those
with a population equivalent of more than 15000, and al the lates! by 31 December 2005 for
those with a popufation equivalent of between 2000 and 15000. For urban wasle waler
discharging inic receiving waters which are considered "sensitive areas”, Member states shall
ensure that collection systems are provided al the latest by 31 December 1998 for
agglomerations of more than 10000 population eguivalent. In terms of the Directive, where the
establishment of a collecting system is not justilied (either because it would produce no
environmental benefit or because it would involve excessive cosl) individual systems or other
appropriate systems which achieve the same level of environmental protection shall be used.

1184 In terms of fhe Directive, Member stales shall ensure that urban wasle water entering
collecting systems shall, before discharge. be subject to secondary treatment or an equivalenl
ireatment. In this context the Directive sels oul specific requirements for collective sysiems
and the identification of sensitive areas. In lerms of industrial waste water discharge inlo
collecting systems and urban waste waler treatment plants, the Directive prescribes that such
a discharge should be subject to prior regulations and/or specific authorisaltions by lhe
competent authority or appropriate body and should have 1o comply with predetermined
specific requirements.

1185 E.g. Balhing Directive, Nitrates Directive and WFD.
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from urban wasle water treatment plants.'® The Directive also sels out general
management principles (source-directed instruments) regarding waste water. One of
them is that “treated waste water shall be reused whenever appropriate". Another
important one is that "disposal routes shall minimise the adverse effects on the
environment".'* The Directive sets out specific requirements in terms of the
coltection and treatment of waste water.''®*® Monitoring of the performance of
treatment plants and receiving waters has also to be undertaken by Member states in
terms of the Direclive.”®® The Directive also regulates, through regulatory instruments
based on the sources-directed approach, waste water-related sludge handiing,
treatment, use and disposal.''® Specific provisions also address the control of
sewage sludge disposal and re-use, and the treatment of waste water re-use

whenever re-use is appropriate.'"’

This mix of regulatory instruments and the regulatory scope prescribed by this
Directive are regarded as comprehensive in terms of LBMP regulation originating
from urban waste water. They are generally aligned with the guidance provided by
international best practice in terms of LBMP regulation."” The only weakness here
could be the lack of comprehensive guidance in terms of financial management
instruments, as they are, as indicated by inlernational best practice, essential indirect
regulatory instruments to facilitate LBMP regulation. Without effective financial

instruments, the effectiveness of the direct regulatory instruments might be affected

1186 Depariment of the Environment, Hentage and Local Government 2007 htp://www.
environ, ie/en/Environment/Water/WalerQuality/NitratesDireclive/  and Europa 2009
hitp://ec.europa. eu/environment/water/water-nitrates/index_en.html.

1187  Art 12 of the Direclive.

1188 In terms of the Directive, Arl 3, the collection and treatment of wasle water should be
undertaken in all agglomeralions of more that 2000 population equivalents (p.e.); secondary
reatment should be undenaken for all discharges tfrom agglomerations of more that 2000 p.e.;
and more advanced treatment should be undertaken for agglomerations of more that 10 000
populalion equivalents in designated sensitive areas and their catchments.

1189  Art 15 of the Directive.

1190 In terms of the Directive, Arl 14, sludge arising from wasle water {realment shall be re-used
whenever appropriate. The disposal of sludge from urban waste water treatment plants is
subject 1o gencral rules or registration or authorisation. The disposal of sludge to surface
walers by dumping from ships, by discharge Irom pipelines or by other means is phased ou\.
The Directive also prescribes thal Member states shail ensure that the iotal amount of toxic,
persistent or bioaccumulable matenals in sludge disposed of to surtace waters is licensed for
disposal and progressively reduced.

1191 Europa 2009 hiip://ec.europa.eu/environment/water/waler-urbanwaste/index_en.himl.

1192 Referto2.3.4.1.
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or they might not be able to be implemented. However, the French regulatory system

i.|l9:l

seems to address this regulatory gap to some extent at the national leve In terms

of French law, the Code de l'environnement and the Code des collectivites

)G

territoriales incorporate most of the provisions of the Urban Waste Water Directive.
4.6.2 IPPC Directive'®

In 1996 the EU developed in the IPPC Directive a set of common rules to control
(from a pollution management perspective) and establish a permit system for
industrial installations. In essence, the IPPC Directive strives to minimise pollution
from various industrial sources throughout the EU. The purpose of the Direclive is to
ensure a high level of protection of the environment taken as a whole."”™ The IPPC
Directive is based on several principles including BAT,"*” flexibility, public

participation and the integrated approach,' which is aligned with international best

1183 See 3.5.2.

1194 See 3.5.2.

1195 The Council Directive 96/61/EC of 24 Seplember 1996 concerning integrated pollution
preventicn and control, as amended (IPPC Drreclive). For further information consult Jans and
Vedder European Environmental Law; lLange Implementing EU pollution control xiv.
followings: Kolzé Integrated Environmenlal Gavernance Section 2.8. "The inlegraled approach
promoted by the IPPC Directive 1s a more effective mechanmism to tackle industrial
environmenial impacts than more fraditional single media approaches". Andrew Farmer,
Revising IPPC: incremental change rather than a radical overhaul ot EU industrial emission
policy. “The IPPC Directive aims to give effect to an inlegraled approach to pollution
prevenlion and control through, inter aha, procedural inlegration, organisational inlegration,
and substantive ntegration” Kotzé 2007 Comparative and Inlernational Law Journal of
Southern Africa 476-474. Also see Kolzé 2007 SA Public Law 40-44; Long and Mereu 1999
European Environmental Law Review 180-184; and Bobu 2003 Environmental Engineering
and Management Journal 105-118,

1196 Europa 2009 hitp:.//europa.eu/leqgislation summares/environment/waslemanagemeni/
128045 en.him.

1197  "BAT is defined for each industry sector in the BREF (BAT reference document), which is the
result of information exchange between Member slates and the induslry concerned on best
available technigues, assoctated monnonng and developmenis in them. The BREF represents
the tool for IPPC implementation, being quidehnes for the EU countries, when setting up ELVs
(Emission Limit Values) to be included in the individual operational permits. The BREF should
reflect the IPPC principles, which consist of applying BAT to a sector laking account of a
number of criteria, including costs, multi-media, the difference between new and existing mills
elc. Moreover, cosl-benefit assessment should be a prerequisile for the seleclion of BAT 1o
assure eftective allocation of investments. IPPC assumes the environmental principles that the
European Union uses as a basis and which have become a fundamental ool of Sustainable
Developmeni". See Bobu 2003 Envwronmental Engineering and Management Jourmal 105-118.

1198 In terms of the Directive, an integrated approach means thal "the permits must take into
accoun! the whole environmenial performance ol lhe plant, covering e.g. emissions 1o air,
waler and land, generalion of waste. use of raw malerials, energy efficiency, noise, prevention
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practice in lerms of LBMP regulation.''” The IPPC Oirective contains elements of
flexibility by allowing the national licensing authorities, in determining permit
conditions, to take into account the technical characteristics of the installation, its
geographical location and the local environmental conditions.””® The main direct
instrument prescribed by the Directive is an authorisation/permit system (combining
instruments based on the sources-directed and planning approaches).™' The permit
conditions include emission limit values, which must be based on BAT, as defined in
the IPPC Directive.'™ To assist the licensing authorities and companies to determine
the BAT, the Commission organises an exchange of information between experts
from the EU Member states, industry and environmental organisations.'®® The
Directive ensures that the public has a right to participate in the decision-making
process. The Directive also prescribes the establishment of the European Pollutant
Emission Register (EPER),"" which is a recommended ingirect requlatory instrument
in terms of LBMP regulation in terms of information management.'**® Such provisions
are aligned with international best practice in this context.'”* The Directive, which is
aimed at regulating pollution from industrial installations, has the potential to assist
proactive (at the initial authorisation) and continuous (through the various conditions

of the authorisations) LBMP reqgulation from such sources. Moreover, the regulatory

of accidenls, and restoration of the site upon closure". See Bobu 2003 Environmental
Engineering and Management Journal 105-118.

1199 Refer to 2.3.4.1(c).

1200 Europa 2009 htip://europa.eu/legislation summaries/environment/waste _management/
128045 _en.htm.

1201 In terms of the Directive, operalors of industrial instalfations covered by Annex | are reguired 1o
obtain an authorisation (environmental permit) from the authorities in the EU countries. About
52.000 Installations are covered by the IPPC Directive in the EU.

1202 Europa 2009 http://europa.euflegislation summaries/environment/waste_management/
128045 en.him.

1203 This work is coordinated by the European IPPC Bureau of the Instilule for Prospeclive
Technology Studies al the EU Joint Research Centre. The Commission then publishes the
BAT Reterence Documenls (the so-called BREFSs}.

1204 In EPER, emission data reporied by Member stales are made accessible in a public register,
which is intended to provide environmenial information on major industrial activities, EPER has
peen replaced by the European Pollutant Release and Transfer Register (E-PRTR) in 2007.

1205 Relerlo 2.3.4.2.

1206 In terms of international best practice, regulatory instruments should be customised to the
priority areas. The mix of instruments should also be customised to the regulatory objectives
and the regulatory priority to be addressed. In this context, this Directive combines direct and
indirect requiatory instrument with the ultimate aim if addressing polluton at its sources. Such
an approach is regarded as being consolidated and sophisticaled 1n terms of pollution
regulation. Refer to 2.3.4.3.
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approach that the Directive adopls, mixing regulatory instruments, accords with

1207

international best practice.

France has incorporated the requirements of this Directive in the articles of the Code
de ['environnement with the provisions related to the water nomenclature and the

procedure for the installations classées.'™®
4.6.3 Nitrates Directive'™

The Nitrates Directive aims 1o manage pollution, especially water pollution, from
nitrates generated by agricultural activities. The Directive prescribes various
regulatory instruments including the detection of polluted or threatened waters; "' the
designation of "nitrates vuinerable zones" (NVZs).'*'" and the development of code(s)
of good agricultural practices and action programmes within NVZs."*'? The Direclive
refers {o other measures which could be implemented, including for example nutrient
balance, manure storage, and spreading management. In this context, Hildering,

Keessen and Van Rijswick'”'? note that:

il is nevertheless uncertain if the contribution of agricullure to the pollution
caused by land-based sources will be sulficiently tackled. since the ECJ is of

1207 Reler (o 2.3 and more specifically 2.3.4.3.

1208 See 3.6.2.

1209 The Council Drreclive {(91/676/EEC) of 12 December 1991 concerning the protection of waters
against pollution caused by nilrates from agriculiural sources. For further information aboul
this Dreclive consult DEFRA Nitrates Directive 2001, Jack Agriculture and EU Environmental
Law 171; Brouwer, Heinz and Zabel 2003 Environmenl and Policy Chapter 5; OECD
instrurnent mixes for environmental policy Chapler 3; Heinz 2008 Hydro! Earth System
Science 715-726. Also see Goodchild 1998 Environmental Pollution 737-740.

1210 It takes inlo consideration human health protection; hving resources and aqualic ecosystems
prolection, and eutrophication prevention.

1211 It includes areas of agncuitural land making a significant contribution to nirales pollution at
watershed level.

1212  The main types of actions that the Nitrates Direclive promotes (in annex Il - codes of good
practice, and Annex Ill - actions programmes) simultaneousfy concern crop rotations, and soll
winter cover In order to hmit leaching during the wet seasons; the use of fertlisers and
manure, wilh a balance between crop needs. nilrates inputs and soil supply, frequent manure
and soll analysis, mandatory fertilisation plans and genera! limitations per crop for both mineral
and organic nitrates fertilisation; appropriale nitrates spreading calendars and sulfflicient
manure storage, foc availabllity only when the crop needs nutrients, and good sprcading
practices; the "bufler" effect of non-ferulised grass strips and hedges along watercourses and
ditches, good management and restriction of culivation on stleeply sloping soils, and of
rrigation.

1213 Hildering, Keessen and Van Rijswick 2009 Utrecht Law Review 93.
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the opinion that the system for protecting waters from pollution from livestock
effluent at the Community level is purely based on Directive 91/676 (Nitrate
Directive) and not on other water Directives like the Ground Water Directive
(Directive BO/68/EEC). This special position for agriculture may lead to an
unbalanced approach and a lack of a fair distribution of measures that should
be taken by all slakeholders and polluters.

4.7 Conclusion

4.7.1 Law principles

From the above analysis the author believes that the European environmental legal

framework for LBMP regulation incorporates most of the relevant law principles

contained in international best practice in this field, including:'*"*

General environmental law principies, for example the precautionary principle,
integrated management, the polluter pays principle, sustainable development,
adaptative management, the paricipalory/participative approach, collaborative

management, equity and fiexibility, and transparency;

Environmental law principles related to sustainable resources management,
for example the equitable and sustainable use of water resources, integrated
river basin/watershed management, integrated pollution prevention and
control, integrated ecosystem-based approach, and integrated territorial

approach; and

Specific environmental law principles related to coastal and marine
management, especially the principle of integrated coastal area/zone

management.

4.7.2 Regulatory scope

In terms of the geographical requlatory framework, the fact that the European legal

framework pertaining to water management (mainly the WFD) includes "coastal

Refer 10 2.3 of this report for funher information on international best practice regarding
guiding principles in terms of LBMP regulation.
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walers" in its regulatory scope is very relevant for LBMP regutation as it ensures the
integrated regulation of water pollution, taking into consideration the interrelationship
between fresh water and coastal waters. Such a reguiatory approach is fundamental
for the effective regulation of LBMP."”"* The exisience of a dedicated Directive to deal
with the marine environment is regarded as a legal affirmation of the EU's willingness
to efficiently address and regulate marine pollution, including LBMP. In terms of the
regulatory scope, it is important to note that the European environmental legal

10236

framework identifies two legal concepts/ definitions: "coastal waters and "marine

waters","”"" a fact which has legal implications in terms of LBMP regulation. Coastal
waters are included in the scope of both Direclives. However marine waters (beyond
coastal waters) are in principle not included in the WFD.'™® This "exclusion" can be
explained by the respective environmental characteristics and “ecological

ni210

vulnerability of coastal waters and marine waters.'” It can also be explained by
the fact that there is a more direct and predominant interdependence between fresh
water and coastal waters than between fresh water and marine walers, a fact which
legilimates the inclusion ot coastal waters in the WFD.'”" However, it is still not
obvious that this approach (limiting the regulatory scope of the WFD to coastal

waters and excluding marine waters) is the most appropriate, especially in terms of

1215 Refer to 2.3.2 for further information on international besl pcactice in terms of the most
adequate regulalory scope of the regulation of LBMP. The regulatory objectives/purposes
should include pollulion management. environmental protection, human health protection and
the management of marine and coastal natural resources uses.

1216  In lerms of WFD, coaslal waler means surface water on the landward side of a line, every
point of which is al a dislance of one naulical mile on the seaward side from the nearest poinl
of the baseline from which the breadth of territorial waters 1s measured, extending where
appropnale up to the outer limit of transitional waters.

1217 In terms of the MSFD, marine waters include waters, the seabed and subsoil on the seaward
side of the baseline from which the exient of territorial walers 1s measured exiending lo the
outmost reach of the area where a Member state has and/or exercises jurisdicliona! rights, in
accordance with the UNCLOS, with the exception of waters adjacent 1o the countries and
terntories referred to in Annex Il to the Treaty and the French Overseas Depariments and
Collectivities and coastal walers.

1218 For the exception of terntorial waters in some cascs, refer to 4.2.

1219 In parlicular the dilution effects for marine waters and the accumulation effects for coastal
waters, Refer to 4.2.

1220 Refer {0 2.3.2 for further information about some of the main different main "zone", ncluding
the ecological "sensitivity" difference between "sea-shore”, coastal and marine waters anad
high-seas.

1221 The coaslal environment is more dependent on the quality and quantity of freshwater than
marine walers, especially in estuanes. Refer to Chapler 2.
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LBMP regulation.’®* Further scientific inputs are required to decide this issue, and
they are beyond the scope of this research project. However, from a regulatory
perspective and in accordance with international best practice,'*® it is the author's
opinion that WFD should have included marine waters in its regulatory scope in arder
to be able 1o regulate LBMP coherently. The gap is addressed to some extent (only
some marine waters are included and for specific aspects, it is not a broad inclusion)
by the MSFD, which complements the WFD. Mareover, it might have been more
efficient, ensuring integrated and ecosystem based management of water resources,
to consolidate the WFD and MSFD into a single framework Directive dealing
generally with water resources, including coastal and marine waters. Such a
recommendation is provided without analysing in detail the full range of practical
implications of such a regulatory scope, therefore further research will have ta be
undertaken to ascertain this preliminary recommendation, including strong scientific
guidance.'?** The fact that the high seas are excluded from the regulatory scope can
also be regarded as a weakness in terms of integrated regulation of LBMP and

marine pollution generally.

Moreaover, the fact that the provisions of the MSFD apply only to Member states with
coastal waters is regarded as a limiling factor in terms of regulatory eftectiveness.
Considering that the sources of LBMP might be located in land-locked countries,
such countries should be included in the regulatory scope. The provisions of the
WFD assist in the regulation of water pollution from such land-locked countries, but to

a limited extent. Land-locked Member states should have to implement certain

1222 International best praciice suggests that the marine and coastal environmenl to be protected in
tlerms of LBMP regulation should inciude as a minimum the following components: the
seashore; internal waters; relevant coastal watershed/catchments/river basins including
watercourses (up to the freshwater limit): terntonal seas: the Exclusive Economic Zone (EEZ);
esluaries; coastal lagoons; coastal wetlands; the sea bed and sub-soil of the abovementioned
waters; the environment (such as the living resources and ecosystems) associated with these
marine and coastal areas and, ff possible, the high seas.

1223 Refer to 2.3.2 of this study. Hildering, Keessen and Van Rijswick note that "marine pollution 15
also influenced by activities in states that are not situated near the sea or ocean. The fact that
a rniver basin approach 1s often transnational means that if co-operation does not wark in
practice, pollution coming from abroad must be tackled by states situated at the end of the
river basin. The WFD does not have a proper mechanism for dealing with transboundary
pollution”. Hildering, Keessen and Van Rijswick 2009 Ufrecht Law Review 81.

1224  Due to the limited scope of this thesis, it is not possible to conduct such research here.

246



regulatory instruments in terms of LBMP. It is also suggested that they should have
financial obligations to assist coastal Member states in the implementation of their
obligations in terms of the MSFD and WFD. Such financial contributions would be
especially relevant in terms of indirect measures like monitoring, public participation
and ecological assessment. Moreover, their paricipalion is necessary for the
effective development and implementation of the "marine strategies" and

"programmes of action" prescribed by the MSFD."""

It would atso be more effective in terms of LBMP requlation if the indirect requiatory
instruments (especially ecological assessment status, information management,
monitoring and effectiveness assessment) prescribed by the WFD and MSFD were
linked and combined in an integrated way to facilitate the cohesive management of

fresh and marine waters.

in terms of the material reguialory scope, the European environmenial legal
framework is comprehensive, as it generally addresses land-based point and difluse
sources of pollution (taking place in river basins and marine regions) and it also
provides specific and dedicated legal provisions for specific "priority" sectoral sources
and/or pollutants in the context of LBMP (e.g. nitrates pollution from agricultural

activities and urban waste water).**
4.7.3 Regulatory objectives

The regulatory objectives prescribed by the WFD and MSFD are regarded by the
author, in terms of the analysis conducted in this Chapter, as comprehensive in terms
of LBMP regulation as they address environmental protection, pollution management,

human health protection and management of uses. However, it has to be noted that

1225  As confirmed by Hildering, Keessen and Van Riswick 2009 Ulrecht Law Review 99, "Another
Iimitation is that the instrumenls firsl and foremost address states. and often even only
walercourse slates or coaslal states. while il 1s increasingly acknowledged nowadays that
many actors need to be involved. Furthermore, the complexity of waler systems does not limit
itsell Lo inlernational watercourses and alsa the effects on the marine environment are nol cnly
In the interest of the coastal states, bul are a concern {o the whale international community”.

1226 International best practice suggests (hal lhe land-based sources of marine pollution which
should be regulated should include all direct and indirect saurces on the lerritory, including
sources of potential scurces far 1aland.
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the European regulatory framework does not provide detailed and comprehensive
guidance in terms of use determination and management, which could affect the
efficiency of LBMP regulation. It is suggested that the WFD and the MSFD, through
an Annexure or guidance documents, should provide further guidance in terms of

coastal and marine environment use determination and management.
4.7.4 Regulatory instruments

Table 8 provides an overview of some of the direct and indirect regulatory
instruments implemented in the European legal framework. which are relevant for the

regulation of LBMP.

Directivaa | Bathing | Drinking | Nitrates | UWWY Water Frame-
Measure Water Water work Direcuve
I T e T i 4 4 v
Bz the om0 ek - ol v v v
R TR AU LN v v
boaran-a ot bin v v v
[N VENEE AN v
Nosrale U el e v v v
e ¢ artictool o v v
P v v v v v

Table 8. Main regulatory instruments implemented by EU environmental law,

which are relevant for LBMP regulation.***

The range of direct and indirect regulatory instruments amounts to a sophisticated
regulatory regime in terms of water pollution and marine and coastal management,
including LBMP regulation. The regulatory instrumenils based on the resource-
directed approach are regarded as sophisticated and sufficiently detailed to facilitate
uniform implementation by Member stales, and they provide relevant guidelines and
standards. The instruments and measures adopted in the context of the source-
directed approach are regarded as suitable in terms of LBMP regulation, especially
the combined approach prescribed by the WFD. The planning instruments provided

by the European environmental legal iframework are also regarded as pertinent and

1227 Evuropa 2009 hitp://ec.europa eu/environment/water/water-framework/pdf/walernote9/ other
walerleqgislation pdf.
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adequate. The direct regulatory instruments provided by the European legal
framework in terms of LBMP are mostly aligned with international best practice in
LBMP regulation.” In connection with the MSFD, Hildering, Keessen and Van
Rijswick'#*® argue that:
The chasen inslruments — coordinated marine strategies for marine regions,
coordinated programmes of measures, environmental targets instead of
enviranmenial quality standards and a clear procedure for dialogue when a
Member state cannot achieve the MSFD goal — make it clear that the MSFD is
a slep forward towards shared responsibilities between the European
institutions and the Member states when protecting ecosystems and nalural
resources. That is — especially when it concerns marine regions and
transnational river basins — a more pragmatic and perhaps more realfislic
attitude. Nevertheless, the new approach towards multi-level and mulli-actor
governance and a strong focus on flexibility and proceduralisation carries a
great risk that at the end of the day environmental goals will not be achieved

or will only be achieved much later or thal the burden of measures and
investments will not be farrly shared.

It is also noted thal the European regulatory framework is rather vague and
indeterminate regarding the management of the use of the coastal and marine
environments. This is regarded as a weakness in this regime, especially when

assessed against best practice in this context.'*

The indirect instruments are regarded as adequate for LBMP regulation, especially in
terms of ecological assessment, monitoring and information management, even
although they do not provide for the establishment of an European monitoring
programme. However, it is the opinion of lhe author that the guidance offered in
terms of financial management instruments is rather limited. Public participation is
comprehensively addressed. However, not much practical guidance is provided in
terms of enforcement and compliance. Such matters are left {o the Member states to
regulate. It is recommended that the EU should provide further guidance regarding
the selection, development and implementation of financial management instruments
related to LBMP and more generally water resources management. This could be

achieved through the development of practical guideline documents. There is no

1228 Reler 1o 2.3.4.3 for furlher informaltion.
1229 Hildering, Keessen and Van Rijswick 2009 Ulrecht Law Review 94.
1230 Referto 2.3.4.1(e).
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reference to capacity building, which might be regarded as a regulatory gap
especially in relation to the situation of European states engaged in "economies in
transition" or other states with limited capacity. Such states might require specific
capacity building, which could be achieved through effective co-operation between

states.
4.7.5 Overall assessment of the European regulatory framework

It is the opinion of the author that the overall European environmental regulatory
framework is rational and coherent.”' The framework aims to ensure an effective
legal interrelationship between the different Directives, to avoid legal gaps and
overlaps. It is reactive, flexible and adaptative, qualities which are appropriate for
sources-directed measures and instruments regulating LBMP. However, one the
main difficulties and challenges in terms of the European environmental legal
framework relates to the efficient, practical and timely implementation of ihe
obligations by Member states.'®* Compliance and enforcement measures by Member
states will be critical in terms of the effectiveness of the European legal regime to

regulate and manage LBMP.

Some lessons can be drawn from this crilical assessment of the European
environmental legal framework for LBMP regulation. A sound knowledge of the state

of the marine environment and associated river basin is a pre-requisite to implement

1231 An importanl European principie in this context is the integration principle. This pnnciple
enhances the coherence of the Communily's legal order. "It is reflected in the WFD, as it aims
at an integrated and combined approach to protect fresh water and coastal waters choosing
river basin management as an approach and stating explicilly that measures also have to be
taken in ather policy areas to meetl its objectives (Preamble 16 WED). With the entry inlo force
of the MSFD a nex!t link is made between the protection regimes under international and
European water law (Preamble 7, 17, 18 and 19 MSFD) and between the proteclion regimes
for river basins and marine regions, on the one hand, and those for other policy fields like
fisheries, agricullure and product policy (Preamble 9 MSED) on the other (see below). It must
be noted, however, that although external inlegration is of the uimost imporiance, the practica!
implementation ol (his obligation in other EC policy fields is still poor". Hildering, Keessen and
Van Rijswick 2009 Utrecht Law Review 85.

1232 "These approaches have to be implemenfed in order to be successful. Obstacles to mutually
reipforcing water management regimes can especially be expected in the application of the
insiruments and provisions thal often require vanaus interests 10 be balanced, for example, in
applying the principle of equitable and reasonablte utlisation of freshwater resources.
Moreover, it remains to be seen in what cases 'all necessary measures' are considered 1o
have been taken". Hildering, Keessen and Van Rijswick 2009 Utrecht Law Review 99.
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an efficient and effective management and regulatory system, especially in the
context of LBMP, reflecting the importance of regular ecological status assessment
and monitoring. In this context, a preliminary review of the different
impacts/pressures should guide the scope, contents and objectives of regulatory
interventions. The European framework also demonstrates that the determination of
a good environmental status is essential and should be based on specific

characteristics, adopting an ecosystem approach, and should be measurable.

Clearly defined environmental targets/standards, indicators and timeframes are also
essential instruments. It also recognises that there is a need for a clear and coherent
set of goals/objectives, building on existing policies. Such goals must be specific,
measurable, sectoral, must have associated timelines, and must address all priority
threats. The achievement of these objectives must be based on economic,
environmental and social factors. Integrated pollution control is also recognised as an

essential tool in the regulation of LBMP.

The European regulatory framework demonstrates the need for integrated and

combined instruments.'®* It

also demonstrates that tailor-made regulatory
intervention, like the design of programmes of measures, must take into
consideration the social, environmental and economic requirements and
characteristics of the waters concerned. For each specific problem or coastal/marine
environment (i.e. a sensitive environment), there is a need to assess the most
adequate regulatory instrument or mix of instruments required to address it. Each
regulatory instrument should have a defined aim and scope and an associated

timeframe, if applicable.

As noted by Hildering, Keessen and Van Rijswick'”® in relation to the MSFD, the
integrated ecosystem approach will lead "to a better protection of the marine
environment, since it considers the whole ecosystem in relation to neighbouring
systems and in relation to all threats and possible measures to avoid negative

impacts on the ecosystem".

1233  Hildering, Keessen and Van Rijswick 2009 Utrecht Law Review 81,
1234 Hildering, Keessen and Van Rijswick 2009 Utrecht Law Review 95.
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In terms of the European regulatory framework in relation to LBMP regulation,
Hildering, Keessen and Van Rijswick'”** argue that "emission standards do not offer a
solution for all pollution from land-based diffuse sources, especially not from diffuse
sources of pollution like agricultural pollution”. They also argue that "an exlensive use
of exemptions leads (0 the undesirable situation that other states in the same marine
region will have greater difficulties in fulfilling their goals and ambitions, with the final
result that the marine environment will lack proper protection and that the goals will
not be met".”™ In this contex! they recommend that it might be preferable to develop
and implement a "system which would make the parties involved jointly responsible

for achieving the goals laid down in the new European water Directive”.'™’

The European legal regime also emphasises the imporlance of selecting the most
suitable competent authority, level of action and the repartition of responsibilities and
accountabilities. Table 9 provides an overview of the European reguiatory framework

in terms of LBMP.

OVERVIEW OF THE EUROPEAN REGULATORY FRAMEWORK IN THE CONTEXT OF LBMP

Two Directives have been idenlified as the most relevant ones for the regulation of LBMP:

e Direclive 2000/6Q/EC of the European Parliament and of the Council of 23 October 2000
establishing a framework for Community action in the field of water policy (Waler Framework
Directive or WFD;

o Directive 2008/56/EC of the European Parliament and of the Council of 17 June 2008
establishing a framework for Community sction in the field of marine environmental policy
{Marine Strateqy Framework Directive or MSFD).

1235 Hildering, Keessen and Van Rijswick 2009 Utrech! Law Review 93. They &lso indicate that
"the image of Euvropean water legislation is that of a funnet full of measures Ieading into the
next funnel of measures and then inlo another funnel of such measures and so on. Each
funnel takes care of a part of the necessary measures o protect lhe water sysiem: measures
to regulale activities in Ihe field of agriculture, industry, waste water treatment and direct and
indirect discharges within the river basin district towards the seas angd oceans”.

1236  Hildering, Keessen and Van Rijswick 2008 Utrech! Law Review 93.

1237 This will be difficult to realise as far as non-Member stales are concerned. butl within the
European Union it is worlh thinking about regional responsibility within river basins.
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Sectoral Direclives have also been idenlified as relevant (n the context ol LBMP regulation, including \he
following main ones:

e The Council Directive 911271/EEC of 21 May 1991 concerning urban wasle-water lrealment, as
amended (Urban Waste-Waler Direchive),

= The Council Directive (81/676/EEC) of 12 December 1991 concerning the protection of walers
against polfution caused by nilrates from agnicuifural sources (Nitrates Directive); and

« The Councd Directive 86/61/1EC of 24 September 1996 concerning integrated pollution
prevention and conlrof, as amended (IPPC Drrective).

Others Directives are relevant for the regulalion of LBMP, bul 10 a lesser exient:

»  The Direclive 2006/7/EC of the European Parhament and of ihe Council of 15 February 2006
concerning Ihe management of balhing water (Bathing Waler Directive), as amended;

»  The Council Direchive 79/409/EEC of 2 April 1979 on the conservalion of wild birds (Birds
Direclivg), as amended,

»  The Councit Directive BO/778/EEC of 15 July 1980 relaling to the qualty of water intended for
human consumption (Drinking Water Directive) as amended;

+» The Council Directive 96/82/EC of 9 December 1996 relating to the control of major-accident
hazards (Seveso Directive), as amended:

e The Council Directive of 27 June 1985 on the assessment of the effects of certain public and
private profecls on the environment, (E1A Directive), as amended;

= The Council Direchve 86/1278/EEC of 12 June 1986 on the protection of the environment, and in
particular of the soil, when sewage shidge 15 used in agriculture (the Sewage Sludge Directive);

»  The Council Directive 32/43/EEC of 21 May 1392 on the conservation of natural habitats and of
wild fauna and flora (Habitats Direclive);

e The Directive 98/8/EC of the European Parhament and of the Council of 16 February 1998
congerning the placing of biocidal products on the market (Biocidal Products Directive);

« The Direclive 2009/128/EC of the European Partiament and of the Courncil of 21 October 2009
eslablishing a framework for Commuily action to achieve the sustamnable use of pesticides
(Pesticides Direclive); and

o Regulstion (EC) No 1907/2006 of the European Parliament and of the Council of 18 December
2006 concerning the Registration, Evaluation, Authorisalion and Reslriction of Chemicals
(REACH).
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| What is regulated?

General environmenial law principles: the precautionary principle, integrated management, the
poliuter pays principle, sustainable development, adaptalive management, the
parlicipatory/parlicipative approach, collaborativeé management, equily ang ftexibility, and
transparency.

Environmental law principles related to sustainable resources management: the equilable and
sustainable use of water resources, integrated river basinvwatershed management, integrated
pollution prevention and conlirol, Ihe integraled ecosystem-based approach, and the inlegrated
territorial approach.

Specitic enwronment law principles related to coastal and rarine managerment: integrated
coastal area/zone management.

Where does the regulatory regime apply?

« Marine Side (prolection); inland, transitional
and coasfal waters (including in some cases
the lerritorial sea) in terms ol the WFD. All
marine walers under national jurisdiction in

Direct and indirect sources, pomt and dilfuse terms of the MSFD. The high seas are

sources,

ernissions/discharges, installalions and other
factors which might potlute or contribule 10 the

poltution

rmarine environment.

activities, substances, excluded from the regulatory scope.

and/or degradation of the coastal and

+ Land side (control of sources): waler basins
districts under the jurisdiction ol a Member
slate for the WFD and mostly only coastal
Member states for the MSFD.
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REGULATORY INSTRUMENTS FOR
LBMP REGUALTION

Prarection of inland surface walers, (ransitional walers, coaslal walers and groundwaler.

Long-term suslainable water management based on a high level of protection of the aquatic
environment.

Prolect and restore clean waler across Europe and ensure its long-term, suslainable use.

General objective "ta be achieved in all surface and groundwater bodies™: a good slaius by
2015.

Protection of territonal and marine waters, achieving concentratians in the marine environmenl
near background values for naturally occurring subslances and close o zero for man-made
synthetic substances.

Enhanced protection and improvement of the aquatic environment.

Management of waler use 10 ensure sustainable use of the resource.

The marine environment is a precious heritage that must be protected, preserved and, where
praclicable, reslored with 1he ultimate aim of malintaining biodiversity and providing diverse and
dynamic oceans and seas which are clean, healthy and productive.

The sustainable use of the seas and the conservation ot marine ecosystems.

An ecosystem-based approach to the management of human activities.

The achievement of good environmental status and ensuring that the capacity of marine
ecosystems lo respond 10 human-induced changes is not compromised, while enabling the
sustainable use of marine goods and services by present and future generations.

« Environmental objectives and environmenial qudlity standards
(WFD): A general requirement for "good ecological status" and
"good waler chemical slatus".

»  Environmental quality standards of priority substances (WSF): two
types of environmenial qualily standards are set for priority
subslances: "annual aveérage concentrations” and “maximum
allowable concentrations®.

= Good environmental status, environmenlal targets and indicators
(MSFD).
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Instruments based on the sources-directed approach included in
the "programme of measures” (WFD and MSFD), including basic
and supplementary measures.

The European Parliament's and the Council's specific measures
against the pollution of water by individual pollutants or groups of
pollutants presenting a stgnificant risk to or via the aquatic
environment,

The "combined approach lor poinl and diffuse sources”.

The determination of priority substances and priority hazardous
substances.

The phasing out or reduction of specific pollutants according to a
risk-based approach.

Various secloral standards and guidelines related for instance to:
setling chemical quality siandards.

The development of code(s) of good agricullural practices and
action programs.

The determination of emissions mit values (IPPC and WFD
Diseclives).

BAT and BEP,

The determination of standards and requirements (especially in the
Urban Waste Water and Nitrates Direclive).

General management principles (especially in terms of urban waste
water management).

Code of conduct (which could also be categorised as an inlegrated
regulatory instrument).

Water use designation and management: no specific instruments.
River Basin Management and associaled management plans.
Marine eco region and marine strategies.

EIA.

Authorisation/permit  system: [PPC and Urban Waste Walter
Directives.

Protected areas.

The designation of "nitraies vulnerable zones" and other sensitive

afeds.

Programme of Measures.
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INDIRECT. -

= Instruments in supporl of direct instrumeants
and messurss, feciltating the control and management
of LBMP

Ecological assessment: analysis of the characleristics of the river basins and
marine areas, including an assessment of the impacls of human aclivity and an
economic analysis of water use; marine research and monitoring operations.

Monitoring, data management, reporting and notification: monitoring
programmes for surface water status, groundwater status, marine areas and
prolected areas, and specific standards in terms of monitoring and information
management. Also the Eurgpean Pollutant Emission Register (EPER), the
marine protected areas register And the register of substances and products
autharisations.. . .o

Effectlveness assessment by the EU Community and by q-l':lch Memb_ér state.

Puﬁiic particlpation.

Financial management: promoting the “recovery of the costs of water
services” and the polluter pays principle. ]

Priority should be given to action within the responsibility of Member states.

Nead for flexibility to determine the regulatory modalities of implementation.

Need o choose the mos! adequate inslitutional siructure.

Promote the river basin districts management approach.

Important to determine nationally the most appropriate competent authority, the most efficient
and suitable fevel of action, and the repartition ol responsibilities and accounabilities.

To facilitale inlegraled management, the MSFD recommends that Member stales identify or
establish administrative frameworks.

Hazardous substances, biological disturbance, fertilisers. nitrates, the introduction of non-
indigenaus species.

Agricultural  activities, industrial  installations, discharges, wurban waste-water

management-related activilies.

- “Nitrates vulnerable zones", protected and sensitive areas.

Table 9.

regulation.

Overview of the EU regulatory framework relevant to LBMP
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