
A strategic framework and operational 
guidelines for public sector procurement 

practices: The case of the National 
Consumer Commission (NCC) 

  N Nokhwali-Mboyi 

orcid.org/0000-0002-1601-9414 

Thesis accepted for the degree Doctor of Philosophy in Public
Management and Governance at the North-West University 

Promoter: Prof G van der Waldt 

Graduation: November 2022 

Student number: 26966808 



i 

DECLARATION 

I, Nontokozo Alicia Nokhwali-Mboyi (Student number 26966808) declare that the thesis 

titled “A strategic framework and operational guidelines for public sector procurement 

practices: The case of the National Consumer Commission (NCC)”. 

Submitted for the degree Doctor of Philosophy in Public Management and Governance at 

the North-West University, Potchefstroom Campus, is my own work and has not been 

submitted before by me to any other university. All the sources used in this thesis have 

been acknowledged by means of complete referencing. 

____________________ 

NA Nokhwali-Mboyi 

Date: 17 May 2022 



ii 

ACKNOWLEDGEMENTS AND DEDICATION 

It has been a tough journey and I am still in disbelief and overwhelmed with emotions that I 

made it to the finishing line.  

I give praise and honour to the Lord Almighty for giving me courage, strength and 

resilience to persevere when giving up seemed to be the best option.  

My sincere gratitude goes to my supervisor, Prof Gerrit van der Waldt, who believed in me 

from the first submission of my research proposal, for guidance, advice, prompt feedback 

and the words of encouragement throughout this journey. 

To my Aunt Nomangesi Princess Hogana, I will forever be grateful for values you imparted 

to me on the significance of education and the opportunity given to pursue my studies, 

without which I probably would not have seen the gates of a tertiary institution. 

This study would not have been possible without the support of my family, Aphilile Mboyi 

(who took care of our children when I spent hours away from the family), my beautiful 

children Siwongiwe ‘Noroza’, Lwando and Zenande, who gave me all the space I needed 

for my studies. 

Special words of appreciation go to Theto ‘Alu’ Modjadji, for making sense when I had 

thrown in the towel, for constantly reminding me of my capabilities, for the support he gave 

me during the field work and ensuring that I do not miss any of my appointments with the 

participants. 

My heartfelt words of gratitude go the Management as well as the Finance and SCM 

officials of the National Consumer Commission for participating in the study, which would 

not have been possible without them; your support was invaluable. 

Last but not least, I dedicate this study to my late grandmother (Idah), my parents (Welsh 

and Ethelda), my sister Nomakhwezi Nokhwali-Mpakumpaku, my brothers Siyanda, 

Christopher and Senzo and my beautiful nieces, Ivakele, Esihle and Olothando. 



iii 

ABSTRACT 

South Africa’s public procurement practices bear much significance due to the country’s 

history of Apartheid whereby government procurement opportunities favoured large and 

established businesses. Due to this past, public procurement is currently being regarded as 

an instrument to redress the injustices of the past, thereby allowing all interested parties to 

participate in the mainstream economy. It is for this reason that public procurement found 

itself firmly imbedded in the country’s supreme law, the Constitution of the Republic of 

South Africa, 1996 and other statutory prescripts.  

This study was motivated by continuous negative audit outcomes as annually revealed by 

the Office of the Auditor-General. These reports reveal that non-compliance with 

procurement legislation, regulations and prescribed processes is endemic in the public 

sector and leads to the incurrence of huge irregular expenditure. In this regard, the study 

aimed at developing a strategic framework and operational guidelines which may assist the 

National Consumer Commission (NCC) as a case study of this research, to improve 

compliance with procurement laws and regulations, and strengthen adherence to 

prescribed processes and procedures. The application of such a strategic framework and 

accompanying operational guidelines may eliminate the high incidents of irregular, fruitless 

and wasteful expenditure in the implementation of its procurement practices. 

Public institutions undertake procurement activities utilising public funds allocated to them 

to operationalise their strategic objectives and to execute their service delivery obligations. 

In this regard, it is crucial that public officials act as good stewards of public funds and have 

the necessary skills and knowledge to diligently perform procurement functions. 

Unfortunately, this study’s theoretical foundation revealed that public officials often become 

guilty of maladministration and corrupt activities aimed at self-enrichment and self-

interests. Furthermore, despite relative rigorous political oversight mechanisms and a 

comprehensive statutory and regulatory framework, incidences of procurement malpractice 

continue to increase. It became evident that the public sector institutions require a strategic 

framework and operational guidelines for public sector procurement practices. Such a 

strategic framework and operational guidelines should reflect the principles of fairness, 

equity, transparency, competitiveness and cost-effectiveness, as well as adhere to national 

and international procurement standards and best practices. In addition, drawn from the 
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Constitution, 1996 stipulations of relevant legislation and regulations that guide the 

implementation of public procurement practices must be accommodated in such a strategic 

framework and operational guidelines.  

The findings of this study reveal that, although the NCC generally applies prescribed 

procurement prescripts, full compliance with those prescripts is still a challenge, hence the 

institution incurs irregular expenditure. To assist the NCC to eradicate irregular 

expenditure, the contribution of this study is the design of a procurement strategic 

framework and operational guidelines which intend to provide high-level guidance to senior 

managers on procurement matters and operational day-to-day procurement activities to 

officials, respectively. This strategic framework and accompanying operational guidelines 

were designed based on method, source and data triangulation by synthesising the 

Procurement Theory, a literature review, an analysis of the statutory and regulatory 

framework, international standards and best practices, as well as an empirical investigation 

into the NCC as case study. The unit of analysis imbedded in this case study was 

procurement officials of the NCC. A census study was conducted utilising semi-structured 

interviews with sampled officials. Although a case study methodology was utilised and the 

findings of the study thus cannot be generalised to the entire public sector, the proposed 

procurement strategic framework and operational guidelines hold significant value for all 

public sector institutions. The successful application of the procurement strategic 

framework and operational guidelines may decrease the prevalence of irregular, fruitless 

and wasteful expenditure as well as the high incidences of corruption and financial 

malpractice. 
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CHAPTER 1 

INTRODUCTION TO THE STUDY 

 

1.1 ORIENTATION 

 

Prior to 1994, South Africa used a government procurement system which favoured large 

and established businesses and this made it difficult for new businesses to access public 

sector procurement (Ambe & Badenhorst-Weiss, 2012a:242). To address the disparities of 

the past and to achieve socio-economic objectives, South Africa underwent transformation 

through the introduction of procurement reforms which started in 1995 with the aim of 

promoting openness, accountability and inclusivity in government procurement, for the 

benefit of all citizens (Ambe & Badenhorst-Weiss, 2012a:242-243). Part of the procurement 

transformation process was the development and adoption of the legislative framework to 

guide the procurement process in the public sector. The Constitution of the Republic of 

South Africa, 1996 (hereafter referred to as the Constitution) requires in section 217 that 

public institutions contract for goods or services in a manner that is “fair, equitable, 

transparent, competitive and cost-effective”. To give effect to the public procurement 

principles prescribed by the Constitution (1996), the Public Finance Management Act 1 of 

1999 (PFMA) was signed into law to regulate financial management for National and 

Provincial Governments. The Public Finance Management Act 1 of 1999 placed the 

responsibility to ensure that public institutions have and maintain an appropriate 

procurement and provisioning system which is “fair, equitable, transparent, competitive and 

cost-effective”, on the heads of the public institutions. Further to this, the Constitution 

(1996), in section 195 (1) (a), stipulates that public resources must be used in an “efficient, 

effective and economic manner”. The Principal Agent Theory argues that public officials 

play an agent role by ensuring that they undertake institutional activities in a manner that 

serves the interests of the principal, that is, the public (Tukamuhabwa, 2012:35; Sanderson 

et al., 2015:29). Thus, it is fundamental that expenditure management in the public sector 

is handled in an efficient, effective and economic manner, to obtain value for spent funds, 

as required in section 195 of the Constitution (1996). In addition, it is of the utmost 

importance that the South African public sector procurement system provides for the 

advancement of persons who were previously disadvantaged by historic discrimination 
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(Department of National Treasury, 2015a). Since Government uses public funds to provide 

services, it is important that public officials entrusted with the responsibility of providing 

such services are trustworthy and adequately capacitated to perform duties relating to 

service delivery (Sing, 2012:380-381). Section 195 of the Constitution (1996), National 

Planning Commission (2012) and Department of National Treasury (2015a) prescribe that 

public officials must uphold professional ethics to deliver quality services to the citizens. To 

guide the implementation of the PFMA, National Treasury issued the Treasury Regulations 

(2005) for departments, trading entities, constitutional institutions and public entities, in line 

with section 76(4)(c) of the Public Finance Management Act 1 of 1999 which permits 

National Treasury to make regulations or issue instructions determining a framework for a 

procurement system which is “fair, equitable, transparent, competitive and cost-effective”. 

Regulation 16A6 of the Treasury Regulations states that public institutions must procure 

goods or services through price quotations or the competitive bidding process and must be 

within the threshold values prescribed by National Treasury (Department of National 

Treasury, 2005). The thresholds prescribed by National Treasury are stipulated in the 

Practice Note No. 8 of 2007/2008, which was recently repealed and replaced by PFMA 

SCM Instruction Note 2 of 2021/22. The quotation and competitive bidding processes are 

elaborated on in Chapter 3 of the study. 

 

To give effect to the provision of section 217(3) of the Constitution (1996), which states that 

the “national legislation must prescribe a framework within which the procurement policy 

must be implemented” by the public institutions, the Preferential Procurement Policy 

Framework Act (PPPFA) became the law and its aim was to provide a framework for the 

implementation of such a procurement policy. To guide the implementation of the PPPFA, 

the Preferential Procurement Regulations were issued in 2001, which amongst other things 

gave guidance on the application of the preferential point system. To ensure consistency 

and provide guidance to public institutions on the interpretation of procurement legislation 

and policies, National Treasury developed a policy strategy to provide guidance on the 

consistency in the government procurement reform processes, amongst other things 

(Department of National Treasury, 2003). To assist National Treasury with the 

implementation approach, Joint Country Procurement Assessment Review (CPAR) was 

conducted. CPAR revealed deficiencies on governance matters and the manner in which 

PPPFA and its regulations were understood and applied and this necessitated the 

introduction of integrated Supply Chain Management (SCM) which was believed would 
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make significant improvement in financial management in the public sector (Department of 

National Treasury, 2003). SCM is described as a process that entails planning and 

management of activities involved in sourcing, procurement, conversion and logistics 

management activities (Pauw et al., 2015:244). On the other hand, Visser and Erasmus 

(2014:8) define public financial management as a process in which Government collects 

and allocates financial resources based on pronounced priorities. The Public Finance 

Management Act 1 of 1999 places the responsibility for effective, efficient, economic and 

transparent use of financial and other resources on all public officials. To enforce this 

responsibility, section 81 of the PFMA declares failure to comply with responsibilities 

assigned to public officials, incurrence of irregular, unauthorised and fruitless and wasteful 

expenditure as well as failure to exercise the delegated power or to perform assigned duty 

as a case of financial misconduct which is punishable by law, in terms of section 86 of the 

PFMA. Although non-compliance with public finance legislative framework has been 

criminalised in terms of PFMA, Fourie and Poggenpoel (2017:174) argue that the public 

sector is struggling with consequence management for non-compliance where 

contravention has been identified, hence the recurring audit findings in the public sector.  

 

In addition to the Constitution (1996) and legislative framework that governs financial 

management in the public sector, South Africa has another important document providing 

guidelines to public officials on planning and executing government programmes, with the 

aim of achieving an “inclusive economy”, that is, the National Development Plan (NDP), 

Vision 2030 (National Planning Commission, 2012). The NDP underscores that for South 

Africa to realise its 2030 vision, it needs to improve and strengthen its procurement 

systems and make resources available for other priorities (National Planning Commission, 

2012). The NDP argues that the tick-box exercise done to enforce compliance in the public 

sector procurement is costly, cumbersome, ineffective and susceptible to fraud (National 

Planning Commission, 2012). To curb corruption in the public procurement, NDP proposes 

a central oversight over large and long-term tenders and that public officials be held liable 

for losses incurred due to corruption (National Planning Commission, 2012). To give effect 

to the NDP provisions regarding the oversight body over tenders in the public sector, the 

Office of the Chief Procurement Officer (OCPO) within National Treasury was founded in 

2013 with the mandate to oversee how Government conducts business with the external 

parties and to safeguard adherence to procurement principles enshrined in the Constitution 

(1996), by public institutions. The OCPO states that Government is the largest buyer in the 
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country and its expenditure on goods and service is above R500 billion annually 

(Department of National Treasury, 2015a). The NDP further emphasises that in order to 

realise the 2030 vision of an inclusive economy, public and private sector need to procure 

from small companies and enhance the development of black and female managers and 

professionals (National Planning Commission, 2012). To achieve this, South Africa needs 

to improve the quality of its spending by ensuring better planning and sound procurement 

systems (National Planning Commission, 2012). Therefore, due to the large sums of public 

funds spent through procurement processes, it is important that public institutions procure 

goods or services in an “effective, efficient and economic” manner and for the benefit of the 

citizens. 

 

South Africa is a democratic developmental state guided by the Constitution (1996), which 

is the supreme law of the country. The Constitution (1996), in the Bill of Rights, provides for 

the democratic rights of the citizens. Creamer (2010:205) describes a developmental state 

as a state that provides a range of services for the benefit and consumption by its people. 

The Constitution (1996), in section 195 (1) (b), further puts emphasis on the efficient, 

economic and effective use of resources. Du Toit et al. (2001:201) state that institutions 

whether public or private effectively execute their various mandates through the 

procurement of goods or services. Therefore, as part of its service delivery mandate, 

Government procures goods and services to meet the needs of the citizens of the country. 

 

In the process of providing services to the citizens, Government uses public procurement 

as a tool for development and transformation (Department of National Treasury, 2015a). 

Further to this, Department of National Treasury (2015a) underscores the importance of 

adherence to the public procurement legislative framework and guidelines so that 

Government’s objectives are attained, waste is reduced, corruption is eradicated and the 

public sector performance is improved through ethics, integrity, transparency and 

accountability since governance and compliance failures result in fraudulent activities. 

Since the primary purpose of any government globally is to provide for the well-being of its 

people by delivering essential services, public officials should use public resources 

efficiently and effectively (Djurović-Todorović & Djordjević, 2009:282). Pauw et al. 

(2015:223-224) argue that ineffectiveness in the procurement practices can result in 

possible losses of public funds through incompetence, waste, fraud or corruption. Thus, it 

is crucial that public institutions effectively, efficiently and economically spend public funds 
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and have expenditure controls in place to ensure that Government does not pay more than 

what it should to acquire goods and services and derive value for money for the spent 

public funds. 

 

To ensure that SCM officials in the public sector are sufficiently trained on public 

procurement, the Accounting Officers/Accounting Authorities have been entrusted with this 

responsibility (Department of National Treasury, 2004). However, South Africa still faces 

challenges regarding proper knowledge, skills and capacity in the public procurement 

(Ambe & Badenhorst-Weiss, 2012a:249). This sentiment is shared by Fourie and 

Poggenpoel (2017:174) in their study which revealed that most recurring audit findings in 

the public sector related to uncompetitive or unfair procurement processes and internal 

control deficiencies in expenditure management which could be emanating from lack of 

skills in the finance and SCM officials. According to National Treasury, the public sector 

has lower SCM skills level compared to the private sector and this is due to the negative 

image of public sector SCM which has made it difficult to attract the right skills (Department 

of National Treasury, 2015a). Over and above the need to have skilled and knowledgeable 

public officials involved in the procurement practices, Bolton (2008a:5) asserts that it is 

important that service providers contracted by public institutions have the necessary 

capability or ability to complete their work in time and in a satisfactory manner. 

 

According to Ambe and Badenhorst-Weiss (2012a:242), procurement by public sector was 

given a constitutional status. Since the Constitution,1996 is the highest law of the country, 

it is thus argued that all matters relating to public procurement emanate from it; therefore, 

any public sector procurement legislation and individual public institution procurement 

policies must be complied with since they are all drawn from the Constitution (1996). Ambe 

and Badenhorst-Weiss (2012a:249) state that compliance with procurement policies and 

regulations by public institutions is still problematic. This notion is supported by Fourie and 

Poggenpoel (2017:174) who argue that compliance with SCM legislative framework in the 

public sector is a constant challenge and if there are no consequences for contravention, 

non-compliance will be regarded as normal and become the culture of the public sector. 

The media release issued by the Auditor-General (AG) regarding the 2017/18 public sector 

audit report also revealed that public institutions were still failing to comply with prescripts 

and processes prescribed for procurement, as a result, R51 billion irregular expenditure 

was incurred (AG SA, 2018a). Irregular expenditure is described by the Public Finance 
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Management Act 1 of 1999 as expenditure other than unauthorised expenditure which is 

incurred in contravention of the PFMA, procurement regulations and legislation providing 

for government procurement procedures. 

 

The introduction of the above-mentioned legislation, transformed public sector procurement 

and enabled previously disadvantaged communities to access government procurement 

opportunities and in that way eliminated discrimination. However, despite the strides made 

by Government to strengthen procurement in the public sector through policy interventions, 

South African public sector continues to be under a lot of criticism due to unethical conduct 

by the public officials which has led into public procurement malpractices, corruption and 

non-compliance with government prescripts which govern public procurement. 

 

The study therefore argues that, by complying with national legislation, procurement policy 

framework and following an integrated SCM approach can enable public institutions to 

derive value for money for the procured goods and services. To achieve this, demand 

planning should be given as much attention as procurement (Department of National 

Treasury, 2015a). Thus, it is argued that procurement cannot be effective if implemented in 

isolation of other SCM elements, such as demand, acquisition, logistics and disposal. The 

focus of the study is therefore placed on the inefficiencies in the implementation of 

procurement practices in the public sector, specifically in the NCC as case study for this 

research. The NCC is one of the public entities under the administration of the Department 

of Trade, Industry and Competition (the dtic), which is responsible for the implementation 

and enforcing compliance with the Consumer Protection Act in order to ensure fair 

business practices and uphold social and economic welfare of consumers. 

 

According to National Treasury, the South African public sector faces challenges pertaining 

to the SCM and these include non-compliance with SCM legal framework and corruption, 

amongst others (Department of National Treasury, 2015a). National Treasury is of the view 

that non-compliance and corruption are exacerbated by the fact that laws have not been 

adhered to or fully implemented and this leads to transgressors not being called to account 

(Department of National Treasury, 2015a). This notion is confirmed by Fourie and 

Poggenpoel (2017:174) who advance that procurement non-compliance in the public 

sector occurs due to lack of consequence management and this results in recurring audit 

findings. Department of National Treasury (2015a) underscores the importance of 
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adherence to the public procurement legislative framework and guidelines so that 

Government’s objectives are attained, waste is reduced, corruption is eradicated and the 

public sector performance is improved through ethics, integrity, transparency and 

accountability since governance and compliance failures result in fraudulent activities. In 

light of the above, it is argued that public officials who perform acts of non-compliance with 

the prescribed legislative framework and corrupt activities are guilty of committing financial 

misconduct and should be held accountable for their actions, as prescribed by Regulation 

16A9 of Treasury Regulations which requires the Accounting Officer/Accounting Authority 

of the public institution to investigate any allegations pertaining to improper conduct or non-

compliance with SCM system by public officials and take necessary action against such an 

official (Department of National Treasury, 2005). This notion is supported by Doherty et al. 

(2014:407) who state that public officials should be held accountable for expenditure and 

revenue in their areas of responsibility. 

 

Ambe and Badenhorst-Weiss (2012a:249) express concern that South African public 

sector still experiences challenges of non-compliance with Supply Chain Management 

rules, regulations and policies. Compliance in the public sector is a continuous challenge 

and this could be attributed to no or very few consequences in instances of contravention 

of regulations which results in non-compliance findings (Fourie & Poggenpoel, 2017:174). 

 

The issues regarding procurement non-compliance were also raised in the AG 2017/18 

audit report which revealed deterioration in the audit results of the public institutions. The 

said audit report revealed that public institutions incurred R51 billion on irregular 

expenditure, which is the resultant of non-compliance with applicable laws and regulations 

in the public sector (AG SA, 2018a). These results are an indication that public institutions 

are still experiencing challenges regarding the full implementation of the constitutional 

principles which reinforce public procurement and these are: “fairness, equity, 

transparency, competitiveness and cost-effectiveness”. Van Zyl (2006), as cited in Ambe 

and Badenhorst-Weiss (2012a:250) states that the procurement areas susceptible to non-

compliance include: non-utilisation of competitive process for both quotations and bids, 

incorrect utilisation of the preferential points system, lack of appropriate bid committees; 

use of unqualified suppliers, passing over of bids for incorrect reasons; utilisation of the 

incorrect procurement process in respect of the thresholds; extensions of validity periods; 

and incorrect utilisation of the limited bidding process. 
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This study relies on two theories of management: (1) Principal Agency Theory and (2) 

Stewardship Theory. The Principal Agency Theory, or simply Agency Theory, depicts a 

situation in which the agents’ interests can deviate from those of the principals and should 

that be the case, the Agency Theory recommends the introduction of control measures 

upon the agent (Davis et al., 1997:20). Agency Theory warns that the assumptions about 

the agent self-serving motivations which result into principal-agent divergence are not 

applicable for all the agents (Davis et al., 1997:20). In the public sector context, the public 

officials assume the agent position with the citizens being the principals, since public 

officials execute their duties on behalf of Government which is accountable to the citizens. 

Thus, if public officials fail to perform their duties in the best interests of the citizens, 

Government must come up with internal control measures to ensure that its socio-

economic objectives are achieved. On the other hand, the Agency Theory suggests that 

not all public officials are the same, implying that there are those who are in the employ of 

the public sector for individual benefits and there are those who have interest in serving the 

public with passion and integrity. 

 

As indicated above, another management theory is the Stewardship Theory which states a 

situation in which agents are not motivated by personal goals, but those of the principals 

(Davis et al., 1997:2). In this case, the agent acts in the best interests of the principals; 

therefore, there is coherence and synchronisation in the interests and goals of the agent 

and those of the principal. The Stewardship Theory is more relevant in the public sector 

since public officials are there to meet the service delivery needs of the citizens and should 

therefore have the interests of the public at heart in order to perform their duties with zeal 

and integrity. Also, as in accordance with Maphunye (2009:9-12), they should devote 

themselves and demonstrate the expertise necessary for the prosperous developmental 

state. The two types of theories are discussed in more detail in Chapter 2. 

 

1.2 PROBLEM STATEMENT 

 

In South African, public sector is inundated by failure to comply with SCM and procurement 

legislation which has resulted in the incurrence of unaccepted expenditure, which is 

irregular, unauthorised and fruitless and wasteful expenditure. Ambe and Badenhorst-

Weiss (2012b:11010-11012) accentuate that irregular, unauthorised and fruitless and 
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wasteful expenditure are the resultants of non-compliance with the prescribed SCM and 

procurement laws in the public sector, which emanate from lack of SCM skills, 

competencies and the absence of strict regulatory culture in the public sector. The issues 

pertaining to public sector non-compliance with procurement laws and regulations become 

apparent every year when the AG has completed the annual audits in the public sector. As 

stated above, the 2017/18 AG report revealed that failure to comply with prescripts and 

processes prescribed for procurement resulted in R51 billion irregular expenditure being 

incurred by the public institutions (AG SA, 2018a). According to the 2016/17 AG report, 

public institutions incurred R45,6 billion on irregular expenditure, majority of which related 

to contravention of procurement processes (AG SA, 2017). The AG asserted that the 

increase in irregular expenditure could be attributed to weaknesses in SCM, which led to 

deviations from the prescribed procurement processes in the public sector (AG SA, 2017). 

 

As one of the public institutions, the NCC is also facing procurement non-compliance 

challenges. According to NCC (2017a), subsequent to receiving a qualified audit in 

2012/13 financial year, the NCC focussed on putting measures in place to improve 

compliance with PFMA, Treasury Regulations and directives. Due to its poor compliance 

history, the NCC identified a need to strengthen its internal controls (NCC, 2017a). The 

issues relating to the NCC’s non-compliance with the prescribed procurement and SCM 

legislation are evident in its audit reports for 2012/13, 2013/14, 2014/15, 2016/17 and 

2017/18 financial years, wherein it incurred irregular expenditure in all these financial 

years. The irregular expenditure recorded in the NCC’s 2012/13 financial records 

amounted to R21,1 million of which R15,5 million was incurred in the same financial year 

with R8,5 million carried over from the prior years (NCC, 2013). The irregular expenditure 

incurred by NCC in 2012/13 pertained to:  

 

• not obtaining three written quotations from prospective suppliers; 

• appointment of suppliers with no valid Tax Clearance Certificate (TCC); 

• violations of PFMA and Treasury Regulations; and 

• unavailability of procurement documents.  

 

According the NCC (2014:79), R6,9 million irregular expenditure was incurred by the NCC 

in 2013/14 financial year. The amount of irregular expenditure related to transgressions 

similar to those of the prior year but in this year there were also transgressions relating to 
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the non-application of preferential point system. Non-compliance with procurement laws 

and regulations by the NCC continued to increase and R7,3 million was incurred in 

2014/15 financial year (NCC, 2015). In 2016/17 financial year, an amount of R7 million 

irregular expenditure was incurred by NCC (NCC, 2017b). Although the non-compliance 

situation improved in 2017/18 compared to the prior years, R1,3 million irregular 

expenditure which was a result of not following proper procurement procedures was 

incurred by the NCC in 2017/18 financial year (NCC, 2018). In studying the NCC financial 

records outlined in the annual reports for the financial years indicated above, an 

observation has been made that majority of the transgressions which led to non-

compliance with applicable procurement laws and regulations are recurring, and this raises 

concerns on the availability and implementation of internal controls to curb recurring 

procurement non-compliance acts. Therefore, to ensure that there is an improvement in the 

NCC’s procurement practices, some interventions which will strengthen and ensure full 

compliance with the procurement legislative framework, its SCM policy as well as its 

procurement processes and procedures, are required. Thus, the problem that this study 

researches is: the irregular expenditure incurred by the NCC as a result of non-compliance 

with public sector procurement legislative framework. 

 

1.3 RESEARCH OBJECTIVES 

 

In order to address the problem statement, the objectives of this study are to: 

 

• establish a conceptual and theoretical framework for procurement practices in the 

public sector; 

• explore the statutory and regulatory guidelines for procurement practices in the South 

African public sector; 

• investigate international best practices regarding procurement praxis; 

• determine the procurement practices, challenges and shortcomings in the NCC; and 

• design a strategic framework and operational guidelines to improve procurement 

compliance in the NCC. 
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1.4 RESEARCH QUESTIONS 

 

The study attempts to achieve the above-mentioned objectives by answering the following 

questions: 

 

• What is the conceptual and theoretical framework for procurement practices in the 

public sector? 

• Which statutory and regulatory guidelines are relevant for procurement practices in 

the public sector? 

• What are international best practices regarding procurement praxis? 

• What are the current procurement practices, challenges and shortcomings in the 

NCC? 

• What should be included in the design of a strategic framework and operational 

guidelines to improve procurement compliance in the NCC? 

 

1.5 CENTRAL THEORETICAL STATEMENTS 

 

The following theoretical statements support the rationale, purpose and focus of the study: 

 

• Public procurement is the process in which institutions purchase goods or services 

from various suppliers nationally and internationally in order to execute their 

mandates and such process must be “fair, equitable, transparent, competitive and 

cost-effective” (Ambe & Badenhorst-Weiss 2012a:244). Procurement is the process in 

which goods, services and construction are acquired from third parties (Du Toit et al., 

2001:202). Du Toit et al. (2001: 202) state that procurement encompasses the entire 

life cycle of the item procured, which commences from the initial concept and 

definition of institutional needs until life span of an asset or expiry of the service 

contract. Public Procurement refers to a government function which involves 

purchasing of goods or services from the external service providers (Pauw et al., 

2015:223-224). 

 

• The institutions should align their strategy and resource plan during the strategic 

planning process (Department of National Treasury, 2015a). Thus, demand 
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management, which entails the pre-contractual steps in the procurement process is 

very significant in procurement. 

 

• Integrated Supply Chain Management enhances collaborative efforts in supplier 

management (Sanderson et al., 2015:34). Supply Chain Management requires 

synchronisation with customers and suppliers (Fox et al., 1993:2). 

 

• The regulatory pillar of the Institutional Theory puts more emphasis on the use of 

laws, rules and sanctions as mechanisms to ensure compliance (Tukamuhabwa, 

2012:35). The focus on procurement is currently too much on compliance than on 

value (Department of National Treasury, 2015a). 

 

• The Principal Agency Theory argues that public officials play an agent role by 

ensuring that they undertake institutional activities in a manner that serves the 

interests of the principal (Tukamuhabwa, 2012:35; Sanderson et al., 2015:29). Public 

officials should manage and use resources efficiently, effectively and economically in 

the interests of the public (Department of National Treasury, 2015a). 

 

1.6 RESEARCH METHODOLOGY 

 

According to Wisker (2009:89) and Leedy and Ormrod (2013:7), research methodology 

refers to an inclusive method followed in conducting the research. Schurink (2010:428) 

states that, in deciding on the research method, the researcher needs to take into account 

where and how data will be collected and analysed. In this regard, Wisker (2009:88) adds 

that research methodology provides the motivation and reasoning on the utilisation of a 

specific research approach. 

 

1.6.1 Literature review  

 

Plooy-Cilliers et al. (2014:101) define the literature review as a systematic process in which 

the researcher scrutinises the relevant literature with the ultimate goal of writing a research 

paper or report. To this, Machi and McEvoy (2012:3-4) accentuate that literature review 

must relate to the subjects on which research is conducted and be from reliable and 

credible sources. Further to this, Schurink (2010:422) and; Bryman et al. (2011:92) state 
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that literature review facilitates the exchange of ideas between different scholars, critiquing 

and enhancing each other’s work. Thus, during the literature review process, scholars get 

to engage with each other’s opinions on a particular subject matter (Wisker, 2009:88). 

Further to this, Leedy and Ormrod (2013:51) provide that the review of literature assists the 

researcher to determine whether the same research has been conducted by other 

researchers and addressed the identified research problem. 

 

This study’s literature review was centred on public procurement practices, integrated 

Supply Chain Management and its value to procurement, overall management of public 

and relevant prescripts governing public procurement. International best practices 

pertaining to public procurement were also explored. 

 

1.6.2 Databases consulted 

 

In conducting this study, books relevant to public procurement, academic journals, articles, 

laws and regulations, official guidelines, government reports and organisational documents 

were scrutinised to obtain data to answer the study’s research questions. In addition, 

related information was also obtained from the following databases: 

 

• EBSCOhost 

• Google Scholar 

• Internet websites and web-based publications  

• Public Sector policy documents relating to procurement and SCM 

 

1.6.3 Empirical investigation 

 

This study adopted a qualitative research method. According to Babbie (2011:24-25) 

Bryman et al. (2011:30) and Punch (2016:4-5), qualitative research entails expressing data 

in words which describe how individuals view or feel about a particular phenomenon and 

data is not transformed into statistical form. This notion is concurred by Jansen and Laurie 

(2016:172) who state that qualitative research enables the researcher to gain insights into 

the participants’ social lives, experiences and viewpoints. Further to this, Walter (2013:20) 

argues that qualitative research focusses on smaller units of people with the intention of 

drawing out meanings, perceptions and understanding of individuals or groups based on 
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behaviours, experiences and social occurrences. Maxwell (2013:30-31) asserts that 

qualitative research method emanates from the Process Theory which concentrates on 

explicit circumstances or individuals’ metaphors as opposed to numerical form. To this, 

Jansen and Laurie (2016:172) add that qualitative research places priority on personal 

interpretations and meaning than objectivity and standardisation which are preferred by 

quantitative research approach. In addition, Bryman et al. (2011:30) state that qualitative 

research approach places emphasis on generating the relationship between theory and 

research using an inductive approach as opposed to proving theories. Thus, qualitative 

research approach enabled the researcher to produce relationship between the current 

procurement practices in the NCC and the theory on procurement. 

 

According to Walter (2013:56) and Plooy-Cilliers et al. (2014:174-175), qualitative research 

affords one with an opportunity to comprehend the societal accounts being investigated 

and the circumstances under which they happen. Leedy and Ormrod (2013:139) add that 

qualitative research puts emphasis on the occurrences of the factual realm and captures 

the intricacy of those events. Thus, the qualitative research method provided an all-

inclusive viewpoint of the study participants’ observations, involvements, ideas and 

thoughts on the procurement practices within the NCC. 

 

Flick (2011:14) alludes that one of the benefits of qualitative research is that study 

participants are able to decide what is pertinent to them and share that in their perspective. 

On the other hand, Flick (2011:14) identifies a weakness of qualitative research as being 

restrictive in broad generalisation. Further, Walter (2013:20) states that qualitative research 

is subjective as the researcher aims to understand and interpret experiences by viewing 

the world through the eyes of the research participants. Since this study does not intend 

generalising the results, the emphasis is thus on how the NCC implements its procurement 

practices, challenges experienced and shortcomings and make recommendations for 

improvement. Thus, the qualitative research has been adopted as the appropriate method 

to provide an insight of how the NCC currently implements its procurement practices and 

where it experiences challenges. While this study does not intend generalising its results, it 

is believed that other public institutions which experience the same challenges as the NCC 

in the implementation of public procurement practices may derive worth in the outcomes of 

the study and draw lessons to improve their own procurement practices. 

 



15 
 

In accordance with the above and as advocated by Leedy and Ormrod (2013:140), the 

qualitative research method was used and was been able to  

 

• disclose in manner in which the NCC undertakes its procurement practices; 

• determine existing problems in relation to procurement practices in the NCC; 

• substantiate norms, assertions and concepts in respect of procurement practices in 

the NCC; and 

• evaluate the effectiveness of NCC’s procurement policies and practices. 

 

1.6.4 Research design 

 

Babbie and Mouton (2011:74), Walter (2013:26); Plooy-Cilliers et al. (2014:93) and Punch 

(2016:81-82) describe research design as an idea of how one intends to conduct the 

research. To this, Kumar (2011:94) add that adds that research design is a procedural plan 

implemented by the researcher to answer research questions in a valid, objective, accurate 

and economic manner. Babbie and Mouton (2011:75) argue that research design focusses 

on the kind of evidence required to address the research questions sufficiently. The 

research design used for this study is a case study. According to Maree and Van der 

Westhuizen (2009:24), Babbie (2011:301), Kumar (2011:126) and Gravetter and Forzano 

(2012:349), a case study research design refers to a pragmatic investigation by means of a 

methodical emphasis on a particular case. Greetham (2009:220-222) and Kumar 

(2011:126-127) accentuate that a case study research design enables the researcher to 

collect data on a specific organisation, set of individuals or an occurrence. 

 

1.6.5 Population and sampling 

 

According to Jansen and Laurie (2016:88), the target population is the group of people 

which the research study intends to generate knowledge about. To this, Zikmund et al. 

(2013:385) add that a population is a set of items, individuals and institutions with similar 

characteristics and in which a sample is usually drawn. Further to this, study (Walter, 

2013:100-101), states that population refers to the total collection of units or cases one 

wants to study. Jansen and Laurie (2016:88) argue that if the study population is too small, 

it is feasible for the researcher to study the entire population and studying the entire 

population is called census. This notion is supported by Emmel (2013:48) who argues that 
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in instances where the research study is conducted on a focussed investigation or a very 

small organisation, it is possible to include the whole population in the study. However, 

Bickman and Rog (2009:77) warn that when the census survey is employed, it is important 

to obtain the accurate listing of the study population and evaluating the impact of non-

response. On the contrary, Walter (2013:100) argues that when conducting research using 

a qualitative approach, it is not necessary to study the whole population since the interest 

is not in statistics but in meanings and understanding. Further to this, Walter (2013:100) 

argues that larger samples do not necessarily offer more advantage than the smaller ones. 

Jansen and Laurie (2016:88) state that if the population is too large to study all its 

members, then sampling can be used. According to Leedy and Ormrod (2013:146) and 

Jansen and Laurie (2016:88), sampling entails choosing small group from an established 

population. Therefore, a sample is a subdivision of a population (Bryman et al., 2011:170; 

Walter, 2013:101; Zikmund et al., 2013:385). 

 

Considering the small size of the population within the NCC, sampling was not conducted. 

Therefore, a census study was conducted. The target population for this study is a total of 

eleven officials of the NCC. Since the population size is small, all the eleven officials were 

selected for the study due to their various levels of involvement in the procurement 

processes within the NCC. Having included the entire population in the study and 

interviewed all participants that were available to obtain their views on how the NCC 

conducts its procurement, challenges and shortcomings thereof, data saturation was 

reached, and no new information could be obtained. Thus, this justifies the size of the 

participants studied. 

 

1.6.6 Instrumentation 

 

According to Plooy-Cilliers et al. (2014:15), a data collection instrument refers to a device 

utilised to gather data relating to individuals’ viewpoints, observations, thoughts and feeling 

regarding a particular occurrence. As advocated by Maxwell (2013:102) that more than one 

data collection methods may be employed in the same study, data for this study was 

therefore collected through the semi-structured personal interviews and from the literature 

review. According to Williams (2015:119), the use of multiple data collection instruments is 

called triangulation. Triangulation enabled the researcher to acquire substantial information 

about diverse facets of procurement practices in the NCC.  
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1.6.7 Data collection 

 

Additional to the literature review, data collection was done by means of semi-structured 

personal interviews that were done with the study participants. According to Leedy and 

Ormrod (2013:153), the interview process entails probing people about realities, views, 

perceptions, reasons, existing and historical behaviour, actions and their thoughts on what 

needs to be done under particular circumstances. 

 

O'Reilly & Kiyimba (2015:80) states that the interview process may take place in three 

forms which are: unstructured, semi-structured and structured, interviews. In this study, 

semi-structured interviews were used. A semi-structured interview contains a sequence of 

questions but permits for deviation (Wisker, 2009:132-133). Jansen and Laurie (2016:173) 

assert that semi-structured interviews allow participants to answer the posed questions 

freely based on personal reflection, knowledge and experience. Although semi-structured 

interviews are based on fixed questions relevant to the subject being researched, Wisker 

(2009:132-133) states that the researcher may diverge and ask supplementary questions. 

To this, Wisker (2009:130-131) adds that when semi-structured questions are posed, 

participants are at liberty to give answers in the manner in which they are comfortable. 

Walter (2013:236) asserts that by their nature, semi-structured interviews comprise both 

closed and open-ended questions. Further to this, Walter (2013:236-239) states that open-

ended questions give participants choice in their answers unlike the closed questions 

whereby participants choose their answers from specified responses. Thus, the 

incorporation of closed and open-ended questions enabled participants to expand on their 

understandings, insights and interpretations regarding procurement practices in the NCC. 

In this regard, interviewees were asked questions pertaining to their understanding and 

perceptions regarding procurement practices in the NCC with the aim to answering the 

study’s research questions. 

 

Interviews were conducted with four out of five officials in the Finance and Supply Chain 

Management Unit as well as the four out of six senior managers (salary level 13-16) who 

have powers to approve procurement and SCM related documents within the NCC [see 

population and sampling above]. 
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1.6.8 Data analysis 

 

According to Leedy and Ormrod (2013:153), data analysis involves consolidating, review 

and condensing of data. To this, Zikmund et al. (2013:459) add that data analysis entails 

the conversion of raw data into logic information. 

 

The data collected was organised and scrutinised separately and jointly. Data obtained 

from interviews and literature review was analysed to corroborate or reject the 

respondents’ perspectives on NCC’s procurement practices. 

 

1.6.9 Limitations and delimitations 

 

In this study, it was assumed that respondents shared their own understanding, 

involvements and proficiencies pertaining to the NCC procurement practices. The study 

also anticipated some impediments which could inhibit it, which amongst others included 

refusal or reluctance by NCC officials to participate in the study. This obstacle was 

stabilised by warranting and upholding obscurity of the participants’ identity and assuring 

them that all the information they provided would be solely used for this research project. 

Where challenges were experienced during the study, the official delegated by Accounting 

Authority of the NCC was consulted for intervention on full co-operation by officials. 

 

The unavailability of some of the participants for interviews, particularly senior managers 

due to other work commitments caused delay in the research process. In this respect, the 

interviews were arranged and held at the convenience of the interviewees. 

 

Since this study used the NCC as the case study, its findings relating to the implementation 

of procurement practices only apply to the NCC conditions. Thus, the study outcomes do 

not relate to the entire public sector, except in the event that such institutions have the 

same encounters and deficiencies in their procurement practices. Since majority of public 

institutions still experience challenges in their procurement practices, which is evident in 

the AG 2017/18 audit report regarding irregular expenditure figures, it is believed that this 

study could be helpful in providing recommendations on how best procurement practices 

can be improved in the public sector. 

 



19 
 

1.7 SIGNIFICANCE OF THE STUDY 

 

Procurement in the public sector is part of the crucial aspects of financial management and 

which derives its significance from the Constitution (1996), which is the supreme law of the 

country. Section 217 of the Constitution (1996), prescribes that public institutions must 

contract for goods and services in a “fair, equitable, transparent, competitive and cost-

effective” manner. To effectively and efficiently adhere to the procurement principles, as 

enshrined in the Constitution (1996), Fourie and Poggenpoel (2017:174) argue that public 

institutions need to have capacity and the necessary skills in their finance departments. 

This notion is supported by Maphunye (2009:9-12) who states that public officials need to 

devote themselves and demonstrate the necessary expertise to fulfil the mandate of 

Government. Therefore, it is important that the NCC fully understands the importance of 

public procurement and also ensure that it employs officials with the necessary knowledge 

and skills to undertake its procurement processes and enforce compliance with applicable 

laws and regulations, since that is likely to improve its procurement practices. 

 

It was worth undertaking this study since the report by AG revealed that public institutions 

still grapple on compliance with the procurement legislative framework, hence the 

incurrence of huge amounts of irregular expenditure. Thus, it is believed that this study will 

assist public institutions which have similar encounters relating to the execution of public 

procurement practices which result in recurring audit findings by the AG. 

 

The study will also contribute and add to the standing body of knowledge on the 

implementation of procurement practices in the public sector. Further to this, the study will 

also play a significant role in assisting the NCC in improving its compliance with 

procurement legislative framework with the aim of striving to achieve zero cases of 

irregular expenditure. Thus, through this study, a procurement strategic framework and 

operational guidelines were developed for the NCC’s consideration and adoption. 

 

1.8 ETHICAL CONSIDERATIONS 

 

Researchers are faced with a number of research issues, including ethical issues (Flick, 

2011:215). According to Williams (2015:80-81), researchers need to uphold morals and 

conduct themselves ethically, be impartial since the absence of research ethics may 
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jeopardise the entire research process and may also cause reputational damage on 

institutions. Jansen and Laurie (2016:48) describe research ethics as principles that define 

the research responsibility to research participants, the institution in which the research is 

carried out and the researcher. 

 

In conducting this study, the following ethical considerations were adhered to: 

 

• complied with and subjected the research proposal to the Faculty Research Ethics 

Committee, North-West University, Potchefstroom Campus; 

• sought and obtained permission from the NCC Accounting Authority before the study 

was conducted; 

• obtained written permission from participants to participate in the study; 

• requested consent from participants to record interview proceedings; 

• demonstrated respect to participants; 

• ensured that participants’ identities remained confidential and anonymous; and 

• informed participants that they may excuse themselves from the research process at 

any given time. 

 

1.9. CHAPTER LAYOUT 

 

Below is the framework of this study’s chapter layout: 

 

Chapter 1: Introduction to the study 

This chapter introduces the study. It also contextualises the research problem, provides an 

outline of the methodology used and gives a structural preview of the study. 

 

Chapter 2: Procurement practices: Towards a theoretical and conceptual framework 

This chapter establishes a conceptual and theoretical framework for procurement practices 

in the public sector. 

 

Chapter 3: Procurement Practices in the South African public sector: Statutory and 

regulatory guidelines and key role-players in the public procurement process 

This chapter explores the statutory and regulatory guidelines for procurement practices in 
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the public sector. 

 

Chapter 4: International best practices pertaining to public sector procurement 

praxis 

This chapter reveals the international best practices regarding the public sector 

procurement. 

 

Chapter 5: Procurement practices, challenges and shortcomings at the NCC: 

Empirical findings  

This chapter investigates how the NCC currently implements its procurement practices, 

deficiencies and challenges encountered. The research findings are also presented and 

discussed in this chapter. 

 

Chapter 6: Summary, conclusion and recommendations: A strategic framework and 

operational guidelines for procurement practices 

This chapter draws conclusions from the previous chapters. Based on the empirical 

investigation and literature survey, a strategic framework and operational guidelines are 

developed and recommended to improve procurement compliance in the NCC. 

 

1.10 CONCLUSION 

 

In this chapter, the study’s introduction, orientation and the rationale were provided. The 

research problem and the relevant research questions were formulated with equivalent 

research objectives. Furthermore, the significance of the study and research methodology 

employed to answer to the research questions and to accomplish the research objectives 

were outlined. 

 

Chapter 2 establishes the conceptual and theoretical framework for procurement practices 

in the public sector. Public procurement is also conceptualised and contextualised and its 

significance is discussed. This chapter also reveals the elements of SCM. Furthermore, the 

foundational principles and pillars of public procurement are probed. 
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CHAPTER 2 

PROCUREMENT PRACTICES: TOWARDS A THEORETICAL AND 

CONCEPTUAL FRAMEWORK 

 

2.1 INTRODUCTION 

 

In operationalising the first research objective of this study, the purpose of this chapter is to 

establish a robust conceptual and theoretical framework for procurement practices in the 

public sector. Authors such as Green (2014:34) regard conceptual and theoretical 

framework to be synonymous. However, scholars such as Ravitch and Riggan (2012), 

Imenda (2014) and Van der Waldt (2017) convincingly argue that the two terms are 

different in nature and in the manner in which they are utilised during the research process. 

In this regard, Ravitch and Riggan (2012:7) describe a conceptual framework as a detailed 

outline of key concepts and constructs. To this, Jabareen (2009:51) and Imenda 

(2014:189) add that conceptual frameworks map the relationship and integration of related 

concepts and constructs to give an understanding of the underlying meaning of issues 

related to the phenomenon under scholarly investigation. In support, Green (2014:34) 

asserts that conceptual frameworks are useful to give direction to a study, or in the words 

of Imenda (2014:185), “being the soul of research” which determines how the researcher 

formulate their research problems and how they investigate problems and issues. 

 

In addition to the significance of the conceptual framework to any study, Imenda 

(2014:186) states that research is guided by theory and without such theory, research 

would lack direction, thus, theoretical framework is also fundamental. This notion is 

supported by Van der Waldt (2017:187) and Van der Waldt (2020:4) who affirms that in 

order to study certain phenomena, the research is dependent on the application of the 

most appropriate theory to design a theoretical framework. These arguments reveal that 

there is a relationship between conceptual and theoretical frameworks. To clarify this 

connection, Kumar (2011:40) argues that the conceptual framework is derived from the 

theoretical framework and normally focusses on the segments which become the basis for 

the study. This notion is concurred by Jabareen (2009:50) who states that “conceptual 

frameworks are products of qualitative process of theorisation”.  
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It is evident that scholarly inquiry into procurement practices should be imbedded in strong 

theoretical underpinnings and be guided by a conceptual map of related concepts and 

constructs. To this end, the chapter commences with meta-theoretical foundations of the 

study after which a comprehensive theoretical and conceptual framework for procurement 

practices in the public sector will be established. 

 

2.2 META-THEORETICAL UNDERPINNINGS OF PUBLIC SECTOR PROCUREMENT 

 

As a democratic developmental state, South Africa provides a range of services for the 

benefit and consumption by its citizens. It is for this reason that Awino and Marendi-Getuno 

(2014:103), Tsabora (2014:1), Fourie (2015:38) and Ambe (2016:278) argue that 

Government uses public procurement as a “social and an economic instrument” to improve 

the livelihood of citizens. In this regard, this section explores the origins and general role of 

the state in society and probes the state’s responsibilities in the provision of goods and 

services. 

 

2.2.1 Origins and general role of the state in society 

 

For the first two million years of their existence, people lived in autonomous groups. 

However, until around 5000 BC, people started to group themselves into larger political 

units and this led to the formation of the first state in history around 4000 BC (Cameiro, 

1977:3). According to Greek philosopher, Plato, the state came into being since no 

individual was able to satisfy his needs (Bluntschli, 2000:453). Thus, due to mankind needs 

and the inability of individuals to meet such needs, there was a need for collective 

institutions which would look at meeting citizenry needs and that is termed the ‘state’. Thus, 

according to Miliband (1969), as cited in Williams-Brooks (2019:141), the state is 

constituted by numerous institutions which interact together to form what is called the state 

system. Aristotle, another Greek philosopher, declares the state to be an association of 

various diverse group of communities who lead a complete and self-sufficing life 

(Bluntschli, 2000:40). According to Bluntschli (2000:40), Aristotle suggests that the state is 

meant for mere life; however, it exists or continues to exist for inhabitants’ good life. 

Aristotle also states that the state provides individuals with the sense of legal existence and 

without the state, individuals are neither safe nor free (Bluntschli, 2000:40).  
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Cameiro (1977:3) regards the state as an autonomous political unit which incorporates 

many communities within its area and have a centralised government with the power to 

collect taxes and enforce laws. Palmer (2012:2) asserts that for the state to exist, there 

needed to be a pre-existing surplus to sustain it and thus claim that without wealth 

produced before its establishment, the state would not exist. Also Turchin et al. (2018:3) 

regard the state as a “politically-centralised territorial institution” with internally specialised 

administrative organisation, with governance structures. To this, Barrow (1993), as cited in 

Williams-Brooks (2019:141), adds that the state is an autonomous territory with an 

organisational status and a claim to authority through the generation of consent from its 

citizens. Cameiro (1977:4) identifies two theories which underscore the origins of the state, 

which are voluntaristic and coercive theories. Voluntaristic theory holds that certain people 

willingly gave up their independences and united with other communities to form a larger 

political unit, called a state. On the other hand, coercive theory holds that force and power 

are apparatus by which political development has led to the shift from self-governing 

villages to the state (Cameiro,1977:6). 

 

From an ideological perspective, Pitelis (1994:72) regards the state as one of the three 

institutions of capitalism, with the second one being the market and the last one being the 

firms. According to Pitelis (1994:72), all these three types of institutions are designed to 

exploit benefits from division of labour with the aim to maximise possible benefits for their 

respective principals. However, the state typically has a legitimate monopoly of force. It is 

for this reason that Van der Waldt (2016:55) asserts that the state has the power to 

regulate actions for the protection of the environment as well as facilitation of economic 

growth. On the other end of the ideological spectrum, protagonists of the Marxist Theory, 

such as Karl Marx and Frederick Engels, regard the state as a product of the development 

of human history and a symbol for the beginning of human advancement (Chongfu, 

2014:126). Before rapid human development, Engels stated that there were societies that 

lived without the power of the state. However, due to economic advancement, societies 

were divided into socio-economic classes that resulted in the exploitation of “lower” classes 

(Chongfu, 2014:126). The Marxist Theory holds that the state has a moral duty to protect 

these classes from the suppression, oppression and domination of another class, which 

comprise of rich, capital owners (Obo & Coker, 2014:533). This notion is concurred by 

Lenin (1985) as cited in Chongfu (2014:127) who views the state as an essential tool for 
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maintaining equity in society. Similarly, Ratnapala (2008:7) argues that the primary 

justification for the state’s existence is the provision of the personal safety, liberty and 

property of the citizens. 

 

To execute its functions, the state through various public institutions, perform certain 

functions, that can be categorised as regulatory, allocative and distributive functions (De 

Bruijn & Dicke, 2006:79). This notion is concurred by Van der Waldt (2016:55) who asserts 

that governments, as governing structure of the state, are also responsible for economic 

prosperity, welfare of the people and overall socio-economic development. By accentuating 

the economic functions of the state, Thai (2001:9) outlines the following functions of the 

state: 

 

• “providing the legal framework for all economic activities; 

• redistributing income through taxation and spending; 

• providing public goods and services freely available to the public; and  

• purchasing goods, services and capital assets”. 

 

It is this latter function, namely the purchasing of goods, services and capital assets that is 

the primary concern of this study. 

 

2.2.2 Responsibilities of the state in the provision of goods and services 

 

As stated above, the state, through government institutions, is the key provider of societal 

needs and these come in the form of goods and services which are procured from various 

service providers. According to Robinson (2013:556) and Lemieux (2015:24), the state is a 

multifaceted grouping of different actors such as politicians, bureaucrats, voters and 

organised interests. In turn, Obo and Coker (2014:529) refer to “Government” as a group of 

people who oversee the affairs of the state at any given time. Further, the will of the state is 

articulated and expressed through Government (Obo & Coker, 2014:529). It is therefore 

argued that since the state is a non-physical entity, Government is the state’s 

representative and it performs its representative functions through public institutions which 

are mandated to perform public administration functions in order to implement government 

policies. In performing such functions, they utilise public resources in the form of funds, 

officials and assets.  
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Uyarra and Flanagan (2009:2) state that apart from its obligation to be used as a tool to 

deliver services to the Government’s constituents, procurement is used to address a wide 

range of objectives. This sentiment is shared by Bolton (2016:26-27) who argues that in the 

case of the South African Government, procurement is primarily used to address socio-

economic imbalances. Thus, to achieve the required objectives through procurement, it is 

of utmost importance to comply with broad supply chain management (SCM) legislation, 

rules and guidelines so that Government’s objectives are attained, waste is reduced, 

corruption is eradicated and the public sector performance is improved through ethics, 

integrity, transparency and accountability since governance and compliance failures result 

in fraudulent activities (Department of National Treasury, 2015a).  

 

It should be noted that classical philosophers such as Plato and Aristotle did not believe 

that adherence to rules or laws alone can realise morality in society. They nevertheless 

encouraged the use and application of laws to enforce the principles of good governance 

(Sim, 2010:197-198). Like Plato and Aristotle in the Western world, in the Far-East 

Confucius was not convinced about the effectiveness of laws in making one moral and 

believed that laws are of “no significance in cultivating good governance” (Sim, 2010:198). 

Confucius rather regarded good leadership as a more effective instrument in making 

followers more moral and ethical (Sim, 2010:198). Thus, in the context of this study, 

Confucius’ perspective on morality implies that those entrusted with leadership in state 

institutions should set a high moral example to colleagues, subordinates and society at 

large. 

 

Fourie (2015:38) argues that public procurement is used as a “social and an economic tool” 

to improve the livelihood of citizens. In this regard, Fourie (2015) states that in the South 

African situation, Government identifies procurement as one of the significant activities to 

achieve secondary commercial activities and is used to deal with disparities created by the 

Apartheid dispensation. This notion is shared by Bolton (2006:193) who argues that South 

Africa has granted public procurement a constitutional status and is utilised as the means 

to redress previous disparities. Thus, unlike prior to 1994 where public procurement was 

predominantly only accessible to large companies, the post-Apartheid policy reforms 

enabled small and medium-size enterprises to access government procurement 

opportunities. 
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For the state to perform regulatory, allocative and distributive functions for the betterment 

of the citizens, it requires financial resources which will enable public institutions to employ 

and pay employees, acquire systems, infrastructure and be able to deliver services to the 

citizens. Thus, as part of its regulatory functions, policies are developed and implemented, 

one of which relates to levying taxation from individuals and companies. Monies collected 

from the taxpayers are deposited in the national revenue fund with the intention of 

distributing them to public institutions to enable them to deliver services to the public. The 

state procures goods and services to primarily apply public policy and public institutions 

need to ensure proper use of the contribution of the taxpayer’s money through best value-

for-money solutions (Fourie, 2009a:627). Thus, since public institutions mainly rely on the 

public funds to render services to the citizens, it is crucial that persons or entities eligible 

for paying tax do so in order to contribute to the continued welfare of the citizens. 

 

Although each public institution is allocated funds to perform its functions, Peters and 

Pierre (2018:64) argue that public institutions should put efforts on co-ordination as this will 

improve the services provided by Government to the citizens and avoid contradictions or 

duplications of government programmes. Peters and Pierre (2018:64) further contend that 

co-ordination of public institutions can cost Government less and such resources can be 

used for other programmes and this can lead to greater public confidence and legitimacy 

for Government. Bolton (2016:26) insists that there is lack of joint action and collaboration 

by procuring entities and thus puts emphasis on the effective and efficient use of public 

funds by public institutions. However, although the state has the responsibility of providing 

goods and services to citizens in the most efficient and inexpensive manner possible, this 

study argues that quality of goods or services procured by public institutions should not be 

compromised, since value for money will not be derived from such procurement. Thus, it is 

important that quotations and bid proposals are invited from many prospective suppliers to 

strengthen competitiveness of the procurement process.  

 

With these philosophical, classical and ideological perspectives in mind, it is next 

necessary to probe key theories that may inform the procurement functions of the state 

through its government institutions and processes. 
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2.3 THEORETICAL FRAMEWORK OF THE STUDY 

 

An investigation into procurement practices in the public sector can be informed by a 

variety of approaches, models and related theories. The researcher may, for example, 

consider the effective utilisation of financial resources of public institutions and the social 

contractual mandate that the state has to act as good steward in the interest of the 

common good of society. The researcher may also focus on the principal-agency 

relationship between National Government and public institutions and entities as far as 

procurement policies, regulations and guidelines are concerned, or accentuate institutional 

arrangements required for the procurement functions. In cognisance of the complexities 

associated with procurement practices, the researcher in this study adopted a more 

systemic vantage point and thus opted to take a comprehensive view by including a variety 

of theoretical perspectives. To avoid the potential for reductionism in a study of this nature, 

different theories are identified to serve as theoretical foundations of this study. The 

Principal Agency Theory, Stewardship Theory, Public Value Theory, Institutional Theory, 

Public Choice Theory and Social Contract Theory have been identified to serve as meta-

theoretical (philosophical), macro- and micro-theoretical sense-making instruments for 

comprehension of the public procurement phenomenon. These theories are analysed 

below. 

 

2.3.1 Principal Agent Theory 

 

According to Awino and Marendi-Getuno (2014:105), Principal Agent Theory is useful to 

investigate the interrelationship between principals (e.g. legislative authority) and agents 

(e.g. executive institutions). In terms of this theory, owners hire agents to perform work and 

to give effect to instructions. In the public sector context, Government, with citizens as main 

‘shareholders’, assumes the principal position while executive institutions, represented by 

public officials, act as agents. Public institutions, entities and agencies thus execute their 

statutory and regulatory obligations on behalf of Government which is accountable to the 

electorate. 

 

Principal Agent Theory is furthermore useful to explore the dynamics between principals 

and agents. It makes provision for a situation where potential conflict may arise between 

the principals and the agents as far as goals, objectives and functions are concerned. This 



29 
 

may result in each party acting in own self-interests (Davis et al., 1997:20). In this regard, 

Basheka and Mubangizi (2013:61) argue that due to potential differences in the principal 

and agent’s interests, the principal needs to create an environment that will enable 

monitoring of the agent’s conduct and behaviour. Therefore, in order to curtail the agent’s 

potential “opportunistic” behaviour and to minimise losses by the principal, the design and 

proper implementation of compliance measures such as policies and regulations are 

necessary. Since Government relies on the public officials (the agents) to deliver services 

to the citizens, governance structures which will assist in monitoring and the performance 

assessment of agents should be created with the aim to minimise the risk of principal-agent 

misalignment. This should include the utilisation of monitoring and oversight instruments 

such as institutional strategic plans, annual performance plans, operational plans and 

reports. Davis et al. (1997:20) caution, however, that protagonists of this theory should be 

careful not to assume that agents will always have self-serving motivations. Principal-agent 

divergence is not applicable to all circumstances. In the public sector context, it may thus 

be argued that not all public officials are self-serving, there are those who are in the employ 

of the public sector for individual benefits and there are those who have interest in serving 

the public with diligence. 

 

The Principal Agent Theory bears significant relevance to this study in that Government 

delivers on its constitutional mandate to satisfy the needs of society through the 

procurement of goods and services. Activities relating to the procurement process are 

undertaken by public officials in various executive institutions and agencies. The OCPO 

states that South African Government spends more than R500 billion annually in the 

procurement of goods and services (Department of National Treasury, 2015a). The amount 

of money involved, the complexities associated with tender and adjudication processes and 

the number of role-players involved, may result in principal-agent divergence, leading to 

official misconduct, corruption and maladministration. It is therefore essential that oversight 

entities, such as the Auditor-General, the Public Protector and the Standing Committee on 

Public Accounts, maintain healthy principal-agent interaction. These oversight structures 

should thus ensure that public institutions (agents) use the allocated public funds 

effectively, efficiently and economically for their intended procurement purposes and that 

public officials account for their actions. 
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2.3.2 Stewardship Theory 

 

According to scholars such as Maphunye (2009:9-12), public officials need to devote 

themselves and demonstrate the necessary expertise to fulfil the mandate of Government. 

Unlike the Principal Agency Theory which posits individualism, the Stewardship Theory 

views those entrusted with the responsibility to perform certain functions as loyal stewards 

of allocated public resources (Keay, 2017:1297). The Stewardship Theory in general 

assumes a situation in which public agents are not motivated by personal goals, but rather 

act as keepers, guardians or custodians of public resources in the best interest of society 

(Davis et al., 1997:2). Sound stewardship also assumes consistency and harmonisation in 

the interests and goals of both agents and principals.  

 

The Stewardship Theory is highly applicable to public sector procurement since public 

officials responsible for procurement should serve the needs of society by diligently, 

effectively and ethically executing their duties and tasks in accordance with prescribed 

policies, regulations and official guidelines. However, authors such as Ambe and 

Badenhorst-Weiss (2012b:11011) and Keay (2017:1302-1303) caution that despite the 

assumption that public officials as stewards are loyal and have good intentions, humans 

have limitations. There is thus the likelihood that officials may have limited knowledge, may 

make wrong decisions and get involved in unethical conduct. Procurement controls and 

oversight should thus remain essential components of the procurement process (Ambe & 

Badenhorst-Weiss, 2012b:11011). 

 

2.3.3 Public Value Theory 

 

The Public Value Theory was pronounced by Moore in 1995 to provide public sector 

managers with a better understanding of the constraints and opportunities within which 

they operate. The theory also accentuates the typical challenges associated with creating 

tangible and positive outcomes (Awino & Marendi-Getuno, 2014:107). According to 

Prebble (2012:393), public value is created when Government uses the powers of the state 

to divert certain resources for the benefit of the public. 

 

Benington and Moore (2010), as cited in Awino and Marendi-Getuno (2014:107-108), 

argue that the Public Value Theory envisions a manager’s role as going beyond 
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implementation of policy and adherence to institutional rules in actively seeking 

opportunities to improve the lives of the public. In accordance with this theory, Maphunye 

(2009:9-12) advocates that public officials need to devote themselves and demonstrate the 

necessary expertise to fulfil the mandate of Government. In addition, Bryson et al. (2017:2) 

assert that public managers should be clear about their role in creating public value and 

continuously engage and be responsive to the needs of society. This also means that 

public institutions should have the required managerial competencies and operational 

capacities to deliver public value.  

 

Prebble (2012:393) argues that efficiency, fairness and consultation are a crucial aspects 

of public value when public funds are spent. It can be argued that compliance with public 

procurement laws and regulations and adherence to established procurement processes 

and procedures may have a positive impact towards the creation and achievement of 

public value. Such compliance is likely to result in the improvement of institutional 

performance, receipt of quality goods and services, enhanced accountability and ultimately 

the satisfaction of public needs.  

 

From a public procurement perspective, the Public Value Theory takes cognisance of the 

fact that government resources are usually limited and that every cent spent in procuring 

goods or services must be for the benefit of the citizens. Procurement should thus be 

treated as a value-adding function by ensuring that public institutions are equipped and 

capacitated to realise their statutory obligations and achieve their strategic objectives and 

operational targets. 

 

2.3.4 Institutional Theory 

 

According to scholars such as Scott (2004) as cited in Tukamuhabwa (2012:35) and Awino 

and Marendi-Getuno (2014), there are generally three dimensions to scrutinise institutions. 

These dimensions are regulatory, normative and cultural-cognitive pillars. The regulatory 

dimension entails the application of laws, rules and sanctions to enforce the achievement 

of institutional compliance with certain policies and standards. The normative dimension 

refers to norms and values such as corporate social responsibility as the basis for 

institutional compliance, while the cultural-cognitive dimension accentuates the need for 

shared understanding and common beliefs in institutions. As such, Obanda (2010), as cited 
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in Tukamuhabwa (2012:35), regards the Institutional Theory as a valuable lense through 

which dimensions of the procurement function of institutions can be scrutinised. 

 

In the context of this study, the regulatory dimension of the Institutional Theory will include 

national legislation and official regulatory guidelines that direct the public procurement 

function in public institutions. This entails scrutiny of the stipulations of the Constitution of 

the Republic of South Africa, 1996, the Public Finance Management Act 1 of 1999, 

Preferential Procurement Policy Framework Act 5 of 2000, Municipal Finance Management 

Act 56 of 2003, National Treasury Regulations (2005) and the Preferential Procurement 

Regulations (2017). To effectively implement these laws, procurement officials require the 

necessary institutional capacity and managerial support. In addition, to achieve the 

required levels of compliance with the public procurement laws, enforcement and 

consequence management are necessary.  

 

As far as the normative dimension is concerned, public procurement officials should fully 

comply with the public service ethos, codes of conduct and other values, norms and ethical 

requirements as outlined in legislation. Officials have to put the interest of the public first 

and maintain a high level of professional conduct since their impropriety will impede the 

social contract of Government and their stewardship obligations. The cultural-cognitive 

dimension in turn accentuates the need for public institutions to adopt a compliance-

entrenched institutional culture. It also means that officials should have the correct mind-

set to make competent and informed procurement decisions. 

 

Due to the vulnerability of procurement processes in the public sector, the Institutional 

Theory bears great significance. The main reason for this is that procurement is the means 

to achieve certain strategic objectives. Procurement should also be undertaken within the 

confines of the applicable laws and policies, otherwise it may be classified as irregular. The 

three dimensions of the Institutional Theory enable the researcher to consider the broader 

systemic conditions required for the successful execution of the procurement function in 

public institutions. It thus focusses attention on the importance of following the necessary 

prescribed processes and procedures and to put measures in place to ensure compliance 

and accountability. In addition, those entrusted with procurement responsibilities should 

maintain ethical conduct and ensure that social responsibility is upheld by public 

institutions.  
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2.3.5 Public Choice Theory 

 

MacLean (2011:46) and Zamir and Sulitzeanu-Kenan (2017:579) maintain that the 

foundational premise of the Public Choice Theory is that all individuals are “self-interested” 

and that concern for others comes second. To this, Lemieux (2015:23) adds that 

individuals tend to choose alternatives that will benefit them and not necessarily the 

interest of others.  

 

To address this self-serving nature of humans, it is important to put certain restrictions and 

controls in place. In the case of the South African Government, section 195 of the 

Constitution (1996) requires individuals holding public office to promote and maintain high 

standards of professional ethics and serve the public in a manner that is “fair, impartial, 

equitable and without bias”. By virtue of taking public office, it is assumed that politicians 

and public officials will safeguard the interests of the public and that they will abide by the 

prescribed values. It is also expected that public officials will be accountable for their 

actions as they execute their functions using public funds. 

 

The Public Choice Theory suggests that people entrusted with serving the public may 

deviate from their call of duty and divert resources for personal gain. As such, this theory 

has bearing on procurement. Public officials responsible for procurement process may 

become involved in unethical conduct and may solicit so-called ‘kick-backs’ or bribes in 

return for awarding procurement opportunities to certain service providers. Adequate 

controls and oversight are thus essential, including the signing of a code of conduct, the 

adherence to general SCM prescripts and guidelines and disclosing financial interest at the 

end of each financial year.  

 

2.3.6 Social Contract Theory 

 

According to Obo and Coker (2014:530), the Social Contract Theory was primarily 

advocated by Hobbes, Locke and Rousseau and it postulates that the state is the creation 

of men through a social contract to which they all subscribed. In this regard, human beings 

would have a social structure which they could be part of and conform to and thus have a 

contract or an agreement binding to them in order to live well (Chemhuru, 2017:505). The 
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social contract is described as a set of state policies and practices that protect the 

residents and maintain social stability (Cook & Dimitrov, 2017:9). Thus, the state was 

formed through voluntary agreement made by individuals who recognised that only the 

establishment of an autonomous power could safeguard them from the insecurity, disorder 

and brutality (Obo & Coker, 2014:530). The conception of the state therefore is meant to 

enable inhabitants to have better standard of living. In this regard, Plato mentions three 

greatest necessities which are crucial to mankind, first being food, which he regards as “the 

condition of life and existence”, the second necessity is shelter and the third one is 

clothing. 

 

According to Ţuţui (2019:68), the Social Contract Theory was founded on the classic notion 

that humans are rational creatures that are born in a state of perfect freedom and equality, 

enjoying the right to self-determination and property. However, due to some disadvantages 

in exercising their rights and generating prosperity through social cooperation, people 

found it sensible to surrender this state of nature and opt for the state of civil society or 

political community. This was done with their consent (Ţuţui, 2019:68). This implies that 

human beings would have a social structure which they could be part of and conform to 

and thus have a “contract” or an agreement binding to them to live well under the auspices 

of the state (Chemhuru, 2017:505). The idea of a social contract thus obligates society to 

adhere to certain norms and rules provided by the state and that the state in turn has the 

obligation to safeguard human rights, maintain public order and enhance social stability 

(Cook & Dimitrov, 2017:9).  

 

In the application of the Social Contract Theory, Lemieux (2015:25) proposes that citizens 

should demand that the state produces the required public goods and services in the best 

interest of society. In the South African context, it may be argued that the Constitution 

(1996) serves as a social contract as it is binding on all citizens and the state. As such, this 

theory bears relevance on public procurement since the state, through government 

institutions, is expected to provide goods and services to meet the needs of the citizens in 

the most economical and efficient manner. Procurement of goods and services must be in 

accordance with constitutional principles and prescripts so that citizens can derive value for 

money, while Government realises its socio-economic mandate through the procurement 

process. 
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This concludes an overview of the meta-theoretical and theoretical framework that 

underpins scholarly inquiry into public procurement. This framework guides and directs the 

study by accentuating certain dimensions and dynamics that may influence the 

procurement process. It also informs the empirical survey that will follow. In the next 

section, a conceptual framework for public procurement, as informed by the theoretical 

framework, is outlined. 

 

2.4 CONCEPTUALISING AND CONTEXTUALISING PUBLIC PROCUREMENT 

 

According to scholars such as Rothery (2003:370), Arrowsmith and Kunzlik (2009:9), 

Amemba et al. (2013:43), Chigudu (2014:21), Kiama, 2014:174), Lusuli and Rotich 

(2014:123), Kioko and Were (2014:1), Uromi (2014:54), Pooe et al. (2015:68), Bolton 

(2016:4) and Ribeiro et al. (2018:O362), public procurement generally refers to the 

acquisition of goods or services required by public institutions to execute their respective 

mandates. To this, Pauw et al. (2002:227), Mantzaris (2014:68) and Pauw et al. (2015:223-

224), add that public procurement typically refers to purchasing of goods or services from 

the external service providers. A further dimension is isolated by Hunsaker (2009:412), 

Chigudu (2014:21) and Mazibuko and Fourie (2017:107) who state that public procurement 

involves the spending of public funds by public institutions on goods and services when 

acting in the best interests of the public. Another crucial aspect regarding public 

procurement is that of Rolfstam (2009:351), Qiao and Wang (2011:1034) and Ribeiro et al. 

(2018:360) who consider public procurement as a tool used to implement and accomplish 

Government’s broader policy objectives. Thus, a comprehensive operational definition of 

public procurement is that it can be regarded as a process whereby public institutions 

purchase goods and services from external providers to execute their mandates, with the 

aim to achieve various government policy objectives. 

 

Pauw and Wolvaardt (2009:71-76) and Ambe and Badenhorst-Weiss (2012a:244) 

accentuate that since public procurement is undertaken using public funds, it is important 

that the process is “fair, equitable, transparent, competitive and cost-effective”, as required 

in terms of section 217 of the Constitution of the Republic of South Africa (1996). 

Furthermore, Komakech (2016:24), Munzhedzi (2016a:5) and Zitha et al. (2016:65) assert 

that public institutions must undertake procurement in a manner that achieves “value for 

money”.  
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2.4.1 Purpose and significance of public procurement 

 

As a democratic developmental state, South Africa is guided by the Constitution (1996), 

which is the supreme law of the country. The Constitution (1996), in the Bill of Rights 

provides for the democratic rights of the citizens. It therefore provides for the basis for the 

provision of range of services for the benefit and consumption by the citizens. Chapter 2 of 

the Constitution (1996) advocates for the promotion and respect of the citizens’ rights in 

order to uphold people’s self-worth, independence and parity. Some of those rights include 

the right to education, health care, social security, housing, clean water, housing, amongst 

others, all of which are provided through the provision of services by public institutions to 

the citizens. These services are mainly provided to the citizens through the procurement of 

goods or services from the private institutions. Thus, Government has come up with policy 

interventions aimed at ensuring that the citizens’ rights are protected. It is in this regard that 

Rolfstam (2009:351) considers public procurement as a tool used to implement and 

accomplish Government’s policy objectives.  

 

Awino and Marendi-Getuno (2014:103) regard public procurement as one of the major 

objectives of any government striving to deliver goods and services to its people. 

Therefore, public procurement plays a crucial role in ensuring that Government achieves its 

goals of bettering the people’s lives. Tsabora (2014:1) asserts that an effective system of 

public procurement is a fundamental instrument for enhancing Government’s welfare 

obligation to its citizens. As a democratic developmental state, South Africa therefore 

provides a wide range or goods, infrastructure and services to the citizens and these are 

brought to the people through public procurement. Thus, it is argued that through public 

procurement, Government creates of economic and employment opportunities for citizens. 

Ambe (2016:278) argues that procurement is a significant tool and apparatus which 

enables the implementation of government policies for economic transformation and 

development, thus, it is pivotal that the wider community gains a better understanding of 

procurement matters. 

 

The South African public procurement plays a significant role is service delivery and huge 

amounts of public funds are spent annually by public institutions procuring goods or 

services required for the execution of their mandates (Department of National Treasury, 
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2015a). Since public procurement involves spending huge amounts of money, it is targeted 

by fraudsters and therefore require stringent regulation (Ngcamphalala & Ambe, 

2016:1207). Thus, it is argued that Government’s service delivery mandate is achieved 

through public procurement and if public procurement is not conducted in a manner that is 

consistent with the procurement principles and it is not compliant with the prescribes 

policies and regulations, this will not result in quality services delivered to the intended 

recipients, then Government will not be able to achieve its set objectives. Tsabora (2014:1) 

states that public procurement is an important yardstick in assessing government 

efficiency. Further, Tsabora (2014:1) argues that public procurement plays a crucial role in 

economic growth and development, thus it is important that procurement systems are 

strengthened to curb the corruption, misuse of public funds, poverty and 

underdevelopment. In order to achieve the government objectives through public 

procurement, it is important that procurement processes are carried out in line with the 

principles prescribed by the Constitution (1996). 

 

2.4.2 Locating procurement in general financial and supply chain management 

 

It is important to consider the broader context within which public procurement as function 

occurs. In this regard, procurement can be regarded as an essential component of financial 

management (i.e. the utilisation of public finances to procure goods and services) as well 

as supply chain management (i.e. the overarching framework within which procurement 

processes take place). 

 

According to Sarfo and Baah-Mintah (2013:91), financial management involves all the 

activities pertaining to obtaining money and using it effectively. National Treasury states 

that financial management relates to how the available resources in an institution are used 

(Department of National Treasury, 2000). Further, in describing financial management, the 

Guide for Accounting Officers developed by National Treasury states that financial 

management puts emphasis on the prioritisation and use of scarce resources, effective 

management of public funds and assets as well as achieving value for money in rendering 

the best possible services to citizens (Department of National Treasury, 2000). In the public 

sector context, Fourie (2009a:628) holds that the overarching objectives of financial 

management are to attain financial discipline, the allocation of resources to significant 

needs and effectual delivery of services to the public. To ensure that there is prudent 
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financial management in the public sector, the Public Financial Management Act 1 of 1999 

and the Municipal Finance Management Act 56 of 2003 were promulgated for 

implementation by public institutions and to elucidate duties of those entrusted with 

financial management within such institutions. 

 

Fourie (2009a:629) reasons that supply chain management (SCM) can be regarded as “a 

system that provides an interface between the customers and suppliers through the 

organising, sourcing, stocking and delivering materials, goods and services”. Ambe 

(2012:134) adds that SCM incorporates supply and demand management within and 

across institutions. According to Ambe (2012:132), SCM aims to enhance the significance 

and integration of the entire procurement process. Thus, the National Treasury regards 

SCM as a fundamental part of the financial management in the public sector (Department 

of National Treasury, 2004). 

 

As narrated above, SCM involves various phases which are undertaken in ensuring that 

the required goods or services are delivered to the citizens and one of these phases is the 

acquisition process. According to Ngcamphalala and Ambe (2016:1209), it is in the 

acquisition stage of SCM where the actual procurement process takes place. Mofokeng 

and Luke (2014:1) maintain that procurement can be viewed as a sequence of activities 

required for the timely acquisition of goods and services, to satisfy user requirements and 

fulfil organisational goals. Procurement comprises the entire procedure for the acquisition 

of goods, services or assets (Kiama, 2014:169).  

 

The Organisation of Economic Cooperation and Development advocates that public 

procurement should be considered a fundamental fragment of public financial management 

which should promote the principles of transparency and accountability from expenditure 

planning to the payment for the received goods or services (OECD, 2009). Hendriks 

(2012:2) maintains that using an Integrated Financial Management Information System to 

track financial events through an automated financial system enables management to 

exercise improved control over expenditure and to improve transparency and 

accountability. In this regard, it is argued that since the financial system makes use of 

usernames and passwords, records date and time of each transaction, this makes the 

recording and investigation of financial transactions easy and thus enhances transparency 

and accountability. The elements of Supply Chain Management are examined below. 
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2.4.2.1 Demand Management 

 

Demand management generally entails conducting the needs analysis of an institution in 

line with the strategic planning process (Pauw et al., 2015:246; Department of National 

Treasury, 2015a). According to Ambe and Badenhorst-Weiss (2012b:11005), demand 

management involves planning and managing of resources, compilation of specifications in 

order to meet the identified needs of the community. The fundamental aim of demand 

management is to ensure that goods or services identified for procurement by a public 

institution are in line with the strategic plan and will satisfy the needs of the institution; 

therefore, an institutional need analysis which will ultimately translate to demand 

management should be part of the strategic planning process (Department of National 

Treasury, 2004; Department of National Treasury, 2015a). Further, Ambe and Badenhorst-

Weiss (2012a:251) assert that demand management outlines the decision-making process 

which allows public institutions to procure at the right time, at the right place and at the right 

cost. Thus, it can be argued that proper demand management enables public institutions to 

timeously prepare for their procurement and escape from unnecessary deviations which 

may come with price escalations leading to public funds being wasted. 

 

The SCM Guide for Accounting Officers/Authorities (Department of National Treasury, 

2004) underscores the importance of aligning the institutional requirements or needs to the 

budget. The alignment of goods and services to be procured by the public institution and 

the allocated financial resources ensures that goods or services are delivered at the right 

time, place and price, in the right quantity and are of the right quality (Department of 

National Treasury, 2015a). It is thus argued that the needs identified by an institution 

during the demand management process should be within the allocated budget, because, 

should the cost of the identified needs be more than the allocated budget, the institution is 

likely to incur unauthorised expenditure. The Public Finance Management Act 1 of 1999 

describes unauthorised expenditure as overspending the allocated budget of an institution 

or a division within an institution. As part of the demand management process, the 

Department of National Treasury (2015a) highlights the importance of the annual 

procurement plan which specifies what procurement an institution will undertake in a 

particular financial year. Further to this, the Department of National Treasury (2015a) 

underscores the right of public access to public sector SCM information as pivotal and 
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states that public institutions’ procurement plans need to be made publicly available. In this 

regard, it is argued that when potential service providers know what a particular public 

institution is likely to procure at a specific time, they are able to prepare their capabilities 

ahead of time and thereby able to fairly compete with each other, when the opportunity 

ultimately presents itself. 

 

2.4.2.2 Acquisition Management 

 

According to Naude et al. (2013:4), acquisition management deals with the procedure of 

buying goods, services or assets which is undertaken after the completion of demand 

management. Ngcamphalala and Ambe (2016:1209) state that acquisition management is 

a process which entails the management of the actual procurement process. The said 

procurement process entails developing a plan on how goods or services are to be 

procured, preparing the bid documents including determining the assessment criteria for 

the bids, advertising the bid; selecting the preferred suppliers or bidders; preparing the 

contract documentation and ultimately signing the contract with the successful bidder. 

 

Since this stage entails the actual procurement process, it is important that it is conducted 

in in line with the prescribed procurement legislation and regulations since any non-

compliance may result in the procurement process being challenged and which may in turn 

result in the cancellation of the bid process or expenditure emanating from such an 

appointment regarded as irregular. During this stage, it is also pivotal that clarity seeking 

questions by the bidders regarding the advertised bid are responded to promptly by SCM 

officials and due to the sensitivity of the procurement process, such communication should 

preferable be in writing, to enhance transparency. 

 

2.4.2.3 Logistics Management 

 

According to Naude et al. (2013:4), logistics management involves the management of the 

contract signed between the appointed service provider and the purchasing institution as 

well as inventory management. Logistics management involves the strategic management 

of the acquisition, movement and storage of materials, cost fulfilment of orders, effective 

flow of goods or services and related information from the point of origin to consumption 

(Ngcamphalala & Ambe, 2016:1209).  
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Logistics management typically addresses issues such as setting of inventory levels, 

receiving, storing and distribution of material to users and reviewing of vendor performance 

(Department of National Treasury, 2004). During this process, received goods or services 

are verified to ensure alignment with what was ordered and once declared as satisfactory 

by the procurer, payment of an invoice is then made in line with the achieved deliverables. 

 

2.4.2.4 Disposal Management 

 

Pauw et al. (2015:246) argue that the disposal management can be regarded as the 

process of “using purchased goods”. In addition, Ngcamphalala and Ambe (2016:1209-

1210) state that disposal management entails dealing with the management of assets that 

are no longer needed; considers obsolescence planning, the management of a database of 

redundant materials; inspection of materials for reuse; and determination of a disposal 

strategy and execution methods (Ngcamphalala & Ambe, 2016:1209-1210). 

 

The SCM guide for Accounting Officers or Accounting Authorities specifies the following as 

needing to be taken into account during the disposal management stage: 

 

• “obsolescence planning; 

• maintaining a data base of redundant material; 

• inspecting material for potential re-use; 

• determining a disposal strategy; and 

• executing the physical disposal process”. 

 

Of particular importance is that the actual disposal of obsolete items must be done in line 

with the applicable institutional policy and records be maintained. 

 

2.4.2.5 Supply Chain Performance 

 

Supply chain performance refers to the monitoring, assessment and measurement of 

progress and aims to determine whether the processes had been followed and if the 

desired objectives were achieved (Ngcamphalala & Ambe, 2016:1210). The supply chain 

performance stage entails conducting a “retrospective analysis” to determine whether all 
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procurement processes were conducted in line with the prescribed statutory and regulatory 

framework and whether such procurement achieved objectives for which it was intended 

(Department of National Treasury, 2004). 

 

Based on the above, this stage is regarded as a self-examination stage as it provides an 

opportunity to reflect on the previous procurement process, learn from past mistakes with 

the aim of doing better next time. In this stage, the procuring institution is also able to deal 

with unintended or unexpected outcome of procurement decision and develop risk 

mitigation strategies.  

 

2.5 TOWARDS A CONCEPTUAL FRAMEWORK FOR PUBLIC PROCUREMENT 

 

Considering the views of Kumar (2011), who states that a conceptual framework is derived 

from the theoretical framework, the main purpose of a conceptual framework is to identify 

and define related concepts and constructs to comprehend the nature and scope of a 

particular phenomenon. Barasa (2014:52) and Van der Waldt (2020:2) hold that a 

conceptual framework may be presented as a graphical presentation illustrating the 

interrelationship of key concepts. To this, Jabareen (2009:51) adds that a conceptual 

framework act as a map or “network” of interlinked concepts which together provide a 

broad understanding of a certain phenomenon. As informed by the theoretical framework 

and a literature survey, key concepts associated with public procurement and the primary 

research objective of this study are the following:  

 

• strategic framework; 

• operational guidelines; and 

• public procurement practices. 

 

These main concepts all have related concepts and constructs which require conceptual 

clarification. The conceptual framework for this study is presented in the Figure 2.1. 
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Figure 2.1: Conceptual framework for public procurement 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Source: Researcher’s own construction 

 

Maree (2012), as cited in Van der Waldt (2021:2), emphasises that it is important to clarify 

concepts derived from the title of the study through conducting a detailed literature review. 

In this regard, key concepts and constructs are examined further, based on the literature 

review conducted for this study. 

 

It is important to differentiate between the meanings of ‘concept’ and ‘construct’. According 

to Lauffer (2011:49), a concept is “a mental image or a general conception of a 

phenomenon”. Bachman and Schutt (2007), as cited in Udo-Akang (2012:90) and Lauffer 

(2011:39) regard a concept as observations and ideas about the features of a mental 

image regarding a phenomenon. As mental images or perceptions, concepts significantly 

vary from person to person (Kumar, 2011:72). In clarifying a construct, Lewis-Beck et al. 

(2004:181) describe it as an “idea concept” or an idea that is not directly observable or 

measurable. To this, Bhattacherjee (2012:10), adds that a construct is an intangible 

concept which is specifically chosen or created to explain a certain phenomenon. In more 

clarity, Bhattacherjee (2012:10) and Van der Waldt (2021:2) simply regard a construct as a 

concept with a higher degree of abstraction.  
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(vision and mission, direction) 
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2.5.1 Strategic framework 

 

According to Rao et al. (1994:252), Payne and Frow (2005:170), Juettner et al. (2010:119), 

Hunger and Wheelen (2011:24), Kavale (2012:59) and Hill et al. (2014:12), a strategic 

framework entails developing a plan which aims at giving institutions a sense of direction 

by specifying institutional vision, mission and objectives. To this, Gimbert et al. (2010:3) 

and Hoglund et al. (2018:824) add that, in formulating the strategy, an institution defines its 

long-term direction and scope. Mapetere et al. (2012:271) and Owolabi and Makinde 

(2012:29) add that institutions must have strategic direction to ensure collective and 

coordinated actions towards the accomplishment of organisational plans and objectives. 

Furthermore, Babafemi (2015:43) accentuates the performance dimension of institutions by 

stating that institutions require strategic plans as a mechanism which can be used to 

accelerate their overall performance. Such strategic plans need to facilitate the 

establishment of an enabling environment and the building of required institutional 

capacity. Strategic plans should thus also make provision for the incorporation of 

procurement strategies which would detail policies and initiatives to be undertaken to 

obtain the necessary resources, equipment and instruments to operationalise strategic 

objectives.  

 

To drive the strategy, Jabbar and Hussein (2017:99) argue that institutions need strong 

strategic leadership. Senior managers should be actively involved in conveying and driving 

the strategic direction (vision) for the institution. Capable leadership is especially essential 

in times of radical changes and transformation. Also, Azhar et al. (2012:34) and Jabbar and 

Hussein (2017:99) insist that institutional leadership should champion change and has the 

responsibility to develop the required capacity to implement strategies. Strand (2011:85), 

Azhar et al. (2012:33), Mapetere et al. (2012:227), Naile and Selesho (2014:176) and 

Salleh and Grunewald (2013:13) confirm that institutional leaders should have the ability to 

challenge the status quo, create a common vision and inspire all members of an institution 

to perform optimally.  

 

Placing a strategic framework in a procurement frame, Walker (2015:143) asserts that 

public procurement needs to play a strategic role particularly because it is used to achieve 

specific government objectives. In developing and implementing a procurement strategic 

framework of an institution, leadership will play a crucial in formulating the institutional 
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goals and motivating all officials to put efforts in ensuring that procurement prescripts are 

complied with and correct processes and procedures are followed and that irregular 

expenditure is ultimately eradicated (Mapetere et al., 2012:227). To achieve this, it is 

important that leadership ensures that the necessary support is provided to officials. This 

may be in the form of developing clear procurement policies, internal circulars aimed at 

clarifying ambiguous policy provisions, procurement training and regular workshops (Naile 

& Selesho, 2014:177). 

 

Training of public officials in procurement praxis cannot be overemphasised since South 

Africa envisioned a supply chain management system, inclusive of procurement, which 

would be operated by public officials with skills, knowledge and enthusiasm (Department of 

National Treasury, 2015a). National Treasury advocates for the recognition of procurement 

as a strategic function and the necessary capacity and competency should be developed in 

public institutions in order for officials to be in possession of skills, qualities and knowledge 

essential for efficient and effective execution of their duties (Department of National 

Treasury, 2015a). Patrucco et al. (2017:269) strongly argue that public institutions should 

not treat procurement as an operational function, but regard it as a strategic competence. 

The authors continue to insist that only if procurement assumes a strategic role, institutions 

will conform to the Constitutional principles and eradicate the high incidences of irregular, 

fruitless and wasteful expenditure and resultant qualified audit findings. 

 

Authors such as Van der Waldt (2006:132), Poister (2010:S250) and O’Boyle and Hassan 

(2013:51) accentuate the performance dimensions of effective public management and 

regard performance management to include a variety of processes, techniques and 

methods to achieve productivity, efficiency, effectiveness and quality of services. To this, 

Poister (2010:S251), Selden and Sowa (2011:251), Sahoo and Jena (2012:298) and 

Sahoo and Mishra (2012:3) add that performance management can be regarded as a 

process in which institutions set goals and manage performance effectively in order to 

achieve the set goals with the aim of reaching the desired outcomes. A further dimension is 

isolated by Ahmad (2012:50) and Cania (2014:374) who state that performance 

management aims to create a culture of high performance in which officials take 

responsibility for continuous improvement of organisational processes and their skills and 

also contribute to the overall goals of the institution. Thus, an operational definition of 

performance management for the purpose of this study is that “it entails setting targets to 
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be achieved by an institution and ensuring that officials’ work is aligned to the 

organisational targets and conduct regular assessment of officials’ performance with the 

aim to determine if it will indeed result into the achievement of institutional goals”. 

 

To ensure that the set objectives are accomplished to realise the aspired vision, public 

institutions need to set clear and measurable targets, progress of which must be monitored 

and reports thereon produced in line with the applicable timeframes. In monitoring the 

implementation of initiatives or activities aimed at achieving the set targets, the institutions 

need to conduct performance management, whereby the performance of public officials is 

assessed regularly to check if progress is in accordance with identified procurement 

milestones which are meant to translate to the overall performance of the institutions and 

contribute towards the achievement of the set objectives. It is in this regard that Van der 

Waldt (2014:5) states that performance management assists in the monitoring, evaluation 

and the implementation of corrective actions, should shortcomings in procurement 

processes be identified. 

 

To summarise notions of a strategic framework and to serve as working definition for the 

purpose of this study, a strategic framework is regarded as a detailed and clear plan 

developed to guide an institution on how to achieve the envisioned objectives pertaining to 

the eradication of the incurrence of irregular expenditure. This plan or framework should 

include strategic leadership, the establishment of an enabling environment, the building of 

the necessary institutional capacity and the setting and monitoring of performance 

standards. 

 

2.5.2 Operational guidelines 

 

The theoretical exposition revealed that it is part of human nature to sometimes deviate 

from the responsibilities they are entrusted with and engage in activities that are self-

serving. In this regard, it is important that institutional functions and activities are 

undertaken in compliance with applicable guidelines (Komakech, 2016:20). Operational 

guidelines are generally derived from the higher-order strategic framework, inclusive of 

policy and regulatory directives (Poister, 2010:251). The main purpose of operational 

guidelines is to direct and facilitate the implementation of institutional strategies and 
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programmes in the respective directorates and units of an organisation (O’Boyle & Hassan, 

2013:55). 

 

In the context of the procurement function, Bouras et al. (2012:30) reason that operational 

guidelines generally refer to good practices which must be adhered to during the execution 

of various procurement processes. These guidelines serve as “reference guides” or a 

reference point which provide guidance to officials on how processes should be conducted 

(Bouras et al., 2012:30). Zadawa et al. (2015:107) add that operational guidelines are 

usually absorbed in procedural manuals to guide public procurement processes. A further 

aspect of guidelines is that they are not intended to replace the legislative framework, but 

are intended to transform often complex statutory prescripts in practical action steps 

(Bouras et al., 2012:30). In agreement, Zadawa et al. (2018:85) argue that procurement 

activities that are not executed in accordance with prescribed operational guidelines often 

result in misappropriation of funds, poor quality products, cost escalations and eventually 

negative audit outcomes. It is for this reason that Zadawa et al. (2015:107) recommend 

that institutions should create awareness through training and workshops to enhance 

compliance with the established procurement guidelines. For the purpose of this study, 

operational guidelines are regarded as best-practice activities and procedures contained in 

procedural manuals which should guide the successful execution of procurement activities 

to ensure statutory compliance, consistency in approach and uniformity in the application of 

controls. 

 

In establishing the procurement operational guidelines, both the strategic framework and 

the legislative framework become fundamental to ensure that public funds and the interests 

of the taxpayers are safeguarded and accounted for. In this regard, Mazibuko and Fourie 

(2017:107) argue that legislative requirements should inform procurement strategies and 

plans and, as such, can be regarded as the “cornerstone” for the effective application of 

public procurement practices in public institutions. Authors such as Raga (2008:114), 

Awino and Marendi-Getuno (2014:104), Badaso (2014:56) and Fourie (2018:727) hold that 

the legislative framework can be regarded as a set of laws, regulations and policies which 

have been developed to govern processes and to guide the basic values and principles 

which are aimed at producing effective procurement results. Fourie (2015:38) and Brunette 

et al. (2019:537) add that the legislative framework pertaining to public procurement is 

essential to safeguard against malpractices and activities related to corruption. In addition, 
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Mazibuko and Fourie (2017:107) assert that statutory prescripts are necessary to define 

and enforce procedures that will produce efficient results and fairness to service providers. 

Amemba et al. (2013:43) and Sugudhav-Sewpersadh and Mubangizi (2019:86-87) assert 

that public institutions should procure goods and services required to provide basic 

services to the citizens, within the prescribed legislative framework. Thus, the public 

procurement legislative framework provides guidelines on the principles and processes to 

be followed when undertaking procurement in order to maintain coherence and achieve the 

desired government policy objectives. The legislative framework relevant to this study is 

elaborated on in Chapter 3. 

 

In addition to legislative framework with which public procurement must comply, public 

institutions must adopt internal controls to enhance operational compliance. Thai (2001:32-

33), Mwangi and Kariuki (2013:75) and Mantzaris (2014:76) assert that effective internal 

controls are one of the factors affecting public procurement compliance, prevent 

irregularities and achieve accountability and transparency. Therefore, it is significant that 

public procurement is conducted in line with an effective internal control system (Bashuna, 

2013:272). According to Bashuna (2013:272), Kalubanga et al. (2013:23) and Rendon and 

Rendon (2015:716), operational guidelines should accommodate certain internal control 

measures. Internal controls generally refer to policies, procedures, reporting systems and 

other mechanisms adopted by an institution to ensure compliance with laws and 

regulations. Internal controls as part of operational guidelines should also make provision 

for the regular reporting of material weaknesses in the procurement process. To this, 

Bashuna (2013:272) and Ngwenya (2013:40) add that internal controls are essential to 

identify and manage all types of risks in the procurement process. A further dimension is 

isolated by Ngcobo and Malefane (2017:74) and Rennox (2017:92) who reason that 

internal controls act as management instruments to deliver value to organisational 

stakeholders. They assist managers to issue instructions and provide guidance to officials 

on how certain tasks should be performed.  

 

Although operational guidelines are available to guide the procurement function in the 

South Africa public sector, non-compliance remains a significant challenge. According to 

Snell (2004), as cited in Zadawa et al. (2015:109), compliance can be regarded as 

“conformity or obedience to the prescribed legislative framework”. Jibrin (2014:151) and 

Ibrahim et al. (2017:374) add that compliance refers to adherence to rules, regulations, 
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directives and other similar framework governing the performance of the institution’s 

mandate. Mrope et al. (2017:43-44) assert that for compliance to be effective, it requires 

that all those involved in the procurement process be conversant with the rules and 

procedures as stipulated in the guiding legislative framework, in order to achieve value for 

money, quality services and transparency. Thus, in the context of this study, compliance 

refers to the correct implementation and adherence to the legislative framework regulating 

public procurement, carrying out instructions and internal controls when conducting 

procurement. 

 

Ambe and Badenhorst-Weiss (2012b:11011) and Zadawa et al. (2015:108) argue that 

officials do not comply with SCM laws, regulations and official guidelines due lack of skills 

and the absence of a disciplined regulatory culture in South African public sector 

institutions. To this, Mazibuko and Fourie (2017:108) argue that the public sector culture of 

non-compliance with procurement laws and regulations together with lack of accountability 

and transparency have led to “looting and unethical procurement practices”. Larson 

(2009:238) and Diggs and Roman (2012:298) therefore argue that operational guidelines 

for public procurement should promote accountability, transparency, consistency and 

satisfy the public’s expectations of ethical practice and standards to maximise the benefits 

from spending public funds. Also, Komakech (2016:22) confirms that public officials 

involved in procurement have responsibilities and obligations for good stewardship of 

public funds. To this Uromi (2014:56) adds that stewardship and accountability should be 

imbedded in the public service ethos. Kashap (2004:136), Osei-Afoakwa (2014:140) and 

Tajarlou and Darabad (2017:26) describe transparency as the availability of information 

which is directly accessible to everyone who will be affected by the decisions and their 

implementation. To this, the Organisation of Economic Cooperation and Development 

(OECD, 2009), Oyegoke (2012:197) and Manyathi (2017:13) state that public procurement 

transparency refers to the procurement rules, processes; transactions which must be 

specified and be available to the public and to the potential service providers so that the 

public procurement process is well understood and applied with impartiality. Ochrana and 

Pavel (2013:118) and Chekol and Tehulu (2014:155) state that transparency is crucial 

throughout the procurement process in order to minimise the risk of fraud, corruption and 

mismanagement of public funds.  
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In South Africa, Section 195 of the Constitution (1996) prescribes that public officials must 

promote effective, efficient and economic use of resources, provide services to the citizens 

in an impartial, fair and equitable manner and that they must be accountable. Zitha and 

Mathebula (2015:18) posit that adherence to Constitutional values and principles by 

procurement officials is likely to have a positive contribution towards effective service 

delivery, since there will be no irregular practices such as biasness, nepotism, corruption in 

the procurement processes. Tsabora (2014:1) argues that inefficient and compromised 

public procurement systems are likely to create and stimulate corruption, misuse of public 

funds, poverty and ultimately underdevelopment. As alluded to in Chapter 1, the South 

African public sector is inundated with procurement non-compliance which has resulted in 

billions of irregular expenditure being incurred by public institutions. The Auditor-General 

regularly emphasises that public officials should ensure that they are accountable for their 

decisions and actions while executing their roles and responsibilities (AG SA, 2018b). The 

non-compliance of these requirements led authors such as Mofokeng and Luke (2014:2), 

Komakech (2016:22), Silima, (2016:7) and Ramirez and Wood (2019:1442) to insist that far 

stronger measures for compliance be instituted and Awino and Marendi-Getuno 

(2014:107), Mwelu et al. (2018:3) and Zadawa et al. (2018:85) encourage the use of 

“enforcement” to achieve better levels of compliance.  

 

2.5.3 Public procurement practices 

 

Scholars such as Kiama (2014:174) and Mofokeng and Luke (2014:1) assert that South 

Africa as a developing country generally utilises public procurement as an “apparatus” to 

meet the service delivery needs of the citizens. To meet these needs, Gesuka and 

Namusonge (2013:2), Chigudu (2014:21), Mantzaris (2014:68) and Ramadhani and Kibet 

(2015:123) reason that public procurement uses large amounts of taxpayers’ money and 

this makes it to be subjected to close public scrutiny. In providing the required goods or 

services or infrastructure to citizens, Government, through various public institutions, 

procures services from external service providers. In the process of sourcing these 

services, it is a requirement that public procurement practices emanating from the relevant 

statutory and regulatory framework, strategic framework and operational guidelines must 

be employed. However, Mofokeng and Luke (2014:1) argue that flouting of procurement 

prescripts often results in negative publicity regarding public procurement practices. 

Similarly, Kalubanga et al. (2013:19) hold that “flouting rules and regulations applicable to 
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procurement practices such as not following the tender process or paying service providers 

for goods or services which were not delivered or were inferior compared to what was 

agreed upon during the order process may intensify procurement fraud”. Thus, Kiama 

(2014:174) and Mofokeng and Luke (2014:1) assert that proper procurement practices 

should be responsive to organisational strategic objectives, lead to improved public service 

delivery, reduction in resource waste and increased public value.  

 

According to Ambe (2009:429) and Ambe and Badenhorst-Weiss (2012b:11005), demand 

management involves planning and managing of resources as well as the compilation of 

specifications in order to meet the identified needs of the community. To this, Pauw et al. 

(2015:246) and Department of National Treasury (2015a) add that demand management 

entails conducting the needs analysis of an institution in line with the strategic planning 

process. Further, Lambert and Cooper (2000:73), Ambe and Badenhorst-Weiss 

(2012a:251), Gligor (2014:585) and Wang et al. (2015:688) assert that demand 

management outlines the decision-making process which allows public institutions to 

procure at the right time, at the right place and at the right cost. The aim of demand 

management is to ensure that goods or services identified for procurement by a public 

institution are in line with the strategic plan and will satisfy the needs of the institution; 

therefore, an institutional need analysis which will ultimately translate to demand 

management should be part of the strategic planning process (Department of National 

Treasury, 2004; Department of National Treasury, 2015a). Thus, a comprehensive 

operational description of demand management is that; it is a detailed plan that enables an 

institution to identify and outline its procurement needs required for the execution of its 

organisational strategy in order to ensure that the required goods or services are obtained 

at the correct time, cost and following the correct processes. 

 

Subsequent to the demand management process, the institution undertakes the acquisition 

management process, which Migiro and Ambe (2008:232), Ambe (2009:429), Naude et al. 

(2013:4), Ngcamphalala and Ambe (2016:1209) describe as the process that entails the 

management of the actual procurement process. The said procurement process entails 

developing a plan on how goods or services are to be procured, preparing the bid 

documents including determining the assessment criteria for the bids, advertising the bid; 

bid evaluation, bid adjudication and approval for the appointment of preferred suppliers or 
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bidders; preparing the contract documentation and ultimately signing the contract with the 

successful bidder. 

 

Since this stage entails the actual procurement process, it is important that it is conducted 

in line with the prescribed procurement legislation and regulations since any non-

compliance may result in the procurement process being challenged, which may in turn 

result in the cancellation of the bid process or expenditure emanating from such an 

appointment regarded as irregular. During this stage, it is also pivotal that clarity seeking 

questions by the bidders regarding the advertised bid are responded to promptly by SCM 

officials and due to the sensitivity of the procurement process, such communication should 

preferable be in writing, to enhance transparency. 

 

Upon the appointment of the successful bidder/s, it is important that a contract be entered 

into between the procuring public institution and the bidder. Department of National 

Treasury (2010) and Kibogo and Mwangangi (2014:378) describe a contract as a legally 

binding agreement between two or more parties identified in the agreement to fulfil the 

terms and conditions outlined in the agreement. Waigwa and Njeru (2016:21) and 

Department of National Treasury (2010) assert that to achieve value for money, contracts 

emanating from the public procurement process need to be effectively managed. Thus, 

according to Rendon (2008:208) contract management can be regarded as the process of 

administering a contract to ensure that each party’s performance meets their contractual 

obligations. To this, Waigwa and Njeru (2016:22) add that contract management should be 

seen as the process which ensures that both parties to a contract fully meet their 

respective obligations as recorded in the agreement in order to deliver the business and 

operational objectives. In addition, Okinyi and Muturi (2016:12) state that contract 

management entails processes that assist institutions to monitor the work of the appointed 

service providers and to eliminate payment of goods or services which are not delivered or 

delivered after the deadlines. Thus, for the purpose of this study, contract management is 

the process of monitoring adherence to the agreement’s terms and conditions by all parties 

and ensuring that deliverables are made within the agreed timelines and are of good 

quality and quantity before payments can be made. 

 

The National Treasury Contract Management Guide (Department of National Treasury, 

2010) provides the following benefits of good and effective contract management: 
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• “optimises delivery of large capital projects;  

• specifies management techniques and processes for all types of contracts;  

• encourages achievement of value for money and continuous improvement;  

• identifies savings and additional revenue opportunities;  

• enhances risk management;  

• provides clear and complete records for audit; and  

• encourages communication between all parties to contracts”.  

 

In addition, the National Treasury Contract Management Guide (Department of National 

Treasury, 2010) outlines the following risks that are associated with poor contract 

management: 

 

• “paying for goods and services which do not meet the standards set out in the 

contract;  

• significantly higher costs;  

• revenue collection delays;  

• customer and supplier dissatisfaction;  

• overcharges by suppliers or underpayments by buyers;  

• erroneous payments;  

• service delivery issues;  

• missed savings opportunities;  

• failed compliance with regulatory provisions;  

• increased risk;  

• complications associated with audits; 

• accidental renewal of goods or services;  

• no verification of timeliness and accuracy of payments, receipts or deliverables;  

• no monitoring of use of discounts or rebates;  

• no monitoring of contract management processes and mechanisms;  

• no monitoring of supplier performance across contracts; and  

• no enforcement for non-performance or violation of regulations or other terms and 

conditions”. 

 



54 
 

Sang and Mugambi (2014:11) and Ramadhani and Kibet (2015:123) argue that 

procurement processes are most vulnerable in public institutions. To this, Chekol and 

Tehulu (2014:156) and Wanyonyi and Muturi (2015:328) add that public officials must 

always behave ethically and fairly by avoiding conflict of interest and not abusing the 

positions of power, in the execution of their duties. According to Thomas (1984) as cited in 

Kangogo and Kiptoo (2013:93), Wee (2002) as cited Amemba et al. (2013:42), Sang and 

Mugambi (2014:10), Wanyonyi and Muturi (2015:328) and Zitha and Mathebula (2015:16) 

ethics is a set of principles or moral values that guide public officials in performing their 

duties including the decisions they make on behalf of their citizens. To this, Hunsaker 

(2009:411) and Wanyonyi and Muturi (2015:328) add that ethical behaviour incorporates 

the concepts of honesty, integrity, probity, diligence, fairness, trust and respect. Zitha and 

Mathebula (2015:21) state that unethical conduct of public officials leads to corruption, 

fraud, bribery and nepotism which impact negatively on the quality of services delivered to 

the citizens. It is for this reason that Fourie (2009b:1116) and Sang and Mugambi 

(2014:11) assert that ethics are the basis for good governance and good management 

practices in institutions. Thus, in the execution of their public procurement duties, public 

officials must uphold moral principles and be able to distinguish between what is right and 

wrong and maintain a behaviour that promotes honesty, diligence, consistency, trust and 

respect. If all these are maintained by public officials when implementing procurement 

practices, it is argued that there will be less cases of irregularities involving public funds 

and this may enhance openness of public procurement processes and accountability and 

the public may regain confidence in public institutions. 

 

Numerous scholars highlight that officials in the public sector must uphold ethical behaviour 

throughout the procurement process. However, this study’s theoretical exposition alluded 

to the fact that service providers (agents) and the general public should also uphold moral 

standards as it is believed that will minimise the scourge of corrupt procurement activities. 

In this regard, Kalubanga et al. (2013:19), Munzhedzi (2016a:5) and Zitha et al. (2016:65) 

confirm that the perpetuators of procurement fraud may include the internal buyer, external 

supplier, or reprobate employee who has an authority to approve purchases or payments 

of invoices. In this regard, Ambe and Badenhorst-Weiss (2012b:11011) assert that there 

should be mutual trust and respect between parties involved in the procurement processes 

and such parties must conduct their business in a fair and reasonable manner and with 

integrity.  
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To promote procurement transparency, Fourie (2009a:635) and Silima (2016:6) advocate 

that procurement documents should be articulated in an easy to interpret and understand 

format since some of the company owners and managers have limited educational 

background. Since transparency enables extensive availability and accessibility of 

information pertaining to public procurement, Osei-Afoakwa (2014:141) and Tajarlou and 

Darabad (2017:26) posit that such practices enhance competitiveness. In this regard, 

Fourie (2009) asserts that public institutions must formulate clear bid specifications and 

selection criteria which will assist potential service providers to respond to bids 

appropriately. Thus, it is argued that if public institutions write procurement documents in 

an ambiguous language that is not easily understandable to the public, that inhibits some 

potential service providers from responding to the bid requests and thus defeat one of the 

purposes for which the procurement reforms were meant, which is to facilitate accessibility 

of public procurement opportunities by small and medium size enterprises and such an act 

may be regarded as discriminatory. 

 

Tajarlou and Darabad (2017:26) argue that transparent procurement process is critical in 

ensuring good economic governance in the country. Awino and Marendi-Getuno 

(2014:103) assert that if the procurement process is not transparent and efficient, it results 

in the loss of public funds which in turn reverses the gains made with the associated 

consequences of poverty, insecurity, poor infrastructure, inadequate health services among 

others. Therefore, this study argues that, when transparency is flouted in the public 

procurement process, corrupt activities upsurge and the integrity of public procurement 

system gets tainted which ultimately leads to the public losing confidence in the public 

institutions. 

 

2.6 FOUNDATIONAL PRINCIPLES OF PUBLIC PROCUREMENT 

 

The Constitution (1996) requires that public institutions must conduct procurement 

practices in a “fair, equitable, transparent, competitive and cost-effective” manner. These 

procurement principles prescribed by the Constitution (1996) serve as standards which 

must be entrenched whenever public institutions undertake procurement. Thus, if any 

public institution undertakes procurement which does not comply with these constitutional 

principles, such procurement is deemed to be unconstitutional and irregular; therefore, it 
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must be terminated as no service provider may be appointed under such circumstances. 

The public procurement principles are probed below. 

 

2.6.1 The principle of Fairness 

 

Fairness in public procurement denotes a system wherein all participants are given an 

equal chance to compete and by avoiding discrimination among potential service providers 

(Komakech, 2016:23). Furthermore, Komakech advocates that potential service providers 

should be treated equally and with utmost objectivity throughout the procurement process. 

In this regard, it is argued that despite their various backgrounds, popularity and gender, 

potential service providers should be treated in the same manner. Fourie (2015:41), further 

describes fairness in the public procurement as an obligation of the public sector where 

administrative reasonableness can be tested against procedural fairness. 

 

Over and above the equal and similar treatment of potential service providers, Lynch 

(2013:14-15) advocates for the following to be adhered to in order to achieve fairness in 

the public procurement process: 

 

• “decision–making and actions must be impartial, and no preferential treatment should 

be given to individuals or institutions since public procurement is conducted with 

public funds; 

• all bid submissions must be considered on the basis of their compliance with the 

requirements specified in the advertised bid documents and offers should not be 

rejected for reasons other than those specifically stated in the advertised bids and the 

procurement rules; 

• a contract should only be signed with the service provider whose offer is compliant 

and best responds to the objectives of the requirement in terms of technical capability 

and price; and 

• service providers should have the right to challenge the procurement process 

whenever they feel they were unfairly treated or that the procuring entity failed to 

carry out the procurement process in accordance with the public procurement rules”. 
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2.6.2 The principle of Equity 

 

According to Hlakudi (2015:62), equity means the application and observance of 

government policies which are designed to advance previously disadvantaged people. To 

promote equity, PPPFA (2000) was promulgated to promote the advancement of 

previously disadvantaged persons to participate in the mainstream economy. 

 

Pauw and Wolvaardt (2009:74) reason that equity in the procurement process can be 

regarded as the allocation of resources to certain groups that were disadvantaged by 

Apartheid. Equity requires that all persons, especially the most vulnerable ones have 

opportunities to improve and maintain their well-being, thus they must not be excluded in 

the mainstream economy (Silima, 2016:7). Zitha et al. (2016:66) argue that failure to 

adhere to the equity principle of procurement impedes Government in accomplishing its 

objective of distributing the wealth of the country to the citizens equitably and this may 

have a negative impact on transformation agenda of the country. 

 

2.6.3 The principle of Transparency 

 

Section 195(1)(g) of the Constitution (1996) prescribes that public administration must be 

governed by the democratic values and principles, which amongst others relate to fostering 

transparency by public institutions and provide the public with timely, accessible and 

accurate information. According to Manyathi (2017:13), public procurement transparency 

refers to the procurement rules, processes and transactions which must be specified and 

be available to the public and to the potential service providers. To this, Tajarlou and 

Darabad (2017:26) add that transparency is the availability of information which is directly 

accessible to everyone who will be affected by the decisions and their implementation.  

 

The Organisation of Economic Cooperation and Development (OECD) states that public 

institutions should provide potential suppliers of goods or services with clear and consistent 

information so that the public procurement process is well understood and applied 

impartially (OECD, 2009). Furthermore, information pertaining to procurement opportunities 

must be published as widely as possible and in a manner that is easily accessible by the 

public, the same channels and timeframes for all the interested parties (Department of 

National Treasury, 2004; OECD, 2009; Manyathi, 2017:13). Since transparency enables 
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extensive availability and accessibility of information pertaining to public procurement, 

competitiveness is therefore enhanced (Tajarlou & Darabad, 2017:26). This notion is 

shared by Osei-Afoakwa (2014:141) who posits that transparent procurement system gives 

all prospective service providers an opportunity of being selected in a competitive manner. 

 

To promote transparency, Fourie (2009a:635) argues that procurement documents should 

be articulated in an easy to interpret and understand format since some of the company 

owners and managers have limited educational background. This notion is concurred by 

Silima (2016:6) who advocates that government information should be provided in easily 

understandable forms and media. In this regard, it is argued that transparent procurement 

systems provide all prospective service providers an equal opportunity of being selected as 

successful bidders. In addition, Fourie (2009) asserts that public institutions must formulate 

clear bid specifications and selection criteria which will assist potential service providers to 

respond to bids appropriately. Thus, it is argued that if public institutions write procurement 

documents in an ambiguous language that is not easily understandable to the public, that 

inhibits some potential service providers from responding to the bid request and thus 

defeat one of the purposes for which the procurement reforms were meant, which is to 

facilitate accessibility of public procurement opportunities by small and medium size 

enterprises and such an act may be regarded as discriminatory. 

 

Tajarlou and Darabad (2017:26) argue that transparent procurement process is critical in 

ensuring good economic governance in the country. Furthermore, Awino and Marendi-

Getuno (2014:103) assert that if the procurement process is not transparent and efficient, it 

results in the loss of public funds which in turn reverses the gains made with the associated 

consequences of poverty, insecurity, poor infrastructure, inadequate health services among 

others. Thus, this study argues that when transparency is flouted in the public procurement 

process, corrupt activities upsurge and the integrity of public procurement system gets 

tainted and that leads to the public losing confidence in the public institutions. 

 

2.6.4 The principle of Competitiveness 

 

Kashap (2004:137) accentuates that the procurement process should be designed in a 

manner that encourages competition among prospective suppliers and this may result in 

deriving value for the spent public funds. This notion is shared by Tajarlou and Darabad 



59 
 

(2017:25) who state that the best value in the public procurement system is obtained when 

the process is competitive and this also assist in achieving other public procurement goals.  

 

Kashap (2004:137) argues that when more capable prospective suppliers respond to the 

procurement requirements, institutions stand high chances of obtaining value, quality and 

the required service. This notion is shared by National Treasury which encourages public 

institutions to invite price quotations from as many bidders as possible and advertise 

tenders in media platforms to ensure greater exposure to potential bidders (Department of 

National Treasury, 2021). However, it is argued that public institutions do not fully adhere 

to the requirement of inviting many price quotations, only a few potential suppliers are 

requested to submit price quotations with the aim of obtaining the prescribed minimum of 

three price quotations. It is further argued that not inviting many prospective suppliers to 

submit price quotations limits competition and results in unnecessary deviations from the 

normal procurement process of obtaining the required number of price quotations since 

requesting price quotations from few suppliers does not guarantee that they will all 

respond; therefore, should it happen that only two price quotations are received by the 

closing date and the date for required goods or services is close, public officials proceed 

with the procurement process and thus deviate from the normal procurement process of 

obtaining a minimum of three price quotations. 

 

To strengthen competition among prospective suppliers, Bolton (2008a:5) maintains that 

public institutions must not prepare technical requirements of the bid in such a way that 

favours one prospective supplier over others since such an act will be contrary to the 

principle of fairness and will thus limit competition. Although the PFMA SCM Instruction 

Note 2 of 2021/22 (Department of National Treasury, 2021) permits that public institutions 

should not follow the competitive bidding process in instance of emergency or sole 

supplier, it is important that public institutions do not manipulate or misuse this provision for 

the benefit of any individual or supplier. Thus, public procurement should be as competitive 

as possible in order to procure goods or services at reasonable prices, without 

compromising the quality goods and services being procured. 
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2.6.5 The principle of Cost-Effectiveness 

 

The South African Government provides social and economic services to citizens using 

public funds; therefore, it is important that such public funds are used in the most economic 

manner. In this regard, Tajarlou and Darabad (2017:26) argue that obtaining the best 

product at the best price achieves the economic objective of public procurement. Tajarlou 

and Darabad (2017:24) assert that public institutions must exercise care and due diligence 

in managing public funds and ensure that good value is obtained for the public funds spent. 

This notion is confirmed by Fourie (2009a:626) who states that public institutions must 

spend public funds in the most efficient and cost-effective manner possible.  

 

Komakech (2016:24) reasons that public institutions must control and manage public 

resources in a way that saves and achieves value for money. The dependency of the 

citizens on services provided by Government puts pressure on the national coffers and this 

necessitate that public officials procure as much goods or services using least resources 

without compromising quality. Fourie (2009a:626) cautions that public funds must be used 

for the sole purpose of providing goods and services to a country’s inhabitants and such 

funds must be spent in the public interest and for the public’s benefit. This notion is shared 

by Komakech (2016:20) who states that well spent public funds benefit the majority of the 

citizens through good services. 

 

2.7 PILLARS OF PUBLIC PROCUREMENT 

 

To ensure proper and successful implementation of public procurement, Government 

prescribed core principles of behaviour and these are referred to as the ‘Five Pillars of 

Procurement’. These are called ‘pillars’ since if any of them is absent, the procurement 

system will not be as effective, efficient and economical as it ought to have been and will 

thus collapse. The pillars of procurement prescribe the standards of behaviours, ethics and 

levels of accountability required in the public sector. Furthermore, these pillars serve as 

Government’s commitment to the procurement system that develops sustainable small, 

medium and micro enterprises which partake and contribute to the achievement of 

enhanced economic and social well-being of all South Africans. The five pillars of public 

procurement are briefly outlined below. 
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2.7.1 Value for money 

 

The General Procurement Guidelines (Department of National Treasury, 2009) issued by 

National Treasury, state that public officials must conduct procurement in a manner that 

yields value for money, thus, public institutions must be able to justify the procurement 

outcome. Further, the Guidelines advocate that the procurement function must provide 

value for money and must also be carried out in the most cost-effective way. 

 

According to Munzhedzi (2016a:5), value for money refers to cost-effectiveness of the 

procurement system. Furthermore, Raymond (2008) as cited in Mofokeng and Luke 

(2014:2) refers to value for money as the maximisation of benefits with less payment when 

procuring goods or services. This notion is concurred by Komakech (2016:24) who states 

that value for money is related to the utilisation of resources against the realisation of some 

expected output values. In addition, Munzhedzi (2016a:5) states that value for money also 

entails avoiding unnecessary cost and delays during the procurement process as well as 

monitoring of contracts entered into with service providers to ensure that the expected 

benefits are derived. 

 

Zitha et al. (2016:65) assert that public institutions should ensure that they derive value for 

money when procuring goods or services since procuring without ensuring receipt of good 

quality services for the public funds spent cripples service delivery. Further, neglecting the 

value for money principle when procuring goods or services by public institutions will result 

in paying excessive prices which could have been used for other government priorities 

(Zitha et al., 2016:65). In this regard, payment of such exorbitant prices by public 

institutions will amount to fruitless and wasteful expenditure, which will need to be 

accounted for. Thus, it is argued that value for money is derived by public institutions when 

they procure the required goods or services within the stipulated time, having used the 

least resources to reap the required benefits and ultimately obtain the best available 

outcome. 

 

2.7.2 Open and effective competition 

 

The General Procurement Guidelines (Department of National Treasury, 2009) prescribe 

openness and competition in the public procurement process. Mofokeng and Luke (2014:2) 
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describe competitive procurement process as that which clearly specifies the required 

services and the evaluation criteria and invite all the bidders to participate in the process. 

Furthermore, Mofokeng and Luke (2014:2) view the public procurement process as open 

when it is transparent so that each step is open to public scrutiny. Munzhedzi (2016a:5) 

associates this pillar with open, uniform and accessible legislative framework and official 

guidelines applicable to procurement in the public sector. Komakech (2016:23) refers to the 

competitive procurement process as that which allows for bidders to compete with each 

other for the procurement opportunity under the same terms and conditions for the 

provision of the required goods and services.  

 

Zitha et al. (2016:65) argue that public procurement thrives on effective competition, thus 

advocate that public institutions should ensure that their procurement is as open and 

competitive as possible, failing which the quality of service to the citizens will be 

compromised. Thus, this study argues that competition in the public procurement process 

is crucial as it requires all the bidders to put an effort in the compilation of the bid 

documents, provide quality goods and services and enables the procuring institutions to 

buy at reasonable prices. Furthermore, openness in the public procurement process 

enables all the interested parties to receive the same information through an easily 

accessible platform regarding the advertised bid and this affords bidders equal chances of 

securing government contracts. Thus, through the open and effective competition pillar of 

procurement, biasness and favouritism are eliminated as public procurement opportunities 

are publicly advertised for accessibility by all interested bidders. Mofokeng and Luke 

(2014:2) assert that transparent public procurement process promotes good governance 

and accountability. 

 

2.7.3 Ethics and fair dealing 

 

Komakech (2016:26) holds that procurement ethics is the ability of public officials to 

differentiate between what is wrong and what is right when conducting public procurement. 

Public officials and bidders must conduct their business in a manner that promotes fairness 

and integrity while promoting mutual trust and respect (Department of National Treasury, 

2009). Pauw and Wolvaardt (2009:72) posit that fair procurement implies a process which 

is not discriminatory, impartial and complies with the applicable laws. Furthermore, 

Komakech (2016:26) argues that public procurement officials with moral standard make a 



63 
 

positive contribution to effective procurement process and this in turn contributes to 

effective service delivery. 

 

According to Munzhedzi (2016a:5), this pillar refers to dealing with all the service providers 

or potential service providers fairly, without prejudice, eradication of fraudulent activities 

and not accepting any kind of gratification by public officials as this would compromise the 

reputation of the public institutions. In this regard, Zitha et al. (2016:65) affirm that officials 

performing procurement functions must recognise and deal with potential conflict of interest 

in order to ensure that they do not compromise the reputation of the State. 

 

Angokho et al. (2014:325) assert that public procurement process undertaken with ethical 

behaviour reduces risk of improper behaviour such as fraud, theft and corruption and this 

enhances confidence in the public sector. Treasury Regulations require Accounting 

Officers/Accounting Authorities to investigate any allegations against public officials or 

other role player involved in an improper conduct, corruption or failure to comply with the 

SCM system (Department of National Treasury, 2005). To promote fairness and ethics, 

public officials must deal with service providers in an evenly-handed manner (Department 

of National Treasury, 2009). In this regard, it is argued that fair and equal treatment of 

service providers encourage competitive procurement since each of them will strive to 

make a bid submission, knowing that it will be attended to in a fair manner and without 

discrimination and thus stand a chance to obtain such a contract. 

 

2.7.4 Accountability and reporting 

 

Accountability and reporting encompass ensuring that public officials and institutions are 

answerable for their plans, actions and outcomes (Department of National Treasury, 2009; 

Komakech, 2016:22; Silima, 2016:7). According to Mofokeng and Luke (2014:2), 

accountability increases the quality of decision-making by public officials as they are aware 

that there are consequences for poor or negligent decisions. In this regard, it is argued that 

accountability enables public officials to act and conduct themselves in a diligent manner 

when conducting procurement activities.  

 

Komakech (2016:23) posits that keeping proper auditable records which can be presented 

for scrutiny at any given time during the procurement process is a part of accountability. 
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Reporting, which can also be subjected to public scrutiny is another element of 

accountability (Department of National Treasury, 2009). Thus, accountability applies to all 

levels of public officials as well as politicians (Munzhedzi, 2016a:5). 

 

2.7.5 Equity 

 

The equity pillar seeks to advance individuals who were previously disadvantaged by 

discriminatory practices and ensuring that government policies promoting equity are 

correctly implemented (Department of National Treasury, 2009). Pauw and Wolvaardt 

(2009:74) describe equity as the allocation of resources to certain groups that were 

disadvantaged by Apartheid. To address the disparities of the past, the PPPFA (2000) was 

developed to promote the advancement of previously disadvantaged persons to participate 

in the mainstream economy. 

 

Muchainyerwa (2013), as cited in Zitha et al. (2016:66), asserts that procurement decisions 

must be objective and must be based on fair evaluation of the bids in line with the set 

criteria. Silima (2016:7) posits that equity requires that all persons, especially the most 

vulnerable ones have opportunities to improve and maintain their well-being, thus they 

must not be excluded in the mainstream economy. Zitha et al. (2016:66) argue that failure 

to adhere to the equity pillar of procurement disables Government from accomplishing the 

objective of equitable distribution of the wealth of the country among the citizens and this 

may have a negative impact on the country’s transformation agenda. 

 

2.8 CONCLUSION 

 

This chapter provided a broad overview of the meta-theoretical, theoretical and conceptual 

underpinning of public procurement. It also translated to demand, supply and ethics 

theories which have been alluded to in context to this chapter discussion. It was 

established that the state’s general role in society is the provision of goods and services to 

the citizens. How it accomplishes this role is the focus of procurement.  

 

Basic theories on which this study is founded were identified as well as the key constructs 

and concepts of the study. The said theories aimed at assisting in providing better 

understanding of the public procurement phenomenon. Contrary to the high ethical 
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standard, honesty and integrity expected of public officials, the identified theories relating to 

public procurement revealed that there are public officials who assume public office for 

self-serving purposes and these neglect their duty to ensure that public funds are used in 

an efficient, effective and economic manner. 

 

However, what has been identified as significant in this study is that, throughout the 

execution of the duties, all public officials need to be accountable for their plans and 

actions, comply with the set laws and regulations, possess the necessary skills to perform 

the required functions and uphold and maintain high ethical standards. In this regard, 

public officials must have public interests at heart and execute their procurement functions 

in consistent with the principles of fairness, equity, transparency, competitiveness and cost-

effectiveness. 

 

Another important aspect of this chapter is the fact that public officials need to get rid of the 

understanding that public procurement is inferior and thus treat it as a non-strategic 

function of the institution. Through this chapter, it has been revealed that public 

procurement plays a crucial role in achieving Government’s policy objectives and creating 

employment opportunities. Thus, since public procurement involves managing and 

spending huge sums of money to meet citizens’ needs. It is therefore susceptible to 

malpractices such as theft, fraud and corruption. Therefore, to manage and use public 

funds with the goal of achieving effectiveness and efficiency in meeting public’s needs, 

Government has developed numerous pieces of legislation to govern the financial affairs of 

public institutions.  

 

The next chapter explores the statutory and regulatory framework relevant to procurement 

practices in the South African public sector. Procurement challenges facing the South 

African public sector are also probed. 
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CHAPTER 3 

PROCUREMENT PRACTICES IN THE SOUTH AFRICAN PUBLIC 

SECTOR: STATUTORY AND REGULATORY GUIDELINES AND KEY 

ROLE-PLAYERS IN THE PUBLIC PROCUREMENT PROCESS 

 

3.1 INTRODUCTION 

 

The preceding chapter provided a conceptual and theoretical framework for procurement 

practices in the public sector. This exposition revealed that the nature of humankind is such 

that individuals are often self-serving and sometimes engage in activities in which they 

stand to benefit. They may thus squander and mismanage public funds. For this reason, it 

is of importance that there are laws and regulations which provide guidelines on how 

certain activities are to be conducted, hence the development of the statutory and 

legislative framework for public procurement. 

 

According to scholars such as Raga (2008:114), Awino and Marendi-Getuno (2014:104), 

Badaso (2014:56) and Fourie (2018:727), a legislative framework comprises of the laws, 

regulations and policies which have been developed to govern processes, guide the basic 

values and principles which are aimed at producing effective results. In the case of South 

Africa, Government has established a comprehensive legislative framework to govern and 

regulate all procurement-related processes and practices in the South African public 

sector. In this regard, Fourie (2015:38) asserts that the legislative framework pertaining to 

public procurement has been put in place in order deal with malpractices, 

maladministration and corrupt activities since these undermine the rights of citizens, 

endanger stability and security of society and challenge the values of democracy. 

 

As stated above, the South African public procurement is regulated by numerous statutory 

and regulatory guidelines which the public institutions must abide by in the procurement of 

goods and services used in the execution of their service delivery mandates. This study 

argues that the development and promulgation of procurement legislation was meant to 

ensure integrity of the procurement process and accountability of those entrusted with 

financial management in the public sector. Furthermore, legislating and regulating the 
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procurement process ensure transparency, accountability and sound financial 

management in the public sector. 

 

Since public institutions utilise public funds to deliver services to the public, this makes the 

procurement of goods or services open to public scrutiny. Fourie (2009a:626) argues that 

well defined policies are required for an effective procurement system since these ensure 

that all transactions are made with transparency and have proper audit trail. Thus, the 

safekeeping and the availability of supporting documents relating to spending of public 

funds cannot be overemphasised. As stated in Chapter 1, the National Consumer 

Commission (NCC) found itself with audit findings emanating from unavailability of 

procurement documents which led to such expenditure declared irregular. Thus, it is pivotal 

that when public institutions acquire goods or services in the fulfilment of their objectives, 

they ensure that such procurement is “fair, equitable, transparent, competitive and cost-

effective”. Furthermore, procurement laws and regulations must be complied with so that 

“value for money” is derived and government socio-economic objectives are ultimately 

achieved. 

 

The identified statutory and regulatory framework relevant to procurement practices in the 

South African public sector and specifically to this study are explored in this chapter. The 

key role players in the public procurement process and procurement challenges facing the 

South African public sector are also examined. This exposition is significant to act as 

additional leg for purposes of data triangulation by verifying the extent to which the National 

Consumer Commission (NCC), as case study for this research, complies with public sector 

procurement practices. This chapter also serves the purpose to inform the intended design 

of a strategic framework and operational guidelines for public sector procurement practices 

as main contribution of this study.  

 

3.2 STATUTORY FRAMEWORK GOVERNING PUBLIC PROCUREMENT 

 

Public procurement, which is a key component of SCM, falls under the ambit of the 

administrative function of financial management. Public procurement entails spending 

public funds to provide the citizens with goods and services, thus, it is important that such 

funds be used in the most efficient and cost-effective manner since any deficiencies in the 
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procurement practices can lead to the mismanagement of public funds (Fourie, 

2009a:626). 

 

The South African public procurement is regulated by numerous statutory and regulatory 

guidelines which public institutions must abide by when procuring goods or services 

required for executing their service delivery mandates. To ensure that public institutions 

utilise public funds in an effective, efficient and economic manner to deliver on their 

respective service delivery mandates, they need to conduct their procurement in line with 

the prescribed statutory framework governing financial management in the public sector. 

The statutory framework identified as relevant to this study is delineated in chronological 

order below.  

 

3.2.1 State Tender Board Act 86 of 1968 (STBA)  

 

The State Tender Board Act (STBA) was promulgated to regulate public procurement of 

goods or services and disposal of government assets and was used before the adoption of 

the PFMA. The State Tender Board Act also established the State Tender Board which had 

powers to make decisions regarding the allocation of contracts to private institutions for the 

provision of goods and services to public institutions. Section 13 of the STBA empowered 

the Minister of Finance to issue regulations to facilitate the implementation of the Act. 

 

Quinot (2014:33) holds that, when the State Tender Board Act was in place, government 

procurement was centrally undertaken by the State Tender Board which determined terms 

and conditions of contracts. According to Munzhedzi (2016a:2-3), the centralised public 

procurement under the STBA was clouded by delays and bulky processes and this resulted 

in the amendment of the Act to give powers to the Heads of public institutions to manage 

their own procurement processes. However, Moeti (2007:125) argues that under STBA 

which implemented a centralised procurement, Government made savings since a single 

organisation would buy in bulk as opposed to the current decentralised procurement 

system in which each public institution facilitates its own procurement. 

 

Another advantage provided by the STBA through the centralisation of procurement was 

the elimination of duplicated efforts since the procurement processes were entirely 

managed by the State Tender Board (Munzhedzi, 2016a:3). However, based on the 
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centralised procurement system used by the STBA, Munzhedzi (2016a:3) posits that 

procurement processes were secretive and lacked transparency. Another condemnation of 

the centralised procurement system is the one advanced by Moeti (2007:125) who 

provides that the procurement system used during the STBA era detached the State 

Tender Boards from the potential service providers and this limited communication 

between government representatives and the potential service providers regarding the 

services being procured. 

 

Thus, the State Tender Board Act conformed to the Principal Agent Theory in that the State 

Tender Boards performed their procurement functions of behalf of the agents (citizens). 

The procurement done by the State Tender Boards resulted in savings of public funds 

since they procured in bulk; therefore, under this Act cost-effectiveness was achieved. 

However, the obstacle of this Act was the lack of transparency in the procurement process, 

which could have caused barriers in accessing government information and opportunities 

by many potential service providers. 

 

3.2.2 National Supplies Procurement Act 89 of 1970 (NSPA) 

 

The National Supplies Procurement Act (NSPA) was designed to empower the Minister of 

Trade and Industry to acquire goods and services if he deems it necessary or beneficial to 

the security of the country. 

 

Section 2(a) of to the NSPA provides that whenever the necessity arises, or critical for the 

security of the country, the Minister or any authorised person may “notwithstanding 

anything to the contrary in any law contained, without having recourse to the State Tender 

Board or the State Procurement Board and on such conditions and in such manner as he 

may determine”:  

 

• “manufacture or produce in the Republic any goods for the State or on behalf of any 

person; 

• acquire or hire in or outside the Republic any goods or services for the State or on 

behalf of any person or direct any person to acquire or hire any goods or services; 

• supply in or outside the Republic any services to any person or direct any person to 

supply any services; 
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• import any goods for the State or on behalf of any person or direct any person to 

import any goods; and 

• make arrangements in connection with the supply, shipping, transport, landing, 

storage, insurance, sale, disposal and distribution of goods manufactured, produced, 

acquired, hired or imported in terms of this paragraph, or direct any person to perform 

any such act”. 

 

The National Supplies Procurement Act, section 2(b) empowered the Minister to issue 

notices in the Gazette to “prohibit the manufacture, production, acquisition, disposal or use 

of any goods or the supply or use of any services specified in that notice”. Furthermore, the 

notice in the Gazette may also be issued to “order any person who comes into possession 

of any goods specified in that notice to store or otherwise deal with those goods in such 

manner as may be specified in that notice”. In addition, section 3 of the NSPA also 

empowered the Minister to issue a notice in the Gazette to order any person “capable of 

manufacturing, producing, processing and supplying any goods or services in a specified 

quantity to sell it to the Minister” or a specific person and within a specific period, as 

needed or as expedient for the security of the country. 

 

Section 3(6) of the NSPA furthermore provided that a person “who supplies any service or 

supplies, delivers, sells, manufactures, produces, processes any goods or services in 

accordance with the order issued by the Minister, such a person shall in absence of the 

agreement be paid compensation or a price equal to the amount of the cost to him of the 

supply of the service in question, or of the goods in question, or of the manufacture, 

production, processing or treating thereof, plus a percentage of such cost or an amount 

fixed in the notice in question, or, where the Minister has instituted a cost investigation 

determine the compensation or price to be paid”. However, although permissible by the 

NSPA, it is argued that the undertaking of the procurement process without the 

procurement agreement by a public institution could lead to corruption. 

 

The National Supplies Procurement Act conformed to the Public Value Theory as it was 

used to procure goods and services necessary and beneficial to the security of the country. 

Transparency was achieved under this Act in that the Minister would issue notices relating 

to certain goods or services to outline how they must be dealt with by those in possession 

of such. Furthermore, cost-effectiveness was also accomplished when the Minister 
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determined a fixed compensation for the provision of certain goods or services supplied to 

the state as opposed to the manufacturers or sellers determining their own prices. 

 

3.2.3 Public Protector Act 23 of 1994 

 

The Office of the Public Protector is one of the institutions established in accordance with 

section 181(1) of the Constitution (1996) to “strengthen the constitutional democracy of the 

Republic”. In this regard, Madue (2016:3) argues that the Office of the Public Protector was 

established to support the Constitutional democracy and promote the citizens’ rights as 

enshrined in Chapter 2 of the Constitution (1996), the Bill of Rights. According to Madue et 

al. (2014:876) and Mbiada (2017:3), the Office of the Public Protector is one of the 

oversight institutions which are established to promote good governance and accountability 

by public institutions. Siswana (2007a:224) and Madue (2016:1) describe good governance 

in the public sector as assurance that corruption is eradicated and the public’s views are 

taken into account in decision-making processes. It is in this regard that Pienaar (2000:3) 

generally views the Office of the Public Protector as the structure responsible for protecting 

the public against the wrongful conduct of the public institutions and thus investigates 

complaints lodged by any person or institution and does its work to restore the public’s 

confidence in Government. Furthermore, accountability entails ensuring that public officials 

and institutions are answerable for their plans, actions and outcomes (Department of 

National Treasury, 2009; Komakech, 2016:22; Silima, 2016:7).  

 

The Office of the Public Protector is accountable to National Assembly and is required to 

report on its work and performance, at least once a year. The functions of the Office of the 

Public Protector include: 

 

• “to investigate any conduct in state affairs or in the public administration in any sphere 

of government, that is alleged or suspected to be improper or to result in any 

impropriety or prejudice; 

• report on that conduct; and  

• to take appropriate remedial action” (Public Protector Act 23 of 1994). 

 

Section 6(5) of the Public Protector Act stipulates that the Office of the Public Protector 

may investigate complaints received or on its own initiative, allegations relating to 
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maladministration in any sphere of Government (Public Protector Act 23 of 1994). For the 

effectiveness of the Office of the Public Protector, the Constitution (1996), in section 181 

stipulates that it must be independent, impartial and exercise powers and perform functions 

without fear, favour or prejudice. In line with the above-mentioned functions of the Office of 

the Public Protector, it is thus argued that this office was established with the intention to 

play a crucial role in promoting transparency and accountability regarding the financial 

management in the public sector. However, Madue et al. (2014:876-877) accentuate that 

institutions established to support democracy are not respected by public institutions and 

thus are unable to effectively and fully execute their constitutional mandates and this has 

led to the escalation of corruption. Therefore, since public procurement is susceptible to 

fraud, corruption and irregular practices, the Office of the Public Protector may investigate 

such cases, amongst others.  

 

Since the public sector maladministration and corruption can be identified by anyone, 

section 182(4) of the Constitution (1996) provides that, the Office of the Public Protector 

must be accessible to everyone. Furthermore, section 182(5) of the Constitution (1996) 

holds that reports issued by the Public Protector’s office must open to the public unless in 

exceptional conditions require such to be kept confidential.  

 

Section 11 of the Public Protector Act outlines offences and penalties associated with the 

contravention of this Act, as follows: 

 

• “any person who contravenes the provisions of sections 3(14), 7(2) and 9 of this Act, 

shall be guilty of an offence; 

• any person who fails to disclose an interest contemplated in section 3(14), shall be 

guilty of an offence; 

• any person who, without just cause, refuses or fails to comply with the direction of 

provision of section 7(4) of this Act or refuses to answer any question put to him or 

her under those paragraphs or gives to such question an answer which to his or her 

knowledge is false, or refuses to take the oath or to make an affirmation at the 

request of the Public Protector in terms of section 7(6), shall be guilty of an offence; 

and  

• any person convicted of an offence in terms of this Act shall be liable to a fine not 

exceeding R40 000 or to imprisonment for a period not exceeding 12 months or to 
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both such fine and such imprisonment”. 

 

It could be argued that the Public Protector Act complies with some of the principles of the 

Stewardship Theory since the Office of the Public Protector executes its mandate to curb 

maladministration which may have a negative impact on the use of public resources and all 

of this is done in the interest of the citizens. However, due to human limitations which may 

result in wrong decisions and temptations to engage in unethical conduct by public officials, 

it is imperative that oversight is exercised and reporting done on the work of the Office of 

the Public Protector. Furthermore, the investigative function of the Office of the Public 

Protector is an oversight function which emanates from the Constitution (1996). Therefore, 

the Public Protector Act also conforms to the Social Contract Theory. The principle of 

transparency is achieved by the Public Protector Act since the reports issued by the Office 

of the Public Protector are open to the public. The principle of fairness is also achieved 

through the Public Protector Act since the Office of the Public Protector must be impartial in 

executing its mandate. 

 

3.2.4 Constitution of the Republic of South Africa, 1996  

 

To address historic inequalities, South Africa underwent transformation and introduced 

procurement reforms which started in 1995 with the aim of promoting good financial 

management. Procurement reforms played the significant role in assisting small and 

medium businesses to access government procurement opportunities since prior to 1994, 

South Africa used a government procurement system which favoured large and 

established businesses and this made it difficult for new businesses to access public sector 

procurement (Ambe & Badenhorst-Weiss, 2012a:242). The transformation process 

resulted in the development, promulgation and adoption of the legislative framework to 

guide public procurement, with the Constitution (1996) being the highest law of the country, 

from which legislation regulating public financial management, including procurement is 

drawn. It is for this reason that Bolton (2006:193) argues that public procurement has been 

granted a “constitutional status in South Africa” and is utilised as the means to redress 

previous injustices and disparities and Madue (2007:306) accentuates that the Constitution 

(1996) plays a significant role in the setting principles to be entrenched in the financial 

affairs of public institutions. 
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To enhance integrity and efficacy in the public sector, section 195 of the Constitution 

(1996) prescribes values and principles that govern public administration, which amongst 

others is the promotion of an efficient, effective and economic use public resources. 

Section 195(1)(f) of the Constitution (1996) further prescribes for accountability in public 

administration. Furthermore, section 195(1)(g) of the Constitution (1996) requires that 

public institutions should be transparent in their dealing and provide the public with timely 

and accurate information.  

 

Sections 213 and 215 to 219 of the Constitution (1996) homogenise management of public 

resources. In regulating procurement in the public sector, section 217(1) of the Constitution 

(1996) prescribes that public institutions must procure goods or services in a manner that is 

“fair, equitable, transparent, competitive and cost-effective”. Since the Constitution (1996) 

is the supreme law of the country, its procurement principles serve as a guideline which 

must be adhered to by all public institutions when developing their SCM and procurement 

policies as well as when conducting their procurement, since failure to comply with the 

constitutional procurement principles would result in an unconstitutional and lawfully invalid 

contract (Pauw & Wolvaardt, 2009:67-68). In executing the public administration functions, 

section 195(1)(a) of the Constitution (1996) states that public officials must promote and 

uphold high standards of professional ethics. 

 

Section 217(3) of the Constitution (1996) prescribes the development of the “national 

legislation to provide the framework within which the procurement policy must be 

implemented” by the public institutions, to protect and advance people who were previously 

disadvantaged by unfair discrimination of the past. To give effect to this Constitutional 

requirement, the Preferential Procurement Policy Framework Act was promulgated in 2000. 

In this regard, Bolton (2006:194) and Ambe (2016:281) hold that the Constitution (1996) 

utilises procurement as a policy instrument. 

 

The Constitution (1996), as the highest law of the country conforms to the Social Contract 

Theory since it is a legally binding prescript between the citizens and the state and both 

parties must therefore abide by its terms. Furthermore, it is through the Constitution (1996) 

that the rights of the citizens are protected and their social stability is maintained. The 

Constitution (1996) in section 217 prescribes that “fairness, equity, transparency, 
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competitiveness and cost-effectiveness” principles which must be entrenched in 

procurement by public institutions and to which it also subscribes. 

 

3.2.5 Public Finance Management Act 1 of 1999 

 

The Public Finance Management Act 1 of 1999 is a piece of legislation which is intended to 

govern financial management in the national and provincial governments, with the aim to 

ensure that all revenue, expenditure, assets and liabilities of those governments are 

managed “in an effective and efficient manner” as well as to outline duties and obligations 

of individuals delegated to manage government financial affairs. Madue (2007:306) argues 

that PFMA ensures that there is uniformity in the public sector financial management and 

contributes to effective corporate governance practices. Siswana (2007b:54) holds that the 

PFMA aims at upholding high moral conduct and effective use of public funds in the 

process of achieving government service delivery mandate. To this, Mafunisa (2014:1100) 

adds that the PFMA is intended to ensure that government finances are managed 

effectively, economically and efficiently and that public officials entrusted with financial 

management are adequately equipped to execute their responsibilities. 

 

Sections 38 and 51 of the PFMA outline the responsibilities of Accounting Officers and 

Accounting Authorities respectively, amongst which is “ensuring effective, efficient and 

transparent systems of financial management and internal control, maintaining an 

appropriate procurement and provisioning system which is fair, equitable, transparent, 

competitive and cost-effective as well as preventing the incurrence of unauthorised, 

irregular as well as fruitless and wasteful expenditure”. The PFMA describes unauthorised 

expenditure as the expenditure incurred in excess of the budget allocated for a particular 

division of the public institution or overspending the institutional budget or expenditure 

incurred against the mandate of such a division or public institution. Furthermore, the 

PFMA regards irregular expenditure as an expenditure incurred in contravention of the 

PFMA and other applicable government prescripts. Lastly, the PFMA defines the fruitless 

and wasteful expenditure as “an expenditure incurred in vain which could have been 

avoided had reasonable care been exercised”. Since Government relies on public officials 

to effectively implement policies, manage public funds and ultimately achieve its objectives, 

Mafunisa (2014:1101) emphasises that officials should have essential competencies for the 

achievement of sound financial management in Government. Therefore, the PFMA aims to 



76 
 

rationalise financial management in the public sector and to ensure that public officials are 

accountable. 

 

Sections 38 and 51 the PFMA further place the responsibility to safeguard and maintain 

assets and the management of liabilities of public institutions on the Accounting Officers 

and the Accounting Authorities, respectively. Furthermore, section 45 of the PFMA 

delineates the responsibilities of other officials in the public institutions, amongst which is 

the responsibility for the “effective, efficient, economic and transparent use of financial and 

other resources in their various areas of responsibility”. It is for this reason that Mafunisa 

(2014:1101) accentuates that the responsibility to manage government finances does not 

exclusively rest with National Treasury, but with all the public officials as they are similarly 

responsible for ensuring that public funds are managed and used effectively, efficiently and 

economically. Thus, it is argued that if public institutions implement their procurement 

practices in compliance with the PFMA and other government financial prescripts, the 

above three undesirable types of expenditure can be avoided and the efficient, effective 

and economic use of public funds is likely to be achieved. 

 

The Public Finance Management Act assumes a situation whereby public officials would be 

good stewards of public funds, in which case the Stewardship Theory would apply. 

However, the PFMA is also cognisant that humans can have different interests than those 

of their Principals and may thus engage in self-serving activities. In this regard, the PFMA 

puts control measures in place to manage and monitor the public officials’ conduct and 

behaviour and this makes the PFMA to conform to the Principal Agent Theory and the 

Public Choice Theory. Furthermore, the PFMA also encourages the effective and efficient 

use of public funds and permits the reallocation of resources for the benefit of the citizens, 

which makes it to also obey the Public Value Theory. The PFMA also encourages 

compliance with government financial prescripts during the procurement process and other 

financial-related activities, failing which, such expenditure will be declared an irregular 

expenditure and this makes it to also conform to the Institutional Theory. Furthermore, the 

effective, efficient and economic use of public resources prescribed by the PFMA are 

drawn from the Constitution (1996), thus, the PFMA conforms to the Social Contract 

Theory. The PFMA prescribes compliance with “fairness, equitability, transparency, 

competitiveness and cost-effectiveness” in the use of public funds, to which it also 

conforms. 
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3.2.6 Preferential Procurement Policy Framework Act 5 of 2000 

 

According to the Constitution (1996) and the Preferential Procurement Policy Framework 

Act 5 of 2000, this Act was enacted to give effect to the provision of section 217(3) of the 

Constitution (1996), which states that “the national legislation must prescribe a framework 

within which the procurement policy must be implemented” by institutions in the public 

sector and its aim was to provide a framework for the implementation of such a 

procurement policy. Thus, the aim of the PPPFA is to promote the advancement of 

previously disadvantaged persons to participate in the mainstream economy by providing 

them with opportunities to own and sustain their businesses. According to Mahlangu 

(2016:1) and Quinot (2018:856), Government uses the PPPFA as the tool to address the 

disparities of the past and for the redistribution the country’s wealth for the benefit of 

people who were previously marginalised. Thus, the PPPFA mainly conforms to the 

procurement principle of equity. 

 

Section 2(1)(a) of the Preferential Procurement Policy Framework Act 5 of 2000 prescribes 

that public institutions must determine its preferential procurement policy and implement it 

in line with the preference point system. The preference point system prescribed by the 

PPPFA relates to the consideration and the allocation of either 90 or 80 points for the bid 

price and 10 or 20 points for broad-based black economic empowerment, respectively. 

Despite the availability of the preferential procurement legislation to provide guidance on 

the implementation of the preference point system, this study argues that public institutions 

still incorrectly apply the preference points. This struggle has seen the NCC receive audit 

findings relating to the irregular expenditure of R6,9 million in 2013/14, some of which 

pertained to the non-application of the preferential point system (NCC, 2014). 

 

Since the development of the PPPFA was prescribed the Constitution (1996), it thus 

prescribes that public procurement must be done in accordance with “fairness, equity, 

transparency, competitiveness and cost-effectiveness”, to which it also conforms. The 

PPPFA thus conforms to the Social Contract Theory, since it was prescribed by the 

Constitution (1996). The PPPFA also conforms to the Principal Agent Theory in that it puts 

controls in place to manage and monitor the public officials’ behaviour, since they may 

prioritise their self-serving interests over those of the public which they must serve. 
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3.2.7 Promotion of Access to Information Act 2 of 2000 (PAIA)  

 

The Promotion of Access to Information Act (PAIA) aims to give effect to the Constitutional 

right of citizens as provided in section 32 of the Constitution (1996). Section 32 of the 

Constitution (1996) prescribes that “every person has the right to access any information 

held by the state and any information that is held by another person, that is required for the 

exercise or protection of any rights”. Furthermore, section 32 of the Constitution (1996) 

prescribes that the National legislation which gives citizens the right to have access to any 

information kept by public institutions or by another person, be enacted, hence the 

Promotion of Access to Information Act. In this regard, PAIA conforms to the Social 

Contract Theory as it provides the public the right to access public information as promised 

in the Constitution (1996). Furthermore, the principle of transparency is achieved through 

PAIA. 

 

Through PAIA, a culture of transparency and accountability is fostered by giving effect to 

the right of access to information, as opposed to the past where the government system 

was secretive which resulted in abuse of power and violation of human rights. However, 

although PAIA provides access to information, section 9 of this Act cautions that access to 

any information is subject to reasonable limitations, which amongst others include, 

“limitations aimed at reasonable protection of privacy, commercial confidentiality and 

effective, efficient and good governance”. 

 

In the context of this study, PAIA therefore provides ground for service providers to 

exercise their constitutional right to access information pertaining to the public institutions’ 

procurement process which they are of the view that it was flawed. Bolton (2008b:797) 

asserts that through PAIA, the aggrieved parties have recourse to an effective dispute 

resolution mechanism which enables them to exercise their rights and enforce compliance 

thereof. Furthermore, PAIA affords the aggrieved parties sufficient remedies where it is 

discovered that their rights have been unreasonable infringed (Bolton, 2008b:797). 

According to Volmink (2010:11), PAIA has assisted unsuccessful bidders to exercise their 

rights to access tender documents. Thus, PAIA augments the transparency principle of 

public procurement and compels public officials to be good stewards, execute their duties 
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and make informed decisions since they will ultimately account for their actions or 

omissions. 

 

3.2.8 Promotion of Administrative Justice Act 3 of 2000 (PAJA) 

 

The Promotion of Administrative Justice Act (PAJA) gives effect to the provision of section 

33 of the Constitution (1996) which specifies that everyone has the right to administrative 

action that is lawful, reasonable and procedurally fair. Twinomurinzi and Phahlamohlaka 

(2005:2) clarify that the “administrative action relates to any decision made by the organ of 

the state, natural or juristic person or failure to make a decision which negatively affects 

any person or the public”, while procedural fairness provides that any decision made 

should be objective and without prejudice. 

 

The Promotion of Administrative Justice Act provides for the review and set aside of 

procedurally insensible and unreasonable decisions made by public officials, which may 

have adversely affected any person. This provision therefore encourages accountability, 

transparency and openness in the public sector. It can thus be argued that PAJA 

strengthens adherence to rules, processes and procedures and enforces the upholding of 

principles and values prescribed for the public administration in section 195 of the 

Constitution (1996). In this regard, PAJA conforms to the Social Contract Theory as it 

protects the rights of the citizens against unfair decisions made by public officials as 

provided in the Constitution (1996). Furthermore, the principle of transparency is achieved 

through PAJA. 

 

Sewpersadh and Mubangizi (2017:6) reason that Government is legally and ethically 

responsible to act in the best interests of the public and this includes when it procures 

goods or services from the service providers. In this regard, Sewpersadh and Mubangizi 

(2017) provide that the government procurement process should encompass both 

procedural and substantive fairness, which needs to be maintained between organs of the 

state and the public as well as the bidders. Furthermore, Sewpersadh and Mubangizi 

(2017:6) clarify that procedural fairness is mainly concerned with adherence to rules and 

procedures while substantive fairness is concerned rationale behind taking a particular 

decision. The Promotion of Administrative Justice Act 3 of 2000 provides that any persons 

affected by an administrative action should be given reasons and such action be reviewed 
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by a court or an independent tribunal. Thus, through PAJA, bidders or potential service 

providers have the right to challenge public institutions if they have reasonable and 

justifiable reasons to believe that the procurement process, procedures and rules were 

flouted and this has adversely affected them. 

 

3.2.9 Municipal Finance Management Act 56 of 2003 (MFMA) 

 

The Municipal Finance Management Act (MFMA) was developed with the aim of ensuring 

that there is sound and sustainable financial management in municipalities and other 

institutions in the local sphere of Government. Furthermore, the MFMA ensures that there 

is transparency and accountability by those entrusted with financial management in 

municipalities and municipal entities. However, Sibanda (2017:313) argues that prevalence 

of poor financial performance, unethical conduct and lack of accountability in municipalities 

still continues. 

 

The importance of sound financial management in the local sphere of Government cannot 

be overemphasised since Government’s service delivery mandate is mostly executed 

through the Local Government (Sibanda, 2017:314). Kanyane (2011:935) provides that 

Local Government’s sustainability is dependent on sound financial management, the 

absence of which may lead to the cessation of municipal operations. In executing its 

service delivery mandate, Local Government procures goods or services from external 

service providers. To govern and regulate procurement in the local sphere of Government, 

section 111 of the Municipal Finance Management Act 56 of 2003 requires that each 

municipality or municipal entity must develop and implement a supply chain management 

policy to govern matters such as the procurement of goods or services and disposal of 

assets amongst others. Furthermore, section 122 of the Municipal Finance Management 

Act 56 of 2003 prescribes minimum requirements which the municipal procurement must 

adhere to and these put emphasis on the overarching Constitutional procurement 

principles which are; “fairness, equitability, transparency, competitiveness and cost 

effectiveness”. 

 

The MFMA places the responsibility to apply the SCM policy within the municipality or the 

municipal entity upon the Accounting Officer. The Accounting Officer also has the 

responsibility to put controls in place to ensure that there is segregation of duties in the 
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SCM system in order to minimise the likelihood of fraud, corruption and other irregular 

practices. In exercising their legal obligations, section 61 of the MFMA requires Accounting 

Officers to manage finances of the municipality or the municipal entity with honesty, act 

with loyalty and in the manner that benefits the institutions they are leading. Over and 

above legal obligations, section 62 of the MFMA prescribes that Accounting Officers should 

ensure that the institutional resources are used effectively, efficiently and economically and 

that “unauthorised, irregular, fruitless and wasteful expenditure” and other losses are 

prevented. According to section 78 of the MFMA, senior management and other officials of 

the municipality or the municipal entity are also responsible for the effective, efficient, 

economic and transparent use of financial and other resources in their various areas of 

responsibility as well as the overall compliance with the MFMA and sections 171 and 172 

of the MFMA state that any contravention of this Act by Municipal officials and officials of 

the municipal entity, respectively constitutes an act of financial misconduct, which is 

punishable to imprisonment up to five years or a penalty. 

 

Although the financial legislation is available to regulate financial management in Local 

Government, Kanyane (2011:935-936), Manyaka (2014:128) and Ambe and Maleka 

(2016:665) argue that South African municipalities still grapple with managing their 

finances sustainably and the implementation of their SCM practices. According to Ambe 

and Badenhorst-Weiss (2012a:251), public institutions still face challenges of “improper 

planning and linking demand to budget” and this may result in lost opportunities to acquire 

goods or services at reasonable costs. Furthermore, Munzhedzi (2016a:4) argues that the 

local government procurement process is habitually susceptible to corruption. It is for this 

reason that Mpehle and Qwabe (2008:267) put emphasis on the need for the improvement 

of municipal financial management practices.  

 

In light of incidents relating to misstatements on financial reports, unauthorised 

expenditure, fruitless and wasteful expenditure as well as irregular expenditure in 

municipalities and municipal entities, Sibanda (2017:313) holds that financial control, 

ethical behaviour and accountability needs to be strengthened in these institutions. 

According to Ramutsheli and Janse van Rensburg (2015:110) and Sibanda et al. (2020:7), 

unethical behaviour and cases on non-compliance in the municipalities are perpetuated 

due to the lack of consequences for perpetrators. 
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In an effort to enhance financial management in the South African municipalities, Mpehle 

and Qwabe (2008:267-268) make the following recommendations: 

 

• “appointment of suitable and qualified employees; 

• training and skills requirement; 

• management of documents; 

• promoting compliance and corporate governance; and 

• the role of leadership in promoting ethical and professional behaviour”. 

 

The MFMA assumes a situation whereby public officials would be good stewards of public 

funds, in which case the Stewardship Theory would apply. However, the MFMA is also 

cognisant that humans can have different interests than those of their Principals and may 

thus engage in self-serving activities. In this regard, the MFMA puts control measures in 

place to manage and monitor the public officials’ conduct and behaviour and this makes 

the MFMA to largely conform to the basic premises of the Principal Agent Theory and the 

Public Choice Theory. The MFMA also encourages the effective and efficient use of public 

funds and permits the reallocation of resources for the benefit of the citizens, which makes 

it to also obey some of the basic assumptions of the Public Value Theory. Furthermore, the 

MFMA also encourages compliance with government financial prescripts during the 

procurement process and other financial-related activities, failing which such expenditure 

will be declared irregular and this makes it to also conform to the Institutional Theory. The 

MFMA prescribes compliance with “fairness, equity, transparency, competitiveness and 

cost-effectiveness” in the management and use of public funds, which emanate from the 

Constitution (1996) and this therefore makes it to also conform to the fundamentals of the 

Social Contract Theory. 

 

3.2.10 Public Audit Act 25 of 2004 (PAA) 

 

The Office of the Auditor-General is one of the institutions established in accordance with 

section 181(1)(e) of the Constitution (1996) to “strengthen the constitutional democracy of 

the Republic”. To establish and assign functions to the Office of the Auditor-General, the 

Public Audit Act (PAA) was enacted with the aim to give effect to the provisions of the 

Constitution (1996). Section 188 of the Constitution (1996) specifies functions of the 

Auditor-General, amongst which is the auditing and reporting on the accounts, financial 
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statements and financial management of the public institutions and any other institution 

funded by public funds. 

 

Ngoepe and Ngulube (2013a:53) and Nkhoma (2019:59) reason that the audit function of 

the Auditor-General plays a pivotal role in enhancing governance in the public sector. This 

notion is concurred by Selomo and Govender (2016:2) who hold that an audit assists in the 

achievement of effective procurement practices and it confirms whether or not legislative 

framework is adhered to. To support the audit process, Ngoepe and Ngulube (2013b:1) 

and Ngoepe and Ngulube (2014:135) assert that it is fundamental that public institutions 

properly keep their records in order to avoid obtaining the adverse audit reports from the 

Auditor-General. 

 

Mathiba and Lefenya (2019:532) assert that the audit outcomes of the public institutions 

deteriorate each year and thus attribute this to the lack of enforcement powers by the 

Auditor-General. This notion is concurred by Deliwe (2019:47) who accentuates that the 

Auditor-General in conjunction with other role players have not succeeded in improving the 

public sector financial management. The lack of financial discipline by the public institutions 

becomes evident when the Auditor-General releases the audit outcomes, wherein the 

2017/18 public sector audit report recorded R51 billion irregular expenditure incurred on 

procurement-related transactions (AG SA, 2018a). To avoid repetitive audit findings, it is of 

importance that public institutions take audit findings with high regard and put measures in 

place to implement the Auditor-General recommendations made during the audit of their 

respective institutions. 

 

The Public Audit Act 25 of 2004 largely conforms to the Stewardship Theory since the 

Office of the Auditor-General executes its mandate to audit and report on the accounts, 

financial statements and financial management of the public institutions and any other 

institution funded by public funds and this done in the interest of the citizens. However, due 

to human limitations which may result in wrong decisions and temptations to engage in 

unethical conduct by public officials, it is imperative that oversight be exercised and 

reporting be done on the work of the office of the Auditor-General. Furthermore, the 

auditing of the public institutions is an oversight function which emanates from the 

Constitution (1996); therefore, the Public Audit Act also conforms to the premises of the 

Social Contract Theory. The principle of transparency is achieved by the Auditor-General 
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since audit reports issued are open to the public. The transparency principle is thus 

fostered by the Public Audit Act. 

 

3.2.11 Prevention and Combating of Corrupt Activities Act 12 of 2004 (Corruption  

 Act)  

 

Globally, governments are confronted with corrupt activities taking place in procurement by 

public institutions. To fight corruption, South Africa legislated the Corruption Act with the 

aim to strengthen measures to prevent and combat corruption and corrupt activities. The 

Act regulates offences relating to corrupt activities by public officials when dealing with 

public contracts. Webb (2010:677) holds that the objective of the Corruption Act is “to 

criminalise corrupt activities and provide measures to report and investigate corruption”. 

 

Sections 12 and 13 of the Corruption Act criminalise amongst other things accepting or 

offering gratification relating to procurement activities and withdrawal of tenders and 

auctions. In this regard, section 26 of this Act provides for penalties which may be imposed 

for corrupt offences and these range from an imprisonment term for a period not exceeding 

three years to imprisonment for life depending on the court which imposed such a penalty 

or an imprisonment for period not exceeding eighteen years or payment of a fine 

determined by the court. Chapter 5 of the Corruption Act also provides for the 

establishment of the register for tender defaulters whose details will be accessible by the 

public and such defaulters will not be able to do business with any organ of the state for the 

period not less than five years. Thus, with this register, it is in the service providers’ interest 

to conduct themselves in an acceptable manner and not involve themselves in corruption if 

they want to continue doing business with public institutions. 

 

Munzhedzi (2016a:4) holds that despite the availability for the Corruption Act, public 

procurement corruption is still prevalent in South Africa. This sentiment is shared by 

Naidoo (2012:27) who asserts that South African public sector still experiences corruption 

and attribute this to ineffective implementation and enforcement of the Corruption Act. The 

Corruption Act thus, intends to ensure that fairness is achieved in public procurement, 

ethical conduct is upheld and conflict of interest is discouraged in all public officials 

involved in the procurement of goods or services, irrespective of the procurement stage. 

Furthermore, Budhram (2018:120-121) advocates that institutions and individuals 
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responsible for implementing anti-corruption programmes must uphold high moral values, 

failing which corruption will never be eradicated. 

 

The Corruption Act conforms to the Social Contract Theory in that it protects the rights of 

the citizens against corruption and corrupt activities. The principle of fairness is also 

achieved through the Corruption Act since anyone found guilty of corruption may be 

sentenced to imprisonment. Furthermore, the Corruption Act also subscribes to the 

principle of transparency by publishing names of service providers found guilty of 

corruption in the register of tender defaulters. 

 

3.2.12 Financial Management of Parliament Act 10 of 2009 (FMPA) 

 

The purpose of the FMPA is to ensure that there is transparency, accountability and sound 

management of the “revenue, expenditure, assets and liabilities” of Parliament. The Act 

further promotes efficient, effective and economic use of resources allocated to Parliament. 

In addition, the Act also assists in promoting and maintaining professional ethics in the 

manner in which finances are managed by Parliament.  

 

Since Parliament is funded from the national revenue, it is thus accountable to the citizens 

of South Africa as they are the contributors of such revenue. Section 12 of the Act requires 

the Accounting Officer and other officials of Parliament to act with honesty, avoid any acts 

that would prejudice its financial interests and uphold the good reputation of Parliament. 

Under the FMPA, both the Accounting Officer and officials of the Parliament have the 

responsibility to ensure sound financial management by preventing unauthorised, irregular 

and fruitless and wasteful expenditure. 

 

Section 40 of the FMPA prescribes that Parliament must have and implement the SCM 

policy which will guide the Parliament’s procurement activities and letting off of unwanted 

goods and assets. Furthermore, section 41 of the FMPA requires Accounting Officer to put 

“proper mechanisms in place to minimise dishonesty, favouritism, unfair and irregular 

practices” during the implementation of such an SCM policy. The FMPA, section 41(c)-(e) 

also put emphasis on the proper enforcement and monitoring of contracts concluded with 

service providers for the supply of goods or services and reporting thereof. 
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The FMPA assumes a situation whereby Parliament officials would be good stewards of 

public funds, in which case the Stewardship Theory would apply. However, the FMPA is 

also cognisant that humans can have different interest than those of their Principals and 

may thus engage in self-serving activities. In this regard, the FMPA puts control measures 

in place to manage and monitor Parliament officials’ conduct and behaviour and this makes 

the FMPA to conform to the Principal Agent Theory and the Public Choice Theory. The 

FMPA also encourages the effective and efficient use of public funds and permits the 

reallocation of resources for the benefit of the citizens, which makes it to also obey the 

Public Value Theory. Furthermore, the FMPA also encourages compliance with 

government financial prescripts during the procurement process and other financial-related 

activities, failing which such expenditure will be declared an irregular expenditure and this 

makes it to also conform to the Institutional Theory. The FMPA prescribes compliance with 

Constitutional “fairness, equity, transparency, competitiveness and cost-effectiveness” in 

the management and use of public funds, which emanate from the Constitution (1996) and 

this therefore makes it to also conform to the Social Contract Theory. 

 

3.2.13 Broad-Based Black Economic Empowerment Amendment Act 46 of 2013 (B-

BBEE Act)  

 

The Black Economic Empowerment Act which is now known as the Broad-Based Black 

Economic Empowerment Act first came into law in 2003 but it was amended by Act 46 of 

2013. Amongst some of the amendments was the establishment of the Broad-Based Black 

Economic Empowerment Commission (B-BBEE Commission), a public entity responsible 

to ensure compliance with and adherence to B-BBEE Act. Although the B-BBEE Act has 

been there since 2003, there were no monitoring mechanisms to ensure compliance with 

the Act, thus a need to have a regulator which would monitor and enforce compliance with 

the Act was established during the amendment process of the Act, hence the 

establishment of the B-BBEE Commission. 

 

The main purpose of the B-BBEE Act is to address the disparities of the past and ensure 

that black people meaningfully participate in the mainstream economy by owning, 

controlling and managing enterprises and that they possess the necessary skills that will 

make their enterprises grow and become sustainable. Esser and Dekker (2008:161), Patel 

and Graham (2012:194) and Shai et al. (2019:2) hold that certain racial groups were 



87 
 

previously deprived of economic opportunities and the democratic government made 

efforts to address the inequalities of the past, one of those was the enactment of the B-

BBEE Act. Thus, the B-BBEE Act is a legislative framework which is intended to promote 

and enhance economic transformation in the country and this is to be achieved through the 

implementation of generic Codes of Good Practice which are: Ownership, Management 

Control, Skills Development, Enterprise and Supplier Development and Socio-economic 

Development. In addition to the above-mentioned generic Codes of Good Practice, the B-

BBEE Act also permits the use of sector codes for specific sectors and this is done to 

accommodate the peculiarity of various economic sectors. In this regard, section 10 of the 

Broad-Based Black Economic Empowerment Amendment Act 46 of 2013 requires that 

public institutions apply the relevant Codes of Good Practice when issuing licences, 

concessions or other authorisations in respect of economic activity. This therefore means 

that for any company to engage in any government business transaction or benefit from 

government incentives, including procurement opportunities, it must comply with the B-

BBEE legislation. However, the implementation guide for preferential procurement 

regulations, 2017 pertaining to the Preferential Procurement Policy Framework Act 5 of 

2000 states that bidders who do not submit their B-BBEE certificates during the 

procurement process should not be disqualified, but should only be deprived of the points 

relating the B-BBEE (Department of National Treasury, 2017b). From the B-BBEE Act 

section 10 requirements as alluded above and the implementation of the PPPFA on the 

allocation of the B-BBEE points during the procurement process, it is evident that these 

pieces of legislation are in conflict. Furthermore, section 10(1)(b) of the B-BBEE Act 

requires public institutions to develop the preferential procurement policy that will advance 

Broad-Based Black Economic Empowerment objectives. 

 

Institutions from both private and public sector need to use either generic Codes of Good 

Practice or sector codes, where applicable and be verified by the accredited Verification 

Agencies which are approved to perform the verification process by South African National 

Accreditation System (SANAS). The above-mentioned verification process leads to the 

enterprises possessing the B-BBEE Certificate which demonstrates their transformation 

status in the form of B-BBEE level and the same is used for the allocation of B-BBEE 

points during the procurement process.  
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In an attempt to enable as many entrepreneurs as possible to partake in the economic 

activities of the country, the B-BBEE Act provides that enterprises with an annual revenue 

of R10 million or less (Exempted Micro Enterprises) and those with an annual revenue 

between R10 and R50 million (Qualifying Small Enterprises) need not be verified by the 

Verification Agencies but depose of a sworn affidavit stating their black ownership 

percentage and they qualify for an automatic B-BBEE level based on enterprise’s black 

ownership status. The said sworn affidavit must be presented for any procurement of 

goods or services and B-BBEE points be allocated based on it, as opposed to the B-BBEE 

certificate. The permission for use of sworn affidavits is Government’s endeavour to reduce 

the cost of doing business by small and medium size enterprises, since the fees charged 

by Verification Agencies for conducting the verification process which produces the B-

BBEE certificates are high for affordability by small and medium size enterprises. In this 

regard, Horwitz and Jain (2011:307) insist that both the private and public sectors have 

played a crucial role in increasing black participation in the country’s economic activities, 

since the enactment of the B-BBEE Act. 

 

In executing their duties, section 13(O)(2) of the B-BBEE Act requires Verification 

Professionals, Procurement Officers or any other public officials who become aware of 

misrepresentation or attempts to misrepresent the B-BBEE status of an enterprise to report 

such to the B-BBEE Commission and failure to report such will lead to committing an 

offence which is punishable by law. Esser and Dekker (2008:166) point out the significance 

of the compliance with the B-BBEE Act by companies since non-compliance leads to poor 

B-BBEE status which in turn adversely affects ability of obtaining government procurement 

opportunities since companies with higher B-BBEE rating are likely to benefit from those 

opportunities (Juggernath et al., 2011:8227). Thus, the B-BBEE Act plays a crucial role in 

the public procurement process; therefore, it is important that there is synergy between it 

and the PPPFA, as they both aim at advancing previously disadvantaged people. From the 

above, it is evident that the B-BBEE Act significantly conforms to the fundamental premises 

of the Social Contract Theory. Especially the principles of fairness and equity are realised 

through the B-BBEE Act. 
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3.2.14 Public Administration Management Act 11 of 2014 (PAMA) 

 

The Public Administration Management Act (PAMA) was developed to encourage the 

Constitutional ethics and standards to be adhered to in the public sector as well as to 

regulate conducting business with the state. To instil ethics and restore integrity in public 

procurement, the promulgation of the PAMA, section 8 came with the change which 

prohibited public officials from doing business with the state or being directors of public or 

private company that conducts business with the state. Although this is the case, public 

officials continue to defy the PAMA as some are still directors of the companies doing 

business with the state. This was reported by the Department of Public Service and 

Administration (DPSA) when briefing the portfolio Committee on Department of Public 

Service and Administration (NA) on 02 September 2020 that, as of April 2020, 1 539 were 

identified as conducting business with the state (PMG, 2021). In this regard, investigations 

would be conducted and disciplinary action taken against those officials, with the law taking 

its course since it is a criminal offence for public officials to conduct business with the state 

(PMG, 2021). 

 

Furthermore, section 9 of the Public Administration Management Act 11 of 2014 requires 

public officials to disclose their financial interests and failure to do such disclosure 

constitutes an act of misconduct. The said disclosure is meant to identify any potential 

conflict of interest and verify as to whether the assets or possessions of the public officials 

are congruent to their salaries and there are no gratuities or gifts that could have been 

resulting from corrupt activities. The required financial interest disclosure pertains to the 

following: 

 

• “shares and other financial interests in an entity; 

• sponsorships; 

• gifts above the prescribed value, other than gifts received from a family member; 

• benefits; and 

• immovable property” (PAMA, section 9). 

 

The public officials’ financial disclosure is managed by DPSA and is done annually, after 

the end of each financial year. However, this disclosure is currently done by officials 

employed in the Senior Management Service and Middle Management Service (salary 
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levels 11-16) and officials responsible for procurement functions, irrespective of the salary 

level. 

 

The Public Administration Management Act is meant to manage and monitor the public 

officials’ conduct and behaviour which has a potential to be self-serving and thus conforms 

to the assumptions of the Principal Agent Theory. Furthermore, the PAMA achieves the 

principle of transparency through the disclosure of financial interests by public officials.  

 

3.3 REGULATORY FRAMEWORK DIRECTING PUBLIC PROCUREMENT 

 

In addition to the statutory framework delineated above, public procurement processes 

must also be conducted in line with the established public sector regulatory framework. 

This regulatory framework is significant to the implementation of procurement practices as 

it provides more operational guidance on how the statutory framework should be 

implemented by public institutions. The regulatory framework applicable to this study is 

outlined below. 

 

3.3.1 Treasury Regulations, 2005 

 

The Treasury Regulations were published in 2005 to guide the implementation of the 

PFMA and MFMA. Fourie (2002:227) asserts that the Treasury Regulations play a 

significant role in ensuring sound financial management in the public sector. In procuring 

goods or services by public institutions, Regulation 16A6.1 of the Treasury Regulations 

prescribe that such procurement must be done either through the quotations or the bidding 

process and must be in accordance with the thresholds as determined by National 

Treasury (Department of National Treasury, 2005). The thresholds for the procurement of 

goods or services in public sector as determined by the National Treasury are delineated in 

PFMA SCM Instruction Note 2 of 2021/22 and also explored in more detail in paragraph 

3.4 below. Kroukamp (2006:214) and Ambe and Badenhorst-Weiss (2012a:247) 

accentuate that in order ensure efficiency and to manage risks associated with 

procurement, segregation of duties must be promoted by the public institutions. 

 

Regulation 16A6.2 of the Treasury Regulations stipulates the following requirements in 

relation to the procurement of goods or services done through the bidding process: 
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• “the establishment, composition and functioning of bid specification, evaluation and 

adjudication committees; 

• the bidding procedures; 

• the selection of bid adjudication committee members; 

• the adjudication of bids through a bid adjudication committee; and 

• the approval of bid evaluation and/or adjudication committee recommendations”. 

 

Furthermore, Regulation 16A6.3 of the Treasury Regulations requires the Accounting 

Officer or Accounting Authority to ensure amongst others that: 

 

• “bid documentation and the general conditions of a contract are in accordance with 

the instructions of the National Treasury or the prescripts of the Construction Industry 

Development Board, in the case of a bid relating to the construction industry; 

• bid documentation include evaluation and adjudication criteria, including the criteria 

prescribed in terms of the Preferential Procurement Policy Framework Act 5 of 2000 

and the Broad-Based Black Economic Empowerment Act 53 of 2003; 

• bids are advertised in at least the Government Tender Bulletin for a minimum period 

of 21 days before closure; and 

• awards are published in the Government Tender Bulletin and other media by means 

of which the bids were advertised”. 

 

In accordance with section 76(4)(c) of the PFMA, an instruction note was issued by 

National Treasury in 2015 which prescribed that public institutions must advertise their 

tenders and publish awards on the e-tender portal. The introduction of the e-tender portal 

was to facilitate accessibility of advertised government tenders by potential service 

providers (Department of National Treasury, 2015b).  

 

Although the Treasury Regulations prescribe competitive bidding as one of the 

procurement processes, Regulation 16A6.4 of Treasury Regulations provides a leeway for 

deviating from this requirement and employ other procurement means should it be 

impractical to invite competitive bids; however, deviation reasons must be recorded and 

approved by the Accounting Officer/Accounting Authority (Department of National 
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Treasury, 2005). To curb abuse of the procurement processes, a new requirement was 

issued through Instruction Note 3 of 2016/17 and this requires that deviation from 

competitive bidding process be approved by National Treasury only (Department of 

National Treasury, 2016). 

 

In addition, Regulation 8.2.1 of the Treasury Regulations relating to approval of 

expenditure, states that no official of the public institution may spend or commit public 

funds without a proper delegation (Department of National Treasury, 2005). Thus, to 

enhance good governance, public institutions need to establish the financial delegations 

commensurate with specific positions and the amounts officials can authorise for expense 

(Fourie, 2007:737). Furthermore, Regulation 8.2.2 of the Treasury Regulations requires 

that before any expenditure approval takes place or commitment to spend is made, the 

approving officials must ensure compliance with any limitations or conditions attached to 

their delegation or authorisation (Department of National Treasury, 2005). In addition, 

Regulation 8.2.3 of the Treasury Regulations prescribes that all payments due to creditors 

must be settled within 30 days from receipt of an invoice (Department of National Treasury, 

2005).  

 

In guiding the implementation of the PFMA, the Treasury Regulations require that public 

procurement must be done in a “fair, equitable, transparent, competitive and cost-effective” 

manner, to which they also conform. Thus, Treasury Regulations largely conform to the 

presumptions of the Social Contract Theory. Furthermore, the Treasury Regulations also 

conform to the propositions of the Principal Agent Theory since they put controls in place to 

manage and monitor the public officials’ behaviour which may be self-serving. 

 

3.3.2 National Development Plan (NDP): Vision 2030 (2012) 

 

South Africa has delineated its long-term vision in the National Development Plan, which, 

amongst others intends to reduce poverty and inequity among South Africans by year 2030 

(National Planning Commission, 2012). In order to realise this vision, interventions required 

are also defined, amongst which the NDP underscores that South Africa needs to improve 

and strengthen its procurement systems in order to make resources available for other 

priorities (National Planning Commission, 2012). Cumming et al. (2017:255) hold that as 
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the current leading policy adopted for sustainable development, the government resources 

are allocated in accordance with the priorities outlined in the NDP. 

 

Public procurement has been identified as one of the means through which South Africa 

can realise its vision delineated in the NDP. However, the National Planning Commission is 

concerned that the manner in which procurement compliance is enforced is ineffective and 

prone to fraud (National Planning Commission, 2012). To address the concern over corrupt 

activities on procurement by public institutions, the NDP recommends the establishment of 

a central oversight body or office to oversee large and long-term tenders and that public 

officials should be held accountable for losses incurred due to corruption (National 

Planning Commission, 2012). To implement the NDP recommendation regarding the 

oversight body in the public sector, the Office of the Chief Procurement Officer within 

National Treasury was founded in 2013 with the mandate to oversee how the way in which 

Government conducts procurement with external service providers and ascertain 

compliance with principles enshrined in the Constitution (1996). 

 

The NDP states that in order to realise the 2030 vision of an inclusive economy, public and 

private sector need to procure from small companies and enhance the development of 

black and female managers and professionals (National Planning Commission, 2012). To 

achieve this, the NDP proposes the improvement in the quality of government spending by 

ensuring better planning and sound procurement systems (National Planning Commission, 

2012). Since the NDP is national plan, it needs to be implemented by both the public and 

the private sector; however, Sewell et al. (2014:249) hold that there is lack of collaborative 

efforts towards the implementation of the NDP strategies, between Government and the 

private sector. It is thus important that Government and the private sector work together to 

have the South Africa envisioned in the NDP. Furthermore, public procurement is argued to 

be one of the national strategic tools which enables the public institutions to execute their 

various mandates and through which South Africa can be able to realise its 2030 vision of 

eliminating poverty, creating job opportunities and reducing inequality among the citizens, 

which emanate from the disparities of the past. 

 

The NDP is meant to protect the rights of citizens as provided for in the Constitution (1996) 

and it thus conforms to the arguments of the Social Contract Theory and it can thus be said 

to be conforming to all the procurement principles enshrined in the Constitution (1996).  
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3.3.3 Medium-Term Strategic Framework (MTSF), 2014-2019 

 

Subsequent to the acceptance of the NDP in 2012, the South African Cabinet developed 

the Medium-Term Strategic Framework (MTSF) in 2013, which relates to the first five-year 

implementation plan of the NDP (Department of Planning, Monitoring and Evaluation, 

2013). The MTSF aims to ensure policy coherence, alignment and coordination of 

government plans by the three spheres of Government, which are: National, Provincial and 

Local Government as well as alignment of such plans with the budget processes 

(Department of Planning, Monitoring and Evaluation, 2013). To ensure that the government 

priorities outlined in the NDP area implemented, government resources are allocated in 

accordance with such priorities (Cumming et al., 2017:255). Furthermore, the MTSF works 

as a strategic plan for Government and outlines actions to be taken and milestones to be 

achieved in order to realise an inclusive economy (Department of Planning, Monitoring and 

Evaluation, 2013). To obtain value for money and to reduce corruption, the MTSF puts 

emphasis on the utilisation of procurement reforms in order to broaden economic 

participation by many citizens as well as procurement of goods or services from local and 

small suppliers (Department of Planning, Monitoring and Evaluation, 2013). Furthermore, 

Government set a target of procuring a minimum of 75% of goods or services from the 

South African manufacturers (Department of Planning, Monitoring and Evaluation, 2013). 

Government’s commitment to procure from small businesses would result in many 

entrepreneurs participating in the mainstream economy, thereby reducing the 

unemployment rate. However, the lack of financial support for small businesses is one of 

the notable barriers to effectively participate in the market as they compete with large and 

established businesses for the same public procurement opportunities. Furthermore, 

enforcing procurement of locally produced goods or services by public institutions would 

also create and save jobs and boost the South African economy. 

 

In order to achieve the objectives of the NDP, the OCPO is required to continuously 

strengthen its oversight function on government procurement in order to ensure cost-

effectiveness, transparency, better value for money and adherence to procedures and 

fairness (Department of Planning, Monitoring and Evaluation, 2013). Furthermore, the 

MTSF reiterated the importance of paying the suppliers, particularly small businesses by 

public institutions within thirty (30 days) upon receipt of the invoice (Department of 
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Planning, Monitoring and Evaluation, 2013). Since the delays in the payment of service 

providers, mainly small businesses have disastrous consequences, National Treasury and 

the Department of Planning, Monitoring and Evaluation were tasked with the responsibility 

to monitor the payment of suppliers by national and provincial departments. 

 

The MTSF, as an implementation guide of the NDP provides direction on how the citizens’ 

rights should be protected, as provided for in the Constitution (1996) and it thus conforms 

to the assertions of the Social Contract Theory and it can thus be said to be conforming to 

the procurement principles enshrined in the Constitution (1996).  

 

3.3.4 Preferential Procurement Regulations, 2017 

 

The Preferential Procurement Regulations guide the implementation of the PPPFA. The 

preferential procurement legislation, constituted of the PPPFA and Preferential 

Procurement Regulations apply to all organs of the state. Nkwe et al. (2015:97), Mahlangu 

(2016:1) and Quinot (2018:856) hold that Government uses the PPPFA as the tool to 

address the inequalities of the past and for the redistribution of the country’s wealth for the 

benefit of people who were previously disadvantaged.  

 

The Preferential Procurement Regulations prescribe that public institutions must stipulate 

the preferential point system when advertising their tenders (Department of National 

Treasury, 2017a). As stipulated in Regulation 6 and 7, respectively, the said preferential 

point system relates to 80/20 preference point system for acquisition of goods or services 

from value of R30 000 up to R50 000 000 and 90/10 preference point system for 

acquisition of goods or services with value above R50 000 000, respectively (Department 

of National Treasury, 2017a). Thus, the introduction of the preferential procurement 

legislation meant that price will not only be the determining factor to choose the successful 

bidder, but the B-BBEE points will be considered for contracts above R30 000. 

 

Regulation 4 of the Preferential Procurement Regulations provides that organs of the state 

may decide to apply the pre-qualification criteria to advance certain designated groups 

when advertising tenders and should this be the case, tenders which do not meet the 

specified pre-qualification criteria will not be considered (Department of National Treasury, 

2017a). When the pre-qualification criteria have been decided upon by a public institution, 
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Regulation 4 of the Preferential Procurement Regulations outlines the following as the 

criteria from which one or more may be applied: 

 

• “a tenderer having a stipulated minimum B-BBEE status level of contributor; 

• an Exempted Micro enterprise (EME) or Qualifying Small Enterprise (QSE); 

• a tenderer subcontracting a minimum of 30% to: 

 

✓ an EME or QSE which is at least 51% owned by black people; 

✓ an EME or QSE which is at least 51% owned by black people who are youth; 

✓ an EME or QSE which is at least 51% owned by black people who are 

women; 

✓ an EME or QSE which is at least 51% owned by black people with disabilities; 

✓ an EME or QSE which is 51% owned by black people living in rural or 

underdeveloped areas or townships; 

✓ a cooperative which is at least 51% owned by black people; 

✓ an EME or QSE which is at least 51% owned by black people who are military 

veterans; and 

✓ an EME or QSE” (Department of National Treasury, 2017a). 

 

Another crucial aspect of public procurement brought by the Preferential Procurement 

Regulations is the designation of sectors which compels public institutions to procure 

locally manufactured goods or services (Bolton, 2011:7). Furthermore, the Preferential 

Procurement Regulations provide that public institutions may negotiate prices with the 

highest scoring service provider (Department of National Treasury, 2017a). Thus, it is 

argued that the negotiation process serves as means to make sure that goods or services 

are purchased by public institutions in an economic manner and may enhance competitive 

prices among service providers. 

 

In guiding the implementation of the PPPFA, the Preferential Procurement Regulations 

require that public procurement must be done in a “fair, equitable, transparent, competitive 

and cost-effective” manner, to which they also conform. Thus, the Preferential Procurement 

Regulations conform to the Social Contract Theory. Furthermore, the Preferential 

Procurement Regulations also conform to the suppositions of the Principal Agent Theory 

since they put controls in place to manage and monitor public officials’ behaviour. 
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3.3.5 Medium-Term Expenditure Framework (MTEF) 

 

South Africa commenced with the MTEF process around 1998 and this was part of the 

country’s broad-based reform process to ensure the delivery of results to the citizens. The 

MTEF is commonly known as the Government’s three-year rolling expenditure and revenue 

plan which underpins the budget cycle for national and provincial governments 

(Department of National Treasury, 1998). The MTEF provides Government with a 

framework which enables the allocation of national resources in a more efficient and 

effective manner and reprioritise expenditure to meet the country’s policy objectives, given 

the fact that financial resources are limited. It is for this reason that Cumming et al. 

(2017:255) provide Government resources are allocated in accordance with the priorities 

outlined in the NDP and this is done to work towards the sustainable development of the 

country. 

 

Section 215 of the Constitution (1996) prescribes that budget for each sphere of 

Government and the budgetary process must encourage transparency, answerability and 

sound management of financial matters of country. Furthermore, section 215 of the 

Constitution (1996) requires that each sphere of Government estimates its revenue and 

expenditure. In this regard and in line with section 27(3) of the PFMA, each year National 

Treasury issues the MTEF technical guidelines to provide public institutions with guidance 

on preparing their budget submissions. The PFMA provides for the minimum requirements 

which the national budget submission must contain, which amongst others include; 

projected revenue, projected expenditure and projected interest on debts for the future 

financial years, previous year’s expenditure and revenue. Therefore, the information 

required during the MTEF process is pivotal in making appropriate recommendations 

pertaining to budget to be allocated to public institutions to execute their various service 

delivery mandates. Thus, it is important that public institutions’ budget submissions are 

aligned with the priorities in the national plans as this will ensure that policy objectives are 

achieved through the procurement of goods or services required to satisfy the citizenry 

needs. 

 

The MTEF which entails the budget process of the public sector emanates from the 

Constitution (1996) and it is through the public funds which are the resultant of the MTEF 
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that the needs of the citizens are satisfied through the procurement of goods and services, 

thus, MTEF conforms to the Social Contract Theory. In managing and utilising the public 

funds obtained through the MTEF process, this must be done in a “fair, equitable, 

transparent, competitive and cost-effective” manner. 

 

3.3.6 National Treasury Practice Notes or Instruction Notes on public procurement 

 

As provided for in section 76(4)(c) of the PFMA that National Treasury may make 

regulations or issue instructions pertaining to an appropriate procurement and “provisioning 

system which is fair, equitable, transparent, competitive and cost-effective”. Kithatu-

Kiwekete and Phillips (2020:24) hold that the National Treasury instructions and practice 

notes are part of a broader financial management framework which aims to achieve the 

constitutional requirements of public procurement principles. According to Zitha et al. 

(2018:678), the instructions and practice notes issued by National Treasury from time to 

time assist in providing guidance on how public institutions must implement procurement 

processes. 

 

The PFMA is cognisant that humans can have different interests than those of their 

Principals and may thus engage in self-serving activities and thus provided for the issuing 

of instruction or practice notes to enhance sound financial management in the public 

sector. Thus, the PFMA puts control measures in place to manage and monitor the public 

officials’ conduct and behaviour and this makes the instruction or practice notes to conform 

to the Principal Agent Theory and the Public Choice Theory. The instruction or practice 

notes issued in accordance with the provisions of the PFMA conform to the Constitutional 

“principles of fairness, equity, transparency, competitiveness and cost-effectiveness” and in 

turn conform to the propositions of the Social Contract Theory. 

 

The following instructions were issued by National Treasury and have been identified as 

relevant to this study: 

 

3.3.6.1 PFMA SCM Instruction Note 2 of 2021/22 

 

The previously applicable Instruction Note relating to procurement thresholds in the Public 

Sector was Practice Note No.8 of 2007/2008 issued on 29 November 2007 which was 
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implementable with effect from 1 December 2007, but was recently repealed and replaced 

by the PFMA SCM Instruction Note 2 of 2021/22. This Instruction Note regulates threshold 

values within which public institutions may procure goods or services or dispose movable 

assets, following various procurement processes, which are: petty cash, verbal/written 

price quotation or competitive bidding. 

 

The types of procurement processes to be used by the public institutions and their 

respective thresholds are elaborated on in paragraph 3.4 below. 

 

3.3.6.2 National Treasury Instruction Note 1 of 2015/16 

 

This Instruction Note introduced the web application platform, e-tender portal in which 

public institutions regulated by PFMA were required to advertise their tenders and publish 

awards and this was done to ensure that potential service providers have easy access to 

government tenders (Department of National Treasury, 2015b). Paragraph 3 of the 

Instruction Note outlines the information that need to be submitted to the relevant Tender 

Publication Administrator for the advertisement of the tender, which is as follows: 

 

• “bid description; 

• bid number; 

• name of the PFMA compliant institution; 

• the place where the bid is required; 

• the closing date and time of the bid; 

• the PFMA compliant institution’s contact details (postal and physical address, 

contact details); 

• the place where the bids can be collected; and 

• the bid documents (Standard Bidding documents (SBDs, Terms of Reference, 

General Conditions of Contract (GCC) and other relevant documents)” (Department 

of National Treasury, 2015b). 

 

Furthermore, National Treasury (Department of National Treasury, 2015b) requires public 

institutions to submit the following information in relation to successful bids, within 7 

working days after the award: 
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• “contract description and bid number; 

• names of successful bidder/s and the preference points claimed; 

• contract price/s, if possible; 

• contract period; 

• names of Directors; and 

• date of completion/award”. 

 

In addition to the above information required for successful bid, in terms of paragraph 4.3 

of this Instruction Note, the following information pertaining to unsuccessful bids is also 

required to be submitted to National Treasury (Department of National Treasury, 2015b): 

 

• “names of unsuccessful bidders; 

• preference points claimed; and 

• contract price/s, if possible”. 

 

3.3.6.3 National Treasury Instruction Note 3 of 2016/17 

 

The main objective of the National Treasury Instruction Note 3 of 2016/17 is to provide 

guidance on measures to prevent and eliminate abuse in the SCM system in the public 

sector (Department of National Treasury, 2016). As provided for in the PFMA that public 

institutions must promote the effective, efficient, economic and transparent use of public 

funds, this Instruction Note was issued to maintain a credible public sector SCM system 

which conforms to the procurement principles prescribed by the Constitution (1996). 

 

Instruction Note 3 of 2016/17 requires public institutions to invite as many potential service 

providers as possible when procuring goods or services. However, a leeway is also 

provided in the cases of emergency and sole supplier status. Although this is the case, 

paragraph 8.2 states that an emergency procurement may only be applied when there is 

an unexpected and a serious situation that poses an immediate risk to health, life, property 

or environment which requires an action and time is insufficient to invite competitive bids 

(Department of National Treasury, 2016). Thus, based on the above description for 

emergency procurement, an urgent need by the public institution which is as a result of 
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lack of or poor planning cannot be regarded as an emergency procurement. Sole supplier 

procurement only applies when there is evidence that such a supplier is the only one which 

possesses or supplies the required goods or services.  

 

Of particular importance with this Instruction Note is the requirement that Accounting 

Officers/Accounting Authorities should not vary or expand contracts by more than 20% or 

R20 million (including VAT) for construction related goods, works or services and 15% or 

R15 million (including VAT) for all other goods or services of the original contract price. 

However, should a need arise for the public institution to deviate from the above-mentioned 

prescribed contract variation or expansion thresholds, approval must be sought from 

National Treasury prior to the implementation of such contract variation or expansion. 

 

3.3.7 Irregular Expenditure Framework, 2018 

 

Despite the availability of the regulatory framework to guide the public sector on financial 

management, substantial amounts of irregular expenditure are incurred by public 

institutions and reported by the Auditor-General, every year. Motubatse and Ngwakwe 

(2020:51) argue that the high incidents of irregular expenditure result in the loss of billions 

of rands in the public sector, every year and this is exacerbated by the lack of holding the 

perpetrators accountable. 

 

In an attempt to curb the spate of irregular expenditure in the public sector, National 

Treasury deemed it important to develop the irregular expenditure framework, which was 

implementable with effect from 1 December 2018. Despite the PFMA and MFMA declaring 

non-compliance with public sector financial management prescripts and processes which 

result in the incidents of irregular expenditure an act of criminal conduct punishable by law, 

Fourie and Poggenpoel (2017:174) contend that public officials are not held accountable 

for flouting procurement prescripts and processes and this results in the prevalence of non-

compliance incidences. 

 

Thus, to strengthen compliance with public finance legislative framework, National 

Treasury introduced this new irregular expenditure framework which compels public 

institutions to report irregular expenditure to respective Accounting Officers/Accounting 

Authorities and also report such irregular expenditure cases in the annual report and 
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annual financial statements. The new framework further requires that cases of irregular 

expenditure be investigated and monies be recovered from public officials who incurred 

such irregular expenditure. 

 

This prescript is meant to protect against the mismanagement of public funds, thereby 

protecting the rights of the citizens of obtaining quality services prom public institutions. 

Therefore, the irregular expenditure framework guards against the engagement in self-

serving activities by public officials and enforces sound financial management in the public 

sector. This framework may thus be regarded as a control measures to manage and 

monitor the public officials’ conduct and behaviour and this makes it to conform to the 

assertions of the Principal Agent Theory and the Public Choice Theory. Furthermore, this 

framework also encourages adherence to “fairness, equity, transparency, competitiveness 

and cost-effectiveness” and is thus also conforming to the propositions of the Social 

Contract Theory. 

 

Table 3.1 serves as summary of the main prescripts emanating from the statutory and 

regulatory framework. This summary will serve as ‘data set’ to inform the empirical 

investigation (i.e. confirming procurement practices in the National Consumer Commission) 

and to inform the design of strategic framework and operational guidelines for public sector 

procurement practices as main outcome of this study. 

 

Table 3.1: Synopsis of public procurement prescripts 

Legislation/prescript Key issues regarding public procurement 

Public Protector Act 23 of 

1994 

Under this Act, the Office of the Public Protector may 

investigate complaints received or on its own initiative, 

allegations relating to maladministration in any sphere of 

Government.  

 

Through the functions of the Public Protector, public officials 

are made to account for their public procurement actions. 

Constitution of the Republic 

of South Africa, 1996 

The Constitution prescribes that public institutions must 

procure goods or services in a “fair, equitable, transparent, 

competitive and cost-effective” manner. 
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Public officials must have ethics and be accountable. 

 

Public institutions must implement PPPFA in their 

procurement of goods or service. 

Public Finance Management 

Act 1 of 1999 

All public officials have responsibility for sound financial 

management and must implement established internal 

controls. 

 

The Accounting Officer/Accounting Authority may delegate 

functions to any public official and must ensure that public 

officials are skilled to effectively perform their duties. 

 

Public officials must prevent the incidents of irregular, 

unauthorised as well as fruitless and wasteful expenditure. 

 

Non-compliance with the PFMA is an act of financial 

misconduct which is punishable by law. 

Preferential Procurement 

Policy Framework Act 5 of 

2000 

All public institutions must implement the PPPFA when 

acquiring goods or services, which prescribes the preferential 

points system of 80/20 and 90/10. 

Promotion of Access to 

Information Act 2 of 2000  

This legislation permits external people to access government 

information, which may include public procurement processes 

which they believe were flawed. However, such access is 

subject to reasonable limitations. 

Promotion of Administrative 

Justice Act 3 of 2000  

This legislation provides for the court or the tribunal to review 

and set aside procedurally insensible and unreasonable 

decisions made by public officials, which may have adversely 

affected any person. This may include contracts which were 

awarded not following the prescripts, processes and 

procedures that regulate public procurement. 

Municipal Finance 

Management Act 56 of 2003  

Municipal officials have responsibility for sound financial 

management and must implement established internal 
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controls. 

 

Public officials must prevent the incidents of irregular, 

unauthorised as well as fruitless and wasteful expenditure. 

 

Non-compliance with the PFMA is an act of financial 

misconduct which is punishable by law. 

Public Audit Act 25 of 2004 All public institutions are audited by the Auditor-General. 

 

All records pertaining to financial transactions must be kept 

safe and presented for audit purposes, as may be required. 

 

Recommendations made by Auditor-General must be 

implemented to avoid recurrence of audit findings. 

Prevention and Combating of 

Corrupt Activities Act 12 of 

2004  

Public officials must not engage in corrupt activities and if 

found guilty, they may face an imprisonment term. 

 

Service providers involved in corrupt public procurement 

activities may be listed on the register for tender defaulters 

and barred from conducting business with the state for a 

period not less than five years. 

 

Public officials and the potential service providers must refrain 

from accepting and offering gratification relating to public 

procurement activities. 

Financial Management of 

Parliament Act 10 of 2009 

This Act requires the Accounting Officer and other officials of 

Parliament to act with honesty, avoid any acts that would 

prejudice its financial interests and uphold the good reputation 

of Parliament.  

 

The Accounting Officer and officials of the Parliament have 

the responsibility to ensure sound financial management by 

preventing unauthorised, irregular and fruitless and wasteful 
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expenditure. 

 

The Accounting Officer must prevent dishonesty, favouritism, 

unfair and irregular practices during the implementation of the 

SCM policy. 

 

The FMPA requires proper enforcement and monitoring of 

contracts concluded with service providers for the supply of 

goods or services and reporting thereof. 

Broad-Based Black 

Economic Empowerment 

Amendment Act 46 of 2013 

Public institutions must apply the Codes of Good Practice 

when engaging on economic activities with any institution. 

 

Service Providers must be verified by a SANAS accredited 

Verification Agency in order to obtain the B-BBEE Certificate 

which enables the allocation of points during procurement 

process, except for the Exempted Micro Enterprises (EMEs) 

and the Qualifying Small Enterprises (QSEs), which the B-

BBEE Act allows them to present the Sworn Affidavit for 

procurement process in any organ of the state. 

 

Procurement Officers or any other public officials who become 

aware of misrepresentation or attempts to misrepresent the B-

BBEE status of an enterprise must report such to the B-BBEE 

Commission and failure to report such will lead to committing 

an offence which is punishable by law. 

Public Administration 

Management Act 11 of 2014 

This Act prohibits public officials from doing business with the 

state or being directors of public or private company that 

conducts business with the state. 

 

Public officials are required to disclose their financial interests 

on the following items: 

• “shares and other financial interests in an entity; 

• sponsorships; 
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• gifts above the prescribed value, other than gifts 

received from a family member; 

• benefits; 

• immovable property” 

Treasury Regulations, 2005 The Treasury Regulations prescribe that goods or services 

must be acquired by means of quotations or the bidding 

process. 

 

Stipulates the following as requirements for procurement of 

goods or services through the bidding process: 

• “the establishment, composition and functioning of bid 

specification, evaluation and adjudication committees; 

• the bidding procedures; 

• the selection of bid adjudication committee members; 

• the adjudication of bids through a bid adjudication 

committee; and 

• the approval of bid evaluation and/or adjudication 

committee recommendations”. 

 

Bid documentation must include evaluation and adjudication 

criteria, including the criteria prescribed in terms of the PPPFA 

and the B-BBEE Act. 

Public institutions must advertise their tenders and publish 

awards on the e-tender portal. 

 

Any deviation from competitive bidding process must be 

approved by National Treasury. 

 

Payments due to creditors must be settled within 30 days from 

receipt of an invoice 

National Development Plan: 

Vision for 2030 (2012) 

Both the public and private sector need to procure from small 

companies and enhance the development of black and female 

managers and professionals. 
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Medium-Term Strategic 

Framework, 2014-2019 

The Medium-Term Strategic Framework, 2014-2019 

encourages better co-ordination of government plans by the 

three spheres of Government and the alignment of such plans 

with the budget processes. 

 

In the execution of their mandates, public institutions must 

contribute to the creation of an inclusive economy, 

employment opportunities and the elimination of poverty. 

 

Broaden participation through procurement of goods or 

services from local and small suppliers and achieve at least 

75% spending on locally produced goods or services. 

 

Public institutions must pay the suppliers, particularly small 

businesses by public institutions within thirty (30 days) upon 

receipt of the invoice. 

Preferential Procurement 

Regulations, 2017 

The preferential procurement regulations prescribe that public 

institutions must stipulate and use the preferential point 

system when advertising their tenders, which relates to 80/20 

preference point system for acquisition of goods or services 

from R30 000 up to R50 000 000 and 90/10 preference point 

system for acquisition of goods or services with value above 

R50 000 000, respectively.  

 

Price only must be considered for contracts with the value of 

less than R30 000.00. 

 

Under the Preferential Procurement Regulations, the public 

institutions may apply the pre-qualification criteria if they are 

of the view that an industry providing certain goods or 

services in not transformed and may thus apply one or more 

criteria stipulated in Regulation 4 of the Preferential 

Procurement Regulations, 2017. 
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Should public institutions be of the view that prices of the 

highest scoring service provider are not reasonable, the 

Preferential Procurement Regulations provide that public 

institutions may negotiate prices with such a service provider. 

Medium-Term Expenditure 

Framework 

Public institutions must estimate its revenue and expenditure, 

for the next three financial years and submit to National 

Treasury each year, for consideration and allocation of budget 

from the national revenue. 

National Treasury Practice 

Notes or Instruction Notes on 

public procurement 

Section 76(4)(c) of the PFMA provides that National Treasury 

may make regulations or issue instructions pertaining to an 

appropriate procurement and “provisioning system which is 

fair, equitable, transparent, competitive and cost-effective”. 

 

Practice Notes or Instruction Notes identified as relevant for 

this study are: 

• PFMA SCM Instruction Note 2 of 2021/22 which 

prescribes the thresholds and the procurement  

processes for goods or services, by public institutions; 

• National Treasury Instruction Note 1 of 2015/16 which 

prescribes that PFMA compliant public institutions must 

advertise their tenders and publish awards on the web 

application platform known as the e-tender portal and 

also outlines information required for the advertisement 

of the tender and the publication of the award; and  

• National Treasury Instruction Note 3 of 2016/17 which 

requires public institutions to invite as many potential 

service providers as possible when procuring goods or 

services, with the aim of obtaining a minimum of three 

quotations. This Instruction Note also prohibits 

Accounting Officers/Accounting Authorities to vary or 

expand contracts by more than 20% or R20 million 

(including VAT) for construction related goods, works 
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or service and 15% or R15 million (including VAT) for 

all other goods or services of the original contract price 

and any deviations must be approved by National 

Treasury. 

Irregular Expenditure 

Framework, 2018 

Upon identification, public institutions must report irregular 

expenditure to respective Accounting Officers/Accounting 

Authorities and the same must be reported in the annual 

report and annual financial statements.  

 

Accounting Officer/Accounting Authority must investigate the 

identified irregular expenditure and recover money from public 

officials who incurred such irregular expenditure. 

Source: Researcher’s own construction 

 

3.4 PROCUREMENT PROCESSES AND THRESHOLDS EMANATING FROM 

STATUTORY AND REGULATORY PRESCRIPTS 

 

In line with the provisions of section 76(4)(c) of the PFMA which give an authority to 

National Treasury to make regulations or issue instructions pertaining to an appropriate 

procurement and “provisioning system which is fair, equitable, transparent, competitive and 

cost-effective”, National Treasury issued PFMA SCM Instruction Note 2 of 2021/22. This 

Instruction Note regulates threshold values within which public institutions may procure 

goods or services or dispose movable assets, following various procurement processes, 

which are: petty cash, verbal/written price quotations or competitive bidding. The above-

mentioned Instruction Note replaced Practice Note No.8 of 2007/2008 which was 

previously applicable to procurement thresholds. 

 

3.4.1 Transactions with a value of R2 000 or less (including VAT) 

 

National Treasury allows public institutions to procure goods or services up to an amount of 

R2 000 without inviting price quotations or competitive bidding. However, it is required that 

public institutions establish their internal procedures to ensure that whenever the petty 

cash process is followed to procure goods or services, sound financial management is 

achieved.  
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In this regard, it is argued that, as part of the above-mentioned sound financial 

management, public institutions should develop and have a petty cash policy to provide 

guidelines on obtaining the petty cash advance, items which may be procured through 

petty cash, deviations from the petty cash policy, reconciliation of petty cash and applicable 

timelines as well as repercussion for not returning the receipts of the goods or services 

procured through petty cash within the prescribed timeframe. 

 

3.4.2 Transactions with the value of R2 000 but not exceeding R1000 000 (including  

 VAT) 

 

When goods or services within this threshold are procured, public institutions are required 

to invite as many written price quotations as possible from prospective suppliers registered 

on the supplier database, with an ultimate goal of receiving a minimum of three (3) written 

price quotations. However, if it is not feasible to obtain the required minimum number of 

written price quotations, a deviation request with justifiable reasons, may be made and 

approved in line with that public institution’s delegation of powers. 

 

National Treasury states that in an instance when there are no suitable suppliers from the 

supplier database, it is permitted that written price quotations may be obtained from other 

possible suppliers, even if they are not registered on the supplier database. In order to 

ensure the availability of a wider pool of potential service providers, National Treasury 

developed and introduced the Central Supplier Database (CSD) which is national database 

that must be used by all public institutions to source service providers for government 

procurement. 

 

3.4.3 Transactions with the value of R1000 000 and above (including VAT)  

 

If a public institution undertakes a procurement process for goods or services with a value 

of R1000 000 and above, they must follow a competitive bidding process which must be 

advertised in the Government Tender Bulletin and media in order to attract a wide pool of 

potential bidders. To promote accessibility of government tenders, National Treasury 

requires that such tenders be advertised on the E-Tender Portal managed by National 

Treasury. 
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National Treasury requires that if public institutions find it impractical to invite competitive 

bids in instances where there is only one supplier of certain goods or services or in cases 

of emergency, procurement may be done through deviation from the bidding process, 

provided that reasons for such deviation are recorded and approved by the Accounting 

Authority/Accounting Officer or the delegated official. 

 

Thus, in this study, it is argued that having a large number of potential bidders gives effect 

to a competitive procurement process, as prescribed by the Constitution (1996). 

Furthermore, public officials should ensure proper planning and prompt execution of the 

institutional procurement activities in order to avoid unnecessary deviations in the 

masquerade as emergency procurement, since this will result in the expenditure incurred in 

respect of such procurement being declared an irregular expenditure since the correct 

procurement process of inviting competitive bidding would not have been followed. In this 

regard, the compilation, implementation and monitoring of procurement plans by public 

institutions become significant since they eliminate the need for emergency procurement, 

enable public institutions to plan ahead and eradicate recurring contracts and extensions 

(Department of National Treasury, 2015a). 

 

3.5 KEY ROLE-PLAYERS IN THE PUBLIC PROCUREMENT PROCESS 

 

Emanating from section 217(2) of the Constitution (1996), each public institution should 

develop an SCM policy detailing how its procurement activities are to be undertaken and 

the responsibilities attached to the procurement process. Since public procurement 

involves spending of public funds worth billions annually, it is imperative that public 

financial management is regulated and oversight bodies are established in order to enforce 

responsibility and accountability of those entrusted with the spending and managing public 

funds. Thus, in this study, the following have been identified as key role-players and 

structures for public procurement. 

 

3.5.1 Parliament 

 

According to the section 44 of the Constitution (1996), Parliament is responsible for making 

and passing the laws of the country and is thus referred as the supreme legislative 
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authority of the Republic of South Africa. In terms of section 42 of the Constitution (1996), 

Parliament has two houses which are responsible for different functions and these are: 

National Assembly and National Council of Provinces. National Assembly is responsible for 

passing legislation, scrutinising and overseeing executive action. The National Council of 

Provinces ensures that interests of the Provinces are considered in the national sphere of 

Government and also participate in the law-making process. 

 

Furthermore, the Public Finance Management Act 1 of 1999 stipulates that each financial 

year, Parliament appropriates national budget to enable public institutions to execute their 

respective mandates. Thus, since the national budget allocated to various public 

institutions comes from the national coffers, it is Parliament’s duty to ensure that public 

funds are spent on improving the quality of the lives of all inhabitants. 

 

3.5.2 The Auditor-General (AG) 

 

According to section 188 of the Constitution (1996), the AG is responsible for auditing and 

reporting on accounts, financial statements and financial management of all public 

institutions. The Constitution (1996), in section 188 further gives powers to the AG to audit 

and report on any institution funded from the public funds or any institution authorised by 

law to receive money intended to be utilised for a public purpose. The Public Finance 

Management Act 1 of 1999 requires the AG to conduct an audit of the financial statements 

and submit an audit report to the Accounting Officer of the particular public institution within 

two months of receipt of the financial statements. Upon completion of the audit process, 

the Constitution (1996), in section 188 requires the AG to publicly publish the audit reports 

on public institutions. 

 

Thus, through the audit process, amongst other things, the AG checks the public spending 

and verify whether public institutions utilised the public funds in an effective, efficient and 

economic manner, in compliance with statutory and regulatory framework governing public 

financial management and for the intended purposes. 
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3.5.3 Standing Committee on Public Accounts (SCOPA) 

 

As stated in paragraph 3.5.1 above that the National Assembly is one of the two houses of 

Parliament, the Constitution (1996) gives it powers, one of which is the establishment of a 

range of Committees with assigned powers and functions. One of such Committees is the 

Standing Committee on Public Accounts (SCOPA), which is responsible for playing an 

oversight role over spending by public institutions to ensure that public funds allocated to 

them are utilised prudently and there is accountability in the execution of their service 

delivery mandates. 

 

According to the Parliamentary Monitoring Group (PMG, 2020), SCOPA considers the 

following: 

 

• “financial statements of all organs of state and constitutional institutions or other 

public bodies when those statements are submitted to Parliament; 

• any audit reports issued on those statements; 

• any reports issued by the Auditor-General on the affairs of any executive organ of 

state, constitutional institution or other public body; and 

• any other financial statements or reports referred to the Committee in terms of the 

rules of the National Assembly”. 

 

Furthermore, SCOPA may also provide reports on public institution’s financial statement or 

report to Parliament to take corrective actions, where deemed necessary (PMG, 2020). 

The Parliamentary Monitoring Group (PMG, 2020) holds that SCOPA may also initiate an 

investigation within its scope of responsibility. Therefore, in the event that there are matters 

of concern over financial management of public institutions, the Heads of such institutions 

would be called to appear before SCOPA to report and account for their financial affairs. 

 

3.5.4 National Treasury 

 

The National Treasury is the national department which coordinates intergovernmental 

financial relations, manages the budget preparation process and exercises control over the 

implementation of the annual national budget. Section 216 of the Constitution (1996) 

places the responsibility on National Treasury to prescribe measures which ensure 
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transparency and sound expenditure control in all public institutions by introducing 

generally recognised accounting practice; uniform expenditure classifications and uniform 

treasury norms and standards in the public sector. 

 

Furthermore, in terms of the Public Finance Management Act 1 of 1999, National Treasury 

is responsible for issuing regulations or instruction notes with the intention of establishing 

and implementing good financial principles. In this regard, the Public Finance Management 

Act 1 of 1999 stipulates that the Minister of Finance as the Accounting Officer for National 

Treasury issues regulations and instructions determining how public officials must handle 

public funds, goods and property. Some of the fundamental instruction notes issued by 

National Treasury which are identified as relevant to this study were elaborated on in 

paragraph 3.4 above. The PFMA also gives National Treasury powers to consider and 

approve, on good grounds deviations from the prescribed statutory and regulatory 

framework but also requires that it informs the Auditor-General in writing, when such 

deviation is granted.  

 

To give effect to the NDP provisions regarding the establishment of an oversight body for 

tenders in the public sector, OCPO was founded in 2013 with the mandate to oversee the 

manner in which Government trades with external service providers and ascertain 

compliance with the Constitutional requirements relating to procurement. In this regard, 

National Treasury developed and manages the Central Supplier Database (CSD), in which 

all potential service providers must be registered before any public institution can conduct 

business with them and from which public institutions must source service providers for 

public sector procurement. The CSD interfaces with public institutions such as South 

African Revenue Services (SARS), with the intention to verify whether or not the service 

provider’s tax matters are in order before any public institution can conduct business with it. 

Another, fundamental functionality of the CSD is the ability to verify supplier banking details 

to ensure that public institutions contract and pay the correct recipients. The Central 

Supplier Database is also designed to detect whether or not the directors of the company 

are public officials, which if they are, no public institution should do business with such a 

company, as conducting business with the State is prohibited by the Public Administration 

Management Act, 2014. 
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3.5.5 Accounting Officers/Accounting Authorities of public institutions 

 

The Accounting Officers/Accounting Authorities, as the Heads of public institutions are 

accountable for all the dealings of their respective institutions. The PFMA places the 

responsibility of ensuring that public institutions implement procurement in a “fair, 

equitable, transparent, competitive and cost-effective” manner, on the Accounting 

Officers/Accounting Authorities. Furthermore, Accounting Officers/Accounting Authorities 

are required by section 38 and 51 of the PFMA to ensure that their institutions have 

“effective, efficient and transparent systems of financial and risk management, internal 

control and must ensure that public resources are used in a transparent and economical 

manner” within their respective institutions. The Public Finance Management Act 1 of 1999, 

specifically requires the Accounting Officers/Accounting Authorities to “take effective and 

appropriate steps to prevent unauthorised, irregular and fruitless and wasteful expenditure 

and losses resulting from criminal conduct”. In addition, the Treasury Regulations require 

that Accounting Officer/Accounting Authority take “disciplinary action against any public 

official who commits irregular or fruitless and wasteful expenditure, including recovery, 

thereof” (Department of National Treasury, 2005). 

 

Since it is practically impossible for the Accounting Officers/Accounting Authorities of public 

institutions to perform all the institutional functions alone, section 44 and 56 of the Public 

Finance Management Act 1 of 1999 permit them to delegate powers or functions to other 

officials within the institution. However, the PFMA cautions that such delegation must be in 

writing. Based on this legislative provision, there are public officials who are delegated to 

perform certain procurement functions and such functions cannot be performed by any 

other official. In this regard, the Treasury Regulations stipulate that “the delegated official 

must ensure compliance with any limitations attached to the delegation before approving or 

committing to spend the public funds” (Department of National Treasury, 2005). 

 

3.5.6 Public Officials 

 

Public officials’ roles in procurement range from being the end-user of the goods or 

services procured, to being the facilitator of the procurement process, whose job relates to 

preparation of the specification or requirements, requesting and accepting quotations from 

potential service providers, preparing procurement submissions, issuing order numbers 
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and processing payments of invoices, to being a member of the bid specification committee 

or bid evaluation committee or bid adjudication committee, to being the approver of the 

expenditure. Of particular importance is that, in performing their duties, section 195 of the 

Constitution (1996) requires all public officials to “uphold high standard of professional 

ethics and promote the efficient, economic and efficient use of public resources”. The 

Treasury Regulations also require that public officials conduct themselves in a “manner 

that promotes mutual trust and respect and create an environment in which business can 

be conducted with integrity and fairness” (Department of National Treasury, 2005). 

 

The PFMA postulates the overarching responsibilities of public officials as follows: 

 

• “ensuring that the system of financial management and internal control established 

for the public institution is carried out within the official’s area of responsibility; 

• ensuring the effective, efficient, economical and transparent use of financial and 

other resources within that official’s area of responsibility; 

• taking effective and appropriate steps to prevent any unauthorised expenditure, 

irregular expenditure and fruitless and wasteful expenditure and any under collection 

of revenue due, within the official’s area of responsibility; 

• compliance with the provisions of the PFMA to the extent applicable to that official, 

including any delegations or instructions; and 

• management and safe-guarding of assets and management of the liabilities within 

the official’s area of responsibility” (Public Finance Management Act 1 of 1999). 

 

Treasury Regulations stipulate the following as the roles and responsibilities of public 

officials involved in the procurement functions: 

 

• “recognising and disclosing any conflict of interest that may arise; 

• treating all suppliers and potential suppliers equitably; 

• not using their position for private gain or to improperly benefit another person; 

• ensuring that they do not compromise the credibility or integrity of the supply chain 

management system through the acceptance of gifts or hospitality; 

• to be trustworthy in their use of public resources; and 

• assisting the Accounting Officers/Accounting Authorities in combating corruption and 
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fraud in the supply chain management system” (Department of National Treasury, 

2005). 

 

3.6 CHALLENGES FACING THE SOUTH AFRICAN PUBLIC PROCUREMENT  

 

As stated in Chapter 1, in order to address the disparities of the past and to achieve socio-

economic objectives, South Africa underwent political and economic transformation 

through the introduction of procurement reforms which started in 1995 with the aim of 

promoting openness, accountability and inclusivity in government procurement, for the 

benefit of all citizens. In this process, legislative framework was developed and adopted to 

guide the procurement process by public institutions in order to ensure that public 

procurement principles prescribed in section 217 of the Constitution (1996) are adhered to. 

 

However, despite procurement reforms in the South African public sector, Government still 

encounters challenges in ensuring that procurement practices are implemented in an 

efficient and cost-effective manner (Raga & Nano, 2011:145; Ambe & Badenhorst-Weiss, 

2012a:249). The following have been identified by Ambe and Badenhorst-Weiss 

(2012a:249-253) as some of the challenges facing the South African public procurement, 

which have relevance to this study: 

 

• “lack of skills and capacity; 

• non-compliance with procurement laws and regulations; 

• absence of accountability and consequence management; and 

• unethical behaviour, fraud and corruption”. 

 

3.6.1 Lack of skills and capacity 

 

South Africa imagines the SCM system which is operated by public officials with skills, 

knowledge and enthusiasm to ensure that decisions taken are well-informed and 

appropriate and there is adherence to the Constitution (1996), laws and regulations 

(Department of National Treasury, 2015a). Ambe and Badenhorst-Weiss (2012b:11012) 

underscore the need for adequate capacity, fully skilled and professional public officials as 

key success factors for proper SCM implementation. However, Ambe and Badenhorst-

Weiss (2012a:250) accentuate that the quality of the SCM public officials’ skills and ability 
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are below the standard. National Treasury also concurs that SCM public officials normally 

do not have the necessary skills, knowledge and experience (Department of National 

Treasury, 2015a). To this, Fourie and Poggenpoel (2017:174) add that public officials lack 

skills and this results in the recurrence of audit findings in the public sector which mainly 

relate to uncompetitive or unfair procurement processes and internal control deficiencies in 

expenditure management. In addition, Fourie (2009a:636) argues that although public 

policies have been developed to guide public procurement, lack of well-skilled procurement 

public officials is one of the challenges which inhibits ethical conduct in the procurement 

environment. 

 

National Treasury, as the overseer of the effective, efficient and economic use of public 

funds is cognisant that in order to achieve the objectives of public procurement, skilled and 

professional SCM officials are required and thus provides support to public institutions by 

developing training materials and facilitating training to capacitate public officials, 

particularly those responsible for SCM functions (Department of National Treasury, 2004). 

Furthermore, National Treasury places the responsibility of public institutions to have 

sufficiently trained SCM officials on the Accounting Officers/Accounting Authorities 

(Department of National Treasury, 2004). Although training manuals are developed and 

workshops rolled out for public officials, proper implementation of procurement practices by 

public officials remains a significant challenge (Raga & Nano, 2011:145; Ambe & 

Badenhorst-Weiss, 2012a:249). The challenge pertaining to public officials’ lack of 

procurement skills was also revealed by the Auditor-General media release issued on 26 

June 2019 stating that key public officials “lack appropriate skills and competencies in 

financial reporting and this has led to public institutions placing over-reliance on 

consultants and had a negative impact on financial planning, record keeping and reporting” 

(AG SA, 2019a).  

 

Furthermore, according to the 2018/2019 Citizen’s Report issued by AG, public institutions 

continued to disregard the procurement processes and this has resulted in irregular 

expenditure of R62.6 billion and created an environment vulnerable to misappropriation, 

wastage and the abuse of public funds (AG SA, 2019c). This revelation by AG confirmed 

National Treasury’s statement that “the South African SCM skill levels and knowledge in 

the public sector are lower than in the private sector” and attributes such deficiencies to the 

fact that public sector does not regard SCM as a strategic function and the negative image 



119 
 

of public sector SCM makes it difficult to attract and retain individuals with the correct skills 

(Department of National Treasury, 2015a). 

 

Uromi (2014:54) argues that public procurement in the developing countries is 

experiencing challenges such as limited resources to attract and retain skilled officials. The 

notion is concurred by Mamiro (2010:6) who asserts that the inadequacy of skilled staff 

responsible for procurement is one of the major set-backs in public procurement. From the 

literature review conducted, it is apparent that the challenge pertaining to the possession of 

the necessary procurement skills by public officials is not only affecting South Africa, but 

other countries as well and this was asserted by Osei-Afoakwa (2013:128) who argues that 

the Ghanaian public procurement system does not have capable procurement public 

officials needed to ensure the efficiency in the procurement function. The studies 

conducted by Etse and Asenso-Boakye (2014:6), Sarpong et al. (2017:715), Berko-Aidoo 

(2018:17) and Larbi et al. (2019:118) also found that procurement public officials in Ghana 

lacked the necessary skills to properly implement public procurement. Kenyan public sector 

was no exception to this challenge as Amemba et al. (2013:44) provide that public officials 

need good procurement training to enhance their procurement skills. Furthermore, Kiama 

(2014:171) adds that public procurement activities in Kenya suffer from not having a 

trained and qualified procurement workforce which is competent enough to conduct and 

manage procurement in a professional, timely and cost-effective manner. In this regard, 

Sang and Mugambi (2014:8) assert that public officials need to be equipped with 

procurement techniques, methods and process management skills required for effective 

execution of their functions, failing which serious consequences such as breach of code of 

conduct may occur. It is in this view that Mamiro (2010:5) advocates that Accounting 

Officers and the procurement officials must have the necessary capacity and skills to 

implement public procurement practices efficiently and effectively to minimise risks, 

maximise impact and have an understanding of the markets and effectively manage 

suppliers. 

 

3.6.2 Non-compliance with procurement laws and regulations 

 

As stated in paragraph 3.1 above, South African public procurement is regulated by 

numerous statutory and regulatory guidelines which the public institutions must abide by, 

when procuring goods and services used in the execution of their service delivery 
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mandates. However, the prevalence of non-compliance with procurement laws and 

regulations is unconceivable. The extent of such non-compliance normally gets revealed 

every year when the AG produces and presents reports pertaining to the audit of public 

institutions. The media statement issued by AG on 23 May 2018 revealed that Local 

Government alone incurred R28,3 billion in irregular expenditure in 2016/2017 financial 

year (AG SA, 2018b). According to the 2016/17 AG report, public institutions incurred 

R45,6 billion on irregular expenditure, majority of which related to contravention of 

procurement processes (AG SA, 2017). The Auditor-General asserted that the increase in 

irregular expenditure could be attributed to weaknesses in SCM, which led to deviations 

from the prescribed procurement processes in the public sector (AG SA, 2017). In addition, 

the 2018/19 consolidated general report on national and provincial audit outcomes 

revealed that public institutions incurred irregular expenditure to the amount of R62,6 billion 

(AG SA, 2019b). In this report, the AG discovered that some public institutions were in 

contravention of Treasury Regulation 8.2.3 which requires that payments to creditors be 

made within 30 days of receipt of the invoice (AG SA, 2019b). Furthermore, there was an 

increase in cases relating to non-compliance with key legislation and some of such cases 

pertained to poor quality of the submitted financial statements, SCM weaknesses and 

failure of public institutions to prevent irregular, unauthorised as well as fruitless and 

wasteful expenditure (AG SA, 2019b). The above AG reports are an indication that the 

public procurement non-compliance challenges continue to persist and are still prevalent to 

date as it is evident on the material irregularities reported by AG across all spheres of 

government, which range from non-payment of service providers within the prescribed 

period, not following the correct procurement processes and payment of service providers 

for services not rendered, amongst others (AG SA, 2022). 

 

Fourie and Poggenpoel (2017:174) assert that non-compliance with SCM legislative 

framework in the public sector is predominantly as a result of lack of consequence 

management and no action taken again perpetrators, hence it has not been eradicated. 

According to Ambe and Badenhorst-Weiss (2012a:250) and Fourie and Poggenpoel 

(2017:174), the most common areas of procurement non-compliance in the South African 

public sector relate to uncompetitive or unfair procurement processes and inadequate 

internal controls for handling the bid processes. In light of the above-mentioned figures of 

irregular expenditure incurred by public institutions, the public usually associates irregular 

expenditure with fraud, corruption and misappropriation of public funds and this is 
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attributed to lack of knowledge on what exactly constitutes irregular expenditure. Although, 

not all irregular expenditure cases are the resultant of fraud, corruption and misuse of 

public funds, this study argues that non-compliance with procurement laws and regulations 

may lead to the commission of fraud, corruption and the incurrence of financial loss, 

ultimately. Thus, in this study, it is argued that non-compliance with procurement laws and 

regulations relating to non-invitation of the required minimum of three quotations or 

following a competitive bidding process deprives public institutions an opportunity to 

receive competitive prices and quality services offered by bidders and such a practice may 

lead to the public sector paying more than what it should for its procurement and thus 

inhibiting the efficient use of public funds, unnecessarily. Therefore, since public 

procurement is undertaken using public funds, it is pivotal that procurement laws, 

regulations and policies are adhered to for the public to gain and maintain confidence in 

public institutions.  

 

3.6.3 Absence of accountability and consequence management 

 

Section 195 of the Constitution (1996) prescribes values and principles in which the public 

administration must be governed, one of which is the promotion of “effective, economic and 

efficient use of resources”. Since service delivery to the citizens is achieved through the 

use of public funds, the PFMA, MFMA and FMPA were developed with the intention to 

ensure sound financial management and accountability by those entrusted with the duty to 

serve in the institutions to which these pieces of legislation apply. In this regard, Van Der 

Nest et al. (2008:546) argue that public officials are required to account for the spending on 

public funds. Accountability encompasses ensuring that public officials and institutions are 

answerable for their plans, actions and outcomes (Department of National Treasury, 2009; 

Komakech, 2016:22; Silima, 2016:7). In the context of public procurement, Diggs and 

Roman (2012:298) describe accountability as a principle which incorporates the idea of 

conducting public procurement in a manner that is transparent, consistent, satisfies and 

manages the stakeholders’ expectations and follows ethical standards set within the 

institution and society to maximise the benefit from spending public funds. 

 

According to Mofokeng and Luke (2014:2), accountability increases the quality of decision-

making by public officials as they are aware that there are consequences for poor or 

negligent decisions. It is in the same viewpoint that Ramirez and Wood (2019:1442) argue 
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that accountability serves as an instrument to recover any losses from those who have 

been entrusted with administration of the institutions. This notion is shared by Fourie 

(2009a:631) who asserts that public institutions must implement an effective system of 

accountability which would require public officials to be held accountable for proper 

procurement. Although public officials are required to be accountable for the use of public 

funds spent in the implementation of their respective public institutions’ service delivery 

mandates, Mazibuko and Fourie (2017:108) argue that the public sector culture of non-

compliance with procurement laws and regulations together with lack of accountability and 

transparency have led to looting and unethical procurement practices.  

 

Public accountability cannot be overemphasised as it saves Government time and 

resources that could have been misappropriated and used in conducting investigations of 

misconduct cases. It is for this reason that Ijeoma and Sambumbu (2013:289) associate 

accountability with the management of public finances, service delivery and promotes 

clean and good governance. Although accountability is significant in the public sector, 

Fourie and Poggenpoel (2017:174) accentuate that public officials are not made to account 

for contravening procurement prescripts, hence non-compliance audit findings are 

pervasive. One of the common procurement laws and regulations violations relates to the 

inability of public institutions to pay creditors within the prescribed 30-day period. In the 

2013 performance audit report of the Department of Public Works, Roads and Transport in 

the North West Province, the AG highlighted that the late payment or non-payment of 

creditors led to the abandonment of construction sites and this not only affected the service 

providers, but also had a negative effect on service delivery since schools and hospitals 

remained inaccessible (AG SA, 2013). To deal with this plight of service providers, in 2018, 

former Minister of Finance announced strict measures to strengthen adherence to the 30-

day payment turnaround time by public institutions, failing which Accounting 

Officers/Accounting Authorities will be charged with financial misconduct (Gigaba, 2018:24-

25). As part of its oversight functions, the Public Service Commission (PSC) took a 

decision to summons the Accounting Officers/Accounting Authorities who fail to adhere to 

30-day payment rule and hold them to account for their actions (PSC, 2018). 

 

As alluded to in paragraph 3.6.2 above that public sector is facing the challenges of non-

compliance with procurement laws and regulations which result in the incurrence of 

irregular expenditure worth billions of rands each financial year, the AG attributes this to 
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lack of accountability and consequence management by public institutions (AG SA, 2018a). 

Despite the availability of prescripts guiding how public institutions should ensure that 

public officials are held accountable for their actions, the devastating effects of the public 

sector’s failures to enforce accountability and consequence management are still felt by the 

public, as a result, they resort to protests in demand for better service delivery. Although 

the AG reports reveal that non-compliance with procurement prescripts and processes is 

the resultant of lack of holding public officials accountable for their actions, there seems to 

be no political will to put measures in place to institute prosecution and consequence 

management against transgressors. It is for this reason that Munzhedzi (2016b:6) suggests 

that public institutions should strengthen accountability through an effective employee 

performance management system where performance agreements of Accounting 

Officers/Accounting Authorities and other public officials must stipulate clear performance 

targets when they are signed. This study adds that if public institutions enforced 

accountability and let public officials face the consequences for their actions, the currently 

high cases of irregular expenditure could be reduced and service delivery could improve. 

 

3.6.4 Unethical behaviour, fraud and corruption 

 

A number of countries realise that the government procurement function is susceptible to 

numerous kinds of malpractices and thus put measures in place to safeguard it (Ambe & 

Badenhorst-Weiss, 2012a:245). Mle and Maclean (2011:1173) assert that procurement is 

the “weakest link” in many municipalities and it is an area where unethical conduct, fraud 

and corruption prevail. Kalubanga et al. (2013:17) argue that fraud and corruption is the 

widespread problem, globally. Due to the aforesaid vulnerability, Ngcamphalala and Ambe 

(2016:1207) reason that public procurement is targeted by fraudsters particularly because 

it involves spending huge amounts of money. To ensure that public funds are used 

effectively, efficiently and economically, section 195 of the Constitution (1996) requires 

public officials to uphold and maintain high ethical standards. To give effect to this 

Constitutional obligation, Treasury Regulation 16A8.1 requires that public officials and 

other SCM participants must be highly ethical to promote mutual trust and create an 

environment where business can be conducted with integrity and in a fair manner 

(Department of National Treasury, 2005). Ambe and Badenhorst-Weiss (2012a:252) and 

Komakech (2016:26) portray ethics as the ability to differentiate between what is wrong 

and what is right.  
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The general procurement guidelines (2009) prescribe core principles of behaviour which 

must be adhered to when conducting public procurement in order to ensure proper and 

successful implementation and one of those is ethics and fair dealings. Ambe and 

Badenhorst-Weiss (2012a:252) assert that ethics and conflict of interest play a crucial role 

in SCM implementation. Ntayi et al. (2010:72) maintain that ethical attitudes are formed by 

social relations that prevail in the procurement decision-makers’ groups. Despite the 

Constitutional obligation for public officials and the availability of other prescripts guiding 

and promoting ethical behaviour, prevention of public procurement malpractices, Mazibuko 

and Fourie (2017:107) contend that unethical procurement practices in the public sector 

are prevalent. Mazibuko and Fourie (2017:108) argue that the public sector culture of non-

compliance with procurement laws and regulations together with lack of accountability and 

transparency have led to looting and unethical procurement practices. Furthermore, 

unethical conduct of public officials leads to corruption, fraud, bribery and nepotism which 

impacts negatively on the quality of services delivered to the citizens (Zitha & Mathebula, 

2015:21). Kalubanga et al. (2013:19) claim that the perpetuators of procurement fraud 

include the internal buyer, external supplier or reprobate employee who has an authority to 

approve purchases or payments of invoices. 

 

Manyaka and Nkuna (2014:1572) assert that corruption has been identified as a huge 

challenge, particularly in developing countries since public funds meant to achieve socio-

economic and developmental objectives are often diverted to the benefit of the few corrupt 

elites, thereby undermining the developmental goals of those countries. According to 

Mantzaris (2016:67), many countries, particularly developing countries suffer from 

corruption which is prevalent in procurement transactions and argues that this is the case 

because procurement presents various prospects to engage in corrupt activities and there 

are huge benefits. As a developing country, South Africa is also besieged by the acts of 

corruption which mostly relate to public procurement, as a result, the National Development 

Plan (National Planning Commission, 2012) highlights that South Africa suffers from high 

levels of corruption which impede the state’s ability to deliver on its development mandate. 

According to Corruption Watch (2018), South Africa loses between R25 billion to R30 

billion annually due to corruption in public procurement. To corroborate the plague of 

corrupt activities in the public institutions, the Public Service Commission (PSC) received 

472 cases of corruption in 2018/19 financial year, some which related to unethical 
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behaviour, poor service delivery, fraud and bribery as well as procurement irregularities 

(Seloane, 2018).  

 

Tsabora (2014:1) holds that inefficient and compromised public procurement systems are 

likely to create and stimulate corruption, misuse of public funds, poverty and ultimately 

underdevelopment. To address the challenges relating to the corruption and ethical 

conduct, Manyaka and Sebola (2013:76) recommend that public institutions should 

consider ethical training for public officials as an essential component of an integrated 

approach for an effective anti-corruptions system. 

 

3.7 CONCLUSION 

 

This chapter explored the statutory and regulatory framework for procurement practices in 

the South African public sector. Based on the review conducted in this chapter on the 

statutory and regulatory framework for public procurement, it is apparent that there are 

numerous prescripts and guidelines which must be adhered to when acquiring goods and 

services in the public sector. Since public procurement is conducted using the public funds 

and to satisfy the citizenry needs, the legislative framework puts emphasis on those 

entrusted with the financial management responsibility to ensure that public funds are 

spent in an effective, efficient and economic manner and that public officials should be held 

accountable for their actions.  

 

Of utmost importance when the procurement of goods or services is undertaken by public 

institutions, the process must be “fair, equitable, transparent, competitive and cost-

effective”, as prescribed by the highest law of the country, in section 217 of the Constitution 

(1996). Furthermore, public institutions need to realise the significance of public 

procurement, which is one of strategic tools which is used to provide opportunities to South 

Africans with the aim to achieve an inclusive economy by year 2030, as envisioned in the 

NDP. Thus, to realise this NDP vision, procurement practices should be implemented in 

accordance with the Constitutional principles and compliance with applicable statutory and 

regulatory be prioritised by public institutions since the public sector is the largest spender 

of goods or services and this will restore public’s confidence in public institutions. 
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In addition to the public procurement statutory and regulatory framework which needs to be 

adhered to by public institutions, this chapter also provided an overview of the key role 

players in public procurement. The roles of public procurement players range from being 

directly involved in the procurement processes to playing oversight roles to ensure that 

public funds are effectively, efficiently and economically utilised and that procurement 

undertaken by public institutions is justifiable and conducted following the correct 

processes and value for money is derived. 

 

The chapter also revealed various types of procurement processes and their respective 

thresholds which must be adhered to by public institutions. Of the procurement processes 

described above, noteworthy is that when public procurement takes place a minimum of 

three quotations must always be obtained (except when procurement is done through petty 

cash) and failure to comply with this requirement is regarded as a deviation which must be 

motivated for and can only approved by the official delegated to approve the deviation 

process. In addition, the requirement for a minimum of three price quotations is not 

applicable is instances of sole supplier; however, the sole supplier status must be backed 

up by evidence. 

 

In this chapter, challenges facing the South African public procurement were explored and 

it was revealed that public procurement challenges do not only thwart South Africa in 

achieving its socio-economic objectives, but other countries also face similar challenges. In 

light of these challenges, it is evident that public institutions still have a lot of work to do in 

order to ensure that public funds spent on the procurement of goods or services aimed at 

improving the citizens’ lives are spent in line with the Constitutional principles and the 

outcomes of such procurement are justifiable. Thus, it is important that public institutions 

put controls in place to ensure full compliance with statutory and regulatory laws relating to 

procurement and hold those flouting such laws accountable for their actions and decisions. 

 

The purpose of the next chapter is to explore international best practices regarding the 

public sector procurement. 
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CHAPTER 4 

INTERNATIONAL BEST PRACTICES PERTAINING TO PUBLIC SECTOR 

PROCUREMENT PRAXIS 

 

4.1 INTRODUCTION 

 

The preceding chapter delineated the statutory and regulatory framework applicable to in 

public procurement in South Africa. Various key role players and their respective 

responsibilities relating to public procurement were analysed. Furthermore, types of 

procurement processes and thresholds which emanate from public procurement legislative 

framework were outlined. Procurement challenges facing the South African public sector 

were also delineated. 

 

To address the third research objective of this study, this chapter assesses public 

procurement practices of various countries with the aim to reveal the international best 

practices regarding the public procurement praxis. Thus, this study focusses on the 

procurement practices of BRICS countries (Brazil, Russia, India, China and South Africa) 

as well as other African countries which are Ghana, Kenya, Nigeria and Tanzania. The 

dimensions against which the procurement practices of all these countries are assessed 

relate to public procurement legislation and guidelines, procurement principles, 

procurement procedures, procurement structures and oversight authorities and controls to 

enforce compliance or improve public procurement. The extent to which South African 

procurement practices comply with international best practice is verified in the next chapter 

and factored into the design of a strategic framework and operational guidelines for public 

sector procurement practices for the National Consumer Commission (NCC) in the last 

chapter. 

 

Williams-Elegbe (2015:86) describes best practices as “widely accepted standardised 

techniques, methods or processes that are regarded as effective to achieve the desired 

results and goals”. Thus, public procurement practices of the above-mentioned countries 

are scrutinised with the intention of gaining insight into the public procurement international 

best practices. 
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4.2 OVERVIEW OF INTERNATIONAL PUBLIC SECTOR PROCUREMENT PRAXIS 

 

Globally, public procurement plays a crucial role in the countries’ economies since it is 

utilised as a mechanism to implement government policy. To implement government policy 

and to execute its service delivery mandate, public institutions use public funds collected 

from levying various taxes to purchase goods or services essential to meet needs of the 

citizens. Thus, public procurement has a significant influence on the economy of a country 

and therefore needs to be properly planned, implemented and managed. Public funds 

should be utilised to provide necessary services to the citizens in order for the taxpayers to 

derive value for money (Mukoruru & Iravo, 2014:534; Kioko & Were, 2014:1). However, 

Sarfo and Baah-Mintah (2013:91) argue that Government and business entities in many 

countries struggle to comply with accepted good financial management in general and 

public procurement in particular. Furthermore, Yakovlev et al. (2009:2) caution that the 

creation of distinct and transparent conditions of interaction between public procurement 

role-players, prevention of corruption, maladministration and the establishment of sound 

practices are of utmost importance for sound public procurement.  

 

Romodina and Silin (2016:37) argue that Government spends a substantial portion of its 

national budget on procurement. They further argue that such procurement spending 

should be done in such a way that it supports broader, systemic sustainable development 

and economic growth in a country. This notion is confirmed by Qiao and Wang (2011:1034) 

who argue that public procurement is essential in promoting sustainable economic 

development. Although public procurement is seen as an instrument for development of 

economies, Williams-Elegbe (2018:133) contends that procurement corruption thwarts 

such development. Also Ibrahim et al. (2017:386-387) argue that corruption thrives in 

countries in which non-compliance with procurement laws and regulations is prevalent. It is 

for this reason that Ribeiro et al. (2018:0363) accentuate that laws, rules and regulations 

governing public procurement are intended to ensure efficiency of the procurement 

process. To this, Njeru (2015:3) adds that the implementation of procurement practices is 

only effective when procurement regulations are complied with, spending is minimised and 

when principles such as transparency, accountability and value for money are achieved in 

the procurement process. In this regard, Philipps et al. (2011:1) accentuate the policy 

dimensions of procurement and assert that procurement should serve as a policy 
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instrument to leverage Government’s purchasing power. However, despite policy 

interventions aimed at ensuring effective and sound public procurement systems, Williams-

Elegbe (2018:133) contends that public officials often find a way to manipulate policies and 

circumvent controls in order to engage in unethical financial practices. Also, according to 

OECD (2010), various developed and developing countries are facing challenges in 

relation to procurement corruption which seriously hamper socio-economic growth and the 

overall prosperity of society. In efforts to curb such undesired practices, Sugudhav-

Sewpersadh (2015:60) reasons that the United Nations Commission on International Trade 

Law (UNCITRAL) Model Law on Public Procurement is a valuable instrument to foster 

procurement best practices. The UNCITRAL Model Law “contains international best 

practices on public procurement procedures and principles in a national setting and seeks 

to harmonise public procurement processes across nations” (Sugudhav-Sewpersadh, 

2015:60). It is therefore important that governments in all countries embrace the 

stipulations of the Model Law on Public Procurement (Rymanov, 2014:102). The 

UNCITRAL Model Law regulates procurement with the aim to achieve the following 

objectives: 

 

• “maximising economy and efficiency in procurement; 

• fostering and encouraging participation in procurement proceedings by suppliers 

and contractors regardless of nationality, thereby promoting international trade;  

• promoting competition among suppliers and contractors for the supply of the subject 

matter of the procurement; 

• providing for the fair, equal and equitable treatment of all suppliers and contractors; 

• promoting the integrity of and fairness and public confidence in, the procurement 

process; and 

• achieving transparency in the procedures relating to procurement” (UN, 2011). 

 

4.3  CASE STUDIES ON INTERNATIONAL PUBLIC SECTOR PROCUREMENT 

PRACTICES 

 

The cases selected for purposes of this study constitute the BRICS countries (Brazil, 

Russia, India, China and South Africa). Since 2009, BRICS countries annually meet to 

promote commercial and political cooperation. South Africa officially joined BRICS in 2010. 
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As such, it serves as valuable grouping for purposes of extracting procurement best 

practices. In addition, comparative African economies and governments were identified to 

serve as reference group to the BRICS countries. These countries are Ghana, Kenya, 

Nigeria and Tanzania. The case studies thus focus on the analysis of procurement 

practices of these nine countries. The key dimensions against which the procurement 

practices are assessed relate to the Public Procurement Theory as exposed in Chapters 2 

and 3 and are: 

 

• legislation and guidelines; 

• procurement principles; 

• procurement procedures; 

• procurement structures; and 

• oversight authorities and controls to enforce compliance with established and 

generally-accepted public procurement praxis. 

 

Each case is briefly outlined to contextualise procurement praxis and is then uniformly 

analysed based on these key dimensions. 

 

4.3.1 Public procurement practices: Brazil 

 

Brazil uses a decentralised procurement system whereby public institutions facilitate their 

own procurement processes (Shaw & Totman, 2015:24). Shaw and Totman (2015:9) 

assert that the Federal Republic of Brazil is faced with high levels of corruption, hence a 

firm stand was taken to eradicate it by promoting general ethical principles and behaviour 

in Government. The country adopted public procurement international transparency norms 

and embarked on various anti-corruption initiatives, including the establishment of 

specialised law enforcement agencies (Križic, 2019:12-13). Furthermore, Brazil adopted an 

e-procurement system in order to minimise corruption and to ensure that public 

procurement processes are more transparent (Gonçalo & Morais, 2019:703). 

 

4.3.1.1 Procurement legislation and guidelines 

 

The Brazilian public procurement system emanates from Article 37(XXI) of the Constitution 

of the Federal Republic of Brazil (the Constitution) which provides that “the procurement of 
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public goods and services and the disposal of government assets must be done through 

public bidding proceedings in order to ensure equal conditions to all bidders” (FRB, 1988). 

Furthermore, the Constitution prescribes that public institutions must abide by certain 

procurement principles such as lawfulness, impersonality, morality, publicity and efficiency 

(FRB, 1988). 

 

According to Article 22(XXVII) of the Constitution, the federal government of Brazil has 

exclusive powers to legislate on rules pertaining to bidding and contracting on goods and 

services by public institutions (FRB, 1988). In this regard, Law No. 8.666/1993 was 

enacted in 1993 and is the primary legislation regulating public procurement in Brazil and 

provides rules, procedures and standards to be followed by public institutions when 

procuring goods and services required to achieve government objectives (Amaral, 2011:8; 

Junior, 2016:38; Gonçalo & Morais, 2019:688). 

 

According to Junior (2016:38), Law No. 8.666/1993 sets threshold amounts for goods, 

services and public works and require that these be procured through an open competitive 

bidding process. Furthermore, the selection of suppliers and award of the public contracts 

are based on “lowest price, best technical proposal and a combination of lowest price and 

best technical proposal” (Junior, 2016:38). However, the selection process to be used 

depends on the type of goods or services being procured. Despite the permitted multiple 

criteria for the selection of suppliers, the lowest price criterion is predominantly used by the 

Brazilian public institutions in the supplier selection process (Gonçalo & Morais, 2019:688). 

Furthermore, Gonçalo and Morais (2019:688) argue that when the lowest price criterion is 

used, public institutions focus on selection the supplier based on the lowest quote price 

and neglect the product that offers better features. It may be argued that although the 

lowest price is to the advantage of procuring public institutions and may led to the 

procurement of many products for less money, it is important that when public institutions 

consider the price, they do not compromise on the quality of the required goods or 

services. 

 

The necessity and significance of legislative framework and guidelines in public 

procurement cannot be overemphasised due to the role they play in the integrity of the 

process. According to Ibrahim et al. (2017:386-387), many countries experience high levels 

of corruption due to non-adherence to procurement laws, guidelines and procedures. In 
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this regard, Ribeiro et al. (2018:0363) assert that laws, rules and regulations governing 

public procurement are intended to ensure efficiency of the procurement process and deter 

public officials and suppliers with bad morals from engaging in malpractices and enable 

public institutions to punish those who engage in procurement malpractices. However, 

Gonçalo and Morais (2019:688) accentuate that despite the availability of public 

procurement legislative framework, Brazil still experiences high incidences of 

maladministration and corruption in their procurement system, mainly relating to bidding 

and the selection of suppliers. 

 

4.3.1.2 Procurement principles 

 

The Constitution of the Federal Republic of Brazil prescribes that in carrying out public 

administrative functions, public institutions must adhere to the principles of “lawfulness, 

impersonality, morality, publicity, and efficiency” (FRB, 1988). According to Shaw and 

Totman (2015:24), the Brazilian Government adopted suspension and debarment of 

service providers in order to promote adherence to the overarching public procurement 

principles. In this regard, the public procurement system of the Federal Republic of Brazil is 

punitive and does not tolerate any acts of misconduct (Shaw & Totman, 2015:24). 

 

Over and above the Constitutional principles which must be embedded in public 

procurement, Amaral (2011:3) accentuates that public officials must implement 

procurement practices in a manner that promotes efficiency as it bears good management 

of government affairs and ensures that public resources are used in the best possible 

manner. Furthermore, Amaral (2011:7) and Junior (2016:30-31) reason that the Brazilian 

Government expects that public procurement must be done in a manner that is 

“competitive, provides for equal treatment of potential service providers and achieves value 

for money”. 

 

According to Junior (2016:38), the Brazilian public procurement system is conducive for 

participation by any supplier with no legal restrictions. Junior (2016) continues to argue that 

the country generally has the financial means to carry out required procurement activities 

and ensuring the quality of the required goods or services. Law No. 8.666/1993 prescribes 

threshold amounts for goods, services and public works. It also stipulates that procurement 

must occur through open competitive bidding processes. In this respect, Gonçalo and 
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Morais (2019:690) reason that Law No. 8.666/1993 generally succeeds to promote 

competition, participation and transparency in the procurement process.  

 

4.3.1.3 Procurement procedures 

 

The procurement procedures are prescribed by the public procurement Law No. 

8.666/1993 (Stetner & Dantas, 2013:3-4). Law No. 8.666/1993 prescribes threshold 

amounts for goods, services and public works. By following open competitive bidding 

procurement procedures, all potential service providers which do not have legal 

restrictions, must meet the specified requirements, quality standards and have financial 

resources to service the contract (Junior, 2016:38). To this, Stetner and Dantas (2013:4) 

add that these open competitive bidding procedures are mainly used for infrastructure 

projects above BRL1.5 million. Furthermore, for potential bidders to partake in the open 

competitive bidding process, they must have met the conditions prescribed by Law No. 

8.666/1993 which relate to “legal eligibility, technical qualification, economic and financial 

qualification and evidence of good standing with the tax authorities” (Stetner & Dantas, 

2013:4; Junior, 2016:38).  

 

Brazilian public institutions may procure public goods and services following the Request 

for Quotation procurement procedure which entails requesting numerous service providers 

to submit quotations in line with the specification for the required goods or services. 

Another procurement procedure used to procure goods and services with a monetary value 

not exceeding BRL150.000 for public works and BRL80.000 for goods and services in 

Brazil is the invitation to bid procedure in which the procuring entity may select three 

bidders and only invite them to bid (Junior, 2016:38). Although this procurement procedure 

is not open to the general participation, the process remains competitive and all the public 

procurement principles are generally adhered to.  

 

Due to the time it usually takes to conclude the public procurement process, Brazil felt that 

the procurement procedures provided for in Law No. 8.666/1993 were tedious, inflexible 

and, to a certain extent, were inhibiting efficiencies and timely procurement. Thus, a new 

procurement procedure, namely Reverse Auction, was enacted in Law No. 10520/2002. 

Reverse Auction entails a process whereby procuring entities prepare detailed technical 

specifications for the required goods or services and the award of the contract is only 
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based on the lowest price offered (Amaral, 2011:9-10; Junior, 2016:40). This procurement 

procedure is conducted through electronic platforms and can be used for any contract 

amount. Reverse Auction currently accounts for 60% of all public tenders in Brazil.  

 

4.3.1.4 Procurement structures and oversight authorities 

 

Public procurement in Brazil is overseen by the Federal Ministry of Planning, Budget and 

Management, through the Secretariat for Logistics and Information Technology. This body 

is responsible for formulating and promoting the implementation of policies and guidelines 

regarding public procurement and administrative contracts (OECD, 2012). In addition, 

following institutions also play a crucial role in public procurement: 

 

• “the Office of the Comptroller General of the Union, through the Secretariats of 

Federal Internal Control and Corruption Prevention and Strategic Information which 

focuses on preventing and detecting waste in public procurement and also maintains 

a National Registry of ineligible and suspended suppliers; and 

• the Inspectorate General of Administrative Discipline also has the power to 

investigate allegations of misconduct conducted by public officials involved in public 

procurement” (OECD, 2012). 

 

Ribeiro et al. (2018:0373) assert that it is crucial that public procurement is overseen by 

independent oversight bodies in order to identify and discourage engagement in 

malpractices by public officials and suppliers. Thus, it is argued that if oversight public 

institutions perform their responsibilities diligently and ensure that those involved in public 

procurement malpractices face consequences for their actions, cases of corruption and 

misuse of public funds can be reduced. Over and above the oversight bodies, the procuring 

entities in the public sector have structures or bidding committees involved in the 

procurement process, which are responsible for preparing the specifications for goods or 

services to be procured and evaluating the bids received (Amaral, 2011:10; Motta, 2010:6) 

and auctioneer in the case of the Reverse Auction procedure (Motta, 2010:6). 
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4.3.1.5 Procurement controls 

 

The Organisation of Economic Cooperation and Development (OECD) recognises public 

procurement as a crucial tool to service delivery, which due to the large sums of money 

involved, becomes susceptible to misconduct (OECD, 2012). This notion is concurred by 

Miroslav et al. (2014:878) who argue that public procurement attracts corrupt activities. It is 

thus imperative that public institutions identify risks associated with procurement practices 

and develop controls to mitigate such risks so that procurement is undertaken with integrity 

and transparency (OECD, 2012).  

 

According to Ribeiro et al. (2018:0363), laws are very important in managing bad moral 

behaviours and enable the perpetrators to face the consequences for their actions. 

Furthermore, Angokho et al. (2014:325) accentuate that public procurement process 

undertaken with ethical behaviour reduces risk of improper behaviour such as fraud, theft 

and corruption. In this regard, Zitha et al. (2016:65) uphold that public officials involved in 

the procurement process must not engage in corruption and other kinds of malpractices. 

They should also avoid conflict of interest in order to ensure that they do not compromise 

Government’s reputation. 

 

According to Gonçalo and Morais (2019:688), Brazil has adopted an e-procurement system 

to minimise corruption-related incidents and to enhance transparency in procurement. To 

this, Miroslav et al. (2014:878) add that the e-procurement system enables an improved 

propagation of public procurement information, enhance transparency in the process since 

information is accessible to the general public. Furthermore, Miroslav et al. (2014:878) 

point out that e-procurement has many benefits amongst which is the increased efficiency 

and reduced procurement costs. Despite the adoption of the e-procurement system, 

Williams-Elegbe (2018:133) argue that people will always find ways of manipulating the 

established controls and rules in order to engage in unethical practices. This has proven to 

be the case in the Brazilian public institutions whereby the acts of corruption are committed 

before the advertisement of tenders and after receipt of bids since other procurement 

activities are conducted electronically and the public monitors the process (Miroslav et al., 

2014:878). 
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According to Shaw and Totman (2015:24), the Federal Republic of Brazil provides for the 

suspension and debarment of service providers in order to promote adherence to the 

public procurement principles enshrined in the Constitution and prevent corruption and 

other acts of misconduct. Furthermore, to enhance accountability in the public procurement 

process, the bidding companies may also seek recourse in the form of administrative 

appeals should they believe that there were illegalities and flaws in the procuring entities’ 

procurement procedures (Stetner & Dantas, 2013:5; Junior, 2016:40). In addition, Motta 

(2010:17) advocates for training of public officials on procurement legislation. 

 

4.3.2 Public procurement practices: Russia 

 

The Russian public procurement was conducted by directly financing public institutions and 

this gave rise to increase levels of fraud and corruption (Yakovlev & Demidova, 2011:7). 

The plague of public procurement malpractices led to the Russia taking measures by 

issuing Decree No. 305 which introduced mandatory competitive bidding, publishing of bids 

and permitting public institutions to use various types of procurement procedures when 

procuring public goods and services (Yakovlev & Demidova, 2011:7). Although Decree No. 

305 aimed at improving public procurement practices, it still fell short on many aspects in 

that it did not provide for the enforcement of rules and did not provide for repercussion for 

violation of procurement laws by suppliers and public officials (Yakovlev & Demidova, 

2011:7).  

 

The Russian Government enacted the Federal Law (94-FZ) on the “Placement of orders to 

supply goods, carry out works, and render services for meeting State and Municipal needs” 

in order to improve efficiencies in public procurement. According to Yakovlev and 

Demidova (2011:8), the adoption of Law 94-FZ brought about significant changes in public 

procurement. However, the inefficiencies in the Russian public procurement system and 

the increase in levels of corruption necessitated that Government comes up with major 

changes to the public procurement legislative framework (Yakovlev & Demidova, 2011:8).  

 

4.3.2.1 Procurement legislation and guidelines 

 

The Russian Government embarked on a robust process to reform its public procurement 

legislation in order to ensure that procurement processes are more open, transparent and 
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competitive. This reform resulted in the enactment of the Federal Law on the procurement 

system of goods, works and services for the state and municipal needs (Law No. 44-FZ) 

which replaced Law No. 94-ZF that was previously used to regulate public procurement 

(OECD, 2016; Egorova et al., 2021:91). Thus, Law No. 44-FZ is currently the primary 

legislation regulating public procurement in Russia (Goryunova et al., 2021:1). Egorova et 

al. (2021:90) applauds the Russian procurement legislation for having enhanced 

competition in public procurement. Podkolzina and Voytova (2011:1572) point out that the 

Russian Government’s public procurement reforms generally succeeded to eliminate 

corruption. Furthermore, Gladkova et al. (2018:21) add that Russia appreciates the role 

played by small businesses in the economy. It is for this reason that businesses have 

greater access to public procurement opportunities and are encouraged to effectively 

participate in the Russian economy. 

 

According to Article 1 of Law No. 44-FZ (Russia, 2013), public procurement is regulated 

with the aim to increases efficiency, publicity, transparency and prevents corruption and 

other malpractices in public procurement. Furthermore, Law No. 44-FZ provides that public 

institutions must publish the procurement information for accessibility and participation by 

all interested persons and may also publish open tenders in media, internet or on the 

procuring entity’s website for wider accessibility by all interested parties (Russia, 2013). 

 

According to Goryunova et al. (2021:1), public officials who have the responsibility to spend 

public funds may be tempted to act in bad faith. Hence public procurement must be 

regulated in order to safeguard the interests of the public. Since public officials are 

entrusted with the responsibility to manage and spend public funds in procuring the 

required goods and services, Article 12(2) of Law No. 44-FZ requires them to ensure that 

applicable legislation is complied with, when such goods and services are being procured.  

 

According to Law No. 44-FZ, Article 49, it is mandatory for public institutions to publish 

public tenders on the Government’s unified information system. According to the OECD 

(2016), this system covers all public procurement stages. Gladkova et al. (2018:22) assert 

that the Russian public procurement system aims to ensure that there is competition in the 

procurement process, corruption is eliminated and parties participating in the process save 

costs. 
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Article 16(1) of Law No. 44-FZ prescribes that public institutions must plan for their 

procurement by preparing the annual procurement plans and justify undertaking such 

projects (Russia, 2013:11). In this regard, public institutions are required to develop a list of 

their procurement needs for the following year in order to ensure that procurement is 

planned (Tkachenko et al., 2017:160-161; Gladkova et al., 2018:26). According to 

Gladkova et al. (2018:26), procurement planning is the tool through which public 

institutions may inform small enterprises of the upcoming public procurement in order for 

them to prepare ahead and meaningfully compete when the procurement opportunities 

arise. 

 

4.3.2.2 Procurement principles 

 

According to Article 1 of Law No. 44-FZ (Russia, 2013), the procurement of goods, 

services and works must be conducted in a manner that increases efficiency, publicity, 

transparency and prevents corruption and other malpractices in the public sector. To this, 

Egorova et al. (2021:90) add that the Russian procurement legislation has significantly 

enhanced competition in public procurement. Furthermore, Article 6 of Law No. 44-FZ 

prescribes that public institutions must implement procurement practices in accordance 

with principles of openness, transparency, competition, professionalism, efficiency, 

accountability (Russia, 2013). However, Goryunova et al. (2021:1) argue that although 

legislation may require that public procurement procedure must be transparent and 

competitive, there is no guarantee that such requirements will be adhered to by public 

institutions. This is so due to the nature of human beings who may deviate from the 

mandate given them, which is to serve the public, instead engage in activities from which 

they will benefit. However, Balsevich et al. (2011:7) assert that transparency is the remedy 

to all public procurement malpractices and plays a crucial role in the attainment of 

competition, reduction of corruption and preventing public officials and suppliers from their 

general opportunistic behaviour. 

 

4.3.2.3 Procurement procedure 

 

Law No. 44-FZ prescribes that the Russian public institutions must use competitive 

methods when procuring goods and services required to meet the citizens’ needs (Russia, 

2013). In this regard, two methods in which public procurement may take place are outlined 
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by Law No. 44-FZ, one of which is the tender method and the auction method. According to 

Article 24(3) of Law No. 44-FZ, the tender procurement method entails the process in 

which the procurement opportunity is awarded to the supplier who has offered the best 

conditions of the contract execution. In an auction procurement method, the winning 

supplier is determined based on the lowest contract price offered (Law No. 44-FZ, Article 

24(4).  

 

Article 48(1) of Law No. 44-FZ prescribes that public institutions must procure goods or 

services following the open tender process which entails publishing the procurement 

information for accessibility and participation by all interested persons. Furthermore, Article 

48(6) of Law No. 44-FZ prohibits public institutions from charging potential bidders a fee for 

their participation in the open tender, except for potential bidders who have been provided 

with tender documents (Russia, 2013). Whenever the Russian public institutions follow the 

open tender procurement procedure, Article 46 of Law No. 44-FZ makes it mandatory that 

the tender is published in the unified information system and a notice may also be 

published in media and the procuring entity’s website (Russia, 2013). 

 

Another procurement procedure permissible in the Russian public sector is the tender with 

limited participation. This entails advertising a tender for participation by any participant, 

but additional requirements are imposed and the contract will eventually be awarded to one 

of the participants who met the set prequalification criteria (Russia, 2013). Article 56(2) of 

Law No. 44-FZ outlines the items for which the tender with limited participation 

procurement procedure may be employed. When this procurement procedure is followed, it 

is important that bids are fully compliant with the specified additional requirements and that 

the process is competitive. 

 

Article 57 of Law No. 44-FZ provides for the use of the two-stage tender procedure, which 

involves publicly advertising the tender and imposing additional requirements. In this 

procurement procedure, the winner is determined through participation in both tender 

stages, having met the prequalification criteria and having offered the best contract 

execution conditions in terms of stage two of the tender process (Russia, 2013).  

 

An electronic auction is another procurement procedure whereby the procuring entity 

opens the process to the public through the unified electronic system and the lowest bid is 
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accepted. Article 59 of Law No. 44-FZ provides that the electronic auction procurement 

process is conducted by a facilitator independent of the procuring entity. 

 

Another procurement procedure that may be used by the Russian public institutions is the 

request for quotation which involves requesting an unlimited number of potential service 

providers to submit quotations in response to goods or services needed by the procuring 

entity and the award is based on the lowest price quoted (Russia, 2013). Article 72(2) of 

Law No. 44-FZ provides that the request for quotation can be used by public institutions 

provided the value of such procurement does not exceed five hundred thousand roubles 

and the annual expenditure emanating from it may not be more that hundred million 

roubles for the procuring entity. 

 

Article 85 of Law No. 44-FZ provides that procuring entities may also follow the closed or 

selective tender procedure whereby tender information is sent to a limited number of 

potential bidders in line with the requirements of Russian procurement law. Although only a 

limited number of potential bidders is permitted to participate in the procurement process, it 

is a requirement that the process must remain competitive and comply with all other 

procurement principles. Russian public institutions may also use the sole supplier 

procurement system which, according to Article 93 of Law No. 44-FZ, is applicable if the 

required goods or services are available from one supplier only. There is thus no 

competition for the delivery of the required items. According to Goryunova et al. (2021:1), 

the rate at which the single source procurement procedure is used in the Russian public 

sector is very high and may have ramifications for the combatting of corruption. Although 

this procurement procedure is permissible by law, public institutions may only use it in 

exceptional cases due to its uncompetitive nature. 

 

4.3.2.4 Procurement structures and oversight authorities 

 

According to Sirotkina (2011:1), public procurement is the largest part of the Russian 

economy and this make it susceptible to corruption. Tkachenko et al. (2017:159) assert 

that although public procurement is safeguarded through stringent regulation, it is also 

monitored by government authorities. Thus, it is argued that monitoring of public 

procurement is important since it encourages public officials to comply with the prescribed 
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legislative framework and procurement procedures, failing which they will need to answer 

for non-compliance. 

 

Article 52 of Law No. 44-FZ provides that tender commissions are established by procuring 

entities in order to open bids and conduct the evaluation process. In addition to the 

respective tender commissions for procuring entities, Russia also has established the 

Federal Antimonopoly Service (FAS) to oversee public procurement. According to 

Balsevich et al. (2011:21), Russian public procurement is regulated by the FAS. As part of 

its functions, the FAS receives and reviews complaints from the public regarding 

procurement by public institutions and depending on the merits of each case, can either 

issue a binding order to the procuring entity against which a complaint was lodged to either 

remedy the situation or cancel the results of the procurement (Yakovlev et al., 2009:5; 

Anichkin et al., 2012:4).  

 

Furthermore, the FAS may impose fines on the procuring entity’s public officials who were 

found to have flouted the procurement laws and processes (Yakovlev et al., 2009:5; 

Yakovlev & Demidova, 2011:9). Thus, based on these consequences for flawed public 

procurement process, it is to the benefit of procuring entities that procurement legislation is 

complied with and procedures are adhered to in order to preserve the integrity of the public 

sector. Furthermore, the order issued by the FAS relating to the cancellation of the 

outcome of the procurement process may have devastating effect on service delivery since 

cancelation would mean that the procurement process need to be started afresh and the 

company awarded a contract may also be severely affected and could even suffer financial 

losses which may be difficult to recover from. According to Yakovlev and Demidova 

(2011:8), the FAS plays a crucial role in designing public procurement laws. 

 

4.3.2.5 Procurement controls 

 

According to Egorova et al. (2021:88), Russia uses public procurement as a socio-

economic tool which uses public funds to meet the public needs. As such, it should be 

closely monitored. In this regard, Balsevich et al. (2011:7) assert that when public 

institutions implement the transparent procurement system, the development of control 

measures becomes imperative since it increases the likelihood that perpetrators are 

caught. In this regard, Yakovlev et al. (2009:4) assert that sanctions for violation of the 
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prescribed rules are necessary to enforce compliance in the public procurement and 

enforcement lessens risks associated with unscrupulous conduct. 

 

Article 1 of the Law No. 44-FZ aims to regulate public procurement in order to ensure that 

goods or services are procured in a manner that increases efficiency, publicity, 

transparency and prevents corruption and other malpractices in the public sector (Russia, 

2013). Furthermore, Decree No. 305 introduced compulsory training of public buyers by 

public institutions in order to enhance their understanding of public procurement processes 

and procedures, their roles and obligations in the process (Yakovlev & Demidova, 2011:7). 

 

Another notable control mechanism which enhanced transparency in the Russian public 

sector was the introduction of the e-procurement system which led to the development of 

the unified information system (OECD, 2016). According to Law No. 44-FZ, Article 49, it is 

mandatory for public institutions to publish public tenders on the Government’s unified 

information system, which the OECD (2016) describes as the system that covers all public 

procurement stages. Since the unified information system covers all procurement stages, 

Gladkova et al. (2018:22) assert that it has enhanced competition in the procurement 

process and reduced corruption. Furthermore, Egorova et al. (2021:88) add that the 

Russian e-procurement system has led to increased accessibility of public procurement 

information to the public, competition, reduced costs and efficiencies in the procurement 

process due to standardised and automated process.  

 

Yakovlev et al. (2009:5) and Anichkin et al. (2012:4) assert that any member of the public 

aggrieved by the manner in which a certain procuring entity conducted its procurement 

process which was not in accordance with the applicable laws or processes, may lodge 

complaint with the FAS or courts of law to seek remedy and this may lead to an order 

issued to the relevant procuring entity to remedy the violation or the cancellation of the 

procurement outcome. Furthermore, the FAS may impose fines on the procuring entity’s 

public officials who were found to have flouted the procurement laws and processes 

(Yakovlev et al., 2009:5; Yakovlev & Demidova, 2011:9). 
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4.3.3 Public procurement practices: India 

 

The Indian Government recognises public procurement as a strategic apparatus critical for 

the socio-economic development of the country (Koul et al., 2017:101). In this regard, the 

Government of India spends significant amounts of public funds to provide for the needs of 

the citizens, which amongst others include security, infrastructure and socio-economic 

welfare (Hazarika & Jena, 2017:3; Koul et al., 2017:101). Furthermore, Koul et al. 

(2017:101) accentuate the fact that government spending on the procurement of goods 

and services enables the implementation of national policies and plays a crucial role in 

economic growth; however, the process is susceptible to fraud and corruption and thus 

require proper management. This sentiment is shared by Hazarika and Jena (2017:3) who 

add that the Indian public procurement system is thwarted by numerous flaws which inhibit 

is efficiency and transparency. 

 

According to Panda and Sahu (2013:106), Hazarika and Jena (2017:5) and Tiwaru 

(2017:163), India does not have public procurement legislation to guide government 

procurement. However, over the past years Government of India commenced with the 

procurement reforms which aimed at achieving value for public procurement; however, the 

reform initiatives did not produce the anticipated results (Hazarika & Jena, 2017:3). 

 

The Indian public procurement is a decentralised system in which all public institutions 

have full powers to undertake their procurement of goods and services (GoI, 2017). In this 

regard, it is argued that the decentralised procurement system of India enables public 

institutions to be autonomous in spending their allocated public funds and efficiencies in 

the procurement of goods and services are within their control. However, Hazarika and 

Jena (2017:5) contend that the Indian public procurement system faces complications due 

to the unavailability of the standard legislative framework to guide the procurement process 

and these difficulties arise as a result of various interpretations of the rules, different 

guidelines issued by procuring entities and discretion of the procuring entities.  

 

To enhance effectiveness of public procurement in achieving government “development, 

social and environmental” objectives, India embarked on the procurement reforms process 

in 2012, which aimed to align the country’s public procurement with the applicable best 

practices (Koul et al., 2017:101). Through the procurement reforms process, the 
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Government of India has gained experiences from other government public procurement 

systems and these are used as a benchmark for the development of the Indian centralised 

public procurement system (Koul et al., 2017:101). 

 

4.3.3.1 Procurement legislation and guidelines 

 

As stated above, Panda and Sahu (2013:106), Hazarika and Jena (2017:5) and Tiwaru 

(2017:163) confirm that India does not have particular public procurement legislation to 

guide government procurement. In the absence of such legislation to guide public 

procurement, India uses the General Financial Rules (GFRs) which allow public institutions 

to conduct procurement activities autonomously (Hazarika & Jena, 2017:5); something 

which arguable makes the Indian public procurement system inconsistent and results into 

lack of uniformity in the implementation of procurement practices (Khorana & 

Subramanian, 2012:300). The Government of India started issuing the General Financial 

Rules in 1947 and were subsequently amended by GFRs, 1963, GFRs, 2005 with the 

latest being the GFRs, 2017 and these General Financial Rules aim at stipulating the rules 

and orders to be complied with by Indian public institutions in managing and spending 

public funds (GoI, 2017). 

 

According to Rule 142 of the GFRs, 2017, all public institutions in India must conduct their 

procurement for goods in accordance the provisions of the General Financial Rules, 2017. 

However, they are each permitted to issue detailed procurement guidelines which must 

conform to the GFRs, 2017. Rule 144 of the GFRs prescribes “efficiency, economy, 

transparency, fairness, equitability and competition”, as principles that must be entrenched 

in the Indian public procurement (GoI, 2017). Hazarika and Jena (2017:5) argue that while 

public institutions in India appreciate the basic principles of public procurement, the system 

remains unstandardised due to the issuing of own procurement manuals or guidelines by 

public institutions. Furthermore, Rule 144(x) of the GFRs, 2017 requires public institutions 

to prepare annual procurement plans before the start of each financial year and place them 

on their website. It is argued that this rule enhances transparency in public procurement 

and also assist potential bidders to know in advance goods or services which public 

institutions will require and prepare ahead of time in order to be able to match or possible 

surpass their competition. 
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According to Rule 150(i) of the GFRs of 2017, whenever necessary, public institutions must 

select suppliers to procure goods and services from a list of registered suppliers which is 

maintained by the Directorate General of Supplies and Disposals (DGS&D). Furthermore, 

this rule prescribes that registration of suppliers must be done in a fair and transparent 

manner following the correct procedures (GoI, 2017). To encourage good conduct by 

suppliers, Rule 150(iv) of the GRFs, 2017 requires public institutions to monitor conduct 

and performance of suppliers and remove any supplier which failed to abide by the terms 

and conditions of registration or supplies goods or services of poor quality or fails to deliver 

on time from the register of suppliers. Furthermore, Rule 150 of the GFRs, 2017 provides 

for the debarment of bidders for a period of three years if they have been involved in 

criminal activities, or for a period of two years if they have failed to abide by the code of 

integrity. 

 

Rule 159 of the GFRs of 2017 prescribes that public institutions in India must advertise 

their bid invitations and publish details of their bid awards on the Central Public 

Procurement Portal (CPPP) and Government e-Marketing (GeM) portal. According to 

Hazarika and Jena (2017:13), the CPPP is an electronic platform in which public 

institutions procuring goods or services publish and receive bids and related documents, 

seek and receive clarity on advertised bids. Furthermore, Rule 160 of the GFRs of 2017 

makes it mandatory for all public institutions in India to receive their bids through e-

procurement portals in respect of all procurements. According to Hazarika and Jena 

(2017:11, 13), the Government of India made it compulsory for public institutions to use 

technology through these rules when conducting procurement in order to ensure that the 

process is transparent, efficient and competitive. To this, Koul et al. (2017:106) add that the 

e-procurement system is one of the methods adopted by governments to address public 

procurement malpractices such as fraud and corruption. It is for this reason that Hazarika 

and Jena (2017:2) applauds the Indian e-procurement system as an apparatus which 

enables good governance and enhances transparency, accountability and competitiveness 

in public procurement. In addition to the advertisement of invitation for bids on the Central 

Public Procurement Portal, Rule 161 of the GFRs, 2017 provides that public institutions 

must also advertise bids on their websites (GoI, 2017). To promote wider participation and 

easing the financial burden to potential bidders, Rule 161(iv) provides that tender 

documents must be downloaded from the website and the Central Public Procurement 

Portal by the bidders, for free. 
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According to Rule 175(1) of the GFRs of 2017, public institutions must abide by the Code 

of Integrity which prohibits public officials from “making offers, soliciting or accepting bribes, 

rewards or gifts in exchange for an unfair advantage in the procurement process”. 

Furthermore, this rule provides that public officials must not be involved in any “collusion, 

bid rigging or anticompetitive behaviour” which may prejudice the transparency and 

fairness of the procurement process (GoI, 2017). 

 

4.3.3.2 Procurement principles 

 

According to Panda and Sahu (2013:106) and Tiwaru (2017:163), Indian public 

procurement is guided by the following principles: 

 

• “maximizing economy, efficiency and effectiveness in procurement. This would mean 

purchasing of goods/ services of required specifications for the intended purpose in a 

required time frame at the most economical price; 

• fairness, i.e. providing fair and equitable treatment to all prospective 

suppliers/bidders; 

• competition among suppliers for supply of goods/services to be procured so that 

efficiency can be rewarded and procurement can be made at the most economical 

price; and 

• achieving transparency in the procedures relating to procurement”. 

 

Furthermore, Panduranga (2016) asserts that public institutions must always adhere to the 

following standards when conducting procurement: 

 

• “ensuring efficiency, economy, transparency;  

• provide fair and equitable treatment to bidders; 

• promote competitiveness;  

• ensure the quality is consistent with the price of the bid; and 

• prevent corruption” (Panduranga, 2016:2). 
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In this regard, Rule 144 of the GFRs of 2017 requires that the Indian public institutions 

must procure goods in accordance with the principles of “efficiency, economy, 

transparency, fairness, equitability and competitiveness”. Furthermore, Rule 173 of the 

GFRs of 2017 prescribes that public procurement conducted by public institutions must be 

done in a manner is “fair, competitive, transparent” and achieves “value for money”. With 

these rules and the principles on which public procurement must be founded, the 

Government of India believes that this will inspire public confidence and enable potential 

bidders to compile and submit competitive bids knowing that they have reasonable 

chances of being selected (GoI, 2017).  

 

To enhance fairness, competitiveness and transparency of public procurement process 

and attract many potential bidders, Rule 173(viii) and (ix) of the GFRs, 2017 require public 

institutions to ensure that the specification or Terms of Reference (ToR) are unambiguous 

in order for the bidders to understand and submit bids of good quality. Rule 173(ix) of the 

GFRs, 2017 prescribes that bids must be opened in public and bidder representatives be 

permitted to attend (GoI, 2017). Furthermore, Rule 175 of the GFRs of 2017 requires public 

institutions of India to ensure that they conduct their procurement process in an efficient, 

economic and accountable manner. It is for this reason that Koul et al. (2017:102-105) 

argue that the Indian public procurement policy encourages transparent, fair and economic 

spending of public funds. 

 

According to Panda et al. (2010:3), GoI adopted the e-procurement system by its public 

institutions due to the surge in the reported cases of fraud, corruption, bid rigging and 

collusion amongst bidders. In this regard, Hazarika and Jena (2017:2) commend the Indian 

e-procurement as an apparatus which enables good governance and enhances 

transparency, accountability and competitiveness in public procurement. This sentiment is 

shared by Panduranga (2016:1-3) who asserts that the introduction of the e-procurement 

system in India was the best initiative which led to transparency and fairness in public 

procurement. 

 

4.3.3.3 Procurement procedure 

 

According to Koul et al. (2017:102), public procurement aims at identifying and providing 

goods or services required by Government to achieve its policy objectives. In this regard 
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Koul et al. (2017:102) accentuate that public procurement must be implemented in 

accordance with the prescribed procedures and processes which emanate from applicable 

laws and directives. In this regard, the Government of India uses the General Financial 

Rules of 2017 to guide the public procurement, in which Rule 158 provides procurement 

procedures to be followed by public institutions when procuring goods and services. 

 

According to Rule 161 of GFRs of 2017, public institutions in India are mandated to use e-

procurement portals, CPPP and GeM to publish and receive bids. These e-procurement 

portals are pivotal in the Indian public procurement as they enhance good governance, 

transparency, accountability, efficiency and competitiveness of the procurement process.  

 

The first public procurement procedure prescribed by the GFRs, 2017, Rule 161 is the 

Advertised/Open Tender Enquiry which requires that goods or services with the estimated 

value equal to Rupees Twenty-Five Lakh and above must be done through invitation of 

tenders. When this procurement procedure is followed, GFRs prescribe that tender 

documents must be provided through downloading by the potential bidder for free in order 

to promote wide participation and for ease of doing business with Government (GoI, 2017). 

Hazarika and Jena (2017:10) point out that the advertised/open tender enquiry is the ideal 

procedure since it promotes competitiveness, transparency and equal opportunity to the 

prospective bidders. 

 

Rule 162 of the GFRs of 2017 provides for use of the Limited Tender Enquiry procurement 

procedure which is applicable for the procurement of goods or services with an estimated 

value up to Rupees Twenty-five Lakhs. This procurement procedure entails public 

institutions selecting suppliers from the list of registered suppliers and approaching them to 

submit quotations, but the procurement opportunity must also be published on the CPPP 

and the Department of Ministry’s website (GoI, 2017). Of particular importance with this 

procurement procedure is that the number of suppliers selected must always be more than 

three and to promote competition, procuring entities are encouraged to select a higher 

number of suppliers. Despite the requirement to publicise the procurement opportunity, this 

rule provides that procuring entities must not accept unsolicited bids. 

 

Notwithstanding thresholds prescribed for the Limited Tender Enquiry, Rule 162(iii) 

provides that this procurement procedure may also be followed for procurement of goods 
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with an estimated value of more than Rupees Twenty-five Lakhs provided there are 

justifiable reasons, which may include emergency procurement or procurement of such 

goods through the advertised or open tender enquiry will not be in public interest or there is 

limited known suppliers which supply the required goods and there are no chances of 

getting more potential suppliers. This rule further prescribes that procurement of goods with 

an estimated value of more than Rupees Twenty-five Lakhs can only be approved by a 

public official with the necessary delegation of financial powers to approve this kind of 

request. Hazarika and Jena (2017:10) assert that even when the Limited Tender Enquiry 

for goods with an estimated value of more than Rupees Twenty-five Lakhs is followed, a 

minimum of three bids must be obtained. 

 

Another procurement procedure adopted by the Government of India is the Single Tender 

Enquiry, which is provided for in Rule 166 of the GFRs. The procedure provides that public 

entities may invite a bid and procure goods from a single source, in circumstance where it 

is proven that such supplier is the sole manufacture of the required goods or in the case of 

emergency. However, when the Single Tender Enquiry has been used, it must be 

approved by the official delegate in terms of delegation of financial powers to approve such 

requests and proof of sole supplier must also be provided before an award by the procuring 

entity (GoI, 2017). 

 

According to Rule 167 of the GFRs of 2017, public institutions in India may also use the 

Electronic Reverse Auction procurement procedure, which entails “online real-time 

purchasing technique utilised by the procuring entity to select the successful bid, which 

involves presentation by bidders of successively more favourable bids during a scheduled 

period of time and automatic evaluation of bids”. Furthermore, this Rule provides that 

procuring entities must ensure that there is adequate number of suppliers anticipated to 

participate in order for the procurement process to be competitive (GoI, 2017). 

 

4.3.3.4 Procurement structures and oversight authorities 

 

Public procurement involves spending enormous sums of money and this makes the 

system to be vulnerable to malpractices (Hazarika & Jena, 2017:21). Therefore, this makes 

public procurement more regulated and it has to comply with policies and rules (Srivastava 

& Agrahari, 2017:59). To manage the system, various structures and oversight bodies 
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become necessary to ensure that public procurement adheres to the procurement 

principles and ultimately achieves the social and economic goals it is intended to 

accomplish. According to Hazarika and Jena, (2017:9), the Procurement Policy Division 

(PPD) under the Department of Expenditure is one of the oversight bodies which is 

mandated to facilitate the procurement reforms process in India. Although Rule 147 of the 

GFRs, 2017 gives full powers to public institutions to carry out their procurement activities, 

the PPD makes efforts to circulate the public procurement best practices, provide capacity 

building interventions to public officials in various government institutions and provide 

procurement guidelines in the form of manuals (Hazarika & Jena, 2017:9). As part of its 

mandate, the PPD revised the past GFRs which culminated into the GFRs of 2017, 

currently in use. The precise role of the PPD in public procurement is outlined as follows: 

 

• “harmonising the public procurement processes including e-procurement;  

• issuing public procurement legislation and rules, notifications, and orders;  

• preparation and issuing manuals for different types of public procurements; and  

• providing the guidance to the procuring entities and enhancing the capacity building 

of the procurement officials” (Hazarika & Jena, 2017:9). 

 

Another organisation responsible for checking probity in the Indian public procurement is 

the Central Vigilance Commission (CVC) whose mandate includes addressing corruption 

and ensuring integrity in the Indian Government (Tabish & Jha, 2011:264; CVC, 2019). 

Furthermore, the Competition Commission of India (CCI) which is mandated to “take 

suitable measures for the promotion of competition, advocacy, creating awareness and 

imparting training about competition issues” in the country (CCI, 2020). According to 

Hazarika and Jena, (2017:8), the CCI monitors competitiveness in public procurement, 

conducts investigations on anti-competitive behaviour by suppliers and recommends 

corrective measures which may include imposing penalties. 

 

The Comptroller and Auditor General (CAG) is another authority provided for in terms of 

section 148 of the Constitution of India, which is responsible for auditing the accounts of 

the public institutions in the country. According to Hazarika and Jena, (2017:8), the CVC 

and the CAG also issue procurement non-binding advisory guidelines to public institutions 

and make recommendations on disciplinary actions on public procurement irregularities. 

Furthermore, the Central Bureau of Investigation (CBI) receives and investigates cases 
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and prosecutes criminal cases involving public procurement activities as recommended by 

the other public procurement oversight bodies (Hazarika & Jena, 2017:8-9). 

 

Rule 155 of the GFRs, 2017 provides for the establishment of the Purchase Committee to 

review and approve the specification before the procurement of goods or services can take 

place. Furthermore, in accordance with rule 163 of the GFRs of 2017, the competent 

committee is responsible the evaluation of bids received. 

 

4.3.3.5 Procurement controls 

 

According to Koul et al. (2017:101), public procurement involves spending huge sums of 

money for the development of the country and this makes the process prone to 

mismanagement, fraud and corruption. Therefore, due to the significance and the national 

objectives public procurement aims to achieve, Gupta et al. (2015:300) assert that public 

institutions in India must improve how they conduct procurement. In this regard, Koul et al. 

(2017:101) assert that public procurement needs to be properly managed and must be 

implemented in a transparent and efficient manner. 

 

According to Koul et al. (2017:106), the GoI addresses public procurement malpractices 

such as fraud and corruption by implementing various interventions, one of which is the e-

procurement system. According to Davila et al. (2003:11) and Van-Weele (1998) as cited in 

Koul et al. (2017:106), the e-procurement system entails acquiring goods or services 

electronically through the internet. Ideally, e-procurement should cover the whole 

procurement process, from the order stage to the stage where goods are delivered; 

however, Srivastava and Agrahari (2017:59) argue that the Indian e-procurement system is 

limited to the tendering process. Furthermore, Srivastava and Agrahari (2017:59) lament 

that despite the use of the e-procurement system by public institutions in India, data 

obtainable from the procurement portals has not produced any significant information.  

 

According to Gardenal (2013:214), the e-procurement system has a potential of achieving 

great results with regard to efficiency, effectiveness, dematerialisation, competitiveness 

and transparency. To this, Hazarika and Jena (2017:2) add that e-procurement is crucial in 

integrating good governance and service delivery and it also adds value in a transparent, 

accountable and competitive procurement system. Furthermore, Srivastava and Agrahari 
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(2017:66) assert that e-procurement brings efficiency, transparency and creates an audit 

trail. 

 

To encourage good conduct by suppliers, Rule 150(iv) of the GRFs, 2017 requires public 

institutions to monitor conduct and performance of suppliers and remove any supplier from 

the register of suppliers which failed to abide by the terms and conditions of registration or 

supplies goods or services of poor quality or fails to deliver on time. Furthermore, Rule 150 

of the GFRs, 2017 provides for the debarment of bidders for a period of three years if they 

have been involved in criminal activities, or for a period of two years if they have failed to 

abide by the code of integrity. 

 

Rule 159 of the GFRs of 2017 prescribes that public institutions in India must advertise 

their bid invitations and publish details their bid awards on the Central Public Procurement 

Portal (CPPP) and Government e-Marketing (GeM) portal. Furthermore, Rule 160 of the 

GFRs of 2017 makes it mandatory for all public institutions in India to receive their bids 

through e-procurement portals in respect of all procurements. According to Hazarika and 

Jena (2017:11, 13), the Government of India mandated public institutions to use 

technology when conducting procurement in order to ensure that the process is 

transparent, efficient and competitive. To enhance fairness, competitiveness and 

transparency of public procurement process and attract many potential bidders, Rule 

173(ix) of the GFRs, 2017 prescribes that bids must be opened in public and bidder 

representatives be permitted to attend (GoI, 2017).  

 

According to Khorana and Subramanian (2012:300), Indian public officials lack the 

necessary expertise to implement procurement practices. It is in this regard that the 

Government of India has mandated the Procurement Policy Division to continuously 

provide capacity building interventions to the Indian public officials in order to enhance their 

competences on public procurement (Hazarika & Jena, 2017:9). 

 

4.3.4 Public procurement practices: China 

 

Since 1990s, China is one of the countries which have adopted public procurement 

regulations, laws and procedures which are aligned to the international standards (Rothery, 

2003:370; Križic, 2019:1). 
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The People’s Republic of China uses a decentralised public procurement system which 

allows public institutions to undertake their own procurement activities. According to 

Rothery, (2003:376) and ADB/OECD (2006), public institutions in China may use services 

of intermediary procurement agencies to carry out their procurement activities if they do not 

have sufficient in-house capacity. However, this is adequately regulated in the public 

procurement laws. 

 

4.3.4.1 Procurement legislation and guidelines 

 

According to Križic (2019:3), regulating public procurement is essential since it outlines the 

rules to be followed when purchasing goods or services required by public institutions to 

perform their functions. Furthermore, Križic (2019:3) argues that the procurement system 

founded on rules enhances efficiency and integrity. To this, Gong and Zhou (2015:64) add 

that for proper regulation of public procurement, Government needs to have legislative 

framework specifying rules and procedures to provide guidance on the competitiveness, 

openness and fairness of the process. 

 

In this regard, China commenced with the public procurement legislation reform process in 

the 1990s in order to align its public procurement system with the international standards 

(USCBC, 2012). This process culminated into the enactment of the Tendering and Bidding 

Law (TBL), 2000 and the Government Procurement Law, (GPL) 2003, through which the 

Chinese public procurement is regulated (USCBC, 2012, Wang & Li, 2014:902). 

 

According to USCBC (2012), Gong and Zhou (2015:66) and Wang and Li (2014:901), 

Government Procurement Law, 2003 regulates procurement of goods or services done by 

national public institutions and their provincial branches, whereas the Tendering and 

Bidding Law, 2000 regulates the acquisition of goods or services undertaken by state-

owned enterprises as well the procurement of large-scale public works projects. Rothery 

(2003:379) asserts that transparency, fairness, competition, openness, integrity and 

impartiality are the foundation for good legislative framework. However, according to 

Rothery (2003:379), the GPL is not expressive on the public advertising of bids. Thus, it is 

argued that this vagueness may inhibit transparency of the advertised bids, something 

which public officials may exploit and engage in corrupt practices.  
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The GPL and TBL prescribe that public officials must not engage in corrupt activities; 

however, the Chinese public procurement is thwarted by corruption (Gong & Zhou, 

2015:65). Furthermore, Article 32 of the TBL, 2000 prohibits bidders from engaging in any 

collusion with other bidders, offering bribes to other bidders or bid assessment committees 

to influence decisions in their favour and according to Article 53 of the TBL, such a 

behaviour may lead to the submitted bid being nullified and the responsible bidder fined 

(PRC, 2000). In this regard, the GPL and TBL prescribe that public procurement must be 

conducted in accordance with the principles of openness, transparency, fairness, 

competition, impartiality and good faith (Weishaar, 2010:408; Bovis & Hu, 2011:16). 

 

Article 9 of the TBL prescribes that procuring entities must have sufficient funds before 

embarking on the procurement process (PRC, 2000). Furthermore, Article 12 of the TBL, 

2000 provides that procuring entities may make use of intermediary agencies to carry out 

public procurement activities of their behalf; however, the agency must undertake such 

procurement within the confines of the TBL and based on the scope authorised by the 

relevant procuring entity (PRC, 2000). 

 

4.3.4.2 Procurement principles 

 

Article 5 of the TBL, 2000 prescribes that the Chinese public procurement must conform to 

the principles of openness, fairness, impartiality and good faith (PRC, 2000). According to 

Rothery (2003:379), Chinese public sector endeavours to conduct its public procurement in 

compliance with the principles of openness, fairness, transparency, competition, 

impartiality and integrity through making bidders compete on price and compromise is not 

made on the quality of goods and services being procured. To this, Weishaar (2010:408) 

and Gong and Zhou (2015:67) add that the GPL and TBL prescribe the principles with 

which procurement in public institutions must comply and these include fairness, integrity, 

transparency, justice, competitiveness and credibility. Notwithstanding these principles 

prescribed in the public procurement laws, Gong and Zhou (2015:65) assert that 

procurement corruption has soared in the Chinese public sector. In this regard, Gong and 

Zhou (2015:64) are of the view that public procurement regulation needs to be 

strengthened in order to foster competition and curtail corrupt activities. 
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To enhance transparency and accountability, China has adopted e-procurement which 

enables communication between public institutions and the potential bidders through the 

internet and such is accessible to the public at large (Wang & Li, 2014:913). Thus, from the 

above, it is apparent that the Chinese public procurement is not operating in vacuum, but 

guided by certain principles which all public institutions must abide by, failing which such 

procurement would not be in accordance with the procurement laws of China. 

 

4.3.4.3 Procurement procedure 

 

According to US-China Business Council (USCBC, 2012), Chinese public institutions follow 

similar procurement procedures and process, irrespective of whether the procurement is 

undertaken under the TBL or the GPL. The procurement procedures for the Chinese public 

procurement are outlined in the GPL and the TBL (Rothery, 2003:382).  

 

According to Gong and Zhou (2015:67), Open Tendering procedure is the mandatory 

procurement procedure which all Chinese public institutions must follow when procuring 

goods or services that fall within a set threshold. To this, Rothery (2003:379), USCBC 

(2012) and Gong and Zhou (2015:67) add that this procurement procedure entails 

advertising a procurement opportunity publicly for the participation of all potential bidders 

who are of the view that they qualify with the set requirements. Furthermore, Gong and 

Zhou (2015:67) state that this procedure is compulsory since it attracts many potential 

bidders, thereby enhancing competition in the public procurement process. According to 

Chong (2020:174), this procedure also has a potential of igniting interest for participation 

and may increase competition in potential bidders. Furthermore, Liu et al. (2016:703) argue 

that this procedure is effective in achieving “value for money in the procurement process”, 

particularly in Public-Private Partnerships. 

 

Another procurement procedure which the Chinese public institutions may follow is the 

Selective Tendering which entails selecting a number of potential service providers 

providing the required service to submit proposals (Gong & Zhou, 2015:67; USCBC, 2012). 

Similar to the Open Tending procedure, Gong and Zhou, (2015:67) assert that the selective 

tendering process must be competitive, thus a minimum of three proposals must be 

obtained before proposals received from the potential service providers can be evaluated. 
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The Chinese public procurement laws also permit the use of Competitive Negotiation, 

which is only used in instances of a failed tender process, whereby technical specifications 

and process are negotiated with specific potential service providers in accordance the 

predetermined criteria (Rothery, 2003:382, USCBC, 2012). Based on the nature of this 

procurement procedure, it is argued that if not managed properly through stringent controls 

and circumstance under which it may be used, procuring entities or the outsourced 

intermediary procurement agencies may exploit it and create failed procurement process 

knowing that they would approach certain service providers and this could give rise to 

corrupt activities. 

 

According to Rothery (2003:382), USCBC (2012) and Gong and Zhou (2015:67), public 

institutions in China may also procure goods and services following the Single Source 

procurement which may only be used if there is only one supplier for the required goods or 

services or in cases or emergency. Chong (2020:175) cautions that since both the 

Competitive Negotiation and Single Source procurement procedure are used is exceptional 

circumstance, procurement approval through them is only delegated to specific high level 

public officials in order to manage their abuse. Furthermore, Gong and Zhou (2015:67) 

assert that Competitive Negotiation and Single Source procurement procedures do not 

promote competition and should thus only be used in inevitable situations. 

 

The last procurement procedure that can be used by public institutions in China is the 

Request for Quotation, which according to Rothery (2003:382) is used for procurement of 

goods with identical standards and specification. When using this procedure, public 

institutions need to request quotations from many potential service providers in order to 

maintain competitiveness of the process (Gong & Zhou, 2015:67). 

 

In the Chinese public procurement, the successful bidder is determined by lowest price 

offered, good business reputation and better or quality service offered (Gong & Zhou, 

2015:67). Furthermore, Chong (2020:174) asserts that whenever public institutions 

undertake procurement, value for money must always be derived. 
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4.3.4.4 Procurement structures and oversight authorities 

 

According to Article 37 of the BTL of 2000, bids received in response to the published 

tender must be evaluated by the Bid Assessment Committee, which is composed of a 

prescribed number made of representative of the tenderer and experts in the related 

technological and economic fields (PRC, 2000). To this, ADB/OECD (2006) add that if the 

procuring entity decided to make use of the intermediary procurement agency, such 

agency will form its Bid Assessment Committee, within the confines of the public 

procurement laws and evaluate the bids. Rothery (2003:381) points out that the evaluation 

of bids in the Chinese public procurement takes place in two stages, wherein the first stage 

entails the opening and reading out of all the bids received in the presence of the bidders’ 

representatives and the second stage is done in confidence and entails a detailed 

evaluation of the technical and financial proposals. 

 

According to Rothery (2003:383), People’s Republic of China does not have an established 

central and independent body to oversee public procurement, instead, the GPL designates 

the Ministry of Finance and the Government Procurement Regulatory Authority at the 

central government level and finance departments at the local level to ensure that 

procurement practices are implemented in accordance with the prescribed laws and 

processes. In this regard, the GPL outlines the responsibilities of the Government 

Procurement Regulatory Authority as follows: 

 

• “enforcement of laws and regulations; 

• implementation of methods and procedures; and 

• ensuring professional qualifications and ethical performance of procurement 

personnel” (Rothery, 2003:383; ADB/OECD, 2006). 

 

Furthermore, the Government Procurement Regulatory Authority also provides an 

administrative review on public procurement complaints that could not be resolved by the 

procuring entity. However, the unavailability of an effective appeals process is one of huge 

challenges to building a competitive procurement system in the China (USCBC, 2012). 
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4.3.4.5 Procurement controls 

 

According to Mwemezi (2013:15), public procurement has a significant impact on the 

achievement of Government’s socio-economic goals and it thus needs to be managed 

properly. To this, Rothery (2003:371) and Wang and Li (2014:901) add that public 

procurement is the tool through which Government delivers services to the public and this 

entails spending huge sums of money which makes it vulnerable to corruption resulting in 

Government’s inefficiency. Furthermore, Weishaar (2010:406-407) asserts that to contain 

malpractices such as bid rigging, governments need to have proper procurement systems 

and laws that promote competition. In this regard, Mwemezi (2013:15) accentuates that 

public officials involved in the acquisition of goods or services need to good stewards for 

public funds, desist from corrupt activities, exercise openness and comply with the public 

procurement legislative framework and applicable processes and procedures. To curb the 

incidences of corruption, the Chinese Government set up a website, accessible by the 

public in which any bid objections are published (Gong & Zhou, 2015:67).  

 

Article 32 of the TBL, 2000 prohibits bidders from engaging in any collusion with other 

bidders, offering bribes to other bidders or bid assessment committees to influence 

decisions in their favour, failing which their bids will be nullified and they will be fined, in 

accordance with Article 53 of the TBL (PRC, 2000). Furthermore, ADB/OECD (2006) 

provides that bidders found to having engage in public procurement malpractices are 

blacklisted and barred from conducting business with Government, temporarily or 

permanently. Thus, with these control measures, it is hoped that bidders would be 

discouraged to engage in corrupt activities which may taint their reputation, instead, they 

will compete fairly for government procurement opportunities. Furthermore, to enhance 

transparency and accountability, China has adopted e-procurement which enables 

communication between public institutions and the potential bidders through the internet 

and such is accessible to the public (Wang & Li, 2014:913). According to ADB/OECD 

(2006), the procuring entities and the intermediary procurement agencies are required to 

keep public procurement pertaining to the description of the procurement method, the 

evaluation criteria and the reasons for inviting and selecting a supplier for a period of fifteen 

years.  
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To enhance the public’s understanding of government procurement process and applicable 

legislation, China conducts regular education and awareness sessions (Gong & Zhou, 

2015:67). With this control measure, it is argued that potential bidders are not only 

capacitated on the procurement processes with aim to increase their chances of securing 

government contracts, but they also get to be empowered in understanding what their 

responsibilities and obligations are in government procurement and this may assist them to 

refrain from being accomplices to public procurement malpractices, as they would be 

aware of the impact and consequences for such actions. 

 

Another control measure in place in the Chinese public sector is the requirement to have 

the bids opened publicly in the presence of the bidder representatives (Rothery, 2003:381). 

Thus, it is argued that this requirement enhances transparency and integrity in the public 

procurement process since the bidder that ultimately gets to be appointed is the one who 

met the bid submission due date and time. Article 44 of the TBL, 2000 prohibits public 

officials to have any contact with the bidders privately, accept gratuities or engage in 

situations that may be perceived as conflict of interest (PRC, 2000). Furthermore, Article 65 

of the TBL, 2000 provides that bidders or any persons have the right to challenge the 

decision made by the procuring entity or lodge a complaint to the relevant administrative 

supervision department if they believe that the procurement process was not in accordance 

with the provisions of the applicable laws (PRC, 2000). 

 

According to ADB/OECD (2006), procuring entities and the intermediary procurement 

agencies have the responsibility to train their officials on public procurement. Furthermore, 

procurement officials are rotated frequently to prevent them from being too familiar with the 

suppliers as this could give rise to possible corrupt activities (ADB/OECD, 2006).  

 

4.3.5 Public procurement practices: Ghana 

 

The public procurement review conducted in 2006 identified numerous inefficiencies and 

malpractices in the Ghanaian public procurement, which amongst others was the lack of 

qualified procurement officials, incorrect interpretation and application of some provisions 

of the procurement laws, lack of clear procedures for emergency procurement, lack of 

training institutions, poor record management, poor handling of supplier complaints, poor 

contract management and poor procurement planning (Osei-Tutu et al., 2011:3). Adusei 
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and Awunyo-Vitor (2015:40) argue that inefficiencies in public procurement deprived the 

country to achieve value for money and increased abuse of public funds and this has been 

detrimental to the Ghanaian economy. 

 

According to Adusei and Awunyo-Vitor (2015:40), public procurement in Ghana accounts 

for 50%-70% of the national budget. Thus, due to its magnitude Adusei and Awunyo-Vitor 

(2015:49) and Nnawulezi (2018:339) assert that public procurement must be highly 

regulated to ensure transparency, accountability and value for money. 

 

4.3.5.1 Procurement legislation and guidelines 

 

The Ghanaian public procurement system neither had legislative framework to guide the 

procurement process nor expertise to develop public procurement policy (Aigheyisi & 

Edore, 2015:114). However, after its independence, Government formulated policies to 

rationalise public financial management practices and regulate public procurement and this 

led to the enactment of the Contract Act of 1960, Ghana Supply Commission Act 1990 by 

PNDC law 245, Ghana National Procurement Agency Decree 1976 (Adusei & Awunyo-

Vitor, 2015:40; Ibrahim et al., 2017:377). Despite the availability of these instruments to 

guide public procurement, Adusei and Awunyo-Vitor (2015:40) argue that the public sector 

was thwarted by lack of transparency and corruption, which resulted in the non-

achievement of value for money by public institutions. Due to inefficiencies experienced in 

public procurement, Ghana commenced with the procurement reforms in 1996, with the 

aim to safeguard the integrity of the public procurement system and improve the general 

financial management and ensure that public procurement is fair, transparent and efficient 

(Sarfo & Baah-Mintah, 2013:92; Adusei & Awunyo-Vitor, 2015:40-41; Aigheyisi & Edore, 

2015:114). The procurement reform process led to the enactment of the Public 

Procurement Act 663 of 2003, whose objective was to ensure sound procurement 

practices, ethics and the standardisation of procurement activities in the Ghanaian public 

sector (Adusei & Awunyo-Vitor, 2015:40). To this, Berko-Aidoo (2018:2) adds that the 

Public Procurement Act, 2003 aimed to ensuring that public procurement was conducted in 

a manner that is economic, competitive, honest, equitable and that there was efficient use 

of public funds and that those involved in the process were accountable. Thus, the Public 

Procurement Act 663 of 2003, is currently the principal legislation governing public 

procurement in Ghana but it is complemented by procurement regulations and 
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administrative instructions (Ibrahim et al., 2017:377). Therefore, upon the enactment of the 

Public Procurement Act 663 of 2003, the Contract Act of 1960, Ghana Supply Commission 

Act 1990 by PNDC law 245, Ghana National Procurement Agency Decree 1976 and other 

instruments were repealed (Sarfo & Baah-Mintah, 2013:92). 

 

Section 15(1) of the Public Procurement Act 663 of 2003 places the responsibility and 

accountability for the sound implementation of the Act on the Head of any procuring entity 

and any public official delegated to take action or follow an instruction as may be issued by 

the Minister of the Public Procurement Board. Furthermore, section 16(4) of the Public 

Procurement Act 663 of 2003 stipulates that the Heads of the procuring entities are 

responsible for ensuring that the Act is complied with and are further accountable for any 

procurement approval made inconsistent with the provisions of the Act, in their respective 

entities. According to Berko-Aidoo (2018:17) and Larbi et al. (2019:118), the Ghanaian 

public officials lack the necessary skills to properly implement public procurement 

practices. Thus, to ensure compliance with the Act, Sarfo and Baah-Mintah (2013:98) and 

Adusei and Awunyo-Vitor (2015:49) assert that public officials should be trained on the 

provisions of the Act and the repercussions for contravention thereof. According to Berko-

Aidoo (2018:8), compliance with the Act can be achieved if public officials and the service 

providers are capacitated on the public procurement rules and they are determined to 

refrain from abusing the procurement system. 

 

Scholars such as Adusei and Awunyo-Vitor (2015:41) and Berko-Aidoo (2018:3) 

accentuate that since public goods or services are acquired using large sums of funds, this 

makes it susceptible to fraud and corruption wherein public officials and external individuals 

get tempted to divert public funds for personal gain. In this regard, Berko-Aidoo (2018:2) 

states that governments of different countries enacted procurement laws to safeguard and 

achieve the effective and efficient utilisation of public funds. To minimise incidents of 

corrupt activities, section 32 of the Public Procurement Act, 2003 provides that procuring 

entities must reject bids or quotations from potential service providers who offer any form of 

enticement to the public officials in respect of that procuring entity’s procurement 

proceedings. Furthermore, section 3(q) gives the Public Procurement Board powers to 

conduct an investigation into any service providers for dereliction of their contract 

obligations specified in the Act, provision of any false information or committing any acts of 

corruption in respect of public procurement. In addition, section 92 of the Public 
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Procurement Act, 2003 states that contravention of the provisions of the Act is a criminal 

offence which is punishable by law. To safeguard the interests of the public, the Public 

Procurement Act, 2003 in section 80 gives service providers an authority to lodge 

complaints with the Public Procurement Board, should they be of the view that the 

procurement process was not procedurally undertaken. 

 

To guide the implementation of the Public Procurement Act, 2003, section 97 gives the 

Minister powers to issue regulations in consultation with the Public Procurement Board. 

Based on this policy provision, Ghana issued the Public Procurement Regulations in 2004. 

Therefore, the Regulations aimed at providing detailed guidelines and procedures to be 

followed by public institutions when procuring goods and services to execute their 

respective mandates. 

 

According to Regulation 44 of the Public Procurement Regulations of 2004, the Ghanaian 

public procurement must be conducted following the competitive tendering process and 

must adhere to the procurement thresholds as set out by the Public Procurement Board. In 

initiating the procurement process, Regulation 33 of the Public Procurement Regulations, 

2004 requires procuring entities to comply with the established procurement processes, 

ensure that funds are available for the particular procurement and that procurement 

undertaken is in accordance with the approved procurement plan (PPA, 2004). 

Furthermore, Regulation 32(2) requires procuring entities to record and submit to the 

Public Procurement Board reports of attempts of inducements aimed at influencing the 

procurement process, from suppliers. 

 

To augment the PPA and its Regulations, the Public Procurement Board developed the 

Public Procurement Manual which was intended at providing uniform procedures for the 

acquisition of goods or services and asset disposal in the Ghanaian public sector. This 

manual also aimed to ensure that public procurement is consistent, transparent and those 

implementing procurement practices are accountable (PPA, 2006). 

 

4.3.5.2 Procurement principles 

 

Since the acquisition of public goods or services entails incurring high expenditure, Adusei 

and Awunyo-Vitor (2015:40) assert that it must be conducted in accordance with the 
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principles of “high quality service, economy and efficiency and fairness in competition”. 

According to Sarfo and Baah-Mintah (2013:93), the Public Procurement Act, 2003 

emulates the UNCITRAL public procurement principles, thus, public procurement in Ghana 

ensures “transparency and accountability” in the use of funds by public officials. In this 

regard, section 2 of the PPA, 2003 establishes the Public Procurement Board with the aim 

to ensure that the Ghanaian public funds are used in a prudent and economic manner and 

there is fairness, transparency and impartiality in public procurement. Thus, Kusi et al. 

(2014:265) accentuate that Public Procurement Act, 2003 aims to prescribe rules, 

procedures to be followed and ethics to be upheld when goods or services are procured by 

public institutions. Furthermore, public procurement legislation ensures efficiency in the 

manner in which public funds are utilised and that the procurement process is free from 

any form of discrimination, it is transparent, fair and public officials are accountable (Osei-

Tutu et al., 2011:1; Kusi et al., 2014:265; Sarpong et al., 2017:714). 

 

According to scholars such as Osei-Tutu et al. (2010:245) and Sarfo and Baah-Mintah 

(2013:97), the promulgation of the Public Procurement Act, 2003 was the much needed 

intervention in the Ghanaian public sector and it brought about fairness, transparency, 

competition, accountability in public procurement, which has led to improved confidence in 

dealing with public institutions. This notion is shared by Ibrahim et al. (2017:377) who 

assert that the effective application of the PPA, 2003 could result in transparency, 

accountability and “value for money” in the Ghanaian public sector. Furthermore, Ameyaw 

et al. (2015:10) accentuate that proposals of quotations received during the procurement 

process must be evaluated in a transparent, fair and objective manner. Over and above the 

procurement principles adopted in the Ghanaian public sector, Ibrahim et al. (2017:377) 

add that public officials must maintain professionalism in performing their procurement 

duties. 

 

4.3.5.3 Procurement procedure 

 

Adusei and Awunyo-Vitor (2015:40) accentuate that whenever the procurement of goods or 

services is undertaken by public institutions, they must follow the applicable procedures. In 

this regard, the invitation for bids shall be published in the media as prescribed by section 

47 of the PPA, 2003.  
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In section 35, the PPA, 2003 prescribes that government institutions must procure goods or 

services using the competitive tendering. Competitive tendering entails openly advertising 

the bid for access to all parties who may be interested in participating. Abdulai (2017:23) 

asserts that competitive tendering is meant to ensure that numerous potential service 

providers are provided with an opportunity to compete for government works and that in the 

process, contract is awarded to the most competent service provider.  

 

However, according to Adusei and Awunyo-Vitor (2015:41), public procurement is 

vulnerable to corruption and public and private sector collude and divert public funds for 

personal gain. To this, Abdulai (2017:23) adds that the Ghanaian public procurement 

practices are clouded by fraudulent activities which result in the overlooking of competent 

service providers by public institutions.  

 

Although the Public Procurement Act, 2003 prescribes the use of competitive tendering, it 

further provides a leeway that if it is impractical to follow the prescribed competitive 

tendering, public institutions must provide motivation to justify such deviation. The other 

procedures available for use by procuring entities are restricted tendering, single source 

procurement and request for quotation.  

 

According to section 38 of the Public Procurement Act, 2003, public institutions may use 

the restricted tendering for efficient and economic reasons, subject to the approval of the 

process by the Public Procurement Board. The use of the restricted tendering is only 

applicable when there is a limited number of suppliers of particular goods or services or 

“the time and cost required to examine and evaluate a large number of tenders is 

disproportionate to the value of the goods, works or services to be procured” (Public 

Procurement Act 663 of 2003). When the restricted tendering method is used, the 

procuring entity must ensure that it is free of any discrimination and the process is still 

competitive (Public Procurement Act 663 of 2003). In this regard, Regulation 39(2) of the 

Public Procurement Regulations prescribes that the shortlist of potential service providers 

should comprise of a minimum of three and a maximum of six capable suppliers. In 

addition, Regulation 39(3) of the Public Procurement Regulations, 2004 requires that 

suppliers on the standing list of restricted suppliers be rotated in order to avoid unfair 

discrimination (PPA, 2004). Furthermore, the Public Procurement Act, 2003, requires the 

procuring entity to publish the notice of restricted tendering in the Public Procurement 
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Bulletin. Thus, even in the event of not following the competitive tendering process, the 

Public Procurement Act and its regulations still require that the procurement process 

remains competitive and transparent. 

 

Another procedure that may be followed in procuring goods and services by public 

institutions is the single source procurement. Section 40 of Public Procurement Act, 2003 

provides that this procurement procedure may be used under the following circumstances, 

amongst others: 

 

• where goods, works or services are only available from a particular supplier or 

contractor, or if a particular supplier or contractor has exclusive rights in respect of 

the goods, works or services and no reasonable alternative or substitute exists; 

• where there is an urgent need for the goods, works or services and engaging in 

tender proceedings or any other method of procurement is impractical due to 

unforeseeable circumstances giving rise to the urgency which is not the result of 

dilatory conduct on the part of the procurement entity; or 

• where owing to a catastrophic event, there is an urgent need for the goods, works or 

technical services, making it impractical to use other methods of procurement 

because of the time involved in using those methods. 

 

Despite the use of the single source procurement, Regulation 41(2) of the Public 

Procurement Regulations, 2004 prescribes that public institutions must conduct a formal 

evaluation process of the proposal or quotation in order to ascertain acceptability before 

the contract can be awarded (PPA, 2004). Quashie (2017:112) argues that single source 

procurement procedure could be abused by public officials and perpetuate uncompetitive 

procurement and thus assert that when it used, there must be multiple levels of approval. 

 

Under section 42, the Public Procurement Act of 2003 also permits the use of request for 

quotation method. This procedure is applied in instances where the contract amount of 

goods or services being procured is less than a particular threshold as prescribed or 

selection of the bidders does not involve the evaluation of their technical expertise. Of 

particular importance is that section 43 of the Public Procurement Act of 2003 requires that 

quotations must be requested from as many potential service providers as possible with 

the aim to obtain a minimum of three quotations. In this regard, the request for quotation 
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method must maintain competitiveness of the procurement process. Furthermore, Ameyaw 

et al. (2015:10) assert that the evaluation of proposals or quotations must be conducted in 

a fair, transparent and unbiased manner. Regulation 43(10) of the Public Procurement 

Regulations prescribe that procuring entities must award the contract to the lowest 

evaluated quotation on condition that it is substantially responsive and complied with all 

specified requirements. 

 

Despite the availability of the Public Procurement Act and its Regulations, the study 

conducted by Ameyaw et al. (2012:62-63) revealed that public officials in Ghana did not 

follow the prescribed procurement procedures and were thus contravening the public 

procurement laws. In this regard, Ameyaw et al. (2012:63) are of the view that public 

officials, consultants and suppliers need to be trained in order to have a better 

understanding of the procurement process and procurement laws.  

 

4.3.5.4 Procurement structures and oversight authorities 

 

Before Ghana commenced with its procurement reforms, the Ghana Supply Commission 

and National Procurement Agency were established to guide the public procurement; 

however, these institutions did not provide oversight functions to ensure effective 

implementation of the procurement laws (Adusei & Awunyo-Vitor, 2015:42), but only 

procured all public goods and services on behalf of the state (Berko-Aidoo, 2018:2). As a 

result, Adusei and Awunyo-Vitor (2015:42) argue that the absence of an oversight body 

over public procurement resulted in lack of co-ordination of the procurement process, 

contravention of procurement laws and procedures and lack of accountability. Thus, due to 

these shortcomings, a need was identified to embark on procurement reforms to ensure 

that public procurement was conducted in an “efficient, fair and transparent” manner 

(Adusei & Awunyo-Vitor, 2015:42). In this regard, the Public Procurement Act, 2003 was 

passed to govern public procurement and disposal of state assets. 

 

Section 1 of the Public Procurement Act, 2003 established the Public Procurement Board 

which is responsible to provide oversight over the Ghanaian public procurement to ensure 

that it is conducted in a manner that is economical, efficient, transparent and fair (Public 

Procurement Act 663 of 2003; Aigheyisi & Edore, 2015:114). According to section 2 of the 

PPA, 2003, Public Procurement Board is responsible for performing the following functions: 
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• “make proposals for the formulation of policies on procurement; 

• ensure policy implementation and human resource development for public 

procurement; 

• develop draft rules, instructions, other regulatory documentation on public 

procurement and formats for public procurement documentation; 

• monitor and supervise public procurement and ensure compliance with statutory 

requirements; 

• have the right to obtain information concerning public procurement from contracting 

authorities; 

• establish and implement an information system relating to public procurement; 

• publish a monthly Public Procurement Bulletin which shall contain information 

germane to public procurement, including proposed procurement notices, notices of 

invitation to tender and contract award information; 

• assess the operations of the public procurement processes and submit proposals for 

improvement of the processes; 

• present annual reports to the Minister on the public procurement processes; 

• facilitate the training of public officials involved in public procurement at various 

levels; 

• develop, promote and support training and professional development of persons 

engaged in public procurement and ensure adherence by the trained persons to 

ethical standards; 

• advise Government on issues relating to public procurement; 

• organise and participate in the administrative review procedures in accordance with 

this Act; 

• plan and co-ordinate technical assistance in the field of public procurement; 

• maintain a register of procurement entities and members of and secretaries to 

tender committees of public procurement entities; 

• maintain a data base of suppliers, contractors and consultants and a record of prices 

to assist in the work of procurement entities; 

• investigate and debar from procurement practice under this Act, suppliers, 

contractors and consultants who have seriously neglected their obligations under a 

public procurement contract, have provided false information about their 
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qualifications, or offered inducements of the kind referred to in section 32 of this Act; 

• maintain a list of firms that have been debarred from participating in public 

procurement and communicate the list to procurement entities on a regular basis; 

• hold an annual forum for consultations on public procurement and other related 

issues; 

• assist the local business community to become competitive and efficient suppliers to 

the public sector; and 

• perform such other functions as are incidental to the attainment of the objects of this 

Act” (Public Procurement Act 663 of 2003). 

 

Although the Public Procurement Board has been established to oversee public 

procurement, Ibrahim et al. (2017:377) accentuate that the responsibility for the approval, 

awards and contract management rests with the procuring entity’s tender committees. 

Thus, in addition to the Public Procurement Board which is mandated to provide oversight 

on public procurement, section 17 of the Public Procurement Act, 2003 requires each 

procuring entity to establish a Tender Committee which will make sound procurement 

decisions and ensure that all procurement activities are carried out in accordance with the 

Act. The Tender Committee is responsible for performing the following functions: 

 

• “review procurement plans in order to ensure that they support the objectives and 

operations of the entity; 

• confirm the range of acceptable costs of items to be procured and match these with 

the available funds in the entity’s approved budget review the schedules of 

procurement and specifications and also ensure that the procurement procedures to 

be followed are in strict conformity with the provisions of this Act, its operating 

regulations and guidelines; 

• ensure that the necessary concurrent approval is secured from the relevant Tender 

Review Board, in terms of the applicable threshold of this Act, prior to the award of 

the contract; 

• facilitate contract administration and ensure compliance with all reporting 

requirements under this Act; and 

• ensure that stores and equipment are disposed of in compliance with this Act” 

(Public Procurement Act 663 of 2003). 
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Another crucial structure in the Ghanaian public procurement is the Tender Evaluation 

Panel, which section 19 of the Public Procurement Act, 2003 prescribes that it must be 

appointed to evaluate tenders in accordance with the published evaluation criteria and 

assist the Tender Committee in its work. Furthermore, section 20 of Public Procurement 

Act, 2003 provides for the establishment of the Tender Review Boards, which are 

responsible for performing the following functions: 

 

• “in relation to the particular procurement under consideration, review the activities at 

each step of the procurement cycle leading to the selection of the lowest evaluated 

bid, best offer, by the procurement entity in order to ensure compliance with the 

provisions of this Act and its operating instructions and guidelines; 

• give concurrent approval or otherwise to enable the procurement entity continue with 

the procurement process; 

• furnish the Board with reports in a prescribed format; 

• participate in public procurement fora; and 

• review decisions of heads of entities in respect of a complaint” (Public Procurement 

Act 663 of 2003).  

 

4.3.5.5 Procurement controls 

 

According to scholars such as Adusei and Awunyo-Vitor (2015:41), Koul et al. (2017:101) 

and Berko-Aidoo (2018:3), Government spends huge sums of money to purchase goods or 

services to meet needs of the citizens and this makes it vulnerable to malpractices such as 

fraud and corruption. In this regard and as demonstrated in Chapter 2 that people 

entrusted with serving the public may deviate from their call of duty and divert the state 

resources for personal gain, it is therefore important that controls are put in place to ensure 

that public funds meant for acquiring goods or services are utilised in an economic manner 

and for the purpose for which they are intended.  

 

According to section 21 of the Public Procurement Act, public institutions in Ghana must 

prepare procurement plans depicting their procurement requirements for each year, 

estimated costs, procurement method and timelines for procurement. With this control 

measure, it can be argued that it aims to ensure that procurement needs are aligned to the 
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allocated budget and procurement methods to be used are also known in advance to curb 

any divergences which may result in policy contraventions. To this, Adusei and Awunyo-

Vitor (2015:42) add that to curb public procurement malpractices, Ghana has employed 

measures such the implementation of anti-corruption strategies, code of conduct for public 

officials and monitoring of expenditure ceilings for public institutions. According to Ameyaw 

et al. (2012:62), most of the non-compliances in the public procurement of Ghana are as a 

result of low interaction between the procuring entities and the Public Procurement Board. 

 

Another mechanism adopted by the Ghanaian Government is prescribing in section 26 of 

the Public Procurement Act, 2003 that communication between the potential service 

providers and the public institutions must be in writing. With this requirement, it can be 

argued that it is meant to enhance transparency and ensure that potential bidders are 

given the same information so that they fairly compete for procurement opportunities. 

Furthermore, section 28 of the Public Procurement Act requires that records of public 

procurement proceedings must be maintained.  

 

According to section 2(j) of the Public Procurement Act, 2003, the Public Procurement 

Board is responsible for training of public officials on public procurement. However, the 

study conducted by Adusei and Awunyo-Vitor (2015:49) revealed that the Ghanaian public 

officials needed more training on public procurement in order to provide them with the 

necessary skills to effectively and efficiently conduct public procurement and ensure 

compliance with procurement laws and procedures. Furthermore, the study also revealed 

that the Tender Committee members lacked essential skills and training in public 

procurement, a situation which may jeopardise the procurement process (Adusei & 

Awunyo-Vitor, 2015:49). Berko-Aidoo (2018:17) and Larbi et al. (2019:118) also found that 

procurement public officials in Ghana lacked the necessary skills to properly implement 

public procurement practices. In this regard, Ameyaw et al. (2012:63), Sarfo and Baah-

Mintah (2013:98) and Adusei and Awunyo-Vitor (2015:49) advocate that public officials 

should be capacitated on the provisions of the Public Procurement Act of 2003. 

Furthermore, Berko-Aidoo (2018:8) posits that compliance in public procurement can be 

achieved when public officials align their goals with those of the state and when they 

together with the service providers are familiar with the rules and desist from partaking in 

any form of abuse of the public procurement system.  
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Section 78 of the Public Procurement Act, 2003 gives suppliers the right to challenge public 

institutions by lodging complaints should they believe that the procurement process was 

procedurally flawed and have as a result suffered a loss. To ensure that the rights of the 

potential bidders are protected, Ameyaw et al. (2012:63) posit that public institutions must 

implement punitive measures to discourage public officials from deliberately circumventing 

the procurement laws and abuse the procurement process. Since public procurement 

malpractices typically involve collusion between public officials and service providers, 

section 2(q) of the Public Procurement Act, 2003 provides for the debarment of service 

providers for failure to comply with the provisions of the Act and dereliction of their 

procurement obligations. Furthermore, section 92(1) of the Public Procurement Act, 2003 

states that contravening the Act is an act of misconduct which is punishable by law.  

 

4.3.6 Public procurement practices: Kenya 

 

The public procurement system in Kenya evolved from operating without any regulations in 

the 1960s to be regulated by Treasury circulars in the 1970s to 1980s (Aigheyisi & Edore, 

2015:116). To this, scholars such as Mwangi and Kariuki (2013:66) and Mukoruru and 

Iravo (2014:534) add that the procurement circulars issued by Treasury augmented the 

Supplies Manual which was used to direct public procurement. According to Mwangi and 

Kariuki (2013:67), the past Kenyan public procurement system had inadequacies and did 

not provide for any reprisal for the contravention of the Supplies Manual, except for the 

institution of an internal disciplinary action. Due to these shortcomings, the procurement 

rules were not adhered to and the recording of procurement transactions was poor that in 

some instances such records were non-existent (Mwangi & Kariuki, 2013:67; Nyagah & 

Mugambi, 2014:71). Furthermore, Mwangi and Kariuki (2013:67) Nyagah and Mugambi 

(2014:71) argue that the public procurement system of Kenya lacked fairness and 

transparency. 

 

4.3.6.1 Procurement legislation and guidelines 

 

Due to the inefficiencies in the Kenyan public procurement, government procurement 

reforms commenced in 2000 and this process led to the enactment and adoption of the 

Public Procurement and Disposal Act 3 of 2005 (PPDA) and the Public Procurement and 

Disposal Regulations, 2006, which became applicable on 01 January 2007 (Mwangi & 
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Kariuki, 2013:67; Ombuki et al., 2014:4). The Public Procurement and Disposal Act 3 of 

2005 and the Public Procurement and Disposal Regulations, 2006 were subsequently 

amended by the Public Procurement and Disposal Act 33 of 2015 and Public Procurement 

and Asset Disposal Regulations, 2020. According to Aigheyisi and Edore (2015:116), the 

Kenyan public procurement transformation was intended to deal with flaws such as misuse 

of public resources and corruption, among other things. To this, Nyagah and Mugambi 

(2014:71) state that Kenya undertook public procurement reforms to enhance 

“accountability, transparency and value for money” in the Kenyan Government. In this 

regard, Amemba et al. (2013:42) and Gesuka and Namusonge (2013:3) assert that the 

public procurement legislative framework introduced new principles and standards with 

which procurement process should be conducted in Kenya. 

 

According to Gesuka and Namusonge (2013:4) dominant contributors to public 

procurement inefficiencies are poor procurement planning, delayed supplier payments, 

corruption, poor training and limited access to information. This notion is concurred by 

Kioko and Were (2014:2) who argue that despite the Kenyan public procurement reforms, 

corrupt practices in Kenya occur in public institutions. The study conducted Gesuka and 

Namusonge (2013:9) revealed that procurement by Kenyan public institutions lacked 

openness, honesty, fairness, confidentiality, transparency and accountability which are 

essential for corporate image. 

 

Section 227(1) of the Constitution of Kenya requires public institutions to conduct 

procurement in line with the “principles of fairness, equity, transparency, competitiveness 

and cost-effectiveness”. Furthermore, section 227(2) of the Constitution of Kenya provides 

for the development of a legislative framework within which public procurement and asset 

disposal must be implemented, in line with all or any of the following: 

 

• “categories of preference in the allocation of contracts;  

• the protection or advancement of persons, categories of persons or groups 

previously disadvantaged by unfair competition or discrimination;  

• sanctions against contractors that have not performed according to professionally 

regulated procedures, contractual agreements or legislation; and  

• sanctions against persons who have defaulted on their tax obligations, or have been 

guilty of corrupt practices or serious violations of fair employment laws and 
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practices” (Constitution of Kenya). 

 

Furthermore, section 232 of the Constitution of Kenya requires public officials to uphold 

high ethical standards and ensure that state resources are used in an effective, efficient 

and economic manner. In executing their duties, the Constitution of Kenya further 

prescribes that public officials must be prompt, impartial and accountable.  

 

In accordance with section 227(2) of the Constitution of Kenya which requires the 

development of a legislative framework within which public procurement and asset disposal 

must be implemented, the Public Procurement and Disposal Act 33 of 2015 (PPDA) was 

enacted with the intention to “provide procedures for efficient public procurement and for 

assets disposal by public entities”. Section 3 of the PPDA, 2015 provides that the Kenyan 

public procurement must be guided by principles stipulated in section 10 of the Constitution 

of Kenya. The Constitution of Kenya, in section 10 prescribes the national values and 

principles of governance which the PPDA, 2015 requires to be embedded in the public 

procurement and these include, amongst others; “good governance, integrity, transparency 

and accountability, equity, inclusiveness, equality, democracy and participation of the 

people; non-discrimination and protection of the marginalised”. According to Wanyonyi et 

al. (2018:69), public institutions must ensure that procurement is fair, competitive, 

transparent and ethics are upheld by those involved in the process. 

 

To minimise the risks of corruption, section 43 of the PPDA requires public officials to 

recuse themselves from the entire procurement process should they have a conflict of 

interest in the procurement being undertaken, failing which the procuring entity may 

exercise its right to cancel the procurement or nullify the contract, if it was already 

awarded. Furthermore, section 139 of the PPDA also prescribes that procurement and 

disposal of state assets must be done in accordance with the code of ethics identified by 

the Public Procurement Authority. 

 

To guide implementation of the PPDA, the Public Procurement and Asset Disposal 

Regulations (PPADR), 2020 were issued and are currently being implemented. According 

to Nyagah and Mugambi (2014:71), the PPADR, 2020 were issued with the aim to 

“maximise efficiency and accountability, promoting competition and ensure that competitors 

are treated fairly, promoting integrity and fairness of the procedures, increasing 
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transparency and accountability and increasing public confidence in the procurement 

procedures”. 

 

In accordance with section 96 of the PPDA, 2015 which prescribes that public institutions 

must conduct public procurement through open tender, Regulation 85 of the PPADR 

requires that government tenders that fall within a particular threshold must be advertised 

widely in order to give an opportunity to all those who may have an interest to participate. 

In this regard, section 96(2) requires public institutions to advertise government tenders in 

the government tender portal, on the procuring entity’s website and publish a notice in a 

minimum of two daily newspapers. According to Regulation 223(2), all public officials must 

abide by the code of ethics developed by the Public Procurement Regulatory Authority 

(PPRA), failing which they will be committing an offence. Furthermore, section 41 of the 

PPDA, 2015 provides for the debarment of any person who has either failed to perform or 

flouted the provisions of the PPDA. 

 

Regulation 40 of the PPADR, 2020 requires public institutions to prepare procurement 

plans for each financial year. Thus, with this requirement, it is argued that when procuring 

entities strictly follow their procurement plans, they are likely to receive the required goods 

or services on time, realise savings and prevent unnecessary deviations from the 

prescribed procurement processes and procedures. Furthermore, proper preparation and 

implementation of the procurement plan enables procuring entities to initiate and conclude 

procurement process on time and there is likelihood to utilise funds earmarked for those 

projects in the same year in which they were allocated. However, according to Barasa 

(2014:51), public institutions return large sum of funds back to the national revenue due to 

their inability to spend such funds and this is attributed to lengthy procurement procedures. 

In this study, it is argued that procurement processes are generally long, particularly the 

tender procurement process; however, proper planning and timely initiation of projects 

reduce chances of inability by public institutions to spend public funds allocated for projects 

in a particular financial year. 

 

4.3.6.2 Procurement principles 

 

Section 227(1) of the Constitution of Kenya prescribes that public procurement must be 

done in accordance with a “fair, equitable, transparent, competitive and cost-effective” 
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system. The principles guiding the public administration in Kenya are also reiterated in 

section 3 of the PPDA, 2015 which provides that the Kenyan public procurement must be 

guided by principles stipulated in section 10 of the Constitution of Kenya, which prescribes 

the national values and principles of governance which include; amongst others; “good 

governance, integrity, transparency and accountability, equity, inclusiveness, equality, 

democracy and participation of the people; non-discrimination and protection of the 

marginalised” (Constitution of Kenya). 

 

Mukoruru and Iravo (2014:535) assert that public institutions must implement public 

procurement following the correct processes and practices and those involved in 

procurement processes must be accountable and prevent the misuse of public funds. 

Furthermore, public procurement must be conducted in an efficient, transparent, fair 

manner and it must be ensured that public funds are spent for the purpose which they were 

intended and in any procurement, value for money must be derived (Mukoruru & Iravo, 

2014:535). To this, Hui et al. (2011:568) add that since public institutions incur high 

expenditure acquiring public goods or services and such funds belong to the general 

public, transparency and accountability must be maintained throughout the process.  

 

Section 67 of the PPDA, 2015 prescribes that public officials must maintain confidentiality 

of the procurement proceedings and should refrain from disclosing any information relating 

the procurement being undertaken. To enhance transparency of public procurement, 

section 68 of the PPDA requires public institutions to keep record of all procurement for a 

minimum of six years.  

 

Despite the public procurement principles prescribed by the Constitution of Kenya and the 

PPDA, the study conducted by Gesuka and Namusonge (2013:9) revealed that 

procurement by Kenyan public institutions lacks openness, honesty, fairness, 

confidentiality, transparency and accountability. 

 

4.3.6.3 Procurement procedure 

 

According to Wanyonyi et al. (2018:69), public procurement is one of the apparatuses with 

which Government aims to achieve social and economic objectives of the country and it 

thus needs to be properly managed. In this regard, Amemba et al. (2013:43) assert that 
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when the procurement processes and procedures are managed properly and with cost-

effectiveness, this can have a positive impact on growth and development of the Kenyan 

economy. Furthermore, Nyagah and Mugambi (2014:70) accentuate that governments 

must establish procurement procedures and practices that will enhance public 

accountability and prevent abuse of public funds. It is for this reason that Amemba et al. 

(2013:44) add that public procurement must comply with the established processes and 

procedures in order to achieve the intended objectives. 

 

According to section 91(1) of the PPDA of 2015 and Regulation 85 of the PPADR of 2020, 

public institutions in Kenya must use the open tendering whenever procuring goods or 

services. Furthermore, section 96 of the PPDA, 2015 requires public institutions to 

advertise government tenders on the Kenyan tenders’ portal, newspapers and on the 

procuring entity’s website in order to reach a wide pool of potential service providers. With 

this policy provision, it is argued that Kenya strives to increase transparency, 

competitiveness and openness of the government procurement. This notion is accentuated 

by Ngugi and Mugo (2012:2315) who state that when public institutions disclose 

procurement information, they enhance competition and accountability. Furthermore, Ngugi 

and Mugo (2012:2318) and Amemba et al. (2013:44) assert that corruption becomes rife 

when there is lack of accountability. 

 

Notwithstanding the prescribed open tender procedure, section 91(2) provides that public 

entities may use an alternative procurement procedure provided that there are justifiable 

grounds and such procedure adheres to the provision of the PPDA. Furthermore, section 

91(3) provides that irrespective of the procurement procedure followed, the procurement 

thresholds must always be adhered to. In undertaking public procurement, Amemba et al. 

(2013:43) state that the process must be conducted with integrity and all malpractices must 

be eradicated. To this, Ngugi and Mugo (2012:2320) add that public officials involved in 

procurement must uphold ethical behaviour and fairness in order to enhance openness and 

accountability. 

 

According to section 102 of the PPDA, 2015, public institutions in Kenya may opt to use the 

restricted tendering procedure, as an alternative to the open tendering procedure, provided 

that there is evidence that are few suppliers providing the required goods or services. 

Despite the use of the restricted tendering process, section 102 prescribes that the 



177 
 

procurement opportunity must be advertised on the procuring entity’s website so that the 

process remains competitive. To enforce competitiveness of the public procurement 

process, Regulation 89 of the PPADR, 2020 also prescribes that procuring entities must 

invite bids from all known suppliers of the goods or services being procured. 

 

Another procurement procedure accepted in terms of section 103 of the PPDA, 2015 and 

Regulation 90 of the PPADR, 2020 is the direct tendering, which permits procuring entities 

to procure goods or services from a particular supplier if they have exclusive rights to such 

goods or services, there is no substitute or in there is a catastrophic event. The PPDA, 

section 103 emphasises that direct tendering must not be used to avoid competition which 

comes with other tendering procedures. Furthermore, Regulation 89 of the PPADR 

requires that a bid obtained through direct procurement procedure must be evaluated in 

accordance with the provisions of the PPDA and Regulations and the PPRA must be 

notified of contracts emanating from the direct procurement procedure within a period of 

fourteen days after the award of the contract. 

 

Subject to the established procurement thresholds, section 105 of the PPDA, 2015 and 

Regulation 91 of the PPADR of 2020 stipulate that public institutions may also procure 

goods or services using the request for quotation procurement procedure by inviting 

quotations from as many as possible suppliers in the register of service providers in order 

to ensure that the process is competitive. Furthermore, section 106 prescribes that 

whenever the request for quotation procurement procedure is used, a minimum of three 

quotations must be obtained before an evaluation can take place and the service provider 

to be awarded a procurement opportunity is the one with the lowest quotation, provided it 

complied with all requirements set out in the request for quotation. However, the PPDA 

further states that should the lowest price be above the normal market rates, the 

procurement process must be cancelled in accordance with the established procedures. 

Furthermore, Regulation 91(5) requires that procuring entities must ensure that the 

procurement process is fair, equitable and suppliers are rotated when the request for 

quotation procedure is employed. 

 

 

 

 



178 
 

4.3.6.4 Procurement structures and oversight authorities 

 

Prior to commencement of procurement reforms, the Kenyan public procurement was 

overseen by the Director of Government Supply Services under the Ministry of Finance 

who was responsible for ensuring that provisions of Supplies Manual were complied with 

(Mukoruru & Iravo, 2014:534). The Supplies Manual which was used before the 

promulgation of procurement legislation and regulations in Kenya established different 

Tender Boards which were responsible for the adjudication and award of tenders 

(Mukoruru & Iravo, 2014:534). The pronouncement of the Public Procurement and 

Disposal Act, 2015 created the Public Procurement Regulatory Authority (PPRA) as an 

autonomous body responsible for providing oversight and regulating the Kenyan public 

procurement (Ngugi & Mugo, 2012:2323; Nyagah & Mugambi, 2014:78). 

 

Section 27 of the PPDA, 2015 establishes the Public Procurement Administrative Review 

Board to review, hear and determine tendering and asset disposal disputes. In this regard, 

section 167 of the PPDA, 2015 provides that a person who has suffered a loss or damage 

as a result of breach of the PPDA and its Regulations, such person may seek recourse 

through the prescribed administrative review process, which will be attended by the Public 

Procurement Administrative Review Board (Public Procurement and Asset Disposal Act 33 

of 2015). Thus, it is argued that these structures have the potential of enforcing 

accountability by public institutions. 

 

Section 46 of the PPDA, 2015 and Regulation 28 of PPADR, 2020 require Accounting 

Officers of public institutions to ensure that an evaluation committee comprising of public 

officials with necessary expertise is established to conduct technical and financial 

evaluation of tenders for each procurement. When the evaluation committee carries out its 

functions, it is important that they do so in an independent and objective manner in order to 

ensure fairness of the process.  

 

4.3.6.5 Procurement controls 

 

According to Amemba et al. (2013:42-43), the Kenyan public procurement continues to be 

ineffective and lack transparency and such inefficiencies result in non-compliance with 

procurement laws and regulations (Gesuka & Namusonge, 2013:10). Thus, due to the 
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enormous funds involved in public procurement, the system must have adequate control 

measures (Nyagah & Mugambi, 2014:77). It is for this reason that Kenya established the 

PPRA to oversee government procurement to ensure that it is credible and is conducted in 

a fair and transparent manner and in line with the established guidelines (Amemba et al., 

2013:45). Furthermore, to enhance transparency of the public procurement, section 96 of 

the PPDA, 2015 requires public institutions to advertise government tenders on the Kenyan 

tenders’ portal, newspapers and on the procuring entity’s website in order to reach a wide 

pool of potential service providers.  

 

According to Ngugi and Mugo (2012:2314), the Kenyan public procurement activities are 

thwarted by poor-coordination, lack of open competition and transparency and this make 

the system prone to corruption. Thus, to enforce competitiveness of the public procurement 

process, Regulation 89 of the PPADR, 2020 prescribes that procuring entities must invite 

bids or quotations from as many suppliers as possible and when procurement process is 

undertaken, a minimum of three quotations must be obtained. Section 66 of the PPDA, 

2015 prescribes that public officials must not be involved in any corrupt, collusive or 

fraudulent practices or conflict of interest, in the procurement of public goods or services. 

This section further provides for the recusal from the procurement process of any person 

who has conflict of interest. Furthermore, section 67(5) provides that any person found to 

have contravened the PPDA or was involved in public procurement fraud or corruption will 

be debarred from working for Government for a period of ten years. 

 

Regulation 40 of the PPADR, 2020 requires public institutions to prepare procurement 

plans for each financial year. Thus, with this requirement, it is argued that when procuring 

entities strictly follow their procurement plans, they are likely to receive the required goods 

or services on time, realise savings and prevent unnecessary deviations from the 

prescribed procurement processes. Furthermore, to ensure that public institutions acquire 

goods or services in compliance with the established legislative framework, correct 

processes and procedures and achieve value for money, Regulation 6 of the PPADR, 2020 

provides that National Treasury must train public officials on procurement and supply chain 

management. 
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4.3.7 Public procurement practices: Nigeria 

 

The Nigerian public procurement previously did not have regulatory framework and the 

procurement practices were flawed (Akenroye, 2013:366; Aigheyisi & Edore, 2015:113, 

Olatunji et al., 2016:73). This unavailability of public procurement regulatory framework to 

guide the Nigerian procurement processes meant that public officials could use their 

discretion in implementing the procurement practices and in the process, exploited the 

situation (Akenroye et al., 2013:7). Thus, public procurement malpractices such as “lack of 

procurement planning, absence of competitive bidding and lack of transparency in the 

award of government contract, lack of accountability, inflation of contract cost through 

connivance between procuring entities and suppliers, contractors and service providers 

and other corrupt activities” thrived (Ayangade et al., 2009:1; Aigheyisi & Edore, 2015:113).  

 

The public procurement malpractices in Nigeria were so entrenched in the system that 

Government lost huge sums of money due to project abandonment and poor delivery of 

services (Adewole, 2014:26; Olayiwola & Oyegoke, 2010, as cited in Ekung et al., 

2015:201). Adewole (2014:25) asserts that the unavailability of public procurement 

regulatory framework in Nigeria made it difficult to achieve “value for money” in the 

acquisition of public goods or services. Therefore, to improve public procurement, Nigeria 

started with the procurement reforms in the early 2000s, which commenced with creation of 

the Budget Monitoring and Price Intelligent Unit (BMPIU), in the Presidency, responsible to 

oversee public procurement (Ekung et al., 2015:201; Olatunji et al., 2016:73). However, 

despite the public procurement reforms, Achua (2011:324) and Adewole (2014:26) argue 

that the Nigerian public procurement remained ineffective and was thwarted by corruption 

which was exacerbated by the absence of the regulatory framework to guide the 

procurement practices. To this, Jibrin et al. (2014:150) add that the main impediment to the 

public procurement reforms in both the developed and developing countries has been the 

non-compliance with the established laws and regulations.  

 

4.3.7.1 Procurement legislation and guidelines 

 

The Federal Republic of Nigeria is a developing country which provides for the welfare of 

the citizens and this is done through the procurement and provision of goods and services 

(Constitution Federal Republic of Nigeria, 1999). NNawulezi (2018:339) accentuates that 
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since public procurement is an economic activity which entails transacting between 

Government and the private sector, it must be regulated. In this regard, to ensure that 

public funds are utilised for the purposes intended for the development of the country as 

envisage in section 16(2) of the Constitution of Federal Republic of Nigeria, Government 

had to develop legislation and guidelines to direct the procurement of public goods or 

services, in order to ensure that the country’s policy objectives are accomplished. 

According to Nnawulezi (2018:339-338), public procurement policies and guidelines aim to 

ensure that the prescribed processes and procedures are adhered to and there is 

transparency in the manner in which public funds are spent. Therefore, as part of the public 

procurement reform process, the Public Procurement Act (PPA), 2007 was enacted to 

govern the manner in which public goods or services are acquired in Nigeria (Aigheyisi & 

Edore, 2015:113; Ekung et al., 2015:201). To guide the application of the Public 

Procurement Act, 2007, the Procurement Regulations and other guidelines were also 

issued (Aigheyisi & Edore, 2015:113). The Nigerian Procurement Regulations comprise of 

the Public Procurement Regulations for Consultancy Services, 2007 (PPRCS) and Public 

Procurement Regulations for Goods and Works, 2007 (PPRGW).  

 

4.3.7.1.1 The Constitution of the Federal Republic of Nigeria, 1999 

 

The Constitution of the Federal Republic of Nigeria is the supreme law of the country which 

aims to promote good government and the welfare of all persons in the country, in terms of 

freedom, equality and justice. In this regard and as stated in Chapter 2, paragraph 2.3.6 

that the country’s Constitution serves as a social contract which is binding to the citizens 

and the state, the Nigerian Government thus satisfies the needs of the citizens through the 

procurement and provision of goods and services, a process executed by public officials on 

behalf of the state, as provided for in section 16(2) of the Constitution of the Federal 

Republic Nigeria.  

 

The Constitution of the Federal Republic Nigeria (1999) regulates code of conduct for 

public officials and thus requires them to desist from engaging in any activity which may 

constitute conflict of interest in respect of their duties and responsibilities. Furthermore, 

according to the Constitution of the Federal Republic of Nigeria (1999), public officials are 

prohibited from accepting any gift or gratuity for granting of any favour. Therefore, in 
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executing their duties relating to procurement, the Nigerian public officials are required by 

the Constitution to uphold high ethical standards.  

 

4.3.7.1.2 Public Procurement Act No. 14 of 2007 (PPA) 

 

The Public Procurement Act, 2007 was enacted subsequent to the recommendation made 

by the World Bank after conducting the Nigerian procurement assessment in 1999, which 

revealed numerous deficiencies (Williams-Elegbe, 2015:85; Zadawa et al., 2015:108). 

Emanating from the 1999 Constitution of the of the Federal Republic of Nigeria’s, need to 

provide for the welfare of the citizens, the PPA is thus the primary legislation which 

regulates the public procurement and disposal of state assets in Nigeria (Akenroye et al., 

2013:7; Ifejika, 2018:99; Nnawulezi, 2018:338). According to scholars such as Adewole 

(2014:26), Enofe et al. (2015:1116), Olatunji et al. (2016:75) and Okotie and Tafamel 

(2021:42), the PPA seeks to ensure that “accountability, fairness, cost-effectiveness, 

professionalism, transparency, value for money, good governance and oversight” are 

embedded in the Nigerian public procurement system. To this, Williams-Elegbe (2015:95) 

adds that the PPA introduced broad rules designed to ensure that the Nigerian public 

procurement system is implemented with integrity. In this regard, section 57 of the PPA 

outlines the code of conduct for persons involved in the Nigerian public procurement and 

requires that such persons uphold the principles of “honesty, accountability, transparency, 

fairness and equity”. Furthermore, section 58 of the PPA provides that non-compliance with 

the Act constitutes a criminal act, which is punishable by law and further provides for the 

expulsion of bidders who attempt to offer bribe or influence the decision of the procuring 

authority. 

 

Section 16 of the PPA prescribes the significant principles which the Nigerian public 

procurement must adapt. Amongst others, these principles include: 

 

• “conducting public procurement in accordance with the thresholds determined by the 

Bureau of Public Procurement (hereafter referred to as the Bureau); 

• ensuring that procurement is undertaken based on the procurement plan supported 

by the availability of funds; 

• open competitive bidding is followed; 

• implementing procurement practices in a transparent, timely, equitable, competitive, 
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efficient, economic manner which achieves value for money; and 

• ensuring compliance with the applicable procedures and timelines specified in the 

PPA and as may be stated by the Bureau” (Public Procurement Act, 2007). 

 

Section 19(a) of the PPA prescribes that procuring entities must advertise and solicit for 

bids following the provisions of the Act and in accordance with the guidelines as issued by 

the Bureau. Furthermore, section 19(c) of the PPA requires public institutions to “receive, 

evaluate and make a selection of the bids received in adherence to this Act”. 

 

Section 20(2) of the PPA places the responsibility for “planning of, organisation of tenders, 

evaluation of tenders and execution of all procurements on the Accounting Officer of the 

procuring entity”, which particularly relates to the following: 

 

• “ensuring compliance with the provisions of this Act by his entity and liable in person 

for the breach or contravention of this Act or any regulation made hereunder 

whether or not the act or omission was carried out by him personally or any of his 

subordinates and it shall not be material that he had delegated any function duty or 

power to any person or group of persons; 

• constituting the Procurement Committee and its decisions; 

• ensuring that adequate appropriation is provided specifically for the procurement in 

the Federal budget; 

• integrating his entity's procurement expenditure into its yearly budget; 

• ensuring that no reduction of values or splitting of procurements is out such as to 

evade the use of the appropriate procurement method; 

• constituting the Evaluation Committee; and 

• liaising with the Bureau to ensure the implementation of its regulations” (Public 

Procurement Act, 2007). 

 

Furthermore, section 25 of the PPA requires public institutions to “advertise bids in two 

national newspapers and in the official website of the procuring entity, the website of the 

Bureau and the national procurement journal not less than six weeks before the deadline 

for submission of the bids”.  
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4.3.7.1.3 Public Procurement Regulations for Consultancy Services, 2007 

(PPRCS) 

 

According to section 44 of the PPA, public institutions may make use of the consultants’ 

services. In this regard and to guide the appointment of service providers to render 

consultancy services in public institutions, Nigeria issued Public Procurement Regulations 

for Consultancy Services in 2007. In clarifying the type of services which must be procured 

using these regulations, the “Consulting Services” are described as meaning one or a 

combination of the following: 

 

• “advisory and review services 

• pre-investment or feasibility studies; 

• design; 

• construction supervision; 

• management and related services; and 

• other technical services or special studies” (BPP, 2007a). 

 

According to Regulation 9 of the Procurement Regulations for Consultancy Services, for 

bidders to be eligible for the procurement of their consulting services by public institutions, 

they must: 

 

• “have the necessary professional and technical qualifications, managerial 

competence, bona fide reputation, financial viability, equipment and other physical 

facilities, including post-contract consultations or services (where appropriate), and 

qualified personnel to perform the contract; 

• possess the legal capacity to enter the consulting contract; 

• not be in receivership, insolvent, bankrupt or being wound-up, being suspended, or 

be the subject of any proceedings of the foregoing; 

• have fulfilled all fiscal obligations and social security contributions;  

• not have any partners/directors who have been convicted in any country for criminal 

offence related to fraudulent or corruptive practices, or criminal misrepresentation or 

falsification of facts relating to any matter; and 

• not be declared ineligible for public financed contracts” (BPP, 2007a). 
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Regulation 15 of the Public Procurement Regulations for Consultancy Services requires 

public institutions to procure goods or services within the approved budget and in 

adherence to the annual procurement plan approved by the institution’s Accounting Officer 

(BPP, 2007a). Furthermore, Regulation 91 of the Public Procurement Regulations for 

Consultancy Services states that public institutions may conduct a pre-proposal meeting 

with potential consultants with the aim of providing clarity in respect of complex projects 

and such meeting must be recorded and the minutes be furnished to potential bidders, 

including those who were not part of the meeting (BPP, 2007a). 

 

4.3.7.1.4 Public Procurement Regulations for Goods and Works, 2007 (PPRGW) 

 

In accordance with section 5 of the PPA, the Bureau issued the Public Procurement 

Regulations for Goods and Works, 2007 which applied to government procuring entities 

and all participants in public contracts, in respect of the procurement of goods and works.  

 

Regulation 11 of the Public Procurement Regulations for Goods and Works requires public 

institutions to buy public goods or services in accordance with the approved budget and in 

adherence to the annual procurement plan approved by the institution’s Accounting Officer 

(BPP, 2007b). Furthermore, Regulation 14 of the Public Procurement Regulations for 

Goods and Works prescribes that once the bids have been opened “no information relating 

to the examination, clarification and evaluation of bids and recommendations concerning 

awards shall be disclosed either to any bidder or to other persons not officially concerned 

with the procedure; until the award of contract is notified to the successful Bidder” (BPP, 

2007b). 

 

According to Regulation 16 of the Public Procurement Regulations for Goods and Works 

(BPP, 2007b), the Nigerian public institutions must keep records of the procurement 

activities for a minimum of ten years and in the format as may be prescribed by the Bureau. 

With this requirement, Williams-Elegbe (2015:93) asserts that it is one of the measures that 

enhance transparency of the public procurement system. In addition, Regulation 38 of the 

Public Procurement Regulations for Goods and Works requires procuring entities to always 

ensure that “value for money” is achieved whenever goods or services are purchased, 

through efficiency, fairness and transparency. 
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4.3.7.2 Procurement principles 

 

Section 4 of the PPA, 2007 prescribes that public procurement in Nigeria should be 

implemented in line with the “principles of fairness, competitiveness, transparency and cost 

effectiveness” (Public Procurement Act, 2007). Furthermore, the PPA also requires that 

integrity, accountability, professionalism and value for money must be entrenched in the 

implementation of Nigerian public procurement system (Public Procurement Act, 2007). To 

this, Adewole (2014:25) adds that the Nigerian public procurement reform process brought 

about some benefits which assisted in ensuring that “transparency, accountability, 

openness and value for money” were embedded in public procurement. In addition, Section 

16 of the PPA specifically provides the principles with which the Nigerian public 

procurement must comply and amongst others these include conducting procurement: 

 

• “in a manner which is transparent, timely, equitable for ensuring accountability and 

conformity with this Act and regulations deriving therefrom; 

• with the aim of achieving value for money and fitness for purpose; 

• in a manner which promotes competition, economy and efficiency; and 

• in accordance with the procedures and time-line laid down in this Act and as may be 

specified by the Bureau from time to time” (Public Procurement Act, 2007). 

 

Furthermore, section 16(1)(b) of the PPA emphasises that public institutions must 

undertake their procurement activities in accordance with the procurement plans and 

sufficient budget must be confirmed to be available before any procurement process can 

be initiated (Public Procurement Act, 2007). To promote competition in the procurement 

process, section 19(a) of the PPA prescribes that procuring entities must advertise and 

solicit for bids following the provisions of the Act and in accordance with the guidelines 

issued by the Bureau from time to time. The PPA, section 16(12) and (13), further require 

procuring entities to keep files and electronic records of procurement activities for a period 

of ten years from the date on which the contract was awarded and submit the same to the 

Bureau within three months after the end of each financial year, a requirement which 

Williams-Elegbe (2015:93) regards as enhancing transparency of the Nigerian public 

procurement system. 
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According to section 54(1) of the PPA, bidders may seek administrative review should they 

be of the view that there was an omission or flaws in the public procurement process. 

Using this policy provision, Williams-Elegbe (2015:94) points out that complaints relating to 

public procurement received by the Bureau between 2011 and 2012 were three hundred 

and twenty-three (323). 

 

4.3.7.3 Procurement procedure 

 

Section 24(1) of the PPA and Regulation 40 of the Public Procurement Regulations for 

Goods and Works prescribe that Nigerian public institutions must conduct the procurement 

of goods and services through the open competitive bidding process. Section 24(2) of the 

PPA describes the open competitive bidding as the process whereby the procuring entity 

provides the same information and affords the same opportunity to provide goods and 

services to all potential bidders, in accordance with the pre-determined criteria. 

Furthermore, Regulation 39 of the Public Procurement Regulations for Goods and Works 

prohibits the splitting of a particular procurement to avoid following the competitive bidding, 

by the procuring entities (BPP, 2007b).  

 

Although the use of the open competitive bidding procedure is mandatory for the Nigerian 

public sector, section 40 of the PPA and Regulation 41(d) of the Public Procurement 

Regulations for Goods and Works permit public institutions to procure goods and services 

through the restricted bidding, subject to obtaining approval from the Bureau. The PPA, 

section 40(1) specifies conditions under which the procuring entities may use the restricted 

bidding, as follows: 

 

• “the goods, works or services are available only from a limited number of suppliers 

or contractors; 

• the time and cost required to examine and evaluate a large number of tenders is 

disproportionate to the value of the goods, works or services to be procured; or 

• the procedure is used as an exception rather than a norm” (Public Procurement Act, 

2007). 

 

When the restricted bidding has been followed, the PPA, section 40(2) and Regulation 55 

of the Public Procurement Regulations for Goods and Works require that all potential 
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service providers which can provide particular goods or services must be invited and that 

the selection process should be conducted in a non-discriminatory manner in order to 

ensure effective competition. Furthermore, Regulation 56 of the Public Procurement 

Regulations for Goods and Works prescribes that the restricted tender procedure must be 

published only in the procurement journal and on the procuring entity’s website. Thus, even 

when the restricted bidding process has been followed, it is a requirement that the 

procurement process must be competitive.  

 

Depending on the thresholds set out by the Bureau, section 41 of the PPA provides for the 

use of the request for quotation method of procurement. When request for quotation 

method is employed, Regulation 41(e) of the Public Procurement Regulations for Goods 

and Works prescribes that a minimum of three written quotations must be obtained from 

reputable service providers. The PPA, section 41(4) prohibits any negotiation between the 

procuring entity and the potential service providers on quotations. With this requirement, it 

can thus be argued that it is meant to curb possible collusion between public officials and 

the potential service providers. According to section 41(5) of the PPA, the procurement 

opportunity must be awarded to the service provider with the lowest /cheapest responsive 

quotation (Public Procurement Act, 2007). 

 

The last procurement procedure permissible in terms of the PPA, section 42(1) is the direct 

procurement or single source. According to Regulation 62 of the Public Procurement 

Regulations for Goods and Works, the single source procurement may be used provided 

that the grounds for its use are justifiable and prior approval has been granted by the 

Bureau. The PPA, section 42(2) and Regulation 62 of the Public Procurement Regulations 

for Goods and Works outline, amongst others the following conditions under which the 

single source procurement process may be used by public institutions: 

 

• “goods, works or services are only available from a particular supplier or contractor, 

or if a particular supplier or contractor has exclusive rights in respect of the goods, 

works or services, and no reasonable alternative or substitute exits;  

• If there is an urgent need for the goods, works or services and engaging in tender 

proceedings or any other method of procurement is impractical due to 

unforeseeable circumstances giving rise to the urgency which is not the result of 

dilatory conduct on the part of the procuring entity; 
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• owing to a catastrophic event, there is an urgent need for the goods, works or 

services, making it impractical to use other methods of procurement because of the 

time involved in using those methods; 

• the procuring entity seeks to enter into a contract with the supplier or contractor for 

research, experiment, study or development, except where the contract includes the 

production of goods in quantities to establish commercial viability or recover 

research and development costs; or 

• the procuring entity applies this Act for procurement that concerns national security, 

and determines that single source procurement is the most appropriate method of 

procurement” (Public Procurement Act, 2007). 

 

To curb the abuse of the single source procurement procedure which public institutions 

may exploit by categorising their procurement as an emergency procurement, Regulation 

65 of the Public Procurement Regulations for Goods and Works specifies conditions under 

which procurement may be classifies as an emergency procurement and these include; 

occurrence of natural disasters such as droughts, floods, pandemics, civil disturbances, 

insurrections, war or such times that Government declares that an emergency situation has 

arisen. Whenever the single source procurement method is used, Regulation 65 of the 

Public Procurement Regulations for Goods and Works emphasises that the process must 

adhere to the principles of “economy, efficiency, transparency and accountability”. 

 

4.3.7.4 Procurement structures and oversight authorities 

 

Section 1 of the PPA establishes the National Council on Public Procurement, whose 

functions include to: 

 

• “consider, approve and amend the monetary and prior review thresholds for the 

application of the provisions of this Act by procuring entities; 

• consider and approve policies on public procurement;  

• approve the appointment of the Directors of the Bureau of Public Procurement; 

• receive and consider, for approval, the audited accounts of the Bureau of Public 

Procurement;  

• approve changes in the procurement process to adapt to improvements in modern 
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technology; and 

• give such other directives and perform such other functions as may be necessary to 

achieve the objectives of this Act” (Public Procurement Act, 2007)  

 

Furthermore, section 3 of the PPA establishes the Bureau of Public Procurement (BPP) as 

the regulatory body to provide oversight in the Nigerian public procurement (Public 

Procurement Act, 2007). According to section 4 of the PPA, the BPP was established to 

accomplish the following objectives: 

 

• “the harmonisation of existing government policies and practices on public 

procurement and ensuring probity, accountability and transparency in the 

procurement process;  

• the establishment of pricing standards and benchmarks;  

• ensuring the application of fair, competitive, transparent. value-for money standards 

and practices for the procurement and disposal of public assets and services; and  

• the attainment of transparency, competitiveness, cost effectiveness and 

professionalism in the public sector procurement system” (Public Procurement Act, 

2007). 

 

As provided for in section 5 of the PPA, the functions of the BPP are to: 

 

• “formulate the general policies and guidelines relating to public sector procurement 

for the approval of the Council; 

• publicize and explain the provisions of this Act; 

• subject to thresholds as may be set by the Council, certify Federal procurement prior 

to the award of contract; 

• supervise the implementation of established procurement policies; 

• monitor the prices of tendered items and keep a national database of standard 

prices; 

• publish the details of major contracts in the procurement journal; 

• publish paper and electronic editions of the procurement journal and maintain an 

archival system for the procurement journal; 

• maintain a national database of the particulars and classification and categorization 
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of federal contractors and service providers; 

• collate and maintain in an archival system, all federal procurement plans and 

information; 

• undertake procurement research and surveys; 

• organize training and development programmes for procurement professionals; 

• periodically review the socio-economic effect of the policies on procurement and 

advise the Council accordingly; 

• prepare and update standard bidding and contract documents; 

• prevent fraudulent and unfair procurement and where necessary apply 

administrative sanctions 

• review the procurement and award of contract procedures of every entity to which 

this Act applies; 

• perform procurement audits and submit such report to the National Assembly bi-

annually; 

• introduce, develop, update and maintain related database and technology; 

• establish a single internet portal that shall, subject to Section 16 (21) to this Act; 

serve as a primary and definitive source of all information on government 

procurement containing and displaying all public sector procurement information at 

all times; and 

• co-ordinate relevant training programs to build institutional capacity” (Public 

Procurement Act, 2007). 

 

Adewole (2014:26) asserts that the “National Council on Public Procurement and the 

Bureau of Public Procurement” were established to ensure that Nigeria has a strong 

framework and oversight for public procurement. Furthermore, section 48(5) of the PPA 

provides that bids received in response to the advertised tender shall be evaluated by an 

evaluation committee which evaluates both the technical and financial proposals. In 

evaluating bids, it is important that the evaluation committee adheres to the evaluation 

criteria as set out in the advertised tender, failing which any deviation would render the 

procurement process flawed and bidders have the right to challenge the procuring entity. 
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4.3.7.5 Procurement controls 

 

To address the challenges facing the Nigerian public procurement system and reduce 

various kinds of abuse in the system, Williams-Elegbe (2018:139) advances active 

involvement of non-governmental agencies and citizens as one of the control measures 

that may be employed to improve accountability in Nigerian public sector. To this, 

Akaninyene and Unaam (2015:169) add that upholding ethical standards and integrity may 

play a pivotal role in promoting good public procurement practices. Furthermore, the study 

conducted by Akaninyene and Unaam recommends the following control measures which 

may be adopted by the Nigerian public sector to improve its procurement system: 

 

• “fairness and impartiality should be enshrined in public procurement system in 

Nigeria; 

• there should be proper re-orientation of public procurement officers on the need for 

consistency and transparency in procurement procedure; and  

• regulatory authorities should ensure that legislative obligations and policies on public 

procurement are fully enforced” (Akaninyene & Unaam, 2015:175). 

 

Furthermore, Dim and Ezeabasili (2015:165) are of the view that majority of the Nigerian 

procurement inefficiencies are as a result of lack knowledge of procurement by 

procurement officers. It is in this regard, Omagbon (2016:7) and Oyebamiji (2018:7) 

advocate that in order for the Nigerian public institutions to improve compliance with the 

established regulatory framework, training of procurement officers must be prioritised. 

Furthermore, Ameyaw et al. (2012:63) advocate for the punishment of those who 

deliberately disregard the prescribed procurement processes. 

 

4.3.8 Public procurement practices: Tanzania 

 

The procurement system of the United Republic of Tanzania was previously characterised 

by corruption which resulted in Government losing an estimated 20% of its expenditure to 

corrupt activities (Aigheyisi & Edore, 2015:115). Due to high rate corrupt activities in the 

Tanzanian public institutions and other weaknesses as well as the cognizance of the 

significance of public procurement on economic development of the country, Government 

embarked on the procurement reforms which commenced in 1992 (Aigheyisi & Edore, 
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2015:115; Matto, 2017:175). According to Huka et al. (2014:16) and Matto (2017:178), 

Tanzanian procurement reforms aimed at ensuring efficiency, transparency and adherence 

to the necessary basic guidelines and best practices in the manner in which public 

procurement is conducted. To this, Matto (2017:176) adds that Tanzania public 

procurement reforms were embarked on ensure sound financial management in 

Government and promote accountability by those entrusted with managing public funds. 

 

Prior to the procurement reforms process, the procurement system of the United Republic 

of Tanzania was centralised, with the Central Tenders Board adjudicating all government 

tenders with the exception of four ministries, Defence, Education, Health and Works, which 

applied separate procurement regulations (Aigheyisi & Edore, 2015:115). 

 

4.3.8.1 Procurement legislation and guidelines 

 

According to Matto (2017:175), the application of procurement legislation dates back to 

1961, when the Exchequer and Ordinance No. 21 was passed to regulate public 

procurement and supplies in public sector. To improve public financial management and 

promote accountability, the procurement reforms in Tanzania resulted in the promulgation 

of the Public Procurement Act of 2001 which was followed by other amendments which 

ultimately led to the promulgation of the Public Procurement Act No. 7 of 2011, which was 

also amended by the Public Procurement Amendment Act of 2016 which is still applicable 

and regulate public procurement of Tanzania, to date (Aigheyisi & Edore, 2015:115; Matto, 

2017:176).  

 

Section 4(a)(2) and (3) of the Public Procurement Amendment Act (PPAA) of 2016, 

prescribe that public institutions must conduct procurement in accordance with principles of 

“integrity, competition, accountability, economy, efficiency, transparency, value for money, 

equity, equality and fairness. In addition to the Public Procurement Act, Public Procurement 

Regulations, 2013 and Public Procurement Amendment Regulations, 2016 were issued to 

operationalise the Act and are both still in force. Thus, according to Matto (2017:177), the 

Tanzanian public procurement is governed by the Public Procurement Act, 2011, Public 

Procurement Amendment Act, 2016, Public Procurement Regulations, 2013 and Public 

Procurement Amendment Regulations, 2016 as well as guidelines and circulars issued by 

the Public Procurement Regulatory Authority from time to time. 
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Regulation 4(2) of the Public Procurement Regulation, 2013 reiterates that public 

procurement must be fair, competitive, transparent, economical and conducted with 

integrity. Furthermore, section 7 of the Public Procurement Act of 2011 establishes the 

Public Procurement Regulatory Authority (PPRA) responsible for regulating public 

procurement of the country. Aigheyisi and Edore (2015:115) argue that the establishment 

of the PPRA aimed at ensuring that public procurement practices in Tanzania are 

implemented in a manner that complies with the basic principles prescribed by the Public 

Procurement Act. Furthermore, section 62 of the PPA, 2011 gives the PPRA powers to 

blacklist any service providers should they engage in any fraud and corruption activities or 

contravene provisions of the Act and according to Regulation 101 of Public Procurement 

Regulations of 2013, such service providers will be suspended from participating in any 

government procurement (PPRA, 2013:88). 

 

Regulation 8 of the Public Procurement Regulations, 2013 prescribes that public 

institutions must invite bids by advertising in the Journal, Tenders Portal and newspaper in 

order to ensure that they attract a large pool of participants and enhance transparency. To 

enforce accountability on public procurement, Regulation 104 of the Public Procurement 

Regulations, 2013 provide suppliers with an opportunity to lodge complaints and apply for a 

review should the believe that the procurement process undertaken by a public institution 

was procedurally flawed and resulted in them suffering a loss. In this regard, Matto 

(2017:175) accentuates that the promulgation of the Public Procurement Act and 

Regulations played a crucial role in accomplishing transparency, economy, efficiency, 

accountability, fair and “value for money” in the Tanzanian procurement system. 

 

4.3.8.2 Procurement principles 

 

According to section 4(a)(2) and (3) of the Public Procurement Amendment Act (PPPA) 

2016, public institutions must conduct procurement in accordance with principles of 

“integrity, competition, accountability, economy, efficiency, transparency, value for money, 

equity, equality and fairness”. In this regard, Aigheyisi and Edore (2015:115) assert that the 

establishment of the PPRA intended to provide “fairness, competitiveness, transparency, 

non-discrimination” and the achievement of “value for money” in the Tanzanian 

procurement system. 
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Regulation 4 of the Tanzanian Public Procurement Regulations, 2013 provides that public 

procurement must conform to basic principles in order to ensure that public funds are used 

in an honest and fair manner. In this regard, the Public Procurement Amended 

Regulations, 2016, in Regulation 4(e) prescribe that public procurement must always 

conform the established and approved standards (PPRA, 2016). Furthermore, Regulation 

4(2) of the Public Procurement Regulations, 2013 prescribes that persons entrusted with 

public procurement must be guided by the following principles: 

 

• “the need for economy and efficiency in the use of public funds in the 

implementation of projects, including the provision of related goods and services; 

• the best interests of a public body in giving all eligible tenderers equal opportunities 

to compete in providing goods or executing works or providing services; 

• encouragement of national manufacturing, contracting and service industries; and 

• the importance of integrity, accountability, fairness and transparency in the 

procurement process” (PPRA, 2013). 

 

According to Huka et al. (2014:21), Tanzanian public institutions are conducting 

procurement in an economic, effective and efficient manner and are also abiding by basic 

principles of fairness, transparency, openness and this has led to the reduction of fraud 

and corruption allegations. This notion is concurred by Matto (2017:175) who states that 

the promulgation of the Public Procurement Act and Regulations led to the attainment of 

transparency, economy, efficiency, accountability, fair and value for money in the 

Tanzanian public procurement. However, Huka et al. (2014:21) contend that shortcomings 

which include limited accountability and unethical procurement practices were also 

identified in some Tanzanian public institutions.  

 

4.3.8.3 Procurement procedure 

 

According to Regulation 150 of the Public Procurement Regulations, 2011, public 

institutions may use the international competitive tendering by advertising a procurement 

opportunity nationally and internationally. Another procurement procedure to be employed 

by the Tanzanian public institutions is the national competitive tendering which is meant to 

only invite suppliers registered within the United Republic of Tanzania to participate in the 
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tenders advertised by public institutions, Regulation 151 of the Public Procurement 

Regulations, 2011. In following the national tendering process, Regulation 151 prescribes 

that the value of goods and services procured must be in accordance with the prescribed 

thresholds.  

 

Another procurement procedure that public institutions of Tanzania may follow is the 

restricted tendering, which according to Regulation 152 of the Public Procurement 

Regulations, 2011 may only be followed if the required goods or services are supplied by 

limited number of service providers or there is an urgent need for certain goods or services 

and there is no sufficient time to follow the international or national tendering. Regulation 8 

of the Public Procurement Regulations, 2013 prescribes that public institutions invite bids 

by advertising in the Journal, Tenders Portal and newspaper in order to ensure that they 

attract the large pool of participants and enhance transparency. Thus, irrespective of the 

tendering procedure used, the principle of competitiveness of the procurement process 

must always be adhered to. 

 

Despite the principle of competitiveness in the procurement process prescribed by the 

Public Procurement Act and the Regulations, Regulation 159 provides that goods or 

services may be procured through the single source method, provided such goods or 

services are available from one supplier who has exclusive rights and there are no 

substitutes. In addition, this Regulation prescribes that when single source procurement is 

followed, it must be justified with reasonable motivation which can only be approved by 

Tender Board. 

 

Despite the availability of the legislative framework to guide the public procurement 

procedures, Huka et al. (2014:16) lament that the implementation of public procurement 

procedures in Tanzania is clouded by allegations of corruption and lack of transparency. 

Amongst others, malpractices prevalent in Tanzania include the acceptance of poor quality 

goods or services and payment of suppliers for goods or services that were never delivered 

(Huka et al., 2014:16). 
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4.3.8.4 Procurement structures and oversight authorities 

 

In accordance with section 7 of the Public Procurement Act, 2011, the United Republic of 

Tanzania establishes the Public Procurement Regulatory Authority (PPRA), to regulate the 

country’s procurement. The PPRA is responsible to provide oversight on the public 

procurement activities of Tanzania (Aigheyisi & Edore, 2015:115). The PPRA was 

established with the following objectives: 

 

• “to ensure the application of fair, competitive, transparent, non-discriminatory and 

value for money procurement standards and practices;  

• set standards for the public procurement systems in the United Republic of 

Tanzania;  

• monitor compliance of procuring entities; and  

• build, in collaboration with Public Procurement Policy Division and other relevant 

professional bodies, procurement capacity in the United Republic” (Public 

Procurement Act 7 of 2011). 

 

According to section 9 of the Public Procurement Act of 2011, amongst others, the 

functions of the PPRA include to: 

 

• “advise government, local government authorities and statutory bodies on 

procurement principles and practices; 

• monitor and report on the performance of the public procurement systems in the 

united republic of Tanzania and advise on desirable changes;  

• prepare, update and issue authorized versions of the standardized tendering 

documents, procedural forms and any other attendant documents to procuring 

entities;  

• issue guidelines under this Act;  

• organize and maintain a system for the publication of data on public procurement 

opportunities, awards and any other information of public interest as may be 

determined by the authority;  

• conduct periodic inspections of the records and proceedings of the procuring entities 

to ensure full and correct application of this Act” (Public Procurement Act 7 of 2011); 
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and 

• in collaboration with the Attorney General’s Chambers and professional bodies, 

prepare, update and issue authorised versions of the standardized tendering 

documents, procedural forms and any other attendant documents to procuring 

entities” (Public Procurement Amendment Act 5 of 2016). 

 

According to Aigheyisi and Edore (2015:115), the establishment of the PPRA aimed at 

ensuring that public procurement practices in Tanzania are implemented in a manner that 

complies with the basic principles prescribed by the Public Procurement Act. However, 

Huka et al. (2014:16) and Matto (2017:176) argue that public procurement procedures in 

Tanzania are thwarted by malpractices such as corruption, lack of transparency, lack of 

accountability and misuse of public funds. Furthermore, Kajimbwa (2018:1830) and 

Changalima et al. (2021:38) argue that the PPRA still encounters challenges in monitoring 

procuring entities, hence compliance with the PPA and Regulations by public institutions is 

very poor and the Tanzanian public institutions continue struggle with public procurement 

corruption (Mrope et al., 2017:41; Kajimbwa, 2018:1836). This notion is concurred by 

Engelbert and Reit (2013:806) who state that public procurement corruption impedes social 

and economic development in countries such as Tanzania, thus, there is a need to 

strengthen procurement systems to curb it. In addition to the PPRA, the Public 

Procurement Policy Division is established under the Ministry of Finance to perform the 

following functions, amongst others: 

 

• “develop a National Procurement Policy;  

• review procurement policies, regulations, circulars and other related directives with a 

view of updating the same; 

• monitor the implementation of Public Procurement Policies under the Ministry 

responsible for Finance, a Public Procurement Policy Division; 

• monitor, evaluate and review public procurement systems; 

• develop capacity structure, human resources and succession plans for procurement 

and supplies staff; 

• build capacity of procurement and supplies staff; and 

• liaise with training institutions on issues related to capacity building of procurement 

staff” (Public Procurement Act 7 of 2011). 



199 
 

 

Furthermore, section 89 of the PPA, 2011 establishes the Public Procurement Appeals 

Authority (PPAA). According to Mwandobo (2013:17), the PPAA is responsible for 

attending and resolving disputes or complaints emanating from public institutions’ 

procurement process. According to Regulation 202 of the Public Procurement Regulations 

of 2013, bids received in response to the tender must be evaluated by the established 

evaluation committee (PPRA, 2013). 

 

4.3.8.5 Procurement controls 

 

According to Matto (2017:176) and Kajimbwa (2018:1830), the Tanzanian procurement 

reforms have not achieved much impact due to inadequate regulatory compliance. For 

public institutions to conduct their procurement in adherence to the established legislative 

framework and achieves the objectives for which it is intended, it is submitted that 

Government must establish controls to enforce compliance. In this regard, section 95 of the 

PPA, 2011 empowers potential bidders to challenge and seek an administrative review in 

instances where they have suffered a loss due to failure by public institutions to follow the 

correct procurement procedures. According to Engelbert and Reit (2013:808), this policy 

provision empowers bidders to seek remedy when procuring entities have breached law 

during the procurement process and it is also helpful in ensuring that public institutions 

comply with procurement procedures as provided in the legal frameworks. Furthermore, 

Engelbert and Reit (2013:824) argue that the administrative review process provided for by 

the PPA serves as an anti-corruption measure and encourages compliance by procuring 

entities and unearth corrupt practices, as it may ultimately result in the prosecution of the 

perpetrators.  

 

To streamline public procurement, section 49 of the PPA, 2011 requires public institutions 

to prepare annual procurement plans with the aim of detailing the procurement needs for a 

particular year which serves as the basis for the acquisition goods or services. According to 

Changalima et al. (2021:38), the annual procurement plan is of significance as it prevents 

the procurement malpractice of haphazardly procuring goods or services that were not 

planned for, which may inhibit the goal of attaining value for money by public institutions. 
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Another control measure put in place by Tanzania to encourage performance and 

discourage suppliers from engaging in public procurement malpractices is the provision of 

section 62 of the PPA, 2011 which authorises public institutions to blacklist suppliers who 

are found to be in contravention of the PPA and its Regulations or involved in public 

procurement fraud and corruption. With this provision, it is argued that suppliers are likely 

to be on their best behaviour and report any attempts made by public officials to solicit 

bribes or engage in corrupt activities, with the fear that they would be blacklisted and be 

unable to conduct business with Government in the future. 

 

Furthermore, section 5 of the PPA establishes the Public Procurement Policy Division, 

under Finance Ministry, which amongst other is responsible for capacity building of the 

procurement public officials to ensure that they possess the necessary skills. The 

significance for public officials to have the necessary skills to implement public 

procurement practices is accentuated by Mamiro (2010:5), Mrope (2017:49), Mrope et al. 

(2017:48) and Mwaiseje and Changalima (2020:55-56) who assert that public officials must 

be capacitated and skilled to be able to effectively and efficiently carry out procurement 

practices and deliver great value to Government. To this, Mrope et al. (2017:43-44) add 

that compliance in public procurement can only be achieved if public officials have the 

necessary skills and if they are familiar with rules and procedures prescribed in the 

legislative framework. Over and above the training of public officials, Israel and Kazungu 

(2019:26) recommend that suppliers must also be trained on public procurement so that 

they have better knowledge of the procurement proceedings. It is thus, argued that training 

of suppliers is pivotal as it may also familiarise them with their rights and obligations 

associated with public procurement process. 

 

As stated in Chapter 2, public officials involved in procurement process need to be good 

stewards since they are entrusted with spending and managing public funds on behalf of 

the citizens. Mwemezi (2013:15) asserts that stewardship in public procurement requires 

openness and compliance with legislative framework. According to Mwemezi (2013:17), 

despite the legislative framework and the oversight bodies, corruption in Tanzania is still 

prevalent and it inhibits the accomplishment of stewardship in public procurement and this 

leads to the public losing trust in Government (Mwemezi (2013:15). To eradicate 

corruption, Mwemezi (2013:18) recommends that such cases must be promptly 

investigated and those found guilty be prosecuted. This notion is concurred by Huka et al. 
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(2014:16) who state that the Tanzanian public procurement is marred by corruption and 

lack of transparency. Furthermore, section 61 of the PPA, 2011 requires procuring entities 

to maintain and keep records of procurement proceedings for a minimum period of five 

years. However, according to Matto and Athumani (2018:353), the Tanzanian public 

institutions fail keep records of their procurement activities, as required of them. 

 

This concludes an extensive analysis of the cases (countries) selected for the extraction of 

comparable procurement principles, practices and controls. The best practices emanating 

from this analysis will be juxtaposed on existing procurement praxis in South Africa to 

pinpoint potential gaps and weaknesses. These gaps and weaknesses will be verified in 

the next chapter and eventually be absorbed into a proposed procurement strategic 

framework and operational guidelines in the last chapter. The next section thus explores 

existing procurement practices in South Africa to enable a comparative analysis. 

 

4.4 PUBLIC PROCUREMENT PRACTICES IN SOUTH AFRICA 

 

Prior to 1994, South Africa operated under the Apartheid system in which public 

procurement system favoured large and established businesses and this made it difficult 

for new businesses to access public sector procurement (Ambe & Badenhorst-Weiss, 

2012a:242). However, subsequent to the dawn of democracy, South Africa underwent 

transformation through the introduction of procurement reforms which started in 1995 with 

the intention to address previous disparities and to accomplish socio-economic objectives 

(Ambe & Badenhorst-Weiss, 2012a:242-243). In this regard, public procurement became 

one of the national apparatuses through which Government can achieve its socio-

economic policies (Bolton, 2006:194; Ambe, 2016:281). 

 

The South African Government utilises a decentralised procurement system, wherein all 

public institutions undertake their own procurement activities. However, this system has its 

own challenges, which National Treasury in its 2015 Public Sector Supply Chain 

Management Review, highlighted non-compliance with SCM legal framework and 

corruption, which amongst others, are predominant in the South African public sector 

(Department of National Treasury, 2015a). According to National Treasury, non-

compliance and corruption in the public sector are exacerbated by the fact that laws have 
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not been adhered to or fully implemented and this leads to transgressors not being called 

to account (Department of National Treasury, 2015a).  

 

4.4.1 Procurement legislation and guidelines 

 

As part of the public procurement transformation and reform process, South Africa 

promulgated and adopted legislative framework to guide the procurement process in the 

public sector. In this regard, section 217 of the Constitution (1996), which is the supreme 

law of the country was enacted and amongst other things regulated public procurement 

and prescribed that public institutions must adhere to “principles of fairness, equitability, 

transparency, competitiveness and cost-effectiveness” when procuring goods and services 

in the execution of their service delivery mandates. It is for this reason that Bolton 

(2006:193) and Ambe and Badenhorst-Weiss (2012a:242) contend that procurement has 

been granted a constitutional status in South African public sector. According to Madue 

(2007:306), the Constitution (1996) plays a significant role in the setting principles of sound 

financial management in the public sector. Fourie (2015:38) asserts that the legislative 

framework pertaining to public procurement is crucial in order deal with malpractices, 

maladministration and corrupt activities since these undermine the rights of citizens, 

endanger stability and security of society and challenge the values of democracy. 

Furthermore, Mazibuko and Fourie (2017:107) accentuate that public procurement 

legislation is crucial in defining and enforcing procedures necessary to produce efficiency 

and fairness in public procurement. 

 

In executing the public administration functions, section 195(1)(a) of the Constitution (1996) 

prescribes that public officials should promote and maintain high standards of professional 

ethics and ensure that public resources are used efficiently, effectively and economically. 

Since public institutions execute their service delivery mandate using the public funds, 

section 195(1)(f) of the Constitution (1996) prescribes for accountability by public officials. 

Furthermore, section 195(1)(g) of the Constitution (1996) prescribes that public institutions 

should be transparent in their dealings and provide the public with timely and accurate 

information.  

 

Flowing from the constitutional requirement for effective, efficient, economic and 

transparent use of public funds as well as the general need to ensure that government 
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financial affairs are managed diligently, the South African Government enacted the Public 

Finance Management Act 1 of 1999 (PFMA) with the aim to govern financial management 

in the national and provincial governments, in order to ensure that all revenue, expenditure, 

assets and liabilities of those governments are managed in an effective and efficient 

manner as well as to outline the responsibilities of persons delegated with financial 

management in those governments. According to Madue (2007:306), the PFMA ensures 

that there is uniformity in the public sector financial management and contributes to 

effective corporate governance practices. According to Siswana (2007b:54), the PFMA 

encourages the upholding high moral conduct and effective use of public funds by public 

officials. To this, Mafunisa (2014:1100) adds that the PFMA is intended to ensure that 

government finances are managed effectively, economically and efficiently and that public 

officials entrusted with financial management are adequately equipped to execute their 

responsibilities. Furthermore, sections 38 and 51 of the PFMA place the responsibilities to 

ensure sound financial management on Accounting Officers and Accounting Authorities 

respectively, who are required to amongst other things “ensure effective, efficient and 

transparent systems of financial management and internal control, maintaining an 

appropriate procurement and provisioning system which is fair, equitable, transparent, 

competitive and cost-effective as well as preventing the incurrence of unauthorised, 

irregular as well as fruitless and wasteful expenditure”. In addition to the PFMA, the 

Municipal Finance Management Act 56 of 2003 (MFMA) and the Financial Management of 

Parliament Act 10 of 2009 (FMPA) were enacted to regulate sound financial management 

Local Government and Parliament, respectively. 

 

To give effect to the provision of section 217(3) of the Constitution (1996) which prescribes 

for the development of the “framework within which the procurement policy must be 

implemented” by public institutions, the Preferential Procurement Policy Framework Act 5 

of 2000 (PPPFA), was enacted. According to Mahlangu (2016:1) and Quinot (2018:856), 

Government uses the PPPFA as the tool to address the disparities of the past and for the 

redistribution the country’s wealth for the benefit of people who were previously 

marginalised. Since the PPPFA emanates from the Constitution (1996), Bolton (2006:194) 

and Ambe (2016:281) hold that the Constitution (1996) uses public procurement as a policy 

instrument. Section 2(1)(a) of the Preferential Procurement Policy Framework Act 5 of 

2000 prescribes that public institutions must determine the preferential procurement policy 

and implement it in line with the preference point system. The preference point system 
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prescribed by the PPPFA relates to the consideration and the allocation of either 90 or 80 

points for the bid price and 10 or 20 points for Broad-Based Black Economic 

Empowerment, respectively.  

 

To operationalise the PFMA, MFMA and FMPA, Treasury Regulations, 2005 were issued. 

According to Fourie (2002:227), the Treasury Regulations play a significant role in ensuring 

sound financial management in the public sector. In this regard, Regulation 16A6.1 of the 

Treasury Regulations prescribe that goods or services acquired by public institutions must 

be done either through the quotations or the bidding process and must be in accordance 

with the thresholds as determined by National Treasury (Department of National Treasury, 

2005). The thresholds for the acquisition of goods and services in public sector as 

determined by National Treasury are delineated in the PFMA SCM Instruction Note 2 of 

2021/22 and their full details were provided in paragraph 3.4 of Chapter 3.  

 

Regulation 16A6.3 of the Treasury Regulations prescribes that bids and the subsequent 

bid awards must be advertised in at least the Government Tender Bulletin and by other 

media means. Furthermore, in accordance with section 76(4)(c) of the PFMA, an 

instruction note was issued by National Treasury in 2015 which prescribed that public 

institutions must advertise their tenders and publish awards on the e-tender portal. The 

introduction of the e-tender portal was to facilitate accessibility of advertised government 

tenders by potential service providers (Department of National Treasury, 2015b). 

Regulation 8.2.3 of the Treasury Regulations prescribes that all payments due to creditors 

must be settled within 30 days from receipt of an invoice (Department of National Treasury, 

2005).  

 

Furthermore, the Preferential Procurement Regulations were published to guide the 

implementation of the PPPFA in 2011 and revised in 2017. According to Nkwe et al. 

(2015:97), Mahlangu (2016:1) and Quinot (2018:856), Government uses the PPPFA as the 

tool to address the inequalities of the past and for the redistribution the country’s wealth for 

the benefit of people who were previously disadvantaged. The Preferential Procurement 

Regulations prescribe that public institutions must stipulate the preferential point system 

when advertising their tenders (Department of National Treasury, 2017a). As stipulated in 

Regulation 6 and 7, respectively, the said preferential point system relates to 80/20 

preference point system for acquisition of goods or services between the value of R30 000 
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and R50 000 000 and 90/10 preference point system for acquisition of goods or services 

with value above R50 000 000, respectively (Department of National Treasury, 2017a). 

Thus, the introduction of the preferential procurement legislation meant that price would not 

only be the determining factor to choose the successful bidder, but the B-BBEE points 

would also be considered for contracts above R30 000. 

 

Regulation 4 of the Preferential Procurement Regulations provides that organs of the state 

may decide to apply the pre-qualification criteria to advance certain designated groups 

when advertising tenders and should this be the case, tenders which do not meet the 

specified pre-qualification criteria will not be considered (Department of National Treasury, 

2017a). Thus, the said pre-qualification criteria aim at enhancing transformation in 

businesses that are doing or intend doing business with Government. Furthermore, the 

Preferential Procurement Regulations also designate sectors and compels public 

institutions to procure locally manufactured goods or services (Bolton, 2011:7). The 

Preferential Procurement Regulations provide that public institutions may negotiate prices 

with the highest scoring service provider (Department of National Treasury, 2017a). Thus, 

it is argued that the negotiation process intends to acquire goods or services in an 

economic manner and may enhance competitive prices among service providers. 

 

Section 76(4)(c) of the PFMA provides that National Treasury may make regulations or 

issue instructions pertaining to an appropriate procurement and “provisioning system which 

is fair, equitable, transparent, competitive and cost-effective”. Kithatu-Kiwekete and Phillips 

(2020:24) hold that the National Treasury instructions and practice notes are part of a 

broader financial management framework which aims to achieve the constitutional 

requirements of public procurement principles. According to Zitha et al. (2018:678), the 

instructions and practice notes issued by National Treasury from time to time assist in 

providing guidance on how public institutions must implement procurement processes. 

Thus, the National Treasury practice notes and instruction notes are binding to the public 

institutions and must always be complied with failing which such procurement would be in 

contravention of the PFMA and the expenditure emanating from such process may be 

classified as irregular. 
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4.4.2 Procurement principles 

 

The principles in which the South African public procurement must be founded are 

prescribed by section 217 of the Constitution, (1996) as “fairness, equitability, 

transparency, competitiveness and cost-effectiveness”. According to the Public Finance 

Management Act 1 of 1999, the Heads of the public institutions are responsible for 

ensuring that their public institutions have and maintain an appropriate procurement and 

provisioning “system which is fair, equitable, transparent, competitive and cost-effective”. 

Furthermore, Regulation 16A3.2 of the Treasury Regulations, 2005 underscores that public 

goods or services must be acquired in a manner that is “fair, equitable, transparent, 

competitive and cost-effective” (Department of National Treasury, 2005).  

 

To enhance the integrity, “efficiency and effectiveness” of the public sector, section 195 of 

the Constitution (1996) prescribes values and principles that govern public administration, 

which amongst others is the promotion of an efficient, effective and economic use public 

resources. Section 195(1)(f) of the Constitution (1996) also prescribes accountability in 

public administration. Furthermore, section 195(1)(g) of the Constitution (1996) prescribes 

for transparency by public institutions in their dealings and for timely and accurate provision 

of information to the public. According to the Public Finance Management Act 1 of 1999, 

the responsibility for effective, efficient, economic and transparent use of financial and 

other resources lies with all public officials. 

 

4.4.3 Procurement procedure 

 

Regulation 16A6.1 of the Treasury Regulations prescribes that goods or services 

purchased by public institutions must either be through price quotations or the competitive 

bidding process and must be within the threshold values prescribed by National Treasury 

(Department of National Treasury, 2005). The competitive bidding procedure entails 

publicly advertising the bid for the participation by any interested persons. Regulation 

16A6.3 of the Treasury Regulations requires public institutions to advertise their bids in at 

least the Government Tender Bulletin for a minimum period of 21 days before closure and 

that awards be also published in the same platforms in which bids were advertised. 

Furthermore, public sector bids must be advertised on the e-tender portal which was 

introduced by National Treasury in 2015 and Accounting Officers/Accounting Authorities of 
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the procuring entities may also advertise bids on their website to ensure greater exposure 

to potential bidders (Department of National Treasury, 2021). In this regard, it is argued 

that this requirement ensures that there is transparency, competitiveness and fairness in 

public procurement process since all qualifying potential bidders have an equal chance of 

submitting their response to the advertised bids. It is in this regard that Sewpersadh and 

Mubangizi (2017) accentuate that the Government procurement process should 

encompass both procedural and substantive fairness, which needs to be maintained 

between organs of the state, the public, as well as the bidders. Furthermore, when the 

competitive bidding procedure is followed, Regulation 16A6.2 of Treasury Regulations 

requires that the bid specification, bid evaluation and bid adjudication committees must be 

established. Of particular importance in these committees, is that members of the bid 

evaluation committee must be different from those of the bid adjudication committee in 

order to ensure segregation of duties. 

 

Another procurement procedure permitted to be used by public institutions is the request 

for quotation (RFQ); however, the rand value of such goods or services must be within the 

threshold determined by National Treasury. According to National Treasury, public 

institutions must invite quotations from as many potential suppliers registered on the 

Central Supplier Database (CSD) as possible with the aim of obtaining a minimum of three 

quotations (Department of National Treasury, 2021). However, if it has proven to be 

impossible to obtain the required minimum of three quotations, approval to proceed with 

the procurement process must be obtained from the Accounting Officer/Authority or his/her 

delegate and such deviation must be recorded for audit purposes; however, it must be 

ensured that prices are market related and negotiations may also be done in accordance 

with Preferential Procurement Regulations, 2017 (Department of National Treasury, 2021).  

 

Although the Treasury Regulations prescribe competitive bidding as the main procurement 

process, Regulation 16A6.4 of Treasury Regulations provides a leeway for deviating from 

this requirement and employ other procurement means should it be impractical to invite 

competitive bids; however, deviation reasons must be recorded and approved by the 

Accounting Officer/Accounting Authority (Department of National Treasury, 2005). 

However, to curb abuse of the procurement processes, a new requirement was issued 

through Instruction Note 3 of 2016/17 and this requires that deviation from competitive 
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bidding process must be approved by National Treasury only (Department of National 

Treasury, 2016).  

 

4.4.4 Procurement structures and oversight authorities 

 

Regulation 16A6.2 of the Treasury Regulations prescribes the establishment of the bid 

specification, bid evaluation and bid adjudication committees as procurement structures for 

public goods and services. These committees are composed of different members and play 

different roles in the procurement process which are as follows: 

 

• “Bid Specification Committee (BSC), which prepares the Terms of Reference or 

Specification for the advertisement of the bid. 

• Bid Evaluation Committee (BEC), which is responsible for evaluating all the bids 

received in accordance with the criteria set out on the Terms of Reference or 

specification and makes a recommendation to the Bid Adjudication Committee; and 

• Bid Adjudication Committee (BAC), which considers the Terms of Reference or 

specification developed by the BSC and grant approval for the advertisement of 

bids. Furthermore, BAC considers the recommendations or reports made by the 

BEC and depending on the delegated powers and the value of the contract, make a 

final award or make a recommendation for the approval of the Accounting 

Officer/Authority” (Department of National Treasury, 2006).  

 

In addition to the BSC, BEC and BAC, National Treasury through the OCPO oversees 

public procurement to ensure cost-effectiveness, transparency, better value for money and 

adherence to procedures and fairness (Department of Planning, Monitoring and Evaluation, 

2013). According to Public Finance Management Act 1 of 1999, National Treasury is 

responsible for issuing regulations or instruction notes with the intention of establishing and 

implementing good financial principles. In addition, National Treasury also provides support 

to public institutions by developing training materials and facilitating training to capacitate 

public officials, particularly those responsible for SCM functions (Department of National 

Treasury, 2004). Furthermore, the OCPO also manages the Central Supplier Database 

(CSD) and ensures its effective use by public institutions. A Parliamentary Committee, the 

Standing Committee on Public Accounts (SCOPA) also plays a crucial role in playing an 

oversight role over spending by public institutions to ensure that public funds allocated to 
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them are utilised prudently and there is accountability in the execution of their service 

delivery mandates. Another crucial oversight body is the Office of the Public Protector 

which is established in accordance with section 181(1) of the Constitution (1996) to 

“strengthen the constitutional democracy of the Republic”. The Office of the Public 

Protector may investigate complaints received or on its own initiative, allegations relating to 

maladministration in any sphere of Government (Public Protector Act 23 of 1994). It is in 

this regard that Pienaar (2000:3) considers the Office of the Public Protector as a crucial 

body in protecting the public against the wrongful conduct of the public institutions and thus 

investigates complaints lodged by any person or institution and does its work to restore the 

public’s confidence in Government. Furthermore, Madue et al. (2014:876) and Mbiada 

(2017:3) assert that the Office of the Public Protector is one of the oversight institutions 

which are established to promote good governance and accountability by public 

institutions. The Office of the Auditor-General also contributes in overseeing public 

procurement and conducts audit and reports on the accounts, financial statements and 

financial management of the public institutions and any other institution funded by public 

funds. The audit function performed by the Office of the Auditor-General assists in the 

achievement of effective procurement practices and it confirms whether or not the 

prescribed legislative framework and processes were adhered to when goods or services 

were acquired by public institutions in the execution of their mandates (Selomo & 

Govender, 2016:2). 

 

4.4.5 Procurement controls 

 

Due to the large sums of money spent by public institutions in the procurement of goods 

and services and the possibility of conflicting interests in those entrusted with the 

management of public funds, it is important that controls are put in place to ensure that 

public funds are used efficiently and for the intended purpose. According to Thai (2001:32-

33), Mwangi and Kariuki (2013:75) and Mantzaris (2014:76), controls are necessary to 

ensure compliance in public procurement, prevent irregularities and achieve accountability 

and transparency. In this regard, Sections 12 and 13 of the Corruption Act criminalise the 

acceptance or offering gratification relating to procurement activities and withdrawal of 

tenders and auctions. Furthermore, the Prevention and Combating of Corrupt Activities Act 

12 of 2004 also provides for establishment of register for tender defaulters whose details 
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are accessible by the public and such defaulters will not be able to do business with any 

organ of the state for the period not less than five years. 

 

South African public institutions are required to advertise bids in Government Tender 

Bulleting and e-tender portal for public accessibility, which gives an opportunity to any 

qualifying potential bidder to respond to such advertisement and that the awarded 

contracts must also be published publicly. It is also a requirement that procurement 

process complies with the “principles of fairness, equitability, competitiveness, 

transparency and cost-effectiveness” as prescribed by the Constitution (1996), failing which 

such a process may be challenged in the courts of law and the resultant contract may even 

be cancelled, an action which may have a negative effect on service delivery.  

 

To encourage ethics and restore integrity in public procurement, the Public Administration 

Management Act 11 of 2014 prohibits individuals employed by Government from doing 

business with the state or being directors of public or private companies that conduct 

business with the state. Furthermore, public officials conducting procurement activities in 

contravention of the applicable laws and process commit an act of financial misconduct 

which is punishable and such monies may be recovered from them (Department of 

National Treasury, 2005). Service providers in South Africa are also protected in terms of 

PAJA which provides for the review and set aside of procedurally insensible and 

unreasonable decisions made by public officials, which may have adversely affected any 

person. Therefore, this provision encourages accountability by public officials and 

enhances transparency and openness of the procurement process. 

 

To ensure effective, efficient and economic use of public funds, Accounting 

Officers/Accounting Authorities of public institutions have the responsibility of ensuring that 

public officials responsible SCM functions are adequately trained (Department of National 

Treasury, 2004). In this regard, National Treasury develops training materials and 

facilitates training to capacitate public officials. However, Raga and Nano (2011:145) and 

Ambe and Badenhorst-Weiss, (2012a:249) argue that although training manuals are 

developed and workshops rolled out for public officials, proper implementation of 

procurement practices by public officials remains a huge challenge. 
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This concludes an exposition of procurement praxis in South Africa. In the next section, a 

comparative analysis of these praxis with practices, principles and controls in the selected 

cases is conducted. 

 

4.5 COMPARISON OF THE INTERNATIONAL BEST PRACTICES ON PUBLIC 

PROCUREMENT PRAXIS 

 

This section aims at comparing and contrasting South Africa with the international best 

practices pertaining to public procurement praxis. The purpose of this comparative analysis 

is to identify potential weaknesses in South Africa’s system and to address gaps by means 

of a proposed strategic procurement framework and associated operational guidelines. 

 

4.5.1 Procurement legislation and guidelines 

 

The assessment done between the South African public procurement practices and other 

case study countries revealed several similarities. It has been noted that all case study 

countries, with the exception of India have legislation and guidelines to regulate public 

procurement and South African public procurement is also regulated by both legislation 

and guidelines issued by National Treasury from time to time. Indian public sector does not 

have public procurement legislation and is regulated by the General Financial Rules, which 

are only equivalent to guidelines. Notwithstanding the use of the General Financial Rules to 

regulate public procurement, their provisions are similar to those of the public procurement 

legislation of South Africa and the other case study countries. However, since India uses 

the General Financial Rules which are not laws, this may make its case weak in the courts 

of law should they want to prosecute those who contravene the General Financial Rules 

and this could make the Indian public procurement more vulnerable to malpractices. 

 

The need to have legislative framework and guidelines to regulate public procurement 

cannot be overemphasised. This is due to fact that public procurement practices are 

implemented by public officials when acquiring goods or services necessary to meet 

citizens’ needs and there are huge public monies involved in the process. In this regard, 

legislative framework and guidelines for public procurement became more crucial during 

the outbreak of Corona Virus in 2019 (COVID-19) when the whole world was attacked by 

this pandemic and that necessitated that governments procure goods and services to 
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prevent the spread of the virus and protect their people. Due to huge demand for the items 

needed to prevent the spread of the virus, countries (including BRICS) needed to have 

guidelines on the quality standards, procurement processes to be followed under such 

state of disaster and set maximum pricing thresholds that would consider both the social 

and the environmental effects of the pandemic (green procurement). Thus, it was important 

that public sector procures such goods and services from service providers that are 

compliant with the green procurement requirements, as set by governments. 

 

Due to the large amounts spent in public procurement, this may give rise to the principal-

agent divergence, leading to public officials engaging in malpractices such as fraud, 

corruption and maladministration of public funds. In this regard, the Principal Agent Theory 

suggests that in order to monitor and minimise risks associated with the agent’s potential 

self-serving conduct, policies and regulations must be in place. Furthermore, in accordance 

with the Institutional Theory, public institutions must carry out procurement activities in 

compliance with the applicable laws and policies, follow the prescribed processes and 

procedures and abide by the overarching public procurement principles. 

 

4.5.2 Procurement principles 

 

South African public procurement is founded on the Constitutional “principles of fairness, 

transparency, equitability, competitiveness and cost-effectiveness”. In assessing principles 

which must be embedded in the public procurement processes of the case study countries, 

it has been discovered that they subscribe to the same principles as South Africa. In this 

regard, public procurement of all the case study countries and South Africa must be 

competitive, fair, transparent, equitable, cost-effective and must promote efficiency, 

accountability and must be in accordance with the established legislative framework, 

processes and procedures. 

 

Public officials are entrusted with effective, efficient and economic use and management of 

public funds. In this regard, public officials are expected to be good stewards and 

safeguard public funds in the execution of their public procurement duties. It is in this 

regard that the Stewardship Theory becomes applicable in public procurement and 

assumes that public officials have the best interests of the public and would thus abide by 

the all-encompassing procurement practices in order to ensure that the process is 
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transparent, fair, competitive, equitable, cost effective, compliant and that they are 

accountable, uphold high ethical standards and carry out their functions with 

professionalism. However, although this is the case, public officials may lack the necessary 

expertise or have an oversight and that may jeopardise the procurement process to the 

detriment of the citizens or may be tempted and engage in malpractices. It is in this regard 

that the Principal Agent Theory encourages that legislative framework must be in place to 

regulate public procurement and guard against the public officials’ inefficiencies and 

possible unethical conduct. Therefore, in the execution of their procurement functions and 

in accordance with the Public Value Theory, public officials need to ensure that they 

adhere to all the applicable rules and standards, use public funds effectively and 

economically and conduct procurement in a manner that will ultimately result in the 

improvement of citizens’ lives. 

 

4.5.3 Procurement procedure 

 

It has been revealed that the ideal procurement procedure to be used by public institutions 

in South African and the case study countries is the open tender procedure and this is so 

due to its openness and competitiveness. However, to increase efficiency in the public 

sector, South Africa as well as the case study countries also permit the use of the request 

for quotation procedure, depending on the value of goods or services being procured. 

When the request for quotation procurement procedure is used, public institutions are 

required to request quotations from as many service providers as possible in order to 

ensure that the process is competitive. Another procurement procedure used in the case 

study countries is the restricted/closed tender, which is not applicable in South Africa. 

 

Over and above the open tender, closed/restricted tender and request for quotation 

procurement procedures, Brazil, Russia and India also provide for the auction procurement 

procedure. Furthermore, China also has Competitive Negotiation procurement procedure 

which is only used in instances of a failed tender process, whereby technical specifications 

and processes are negotiated with specific potential service providers in accordance the 

pre-determined criteria. In unavoidable circumstances, South Africa as well as the case 

study countries permit single source procurement, whereby only one supplier is 

approached to bid or provide quotation, but such needs to be closely monitored since 

public officials may abuse. Despite the procurement procedure used, it is mandatory that 
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all the public procurement principles are adhered to, with the exception of competition 

which does not apply to the single source procurement.  

 

The public procurement legislative framework prescribes procurement procedures to be 

followed by public officials when procuring goods and services to meet the citizens’ needs. 

Thus, it is argued that procurement procedures are intended to ensure that there is 

compliance and uniformity in the procurement process and that public officials are 

accountable. Since public resources needed to meet the citizens’ needs are limited, the 

Public Value Theory advocates for the use of such resources for the benefit of the citizens. 

In accordance with the Principal Agent Theory, it is important that public officials adhere to 

procurement legislative framework and the applicable processes and procedures in order 

to ensure that Government is able to accomplish its intended objectives. 

 

4.5.4 Procurement structures and oversight authorities 

 

Due to the sensitivity of public procurement, the process cannot be undertaken by one 

person, thus, South Africa has provided for the establishment of bid specification, bid 

evaluation and bid adjudication committees, which have various functions in the 

procurement process. It has been observed that the case study countries also provide for 

the establishment of the internal structures that are responsible for evaluation of bids. 

Furthermore, South Africa has oversight bodies which oversee public procurement and the 

case study countries also have oversight authorities for public procurement except for 

China which does not have a central and independent body to oversee public procurement, 

instead, has designated the Ministry of Finance and the Government Procurement 

Regulatory Authority at the central government level and finance departments at the local 

level to ensure that procurement practices are implemented in accordance with the 

prescribed laws and processes. 

 

Public procurement is one of the government functions which is susceptible to malpractices 

due to large sums of money spent in acquiring public goods or services necessary to meet 

citizens’ needs. Thus, to safeguard public funds against maladministration, theft and 

losses, public institutions must put measures in place to ensure the integrity of the 

procurement process. In this regard, it is important that there is adequate segregation of 

duties in the procurement process, hence the establishment of procurement structures 
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such as bid specification and bid evaluation/assessment committees become crucial. 

Furthermore, to monitor and assess spending by public institutions, it is pivotal that 

autonomous oversight bodies are established by Government since according to the 

Principal Agent Theory, the public officials responsible for managing and spending public 

funds may engage in self-serving activities using the public funds. Thus, in executing their 

functions, the procurement structures and oversight authorities aim to ensure that public 

funds are used for the intended purpose and as per the requirements of the Public Value 

Theory, their spending has a meaningful impact to the citizens, thereby fulfilling the social 

contract between Government and the citizens.  

 

4.5.5 Procurement controls 

 

All the case study countries and South Africa have put controls in place to ensure that 

public institutions comply with the applicable legislation and guidelines. The notable 

similarities relate to measures to encourage compliance by public officials, which amongst 

others include training of public officials and imposing penalties for non-compliance. South 

Africa and the case study countries also encourage ethics in suppliers and provide for their 

debarment from conducting business with Government if they engage in corrupt activities 

pertaining to public procurement or fail to effectively service contracts awarded to them by 

Government. Case study countries and South Africa also make it mandatory that tenders 

be advertised publicly for participation of everyone who may have an interest with the aim 

to enhance transparency and competitiveness of the procurement process. 

 

According to the Public Choice Theory, all individuals are interested in serving their own 

interests and the concern for others is secondary. In this regard, this self-serving nature of 

human beings may come to play in public procurement, thus, it is important that control 

measures are put in place to address it. It is therefore important that public officials are 

trained to have necessary skills to implement procurement practices with diligence. 

Furthermore, since public procurement entails entering transactions with the private sector 

and malpractices usually involve public officials and one or more external parties, it is 

crucial that there are sanctions for engaging in activities that contravene the public 

procurement legislative framework and guidelines. Thus, in developing and implementing 

procurement control measures, the Principal Agency Theory becomes applicable. 
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Table 4.1 below serves to summarise the dimensions studied on the international 

procurement best practices and will serve as ‘data set’ to inform the empirical investigation 

(i.e. confirming if the South African procurement praxis implemented in the National 

Consumer Commission are in accordance with the international best practices) and to 

inform the design of strategic framework and operational guidelines for public sector 

procurement practices as main outcome of this study. 
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Table 4.1: Summary of the international best practices on public procurement praxis 

Cases Procurement Praxis 

Procurement 

legislation and 

guidelines 

Procurement 

principles 

Procurement 

procedure 

Procurement 

structures and 

oversight authorities 

Procurement controls 

Brazil The Constitution 

of the Federal 

Republic of 

Brazil, 1988  

 

Law No. 

8.666/1993 of 

1993 

 

Law No. 

10520/2002 

 

Lawfulness 

 

Impersonality 

 

Morality 

 

Publicity and 

transparency 

 

Efficiency 

 

Threshold amounts 

for goods and 

services  

Open Competitive 

Bidding process 

 

Request for 

Quotation 

 

Invitation to bid 

(Equivalence of 

Closed tender) 

 

Reverse auction 

 

Direct negotiation 

(Equivalence of 

single source 

procurement) 

Structures 

Bidding Committees (for 

bids) 

 

Auctioneer (for Auctions) 

 

Oversight Authorities 

Federal Ministry of 

Planning, Budget and 

Management 

 

The Office of the 

Comptroller General of 

the Union 

 

The Inspectorate 

e-procurement system 

 

Suspension and debarment of 

service providers involved in 

corrupt procurement practices 

 

Administrative appeals for flawed 

procurement process 

 

 

Continuous training of public 

officials 
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General of 

Administrative Discipline 

 

 

Russia Law No. 44-FZ, 

2013 

 

 

 

 

Openness 

 

Transparency 

 

Competition 

 

Professionalism 

 

Efficiency 

 

Accountability 

 

Threshold amounts 

for goods and 

services 

Open tender 

 

Tender with limited 

participation 

 

Request for 

Quotation 

 

Two-stage tender 

procedure 

 

Closed or selective 

tender 

 

Electronic auction 

 

Sole supplier 

procurement 

Structure 

Tender Commissions 

 

Oversight Authority 

Federal Antimonopoly 

Service (FAS) 

e-procurement system 

 

Compulsory training of public 

buyers 

 

Mandatory publishing of public 

tenders on the government unified 

information system by public 

institutions 

 

Administrative Review on flawed 

procurement process 

 

Imposing of penalties to public 

officials who flouted procurement 

laws and processes. 
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India No have public 

procurement 

legislation 

General  

 

General 

Financial Rules 

(GFRs), 2017 

 

Public 

procurement 

Manuals 

Procurement 

non-binding 

advisory 

guidelines 

Efficiency 

 

Economy 

 

Transparency 

 

Fairness 

 

Equitability 

 

Competitiveness 

 

Threshold amounts 

for goods and 

services 

Advertised/Open 

tender enquiry 

 

Limited tender 

enquiry (Request 

for Quotation 

equivalence) 

 

Single tender 

enquiry/single 

source 

procurement 

 

Electronic reverse 

auction 

 

 

Structures 

Purchase Committees 

 

Competent Committees 

 

Oversight Authorities 

Procurement Policy 

Division (PPD) under the 

Department of 

Expenditure 

 

Central Vigilance 

Commission (CVC 

 

Competition 

Commission of India 

(CCI) 

 

Comptroller and Auditor 

General 

 

e-procurement  

 

mandatory publishing of tenders, 

receipt of bids and publishing of 

awards on the e-procurement 

portals 

 

Prohibition of public officials from 

making offers, soliciting or 

accepting bribes, rewards or gifts 

in exchange for an unfair 

advantage in the procurement 

process 

 

Public officials to avoid conflict of 

interest. 

 

Removal of supplier/s from the 

register of suppliers if they failed 

to abide by the terms and 

conditions of registration or supply 
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Central Bureau of 

Investigation (CBI) 

 

goods or services of poor quality 

or fails to deliver on time. 

 

Debarment of unscrupulous 

bidders 

 

Public opening of bids, in the 

presence of bidder 

representatives 

 

Continuous capacity building 

interventions to public officials 

 

China Tendering and 

Bidding Law 

(TBL), 2000 

 

Government 

Procurement 

Law (GPL), 2003 

 

 

Openness 

 

Transparency 

 

Fairness 

 

Competition 

 

Impartiality 

Open tendering 

 

Selective 

tendering (Closed 

tender 

equivalence) 

 

Competitive 

negotiation 

Structure 

Bid assessment 

committees 

 

Oversight Authorities 

No established central 

and independent body to 

oversee public 

procurement,  

e-procurement 

 

Publicly accessible website in 

which bid objections are 

published 

 

Bids received from bidders who 

engaged in collusion, bribery are 

nullified and fines imposed. 
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Good Faith 

 

Threshold amounts 

for goods and 

services 

 

Single source 

procurement 

 

Request for 

Quotation 

 

Ministry of Finance and 

the Government 

Procurement Regulatory 

Authority at the central 

government level and 

finance departments at 

local levels designated 

to ensure compliance 

with laws and processes 

by public institutions 

 

Bidders found to having engage in 

public procurement malpractices 

are blacklisted and barred from 

conduction business with 

Government, temporarily or 

permanently 

 

Regular education and awareness 

sessions to the public 

 

Bids are publicly opened in the 

presence of the bidder 

representatives 

 

Bidders or any persons have the 

right to challenge the decision 

made by the procuring entity or 

lodge a complaint to the relevant 

administrative supervision 

department in respect of flawed 

procurement process 
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Continuous training of officials on 

public procurement.  

 

Frequent rotation of procurement 

officials to prevent them from 

being too familiar with service 

providers 

 

South 

Africa 

The Constitution 

of the Republic 

of South Africa, 

1996 

 

Public Finance 

Management 

Act, 199 

 

Treasury 

Regulations, 

2005 

 

Fairness 

 

Equitability 

 

Transparency 

 

Competitive 

 

Cost-Effectiveness 

 

Threshold amounts 

for goods and 

services 

Open Tender 

 

Request for 

Quotation 

 

Single Source 

procurement 

Structures 

 

Bid specification 

Committee 

 

Bid Evaluation 

Committee 

 

Bid Adjudication 

Committee  

 

Oversight Authorities 

 

Criminalisation of the acceptance 

or offering gratification relating to 

procurement activities 

 

Publicising tender defaulters and 

prohibiting them from doing 

business with Government 

 

Prohibited public officials from 

doing business with the state or 

being directors of public or private 

company that conducts business 

with the state 
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Preferential 

Procurement 

Policy 

Framework Act, 

2000 

 

Municipal 

Finance 

Management 

Act, 2003 

 

Financial 

Management of 

Parliament Act, 

2009 

 

Preferential 

procurement 

Regulations, 

2017 

 

Broad-Based 

National Treasury 

 

Standing Committee on 

Public Accounts 

(SCOPA) 

 

Auditor-General 

 

Public Protector 

 

Recovering monies from public 

officials who contravened 

procurement laws and regulations 

 

Administrative Review on flawed 

procurement process 

 

Continuous training of officials on 

public procurement.  
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Black Economic 

Empowerment 

Amendment Act, 

2013 

 

National 

Treasury 

Instruction Notes 

Ghana Public 

Procurement 

Act, 2003 

 

Public 

Procurement 

Regulations in 

2004 

 

Public 

Procurement 

Manual 

 

 

Fairness 

 

Competition 

 

Value for money 

 

Non-discriminatory  

 

Transparency 

 

Threshold amounts 

for goods and 

services 

Competitive 

tendering 

 

Restricted 

tendering 

 

Single source 

procurement 

 

Request for 

Quotation 

 

Structures 

Tender Committee 

 

Tender Evaluation Panel 

 

Tender Review Boards 

 

Oversight Authority 

Public Procurement 

Board 

 

 

Enforcement to adhere to code of 

conduct by public officials and 

monitoring of expenditure ceilings 

for public institutions 

 

Requirement that communication 

between the potential service 

providers and the public 

institutions must be in writing 

 

Continuous training of public 

officials on public procurement 

 

Lodging of complaints by 
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aggrieved bidders based on 

procedurally flawed procurement 

process 

 

Debarment of service providers 

for unscrupulous behaviour 

 

Imposing penalties for 

contraventions of the procurement 

laws 

 

Kenya The Constitution 

of Kenya, 2010 

 

Public 

Procurement and 

Disposal Act, 

2015 

 

Public 

Procurement and 

Asset Disposal 

Fairness 

 

Equity 

 

Transparency 

 

Competitiveness  

Cost-effectiveness 

 

Threshold amounts 

for procurement of 

Open tendering 

 

Restricted 

tendering 

 

Direct tendering 

(Single source 

equivalence) 

 

Request for 

Quotation 

Structures 

Tender Evaluation 

Committee 

 

Oversight Authority 

Public Procurement 

Regulatory Authority 

(PPRA) 

 

Procurement 

Administrative Review 

Administrative review process 

 

Identification and declaration of 

conflict of interest and recusal of 

conflicted persons from the 

procurement process 

 

Debarment of person who 

contravened the PPDA or 

involved in public procurement 

fraud or corruption for ten years 
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Regulations, 

2020. 

 

goods and services Board  

 

 

Training of public officials on 

procurement and general SCM 

 

 

Nigeria The Constitution 

of Federal 

Republic of 

Nigeria, 1999 

 

Public 

Procurement 

Act, 2007 

 

Public 

Procurement 

Regulations for 

Consultancy 

Services, 2007 

(PPRCS) 

 

Public 

Fairness 

 

Competitiveness 

 

Transparency 

 

Cost Effectiveness 

 

Equitable 

 

Thresholds amount 

for goods and 

services 

Open competitive 

bidding 

 

Restricted bidding 

 

Request for 

Quotation 

 

Single source 

procurement 

 

 

Structure 

Evaluation Committee 

 

Oversight Authorities 

Bureau of Public 

Procurement (BPP) 

 

National Council on 

Public Procurement 

 

Administrative review process 

 

Prohibition of any negotiation 

between the procuring entity and 

the potential service providers on 

quotations 

 

Training of procurement officers 

 

Punishment of those who 

circumvent procurement laws and 

processes 
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Procurement 

Regulations for 

Goods and 

Works, 2007 

(PPRGW 

 

Tanzania Public 

Procurement 

Act, 2011 

Public 

Procurement 

Amendment Act, 

2016,  

 

Public 

Procurement 

Regulations, 

2013  

 

Public 

Procurement 

Amendment 

Integrity 

 

Competition 

Accountability 

 

Economy 

 

Efficiency 

 

Transparency 

 

Value for Money 

 

Equity 

 

Equality  

Competitive 

tendering 

 

Restricted 

tendering 

 

Single source 

procurement 

 

 

Structures 

Evaluation Committee 

 

Oversight Authority 

Public Procurement 

Regulatory Authority 

(PPRA)  

 

Ministry of Finance 

 

Administrative review process for 

flawed procurement process 

 

Blacklisting of suppliers who are 

involved in public procurement 

fraud and corruption 

 

Capacity building sessions 

procurement public officials 
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Regulations, 

2016 

 

Guidelines and 

circulars issued 

by the Public 

Procurement 

Regulatory 

Authority 

 

 

 

Fairness 
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The extent to which South African procurement practices comply with international best 

practice is verified in the next chapter and factored into the design of a strategic framework 

and operational guidelines for public sector procurement practices for the National 

Consumer Commission (NCC) in the last chapter. The proposed strategic framework and 

operational guidelines for public sector procurement practices serve as main theoretical 

and practical contribution of the study as well as recommended solution to the problem 

statement as outlined in Chapter 1. 

 

4.6 CONCLUSION 

 

This chapter explored public procurement practices of various countries with the aim to 

understand the international best practices regarding the public procurement praxis. The 

focus was on the procurement practices of BRICS countries (Brazil, Russia, India, China 

and South Africa) as well as other African countries which are Ghana, Kenya, Nigeria and 

Tanzania. The assessment conducted was based on dimensions which relate to public 

procurement legislation and guidelines, procurement principles, procurement procedure, 

procurement structures and oversight authorities and controls to enforce compliance or 

improve public procurement. 

 

The literature review conducted for this chapter revealed that majority of countries studied 

have legislation and guidelines to regulate public procurement. The only case study 

country that does not have legislation is India, which uses General Financial Rules, which 

are equivalent to guidelines to guide public procurement. The countries studied appreciate 

the importance of public procurement legislation and guidelines in that they provide 

guidance on the processes and procedures to be followed by public institutions when 

procuring goods or services to meet citizens’ needs. Furthermore, compliance with the 

applicable policies and procedures is mandatory and there are consequences for non-

compliance. 

 

Furthermore, in the execution of their procurement duties, it is compulsory in all countries 

studied that public officials maintain high ethical standards, avoid conflict of interest and 

ensure that public procurement is conducted with integrity and professionalism. Public 

officials are also required to abide by the overarching public procurement principles and 
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have the responsibility to ensure that public funds are spent in an effective, efficient and 

economic, failing which they must be accountable for their actions. 

 

Furthermore, the study has observed that in some countries, procurement is conducted 

using the e-procurement system. Although the South African public sector has developed 

the CSD and the e-tender portal, which are part of the e-procurement system, some of the 

procurement processes are still conducted manually, however, this progress is an 

indication that there is a will to adopt the e-procurement system by South African 

government and the rest of the African continent is slowly moving towards e-procurement 

as the best practice for public procurement. Based on the public procurement dimensions 

studied in various countries for the purpose of this study, it is concluded that there is 

equivalence in the public procurement praxis of South Africa and international best 

practices on public procurement. 

 

In the next chapter, results of an empirical investigation on how NCC conducts its 

procurement inclusive of deficiencies and challenges are presented and analysed. Results 

of interviews conducted with selected participants comprising of Finance and SCM officials 

and senior managers with procurement approving powers within the NCC are evaluated  

against the conceptual and theoretical framework outlined in Chapter 2, the statutory and 

regulatory guidelines established in Chapter 3 and the procurement international best 

practices probed in Chapter 4, to bestow this study’s key findings. 
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CHAPTER 5 

PROCUREMENT PRACTICES, CHALLENGES AND SHORTCOMINGS AT 

THE NCC: EMPIRICAL FINDINGS 

 

5.1 INTRODUCTION 

 

Chapter 4 assessed public procurement practices of various countries with the aim to 

reveal international best practices regarding public procurement praxis. In this regard, the 

procurement practices of BRICS countries (Brazil, Russia, India, China and South Africa) 

as well as other African countries, namely Ghana, Kenya, Nigeria and Tanzania were 

probed. The study identified dimensions against which the procurement practices of all the 

above-mentioned countries were assessed which relate to public procurement legislation 

and regulatory guidelines, procurement principles, procedures, structures, as well as 

oversight authorities and controls to enforce compliance and generally improve public 

procurement practices. Thereafter, a comparative analysis of the public international best 

practices was done against South African public procurement praxis with the aim of 

performing a gap analysis by identifying potential weaknesses and limitations in South 

Africa’s system and to address such weaknesses and limitations by means of a proposed 

strategic procurement framework and associated operational guidelines. 

 

The conceptual and theoretical frameworks for public procurement were established in 

Chapter 2 and served as the first data set for the purpose of data triangulation. This was 

followed by the public procurement statutory and regulatory guidelines explored in chapter 

3, which served as the second data set and the public procurement international best 

practices explored in Chapter 4 and this served as the third data set. Collectively, these 

data sets were utilised to design an interview schedule for the National Consumer 

Commission (NCC), which is the case study for this research.  

 

The state of procurement implementation, limitations and challenges faced by NCC were 

investigated by comparing the data obtained from the empirical research with the data 

obtained from the three data sets emanating from Chapters 2 to 4. Based on the empirical 

survey, which is the fourth data set, a procurement strategic framework and operational 
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guidelines were designed and are presented in the last chapter of this study. Therefore, the 

developed procurement strategic framework and operational guidelines are the main 

contribution of this study and aim to address the problem statement identified in Chapter 1. 

 

This chapter’s primary objective is to present findings of the empirical investigation in 

respect to how NCC currently implements its procurement practices and related guidelines. 

Thus, results of the interviews conducted with selected participants comprising of Finance 

and SCM officials and senior managers with procurement approving powers within the 

NCC, are presented and demonstrated.  

 

5.2 CASE STUDY ANALYSIS: OVERVIEW OF THE NATIONAL CONSUMER 

COMMISSION 

 

The National Consumer Commission (NCC), as case study of this research, is established 

in accordance with section 85 of the Consumer Protection Act 68 of 2008 (CPA) and has 

jurisdiction throughout South Africa. The NCC is listed as a schedule 3A public entity in 

terms of the Public Finance Management Act 1 of 1999. As a public entity, the NCC is 

required to comply with all financial management statutory and legislative requirements 

applicable to organs of the state. 

 

The NCC reports to the Department of Trade, Industry and Competition and is responsible 

for the implementation and enforcing compliance with the Consumer Protection Act in order 

to ensure fair business practices and uphold social and economic welfare of consumers. In 

this regard, the NCC’s functions are summarised as follows: 

 

• “to conduct investigations against suppliers allegedly engaging in prohibited 

conduct; 

• to promote compliance with the CPA through advocacy, education and awareness; 

• to promote the resolution of disputes between consumers and suppliers; and 

• to prosecute suppliers who have contravened the CPA” (NCC, 2020a). 
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Figure 5.1: Top level organisational structure of the NCC 

 

Source: Researcher’s own construction 

 

Figure 5.1 above depicts the high-level structure of the NCC, an organisation headed by 

the Accounting Authority (the Commissioner) and supported Head of Divisions who also 

have support staff in their respective Divisions. To provide an oversight function on the 

execution of its mandate, the NCC has an Audit and Risk Committee which is made of 

independent persons and an ex-officio member appointed by the Executive Authority 

(NCC, 2021). 

 

5.3 RESEARCH METHODOLOGY 

 

According to Wisker (2009:89) and Leedy and Ormrod (2013:7), research methodology 

refers to an inclusive method followed in conducting the research. To this, Schurink 

(2010:428) adds that, in deciding on the research method, the researcher needs to take 

into account where and how data will be collected and analysed.  

 

Bazeley (2013:1) underscores the significance of assessing the research objectives in 

selecting the appropriate methodology. In this regard, the primary objective of this study is 

to design a strategic framework and operational guidelines for public sector procurement 

practices with specific reference to the National Consumer Commission (NCC). With this 

primary objective in mind, the methodology was selected.  
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As derived from the primary objective, it is essential to conceptualise notions of ‘strategic 

framework’ and ‘operational guidelines’ as outcome of the design of the study. These two 

concepts are briefly expounded below. 

 

5.3.1 Designing of a strategic framework 

 

Rao et al. (1994:252), Payne and Frow (2005:170), Juettner et al. (2010:119), Hunger and 

Wheelen (2011:24), Kavale (2012:59) and Hill et al. (2014:12) all concur that a strategic 

framework can be regarded as an overarching plan which generally aims at giving 

institutions a sense of direction in a rapidly changing environment by specifying its vision, 

mission, objectives and strategic interventions. To this, Mapetere et al. (2012:271) and 

Owolabi and Makinde (2012:29) add that institutions should design a broad strategic 

framework which would facilitate collective, coordinated and integrated institutional actions 

towards the accomplishment of its strategic plan and associated objectives (i.e. 

performance targets) and implementation endeavours. The design of such a strategic 

framework is typically the domain of senior managers in consultation with external experts 

and employees. 

 

In the context of this study, it is argued that NCC’s leadership (i.e. senior managers) have 

the obligation to develop a strategic framework that serves as overarching parameters for 

the development of institution’s annual strategic plan. Such a framework, as statutory 

obligation (i.e. Section 92, Consumer Protection Act 68 of 2008), should provide high-level 

guidance and directives on the implementation of procurement practices within the 

institution in order to achieve the envisioned strategic objective relating to the eradication of 

the incurrence of irregular expenditure.  

 

5.3.2 Establishing operational guidelines 

 

According to Poister (2010:251), operational guidelines are generally derived from an 

overarching institutional strategic framework. Such operational guidelines, inclusive of 

policy implementation and regulatory directives, are aimed at assisting middle and junior 

managers to successfully operationalise the strategic plan. To this, Bouras et al. (2012:30) 

add that operational guidelines serve as a point of reference and provide ‘how to’ guidance 
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on how processes should be followed and functions be executed. Furthermore, O’Boyle 

and Hassan (2013:55) assert that operational guidelines direct and facilitate the 

implementation of institutional strategies and programmes in the respective directorates 

and units of an organisation to facilitate a more uniform and coordinated approach. Bouras 

et al. (2012:30) accentuate the fact that operational guidelines should be drawn from the 

legislative framework and are intended to simplify complex statutory prescripts in practical 

action steps.  

 

In the context of this study, operational guidelines can be regarded as best-practice 

guidelines to be drafted to serve as implementation framework for the strategic framework. 

Such operational guidelines should typically be contained in standard operating procedures 

and procedural manuals to guide the day-to-day actions taken to operationalise the 

strategic framework.  

 

5.3.3 Research design 

 

This study followed a qualitative research approach which Babbie and Mouton (2011:74), 

Walter (2013:26); Plooy-Cilliers et al. (2014:93) and Punch (2016:81-82) describe as an 

idea of how one intends to conduct the research. According to Jansen and Laurie 

(2016:172), the qualitative research approach enables the researcher to gain insights into 

the participants’ social lives, experiences and viewpoints. 

 

The qualitative research design followed in this study enabled participants to express their 

views, feelings, beliefs, experiences and opinions in their own words and the researcher 

was able to obtain the views, perceptions and experiences of Finance and SCM officials 

who are at the coalface of the implementation of procurement guidelines and practices in 

the NCC. Strategic perspectives were gathered for purposes of designing a strategic 

framework as well as opinions and experiences from officials regarding public procurement 

practices within the NCC. The latter was necessary to facilitate the drafting of operational 

guidelines. 

 

In addition, the study employed case study methodology to collect empirical data from the 

NCC. According to Maree and Van der Westhuizen (2009:24), Babbie (2011:301), Kumar 

(2011:126) and Gravetter and Forzano (2012:349), a case study research design refers to 
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a pragmatic investigation by means of a methodical emphasis on a particular case. To this, 

Greetham (2009:220-222) and Kumar (2011:126-127) add that a case study research 

design enables the researcher to collect data on a specific organisation, set of individuals 

or an occurrence. In accordance with views of Greetham (2009) and Kumar (2011), the 

findings of this study were based on triangulation of data from, amongst others, document 

analysis of relevant NCC documents as well as views and perceptions of participants within 

the case.  

 

5.3.4 Population and sampling 

 

As outlined in Chapter 1, the target population as the total collection of units or cases one 

wants to study. In this case, the population relates to five officials performing procurement-

related functions and six senior managers with authority to approve procurement 

transactions in the NCC. Due to the small population size of the NCC, sampling was not 

conducted, instead, the entire population of eleven officials (n=11) from Finance and SCM, 

inclusive of senior managers with powers to approve procurement transactions was 

selected for the study based on their involvement in the implementation of procurement 

practices within the NCC. According to Jansen and Laurie (2016:88), studying the entire 

population is called census.  

 

Although the intention was to study the whole population, a total of eight officials (73% of 

total population) participated in the study, with one official from Finance and SCM and two 

senior managers not available owing to other work commitments.  

 

Walter (2013:100) reasons that when conducting research using a qualitative approach, it 

is not necessary to study the whole population since the interest is not in statistics but in 

meanings and understanding, as well as the efforts made to obtain availability of the entire 

population. Considering this view, the interviewed participants are fully representative of 

the target population to obtain relevant data. 

 

5.3.5 Data collection method 

 

Plooy-Cilliers et al. (2014:15) assert that data collection allows the researcher to obtain 

data about individuals’ viewpoints, observations, thoughts and feeling regarding a particular 
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occurrence, which in the case of this study is data relating to public procurement practices 

within the NCC. In this regard, interviews were utilised as the main empirical data collection 

instrument. According to Leedy and Ormrod (2013:153), the interview process entails 

probing people about realities, views, perceptions, reasons, existing and historical 

behaviour, actions and their thoughts on what needs to be done under particular 

circumstances. 

 

Based on this study’s research questions and objectives, semi-structured interviews were 

conducted through an interview schedule developed to ensure consistency (see Annexure 

A). According to Walter (2013:236), semi-structured interviews comprise both closed and 

open-ended questions. In this regard, the designed interview schedule comprised of open-

ended and closed questions emanating from literature review conducted in Chapter 2 to 4. 

The interview schedule was piloted to ensure that the formulated questions were 

understandable.  

 

The interview schedule contained two sections. Section A related to the participants’ 

biographic information while section B consisted of fifteen questions relating to the status of 

procurement practices within the NCC.  

 

5.3.6 Research challenges 

 

The challenges associated with the interviews with participants, amongst others, related to 

the following: 

 

• The outbreak of the Corona Virus pandemic in 2019, which persisted in subsequent 

years, led to restrictions in having face-to-face interview meetings and resulted in 

this study interviews to be conducted virtually. This situation made the interview 

process to lack the “human-feel” which enables the researcher to read the facial 

expression of the interviewees when they respond to questions as some of them 

preferred to switch off their cameras during the virtual interview process, citing 

limited data and unstable network. Due to busy schedules of the senior managers, 

securing meetings with them was difficult, as a result, the study could not be 

finalised within the envisaged timelines. 
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• The NCC is a small public institution, with the staff compliment of seventy-nine 

officials of which only five of them are involved in day-to-day operational 

procurement-related functions, three of whom are Administrative Officials or support 

staff and two are middle managers. All the five Finance and SCM officials have been 

with the NCC for less than five years and may still be acclimatising themselves to 

the organisational culture and the manner in which the NCC implements its 

procurement practices. Furthermore, the NCC has small goods and services budget 

and seldom conducts procurement which involves tender process. Thus, the NCC 

officials, both Finance and SCM as well as senior managers may not have dealt with 

huge and complex procurement transactions. 

• Although the interview schedule was piloted, it was necessary to clarify some 

questions during the interview process, particularly to those officials who are not 

directly involved in the organisational strategic planning session or those who are 

not performing day-to-day procurement functions. 

 

5.4 DATA PRESENTATION AND ANALYSIS OF FINDINGS 

 

The data is presented in two sections: Section A presents the biographical details of the 

participants and Section B outlines the responses (i.e. research results) to questions 

posed. 

 

5.4.1 Section A: Biographic information 

 

The biographical data required and collected from participants related to the following: 

 

• designation 

• salary level 

• period of employment in the current post 

• period of employment in the NCC 

• gender  

• age. 
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Figure 5.2: Designation 

 

 

Figure 5.2 depicts that the majority (37%) of respondents are employed as Chief Directors, 

25% employed as Deputy Directors, with both Senior State Accountant and Administrative 

Officer at 13% and 12% employed at Director level. From these results, it is worth 

mentioning that the participants represented all the occupational levels of the population, 

which are senior managers (Chief Director and Director), middle managers (Deputy 

Director) and supports staff (Senior State Accountant and Administrative Officer). Thus, the 

population comprised of participants who are involved in the institutional procurement 

practices at both the strategic and operational levels. 

 

Figure 5.3: Salary level 
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Figure 5.3 reflects that 50% of the participants’ salary ranges between levels 13-16, while 

levels 9-12 and 1-8 are both at 25%.  

 

Figure 5.4: Number of years in current post 

 

 

Figure 5.4 depicts that the majority (62%) of the participants have been performing 

procurement-related functions for a period less than five years, while 38% has been 

involved in procurement for a period between five to ten years. Of particular concern is that 

most of the participants who have been performing procurement-related functions in the 

NCC for a period less than five years are Finance and SCM officials, to whom procurement 

is the core function and the NCC relies on, for procurement guidance. Therefore, since 

most of the Finance and SCM officials have not been with the NCC for a reasonable 

period, this may pose risks and challenges to the officials when introducing new changes 

since non-procurement officials who have been with the institution for some time may resist 

such change. 
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Figure 5.5: Number of years in the NCC 

 

 

Figure 5.5 above reveals that 62% of the participants have been with the NCC for a period 

less than five years while 38% has been with the institution for a period between five to ten 

years. It is important to note that majority of the participants who have been with the NCC 

for a shorter period are Finance and SCM officials and may still be acclimatising 

themselves to the environment. 
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Figure 5.6: Gender 

 

 

Figure 5.6 reveals that participants for this study are 50% males and 50% females. 

Therefore, there is equal gender representation. 

 

Table 5.1: Age  

Age group  Number of participants Percentage 

18-35 2 25% 

36-49 6 75% 

50 and above 0 0% 

Total  8 100% 

 

Table 5.1 above reflects the ages of the eight participants. From this data, it is evident that 

participants are within a good age group to sufficiently respond to this study’s questions 

relating to the state of procurement practices within the NCC. Furthermore, participants are 

a mixture of officials performing at both the strategic and operational levels, thus, based on 

their involvement, they have given different insights on procurement practices within the 

NCC. 

 

5.4.2 Section B: Results from interviews 

 

An interview schedule containing fifteen questions relating to the execution of procurement  

in NCC was prepared and used to interview all the participants. The interviewees were 
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probed from preset questions relevant to the application of public procurement practices, 

prescripts and official guidelines. Responses to the questions and an analysis thereof are 

reflected below.  

 

Question 1: What guidelines does the NCC follow in undertaking its public 

procurement practices/activities and how does the institution enforce compliance 

with or adherence to these guidelines? 

 

This question intended to establish whether or not NCC undertakes its procurement 

practices in accordance with established guidelines for the public sector and how it 

enforces compliance with such guidelines. In responding to this question, 100% of the 

interviewees indicated that the NCC follows the guidelines in conducting its procurement 

practices. The guidelines stated by all the interviewees related to National Treasury 

instruction notes, the NCC SCM policy and its Standard Operating Procedure (SOP), 

internal circulars and delegation of authority. The majority (86%) of the interviewees also 

stated that they also derive procurement guidance from various pieces of legislation such 

as the PPPFA, PFMA, the B-BBEE Act, Treasury Regulations and Preferential 

Procurement Regulations.  

 

In alluding how compliance with the established guidelines is enforced, the interviewees 

indicated that whenever National Treasury has issued a new instruction note, an internal 

circular specifying the sailent points is issued. Furthermore, workshops and brown bag 

sessions are also conducted on SCM/procurement matters. One of the interviewees also 

indicated that the NCC makes use of a checklist which assists in listing all the crucial 

aspects to be complied with and verifies if all procurement requests have complied with 

those elements before they are processed. 

 

Question 2: What is the significance of procurement needs analysis within the NCC, 

at what point are the organisational procurement needs identified and how does the 

NCC ensure that the identified procurement needs are met? 

 

This question intended to establish whether or not the NCC officials understand the 

importance of demand management, if the institution conducts its need analysis and how it 
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ensures that such needs are ultimately met. In responding to this question, 100% 

interviewees stated that demand management is important as it ensures that the 

procurement needs of an organisation are identified, it is known which goods or services 

are to be procured and through which procurement process. Furthermore, all participants 

also asserted that since the NCC has minimal financial resources, the needs analysis 

process also assists in ensuring that the identified needs are aligned to allocated 

resources. Therefore, the needs analysis process enables the organisation to channel 

resources to the priorities of the institution. 

 

Furthermore, all interviewees stated that the NCC needs are identified during the budget 

process whereby Divisions identify their procurement needs for the next financial year for 

inclusion in the Medium-Term Expenditure Framework (MTEF) process and ultimate 

incorporation into the Demand Management Plans (DMPs) of respective Divisions. To 

ensure that the identified organisational procurement needs are met, 100% of the 

interviewees indicated that the NCC incorporates procurement needs above a quotation 

threshold in the Procurement Plan, which provides how particular goods or services are to 

be procured, by when and the estimated contract amount and submit this to National 

Treasury, as required. Furthermore, 75% of the interviewees also stated that follow-ups are 

made to sensitise officials in various Divisions on the dates by which procurement of items 

in the Procurement Plan and DMP should take place and progress reports are compiled 

and presented at Management meetings. In addition, since the organisational needs 

identified during the MTEF process may be affected by budget cuts effected on public 

institutions by National Treasury, the Procurement Plan and DMP are reviewed and 

reprioritisation of budget is conducted to ensure that priority areas are accommodated and 

would be met within the allocated financial resources. 

 

Question 3: Are the NCC officials aware of their roles and responsibilities pertaining 

to the implementation of procurement practices? How does the NCC ensure that 

officials perform the procurement functions in the manner that is required of them? 

Has the NCC ever imposed sanctions on officials who neglected their procurement 

responsibilities? If yes, what were those sanctions? If no, why there were no actions 

taken? 
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Through this question, the researcher aimed at establishing whether or not the NCC 

officials, as crucial procurement role players are aware of their roles and responsibilities 

and if officials face consequences for flouting procurement rules and processes. All 100% 

interviewees responded by stating that the NCC officials responsible for undertaking 

procurement activities are aware of their roles and responsibilities; however, some 

interviewees stated that some officials, particularly the end-users sometimes neglect their 

roles and responsibilities and thus putting strain on SCM officials who are responsible for 

facilitating the actual procurement activities, which are requesting quotations, evaluation, 

ensuring compliance and issuing purchase orders.  

 

To ensure that officials perform their procurement functions as required of them, 87% of 

the interviewees indicated that the Finance and SCM officials play a crucial role in 

enforcing compliance with the prescribed processes, procedures and policies by giving 

guidance and advice, conduct procurement workshops and report any non-compliance to 

management so that officials can be held accountable. In addition, 13% of the interviewees 

stated that officials are made aware of their procurement roles and responsibilities and 

such are included in their performance contracts on which performance and compliance 

with set timelines is assessed in line with the institutional performance management policy. 

 

Furthermore, 87% of the interviewees indicated that the NCC has imposed sanctions on 

officials who incurred irregular and fruitless and wasteful expenditure, whereas 13% 

indicated that they were not aware of any official on whom any sanction was ever imposed 

on procurement-related neglect. Elaborating on the imposed sanctions, the interviewees 

stated that officials found to have been negligent in their actions were made reimburse the 

NCC of the incurred expenses while others were issued with warning letters and they 

indicated that some cases were still under investigation by the institutional Legal Services 

Division which will make recommendations on the sanctions to be imposed. 

 

Question 4: What structures does the NCC have to ensure that Terms of Reference 

or Specification are open to all interested parties, bids are objectively evaluated and 

approval for procurement projects are in accordance with the policies and 

delegation of powers. In your view, do you think such structures are effective? 
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This question aimed at establishing whether the NCC complies with Regulation 16A6.2 of 

the Treasury Regulations which prescribes for the establishment of the bid specification, 

bid evaluation and bid adjudication committees as procurement structures for public goods 

and services and whether or not, in their view, such structures are effective. All 100% of 

the interviewees responded that the NCC has the Bid Specification Committee (BSC), Bid 

Evaluation Committee (BEC) and the Bid Adjudication Committee (BAC) which are 

established to provide an objective oversight on the procurement of goods and services 

above the value of R500 000.00. In obtaining clarity as to why the NCC’s tender threshold 

is still R500 000.00 whereas the National Treasury has increased the threshold to be 

above R1 000 000.00, it was indicated that the NCC does not have a huge budget and 

seldom procures items through the tender process; therefore, they are still using the old 

thresholds, which are acceptable as they do not exceed what has been prescribed by 

National Treasury. 

 

In providing views regarding the effectiveness of the BSC, BEC and BAC, majority (87%) of 

the interviewees responded that these structures are effective in that they are able to 

perform their respective functions objectively and without the interference of anyone and 

they have not had audit findings pertaining to the work or processes that involve these 

committees. However, 13% was of the view that the BSC, BEC and BAC are partially 

effective, supporting this with the observation that these structures work in silos and errors 

or omissions in the Terms of Reference (ToR) have previously resulted in the cancellation 

of the whole process. This concern over the NCC procurement structures was concurred 

by 25% of the interviewees who stated that when the ToR is drafted by the BSC, the BAC 

does not have sight of it before the tender is advertised and only gets to see it when they 

adjudicate bids after they have been evaluated. Thus, when the BAC discovers any errors, 

omissions or matters that may result in litigation by the potential service providers during 

the adjudication process, depending on the materiality, they may recommend for the 

cancellation of the process and the re-advertisement of the tender, which obviously comes 

with re-advertisement costs and the initial tender advertisement costs may be classified as 

fruitless and wasteful expenditure. Furthermore, one of the interviewees also stated that a 

cancelled tender not only has additional cost implications, but also negatively impacts on 

the delivery time of the required goods or services, timelines indicated on the procurement 

plan. They thus find themselves having to rush the process in order to make up for the lost 
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time on cancelled tender process. In the process, costly mistakes may be made. 

 

Question 5: Which public authorities/bodies you are aware of that oversee public 

procurement or play a crucial role in public procurement? Has the NCC ever 

interacted with these public authorities/bodies on matters relating to public 

procurement and what were the outcomes of such interaction/s? 

 

The question was aimed at verifying whether the NCC is aware of authorities which have 

been established to oversee or play a crucial role in public procurement and whether or not 

the institution has had interactions with such bodies and the outcome of such interactions. 

In responding to this question, 100% of the interviewees were aware of National Treasury 

and the Auditor-General. Upon follow-up, 50% of the interviewees indicated that Parliament 

through SCOPA, Public Protector, South African Police Service and Special Investigation 

Unit also play a role in public procurement, with the last three being involved in cases 

relating to fraud and corruption on procurement processes. 

 

According to 100% of interviewees, the NCC has had interactions with National Treasury 

on submission of procurement reports and the outcome was the acceptance of the reports, 

while they have interacted with Auditor-General during the audit of the institution and the 

outcome of such engagement was the audit report on the submitted annual financial 

statements which amongst others contained findings and recommendations thereof, some 

of which related to procurement practices. Responding to the interactions with SCOPA, 

Public Protector, South African Police Service and Special Investigation Unit, all 

interviewees stated that the NCC has never had interactions on procurement-related 

matters with any of these public authorities. 

 

Question 6: In your opinion, what challenges does the NCC face in the 

implementation of its procurement practices and how are these addressed or how 

do you think they should be addressed? 

 

This question intended at gathering views from the interviewees regarding challenges that 

the NCC faces in implementing its procurement practices and solicit possible solutions to 

address such challenges. Responses provided by interviewees are indicated in Table 5.2. 
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Table 5.2: Challenges on the implementation of procurement practices in the NCC 

Interviewee Challenges Solutions 

Interviewee 1 Non-compliance with deadlines on 

the submission of demand 

management plans which affects the 

budget spending and leads to 

haphazard procurement. 

Hold Heads of Divisions (HoDs) 

accountable by including 

procurement functions in their 

performance contracts. 

Interviewee 2  Lack of procurement planning from 

the Divisions which result in rushed 

procurement processes and this may 

lead to unnecessary deviation from 

the normal procurement process, 

which in turn may result in irregular 

expenditure. 

Divisions must plan ahead their 

procurement and submit their 

requests at least a month before 

the required goods or services 

are needed in order to allow 

SCM to have sufficient time to 

facilitate the procurement 

process. 

Interviewee 3 Poor or no responses from service 

provider regarding the requested 

submission of quotations. 

Divisions must submit their 

procurement requests and give 

SCM enough time to embark on 

and finalise the process, taking 

into account that service 

providers may either submit 

incomplete documents and this 

requires back and forth 

engagements with service 

providers in order to correct or 

submit the outstanding 

documents or some may not 

even respond to the request for 

quotation and this would require 

that a pool of potential service 

providers must be widened and 

these prolong the procurement 
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process.  

Interviewee 4 Resistance in adopting new ways or 

procurement practices in order to 

enhance compliance, which may be 

exacerbated by the fact that Finance 

and SCM managers and all the 

procurement officials have recently 

joined the NCC. 

Procurement officials have to get 

buy-in from Chief Financial 

Officer (CFO) and 

Commissioner for the 

implementation of new practices, 

educate other officials on the 

benefits to be derived from the 

proposed changes and gradually 

implement changes and monitor 

thereafter. 

Interviewee 5 Insufficient budget, which makes the 

institution unable to implement some 

of its procurement-related plans, 

enrol officials for training to enhance 

their skills and pay officials annual 

salary increase or reward high 

performance. 

The NCC should prepare a 

business case, detail its dire 

financial resources situation and 

have engagements with the line 

department (Department of 

Trade, Industry and 

Competition). 

Interviewee 6 None Not applicable 

Interviewee 7 Non-compliant Terms of Reference 

which is identified during the tender 

adjudication process, resulting in the 

cancellation of the tender process 

and the re-advertisement of the same 

tender, delays in obtaining the 

required goods or services, non-

adherence to timelines stated in the 

procurement plan and the incurrence 

of fruitless and wasteful expenditure.  

The SCM unit needs to prioritise 

procurement training and ensure 

that it is not only limited to 

Finance and SCM officials and 

senior managers performing 

SCM functions, but to the 

organisation at large, particularly  

Directors and Deputy Directors 

as they also form part of the bid 

specification and bid evaluation 

committees. 
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Interviewee 8 Limited segregation of duties in SCM. 

 

SCM Manager to ensure that 

procurement officials do not 

perform sequential functions and 

exercise oversight on all stages 

of procurement process.  

Lack of proper filing which results in 

missing procurement documents.  

Improve on the safekeeping of 

procurement documents and 

ensure that complete copies are 

made and original files kept off-

site.  

 

Table 5.2 above depicts challenges identified by interviewees in the implementation of 

procurement practices within the NCC. From these responses, 38% interviewees stated 

that there was non-compliance with prescribed processes and internal controls challenges 

and 25% interviewees indicated that lack of procurement planning was one of the main 

challenges within the NCC, whereas 13% stated that the institution does not have any 

procurement challenges. Although the study does not intend to provide solutions to all the 

identified challenges, the development of the procurement strategic framework and 

operational guidelines to guide the implementation of procurement practices will assist in 

ensuring that there is improved compliance and ultimately eradicate irregular expenditure 

within the NCC. 

 

Question 7: What would you say are the shortcomings of the NCC in relation to the 

implementation of its procurement practices and what measures do you think 

should be employed to improve such shortcomings? 

 

This question was aimed at obtaining information relating to shortcomings faced by NCC in 

undertaking its procurement and seek proposals on how such weaknesses should be 

improved. The participants’ views are outlined in Table 5.3. 

 

Table 5.3: Shortcomings on the implementation of procurement practices 

Interviewee Shortcomings Measures to improve 

Interviewee 1 Non-compliance with deadlines on Hold Heads of Divisions (HoDs) 
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the submission of demand 

management plans which affects the 

budget spending and leads to 

haphazard procurement. 

accountable by including 

procurement functions in their 

performance contracts. 

Interviewee 2  Stringent SCM policy that makes 

compliance difficult. 

Review the policy and make it 

practical to implement. 

Interviewee 3 Disregard of BSC and BEC meeting 

appointments by officials appointed 

to the committees.  

Include BSC and BEC meeting 

attendance by Deputy Directors, 

Directors and Chief Directors in 

their performance contracts. 

Interviewee 4 Lack of segregation of duties. This can be addressed through 

employing more staff; however, 

with the current financial 

situation of the NCC, it is 

impossible. 

Interviewee 5 Lack of proper planning and general 

disregard and disrespect of timelines. 

SCM needs to impart knowledge 

and basic understanding of 

SCM, different procurement 

processes, the importance of 

proper planning and 

consequences of non-

compliance, to the entire 

organisation.  

The NCC management should 

give SCM officials support to 

enforce some controls aimed at 

improving compliance within the 

institution. 

Interviewee 6 None Not applicable 

Interviewee 7 Rigid procurement policies that make 

compliance nearly impossible. 

 

Benchmark with other public 

entities and the dtic, as the line 

department.  
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Directors not having procurement 

approval powers with the exception 

of petty cash transaction. 

Revision of delegation of powers 

to grant Directors procurement 

approval powers up to a 

particular amount in order for 

them to keep abreast of the 

procurement developments as 

they are also required to 

approve transactions on the 

acting capacity when the HoDs 

are not available. 

Interviewee 8 Stringent policies that make 

compliance difficult and more 

exposure to audit findings.                                                          

Review the policy and make it 

practical to implement. 

 

Table 5.3 reveals participants’ opinions regarding shortcoming in the implementation of 

procurement practices in the NCC. Furthermore, measures to improve the identified 

shortcomings have been proposed. From these responses, it has been noted that lack of 

procurement planning, stringent policies, resistance to change and segregation of duties 

have been identified as key shortcomings. It is to be noted that some shortcomings are the 

reiteration of what was indicated as challenges in Table 5.2 above. In this regard, the 

development of the procurement strategic framework and operational guidelines will take 

into account the identified shortcomings and the measures proposed to improve them. 

 

Question 8: Do you think the SCM/procurement unit of the NCC is adequately 

capacitated/resourced in such a way that it is possible to rotate staff as a control 

measure to curb possible procurement malpractices? If yes, does the NCC rotate its 

staff within the SCM unit?  
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With this question, the researcher aimed at establishing if the NCC has adequate SCM 

human resources and whether such resources are being rotated within the unit. In 

responding to this question, 100% of the interviewees indicated that considering the current 

staff complement of the NCC and the fact that NCC has a very small budget which does 

not enable them to procure much, they are of the view that the SCM human resources are 

sufficient. Furthermore, 100% of the interviewees also stated that due to small number of 

officials in the SCM unit, rotation of staff is highly impossible. In addition, 63% of the 

interviewees indicated that with the current SCM staff complement, segregation of duties 

becomes impossible and officials perform sequential SCM functions, something which 

poses a risk as officials may easily engage in procurement malpractices. One of the 

interviewees insisted that all SCM functions performed by officials are overseen by the 

SCM Manager, to ensure that all processes are undertaken in accordance with the 

prescribed processes and policies. 

 

Question 9: According to your observation and experience, does the NCC implement 

and comply with the prescribed public procurement prescripts? Please elaborate on 

your response. Please indicate a minimum of five (5) prescripts that guide 

procurement in the NCC. 

 

This question’s intent was to gather views on the implementation of and compliance with 

the prescripts prescribed for public procurement. In responding to this question, 100% of 

the interviewees indicated that the NCC implements the prescribed procurement prescripts. 

With regard to compliance, 75% of the interviewees stated that due to non-compliance 

audit findings the institution has had, which are as a result of omissions or oversight on 

some policy requirements, they are of the view that there is room for improvement.  

 

With regard to mentioning prescripts the NCC commonly uses in its procurement 

processes, 87% of the interviewees furnished the required minimum of five prescripts, 

which ranged from the Constitution, PFMA, PPPFA, Treasury Regulations, Preferential 

Procurement Regulations, National Treasury instruction notes and the B-BBEE Act. 

However, 13% of the participants indicated that they do not know the prescripts and this 

response was contrary to the response provided that the NCC complies with the prescribed 

procurement prescripts, something which could be attributed to the fact that the interviewee 
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does not perform day-to-day procurement functions. 

 

Question 10: How does the NCC ensure transparency of its procurement practices? 

 

This question aimed at establishing if the NCC conducts its procurement in accordance 

with the principles prescribed by the Constitution, one of which is transparency. One 

hundred percent (100%) of the interviewees responded that the NCC ensures that its 

procurement is transparent by advertising its bids in accordance with National Treasury 

requirements, that is on the National Treasury e-tender portal, newspaper and the 

institutional website. Furthermore, all participants stated that bidders are provided with 

reasons for their unsuccessful bids. In addition, 25% indicated that the NCC also holds 

briefing sessions on its tenders to address any questions that the potential bidders may 

have regarding an advertised tender and bid awards are also published as required by 

National Treasury. 

 

Question 11: How does the NCC manage procurement emanating from deviation 

from normal procurement procedure, e.g. not following an open tender/competitive 

procedure, sole provider and inability of obtain the required minimum number of 

quotations, in order to curb abuse of deviation from the prescribed procurement 

process? 

 

Through this question, the researcher intended to establish how the NCC manages 

procurement that has not followed the normal procurement process. In responding to this 

question, 100% of the participants indicated that the NCC always follow the open tender 

process; however, in instances where a minimum of three quotations could not be obtained 

in a particular procurement process or when particular goods or services are provided by a 

sole supplier, such requests are made for consideration and approval by the Accounting 

Authority, even if the request’s amount is within the threshold delegated for approval by 

HoDs. Furthermore, sole provider claims are always substantiated by evidence confirming 

that there are no other service providers which can provide similar goods or services. 

 

Question 12: What controls does the NCC have in place to ensure that actions are 

taken against service providers who engage in fraudulent and corrupt activities or 



255 
 

what steps would it take if it discovered that one of its suppliers was involved in 

public procurement fraud and corruption? 

 

This question intended to determine how the NCC deals with unscrupulous service 

providers or how it would deal with them. In responding to this question, 100% of the 

interviewees indicated that the NCC has never had to deal with service providers who 

engage in fraudulent or corrupt activities and this is due to the due diligence conducted 

before any service provider is appointed, which amongst others include checking if the 

service provider is not listed on the register for tender defaulters and if the service provider 

is not restricted from doing business with Government, of which such information is 

obtainable from the Central Supplier Database and the National Treasury website. 

However, 100% of the interviewees stated that if the NCC was to discover that one of its 

service providers was involved in fraud and corruption, such incident would be referred to 

their Legal Services Division which would conduct an investigation with the intention of 

contract termination and reporting that particular service provider to National Treasury for 

debarment and prohibition from conducting business with all the organs of the state. 

Furthermore, 63% of the interviewees also alluded that such would also be reported to the 

South African Police Service for institution of a civil case.  

 

Question 13: Does the NCC deliberate its procurement needs and related financial 

resources, procurement risks, targets, performance and reporting during its strategy 

session? Are these incorporated in the organisational strategic plan? 

 

According to 75% of the interviewees, the NCC discusses issues relating to procurement in 

the strategy session albeit high level and these are detailed in the Divisional demand 

management plans as well as the procurement plan. Twenty-five (25%) of the participants 

indicated that procurement-related matters are not discussed at the strategy session; they 

are only required to indicate their procurement needs during the DPM compilation process. 

It being noted that the NCC SCM policy requires that the demand management plan must 

be compiled during the strategy session and the MTEF process (NCC, 2020b). 

 

Question 14: Procurement is both a strategic and an operational function. Which 

aspects of procurement would you regard as strategic and which ones do you think 
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are operational? 

 

This question intended to verify whether participants understand that procurement is both a 

strategic and an operational function and also obtain their views on aspects they regard as 

strategic and operational. The participants’ responses are outlined in Table 5.4 below.  

 

Table 5.4: Interviewees’ responses- strategic and operational aspects of 

procurement 

Interviewees Strategic aspects Operational aspects 

Interviewee 1 Planning, oversight, environment, 

set the tone on compliance. 

Processes, the actual procurement, 

compliance and reporting. 

Interviewee 2 Planning, funding, creation of an 

enabling environment for 

procurement implementation. 

Processes, development/review of 

internal policies, manuals, actual 

procurement and reporting. 

Interviewee 3 Planning and budget. Facilitation of the procurement 

process and reporting. 

Interviewee 4 Planning, deciding on priorities 

and resources. 

Processes, policies, actual 

procurement and reporting. 

Interviewee 5 Planning, setting priorities and 

making both financial and human 

resources available to execute 

organisational plans. 

Day-to-day activities, processes, 

execution of actual procurement and 

reporting. 

Interviewee 6 None All procurement activities and 

functions. 

Interviewee 7 Guidance on where most benefit 

would be derived on the 

allocated budget and 

procurement, play oversight, 

providing the tools of trade, 

support, enforce consequent 

management. 

Day-to-day procurement activities, 

policies, systems, people, actual 

procurement, processes and 

ensuring compliance. 

Interviewee 8 All the matters that impact on the 

achievement of strategic 

Day-to-day procurement functions, 

processes and reporting. 
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objectives. 

 

According to the responses provided in Table 5.4 above, 87% of the participants 

understand that procurement is both a strategic and an operational function. In this regard, 

participants were able to furnish and differentiate between strategic and operational 

aspects of procurement. However, 13% insisted that procurement is only an operational 

function.  

 

Since South Africa envisions an inclusive economy which can be made possible by 

supporting and developing small and medium sized enterprises (SMEs) through 

procurement from them, this requires public institutions to include this in their strategic 

discussions and formulate procurement initiatives aimed at realising this vision. 

Furthermore, at an operational level, efforts must be made by public institutions to equip 

SMEs, through information sharing sessions, guidance and workshops for them to be able 

to effectively compete for procurement opportunities. Since SMEs do not have financial 

reserves and mostly rely on profits made after rendering services, it is important that public 

institutions pay their invoices as soon as they have been received so that SMEs can 

continue to survive and sustain themselves. 

 

Question 15: In your observations what strategic and operational procurement 

challenges does the NCC have and what recommendations would you make for the 

development of a procurement strategic framework and operational guidelines for 

the NCC? 

 

With this question, the researcher sought to gather information relating to strategic and 

operational procurement challenges in the NCC and to also obtain the participants’ views 

on what they would like to see covered in the procurement strategic framework and 

operational guidelines to be developed. In this regard, Table 5.5 below tabulates the 

responses from the interviewees. 
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Table 5.5: Interviewees’ responses: strategic and operational challenges and  

recommendations for strategic framework and operational guidelines 

 

Interviewees 

Challenges Recommendations 

Strategic Operational Strategic 

framework 

Operational 

guidelines 

Interviewee 1 Lack of 

procurement 

discussions at 

strategic level. 

Resistance to 

comply with 

internal controls 

and timelines.  

Discussion and 

consensus on 

procurement 

priorities at 

strategic level. 

Measures to 

enforce 

compliance 

Interviewee 2 Lack of 

identification of 

the 

organisational 

procurement 

priorities. 

Lack of 

compliance, 

resistance and 

lack of 

knowledge of 

procurement 

processes. 

Setting of 

procurement 

priorities at 

strategic level, 

providing 

enabling 

environment 

and support in 

the enforcement 

of internal 

controls and 

processes. 

Training of staff 

and how 

compliance 

should be 

improved. 

Interviewee 3 Limited budget 

to undertake 

procurement 

Resistance to 

comply with set 

deadlines. 

Management 

support to 

enforce 

compliance. 

Processes and 

proposals on 

how to improve 

compliance. 

Interviewee 4 Lack of 

procurement 

discussions at 

strategic level. 

Resistance. Discuss 

procurement at 

strategic level. 

Development of 

the Standard 

operating 

processes in 

order to guide 

even in the 

future and 
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specifying 

guidelines that 

are being 

followed in 

procuring within 

the 

organisation. 

Interviewee 5 Lack of 

sufficient 

financial 

resources to 

undertake 

procurement. 

Lack of 

understanding 

of procurement 

and 

disrespecting 

and disregard of 

timelines and 

policy 

provisions by 

officials.  

Management 

playing a role in 

procurement. 

Development of 

processes and 

changes in 

delegation of 

powers. 

Interviewee 6 None Resignation of 

staff in 

procurement 

unit. 

Management’s 

role on 

procurement 

matters. 

Development of 

processes and 

procedures that 

will ensure 

compliance with 

prescripts. 

Interviewee 7 Lack inclusive 

planning at 

strategic level 

so that they all 

own the 

process. 

 

 

 

Procurement is 

too centralised 

that decision-

makers and 

end-users are 

deprived of 

making 

contributions. 

Discussion of 

procurement at 

strategic level in 

order to arrive 

at the 

organisational 

procurement 

priorities 

together.  

 

Clear 

procurement 

processes that 

entail the 

involvement of 

the end-user, 

as opposed to 

SCM doing 

everything, 

while end-user 
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are just waiting 

for the order to 

be issued. 

Interviewee 8 Budget 

constraints to 

execute the 

mandate. 

Insufficient 

human 

resources at 

SCM limits 

segregation of 

duties. 

Management 

collectively 

making 

contributing to 

procurement.  

Detailed 

procurement 

processes  

 

According to 50% participants, the NCC’s strategic procurement challenges entail lack of 

procurement discussions at strategic level, followed by 38% interviewees who indicated 

that there is lack of sufficient financial resources to execute the institutional mandate. In 

alluding to operational procurement challenges, 63% participants stated that there was 

resistance to comply with deadlines and internal controls. Participants also provided 

various recommendations for the development of a strategic framework, with majority of 

them (88%) wanting management to take charge and discuss procurement matters at 

strategic level to arrive at the organisational priorities, considering the limited financial 

resources in the NCC, while 12% interviewees want to have management’s support in 

enforcing compliance. Furthermore, 75% of the participants recommended that the 

operational guidelines should contain detailed procurement processes, while 12% 

recommended that these guidelines should provide measures to improve compliance 

within the NCC. 

 

5.5 CONCLUSION 

 

This chapter presented findings obtained from interviews conducted with participants who 

are involved in the implementation of procurement practices within the NCC. The chapter 

also explained the methodology followed to collect the empirical data. A brief overview of 

the NCC, a public entity in which the research was conducted, was provided. 

 

The purpose of this empirical investigation was to identify gaps between the first three data 

sets, which are Chapters 2, 3 and 4 and the fourth data set, which reveals the status of 
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procurement practices in the NCC. The data obtained from the semi-structured interviews 

was analysed, interpreted and compared with the three data sets, i.e. Chapters 2 to 4. The 

results of the empirical investigation confirmed the problem that prompted this study, as 

identified in section 1.2, that the NCC incurs irregular expenditure as a result of non-

compliance with public sector procurement legislative framework. Although the NCC 

follows the prescribed public procurement policies and procedures, the empirical 

investigation and document analysis revealed that full compliance is not achieved, hence 

the incidents of irregular expenditure. In this regard, the empirical investigation also served 

as the basis for the development of the procurement strategic framework and operational 

guidelines which would address the identified research problem.  

 

The next and final chapter summarises the study and the researcher reflects extent to 

which the research objectives were operationalised and the research questions answered. 

The chapter presents the procurement strategic framework and operational guidelines 

designed for the NCC, as the main contribution of the study. Furthermore, specific 

recommendations to challenges identified during the research and key findings, on the 

implementation of procurement practices in the NCC are made. 
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CHAPTER 6 

SUMMARY, CONCLUSION AND RECOMMENDATIONS: A STRATEGIC 

FRAMEWORK AND OPERATIONAL GUIDELINES FOR PROCUREMENT 

PRACTICES 

 

6.1 INTRODUCTION 

 

The previous chapter provided the findings of the empirical investigation in relation to the 

current state of procurement practices inclusive of challenges and weaknesses 

encountered by NCC. Although findings from this study cannot be generalised to other 

public institutions, compliance with the prescribed legislative framework, procurement 

principles and other official guidelines applicable to public procurement is universal. Thus, 

recommendations made in this study may also be adopted by other public institutions 

facing similar procurement challenges as the NCC. 

 

The aim of this study was to develop a strategic framework and operational guidelines for 

the public sector, with specific reference to the NCC. As a democratic developmental state, 

South Africa provides a wide range of services for the benefit and consumption by its 

citizens, which are procured from various service providers using public funds. In this 

regard, the Constitution (1996) prescribes that public institutions must purchase goods or 

services in a “fair, equitable, transparent, competitive and cost-effective” manner. 

According to international best practices, it is pivotal that public officials entrusted with 

performing procurement functions should possess the necessary skills and ensure that 

prescribed legislative framework, guidelines and processes are always adhered to when 

procuring public goods or services. Furthermore, public officials must act with diligence and 

integrity and have the interests of the public at heart. Therefore, the significance of public 

procurement cannot be overemphasised. 

 

Thus, based on data collected using multiple data sets, this chapter provides a 

procurement strategic framework and operational guidelines, which are the main 

contribution of this research study, which will help on the improvement of the NCC’s 

compliance with prescribed procurement legislative framework, official guidelines, 
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processes and procedures and address the problem identified in Chapter 1, section 1.2.  

 

6.2 STUDY SYNOPSIS: RESEARCH OBJECTIVES AND QUESTIONS  

 

In accordance with the research objectives delineated in Chapter 1, section 1.3, the 

primary objective of this study was to design a procurement strategic framework and 

operational guidelines for the public sector, with specific reference to the NCC. 

 

6.2.1 Research objectives 

 

The following research objectives were formulated and operationalised in this study: 

 

• Research objective 1: Establish a conceptual and theoretical framework for 

procurement practices in the public sector. 

• Research objective 2: Explore the statutory and regulatory guidelines for 

procurement practices in the South African public sector. 

• Research objective 3: Investigate international best practices regarding procurement 

praxis. 

• Research objective 4: Determine the procurement practices, challenges and 

shortcomings in the NCC.  

• Research objective 5: Design a strategic framework and operational guidelines to 

improve procurement compliance in the NCC. 

 

6.2.2 Research questions 

 

The following research questions were formulated and answered in this study, with the aim 

to achieve the above-mentioned research objectives. 

 

Research question 1: What is the conceptual and theoretical framework for procurement 

practices in the public sector? 

 

This question was answered in Chapter 2 by establishing a conceptual and theoretical 

framework for procurement practices in the public sector, which provided direction to the 
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study. In this regard, various theories relevant to public procurement were identified and 

used as theoretical foundation of the study and these include the Principal Agency Theory, 

Stewardship Theory, Public Value Theory, Institutional Theory, Public Choice Theory and 

Social Contract Theory. In addition, key concepts and constructs as derived from the 

theoretical framework were conceptualised in Chapter 2 of the study. Since the state 

provides for the societal needs, in the form of goods and services through various public 

institutions, its origins and responsibilities in the provision of these goods and services 

were elucidated in Chapter 2.  

 

Research question 2: Which statutory and regulatory guidelines are relevant for 

procurement practices in the public sector? 

 

This research question was answered in Chapter 3 of the study by illuminating the statutory 

framework governing procurement in South African public sector. Further to this, regulatory 

framework that guides how public procurement practices should be implemented was 

provided. The synopsis of the statutory and regulatory framework provided matters of 

consideration by public institutions when implementing procurement practices. In addition, 

various procurement processes and their thresholds were revealed.  

 

Research question 3: What are international best practices regarding procurement 

praxis? 

 

Question 3 was answered in Chapter 4 of the study by assessing public procurement 

practices of various countries with the aim to reveal the international best practices 

regarding the public procurement praxis. In this regard, procurement practices of BRICS 

countries (Brazil, Russia, India, China and South Africa) and other African countries which 

are Ghana, Kenya, Nigeria and Tanzania were scrutinised. This assessment assisted in 

gaining an insight into the public procurement international best practices, using 

dimensions such as public procurement legislation and guidelines, procurement principles, 

procurement procedures, procurement structures and oversight authorities and controls to 

enforce compliance or improve public procurement and this has helped to determine if 

South Africa implements its public procurement praxis in accordance with the international 

best practices. 
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Research question 4: What are the current procurement practices, challenges and 

shortcomings in the NCC? 

 

This chapter was answered in Chapter 5 of the study by investigating how NCC conducts 

its procurement, inclusive of deficiencies and challenges encountered. This was done by 

obtaining views and perceptions of officials on the manner in which procurement practices 

are implemented and this information was collected through the semi-structured interview 

questions posed and answered by participants comprising of finance and SCM officials and 

senior managers with procurement approving powers within the NCC. Furthermore, 

Chapter 5 presented findings of the empirical investigation. 

 

Research question 5: What should be included in the design of a strategic framework and 

operational guidelines to improve procurement compliance in the NCC? 

 

Chapter 6 of study answered this research question by developing a strategic framework 

and operational guidelines that would assist the NCC in improving compliance with the 

legislative framework and other official guidelines with the aim of reducing or eradicating 

the incidents of irregular expenditure. Furthermore, recommendations are provided on the 

utilisation of the strategic framework and the operational guidelines in order to address the 

research problem identified in Chapter 1. 

 

Table 6.1 below outlines the correlation between the research objectives, questions and 

the chapters of the study. 

 

Table 6.1: Research objectives and questions aligned to study chapters 

Research Objectives Research Questions Chapters 

To establish a conceptual and 

theoretical framework for 

procurement practices in the public 

sector. 

What is the conceptual and 

theoretical framework for 

procurement practices in the public 

sector? 

Chapter 2 

To explore the statutory and 

regulatory guidelines for 

Which statutory and regulatory 

guidelines are relevant for 

Chapter 3 
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procurement practices in the South 

African public sector. 

procurement practices in the public 

sector? 

To investigate international best 

practices regarding procurement 

praxis. 

What are international best practices 

regarding procurement praxis? 

Chapter 4 

To determine the procurement 

practices, challenges and 

shortcomings in the NCC. 

What are the current procurement 

practices, challenges and 

shortcomings in the NCC? 

Chapter 5 

To design a strategic framework 

and operational guidelines to 

improve procurement compliance 

in the NCC. 

What should be included in the 

design of a strategic framework and 

operational guidelines to improve 

procurement compliance in the 

NCC? 

Chapter 6 

 

6.3 SUMMARY OF CHAPTERS 

 

Chapter 1 introduced the study. Public procurement derives its importance from the 

Constitution of the Republic of South Africa (1996). Thus, public institutions have an 

obligation to ensure that they provide quality services to the public through purchasing 

goods or services and such process must be “fair, equitable, transparent, competitive, and 

cost-effective”. Furthermore, the Constitution (1996) requires that public sector ensures 

that public resources are used in an efficient, effective and economic manner and that 

public officials are adequately skilled and maintain professional ethics in order to deliver 

quality services to the citizens The chapter also provided the rationale for the study and the 

problem statement. The rationale is founded on the NDP vision that South Africa should 

reduce poverty and inequity among South Africans by year 2030 and public procurement 

has been identified as one of the apparatuses through which such vision can be realised. 

The problem statement outlined the challenge faced by the public sector in the 

implementation of procurement practices which relate non-compliance with the prescribed 

laws and regulations, resulting in the incurrence of irregular expenditure. The chapter also 

delineated the research objectives and the corresponding research questions that would 

assist the researcher in investigating public procurement. Furthermore, the central 

theoretical statements, methodology overview, significance of the study, ethical 
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considerations and the structural preview were outlined. 

 

Chapter 2 intended to create a theoretical foundation on which the study would be 

premised. In this regard, a conceptual and theoretical framework for procurement practices 

in the public sector were established. The origins, general role of the state in the society 

and its responsibilities in providing goods and services were explained. To comprehend the 

public procurement phenomenon, various theories were identified to serve as theoretical 

foundations of this study and these include the Principal Agency Theory, Stewardship 

Theory, Public Value Theory, Institutional Theory, Public Choice Theory and Social 

Contract Theory. These theories bear relevance and significance in the implementation of 

procurement practices. The purpose, significance of public procurement and its location 

within the broader financial and supply chain management were explained. Furthermore, 

key concepts and constructs derived from the theoretical framework, literature review and 

associated with public procurement and primary research objective of this study were 

outlined. 

 

Chapter 3 aimed to operationalise the second research objective by exploring the statutory 

and regulatory guidelines for procurement practices in the South African public sector. In 

this regard, the statutory framework and regulatory guidelines that govern public 

procurement were expounded. As the supreme law of the country, the Constitution (1996) 

prescribes values and principles that govern public administration, which amongst others is 

the promotion of an efficient, effective and economic use public resources as well as 

conducting procurement in a “fair, equitable, transparent, competitive and cost-effective” 

manner. Furthermore, to achieve objectives for which public procurement is intended, the 

Constitution (1996) requires public officials to promote and maintain high standards of 

professional ethics and to be accountable. The other main prescripts emanating from the 

statutory and regulatory framework which are applicable to public procurement practices in 

the NCC include Public Protector Act 23 of 1994, Public Finance Management Act 1 of 

1999, Preferential Procurement Policy Framework Act 5 of 2000, Promotion of Access to 

Information Act 2 of 2000, Promotion of Administrative Justice Act 3 of 2000, Public Audit 

Act 25 of 2004, Prevention and Combating of Corrupt Activities Act 12 of 2004, Broad-

Based Black Economic Empowerment Amendment Act 46 of 2013, Public Administration 

Management Act 11 of 2014, Treasury Regulations, 2005, National Development Plan: 
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Vision for 2030 (2012), Medium-Term Strategic Framework, 2014-2019, Preferential 

Procurement Regulations, 2017, Medium-Term Expenditure Framework, National Treasury 

Practice Notes or Instruction Notes on public procurement and Irregular Expenditure 

Framework, 2018. It has been revealed that the public sector has vast statutory and 

regulatory framework to guide procurement; however, the implementation and compliance 

with these prescripts is a still a huge challenge. In this chapter, the procurement processes 

and thresholds emanating from statutory and regulatory prescripts were elucidated. 

Furthermore, key role-players and structures providing oversight on public procurement in 

order to enforce responsibility and accountability were outlined. Finally, procurement 

challenges facing the South African public sector were expounded.  

 

Chapter 4 aimed at operationalising the third research objective by investigating 

international best practices regarding procurement praxis. In this regard, nine countries 

which are comprised of BRICS countries (Brazil, Russia, India, China and South Africa) 

and some African countries (Ghana, Kenya, Nigeria and Tanzania) were selected as case 

studies for purposes of extracting procurement best practices. The key dimensions against 

which the procurement practices were assessed relate to the Public Procurement Theory 

as exposed in Chapters 2 and 3 and they pertained to procurement legislation and 

guidelines, procurement principles, procurement procedures, procurement structures and 

oversight authorities and controls to enforce compliance with established and generally 

accepted public procurement praxis. These dimensions revealed commonalities in the way 

procurement practices are implemented in various countries and such informed the design 

of strategic framework and operational guidelines for public sector procurement practices. 

Furthermore, as one of the procurement best practices, this study has revealed that e-

procurement has gained prominence in numerous countries and is utilised to enhance 

transparency and efficiency in public procurement. 

 

Chapter 5 presented the findings of the empirical investigation which was conducted to 

gain an insight into the status of procurement practices, inclusive of weaknesses and the 

challenges faced by NCC. Due to the small population size, a census study was followed 

and officials from finance and SCM unit as well as senior managers with procurement 

approving powers participated in the study. The data obtained from the participants was 

analysed and presented in tables and graphic forms. The key findings of this study 
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confirmed that the NCC does not fully comply with the prescribed procurement laws and 

regulations and this confirmed the problem identified in Chapter 1 of the study, namely, the 

incurrence of irregular expenditure as a result of non-compliance with procurement 

legislative framework. Thus, inputs from participants were used to design the strategic 

framework and operational guidelines for the NCC. 

 

Chapter 6 serves as the conclusion of this study and thus provides a summary of the whole 

study by reflecting on the extent to which the research objectives were operationalised and 

research questions answered. Key findings are outlined and proposals on how NCC can 

improve its procurement compliance. Furthermore, the strategic framework and operational 

guidelines that will assist in improving procurement compliance in the NCC are expounded, 

with the aim to address the research problem elucidated in Chapter 1 of this study. 

 

6.4 FINDINGS OF THE STUDY: KEY CHALLENGES 

 

Semi-structured interviews were used as the main data collection method. Literature and 

document review were also conducted to enhance richness of data and for the purposes of 

triangulation. The empirical investigation discovered numerous deficiencies relating to 

procurement within NCC, to which participants made proposals to address them. The 

following are the key challenges which emanate from the interviews: 

 

6.4.1 Lack of full compliance with procurement prescripts and processes 

 

Although the study participants unanimously agreed that as the public entity, the NCC 

implements and complies with the procurement prescripts, majority (75%) of them stated 

that full compliance was lacking, hence the compliance audit findings against the NCC. The 

non-compliant ToRs was portrayed as a challenge which has previously resulted in 

cancellation and re-advertisement of tender process, which in turn delayed the delivery of 

the required goods or services, resulted in fruitless and wasteful expenditure and incurring 

additional tender advertisement costs. Twenty-five (25%) of the participants were of the 

view that this was perpetuated by the fact that the ToR is drafted by the BSC, the BAC 

does not have sight of it and does not give input on it before the tender is advertised and 

only gets to see it when they adjudicate bids after they have been evaluated. Thus, when 
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material errors or omissions are discovered by BAC, they are compelled to recommend for 

the cancellation and re-advertisement of the tender with the corrected ToR or specification. 

To address the prescripts and processes non-compliance challenge, the NCC needs to 

strengthen its internal controls in order to ensure that full compliance is achieved and 

irregular expenditure is eradicated. With regard to fully compliant ToR, the NCC will have to 

consider having the ToR go through the BAC for input or recommendation before approval 

by the Accounting Authority for the advertisement of the tender and this will ensure that 

there are no surprises to everyone involved in the procurement process, reduce the 

findings associated with non-compliant ToR, tender cancellation and re-advertisement 

which result in prolonged procurement process. Furthermore, the NCC should consider 

revising its delegation of powers, set the threshold and give authority to all officials at 

Director level to approve procurement requests. This proposal is based on the fact that the 

said Directors are usually appointed to act in the absence of the HoDs and are required to 

perform procurement functions, of which they may not be familiar with the latest policy 

guidelines and processes, something which may increase non-compliance issues. 

 

6.4.2 Poor procurement planning and non-compliance with the set due dates 

 

One of the challenges identified by 63% of the participants was poor procurement planning 

and non-compliance with the set due dates for procurement plans by the Divisions. The 

participants alluded that Divisions were failing to adhere to timely identification and 

submission of their procurement needs which leads to haphazard procurement of goods 

and services. It is argued that this blatant disregard for planned and coordinated 

procurement may also affect spending since one Division may procure goods or services 

that were not budgeted for, thereby affecting the procurement of items that were budgeted 

for. Furthermore, participants also indicated that Divisions were also failing to process their 

procurement requests on time for the SCM unit to facilitate the procurement process and 

this leads to unnecessary deviations from the processes prescribed in the legislative 

framework since they are not able to obtain the required minimum of three quotations, 

thereby incurring irregular expenditure since there is usually no sufficient justification for 

such deviations. Furthermore, participants stated that some officials appointed as BSC 

members would not honour the meeting appointments and this affects the sitting of those 

meetings, the timelines planned for the acquisition goods or services and may also 
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adversely affect service delivery since procurement would not take place at the time on 

which it was planned. To address this challenge, participants recommended that the NCC 

hold the Heads of Divisions accountable by including procurement-related functions in their 

performance agreements. Furthermore, the SCM unit needs to be firm on procurement 

planning and adherence to set deadlines and not process any deviation submissions 

because of poor planning. 

 

6.4.3 Lack of segregation of duties in the SCM unit 

 

Taking into cognizance the staff complement of the NCC and the procurement budget, 

100% respondents indicated that the three human resources (Manager: SCM and two 

support staff) performing procurement functions were adequate. However, 63% of the 

participants were concerned that there is no segregation of duties in the SCM unit and 

since there are few officials, they perform a number of sequential functions, something 

which poses risks of engaging in procurement maladministration. According to Kroukamp 

(2006:214) and Ambe and Badenhorst-Weiss (2012a:247), public institutions must ensure 

that there is adequate segregation of duties to ensure efficiency and to manage risks 

associated with procurement. Furthermore, it is argued that segregation of duties improves 

accountability since public officials are answerable for their actions and would thus conduct 

themselves diligently when performing their procurement functions. In this regard, 

Mofokeng and Luke (2014:2) assert that accountability increases the quality of decision-

making by public officials as they are aware that there are consequences for poor or 

negligent decisions. Thus, to ensure that there is segregation of duties and the principle of 

accountability is upheld, the NCC may have to consider decentralising its procurement 

administrative functions such as specification preparation and request for quotations to the 

Divisions and have its SCM unit overseeing, conducting quality assurance and ensuring 

compliance on processes undertaken by the Divisions. Considering the NCC’s financial 

constraints which make it impossible to hire more staff, consideration may also be made for 

the intake of SCM interns as it is believed that would assist in the segregation of duties 

challenge and would not negatively affect the organisational compensation of employees’ 

budget since interns only get a monthly stipend as opposed to a salary with benefits for full 

time staff, which the NCC cannot afford. 
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6.4.4 Limited financial resources to undertake procurement activities 

 

The insufficient financial resources to undertake procurement was portrayed as a challenge 

which provides limitations on procuring goods or services required by the institution and 

this has a negative impact on the execution of organisational mandate. Since the national 

coffers are severely constrained and National Treasury does not provide public institutions 

with additional funds, the NCC should prepare a business case detailing its dire situation 

and motivate for some additional funds to the line department (the dtic). Furthermore, when 

the budget has been approved, the NCC CFO in consultation with Management should 

have a meeting where issues relating to budget and funds available for procurement of 

goods or services by Divisions are discussed with the aim to table their needs and 

ultimately arrive at the organisational priorities that would be achievable within the available 

financial resources and this will also improve the organisational procurement discussions 

which a number of participants indicated as was poor and reaching consensus on priorities 

to be funded with such limited funds. 

 

It is also advisable that the NCC commences with its procurement activities on time to be 

able to assess whether the quotations for goods and services received from various 

suppliers are market related. In this regard, the organisation will be able to conduct 

negotiations with recommended service provider/s as permitted by the Preferential 

Procurement Regulations, 2017 and restart the procurement process and increase the pool 

of service providers should the quotations received prove to be exorbitant, hence timely 

commencement of the procurement process becomes crucial. This will ensure that goods 

and services are procured at reasonable prices and that funds are made available for other 

organisational priorities. To deal with its financial crisis, the NCC may also have to 

investigate the services it renders and determine if it is not possible to charge a small fee, 

within the National Treasury policy confines. 

 

6.5 EXPOSITION OF THE PROPOSED STRATEGIC FRAMEWORK AND 

OPERATIONAL GUIDELINES  

 

The main purpose of this study was to investigate the state of the implementation of public 

procurement practices in the NCC and develop a strategic framework and operational 
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guidelines that would address challenges and shortcomings with the ultimate goal of 

improving compliance with procurement legislative framework, thereby eradicating irregular 

expenditure. The proposed strategic framework and operational guidelines are the zenith of 

the study and serve as the main contribution which aims to address the research problem 

identified in Chapter 1. Thus, the designed strategic framework and the established 

operational guidelines are the results of data triangulation of the four data sets (Chapters 2 

to 5). The proposed interventions to improve procurement compliance in the NCC are 

therefore divided into two parts, namely: a procurement strategic framework and 

operational guidelines. 

 

6.5.1 Procurement strategic framework 

 

This study confirmed that public procurement is marred with non-compliance with the 

prescribed legislative framework which results in the incurrence of huge amounts of 

irregular expenditure. It is in this context that the NCC needs to have a strategic framework 

that would give direction to ensure that actions are taken and efforts are made by the 

institution towards improving non-compliance with the legislative framework and official 

guidelines with the aim of eradicating irregular expenditure. The strategic framework 

integrates this study’s data sets and the research findings and has been developed with 

the aim to improve procurement compliance in the NCC with the ultimate goal of 

eradicating irregular expenditure. The framework also aims to address the current gaps in 

the implementation of procurement practices in the NCC. 
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Figure 6.1: Public procurement strategic framework 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Source: Researcher’s own construction 

 

Figure 6.1 above presents the procurement strategic framework, which is one of the key 

contributions of this study. The strategic framework indicates that leadership is the main 

driver of the strategic framework and thus plays a crucial role in developing the 

organisational strategy and specifying the vision, mission and objectives of the institution. 

Since the achievement of the institutional objectives and the realisation of the vision are 

facilitated through the procurement of goods and services, this strategic framework 

emphasises that leadership needs to create an enabling environment to allow those 

entrusted with procurement functions to execute their duties without any interference. In 

this regard, leadership should provide the enabling environment required for the 

implementation of procurement practices that will result in the desired end goal and such 

include, amongst others, the identification of organisational priorities during the strategy, 

MTEF, DMP and procurement plan sessions, allocation of resources, provision of oversight 

on procurement. Furthermore, as part an enabling environment, the organisational 
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leadership needs to provide the necessary support in the approval, adoption and 

implementation of operational guidelines, such as policies, circulars and internal controls, 

whenever the procurement process is being undertaken, enforcing accountability and 

imposing sanctions to officials for non-compliance. 

 

For the NCC to effectively implement its procurement practices, the strategic framework 

also requires leadership to ensure that there is adequate institutional capacity within the 

organisation. In the context of this study, the required institutional capacity refers to human 

resources with necessary skills and knowledge to implement the operational guidelines or 

procurement prescripts such as: legislative framework, instructions, official guidelines and 

internal controls as outlines in Chapter 3, Table 3.1. The public procurement international 

best practices in Chapter 4, Table 4.1, demonstrated that the training and capacity building 

of public officials is one of the crucial controls that may lead to the effectual implementation 

of procurement practices. Thus, training of officials should be one of the priorities in order 

for them to execute their functions with full potential. 

 

To achieve its strategic objectives, leadership needs to set procurement performance 

targets and these should be incorporated into officials’ performance contracts for execution 

and monitoring be done regularly. This strategic framework portrays that in order for 

performance targets to accomplish the desired end goal, which is to eradicate irregular 

expenditure, procurement must be founded on and implemented in accordance with the 

principles of stewardship, ethics, “fairness, equitability, transparency, competitiveness, cost 

effectiveness” and accountability, as they have been identified as the international best 

practices procurement praxis as outlined in Chapter 4 and it has also been confirmed by 

the empirical investigation that the NCC abides by them, even though there is need for 

improvement. Furthermore, the NCC leadership needs to identify procurement areas 

whereby pre-qualification criteria must be set with the goal of procuring from and advancing 

small and medium sized enterprises (SMEs), as provided for in regulation 4.1(b) of the 

Preferential Procurement Regulations (2017). 

 

6.5.2 Public procurement operational guidelines 

 

According to Bouras et al. (2012:30) and Zadawa et al. (2015:107), operational guidelines 
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serve as a point of reference and provide guidance on how processes should be 

undertaken. To this, O’Boyle & Hassan (2013:55) add that operational guidelines direct and 

facilitate the implementation of institutional strategies and programmes in an institution. 

Thus, to successfully operationalise the strategic plan, the proposed procurement 

operational guidelines that will serve as good practice and reference point by NCC in the 

implementation of its strategic framework and procurement practices has been developed. 

 

Figure 6.2: Public procurement operational guidelines  

Source: Researcher’s own construction 

 

The components of the operational guidelines relevant to this study are briefly explained 

below. 

 

6.5.2.1 Legislative framework 

 

The theoretical framework which was explored in Chapter 2 of this study revealed that the 

nature of humankind is such that individuals are self-serving and are thus prone to engage 

in activities that will benefit them. Since public institutions utilise the services of public 

officials to undertake procurement, they may be tempted to squander and mismanage 

public funds and this will in turn comprise the service delivery. It is for this reason that 

public procurement is highly regulated, as depicted in the statutory and regulatory 

framework outlined in Chapter 3, to ensure that there is effective, efficient, economic and 

transparent use of public funds by public institutions. In this regard, this study has revealed 
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in Chapter 4 that it is an international best practice to have the statutory and regulatory 

framework to govern public procurement. Furthermore, the empirical investigation, Chapter 

5, section 5.4.2 revealed that NCC complies with the stipulations of the prescribed 

procurement prescripts in the implementation of its procurement practices; however, full 

compliance is not achieved. Therefore, it is required and expected that, without fail, the 

NCC implements its procurement practices in accordance with the provisions of the 

statutory framework governing procurement in the public sector in order to improve its 

compliance status and eradicate irregular expenditure. As indicated in Chapter 3, Table 

3.1, the relevant statutory framework includes: 

 

• Public Protector Act 23 of 1994; 

• Constitution of the Republic of South Africa, 1996; 

• Public Finance Management Act 1 of 1999; 

• Preferential Procurement Policy Framework Act 5 of 2000; 

• Promotion of Access to Information Act 2 of 2000; 

• Promotion of Administrative Justice Act 3 of 2000; 

• Public Audit Act 25 of 2004; 

• Prevention and Combating of Corrupt Activities Act 12 of 2004; 

• Broad-Based Black Economic Empowerment Amendment Act 46 of 2013; and 

• Public Administration Management Act 11 of 2014. 

 

In addition to the public procurement statutory framework, the regulatory framework is 

established to provide operational guidance on how the statutory framework should be 

implemented by public institutions. The regulatory framework identified as applicable to this 

study comprises: 

 

• Treasury Regulations, 2005; 

• National Development Plan: Vision for 2030 (2012); 

• Medium-Term Strategic Framework, 2014-2019; 

• Preferential Procurement Regulations, 2017; 

• Medium-Term Expenditure Framework; 

• National Treasury Practice Notes or Instruction Notes on public procurement; and 

• Irregular Expenditure Framework, 2018. 
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6.5.2.2 Official guidelines and instructions 

 

Chapters 2, 3, 4 and the empirical investigation revealed that internal policies and other 

official guidelines are fundamental to the effective implementation of procurement practices 

and they guide processes, values and principles crucial to accomplish great results. 

Therefore, the NCC needs to have the SCM policy and other official guidelines to clarify, 

augment and provide clarity on ambiguous statutory and regulatory framework. In addition 

to the statutory and regulatory framework and the SCM policy applied by the NCC, the 

empirical investigation revealed that the NCC derives its procurement guidance from 

guidelines such as the Standard Operating Procedure, internal circulars and delegation of 

authority or powers which must be consulted by Project Managers and compliance verified 

by SCM and the Senior Manager approving the procurement request, whenever 

procurement is undertaken. 

 

Considering the views of Bouras et al. (2012) who state that operational guidelines are 

drawn from the legislative framework and are intended to simplify complex statutory 

prescripts into practical action steps, to provide a value add to the operational guidelines 

and to simplify provisions of the provisions of the procurement operational guidelines, 

process flows have been developed to outline steps to be followed during the procurement 

process in order to guide the successful execution of activities to ensure compliance with 

prescripts and guidelines, consistency in approach and uniformity in the application of 

controls. Based on the procurement processes discussed in Chapter 3, section 3.4, namely 

petty cash, price quotations and competitive bidding, the following process flow charts have 

been designed for the NCC: 
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Figure 6.3: Process flow chart for the petty cash procurement process 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Source: Researcher’s own construction 

 

Figure 6.3 above depicts the steps proposed to be adopted by NCC when conducting 

procurement using petty cash procurement process. These comprise of sequential steps 

showing operational activities and procedures to be followed when procuring goods or 

services, in a manner that would achieve compliance with procurement prescripts and 

guidelines. Although petty cash transactions have a ceiling amount of R2000.00 per 

transaction, which may be considered immaterial, it is however important that the 

availability of funds is confirmed before any procurement may be undertaken to avoid 

incurring unauthorised expenditure, which is prohibited by the PFMA. Furthermore, petty 

cash funds should be used for procurement of items permitted by the guiding policy. In 

addition, funds provided as a petty cash advance need to be accounted for, thus, 

reconciliation of the funds provided, funds spent and the change is very important. In this 

regard, the receipt or invoice must be submitted to finance as evidence for the procured 

goods or services. To enforce accountability and compliance, officials who fail to reconcile 

within the prescribed timelines must bear the consequences for non-compliance and have 

Step 3: Prepare the necessary 
documents, get approval from 
the delegated official and submit 
to finance for allocation of petty 

cash. 

 

Step 2: Check the availability of 
funds on the item intended for 
use. 

 

Step 1: The Division identifies a 
need with the value up 
R2 000.00 

 

Step 5: Prepare the 
reconciliation form, have it 
signed by the delegated official 
and attach the invoice or receipt 
for the procured goods or 
services. 

 

Sufficient funds are not 

available. 

 

Sufficient funds are available. 

 

Step 2.1: Prepare the shifting of 
funds request and submit it to 

finance. 

 

Step 4: Procure the required 
goods or services (in line with 
the petty cash permissions). 

 

Step 6: Scan all documents for 
record keeping and submit them 
with the change (if any) to 
finance, within 5 days after 
receipt of the petty cash to 

reconcile and close the process. 

 

Step 7: Finance must record 
return of the reconciliation 
submission and file documents 
for future reference and audit 
purposes. 

Step 8: Create debt and deduct 
total sum advanced as petty 
cash from the requester’s next 
salary for failure to submit the 
reconciliation documents within 
the prescribed 5 days’ period. 
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the total sum of the petty cash advance deducted from their salaries. Depending on the 

compliance deficiencies identified, finance unit will develop and communicate internal 

controls which must be complied with, failing which expenditure incurred in contravention of 

these measures may be declared irregular. 
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Figure 6.4: Process flow chart for the price quotation procurement process 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Source: Researcher’s own construction 

 

Figure 6.4 above illustrates the proposed sequential steps which consist of operational 

Step 2: Check the 
availability of funds on the 
item intended for use. 

Step 3: Prepare 
specification/ToR and 
submit to SCM for input. 

 

Step 1: As per the DMP, 
a need is identified and 
the procurement process 
initiated. 

 
Step 2.1: Prepare shifting of funds. 

 

Sufficient funds are not 
available. 

 

Sufficient funds are 

available. 

 

Step 4: Finalise the 
specification/ToR, specify the 
closing date for submission of 
quotations and submit to 

relevant HoD for approval. 

Step 5. Request SCM to 
extract potential suppliers 
from CSD. 

 

Step 6: Send out the ToR/specification 
to as many potential suppliers as 
possible from the CSD and attach SBD 
1, 4, 6.1 and 9 forms for completion 
and submission by suppliers with their 
quotations. Request suppliers to also 
provide their B-BBEE certificates/sworn 
affidavits in their quotation 

submissions. 
Step 8.1(a): For specification, 
submit all documents to SCM for 
evaluation of quotations in terms of 
PPPFA, printing of all suppliers’ 
CSD reports and compliance with 
prescripts and official guidelines 
verification. 

 

Step 8: Check if a 
minimum of three 
(3) quotations has 
been received. 

 Step 7: After the closing date, print all 
suppliers’ submitted documents and 
check for accurate completion and 

submission of all required documents. 

 
Step 8.1(b): For ToR, technical 
evaluation meeting takes place, 
compile minutes and submit all 
documents to SCM for evaluation of 
quotations in terms of PPPFA, 
printing of all suppliers’ CSD reports 
and compliance with prescripts and 
official guidelines verification. 

 

Non-compliance identified 
on supplier documents or 
CSD  

 

All Supplier documents 
and CSD reports 
compliant. 

 

YES NO 

Documents returned by SCM to 
Project Manager for correction. 

 

Step 9: Project Manager prepares 
appointment submission and routes it 
to finance to confirm availability of 
funds and compliance with prescripts, 
guidelines and process and ultimate 
approval by the delegated official. 

Step 10: Scan all 
documents and submit to 
SCM for issuing of the 

purchase order. 

 

Step 11: Send the 
purchase order to the 
appointed supplier and 
parties enter into the SLA. 

 

 
Step 12: Manage the 
contract and ensure that 
goods delivered or 
services rendered are in 
line with 
specification/ToR. 

Step 13: Process invoices for 
satisfactory goods and services, within 
the prescribed turnaround time and file 
payment documents. 

 

Step 14: Provide monthly/quarterly 
reports of procurement undertaken to 
Management. 
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activities and procedures to be followed when procuring goods or services following the 

quotation procurement process. These process steps are intended to ensure that goods or 

services are acquired in a manner that would achieve compliance with procurement 

legislative framework, official guidelines, instruction notes and internal controls. 

Furthermore, the proposed process steps are intended to ensure that there is uniformity in 

the way procurement is undertaken by various Divisions within the NCC. Based on the 

literature review conducted and the relevant prescripts, steps involved in the quotation 

procurement process are briefly expounded below. 

 

Step 1: In accordance with the organisational objectives, the outputs identified during the 

strategic session, annual performance plan targets, the needs identified during the MTEF 

process and the procurement items listed in the procurement plan, a need for the 

procurement of goods or services is identified and the procurement process initiated by a 

particular Division.  

 

Step 2: In this step, funds availability is verified and if the available funds are not adequate 

to cover the expenses for the required goods or services, funds are shifted from other items 

in order to ensure that no unauthorised expenditure is incurred and the same is submitted 

to finance for effecting in the financial system to ensure that, when the procurement request 

is routed for approval, the item from which such expenses will be defrayed has sufficient 

funds. 

 

Step 3: Depending on whether the items being procured are goods or services, the Project 

Manager prepares ToR to procure goods or services which may have complexities or risks, 

whereby technical evaluation is included in the ToR and potential service providers will be 

assessed on their capabilities, capacity, previous experience etc, or the specification is 

developed for the procurement of goods or services that are not complex or risky in nature 

and the evaluation will only entail price and B-BBEE points. 

 

Step 4: In this step, inputs from SCM are incorporated into the specification or ToR, closing 

date for submission of quotations is set and the same is submitted to the relevant HoD for 

approval to undertake such procurement. Should the HoD have additional inputs, such will 

also be considered and incorporated into the final document. 

 

Step 5: As required by the National Treasury Circular No. 3 of 2015/2016 (Department of 
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National Treasury, 2015c), that public institutions must source potential suppliers from 

CSD, SCM requests a list of potential service providers from CSD to whom the Project 

Manager must send the request for quotations. 

 

Step 6: This step entails communication between the procuring entity and the potential 

service providers requesting them to submit quotations as per the specification or ToR 

provided. In this communication, the SBD forms (SBD 1, 4, 6.1 and 9) are attached for 

completion and submission with the requested quotation. In addition, the potential service 

providers are requested to furnish a valid B-BBEE certificate or sworn affidavit which will be 

used during the evaluation process in order to determine which service provider has scored 

the highest point in consideration of price and B-BBEE status level. When sending the 

request for quotation to potential service providers, it is important to comply with National 

Treasury requirement that public institutions must invite quotations from as many potential 

suppliers registered on the Central Supplier Database (CSD) as possible with the aim of 

obtaining a minimum of three quotations (Department of National Treasury, 2021). 

 

Step 7: In accordance with the closing date specified on the ToR/specification document, 

this step entails verifying if the potential service providers which responded to the request 

for quotation (RFQ) have accurately completed all the required documents, have aligned 

their quotations to the specification and have correctly calculated their prices and liaising 

with them for rectification of incorrectly completed documents or submission of any 

outstanding. To promote transparency, it is advisable that all communication between the 

Project Manager and the service providers should be in writing. It should be noted that the 

communication regarding the incomplete documents and rectification of incorrectly 

completed documents applies to the procurement that only involves price and B-BBEE 

evaluation and not the one which requires both the technical evaluation and the price and 

B-BBEE evaluation. Furthermore, it is important that quotation submissions received after 

closing date are not considered. 

 

Step 8: This step involves checking if the prescribed minimum of three quotations have 

been received before proceeding to the next step. In the event that the quotations received 

from potential service providers are less than three, more suppliers must be obtained from 

CSD and the request for quotation process started afresh. Therefore, the procurement 

process can only proceed to the next step once three or more quotations have been 

obtained or there is sufficient evidence that several attempts were made to obtain the 
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required minimum number of quotations and the market was not responsive and such will 

be regarded as the deviation from the normal procurement process and will thus be 

ultimately approved in accordance with the institutional delegation of powers, approval of 

which in the case of the NCC is only delegated to the Accounting Authority. 

 

Step 8.1: For the procurement process that involves specification, the Project Manager 

submits all documents to SCM for evaluation of quotations in terms of PPPFA, that is 

considering price only if any of the received quotations are below R30 000.00 or both price 

and B-BBEE points if all quotations are above R30 000.00, printing of all suppliers’ CSD 

reports and compliance verification, once all the requirements stated in step 7 and 8 above 

have been met. In this step, SCM verifies if all documents are properly completed and 

prices are also correctly calculated by the service providers. In addition, the CSD reports of 

suppliers are extracted to verify if the service providers are still in business, their VAT 

registration status (whereby they must charge VAT if they are VAT registered and must not 

charge VAT if they are not VAT registered), tax compliance status, banking details and their 

verification status, whether or not they are not restricted to conduct business with the 

organs of the state, whether or not company directors are employed by the state, alignment 

on directors’ information stated in SBD 4 and the one on CSD. Furthermore, the B-BBEE 

certificate or sworn affidavit is scrutinised to ensure compliance before any points are 

awarded. In the event that full compliance has been ascertained by SCM, the PPPFA 

evaluation is done to determine the service provider to be recommended for appointment, 

based on either the cheapest quotation or the highest points scored. However, should SCM 

identify any non-compliances, this will lead to the return of the documents to the Project 

Manager for communication with the relevant service provider/s for correction of what is 

deemed to be incorrect, or the disqualification of the service provider/s should it happen 

that any of its directors are employed by the state or the supplier is restricted from 

conducting business with organs of the state. 

 

Step 8.2: For the procurement process that entailed ToR, an evaluation committee is 

appointed in accordance with the delegation of powers and a technical evaluation meeting 

takes place, minutes of the meeting compiled and all documents submitted to SCM for 

evaluation of quotations in terms of PPPFA, printing of all suppliers’ CSD reports and 

compliance verification. It is important to note that if any member of the evaluation 

committee declares a potential conflict of interest, such member must recuse him/herself 

from the evaluation process. Verification of compliance requirements indicated in step 8.1 
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above is conducted by SCM and the PPPFA evaluation (Price and B-BBEE points) and 

ultimately the PPPFA evaluation schedule which depicts which of the service providers 

scored the highest points and thus recommended for appointment, is produced. It is 

important to note that the PPPFA evaluation is done only for suppliers which reached the 

cut-off percentage as pre-determined and specified in the ToR. 

 

Step 9: In this step, the Project Manager prepares the appointment submission and routes 

it to SCM to confirm availability of funds and compliance with prescripts and processes, 

verifies if all necessary documents are attached and the submission is ultimately submitted 

for approval by the delegated official.  

 

Step 10: Once approval has been granted for the appointment of a particular service 

provider, the submission and all its accompanying documents are scanned by the Project 

Manager for record purposes and the file submitted to SCM for issuing of the purchase 

order. It is important that SCM confirms the latest tax status of the recommended service 

provider, print the latest CSD and attach it in the procurement submission before the 

purchase order is issued in order to comply with the requirement of National Treasury SCM 

Instruction No. 7 of 2017/2018 which prohibits the appointment of service providers whose 

tax matters are not compliant (Department of National Treasury, 2017c). 

 

Step 11: The issued purchase order will then be transmitted to the service provider to notify 

them of their appointment after which the contract (SLA) drafting will be initiated to stipulate 

the terms and conditions of the contract, what is expected of each party and to outline the 

timelines for delivery, amongst other things. 

 

Step 12: After finalisation of the SLA and sign-off by all parties, the appointed service 

provider commences with the work for which they have been appointed and the Project 

Manager manages the contract to ensure that goods delivered or services rendered are in 

accordance with specification/ToR and SLA terms and conditions are adhered to.  

 

Step 13: This step entails receiving deliverables from the appointed service provider, 

verifying correctness in terms of quality and quantity and ultimately processing the invoices 

for payment within the 30 days’ turnaround time prescribed in the Regulation 8.2.3 of 

Treasury Regulations (Department of National Treasury, 2005) and safely filing payment 

documents for future reference and audit purposes. 
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Step 14: This step involves providing reports on procurement undertaken to Management 

to apprise them of progress on the project, financial resources already utilised and 

challenges (should there be any). 
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Figure 6.5: Process flow chart for the competitive bidding procurement process 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Source: Researcher’s own construction 

 

Figure 6.5 above illustrates the proposed steps which consist of operational activities and 

procedures to be followed when procuring goods or services following the competitive 

Step 1: Draft ToR in line with item 

specified in the procurement plan 

and prepare BSC appointment 

letters. 

 

Step 2: Submit the draft ToR and 

the BSC appointment letters to the 

Accounting Authority via the 

relevant HoD, for input or approval. 

Step 3: Submit the approved draft 

ToR and the BSC appointment 

letters to SCM unit for the allocation 

of the BSC meeting date. 

Step 4: Notify the BSC members of 

their appointment and the meeting 

date and send the draft ToR to 

prepare for the meeting. 

Step 5: Attendance of the BSC 

meeting by the appointed members 

and SCM official and the scriber to 

deliberate on the draft ToR and give 

input to it. 

Step 6: Incorporate the BSC inputs 

into the ToR and prepare 

submission to advertise the tender 

to the BAC for recommendation or 

input and the ultimate approval by 

the Accounting Authority. 

Step 7: Necessary documents are 

put together and submitted to 

National Treasury for the 

advertisement of tender of the e-

tender portal. Tender is also 

advertised on the organisational 

website. 

Step 8: Attend to queries from 

potential bidders in writing ensure 

transparency, until the closing date 

of the tender. Conduct briefing 

session, if specified in ToR. 

Step 9: On the closing date and 

time of the tender, SCM officials 

record all bids received, sign the 

register of bids received and 

remove them from the tender box. 

Step 10: SCM unit conducts the 

pre-qualification and prepares the 

bidders list and notifies the Project 

Manager of the date on which the 

bids will be evaluated. 

Step 11: Project Manager prepares 

the BEC appointment letters, have 

them signed by the Accounting 

Authority, notifies the members of 

their appointment and sends them 

the final ToR, as per tender advert. 

Step 12: Attendance of the BEC 

meeting and functional evaluation of 

all bids received in line with the 

evaluation criteria specified in the 

ToR, as per tender advert. 

Step 12.1: Evaluation of 

quotations/financial proposals for 

the bidders that scored points equal 

or more than the cut-off percentage 

specified in the ToR and 

recommendation of the bidder that 

scored the highest points in terms of 

PPPFA (price and B-BEE points). 

Step 13: Preparation of the 

submission recommending the 

appointment of the supplier with the 

highest PPPFA points and 

submission to BAC for adjudication 

of all bids as evaluated by the BEC 

and ultimate submission to the 

Accounting Authority for approval. 

Step 14: SCM unit prepares the 

appointment letter informing the 

successful bidder of their 

appointment and also prepares 

regret letters for all other bidders. 

Step 15: SCM unit forwards the 

appointment submission to the 

Project Manager initiates the 

drafting of the Service Level 

Agreement (SLA). 

Step 16: Once the SLA has been finalised 

and signed by both parties, the Project 

manager prepares documents necessary 

for the issuing of the purchase order and 

the award is published publicly. 

Step 17: Purchase order 

sent to the supplier and the 

project kick-off meeting takes 

place followed by progress 

meetings as stipulated in the 

SLA. 

Step 18: Submission of the project 

deliverables, verification of quality 

and quantity and acceptance of the 

invoice. 

Step 19: Processing of the supplier 

invoice to finance for payment, in 

line with the payment terms on the 

SLA. 

Step 20: Safekeeping and 

filing of bid documents and 

continuous project and 

contract management until 

the project has ended. 

Step 21: Provision of regular reports on 

the project progress and spending. 
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bidding procurement process. These steps are intended to provide assurance that goods or 

services are acquired in manner that would achieve compliance with procurement 

legislative framework, official guidelines, instruction notes and internal controls. 

Furthermore, the process steps are intended to ensure that there is uniformity in the 

manner in which procurement is undertaken within the NCC. Based on the literature review 

conducted and the relevant prescripts and guidelines, steps relating to competitive bidding 

procurement process are briefly elucidated below: 

 

Step 1: In accordance with the organisational strategic objectives, the outputs identified 

during the strategic session, annual performance plan targets, the needs identified during 

the MTEF process, the procurement items listed in the procurement plan and the 

confirmation of budget availability, the procurement process is initiated by a particular 

Division by drafting ToR in line with the item specified in the procurement plan and 

preparing BSC appointment letters. 

 

Step 2: This step entails submitting the draft ToR and the BSC appointment letters by the 

Project Manager to the relevant HoD for input or concurrence and for the ultimate approval 

by the Accounting Authority.  

 

Step 3: Upon the appointment of the BSC by the Accounting Authority, the ToR and the 

BSC appointment letters are submitted to SCM for the allocation of the BSC meeting dates. 

 

Step 4: In this step, the appointed BCS members are notified of their appointment, 

furnished with their appointment letters and are alerted of the meeting date. Furthermore, 

they are also provided with the draft ToR for perusal in preparation for the BSC meeting. 

 

Step 5: This step involves the attendance of the meeting by the appointed BSC members, 

the Scribes and an SCM official to deliberate on the draft ToR and give input to ensure 

completeness and compliance with prescripts and official guidelines. During the meeting, 

the attendance register and the code of conduct are circulated by the SCM official for sign-

off. 

 

Step 6: After the BSC meeting, the Project Manager incorporates inputs provided by 

members and the SCM official into the ToR and prepares the submission to advertise the 

tender for recommendation or input by BAC and the ultimate approval to advertise the 
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tender by the Accounting Authority.  

 

Step 7: In this step, SCM prepares the necessary tender documents such as the final ToR, 

General Conditions of Contract, SBD, 1, 3.3, 4, 6, 8, 9 forms and submit them to National 

Treasury for the advertisement of the tender on the e-tender portal. The tender is also 

advertised on the organisational website for transparency and reaching a bigger pool of 

potential bidders. 

 

Step 8: While the tender advertisement is running, the Project Manager in collaboration 

with the SCM official attend to potential bidders’ queries. It is important that all responses to 

queries and questions from potential bidders be made in writing to enhance transparency. It 

is in this step that the briefing session with interested potential bidders may also take place 

if the BSC deemed necessary and provided for it in the final ToR. 

 

Step 9: On the tender closing date and time specified in ToR, SCM officials open the 

tender box to take out, record all bids received and sign the register for all received bids. 

 

Step 10: During this step, the SCM unit conducts the pre-qualification on all bids received 

to verify completion of all required documents and prepares the bidders list, bid evaluation 

packs and notifies the Project Manager of the date on which the bids will be evaluated. 

 

Step 11: Upon receipt of the notification from SCM that bids are ready for evaluation, the 

Project Manager prepares the BEC appointment letters, have them signed by the 

Accounting Authority, notifies members of their appointment and sends them their 

appointment letters.  

 

Step 12: This step entails the attendance of the BEC meeting and functional evaluation of 

all bids received in accordance with the evaluation criteria specified in the ToR, as 

advertised in the tender. During this process, the attendance register and code of conduct 

are also circulated for sign-off. Once all the BSC members’ scores have been captured and 

it is discovered that there are anomalies in members’ scores, some of which may be as a 

result of oversight, etc. This will be discussed with the aim of resolving them. After a 

discussion of anomalies, the bidders’ final scores are read out and those which reached the 

cut-off percentage specified in the ToR will be through to the PPPFA evaluation. 
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Step 12.1: In this step, the SCM official opens the financial proposals or quotations of 

bidders which reached the cut-off percentage on the technical evaluation, as specified in 

the ToR and conducts the PPPFA evaluation, which takes into account price and B-BBEE 

points. The PPPFA scores of all the bidders will be read out and the one with the highest 

score is the recommended for appointment. Although this stage considers price and B-

BBEE points, Regulation 6 of Preferential Procurement Regulations, 2017, clarifies that if a 

bidder did not submit a B-BBEE certificate or sworn affidavit for the allocation of B-BBEE 

points, they must not be disqualified, but they must be deprived of the points (Department 

of National Treasury, 2017a). Thus, bidders which have not submitted a B-BBEE certificate 

or sworn affidavit will be at a disadvantage compared that those who have submitted it, as 

they will only be allocated points relating to price only. 

 

Step 13: Based on the outcome of the BEC, the Project Manager prepares the submission 

recommending the appointment of the bidder with the highest PPPFA points, attaches the 

BEC minutes and BEC technical evaluation scores and these are submitted to SCM for 

inclusion into the cases for adjudication by BAC. It is in this step that SCM extracts the 

CSD report of the recommended bidder to verify if they are still in business, their VAT 

registration status (whereby they must charge VAT if they are VAT registered and must not 

charge VAT if they are not VAT registered), tax compliance status, banking details and their 

verification status, whether or not they are not restricted to conduct business with the 

organs of the state, whether or not company directors are employed by the state, alignment 

on directors’ information stated in SBD 4 and the one on CSD. If for some reason, the 

bidder has a non-compliant tax status, they must be given 7 days to correct it since 

National Treasury SCM Instruction No. 7 of 2017/2018 prohibits the appointment of a 

service providers whose tax matters are not compliant (Department of National Treasury, 

2017c). If BAC has concerns on the submitted documents, such must be attended before 

their recommendation and the submission will ultimately be made for the Accounting 

Authority’s approval of the recommended bidder.  

 

Step 14: Subsequent to the receipt of the approved appointment submission by the 

Accounting Authority, SCM unit prepares the appointment letter which must be signed in 

accordance with the delegation of powers, informing the successful bidder of their 

appointment. Upon acceptance of appointment by the successful bidder, regret letters are 

also prepared and sent to all unsuccessful bidders. Unsuccessful bidders enquiring on their 

shortcoming on the submitted bids must be given indulgence and be responded to in order 
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for them to improve in the next bid submissions. 

 

Step 15: It is in this step that SCM forwards the appointment submission to the Project 

Manager to initiates the drafting of the Service Level Agreement (SLA). 

 

Step 16: Once the SLA has been finalised and signed by both parties, the Project Manager 

prepares documents necessary for the issuing of the purchase order and the award is 

published publicly as required by Regulation 16A6.3 of the Treasury Regulations. It is 

important that the appointed service provider’s tax matters are confirmed to be compliant 

before the purchase order is issued as required by National Treasury SCM Instruction No. 

7 of 2017/2018 which prohibits the appointment of a service providers whose tax matters 

are not compliant (Department of National Treasury, 2017c). 

 

Step 17: Once the purchase order has been issued by SCM, the Project Manager sends it 

to the appointed bidder and the project kick-off meeting takes place, actual work specified 

in the ToR and SLA commences and progress meetings as stipulated in the SLA also take 

place. 

 

Step 18: In accordance with the timelines specified in the project plan and agreed upon by 

both parties in the SLA, the supplier submits project deliverables and the Project Manager 

verifies accuracy in terms of quality and quantity, if satisfactory, accepts the invoice. 

 

Step 19: Based on the received satisfactory project deliverables, the Project Manager 

processes the supplier invoice which must be approved in accordance with the delegation 

of powers and submits it to finance payment, in line with the terms of the SLA. As required 

by Regulation 8.2.3 of Treasury Regulations, the supplier invoice must be paid within 30 

days upon receipt.  

 

Step 20: This step entails safekeeping and filing of all bid documents and continuous 

project and contract management until the project has ended. 

 

Step 21: In this step, regular reports on the project progress and spending are provided to 

Management and National Treasury, as may be required. 
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6.5.2.3 Internal controls  

 

The public procurement legislative framework expects public officials to be good stewards 

for public funds. However, Chapters 2, 3, 4 and the empirical investigation revealed that 

public officials’ interests may be in conflict with those of the public which they must serve 

and may thus engage in procurement malpractices or may have limitations or oversight that 

may lead to non- compliance with the prescribed procurement prescripts and official 

guidelines. In this regard, it is crucial that the NCC puts control measures in place to 

manage and monitor the officials’ conduct and behaviour to ensure that full compliance with 

the legislative framework and other official guidelines in order to safeguard the interests of 

the public and avoid the incidents of irregular expenditure. The internal controls for NCC 

may include: 

 

• development and utilisation of procurement checklists to verify compliance with all 

pertinent prescripts, guidelines and processes in procurement and payment 

submissions before they are approved; 

• reasonable segregation of duties in the SCM system in order to minimise the 

likelihood of fraud, corruption and other malpractices; 

• setting parameters regarding approvals of certain procurement requests; 

• performing regular reconciliation and taking corrective action; 

• enforcing and adopting a culture of consequence management for contravention of 

procurement prescripts, guidelines and processes; and 

• regular reporting of procurement matters. 

 

6.6 RECOMMENDATIONS FOR THE IMPLEMENTATION OF A STRATEGIC 

FRAMEWORK AND OPERATIONAL GUIDELINES 

 

Through the adoption and the implementation of the proposed procurement strategic 

framework and operational guidelines by the NCC, it is the conclusion of this study that 

compliance with the relevant legislative framework will be significantly improved, thus 

resulting in minimal or eradication of irregular expenditure incidents. Furthermore, the 

procurement practices will be implemented in an effective, efficient and economic manner. 

To enhance the implementation of the proposed procurement strategic framework and 

operational guidelines, several recommendations are made. 
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6.6.1 Recommendations in respect of the strategic framework 

 

• The responsibility to develop the strategic framework in an obligation of the 

organisational leadership, thus, senior managers of the NCC should demonstrate 

leadership, commitment and involvement in procurement matters such as providing 

direction on the organisational procurement priorities and these must be aligned to 

the organisational strategy and aim to assist the organisation in ultimately achieving 

its strategic objectives. 

• Leadership of the NCC should ensure that procurement performance targets are set 

and these are incorporated into officials’ performance contracts for execution and 

monitoring be done regularly. 

• Leadership of the NCC should create a conducive and an enabling environment that 

will enable officials to implement procurement practices in a manner that will curb 

the incidents of irregular expenditure. The enabling environment includes amongst 

others, timely compilation and submission of divisional DMPs, allocation of 

resources, provision of oversight on procurement, providing the necessary support in 

the approval, adoption and implementation of operational guidelines, such as 

policies, circulars and internal controls, whenever the procurement process is being 

undertaken, enforcing accountability and imposing sanctions to officials for non-

compliance. 

• To achieve full compliance with legislative framework by the NCC and reach the 

desired end goal which relates to the eradication of irregular expenditure, the 

institutional capacity should be strengthened by ensuring that the procurement 

practices are implemented by human resources with necessary skills and 

knowledge, thus, financial resources should be availed to train finance and SCM 

officials who will in turn conduct workshops or train to other officials within the NCC 

and the attendance of such workshops or training should be made compulsory to all 

officials. 

• The implementation of procurement practices must always be founded on principles 

of stewardship, ethics, “fairness, equitability, transparency, competitiveness, cost 

effectiveness” and accountability, as this likely to eradicate the incidents of irregular 

expenditure. 

• To enhance effective financial management within the NCC, procurement must be 

included as a critical management competency against which officials must be 

assessed during recruitment process with the aim of identifying gaps and providing 
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the necessary training for improved skills, knowledge and better leadership. 

Furthermore, the NCC leadership should have focussed discussions on procurement 

during its strategic planning process and not leave it to lower-level officials. 

 

6.6.2 Recommendations in respect of the operational guidelines 

 

• The NCC must always ensure that its procurement practices are in accordance with 

legislative framework (i.e. statutory and regulatory framework), governing public 

procurement. In this regard, all officials involved in procurement activities should 

attend compulsory workshops facilitated by the finance and SCM unit. 

• The procurement of goods and services within the NCC must adhere to the SCM 

policy, National Treasury Instruction notes, SOP, process flows, internal circulars 

and delegation of powers and such compliance must always be confirmed by the 

SCM unit on all procurement requests. 

• Finance and SCM unit should develop an internal workshop schedule which should 

be communicated with the divisions in advance for attendance of the workshops by 

officials. 

• Whenever compliance deficiencies are identified, the SCM unit should develop 

internal controls and have them for approved for implementation by the NCC. 

• SCM unit should timeously refer cases of procurement non-compliance for 

investigation in order to determine liability, enforce accountability and consequence 

management for contravention of procurement prescripts, guidelines and processes. 

 

6.7 CONCLUSION 

 

The problem identified and investigated by this study was the irregular expenditure incurred 

by the NCC as a result of non-compliance with public sector procurement legislative 

framework. Compliance with the prescribed procurement legislative framework, official 

guidelines and processes is an obligation for all public institutions and plays a crucial role in 

the accomplishment of government policy objectives that are aimed to be achieved through 

procurement.  

 

To operationalise the primary research objective of this study, a procurement strategic 

framework and operational guidelines were designed. The adoption and implementation of 

the proposed strategic framework and operational guidelines is anticipated to significantly 
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improvement procurement compliance and the ultimate eradication of irregular expenditure 

in the NCC, thereby addressing the identified research problem. In this regard, the NCC will 

no longer be part of the statistics on irregular expenditure incurred by public institutions 

reported in Auditor-General’s office, annually, which according to the AG’s consolidated 

general report on national and provincial audit outcomes for PFMA institutions was 

recorded at an appalling R166 billion in 2020/21 financial year (AG SA, 2021). 

 

The successful implementation of this strategic framework and operational guidelines will 

not only be useful to the NCC, but may serve as a benchmark for adoption and 

implementation by other public institutions facing similar procurement non-compliance 

challenges. Furthermore, this study makes a meaningful contribution to the significance of 

public procurement and compliance with the prescribed legislative framework, taking to 

task the unscrupulous public officials and service providers as well as achieving the 

intended policy objectives through procurement. 
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ANNEXURE A 

 

INTERVIEW SCHEDULE 

 

Senior managers and Finance and Supply Chain Management officials of the NCC 

 

CONSENT TO PARTICIPATE IN THE STUDY 

 

I, _________________________________________(name and surname), agree to be 

interviewed as part of the research for a Doctor of Philosophy in Social Science with 

Public Management and Governance, titled: “A strategic framework and operational 

guidelines for public sector procurement practices: The case of the National 

Consumer Commission (NCC)”. 

 

I give my consent to participate in the study with the following understanding: 

• The purpose of the interview has been explained to me. 

• My participation is voluntary. 

• I may withdraw from the study at any given time. 

• My anonymity is guaranteed. The results obtained from the interviews will be reported 

as a collective; therefore, I will not be identified by name or position in the study. 

• The information I provide will be used for the purpose of this research study only and 

will not be made available to any third party. 

• I will answer the questions honestly, based on my personal expertise, experience and 

views. 

 

Interviewee: 

Name:        _______________________________ 

Signature: _______________________________     Date: __________________ 

 

Researcher: 

Name:        _______________________________ 

Signature: _______________________________   Date: _________________ 
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SECTION A: BIOGRAPHICAL INFORMATION  

(completed by researcher upon requesting the information from the interviewees) 

 

Designation:     ___________________________________ 

Salary level     ___________________________________ 

Period of employment in current post: __________________________________ 

Period of employment at the NCC: ___________________________________ 

 

Gender Male Female 

Age 18-35 36-49 50 and above 

 

SECTION B: PUBLIC PROCUREMENT 

  

1. Public Procurement involves undertaking activities which must follow prescribed 

processes and procedures in accordance with the established guidelines. What 

guidelines does the NCC follow in undertaking its public procurement practices/activities 

and how does the institution enforce compliance with or adherence to these guidelines? 

 

2. Demand management is one of the crucial procurement practices. What is the 

significance of procurement needs analysis within the NCC, at what point are the 

organisational procurement needs identified and how does the NCC ensure that the 

identified procurement needs are met? 

 

3. Are the NCC officials aware of their roles and responsibilities pertaining to the 

implementation of procurement practices? How does the NCC ensure that officials 

perform the procurement functions in the manner that is required of them? Has the NCC 

ever imposed sanctions on officials who neglected their procurement responsibilities? If 

yes, what were those sanctions? If no, why there were no actions taken? 

 

4. What structures does the NCC have to ensure that Terms of Reference/Specifications 

are open to all interested parties, bids are objectively evaluated and approval for 

procurement projects are in accordance with the policies, delegation of powers etc. In 

your view, do you think such structures are effective? Please support your response. 
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5. The South African public procurement is decentralised and Accounting 

Officers/Authorities are responsible and accountable for their respective institutions’ 

financial management including procurement functions; however, Government has 

established independent public authorities/bodies that oversee or play a crucial role in 

public procurement. Which public authorities/bodies you are aware of that oversee 

public procurement? Has the NCC ever interacted with these public authorities/bodies 

on matters relating to public procurement and what were the outcomes of such 

interaction/s? 

 

6. In your opinion, what challenges does the NCC face in the implementation of its 

procurement practices and how are these addressed or how do you think they should 

be addressed? 

 

7. What would you say are the shortcomings of the NCC in relation to the implementation 

of its procurement practices and what measures do you think should be employed to 

improve such shortcomings? 

 

8. Do you think the SCM/procurement unit of the NCC is adequately capacitated/resourced 

in such a way that it is possible to rotate staff as a control measure to curb possible 

procurement malpractices? If yes, does it rotate its staff within the SCM unit?  

 

9. According to your observation and experience, does the NCC implement and comply 

with the prescribed public procurement prescripts? Please elaborate on your response. 

Please indicate a minimum of five (5) prescripts that guide procurement in the NCC. 

 

10. This study has identified some public procurement international best practices, one of 

which relates to the principles on which procurement should be founded. As one of the 

South African public procurement principles, how does the NCC ensure transparency of 

its procurement practices? 

 

11. Globally, it is an accepted standard that public procurement should follow an open 

tender/competitive procedure; however, there are instances where it is practically 

impossible to follow this procedure, e.g. in cases of emergency/disasters or when it is 

proven that there is only one supplier that provides particular goods or services. How 
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does the NCC manage procurement emanating from these circumstances in order to 

curb abuse of deviation from the open/competitive procedure? 

 

12. This study has discovered that internationally public procurement faces challenges 

relating to fraud and corruption which normally involve public officials and suppliers. 

What controls does the NCC have in place to ensure that actions are taken against 

service providers who engage in fraudulent and corrupt activities or what steps would it 

take if it discovered that one of its suppliers was involved in public procurement fraud 

and corruption? 

 

13. Public institutions achieve their strategic objectives through the procurement of goods 

and services. Does the NCC deliberate its procurement needs and related financial 

resources, procurement risks, procurement targets, procurement performance and 

reporting during the strategic session? Are these incorporated in the organisational 

strategic plan? 

 

14. Procurement is both a strategic and an operational function. Which aspects of 

procurement would you regard as strategic and which ones do you think are 

operational? 

 

15. In your observations what strategic and operational procurement challenges does the 

NCC have and what recommendations would you make for the development of a 

procurement strategic framework and operational guidelines for the NCC? 
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ANNEXURE B 

 

295 Drawwer Crescent  

Derdepoort Park, 0035 

06 August 2021 

National Consumer Commission 

1 Dr Letegan Road, Groenkloof 

Pretoria, 0001 

 

PERMISSION TO CONDUCT RESEARCH WITHIN THE NATIONAL CONSUMER 

COMMISSION (NCC) 

 

Dear Mr Selolo 

 

I, Nontokozo Alicia Nokhwali-Mboyi employed by the dtic, under the Broad-Based Black 

Economic Empowerment (B-BBEE) Commission, kindly seek your approval to conduct 

research within the NCC, as part of the compulsory thesis for the fulfilment of Doctor of 

Philosophy in Social Science with Public Management and Governance which I am 

currently studying part-time with the North-West University. 

 

The research is titled ‘A strategic framework and operational guidelines for public sector 

procurement practices: The case of the National Consumer Commission (NCC)’. The 

objectives of the study are:  

• to establish a conceptual and theoretical framework for procurement practices in the 

public sector; 

• to explore the statutory and regulatory guidelines for procurement practices in the 

South African public sector; 

• to investigate international best practices regarding procurement praxis; 

• to determine the procurement practices, challenges and shortcomings in the NCC; and 

• to design a strategic framework and operational guidelines to improve procurement 

compliance in the NCC. 

This study was motivated by the Auditor-General 2017/18 report which indicated that public 

institutions incurred R51 billion on irregular expenditure, majority of which was due to non-
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compliance with the prescribed financial management framework. This study will thus reveal 

how NCC implements its procurement practices and whether or not procurement is done in 

line with the Constitutional principles of fairness, equitability, transparency, competitiveness 

and cost-effectiveness and follows the prescribed processes and procedures. 

 

The study participants will be officials who perform Finance and Supply Chain Management 

functions as well as Senior Managers who have delegations to sign procurement documents 

within the NCC. In conducting this study, the following research ethics will be considered: 

 

• Participation in the study will be voluntary; 

• Confidentiality and anonymity of participants will be maintained; 

• Permission to record interviewees will be sought before the interview process can 

commence; 

• Research participants will be treated with respect; and 

• Information and institutional documents obtained will be used for the sole purpose of 

this study. 

 

I hope that my request to conduct the above-mentioned research will receive your favourable 

consideration. 

 

Yours sincerely 

 

___________________________ 

Nontokozo Nokhwali-Mboyi 

06 August 2021 

Approved/Not Approved …………………. 

 

__________________________________ 

Mr J.V. Selolo 

Company Secretary: National Consumer Commission 

………./……./2021 

 

 

 

 

 

 

 

 


