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ABSTRACT

A fundamental principle of the law of testate succession is freedom of testation,
which is indirectly protected in section 25(1) of the Constitution of the Republic of
South Africa, 1996 (hereafter the Constitution). However, freedom of testation is
not absolute and is subjected to common law, statutory law and constitutional law
limitations. In the past, courts were not hesitant to limit the freedom of testation
based on public policy concerns if the contested clause was present in a
testamentary instrument in the public sphere. These statutory limitations include
but are not limited to, sections 9 and 36 of the Constitution. Since private
testamentary instruments do not affect the general public, courts have been

reluctant to interfere with them until recently.

The issue arises when constitutional rights and the testator's final wishes are
imbalanced in the private or public sphere. The main issue that is addressed is the
circumstances under which a court may limit a testator's freedom of testation
whereby there are possible discriminatory provisions in a testamentary instrument

within the private sphere.

The study elaborates on the importance of freedom of testation and the limitations
thereof concerning the common law, legislation, and the Constitution.
Furthermore, applicable judgments delivered since the enactment of the
Constitution are discussed. The study further examines the Constitutional Court
cases of King v De Jager [2021] ZACC 4 (19 February 2021) and Wilkinson v
Crawford[2021] ZACC 8 (16 April 2021) where “discriminatory” provisions limited

freedom of testation in the private sphere.
Keywords

Freedom of testation; public policy; unfair discrimination; unlawfulness; private

sphere
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1 Introduction
1.1 Background

Freedom of testation is the freedom of a testator to dispose of his assets as he
pleases.! Testators in South Africa have "free will" when dividing their estates and

appointing beneficiaries in their wills.2

Although freedom of testation is a crucial principle in the law of testate succession,
it is subjected to certain restrictions that limit it.3 The principle is not absolute and
has always been limited.* Freedom of testation is limited in terms of common law,
which determines that bequests should not be impossible to enforce.> Freedom of
testation is also subject to statutory and unlawful, go against public policy, and/or
be impracticably vague or constitutional limitations. These limitations include, but
are not limited to, sections 9 and 36 of the Constitution of the Republic of South
Africa, 1996 (hereafter the Constitution)®; section 13 of the Trust Property Control
Act’ sections 6-8 of the Immovable Property (Removal or Modification of

Restrictions) Act;® and section 2(1) of the Maintenance of Surviving Spouses Act.?

In the past, courts were not hesitant to interfere so as to limit freedom of testation
based on public policy considerations, should the impugned provision be contained
in a testamentary instrument within the public sphere (that is, when it has to do
with a public goal). In Minister of Education v Syfrets Trust Ltd"® (hereafter the

Syfrets case), the High Court expressed on multiple occasions that freedom of

1 Unless otherwise stated, references to the masculine form in this study will include the
feminine form (and vice versa) unless specifically stated otherwise. Jamneck and Rautenbach
The Law of Succession in South Africa 128. Du Toit 2001 Stellenbosch Law Review 224;
Lehmann 2014 Acta Juridica 9.

2 Jamneck and Rautenbach The Law of Succession in South Africa 128.

3 King v De Jager[2021] ZACC 4 (19 February 2021) para 36.

4 Minister of Education v Syfrets Trust Ltd 2006 4 SA 205 (C) para 18.

> Jamneck and Rautenbach 7he Law of Succession in South Africa 143. Also see Matsemela
2015 Journal of Law, Society and Development 93; Du Toit 2000 Stellenbosch Law Review
359; Abduroaf 2020 Without Prejudice 25-26.

6 Constitution of the Republic of South Africa, 1996.

7 57 of 1988.

8 94 of 1965.

9

27 of 1990. Also see Minister of Education v Syfrets Trust Ltd 2006 4 SA 205 (C) para 18.
102006 4 SA 205 (C).
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testation is not an absolute right. The Court emphasised the common law
restrictions as well as the statutory restrictions engendered by the application of
section 9 of the Constitution.! The court also refused to give effect to bequests
made by the testator that were contrary to public policy- it indicated that, due to
social changes, bequests that were accepted before the enactment of the
Constitution might no longer be acceptable under its provisions.!2 The purpose of
the Constitution is inter alia to heal the injustices of the past and prevent them

from being repeated, where citizens are equally protected by the law.13

As mentioned, the courts were not hesitant to limit a testator's freedom of
testation when it came to discriminatory provisions in a testamentary instrument
within the public sphere.l* In contrast to such interference, until recently the
courts were hesitant to interfere in private testamentary instruments as they did
not influence the general public.> However, the Constitutional Court recently had
the opportunity to address the limitation on freedom of testation and bequests in
private testamentary instruments in two judgments, namely King v De Jager
[2021] ZACC 4 (19 February 2021) (hereafter the King (CC) case) and Wilkinson
v Crawford [2021] ZACC 8 (16 April 2021) (hereafter the Wilkinson (CC) case).
Section 9 of the Constitution, the Promotion of Equality and Prevention of Unfair
Discrimination Act,'® and common law are grounds for limiting a testator's freedom

of testation, and play a significant role in the Constitutional Court's judgments.

The recent confirmation and application of limitations on freedom of testation, as
based on the unlawfulness of a discriminatory provision in a testamentary
instrument within the private sphere, pertinently in King (CC), will contribute to

the acknowledgement, advancement and protection of gender rights, and those

11 Section 9 of the Constitution provides that no one may be unfairly discriminated against based
on, /inter alia, race, gender, birth and sex. See Syfrets para 17.

12 Syfrets para 24. Also see Jamneck and Rautenbach The Law of Succession in South Africa
144.

13 Preamble to the Constitution.

14 See chapter 3 of this study.

15 See for example King v De Jager 2017 6 SA 527 (WCC); Harvey v Crawford 2019 2 SA 153
(SCA). See chapter 4 of this study.

16 4 of 2000 (hereafter the Equality Act).



of women in particular, in terms of viewing them as vulnerable members of

society.

This study will accordingly highlight recent developments relating to limiting
freedom of testation in the private sphere in order to address the research

question formulated below.
1.2 Research question

In light of the above, the research question can be formulated as follows: Under
which circumstances may a court limit a testator's freedom of testation in the case
of possible discriminatory provisions in a testamentary instrument within the

private sphere?
1.3 Research aim and objectives

The primary aim of the study is to address the abovementioned research question.

The following objectives are accordingly formulated in order to facilitate this aim:

a. Explain the importance, nature, and scope of freedom of testation in
general.’

b. Differentiate and discuss the interlinkages among the following aspects
related to the limitation of testamentary freedom, namely bequests that
are: (a) contra bonos mores, (b) against public policy, and (c) unlawful.18

c. Delineate conflicting fundamental rights and freedoms.*®

d. Delineate the differences between differentiation, discrimination, and unfair
discrimination.?®

e. Examine the limitations of fundamental rights.?!

f. Examine the limitation of freedom of testation in testamentary instruments

of a public nature.?2

17 See Chapter 2.

18 See Chapters 2, 3 and 5.
19 See Chapters 3 -5.

20 See Chapters 2-5.

21 See Chapters 2-3 and 5
22 See Chapter 3.



g. Examine the courts’ (initial) hesitancy relating to limiting freedom of
testation in testamentary instruments of a private nature.?

h. Examine the Constitutional Court’s ground-breaking judgments in the King
(CC) and Wilkinson (CC) cases concerning limiting freedom of testation in
testamentary instruments of a private nature.

i. Delineate the issue of constitutional subsidiarity.2*
1.4 Research method

This study is a literature study in which primary and secondary sources applicable
to freedom of testation, unfair discrimination, public policy, constitutional

subsidiarity, and unlawfulness are consulted.
1.5 Chapter overview

The history, importance, and constitutional recognition of freedom of testation and
the limitations thereon will be outlined in Chapter 2. Case law dealing with
testamentary instruments in the public sphere, where public policy became the
empirical foundation for limiting freedom of testation, will be addressed in Chapter
3. The South African courts’ reluctance to interfere with freedom of testation within
the private sphere will be discussed in Chapter 4 with reference to King v De Jager
2017 6 SA 527 (WCC), Harper v Crawford 2017 4 SA 30 (WCC) and Harvey v
Crawford 2019 2 SA 153 (SCA). The Constitutional Court’s ground-breaking
judgments in the King (CC) and Wilkinson (CC) cases will be analysed in Chapter

5. Chapter 6 will conclude the research.

3 See Chapter 4.
24 See Chapter 5.



2 Historical background to the recognition of testamentary freedom
and the limitations thereon

2.1 Introduction

Freedom of testation is regarded as the "cornerstone" of the law of testate
succession.?® In essence, this principle refers to the freedom that a testator enjoys
to choose his beneficiaries and prescribe how his estate must devolve.2® South
African law allows a testator to practise freedom of testation and the courts should
enforce provisions made in a will according to the maxim voluntas testatoris
servanda est.?” However, freedom of testation is not absolute.?® Prior to 1994,
freedom of testation was limited only by common law and legislation.?® Since the
enactment of the Constitution, freedom of testation has been limited in accordance
with common law and legislation and the Constitution.3® Therefore, provisions in
a will should not be impossible to enforce, too vague, unlawful and/or
unconstitutional, because this could result in the provision being regarded as

contra bonos mores by a court.3!

% King (CC) para 36; Wilkinson (CC) para 69; Du Toit 2001 Stellenbosch Law Review 224; De
Waal 1997 Stellenbosch Law Review 169.

%6 Jamneck and Rautenbach T7The Law of Succession in South Africa 128; Du Toit 2001
Stellenbosch Law Review 224; Lehmann 2014 Acta Juridica 9.

27 Jamneck and Rautenbach 7he Law of Succession in South Africa 128 explain the meaning of
the maxim voluntas testatoris servanda est as follows: the court must enforce the will of the
testator and it should be complied with. The High Court may not order an alteration of a
testamentary provision. Rectification (such as the correction of clerical errors) may be done
to the will on a case-by-case basis. Ferreira and Pretorius 2020 Obiter 453-454 indicate that,
since a will is a unilateral legal act, a court must give effect to it. The “golden rule” of
interpretation of a will comes into play in terms of the maxim voluntas testatoris servanda
est. This golden rule is based on the way in which the testator’s wishes in a will is interpreted.
This was evidenced in Greyling v Greyling 1978 2 SA 114 (T) and Robertson v Robertson’s
Executors 1914 AD 503 507 where all the rules of interpretation were adhered to in order to
give effect to the intention of the testator. Also see Wiilkinson (CC)) para 35.

2 Jamneck and Rautenbach 7he Law of Succession in South Africa 128-129; Du Toit 2001
Stellenbosch Law Review 224-225; De Waal 1997 Stellenbosch Law Review 169-172.

2 Matsemela 2015 Journal of Law, Society and Development 93; De Waal 1997 Stellenbosch
Law Review 169-170.

30 Matsemela 2015 Journal of Law, Society and Development 93; Du Toit 2000 Stellenbosch Law
Review 359; Abduroaf 2020 Without Prejudice 25-26.

31 Matsemela 2015 Journal of Law, Society and Deviopment 93; Du Toit 1999 Stellenbosch Law
Review 240-241.
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The current chapter offers a two-part outline of both the recognition of freedom

of testation and the limitations thereon.

The first part involves a brief outline of the historical development and recognition
of freedom of testation through natural law. The historical development will be
discussed based on two sets of factors that form part of the law of succession,
namely social and economic ones. Locke and De Waal’s perspectives on social and
economic factors will be briefly discussed in order to illustrate how these are vital
in the law of succession in terms of the principle of freedom of testation.
Furthermore, constitutional recognition of freedom of testation in South African
law will be discussed. The recognition will be portrayed as embodied in modern
South African law and how sections 10, 14 and 25(1) of the Constitution indirectly

protect freedom of testation.

The second part of the outline will focus on the limitations on freedom of testation
that are effective in terms of common law, statutory provisions, and various
applicable constitutional rights and freedoms enshrined in the Constitution.
Furthermore, an outline of that which constitutes constitutional values and
constitutional rights will be discussed. The importance of the differentiation
between constitutional values and rights will further be portrayed with reference

to case law.
The objectives for this chapter are:

o To determine how freedom of testation has developed in South African law
in terms of the perspectives upheld by natural and common law.

e  Todiscuss the indirect constitutional recognition of freedom of testation with
reference to sections 10, 14 and 25 of the Constitution.

e To summarise the limitations on freedom of testation with reference to

common law, statutory, and constitutional limitations.

11



2.2 Historical and recent developments relating to freedom of testation
2.2.1 Common law roots of the South African law of succession

The South African legal landscape is characterised by a mixed system derived from
various sources such as the Constitution, judicial precedents, statutes, customary
law, common law, foreign law, and international law.32 However, the present focus
will be confined to the recognition and further development of testamentary

freedom in the South African common law, namely Roman-Dutch law.

Roman elites were fixated on wills because these enabled a testator to have
discretion in appointing a worthy heir to carry on their family legacy.33
Furthermore, a will enabled the testator to reward family members, friends
etcetera.3* Roman-Dutch succession law was introduced in the seventeenth
century in South Africa and was based on universal succession.3> Upon adiation,
the heir was responsible for winding up the testator’s estate.3® However, this
situation changed in the nineteenth century when the English system replaced
universal succession in South Africa.3” Instead of the heir winding up the estate,
an executor was appointed in accordance with the Administration of Estates Act.3®
If the intention and wishes expressed in the will were found to be reasonable and
unambiguous, testators were free to use any words they preferred.3?
Furthermore, the formalities of a will (as stipulated in section 2 of the Wills Act7
of 1953) (hereafter the Wills Act) had to be met.%

32 Humbly et a/ Introduction to Law and Legal Skills 97, 125. Also see De Waal “Testamentary
Formalities in South Africa” 382.

3 Rifner “Testamentary formalities in Roman Law” 2.

34 RUfner “Testamentary formalities in Roman Law” 2,

3% De Waal “Testamentary Formalities in South Africa” 382.

36 De Waal “Testamentary Formalities in South Africa” 382

37 De Waal “Testamentary Formalities in South Africa” 382.

3 De Waal “Testamentary Formalities in South Africa” 382.

3% De Waal “Testamentary Formalities in South Africa” 382; Jamneck and Rautenbach 7he Law
of Succession in South Africa 132, 143.

40 De Waal “Testamentary Formalities in South Africa” 382; Jamneck and Rautenbach 7he Law
of Succession in South Africa 132,143; Section 2 of the Wills Act7 of 1953.

12



As freedom of testation is a fundamental principle in South African law of
succession, it is important to note the ways in which it developed by means of

common law and natural law.*
2.2.2 Applicable natural law perspectives

Locke and De Waal'’s views on freedom of testation and its influence on social and
economic factors will be discussed briefly here, as well as the application of natural
law in the development of freedom of testation. Locke’s idea stems from the idea
of freedom in property and De Waal views testamentary freedom through in terms
of property and the economy. With a view to discussing the applicable natural law,
it is important to establish the nature of natural law and its place in relation to the

topic of the present study.*

South African jurisprudence is inclusive of western traditions such as natural law.*3
The main concern of jurisprudence is the ways in which the ideal of justice relates
to the reality of laws in the functioning of certain societies.** Although such
relations are expressed in different terms by different philosophers such as Plato,
Aristotle, and Locke, one finds common ground around the idea that there is a

"law of nature" that is set against the man-made laws of society.*

The most influential European philosopher who reflected on natural law, Locke,

considered the notion of freedom in the context of property.* In the second half

41 Jamneck and Rautenbach 7he Law of Succession in South Africa 151.

42 Johnson, Pete and Du Plessis Jurisprudence: A South African Perspective 5 provide that
natural law has different meanings but the main one is that it is an ideal of the “law of nature”
which is juxtaposed with the reality of man-made regulations in society. Also see Platt 1894
Political Science Quarterly 54.

43 Johnson, Pete and Du Plessis Jurisprudence: A South African Perspective 5.

4 Johnson, Pete and Du Plessis Jurisprudence: A South African Perspective 5.

4 Johnson, Pete and Du Plessis Jurisprudence: A South African Perspective 5; Venter 2001 Acta
Academica 1-3. Also see Platt 1894 Political Science Quarterly 54 where “positive law” is
described as assertions that indicate specific characteristics of conduct or courses of conduct
that must be followed by humans. Basically, positive laws are regulations. However, natural
laws are views about nature’s unchanging order.

4% Locke Two Treaties of Government (1680) 128; Croucher 2012 Australian Journal of Legal
Philosophy 9 indicates that freedom does not give any person liberty to do as they please.
Although it is portrayed in that manner, it provides liberty of disposal and actions of property
to listed persons within the allowance of the laws which are common law and statutory in
nature.

13
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of the seventeenth century, Locke*” indicated ways in which natural law creates
a foundation for constitutional reform. This is of direct relevance for the present

study in order to understand what is considered freedom in the context of one’s

property.

Locke’s*® idea of freedom in property was that it occurred "within allowable
context" of laws, entailing that freedom was not the liberty of man to do as he
pleased, but the liberty to dispose of any property arbitrarily.*® Locke>? therefore
paved the way for freedom in the law of succession in the disposal of one’s

property, within the framework of the allowance of the laws.>!

Testamentary freedom is viewed mainly through two lenses: that of property and
that of family, respectively referred to as an economic factor and a social factor in
the law of succession.”? The theory of Locke®3 on freedom in property is viewed
through the lens of property as a logical extension of property disposition rights,
whereby the testator has the right to dispose of (in a will) his property as he
deems fit. Furthermore, it is viewed as a logical principle in the motivation for
accumulating wealth. However, fixed inheritance rights demotivated beneficiaries
to work for their own wealth, given that they could accumulate it through the

testator’s will.>4

In terms of the economic element in the law of succession, the work of De Waal°>

on testamentary freedom resembles Locke’s. The economic factor allows the

47 Johnson, Pete and Du Plessis Jurisprudence a South African Perspective 37.

% Locke Two Treaties of Government (1680) 106-112, 128; Johnson, Pete and Du Plessis
Jurisprudence: A South African Perspective 39.

4 Locke Two Treaties of Government (1680) 106-112, 128.

>0 Johnson, Pete and du Plessis Jurisprudence: A South African Perspective 39.

> Johnson, Pete and du Plessis Jurisprudence: A South African Perspective 39.

52 Du Toit 2001 Stellenbosch Law Review 240; Croucher 2012 Australian Journal of Legal
Philosophy 11; King (CC) para 32.

33 Croucher 2012 Australian Journal of Legal Philosophy 11 considered testamentary freedom to
be an element of property, providing that ownership of a thing cannot be considered in full,
unless the owner has the full capacity to transfer the property at his or her discretion after
death or during the owners’ lifetime. Therefore, testamentary freedom is viewed in terms of
property.

> Croucher 2012 Australian Journal of Legal Philosophy 11; Johnson 2011 Estate Planning &
Community Property Law Journal 105.

% De Waal 1997 Stellenbosch Law Review 166; Du Toit 1999 Stellenbosch Law Review 233.

14



testator to dispose of his or her property as they wish in their will through freedom
of testation.®® A will is considered to be an economic document of vital
importance, as it is an instrument that transfers wealth to the testator’s

beneficiaries.>’

However, unlimited testamentary freedom in property produces a form of "dead-
hand" power, as the testator could continuously control the property rights for
generations after his or her death.>® Therefore, testamentary freedom is limited
under the applicable statutory and common law provisions to which the testator

is subjected.>®

In terms of family, testamentary freedom has caused a discussion on the
entitlement of the testator’s beneficiaries.®® Locke®! identified testation as a
component of "paternal jurisdiction”, because parental power is derived from their
duties of taking care of children who cannot take care of themselves during their
childhood.®? Furthermore, Locke®® provided that, even though testamentary
freedom existed, a component of parental duty also existed.®* The social factor
was directly linked with the family, as it acquired a family unit “worthy of

protection" to be preserved by the law of succession.®>

% De Waal 1997 Stellenbosch Law Review 166; Jamneck and Rautenbach 7he Law of Succession
in South Africa 128; King (CC) para 36; Wilkinson (CC) para 69.

57 De Waal 1997 Stellenbosch Law Review 166 and 169; Du Toit 1999 Stellenbosch Law Review
233.

8 Merriam Webster date unknown https://www.merriam-webster.com: “dead hand” is
considered property that has been bequeathed to natural and juristic beneficiaries in a
perspicuous manner while controlling the ways in which the property will be used after death;
Croucher 2012 Australian Journal of Legal Philosophy 11; Johnson 2011 Estate Planning &
Community Property Law Journal 105-106.

> Johnson 2011 Estate Planning & Community Property Law Journal 107; Jamneck and
Rautenbach 7he Law of Succession in South Africa 143, 128-129; Minister of Education v
Syfrets Trust Ltd NO 2006 4 SA 205 (C) para 39; Croucher 2012 Australian Journal of Legal
Philosophy 11.

80 Locke Two Treaties of Government (1680) 126-137; Croucher 2012 Australian Journal of Legal
Philosophy 12.

61 Locke Population and Development Review (1989) 749 explains that parental power already
exists naturally in the state of nature.

62 Locke Population and Development Review (1989) 749.

63 Locke Population and Development Review (1989) 749.

6 Locke Population and Development Review (1989) 749.

8 Locke Population and Development Review (1989) 749.

15



Locke’s theory on freedom on the disposal of property influenced De Waal’s views
on testamentary freedom in the law of succession.®® The freedom of disposal is
highlighted in Locke’s theory, where the testator is allowed to dispose of his
property “within the allowance” of laws, where they may take the shape of what
is known as positive law.%’ De Waal acknowledges Locke’s theory and discusses
how it influenced the law of succession through testamentary freedom.t® He
further explains that the law of succession was affected by the interaction between
natural and positive law.%° This is a pivotal place to start when interpreting the
Constitution, which is the supreme law of South Africa, in order to understand the
interaction between natural and positive law. 70 An example of discordance
between natural law and positive law emerges in terms of human rights under the
Bill of Rights in the Constitution and also internationally in terms of the Universal
Declaration of Human Rights.” Human rights are engendered by natural law and
legislation from positive law, and this creates a challenge for legal scholars when
it comes to interpreting laws in light of international human rights standards.”?
The challenge arises when legislation, which is positive law, is used when
interpreting international human right standards, which are regarded as natural
law.”3In its turn, the Constitutionis led by human rights in the Bill of Rights, which

makes it a product of natural law.”*

The application of natural law to the law of succession may be viewed in terms of

Locke's perspective on property disposal and De Waal's reciprocal social and

6  Locke Two Treaties of Government (1680) 106 -112,128; De Waal 1997 Stellenbosch Law
Review 166; Du Toit 1999 Stellenbosch Law Review 233.

87 Locke Two Treaties of Government (1680) 106-112, 128 provides an understanding of what
is meant by "perfect freedom" whereby it allows the testator to dispose his property as he
wishes within the "allowance of laws". Johnson, Pete and Du Plessis Jurisprudence: A South
African Perspective 39.

68 De Waal 1997 Stellenbosch Law Review 166; Jamneck and Rautenbach 7he Law of Succession
in South Africa 128; King (CC) para 36; Wilkinson (CC) para 69.

69 See para 2.2 above.

70 See para 2.2 above; section 1 of the Constitution.

7L Hopkins 2001 De Rebus 26-27. Universal Declaration of Human Rights (1948) (also known as
the UDHR), is proclaimed by the United Nations General Assembly where it provides a
framework of universal human rights that should be protected by all nations.

72 Hopkins 2001 De Rebus 26.

73 Hopkins 2001 De Rebus 26 indicated that human rights are part of the Bill of Rights provided
for in the Constitution (which is a form of statute).

74 Hopkins 2001 De Rebus 26.
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economic views on testamentary freedom. Thus, the application of natural law
views may be found in the case of freedom of testation, which is indirectly

acknowledged in the Constitution through various fundamental rights.”>
2.2.3 Recognition of freedom of testation as a constitutional right

In the post-apartheid era, the supreme law of the country (the Constitution) laid
a democratic foundation where every citizen is protected under the Constitution

and is equal before the law.”®

As mentioned, freedom of testation allows a testator to bequeath his or her assets
as he or she wishes through a will.”” Freedom of testation is not explicitly provided
for in the Constitution, but is indirectly protected in terms of section 25(1), which
protects rights in property as well as a series of other rights such as the right to

dignity and privacy.”®
2.2.3.1 Section 25(1) of the Constitution (property clause)
a) General application of section 25 of the Constitution

Section 25 of the Constitution (also known as the “property clause”) provides
protection of property rights against unlawful acts.”? It is divided into four
categories: section 25(1) is the deprivation clause; sections 25(2)-(3) are the
expropriation clauses; section 25(4) is the interpretation clause; and sections
25(5)-(9) are the land reform clauses.8? For the purpose of this study, section

25(1) of the Constitution will be the focus with relation to freedom of testation.

7> Section 25 (1) of the Constitution; King (CC) para 65; Du Toit 2001 Stellenbosch Law Review
236.

76 Preamble of the Constitution. Section 2 of the Constitution; Jamneck and Rautenbach The
Law of Succession in South Africa 133.

77 Jamneck and Rautenbach 7he Law of Succession in South Africa 151; see para 2.1 above.

78 Section 25 (1) of the Constitution; King (CC) para 65; Du Toit 2001 Stellenbosch Law Review
236.

73 Section 25 of the Constitution; Muller et al General Principles of South African Property Law
59; Van der Walt Introduction to the Law of Property 345.

80  Section 25 of the Constitution;, Strydom 2012 Without Prejudice 70. The third category,
section 25(4) of the Constitution, provides a unique concept for interpreting the entire section
25 of the Constitution. The concept is explained to be a purpose of “public interest” (in terms
of land reform and the nations commitment thereto) where equitable access to all South
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Section 25(1) of the Constitution describes "property" as that which establishes
the boundaries which others are not permitted to violate; protection of property
is therefore considered a constitutional right.8 One of the functions of the
property clause is to protect an individual’'s property rights and relates to

"economic facts of life".82

The term "property" is impossible to define accurately, as it has an extensive
meaning.83 Section 25 of the Constitution does not include either rights,
ownership, or even real rights, but only the broad term "property”.84 This resulted
in lawyers in the Roman-Dutch legal tradition preferring to view “property” as a
legal connection between persons and corporeal or incorporeal things.8® In First
National Bank of South Africa Ltd t/a Westbank v Commissioner, South African
Revenue Service®® (hereafter FNB (CC)), the Constitutional Court indicated that it
is "practically impossible" to provide an exact definition of property in relation to
section 25 of the Constitution.8’ Despite this, ownership of a corporeal thing as
well as ownership of land must be included in the constitutional context of property

in order for the use and enjoyment of the right to be protected by it.88

Africa’s natural resources exists. The fourth and final categories provides a constitutional
authority effect on land reform and other reforms. Also see Muller et a/ General Principles of
South African Property Law 60; Rautenbach and Venter Constitutional Law 433.

81 Van der Walt Introduction to the Law of Property 345; Rautenbach and Venter Constitutional
Law 421; Muller et al General Principles of South African Property Law 5.

82 Van der Walt Introduction to the Law of Property 345; Muller et al General Principles of South
African Property Law 6. See paragraph 2.2 above on De Waal indication that a testator may
dispose of his property through a will by exercising his right to testate freely in a manner that
takes into account economic factors as part of the law of succession.

8 Currie and De Waal The Bill of Rights Handbook 535.

8 Currie and De Waal The Bill of Rights Handbook 535; Rautenbach 2003 SALJ 182; Muller et
al General Principles of South African Property Law 1.

8 Currie and De Waal The Bill of Rights Handbook 535; Muller et al General Principles of South
African Property Law 1, Rautenbach and Venter Constitutional Law 421; Du Toit 2001
Stellenbosch Law Review 233; Rautenbach 2003 SALJ 182.

8 2002 4 SA 768 (CC).

87 FNB (CC) para 49 explained that the consideration of the property clause should shift away
from the private law view of the term and towards a dynamic typical public law view of the
Constitution. The view must be a form of social change and transformation tool founded in
constitutional values. Also see Strydom 2012 Without Prejudice 70-71.

8  Strydom 2012 Without Prejudice 71; FNB (CC) para 49.

18



Even though section 25(1) provides for the constitutional protection of property,
it is also regarded as a deprivation clause.® The section acts in a dual fashion that
provides for the protection of property rights and the regulation of these in the
public interest, but the latter must occur within the limitations imposed.?®® An
interference with property rights may not be committed arbitrarily and it must fall
within the ambit of the authorised context of the law of general application.®?
However, an issue arises as to whether or not an infringement of a property right
made in terms of private property can pass constitutional scrutiny.®? Whether or
not there is an infringement of property rights in private property it is determined
with a view to three possible matters: whether the concerned property right is
protected by the Constitution, whether the conduct restricts the freedom of the

holder’s rights; and whether the infringing conduct is constitutionally justified.®?

The Constitutional Court’s judgement in the FNVB (CC) case sheds light on the
content and structure of section 25(1) of the Constitution.®* It addressed
constitutional property conflicts and whether interference with property rights

might result in arbitrary deprivation of property.®> Deprivation occurs when the

8 Van Der Walt 2004 Southern African Public Law 62; Strydom Without Prejudice 70 indicates
that to understand section 25 of the Constitution as a property clause, one needs to grasp
the deprivation clause, that is, section 25(1) of the Constitution. A deprivation is a statutory
interference with property rights that could diminish the value of the property right or
completely destruct it.

0 Strydom 2012 Without Prejudice 70; Van Der Walt 2004 Southern African Public Law 62-63.

91 Strydom 2012 Without Prejudice 70; Van Der Walt 2004 Southern African Public Law 62-63;
Section 25(1) of the Constitution.

2 Strydom 2012 Without Prejudice 70; Mostert and Badenhorst Property and the Bill of Rights
3FB4.

% Mostert and Badenhorst Property and the Bill of Rights 3FB4 explain the South African
Constitutional Court's interest in the Canadian two-staged process when it comes to
establishing the constitutional validity of statutes. It is assumed that, in a constitutional
dispute on property, the two-staged process would be followed. The applicants bear the onus
of proving that an infringement has taken place against their property right as protected by
section 25 of the Constitution, and this establishes two issues. The interest in question must
be protected under section 25, and it must be determined that such an interest has been
infringed upon. Only upon the establishment of these does the state (or the other party) have
the onus of proving the justification of the infringement in terms of sections 25 and/or 36 of
the Constitution.

% Mostert and Badenhorst Property and the Bill of Rights 3FB4; Strydom 2012 Without Prejudice
70-71; FNVB (CC) paras 45-50.

% Strydom 2012 Without Prejudice 71; Mostert and Badenhorst Property and the Bill of Rights
3FB4 describes how the Constitutional Court turned the two-staged approach into a single
inquiry. Also see FVB (CC) para 46.
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use and enjoyment of property rights are interfered with.%¢ The property clause

does not clearly state the recognition of freedom of testation but indirectly protects
it.”

b) Indirect constitutional recognition and protection of freedom of testation

Section 25 of the Constitution protects the testator’s freedom of testation
indirectly, seeing that assets are disposed of in accordance with a testator’s

wishes.?8 Section 25(1) of the Constitution provides the following:

No one may be deprived of property except in terms of law of general application,
and no law may permit arbitrary deprivation of property.??

The indirect protection of freedom of testation as contained here is evidenced by
the Syfrets and King (CC) cases. Both cases refer to section 25 of the Constitution
regarding freedom of testation where the testator has the right to dispose of his
property as he deems fit, while it must be disposed of within the limitations of that
right.100

In the Syfrets case, freedom of testation has been given constitutional recognition
with reference to the indirect inclusion in section 25 of the Constitution.'®! It must
also preserve freedom of testation, as this is an essential component of a testator’s
right to property.192 However, both the applicants and respondents indicated that
section 25(1) or any other sections in the Constitution did not provide for freedom
of testation as in the case, for instance, of the disposal of the testator’s property
upon death.19 The court reasoned that the protection of this freedom in terms of

the section has not been authoritatively recognised by the courts, while it has

% FNB (CC) para 49(i); King (CC) para 67; Strydom 2012 Without Prejudice 71; Mostert and
Badenhorst Property and the Bill of Rights 3FB4.

9 Section 25(1) of the Constitution; Syfrets para 18; King (CC) para 65.

% BOF Trust (SCA) para 26.

% Section 25(1) of the Constitution.

100 Syfrets paras 9, 24, 47; King (CC) paras 65, 70, 211.

101 Syfrets para 17; BOE Trust (SCA) para 26; King (CC) para 65. Syfrets and BOF Trust (SCA)
will be discussed in chapter 3.2 of this study.

102 Syfrets para 18; Ex Parte BOE Trust Ltd 2009 6 SA 460 (WCC) (hereafter BOE Trust (court a
qguo)) para 9; Du Toit 2012 7ECLF 112; Rautenbach and Venter Constitutional Law 421.

103 Syfrets para 18; Wood-Bodley 2007 SALJ 688.
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been supported by authors of the law of succession.1%* Although the Constitution
does not specifically refer to freedom of testation, the court indicated that the
disposal of a testator’s property is an integral part of the Constitution and must be
recognised as such.1%Though the freedom of testation was indirectly protected in
the Constitution, this was not absolute it is subject to limitations which will be

discussed in paragraph 2.3 of the present study.10®

In King (CC), the Constitutional Court indicated that freedom of testation formed
part of the property clause in section 25(1) of the Constitution that enabled a
testator to dispose of his property as they deemed fit upon his death.10”
Furthermore, it stated that the court in the Syfrets case highlighted the indirect
protection of freedom of testation in the section.1% In the first judgment, Judge
Mhlantla indicated that freedom of testation was a fundamental aspect of testate
succession and formed part of the section.'%® Furthermore, he indicated that
freedom of testation was linked to property rights because, had it not been
indirectly protected by the Constitution then the state would be able to infringe on
the testator’s property rights once they had passed on.!1® In the majority
judgement, Judge Jafta agreed that freedom of testation was indirectly protected
by the section.!!! Therefore, if freedom of testation was not linked to property
rights, it would have meant that, as soon as a testator had passed on, the state
would be unrestricted by statutes that had been applied while the testator was

still alive.112

Freedom of testation forms an integral part of rights in property, because it

protects the testator’s right to dispose of his property and appoint the beneficiaries

104 Syfrets para 18.

105 Syfrets para 18.

106 Syfrets paras 22-24; Also see para 2.1 above.

107 King (CC) para 66 made reference to Syfrets:. which stated that, although freedom of testation
was not expressly mentioned in the Constitution, it had to be protected in terms of section
25(1) as it pertains to a person’s property right and the right to dispose of his property as he
or she wishes in terms of his will.

108 King (CC) 66-67.

109 King (CC) para 66.

10 BOE Trust (SCA) para 26; King (CC) para 66.

11 Kjng (CC) paras 92 and 95.

12 BOF Trust (SCA) para 26; King (CC) para 66.
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of his estate.13 The court’s reasoning was clear regarding the fact that freedom
of testation was indirectly protected in the section, which is essential for ensuring
that the testator’s property would be protected after he had passed on.114 Freedom
of testation is further indirectly recognised in sections 10 and 14 of the Constitution
relating to the right to human dignity and privacy, as will be subsequently

outlined.1?>
2.2.3.2 Sections 10 and 14 of the Constitution
a) Section 10 of the Constitution (the right to human dignity)

The term "human dignity" has been ingrained in the language of comparative
constitutionalism: it means that human dignity cannot be compromised since it is
not earned.!® Not only is the right to dignity enshrined in national constitutions
and international human rights treaties, but it is also provided that dignity is the

foundation of all human rights and should be used to interpret them.1’

Section 10 of the Constitution provides everyone with the right to human
dignity.11® The protection of this fundamental right is significant for preserving
constitutional values.!!® The value attached to being a human is protected by the
right.120

In S v Makwanyane, 2! the Constitutional Court emphasised the importance of

protecting the right of human dignity as it is one of the fundamental values in

13 J W v Williams-Ashman 2020 4 SA 567 (WCC) para 56; Harvey v Crawford 2019 2 SA 153
(SCA) para 64; Lehmann 2014 Acta Juridica 9.

114 Section 25(1) of the Constitution;, King (CC) paras 66 and 204; Syfrets paras 17-21.

115 Sections 10 and 14 of the Constitution.

116 Botha 2009 Stellenbosch Review 171; Rautenbach and Venter Constitutional Law 347.

117 Botha 2009 Stellenbosch Review 171. An example of an international law instrument is the
preamble of the Charter of the United Nations (1945). It provides that the international
community must be determined to promote fundamental human right and the dignity of a
human being by ensuring that men and women have equal rights.

118 Section 10 of the Constitution provides that everyone has the right to their dignity being
respected and protected; Du Toit 2001 Stellenbosch Law Review 234; Syfrets para 22.

113 Human dignity was emphasised in the recent Constitutional Court case of Qwelane v South
African Human Rights Commission 2021 ZACC 22 (31 July 2021) para 64, which indicated that
it must be protected as it is the cornerstone of democracy.

120 Rautenbach and Venter Constitutional Law 347 indicates that people are protected by this
right just by being human.

121 S v Makwanyane 1995 3 SA 391 (CC).
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South Africa as a democratic country.122 Furthermore, constitutional protection of
human dignity emphasises the importance of recognition of an individual’s self-

worth.123

Human dignity is the most protected right in the Constitution according to the High
Court's acknowledgement in the Syfrets case.l?* According to this court, only
natural persons- not juristic persons such as trusts or companies - may rely on the
right to human dignity.1%

In BOE Trust (SCA), the SCA indicated that the protection of human dignity does
not only apply to the living but also to the deceased in order to substantiate the
recognition of freedom of testation.!?® This allows the testator to die with peace
of mind knowing that his or her last wishes will be adhered to in accordance with

his or her will.12”
b) Section 14 of the Constitution (the right to privacy) in relation to human dignity

Section 14 of the Constitution provides that everyone has the right to privacy.1%8
In accordance with the preamble of the Constitution, the Constitution and the Bill
of Rights lay the foundation of citizens’ rights in order to heal and recognise the
injustices of the past.'?® Furthermore, in Khumalo v Holomisa (hereafter Khumalo
v Hlolomisa),'3° Judge O'Regan described how the rights of human dignity and

privacy are closely related, because human dignity is not just based on self-worth

122 Qwelane v South African Human Rights Commission 2021 ZACC 22 (31 July 2021) para 64.

123 Qwelane v South African Human Rights Commission 2021 ZACC 22 (31 July 2021) para 65; J
W v Williams-Ashman 2020 4 SA 567 (WCC) para 55.

124 Syfrets para 30; Currie and De Waal The Bill of Rights Handbook 250-251 provides that
dignity, as an abstract value shared by the fundamental principles of our Constitution, shapes
the substance of all tangible rights and contributes to the process of balancing various rights
and values.

125 Syfrets para41; Rautenbach and Venter Constitutional Law 351 indicates that juristic persons
are protected by the concept of reputation and not human dignity, as it is a legal entity and
not a human (natural person).

126 BOE Trust (SCA) para 27; King (CC) para 67.

127 BOF Trust (SCA) para 27 and also see para 3.2.2 on the discussion of this case; Lehmann
2014 Acta Juridica 9.

128 Section 14 of the Constitution.

125 King (CC) para 68; Khumalo v Holomisa 2002 5 SA 401 para 27; Chaskalson 2000 SAJHR 196;
Preamble and Chapter 2 of the Constitution.

130 2002 5 SA 401.
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but also on the affirmation of worth as a human being.!3! Judge O'Regan stated
that the close connection between privacy and human dignity stems from the right

to intimacy and autonomy that is, being protected from invasion.132

In relation to human dignity, privacy is ensured in South Africa’s constitutional
order.133 In King (CC), the Constitutional Court recognised that the right to privacy
and human dignity are closely related.13* Again, it was established that the right
to privacy recognises the fact that human beings have the right to an intimate and

autonomous space that should be safeguarded against invasion.13

In the King (CC) case, Judge Mhlantla referred to freedom of testation as a
constitutionally protected right.13¢ In contrast, the right to privacy was part of the
“concatenation of rights in the Bill of Rights”.13” Furthermore, freedom of testation
was found to be sheltered through the right to privacy and the right to dignity.138
The “sheltering of freedom of testation” through the right to privacy and dignity
will be upheld when testators will have peace of mind knowing that their last

wishes will be protected and respected after death.3°

Constitutional protection therefore promotes human dignity by guaranteeing that
a testator's right to dispose of his or her property in his or her capacity should be
protected even after death.40

131 Khumalo v Holomisa para 27.

132 Khumalo v Holomisa para 27.

133 King (CC) para 68; Khumalo v Holomisa para 27; Chaskalson 2000 SAJHR 196; Preamble and
Chapter 2 of the Constitution.

134 King (CC) para 64 and 68; Khumalo v Holomisa para 27.

135 King (CC) para 68; Khumalo v Holomisa para 27.

136 King (CC) para 65.

137 King (CC) para 65. The majority judgement by Judge Jafta in the King (CC) case did not
discuss the right to privacy in relation to human dignity.

138 King (CC) para 68.

133 King (CC) para 68.

190 King (CC) para 68; Khumalo v Holomisa para 27.
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2.3 The limitations on freedom of testation

As indicated in paragraph 2.1 of this study, freedom of testation is subjected to

common law, legislative and constitutional limitations.!*
2.3.1 Common law limitations

The courts will not enforce testamentary provisions that are contra bonos mores
or against public policy.1*? Bonos mores means “good faith” or “good morals”.143
In South African law, testamentary provisions that are contra bonos mores would
be regarded as pro non scripto, and no effect will be given to them.1** Bequests
that are immoral and/or illegal are regarded in the common law to be in the nature

of the contra bonos mores principle.}*

Public policy is that which the community deems to be moral or immoral.14 The
narrative, however, changes over time.'*’ In Barkhuizen v Napier,'*® Judge
Ngcobo indicated that public policy involved values that society held dear to them
as they were deeply rooted in the Constitution itself and possessed the legal
convictions of the community.4° Before the enactment of the Constitution, it was
difficult to determine the contents of public policy.1*° Since the enactment of the
Constitution, public policy has been deeply rooted in a constitutional democracy
as well as all the values that underpin it, because of a response to the
transgressions of the past (such as apartheid).!>! Therefore, public policy must be

determined by the Constitution itself when it is questioned; this must be done in

141 Jamneck and Rautenbach 7he Law of Succession in South Africa 128-129.

142 Jamneck and Rautenbach The Law of Succession in South Africa 129.

143 Syfrets case para 24 provides that boni mores is the justice of the community.

144 Du Toit 2000 Stellenbosch Law Review 358.

145 Jamneck and Rautenbach The Law of Succession in South Africa 153.

196 Matsemela 2015 Journal of Law, Society and Development 93; Jamneck and Rautenbach 7he
Law of Succession in South Africa 129.

147 Jamneck and Rautenbach The Law of Succession in South Africa 129. An example would be
what was accepted prior to the enactment of the Constitution: that women were
discriminated against when it came to owning property based on their gender. However, the
equality clause provided for in section 9 of the Constitution listed grounds for that which
would amount to discrimination, one of which is gender.

198 Barkhuizen v Napier 2007 5 SA 323 (CC)

149 Barkhuizen v Napier para 28.

150 Barkhuizen v Napier para 28.

15U Barkhuizen v Napier para 28; Preamble and section 1 of the Constitution.
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terms of the values that underpin it and the provisions set out in the Bill of
Rights.1>2

Public policy which had not been considered to be contra bonos mores 70 years
ago may be viewed as such today.!>3 Freedom of testation is limited in terms of
the common law, where bequests should not be unlawful, against public policy,

and/or impracticably vague or impossible to enforce.!>*

Common law limitations on freedom of testation are considered core aspects of
the South African law of succession and such examples are discussed below.!>>
These cases were heard before the enactment of the Constitution, and if the same
cases were heard by our courts today, some of them would enjoy different

outcomes.
A) Conditions that are contra bonos mores

As mentioned, a testator has freedom of testation to include conditions to his or
her testamentary bequests; however, certain conditions result in being contra
bonos mores.'>® These conditions include interference with a beneficiary’s marital
relationship and limiting a beneficiary’s freedom of movement.!>” Examples of

testamentary conditions that are contra bonos mores will be discussed below.
Aa) Beneficiary’s marital relationship

A testator may not impose a condition for an unmarried beneficiary to never marry
in order to receive their share in the testator’s estate.!>8 Such a condition is contra

bonos mores.'>® A testator may, however, provide a condition that prohibits a

152 Barkhuizen v Napier paras 28-29.

153 Jamneck and Rautenbach The Law of Succession in South Africa 129; King (CC) para 62.

154 Jamneck and Rautenbach The Law of Succession in South Africa 143; Syfrets case para 9.

155 Syfrets case para 17.

156 Jamneck and Rautenbach 7he Law of Succession in South Africa 130-131.

157 Jamneck and Rautenbach 7he Law of Succession in South Africa 130-131.

158 Jamneck and Rautenbach 7he Law of Succession in South Africa 131 referred to De Wayer v
SPCA Johannesburg and Ex parte Gitelson.

159 Jamneck and Rautenbach 7he Law of Succession in South Africa 131 referred to the applicable
case of Ex parte Gitelson.
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spouse from inheriting part of the state should he/ she remarry.1%® Suppose a
testator provides for the destruction of an existing marriage.16! In that case, such
a condition will be regarded as contra bonos mores and the court will declare it to
be pro non scripto.t®? A consequence of a contra bonos mores condition is
evidenced by De Wayer v SPCA Johannesburg.'®® The testatrix bequeathed the
residue of her estate to her son on the condition that he would not get married
after her death.®* If her son did indeed marry, he would have only inherited
immovable property and the SPCA would have inherited the residue of the
estate.1%> The court held that the condition posed a restraint on marriage which is
contra bonos mores, therefore, the son inherited his benefits without the condition
attached to it.1%6 Conditions that prescribe the breakdown of an existing marriage
of a beneficiary resulted in the court intervening and declaring it to be pro non
scripto.'®” However, if the marriage had broken down and the testator did not
foresee that the condition would terminate an existing marriage, the bequest

would be deemed valid.168
Ab) Limiting freedom of movement

Before the enactment of the Constitution, a testator was able to include a
testamentary bequest that a beneficiary had to reside at a particular place.®® The

bequest would be declared valid unless it was vague.1”°

160 Jamneck and Rautenbach 7he Law of Succession in South Africa 130-131 referred to the
applicable case law of Levy v Schwartz.

161 Jamneck and Rautenbach The Law of Succession in South Africa 131.

162 Jamneck and Rautenbach T7he Law of Succession in South Africa 131.

163 De Wayer v SPCA Johannesburg 1963 1 SA 71 (T).

164 Jamneck and Rautenbach The Law of Succession in South Africa 155; De Wayer v SPCA
Johannesburg.

165 De Wayer v SPCA Johannesburg; Jamneck and Rautenbach 7he Law of Succession in South
Africa 155.

166 De Wayer v SPCA Johannesburg; Jamneck and Rautenbach 7he Law of Succession in South
Africa 155.

167 King (WCC) para 79.

168~ Jamneck and Rautenbach The Law of Succession in South Africa 131.

169 Jamneck and Rautenbach The Law of Succession in South Africa 132.

170 Dy Toit 2001 Stellenbosch Law Review 238-239; Jamneck and Rautenbach 7he Law of
Succession in South Africa 132.
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Section 21 of the Constitution, however, provides that everyone has the right to
freedom of movement.l’! A testamentary bequest may provide otherwise, but
such a bequest may not infringe on the beneficiary’s rights unless justified in terms

of section 36 of the Constitution.1’?
2.3.2 Statutory limitations

Freedom of testation is also limited in terms of statutory law in South Africa. The

following examples are illustrative of such statutory limitations.

The Maintenance of Surviving Spouses Act limits freedom of testation by allowing
the surviving spouse to claim maintenance from the estate under certain

conditions or circumstances.!”3

Section 13 of the Trust Property Control Act indirectly limits freedom of testation
by allowing the court to amend and vary a trust provision or provisions, which
inter alia yields consequences that the trust founder did not contemplate.l’*
Furthermore, if the provisions would impair the realisation of the founder’s aims
or prejudice the interests of the beneficiaries and are found to be contrary to
public policy, the court will be permitted to delete or alter such provisions.!”>
Section 13 of the 7rust Property Control Act will be discussed in Chapter 3 of this

study with reference to the Syfrets case.l’®

The common law allows for fideicommissary conditions in a will whereby property

stays within the family for generations.'”” However, the common law did not

171 Section 21 of the Constitution.

172 Gections 21 and 36 of the Constitution; Du Toit 2001 Stellenbosch Law Review 238.

173 Section 2 (1) of the Maintenance of Surviving Spouses Act 27 of 1990 provides that
maintenance may be claimed against the deceased spouse’s estate upon the death of the
latter until the surviving spouse dies or remarries. The surviving spouse has the onus of
proving that it is reasonable to claim maintenance. Lehmann 2014 Acta Juridica 11; Jamneck
and Rautenbach The Law of Succession in South Africa 134.

174 Matsemela 2015 Journal of Law, Society and Development 101; Jamneck and Rautenbach
The Law of Succession in South Africa 129; section 13 of the Trust Property Control Act 57 of
1988.

175 Matsemela 2015 Journal of Law, Society and Development 101; Syfrets para 9 and 34.

176 See paragraph 3 below on how section 13 of the 7rust Property Control Act limits freedom of
testation as a statutory limitation.

177 Matsemela 2015 Journal of Law, Society and Development 101.
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restrict the successive number of fideicommissaril’® The Immovable Property Act
however, limits fideicommissum over immovable property to two successive

fideicommissari.t’®

Sections 2 and 3 of the Immovable Property Act allows beneficiaries to approach
the court to remove restrictions imposed by the testator.18° The application should,
however, be made in accordance with the factors indicated in section 3.18! If the
court is satisfied with the application made by the beneficiary or beneficiaries, it
may limit the testator’s freedom of testation by removing or altering provisions in

his or her will.182

Section 37(c) of the Pension Funds Act 24 of 1956 (hereafter the Pension Funds
Act), provides that pension funds do not form part of the deceased’s estate, which

restricts the testator from bequeathing the funds in a will to beneficiaries.183
2.3.3 Constitutional limitations

The law of succession should dovetail with the Constitution (being the supreme

law) in terms of constitutional values, principles, and rights.84

The Bill of Rights is the cornerstone of the Constitution and protects human rights
and prohibits, among others, unfair discrimination.8> Therefore, the inclusion of
discriminatory provisions can be limited with reference to constitutional values,

rights, and/or principles if contested in court.18¢

178 Matsemela 2015 Journal of Law, Society and Development 101.

179 Section 6 of the Immovable Property Act provides for the limitation on a fideicommissum to
a maximum of two-generation fideicommissari. Also see sections 7-8 of the Immovable
Property Act.

180 Sections 2 and 3 of the Immovable Property Act.

181 Sections 2 and 3 of the Immovable Property Act.

182 Sections 2 and 3 of the Immovable Property Act.

183 Section 37 (c) Pension Funds Act 24 of 1956; Lehmann 2014 Acta Juridica 19.

184 Matsemela 2015 Journal of Law, Society and Development 102.

185 Chapter 2 of the Constitution constitutes of the Bill of Rights.

18 Jamneck and Rautenbach 7he Law of Succession in South Africa 133; See also Chapters 3
and 4 below for an in-depth discussion of how conditions were declared to be forms of unfair
discrimination by the courts.
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Part of the freedom of testation is the testator’s choice regarding his or her
beneficiaries, which exercise may result in differentiation. A testator may
differentiate between beneficiaries but the differentiation must occur within the
ambit of common law, statutory and constitutional limitations.!®” Differentiation
occurs among people and not in terms of the category of persons; if it occurs in
terms of the category of persons, it amounts to discrimination.!® However, there
is a thin line between differentiation and discrimination.'8 Constitutional
limitations that are relevant to this study are sections 1, 9, and 36 of the
Constitution.**® That which constitutes a constitutional value and right will be
discussed briefly below. The difference is essential, since it underpins the

reasoning of the courts to be discussed in Chapters 3-5 of this study.
2.3.3.1 Constitutional values (current public policy)

A constitutional value may be interpreted as a set requirement for the desired
application of the Constitution and those dependent on it.1°! It may therefore be

defined as a principle that gives worth to the Constitution.'°?

The Constitution provides a clear break from South Africa’s dark past.1®3 The new
era marks a significant departure from the previous one, making the Constitution

one of the most progressive constitutions in the world.1%

Section 1 of the Constitution provides for the fact that South Africa is a sovereign,

demaocratic country that is based on the following values:%>

187 Jamneck and Rautenbach 7he Law of Succession in South Africa 130.

188 Harksen v Lane para 53. See para 3.2.3.

189 Differentiation is discussed in para 3.2.3 below.

190 See paragraph 2.3.3.2 on the discussion of these sections.

191 Venter 2001 PER 6.

192 Venter 2001 PER 6 explains how constitutional values differ from principles, while he maintains
that they are similar in the sense that they embody the ideals that the law should be applied
fairly and be justifiable.

193 Tladi 2002 De Jure 306.

194 Tladi 2002 De Jure 306; Davis and Klare 2010 SAJHR 404-405.

195 Section 1 of the Constitution provides for the fact that the Republic of South Africa is founded
on the listed values. Also see Venter 2001 PER 10; Tladi 2002 De Jure 307 explained that,
when interpreting the Bill of Rights, the values must be promoted by the courts and should
always underlie the Constitution. Also see Davis and Klare 2010 SAJHR 403.
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(@) Human dignity, the achievement of equality and the advancement of
human rights and freedoms. (b) Non-racialism and non-sexism. (c)
Supremacy of the Constitution and the rule of law. (d) Universal adult
suffrage, a national common voters roll, regular elections and a multi-party
system of democratic government to ensure accountability, responsiveness
and openness.

The values that are underscored in section 1 of the Constitution are not described
in the Constitution itself. However, the values are expressed through other
constitutional provisions.1%¢ Section 1(a) provides for the advancement of human
rights and freedoms, which is diffused throughout the Constitution.t®” In
Barkhuizen v Napier, Judge Ngcobo expressed the effect of freedom and dignity

as constitutional values as follows:

Self-autonomy, or the ability to regulate one’s own affairs, even to one’s own
detriment, is the very essence of freedom and a vital part of dignity.'*®

Furthermore, in AB v Minister of Social Development,'*® Judge Khampepe provided
that the awareness of each person's unique ability to understand and act on their
own desires and beliefs is what drives the value of freedom.?%° Freedom is an
inherent part of human dignity, and it is important to identify and recognise the

significance of the value.?0!

Public policy is firmly embedded in our Constitution in terms of the values that
underpin it.2%2 The constitutional values that form the foundation of our
constitutional democracy (as expressed in the provisions of the Bill of Rights) are
used to direct public policy.2%3 Judge Jafta provided in the King (CC) case that

public policy, based on the values enshrined in the Constitution, may give rise to

1% van Staden 2020 AHRLJ 487.

197 Section 1(a) of the Constitution; Kaunda v President of the Republic of South Africa 2005 4
SA 235 (CC) para 66; Van Staden 2020 AHRLJ 487.

198 Barkhuizen v Napier para 57.

19 AB v Minister of Social Development 2016 SA 570 (CC).

200 AB v Minister of Social Development para 52; Van Staden 2020 AHRLJ 488.

201 van Staden 2020 AHRLJ 487-488.

202 Barkhuizen v Napier para 28; refer to para 2.3.1 on how public policy influences the courts
decisions.

203 Barkhuizen v Napier para 29.
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a clash of rights - for example, a clash between the rights of equality against

freedom and human dignity.20

Furthermore, section 39(2) of the Constitution requires core constitutional values
that affect common law.2%> The common law must be developed within the
framework of this objective normative value system.2% Therefore, section 39(2)'s
goal is to guarantee that our common law is associated with the ideals of the

Constitution as well as legislation.20”
2.3.3.2 Constitutional rights and freedoms

The Bill of Rights protects all citizens' rights and upholds the democratic values of
human dignity, equality, and freedom.2%¢ As indicated in paragraph 2.2.3, the Bill
of Rights is the cornerstone of democracy, just as freedom of testation is the
cornerstone of the law of succession.??® The Bill of Rights must ensure that public
policy is protected along with the right to be protected from unfair

discrimination.210

Section 39(1) of the Constitution provides that the courts must “promote” the
constitutional values of human dignity, equality, and freedom when they interpret
the Bill of Rights.2!!

Section 39(2) of the Constitution provides that the courts must promote the spirit,
purport, and objects of the Bill of Rights when they interpret or develop customary

law or common law.212

204 Kijng (CC) para 92.

205 Section 39(2) of the Constitution is the interpretation of the Bill of Rights clause that gives
provision to the interpretation of legislation and the development of the common law, while
underlining that courts must promote the spirit, purport, and objects of the Bill of Rights. King
(CC) para 43-44.

206 King (CC) para 43-44.

207 King (CC) para 49; Kaunda v President of the Republic of South Africa 2005 4 SA 235 (CC)
para 66; Van Staden 2020 AHRLJ 487.

208 Section 7(1) of the Constitution; Kgosimore 2000 Crime Research in South Africa 1.

209 Section 7(1) of the Constitution, See paras 2.1 and 2.3 above.

210 Dy Toit 2012 7ECLF 117.

21t Freedom is one of the foundational values in the Constitution as provided for in section 1(a)
of the Constitution. Section 39(1)(a) of the Constitution; Liebenberg 2008 Acta Juridica 149.

212 Section 39(2) of the Constitution.
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Section 9(1) of the Constitution provides that everyone is equal and is equally
protected by the law.?13 However, according to section 36, a right may be limited
if it is reasonable and justifiable to do so in an open and democratic society
founded on freedom, dignity, and equality.21* The courts must examine the nature,
scope, and purpose of the right and its limitation, as well as the rationality and
proportionality of the limitation, so as to determine whether the State has met this

requirement.?1>
a) Section 9 of the equality clause

Some rights contained in the Bill of Rights affect freedom of testation. One of the
consequences that could limit freedom of testation is the equality clause.?!®
Section 9 of the Constitution provides for equality as a fundamental right and no

one may be discriminated against unless the discrimination is deemed fair.21’

Section 9 of the Constitution provides a foundation for the protection of equality
as a right.?18 The Equality Act further provides extensive insight on the effect of
section 9 of the Constitution by preventing and restricting unfair discrimination
while promoting equality.?!® Section 9(1) of the Constitution provides a general
formulation of the equality right and stresses that this right protects everyone.?20
The equality clause provides that everyone enjoys equal protection by the law and

that this should be interpreted substantively.??! Substantive interpretation of the

213 Section 9(1) of the Constitution.

214 Section 36 of the Constitution.

215 Van Staden 2020 AHRLJ 491,

216 See paras 3.2.3, 3.3.3, 3.4.3, 4.2.3, 5.2.5-5.2.7 and 5.3.3 below of this study.

217 Section 9(1), (3)—(5) of the Constitution. Testamentary provisions centre on the testator’s
discretion on how his assets should be disposed of in accordance to his desire. Jamneck and
Rautenbach 7he Law of Succession in South Africa 130 states that the testator may
differentiate between beneficiaries, while this must be done within the ambit of common law
and statutory and constitutional limitations.

218 Currie and De Waal The Bill of Rights Handbook 211.

219 Currie and De Waal The Bill of Rights Handbook 211; Preamble of the Equality Act. Also see
Rautenbach and Venter Constitutional Law 330-331.

220 Section 9(1) of the Constitution, Loenen 1997 South African Journal on Human Rights 403.

22t Sybstantive equality requires of the law to assure equality of outcome, which entails the
willingness to accept variances in treatment. Currie and de Waal 7he Bill of Rights Handbook
213; Loenen 1997 South African Journal on Human Rights 403.
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equality clause restricts indirect discrimination as provided for in section 9(3)-(4)

of the Constitution.???

In NK v Minister of Safety & Security,*>3 the Constitutional Court emphasised that
the values and rights contained in the Constitution must be present in terms of
common law principles.2%* However, it is crucial to note that not all differentiation

in wills and trusts is invalid; it only is if it comprises unfair discrimination.22>

Unfair discrimination is based on the grounds provided for section 9(3) of the
Constitution.??® Furthermore, a test as to whether differentiation is fair or unfair is
provided for in Harksen v Lane,??’ (hereafter Harksen v Lane) as well as in the

Promotion of Equality and Prevention of Unfair Discrimination Act.??8

The test that was formulated in the Harksen v Lane case is based on three
criteria:??° firstly, whether the dispute of differentiation occurs among people or
categories of people.230 If so, does it bear a reasonable explanation for a legitimate
purpose? If not, does it violate constitutional rights in a justifiable manner?
However, it was found that a reasonable explanation of conduct could still amount

to unfair discrimination.231

Secondly, a two-staged analysis is required to determine whether the
differentiation amounts to unfair discrimination.?3? Given that discrimination has
been established, the question would be whether or not differentiation occurs on
one or more grounds listed in section 9 of the Constitution.?3 If not, the second

question would be whether the differentiation contains characteristics that infringe

222 Section 9(3) and (4) of the Constitution; Loenen 1997 South African Journal on Human Rights
404.

23 NK v Minister of Safety & Security 2005 6 SA 419 (CC).

24 NK v Minister of Safety & Security para 17.

225 Syfrets para 48.

226 gection 9(3) of the Constitution provides that no one may be unfairly discriminated against
on the grounds of race, gender, marital status, and so forth.

2271998 1 SA 300 (CC).

228 4 of 2000.

22 Harksen v Lane para 53.

20 Harksen v Lane para 53.

BY Harksen v Lane para 53.

32 Harksen v Lane para 53.

233 Harksen v Lane para 53.
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on the affected person’s human dignity.?3* The second stage centres on
differentiation that amounts to discrimination on an unspecified ground of
unfairness, which must be proven.2*> Thus, unfair discrimination is established

with reference to how negatively the discrimination impacts the complainant.23¢

Lastly, should the discrimination be held to be unfair, it must then be determined
whether it is justifiable against the limitations of rights as provided for in section
36 of the Constitution.?3”

A detailed application with reference to case law on the implications of the equality

clause will be given in Chapter 4 of this study.
b) Section 36 (limitation of constitutional rights and freedoms)

Section 36 of the Constitution is a general limitation provision because it applies
to the limitation of all rights in the Bill of Rights.238 It is important to note that
section 36 cannot be used to limit the constitutional values listed in section 1 of

the Constitution.?3°

The Constitution provides that rights can be limited but it must be justifiable in

terms of section 36 of the Constitution.>*® Section 36(1) provides the following:

The rights in the Bill of Rights may be limited only in terms of law of general
application to the extent that the limitation is reasonable and justifiable in an
open and democratic society based on human dignity, equality and freedom,
taking into account all relevant factors, including- (a) the nature of the right; (b)
the importance of the purpose of the limitation; (c) the nature and extent of the
limitation; (d) the relation between the limitation and its purpose; and (e) less
restrictive means to achieve the purpose.?*

34 Harksen v Lane para 53.

35 Harksen v Lane para 53.

6 Harksen v Lane para 53.

237 Section 36 of the Constitution; Harksen v Lane para 53.

238 Section 36 of the Constitution.

239 Section 36 of the Constitution; King (CC) para 98. If a law infringes a right, and the
infringement is justifiable, it may not be declared unconstitutional, as provided in Currie and
De Waal The Bill of Rights Handbook 151. Also see Du Toit 2001 Stellenbosch Law Review
252.

240 Currie and De Waal The Bill of Rights Handbook 151; Diadla v City of Johannesburg 2018 2
SA 327 (CC) para 20.

241 Section 36(1) of the Constitution.
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Though the Constitutional Court has not offered a comprehensive explanation of
the “law of a general application”, it has established a definition that incorporates
both common law and statutory law if the legislation is clear.2*? The law must be
applied equally to all individuals: furthermore, the legislation must be clear even

when common and statutory law are included in the law of general application.?*3

The application of section 36 of the Constitution will be further illustrated in the

discussion of the cases in Chapters 3-5 of this study.
2.4 Conclusion

The first objective of this chapter was to determine how the development of
freedom of testation has been influenced by natural law and common law.2*
Historical developments in law create a foundation for understanding how the law
was perceived then and how it is perceived now. Examining natural law elucidated
the matter of freedom of testation: it centres on the testator’s free will to bequeath
his or her assets as he or she may wish.2* Furthermore, the historical development
of freedom of testation was found to be based on common law roots in South
Africa’s law of succession through the Republic’'s mixed legal system.%
Furthermore, natural law also influenced historical and recent developments
relating to freedom of testation in terms of Locke’s theories and De Waal’s views
on testamentary freedom.?*” They both indicate how freedom of testation is
influenced by social and economic factors. The testator may dispose of his or her

property as he or she wishes, while this must occur in accordance with the law.248

The second objective centred on an assessment of the recognition of freedom of

testation as a constitutional right. In the South African context, every law must

22 Tles 2007 SAJHR 76.

243 Tles 2007 SAJHR 76.

24 See para 2.2 above.

245 See para 2.2.2 above.

246 See para 2.2 above; Humbly et a/ Introduction to Law and Legal Skills 97,125. Also see De
Waal "Testamentary Formalities in South Africa” 382.

247 Johnson, Pete and Du Plessis Jurisprudence a South African Perspective 5; Locke Two Treaties
of Government (1680) 106 -112,128; De Waal 1997 Stellenbosch Law Review 166; Du Toit
1999 Stellenbosch Law Review 233.

248 De Waal 1997 Stellenbosch Law Review 166; Jamneck and Rautenbach 7he Law of Succession
in South Africa 128; King (CC) para 36; Wilkinson (CC) para 69.
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dovetail with the Constitution.?*® The recognition of freedom of testation is
interpreted in the Constitution (section 25(1)) before any other legislation.2%0 It is
important to note that freedom of testation is not provided for expressively in the
Constitution but indirectly in section 25(1) by means of the property clause.?*!
Sections 10 and 14 of the Constitution indirectly protect the testator's dignity and

privacy during his or her lifetime and after death.2>2

The third objective centred on discussing the limitations of freedom of testation,
whereby it is not absolute- limitations are provided for in common law, statutory
law, and the Constitution.?>3® The testator does have testamentary freedom, but
the common law limitations indicate that the bequests should not be unlawful,
against public policy, and/or impracticably vague or impossible to enforce.?>* The
former kind of bequest will be regarded in the common law as contra bonos
mores.?>> Furthermore, statutory limitations such as section 13 of the T7rust
Property Control Act limit freedom of testation directly in cases where a trust has
been formed. The provisions would impair the founder's aims, prejudice

beneficiaries, and work against public policy.2°®

Although the Constitution indirectly protects freedom of testation in section 25(1),
it also gives provision for situations where freedom of testation may be limited.
The limitations are provided for in sections 9 and 36: section 9 deals with the
equality clause and section 36 provides for how 5constitutional rights and

freedoms may be limited.?>’

249 Section 2 of the Constitution.

20 Section 25 (1) of the Constitution, King (CC) para 65; Du Toit 2001 Stellenbosch Law Review
236.

L Van der Walt Introduction to the law of property 345; Rautenbach and Venter Constitutional
Law 421; Muller et al General Principles of South African Property Law 5.

252 King (CC) para 68; Khumalo v Holomisa para 27; Chaskalson 2000 SAJHR 196; Preamble and
Chapter 2 of the Constitution.

253 See para 2.3 above.

2% Jamneck and Rautenbach The Law of Succession in South Africa 143; Syfrets para 9.

25 Jamneck and Rautenbach The Law of Succession in South Africa 153.

256 Section 13 of the Trust Property Control Act 57 of 1988; Matsemela 2015 Journal of Law,
Society and Development 101.

27 See para 2.3.3.2 above.
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The topic covered in Chapter 1 of this study will be clarified and addressed further
in terms of case law as found in Chapters 3, 4, and 5. Chapter 3 will discuss the
matter of freedom of testation in the public sphere in terms of the enactment of

the Constitution.

3 Case law on the limitation of freedom of testation in the public

sphere since the enactment of the Constitution
3.1 Introduction

Since the enactment of the Constitution, courts have not hesitated to limit freedom
of testation in testamentary provisions within the public sphere, such as bequests
made to charitable trusts.2>® However, while this being said, the courts, until
recently, have been hesitant to interfere with private bequests: that is, until the
advent of Constitutional Court judgements in the King (CC) and Wilkinson (CC)

cases.2>

This chapter will focus on prominent post-constitutional cases in the public sphere
that inform the matter of whether or not the courts outweighed constitutional
rights over freedom of testation as well as the battle of trying to balance

constitutional rights over freedom of testation, if possible.

The Syfrets, Emma Smith, and BOE Trust (SCA) cases which centred on whether
testamentary trust instruments were public in nature will be discussed. The way
in which freedom of testation was either limited by or had prevailed over

constitutional rights in charitable trusts will be considered.
The objectives are as follows:

. To analyse how the Syfrets case, which was the first heard on the matter

of freedom of testation after the enactment of the Constitution, challenged

258 King (CC) para 36; Du Toit 2012 7ECLF 113; Bequests made within the public sphere often
relate to charitable trusts that contain an element of public benefit.

29 Du Toit 2012 7ECLF113; The King (CC) and Wilkinson (CC) cases will be discussed in Chapters
4-5; King (CC) para 36.
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the limitation of freedom of testation by indirect application of the Bill of
Rights.

. To analyse how the court in Emma Smith case?? constitutionally limited
freedom of testation.

. To analyse the court’s reasoning for not limiting freedom of testation even
though there were discriminatory provisions in the testatrix’s bequest in
BOE Trust (SCA).261

3.2 Minister of Education v Syfrets Trust

The Syfrets case challenged the long-held concept of freedom of testation by

applying the freedoms, rights, and values guaranteed in the Bill of Rights.2%2

The judgment was based on the effect of section 13 of the 7rust Property Contro/
Act, which provides that the court has jurisdiction relating to altering or deleting

a trust provision.263
3.2.1 Facts of the case

The testator, Mr Scarbrow, executed a will in 1920 in terms of which the residue
of his estate should be held in a charitable testamentary trust if his wife
predeceased him and his sons had not produced any offspring.?6* The trust’s
objective was to provide bursaries to white, non-Jewish male students who
qualified to study overseas.2%> In 2002, a notice was published in the newspapers
encouraging prospective students of the University of Cape Town, who fit the
category to apply for the bursary fund.2%® The trust’s objective caught the attention
of the Minister of Education, who brought an application to the High Court to

remove the discriminatory in the will around rewarding the bursaries.?¢”

260 2010 6 SA 518 (SCA).

261 2013 3 SA 236 (SCA).

262 Matsemela 2015 Journal of Law, Society and Development 102; Syfrets para 16.

263 Matsemela 2015 Journal of Law, Society and Development 106; Section 13 of the Trust
Property Control Act. Also see para 3.2.1 below.

264 Syfrets para 3; Jamneck and Rautenbach 7he Law of Succession in South Africa 129.

265 The Bursary fund was established in 1965. Syfrets para 3-5.

266 Syfrets para 6.

267 Jamneck and Rautenbach 7he Law of Succession in South Africa 129; Syfrets para 6.
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The applicants argued that the court had jurisdiction to alter the testamentary

conditions, based on the following considerations:

a) Section 13 of the Trust Property Control Act provides the court with jurisdiction
to amend and vary a trust provision(s).2%8 The amendment becomes possible when
the consequences of a trust provision were not contemplated by the founder or
were not foreseeable in terms of impacting the objectives that the trust wants to
achieve, where the beneficiaries’ interests are compromised, or when the

provisions are in conflict with the public interest.26®

b) The common law provides that bequests that are vague and unlawful or

contrary to public policy are invalid.?”°

c) The Bill of Rights should be directly applied with reference to the right to
equality, and unfair discrimination should not occur, as provided for in section 9

of the Constitution.?’?
3.2.2 Legal gquestion

The legal question in the Syfrets case was how the central principle of freedom of
testation contributes to the right to be free from discrimination in relation to

section 9 of the Constitution in the public sphere.?”2
3.2.3 Court’s decision on mentioned legal question

The court held that the testator provided unfair discriminatory provisions based
on race, gender, and religion, contrary to public policy.?”3 Unfair discriminatory

provisions could accordingly be regarded as pro non scripto, thus limiting the

268 See para 2.3.2 above.

29 Syfrets para 9; Wood-Bodley 2007 7The South African Law Journal 688; Matsemela 2015
Journal of Law, Society and Development 102; Section 13 Trust Property Control Act.

270 Syfrets para 9; Wood-Bodley 2007 7he South African Law Journal 688; Matsemela 2015
Journal of Law, Society and Development 93,102; Section 13 Trust Property Control Act;
Jamneck and Rautenbach 7he Law of Succession in South Africa 143.

27t See para 2.3 above; Syfrets para 9.

272 Syfrets para 9; Wood-Bodley 2007 7The South African Law Journal 688; Section 9 of the
Constitution focuses on the equality clause in which race, gender, and religion are part of the
grounds listed; Syfrets para 15.

273 Syfrets para 47; Wood-Bodley 2007 The South African Law Journal 688.
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testator’s freedom of testation.?’# Before analysing the court's decision, it is
important to evaluate the constitutional rights involved in order to comprehend

the ruling.
3.2.3.1 Values versus rights

The differences between values and rights elucidate the court's decisions. That
which constitutional values and rights differences has been indicated here.?’>
Public policy is deeply rooted in the Constitution with the enrichment of
fundamental values established as a normative value system.?’¢ In the Syfrets
case, the court used public policy as a foundation from which to navigate the
constitutional values of human dignity, equality, freedom, non-racialism, and non-
sexism.?” When a core value and a right are in question, such as the value of
equality and the right to equality, the courts are required to weigh up the
constitutional values (that is, again, human dignity, freedom, non-racialism, and
non-sexism) and public policy.2’8 The approach that is followed is proposed in

Holomisa v Argus Newspapers Ltd:?7°

The value whose protection most closely illuminates the constitutional scheme to
which we have committed ourselves should receive appropriate protection in that
process.

Equality and human dignity form part of the Bill of Rights and are also part of the

core constitutional values.280
3.2.3.2 Direct/indirect application

There are two different ways the Bill of Rights could be applied: indirectly and

directly.28!

274 Syfrets para 47; Wood-Bodley 2007 The South African Law Journal 688.

275 See para 2.3.above.

276 Syfrets para 24; Barkhuizen v Napier para 28.

277 Syfrets para 24; Section 1(a) and (b) of the Constitution; Barkhuizen v Napier para 11.
278 Syfrets para 39.

2791996 2 SA 588 (W).

280 Syfrets para 32.

281 Currie and De Waal The Bill of Rights Handbook 31.
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The difference between rights and values how the Bill of Rights is applied directly/
indirectly, as well as how courts interpret such an application, as in the Syfrets

case.282

The establishment of the Constitution provides that the Bill of Rights must be
respected in all stages of common law interpretation, application and
development. 283 The application of the Bill of Rights is provided for in section 8

of the Constitution.?84

To consider whether the application of the Bill of Rights applies directly or
indirectly, the Bill of Rights must create benefits and duties between the
respondent and the applicant.2®> Indirect application is informed by a normative
system of values, which form a set of values that should be adhered to by all types
of legislation or when common law or legislation is interpreted, applied, or
developed.?8® Furthermore, section 39(2) of the Constitution provides the

following:

When interpreting any legislation, and when developing the common law or
customary law, every court, tribunal or forum must promote the spirit, purport
and objects of the Bill of Rights.28”

When the court applies legislation indirectly, it firstly uses “reading down” to
examine whether the challenged law is “reasonably feasible” in terms of an
interpretation that does not limit the right.288 Therefore, when the Bill of Rights is

applied indirectly, it does not create its own remedies or override the law.2%°

282 See paras 2.3.3.1 and 2.3.3.2 above.

283 Bhana 2013 SAJHR 355.

284 Section 8 of the Constitution.

285 University of Cape Town on Chapter Seven: Introduction to the Bill of Rights 205.

86 Carmichele v Minister of Safety and Security 2001 4 SA 938 (CC) (hereafter Carmichele v
Minister of Safety and Security (CC)) paras 54-55.

287 Section 39(2) of the Constitution, Carmichele v Minister of Safety and Security (CC) paras 54
- 56.

288 University of Cape Town on Chapter Seven: Introduction to the Bill of Rights 206; Currie and
De Waal The Bill of Rights Handbook 57-59.

89 Barkhuizen v Napier para 35; Currie and De Waal The Bill of Rights Handbook 31; Chirwa
2006 Law, Democracy & Development 31.
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However, it adheres to the norms and remedies of ordinary law, guaranteeing that

the relevant values are mediated by ordinary laws. 220

When a natural or legal person who should not have been subjected to an
infringement or made to comply with the Bill of Rights has breached the
beneficiary's right, direct application of the Bill of Rights is carried out.?°! Unlike
indirect application, direct application overrides ordinary law and any law that is
inconsistent with it.2°2 Furthermore, it generates its own remedies if the legal

remedies are inadequate with regards to giving effect to fundamental rights.2°3

In the Syfrets case, section 9 of the Constitution was highlighted, which provided
the right to direct application of equality and non-discrimination.?®* It is important
to break down the components of the way in which Judge Griesel concluded that
the condition of awarding bursaries to white, non-Jewish male students resulted

in unfair discrimination.2%>

Race, gender and religion have been (and still are) sensitive issues in South
Africa.?®® Race remains a driving force of unfair discrimination.?®” Hence the
Preamble of the Constitution refers to “we the people of South Africa”, and not a
particular race, which indicates the equality of all individuals.??® The testamentary
provisions provided bursaries to white, non-Jewish males only, and section 9 of

the Constitution protects equality as a fundamental right.2%°

20 Section 39(2) of the Constitution places a general duty on courts to promote the spirit,
purport, and objects of the Bill of Rights. Barkhuizen v Napier para 35; Currie and De Waal
The Bill of Rights Handbook 57.

21 Currie and De Waal The Bill of Rights Handbook 31.

22 Currie and De Waal 7he Bill of Rights Handbook 31; Chirwa 2006 Law, Democracy &
Development 39.

293 Currie and De Waal The Bill of Rights Handbook 31.

24 Syfrets para 9.

25 Syfrets paras 3-5.

2% MacDonald Why Race Matters in South Africa 2, 6-7.

297 MacDonald Why Race Matters in South Africa 2, 6-7 shows that, in pre-apartheid era, the
white supremacist state granted whites citizenship while identifying blacks as non-citizens.
Apartheid was the epitome of racism in South Africa, where the whites were dominating other
racial groups and were provided with better opportunities, houses, education, and so on;
Currie and De Waal The Bill of Rights Handbook 227; Du Toit 2017 Manitoba Law Journal
146.

2% preamble of the Constitution.

29 Section 9 of the Constitution, Syfrets para 33-34; Du Toit 2012 7ECLF117.
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According to the International Convention on the Elimination of All Forms of Racial
Discrimination, racial discrimination is regarded to be unfair.3%® Due to South
Africa’s experience with inequality, the necessary positive measures have been put
in place to remove it.3%! Judge Griesel applied the test in Harksen v Lane to
determine whether differentiation amounted to unfair discrimination.3%? He found
that there was discrimination as based on race, which is listed as one of the
grounds in section 9(3) of the Constitution.?%3 Judge Griesel acknowledged the

painful past of the Republic in terms of racism.3%4

In the Syfrets case, she directed her judgment by means of the application of the
common law and not by directly applying the Constitution therefore, the judgment
reached a conclusion on the basis of section 13 of the Trust Property Contro/
Act3% The applicant raised the matter of racial discrimination clauses which
stipulated that only European descendants of a non-Jewish faith were eligible for
the bursaries.3% The court concluded that the provisions in the awarding of
bursaries indirectly discriminated against race and directly discriminated against

religion.3%7

The court indicated that the majority of people, who consisted of blacks, women,
and Jews, were among the "complainants" who, according to the law, were victims
of discrimination because they "have been historically experienced patterns of
disadvantaged”.3%8 Furthermore, the trust’s main purpose was to award bursaries

to students who had “limited to no finances” to pursue a tertiary education.3%®

300 Currie and De Waal The Bill of Rights Handbook 227, state that the Constitution is the most
powerful measure that has been put in place to lay a foundation of law.

30t Currie and De Waal The Bill of Rights Handbook 227.

302 Syfrets para 33; Du Toit 2017 Manitoba Law Journal 146-147; Wood-Bodley 2007 7he South
African Law Journal 693; See Chapter 2.3.3.1.

303 Syfrets para 33-34; Du Toit 2017 Manitoba Law Journal 146-147; Wood-Bodley 2007 7he
South African Law Journal 693.

304 Syfrets para 33-34; Du Toit 2017 Manitoba Law Journal 146-147; Wood-Bodley 2007 7he
South African Law Journal 693.

305 Matsemela 2015 Journal of Law, Society and Development 102-104, Syfrets para 32.

306 Syfrets para 8-9; Wood-Bodley 2007 The South African Law Journal 688,693; Roux 2013 De
Rebus 49.

307 Syfrets para 34; Wood-Bodley 2007 The South African Law Journal 692; Matsemela 2015
Journal of Law, Society and Development 103-104.

308 Syfrets para 35.

309 Syfrets para 35.
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However, the trust's provisions prohibited at least half of the potential candidates

from applying based on their race, religion, or gender.310

The trust was not set to promote one religious group over the other, but directly
targeted a religious group.3!! The court decided not to directly apply section 9 of
the Constitution to the provisions of religion and gender, but indicated that the
provisions set out amounted to unfair discrimination, which is against public

policy.312

As mentioned in Chapter 2 of this study, common law limits the principle of
freedom of testation in respect of any testamentary provisions that are illegal,
immoral, or against public policy, so that these will be regarded to be contra bonos

mores.313

Public policy develops over time, especially in South Africa with regard to the pre-
constitutional and post-constitutional eras.3!* Such change is influenced by social
and basic freedom developments such as the rights expressed in the Bill of
Rights.31> Therefore, it is not a static concept.31® Due to the enactment of the
Constitution, public policy is not only a common law limitation but is embodied in

the Constitution itself.317

Affecting provisions against public policy within a trust allows a court to have
statutory powers in revoking or terminating such a provision by applying section
13 of the Trust Property Control Act.3'® South African courts may not give effect
to provisions that are against public policy; thus section 13 of the Trust Property
Control Actis applicable in this regard.31?

310 Syfrets para 35.

311 Syfrets para 35.

312 Syfrets paras 33, 35; Roux 2013 De Rebus 49.

313 See para 2.3.1 above; Syfrets para 9,24; Du Toit 2012 7ECLF110.

314 Jamneck and Rautenbach 7he Law of Succession in South Africa 117; Syfrets para 24; Roux
2013 De Rebus 49.

315 Syfrets para 24.

316 Syfrets para 24.

317 Syfrets para 24.

318 Section 13 Trust Property Control Act 57 of 1988; Olivier, Van den Berg and Strydom 7rust
Law and Practice para B19.1.

319 Qlivier, Van den Berg, and Strydom Trust Law and Practice para B19.1.
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The court emphasised that public policy and its effects on the community are
simultaneous: that which was not considered go against public policy changes
over time and the law should adapt to these.320 Furthermore, the application of
section 13 of the Trust Property Control Act provides the court with statutory
powers to alter trust provisions that were not foreseeable by the testator by the

time at which the provisions were executed.32!

Therefore, the discriminatory provisions set out in the trust resulted in unfair
discrimination, hence going against public policy, thus allowing the court, in terms
of section 13 of the 7rust Property Control Act and common law, to remove the
provisions.322 The High Court in the Syfrets case did not deal with the application
through direct application of the Constitution with reference to constitutional rights
and values, but rather in terms of common law with regard to testamentary

provisions in relation to trusts.323
3.3 Emma Smith Educational Fund v University of KwaZulu-Natal

Following Syfrets, Emma Smith was a second prominent case in the public sphere
that centred on the limitation of freedom of testation through charitable trusts.324
The SCA directly applied the Bill of Rights resulting in a constitutional limitation on

the freedom of testation.32>

320 Syfrets paras 19, 35.

32t Qlivier, Van den Berg and Strydom Trust Law and Practice para B19.1; Matsemela 2015
Journal of Law, Society and Development 101-102; Syfrets para 9.

322 Matsemela 2015 Journal of Law, Society and Development 104; Jamneck and Rautenbach
The Law of Succession in South Africa 130; Syfrets para 48.

323 Syfrets para 32; Farlam J indicated in Ry/ands v Edros 1997 1 BCLR 77 (C) that the judgment
in Ismail v Ismai/ 1983 1 SA 1006 (A) determined that marriages that were concluded under
the Muslim faith were contrary to public policy and thus invalid. However, according to the
judge, the marriages had to be reconciled with constitutional values such as equality and
tolerance. He based his decision on substantive constitutional policies. However, this
judgment was recently overruled by the Constitutional Court. Du Toit 2001 Stellenbosch Law
Review 233.

324 Emma Smith;, Du Toit 2017 Manitoba Law Journal 147; Matsemela 2015 Journal of Law,
Society and Development 102-114.

325 Du Toit 2017 Manitoba Law Journal 147; Matsemela 2015 Journal of Law, Society and
Development 102-114.
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3.3.1 Facts of the case

Mr Smith executed a will in 1938, and established a testamentary trust in honour
of his mother, Emma Smith.32¢ The purpose of the fund was to offer bursaries to
"European" girls who were born to "British" or "Dutch South African parents" and
who had lived in Durban for at least three years prior to applying.32” The recipients
of the bursaries who were pursuing studies in any field of art were chosen by the

Council of the Natal University College.3%8

The University of KwaZulu-Natal brought an application to the Durban High Court
in 1999 to seek an order to vary the trust provision (in terms of section 13 of the
Trust Property Control Act), as it included discriminatory provisions that excluded
certain groups of people.32° The applicant sought a relief that would entail that
the words “European” and “Dutch and British South African” must be deleted in
terms of section 13 of the Trust Property Act and that the Durban Council should

replace the phrase “Durban municipality”.330
3.3.2 Legal question

The question before the court was (again with reference to section 13 of the 7rust
Property Control Act) whether the phrases "European”, "Dutch”, and "British South
African" were discriminatory in nature and whether or not they should be

removed.33!
3.3.3 Court’s decision on the mentioned questions/ issues

The applicants based their arguments on the Syfrets case.33? The basis was that

discriminatory provisions went against public policy and that the testator could not

326 Emma Smith paras 4 and 6.

327 Emma Smith para 8; De Waal Annual Survey of SA Law 1194.

328 Emma Smith paras 7-9; De Waal Annual Survey of SA Law 1194.

329 Emma Smith paras 2, 16; De Waal Annual Survey of SA Law 1194.
30 Emma Smith para 21; De Waal Annual Survey of SA Law 1194-1195.
Bt Fmma Smith para 21.

32 Fmma Smith paras 34, 38.
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foresee these consequences as provided for in section 13 of the T7rust Property

Act:333

The university was further concerned that, if the fund retained racially exclusive
conditions, it could be taken to the Equality Court for administering funds that

were exclusive to white people.33*

The court held that the discriminatory provisions against race should be deleted
as provided in section 13 of the Trust Property Act.33> However, discriminatory
provisions against gender were allowed, as the fund was used to benefit South
African women.33% The SCA emphasised the importance of the protection of
equality in the Constitution as well as the extension of section 9(4) of the
Constitution to the Equality Act.3% Furthermore, the SCA indicated that freedom
of testation was not absolute and testators should not infringe constitutional
rights.33® Therefore, courts have the right to interfere where testators have
compromised their freedom of testation so as to remove unfair discriminatory

conditions.33°
3.4 BOE Trust Ltd 2013 3 SA 236

Freedom of testation was upheld in the BOE Trust (SCA) case, where the removal
of the term “white” from the testamentary provision was dismissed by the court,
because the deceased set out certain alternative provisions, unlike in the Syfrets

case.340
3.4.1 Facts of the case

Mrs De Villiers (the testatrix) executed a will in 2002 in which she bequeathed part

of her estate to her siblings, nieces, nephews, and godchild, and the residue to a

33 Fmma Smith paras 38,40; De Waal Annual Survey of SA Law 1195,

3% Emma Smith para 14, De Waal Annual Survey of SA Law 1194.

35 Emma Smith paras 40-41; Section 13 of the 7rust Property Act.

36 Fmma Smith paras 40-41.

337 Emma Smith para 35; Matsemela 2015 Journal of Law, Society and Development 113.

338 Emma Smith paras 37-38; Matsemela 2015 Journal of Law, Society and Development 114.
339 Matsemela 2015 Journal of Law, Society and Development 114.

340 BOF Trust (SCA) paras 2-4.
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trust.3* Small bursaries from the "Jean Pierre De Villiers Trust" were given to
white South Africans who had obtained MSc degrees and wanted to pursue PhDs
overseas.3*2 However, the recipients had to return to the country to apply their

knowledge to improve the economy.343

The testatrix was advised that the primary objective of the trust, which included
the words “white” South Africans, would be discriminatory.3#* However, the
testatrix retained the wording of the testamentary conditions.34She held that,
should the trustees had difficulty in carrying out the trust’s primary objective, the
income generated to the trust would then be donated to a number of charitable

organisations.346

The trustees approached the University of Free State, the University of Pretoria,
the University of Cape Town, and the University of Stellenbosch to administer the
trust.3¥” The universities, however, refused to accept the bursaries indicating that
they included a discriminatory provision and that they should be inclusive of all
races.3® The universities indicated that if the word “white” were to be removed
from the bursary provisions, they would accept them and offer them to students

who held such a degree.3*?
3.4.2 Legal question

The question before the court was whether “white” should be removed from the
testamentary provision set out for the bursaries and that, in the case of the

impossibility of this, whether the funds would be distributed to charities.3%0

3% BOF Trust (SCA) para 2-3.

342 BOF Trust (SCA) para 3; Matsemela 2015 Journal of Law, Society and Development 106.
343 BOEF Trust (SCA) para 3; Matsemela 2015 Journal of Law, Society and Development 106.
34 BOF Trust (SCA) para 4, 47.

345 BOF Trust (SCA) paras 4, 47.

346 BOF Trust (SCA) para 4; Modiri 2013 PER 584.

347 Matsemela 2015 Journal of Law, Society and Development 106; Modiri 2013 PER 584-586.
348 Matsemela 2015 Journal of Law, Society and Development 106; BOE Trust (SCA) para 7.
3% BOF Trust (SCA) para 8-9; Matsemela 2015 Journal of Law, Society and Development 106.
350 Matsemela 2015 Journal of Law, Society and Development 108; BOE Trust (SCA) para 11.
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3.4.3 Court’s decision on the mentioned questions/ issues

The applicants argued that the term “white” should be removed from the
provisions as it was discriminatory to students of different races.3>! The trustees
indicated that the provision infringed on section 9 of the Constitution (the right to

equality) as well as the enrichment set in section 7 of the Equality Act.3>?

The BOE Trust (SCA) case highlights the dispute between freedom of testation
and public policy.3*3 Judge Mitchell in the court a gquo (BOE Trust case Ltd 2009 6
SA 470 (WCCQ)), dismissed an application to the contrary and found that the term
“white” should be deleted for the purpose of identifying candidates who would
benefit from the trust.3>* Judge Mitchell provided that freedom of testation was a
fundamental part of section 25(1) of the Constitution and that it should be adhered
to, as it provided for directions on the disposal of the testator’s assets.3>> In BOF
Trust (SCA), the SCA acknowledged the High Court’s decision and reasons in these
terms by indicating that the principle of freedom of testation is protected by
section 25 of the Constitution. It was established that this was important in South
African law, and that there was therefore an obligation to give effect to the

testator’s intentions.3°°

As previously mentioned (in paragraph 2.2.3 above), freedom of testation gives
effect to human dignity as a constitutional right.3>” The right to human dignity that
is associated with freedom of testation would “allow” the testator to rest easy

knowing that his or her final intentions would be carried out. 3¢ However, the

3t BOEF Trust (SCA) para 11.

352 BOF Trust (SCA) para 11; Matsemela 2015 Journal of Law, Society and Development 106-
107.

33 BOEF Trust (SCA) para 1.

3% BOF Trust (SCA) para 1; BOE Trust (WCC).

355 BOF Trust (SCA) para 15; Section 25(1) of the Constitution. See para 2.2.3 above where the
recognition of freedom of testation as a constitutional right is discussed.

356 Matsemela 2015 Journal of Law, Society and Development 107; BOE Trust (SCA) paras 14,
26; See para 2.2.3 above.

357 Sections 1(a), 10 and 25(1) of the Constitution, see para 2.3.3 above on the difference
between constitutional rights and values and how a value can also be a right, for instance in
the cases of human dignity and equality for example.

358 BOF Trust (SCA) para 27; Pace and Van der Westhuizen Wills and Trusts para A2. Also see
para 2.2.3.2 on how freedom of testation is recognised in terms of the right of human dignity.
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applicants argued that freedom of testation, in this case, was contrary to public

policy and an infringement of section 9(1) of the Constitution.3>?

In relation to the notion that the term “white” is contrary to public policy, the
application was dismissed in the court @ guo.3® Although Judge Mitchell
emphasised the importance and protection of freedom of testation in the
Consstitution, it was pointed out that the provision set out in the trust amounted
to unfair discrimination when viewed within the bounds of the Constitution.3%!
However, the discriminatory term used by the testatrix could be justified.362 The
SCA did not hand out judgment based on the value of equality but on equality as
a right by indicating that the testatrix had sufficient reason to justify the
discrimination, as she indicated that, if the bequest was impossible to carry out,

funds would be awarded to charity organisations.363

An analysis of the court's reasons must be presented to understand whether the
SCA used direct or indirect application of the Bill of Rights in its judgment. It seems
as if the SCA applied the Bill of Rights indirectly.3®* The SCA emphasised that
freedom of testation is not absolute and that a balance must be struck between
the principle and its limitations.36> The indirect application of the Bill of Rights

towards the testatrix’s wishes was based on the reasons briefly set out below.

39 Furthermore, the applicants provided in BOE Trust (SCA)para 11 that freedom of testation by
inserting the term “white” was also contrary to section 7 of the Promotion of Equality and
Prevention of Discrimination Act ; principles provided in sections 3 and 4 of the National
Education Policy Act 4 of 2000.

360 BOF Trust (SCA) para 14.

361 BOF Trust (SCA) para 14.

362 BOF Trust (SCA) para 14.

363 Tt is important to note that a constitutional value may not be limited. However, a constitutional
right may be limited in terms of section 36, as indicated in paragraph 2.3 above. Also see BOE
Trust (SCA) paras 14-16.

364 It's important to note this indirect application of the Bill of Rights, because it means that the
Bill of Rights will not override ordinary law or create remedies, as indicated in para 3.2.3.2
above.

365 BOF Trust (SCA) para 28, in which the SCA indicated that there should be a balance between
freedom of testation and its limitations by applying the golden rule of interpretation. The
golden rule expresses the understanding of how the testator wanted his wishes to be fulfilled
in terms of the language he used. The court must give effect to the testator’s wishes unless
they are contrary to the rule of law.
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Firstly, the jurisdictional element that a court may alter provisions imposed in
section 13 of the Trust Property Control Act was absent, because the testatrix did
foresee the potential of the impossibility of giving effect to the provision with a
view to an alternative measure where the funds could be allocated to charities.36¢
Therefore, the applicants failed to prove that the testatrix could not foresee any

circumstances that would render the primary objective of the trust impossible.36”

Furthermore, the discriminatory provision relating to section 9(3) of the
Constitution was considered to be fair and not contrary to public policy.3%® The
discrimination was seen as benefiting the economy, since it would enhance the

skills required in South Africa.36°

Secondly, the SCA referred to the Emma Smith case.3’0 In that case, the court
determined that the Bill of Rights was applicable to all law and that only the racially
discriminative testamentary provision should be deleted, and not the entire
testamentary provision, as freedom of testation should be adhered to.37! In the
Emma Smith case, there was no alternative provision made - it had to be awarded
to a particular group and this was discriminative in nature.3”? Hence the court
provided a direct application of the Bill of Rights around having the discriminative

provision removed.373

Therefore, the difference between the Syfrets case and BOE Trust (SCA) was that
the discrimination in the BOE Trust (SCA) case was considered fair because it was

used for a legitimate purpose.3’# In the Syfrets case, freedom of testation was not

366 BOF Trust (SCA) para 30-31; Matsemela 2015 Journal of Law, Society and Development 107;
Abduroaf 2020 Without Prejudice 26.

367 BOF Trust (SCA) para 31; Abduroaf 2020 Without Prejudice 26.

368 Matsemela 2015 Journal of Law, Society and Development 107.

369 Matsemela 2015 Journal of Law, Society and Development 107.

370 Emma Smith, Matsemela 2015 Journal of Law, Society and Development 102-114; BOFE Trust
(SCA) paras 13, 16-17.

37t Emma Smith paras 35-38, 48; BOF Trust (SCA) para 22.

372 The discriminative testamentary provision in the trust in £mma Smithwas that bursaries would
be awarded to “European” girls born from “Dutch or British South African” parents who wanted
to complete their studies in art. The court provided for the racial discrimination to be deleted
but kept the gender discrimination, in order to give effect to the testamentary provision.
Emma Smith paras 4, 8, 12; BOE Trust (SCA) paras 22-24.

373 Fmma Smith paras 4, 8, 12; BOE Trust (SCA) paras 22-24.

374 Abduroaf 2020 Without Prejudice 26.
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upheld, because of the provisions contravened common law and the Bill of
Rights.3’> As mentioned, South African courts have statutory powers to alter
testamentary provisions that are set out in trusts in terms of section 13 of the
Trust Property Control Act.37® If the testatrix in the BOE Trust (SCA) did not have
an alternative plan for distributing the trust funds to charities, the discriminatory
provision would have been declared unfair.3”” Section 13 of the Trust Property
Control Act would have been applied towards altering the testamentary provision,

as was done in the Syfrets case.3”8
3.5 Conclusion

The first objective set for this chapter was to analyse how the Syfrets case
challenged the limitation of freedom of testation by indirect application of the Bill
of Rights.3”° Freedom of testation was limited in that case through the application
of the common law and not the direct application of the Constitution.38° Therefore,
the discriminatory clause was removed in terms of section 13 of the 7rust Property
Control Act as it was contrary to public policy.38! However, the SCA held that the
discriminatory provision against “gender” was upheld, while the discriminatory
provision against “race” was to be deleted in terms of section 13 of the 7rust
Property Control Act.382

The second objective was to analyse the way in which freedom of testation was
constitutionally limited in the Emma Smith case.3® The applicants based their
arguments on the Syfrets case on the way in which the discriminatory provisions

set out in the testamentary bequest went against public policy and therefore had

375 See para 3.2 above.

376 Matsemela 2015 Journal of Law, Society and Development 107; Pace and Van der Westhuizen
Wills and Trusts para A2.

377 Matsemela 2015 Journal of Law, Society and Development 107; Pace and Van der Westhuizen
Wills and Trusts para A2.

378 See para 3.2.3 above.

379 See para 3.2 above.

380 See para 3.2.3 above.

381 See para 3.2.3 above.

382 See para 3.3.3 above.

383 See para 3.3 above.
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to be deleted in terms of section 13 of the 7rust Property Act.3®* In the Emma

Smith case, the court constitutionally limited freedom of testation.

The third objective was to analyse the reasoning of not limiting freedom of
testation in the BOE Trust (SCA). Here the outcome was significantly different
from the other two cases. In the BOE Trust (SCA) case, as demonstrated, the
court upheld freedom of testation over the discriminatory criteria used by the
testatrix.3® The SCA justified the discriminatory provision in an obiter dictum
because it benefitted the economy.38¢ A limitation was not enforced, because the
testatrix made provisions for an alternative- that the funds could be allocated to

charitable organisations, once more.38”

Chapter 4 of this study will focus on case law where courts were hesitant to limit
freedom of testation in the private sphere with reference to King (WCC), Harper
(WCC), and Harvey (SCA).

34 See para 3.3.3 above.
385 See para 3.4.3 above.
36  See para 3.4.3 above.
387  See para 3.4.3 above.
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4 Case law and courts' hesitancy to limit freedom of testation in

respect of testamentary provisions of a private nature
4.1 Introduction

Recently, testamentary clauses that violate public policy have been constitutionally
challenged in the private sector.38 Before the Constitutional Court judgments in
the King (CC) and Wilkinson (CC) cases can be discussed, it is essential to examine
the judgments of the respective court @ guos namely: (a) King v De Jager 2017 6
SA 527 (WCC) (hereafter King (WCC)); (b) Harper v Crawford 2017 4 SA 30 (WCC)
(hereafter Harper (WCC)); and (c) Harvey v Crawford 2019 2 SA 153 (SCA)
(Harvey (5CA)).

The focus of Chapter 4 is on testamentary provisions in the private sector and how
the courts reached their conclusions in terms of evaluating the freedom of

testation against the equality clause.
The objectives here are as follows:

e To analyse why the court a guo justified the discrimination in clause 7 of the
will in favour of freedom of testation in King (WCC).

e To analyse why, in Harper (WCC) the discrimination was justified in terms of
section 9 of the Constitution.

e To analyse why, in the Harvey (SCA) case, the SCA upheld the judgement

by the court a guo.
4.2 King (WCC)
4.2.1 Facts of the case

A joint will was executed in 1902 by Mr Karel Johannes Cornelius De Jager and
Mrs Catherine Dorothea De Jager who were married in community of property.38?

A testamentary provision in the joint will stipulated that the inheritance of the

388  See chapter 3 above.
39 King (WCC) para 7.
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farms bequeathed to their children was subject to the condition that certain farms
would only be passed down to their children’s male descendants for three

generations.32°

The condition formulated in clause 7 of the will was valid until 2015, when the
matter appeared before the High Court.3?! The testator had three heirs, where the
eldest (Corrie de Jager) died childless and his one-third share devolved to the
surviving brothers in equal shares.3?2 In 2005, one of the heirs, John de Jager,
died, and his shares in the properties were passed down to his three sons as the
clause stipulated.3?3 However, in 2015, Kalvyn de Jager died, leaving only four
daughters and no sons.3®* His daughters could not inherit because of the

provisions set out in clause 7 of the 1902 will.3%>
4.2.2 Legal questions

The question before the court was whether the provision set out in clause 7, which
excluded the applicants from inheriting anything, as indicated, could be viewed to
be contra bonos mores.3® Furthermore, it had to be ascertained whether the court
would be able to amend the testamentary provision in question by removing the

discriminatory provision.3%”
4.2.3 The court’s decision on the mentioned questions/ issues

The court held that clause 7 was discriminatory with regard to the equality clause
(section 9 of the Constitution), but could be justified in terms of the provisions set

out in section 36 of the Constitution as well as the fact that section 8(c) of the

30 King (WCC) paras 3-4.
391 King (WCC).

392 King (WCC) para 7

3% King (WCC) paras 7-8.
394 King (WCC) paras 7-8.
3% King (WCC).

3% King (WCC) para 27.
397 King (WCC) para 27.
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Equality Act did not apply to private wills.3*® The court based its judgment on the

weight of constitutional values against constitutional rights and freedoms.3°?
4.2.3.1 The court’s reasoning on the limitation of constitutional values

According to Section 36 of the Constitution’s guiding principles, constitutional
values cannot be limited, while constitutional rights and freedoms may be
limited, % as indicated in the analysis of differences between constitutional values

and rights in paragraphs 2.3.1 and 2.3.2 above.*0!

As stated in paragraph 2.3 of this study, freedom of testation is restricted, because
it is subject to common law, statutory law, and constitutional law limitations.4%2 In
King (WCC), the High Court highlighted that freedom of testation was challenged
in the Syfrets case, indicating that Judge Griesel applied the limitations of common
law instead of directly applying the provisions set out in the Constitution relating
to limiting freedom of testation?%3 It indicated that the court in the Syfrets case
had to:

weigh up competing constitutional values and public policy principles: on the one
hand, the right to equality and freedom from unfair discrimination. On the other,
the principle of private ownership and its consequences of private succession and
freedom of testation.**

Furthermore, Judge Bozalek referenced the BOE Trust (SCA) case where Judge
Mitchell decided that the constitutional necessity of repealing racially
discriminatory restrictions took precedence over freedom of testation and, as a
result, that the removal of such did not amount to unconstitutional loss of

property, as provided for by the Constitution.*%> Judge Bozalek emphasised that

3% King (WCC) paras 42, 48, 53, 73-81.

399 King (WCC) para 46.

400 See para 2.3.3 above.

401 See para 2.3.3 above. This will be discussed in Chapter 5 with reference to King (CC).

402 See para 2.3 above on the limitations of freedom of testation. Also see King (WCC) paras 29-
30.

403 See paras 2.3.1 and 2.3.3 above on the limitations of common law and the Constitution.
Furthermore see para 3.2.3 on the court’s decision regarding Syfrets. King (WCC) paras 19-
31.

404 Syfrets para 39; King (WCC) para 31.

405 See para 3.3.3 of this study on the court’s decision on the BOE Trust (SCA) case. King (WCC)
paras 32-35.
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in the King (WCC) case the facts did not centre on a matter of a testamentary
trust in the public sector, and therefore did not discriminate publicly against
society, but amounted instead to a case of the disinheritance of certain

beneficiaries in the private sphere.*0®

With regard to constitutional values and rights in the King (WCC) case, Judge
Bozalek acknowledged that the applicants and respondents agreed that clause 7
did discriminate on the basis of gender against female descendants, and that this
was one of the listed grounds of discrimination in section 9 of the Constitution.*%”
The respondents did not argue or challenge that the discrimination based on
gender was unfair, but rather lodged a complaint that common law should not be
developed by means of direct constitutional challenges or public policy in order to

suppress freedom of testation.408

Judge Bozalek acknowledged the constitutional values in section 1 and the
application of the Bill of Rights in sections 8(2)-(3) of the Constitution.*® As
mentioned, section 8(2) provides for the application of the Bill of Rights to a

natural and juristic person in terms also of the duties imposed on such persons.*1°

Section 8(2) binds private persons to the Bill of Rights by means of its horizontal
application.*1! It is important to distinguish here between direct horizontal and
direct vertical application.*2 Vertical application centres on the relationship
between an individual and the state.'3 Horizontal application centres on private

individuals who are accused of violating the Bill of Rights in terms of section 8(2)

406 Kijng (WCC) para 47.

407 King (WCC) para 46; Section 9(3) of the Constitution.

408 King (WCC) para 46.

409 See para 2.3.3.1 which discusses constitutional values provided in sections 1 and 8(2) and (3)
of the Constitution; King (WCC) para 48; Also see Venter 2001 PER 10; Nishihara 2001 PER
2.

40 Section 8(2) of the Constitution; King (WCC) para 48.

41 Bhana 2013 SAJHR 351.

42 See para 3.2.3.2 above on the differences between direct and indirect application of the Bill
of Rights.

413 Currie and De Waal The Bill of Rights Handbook 41 indicates that the Bill of Rights protects
individuals from the abuse of state’s powers by ensuring that the duty lies on the state to
respect provisions as provided for in section 8(1) of the Constitution. Section 8(2) provides
that all branches of the state are bound by the Bill of Rights.
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of the Constitution.* Since the King (WCC) case involved private individuals in

the private sphere, the application of the Bill of Rights would be horizontal 41>

In Khumalo v Holomisa,*'® the court indicated that the nature of the relevant
substantive right and responsibility must be used to assess the degree of
horizontal application of a clause in the Bill of Rights.#!” Section 8(2) must remain
a relevant consideration when it comes to binding private persons.*8 Furthermore,

section 8(3) of the Constitution provides the following:

When applying a provision of the Bill of Rights to a natural or juristic person in
terms of subsection 2, a court-

(a) in order to give effect to a right in the Bill, must apply, or if necessary develop,
the common law to the extent that legislation does not give effect to that right;
and

(b) may develop rules of the common law to limit the right, provided that the
limitation is in accordance with section 36(1).41°

Therefore, section 8(3) of the Constitution provides that the court gives effect to
the constitutional rights that bind natural or juristic persons.#?° The scope of the
Bill of Rights on a natural or juristic person is thus determined by the provisions

of the clause being challenged — in this case, the equality clause.

The right to equality is highlighted in King (WCC).*** The court referred to sections
9(3) and 9(4) of the Constitution and maintained that the equality clause and
section 4(2) of the Equality Act were relevant in this case, because the applicants
reasoned that equality should prevail over freedom of testation.*?2 Section 4(2) of
the Equality Act states the following:

414 Currie and De Waal The Bill of Rights Handbook 41.

415 Section 8(2) of the Constitution; Currie and De Waal The Bill of Rights Handbook 41-42; Bhana
2013 SAJHR 364-367.

416 Khumalo v Holomisa 2002 (5) SA 401 (CC).

417 Khumalo v Holomisa para 33; Bhana 2013 SAJHR 365-366; Also see Rautenbach 2002 Journal
of South African Law 753.

418 Bhana 2013 SAJHR 365-366.

419 Section 8(3) of the Constitution.

420 Section 8 (3) of the Constitution;, Bhana 2013 SAJHR 367.

21 King (WCC) paras 38,45,49,59.

42 See para 2.3.3.2 (a) of this study; King (WCC) paras 49-50, 77.
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The existence of systematic discrimination and inequalities, particularly in respect
of race, gender and disability in all spheres of life as a result of past and present
unfair discrimination, brought about by' amongst others factors, colonialism and
patriarchy, must be taken into account. It also refers to ‘the need to take
measures at all levels to eliminate such discrimination and inequalities'.*?3

Furthermore, the court held that the discrimination was fair, because the
limitations were justified in terms of section 36 of the Constitution.*?* This brings
into focus the crucial issue as to how the court argued that clause 7's
discriminatory provisions were justified in consideration of section 36 of the

Constitution.42>
4.2.3.2 The court's reasoning on why freedom of testation outweighed equality

As indicated, the recognition of freedom of testation as a constitutional right forms
part of section 25(1) of the Constitution.**® Furthermore, freedom of testation
protects the testator’s right to dispose of his or her property, thus protecting the
testator’s wishes beyond death.4?” Despite the fact that freedom of testation is
indirectly protected by section 25(1) of the Constitution, the freedom is
restricted.*?® In the case of King (WCC), the applicants argued that the female
descendants of the deceased were discriminated against, so that clause 7 of the

1902 was contra bonos mores.*?°

The court first interpreted the testator's intention: of wanting the property to stay
under the ownership of males up to and including the third generation of the De
Jager family.430 With the principle of the law of succession (freedom of testation)
being the centre of the court’s reasoning, it held that the testator’s intentions
should be adhered to and given effect to unless a rule of law prevented it from

this.#31 The criteria formulated in Harksen v Lane were found to be applicable

423 Section 4(2) of the Equality Act, King (WCC) para 51.

424 King (WCC) para 73.

425 See para 2.3.3 on constitutional limitations.

426 See para 2.2.3.1 above.

427 See para 2.2.3.1 above.

428 See para 2.3 above; King (WCC) para 56.

429 King (WCC) para 27.

430 King (WCC) para 22.

#1 The court referenced Robertson v Robertson’s Executors 1914 AD 503, which stated that
courts are bound to give effect to the language used in the will unless the effect is prevented
by the rule of law. King (WCC) paras 28, 55.
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around determining whether the intention of the testators of the 1902 will was to
differentiate among and not discriminate against the beneficiaries.*32 The court
used the Harksen v Lane criteria in order to determine whether the testamentary

provision in clause 7 was justifiable in terms of section 36 of the Constitution.*33

The court subsequently gave judgment on the limitation of the fideicommissum
and whether or not the Constitution was able to nullify the terms in clause 7.434
In simple terms, a fideicommissum occurs when a testator selects a succession of
owners for the property in question.*> An advantage of this condition is that the
testator is able to keep the property in the family circle for generations.4¢ The
fideicommissum created by the testators had a definite future date which was
valid for three generations.*” This is known as a fideicommissum /in diem, as it
pertains to a conditional clause of the property that is passed down only to male

descendants for three generations.438

The court then weighed the importance of two main rights, namely equality in
terms of the beneficiaries and human dignity with regard to the testator. As stated,
in section 10 the Constitution expresses a fundamental right that indirectly
recognises freedom of testation.*3® Furthermore, it gives the testator dignity in
terms of knowing that his or her wishes will be adhered to after death.**® The
court recognised the value of human dignity by indicating that it was a democratic
value that was also a right provided for in section 7(1) of the Constitution.**
However, even though human dignity involves the recognition of freedom of

testation, it also forms part of discrimination when differentiation is based on

42 King (WCC) paras 31 and 71; See para 2.3.2.2 of this study.

3 King (WCC) paras 31, 71.

434 King (WCC) para 55.

435 Jamneck and Rautenbach 7he Law of Succession in South Africa 197.

436 Jamneck and Rautenbach 7he Law of Succession in South Africa 198.

7 King (WCC) paras 22-23; Jamneck and Rautenbach The Law of Succession in South Africa
199.

438 King (WCC) paras 7-10 and 22-23; Jamneck and Rautenbach 7he Law of Succession in South
Africa 199.

439 See para 2.2.3.2 above.

40 BOF Trust (SCA) para 27; Lehmann 2014 Acta Juridica 9.

4L King (WCC) para 48; Section 7(1) of the Constitution provides that the Bill of Rights is the
cornerstone of democracy in South Africa. It protects the rights of all people in our country
and affirms the democratic values of human dignity, equality, and freedom.
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gender, sex, or any other grounds that undermine the section.**? It was clear that
clause 7 discriminated against female descendants and that the respondents did
not argue that the discrimination was fair.** The next question was, then, whether
the discrimination in clause 7 was unfair. Since it matched one of the listed
grounds of discrimination in section 9(3), it was presumed in terms of section 9(5)

to be an instance of unfair discrimination until proven otherwise.*

In accordance with the court’s reasoning, the court favoured freedom of testation

above equality for the reasons briefly itemised and discussed below.
(a) The court based its decision on section 8(c) of the Eqguality Act

One of the grounds for discrimination listed in section 9(3) of the Constitution is
gender, which was clearly relevant in the King (WCC) case.**> As stated, section
9(4) of the Constitution refers to national legislation that must be enacted in order
to prohibit unfair discrimination, that is, the Equality Act.**® Section 8(c) of this Act

provides

including — the system of preventing women from inheriting family property.’

The court indicated that this expressly condemns gender discrimination in view of
its unfairness in terms of a system of inheritance and not in terms of private
wills.*® In Bhe v Magistrate, Khayelitsha** (hereafter the Bhe (CC) case),*? this
rule was challenged on the grounds of gender and human dignity: the customary
law rule of male primogeniture and its legislative conditions were declared
unconstitutional, as they unfairly discriminated against women.*! Male

primogeniture was described as follows in this case:

42 King (WCC) para 52.

43 King (WCC) para 58.

44 Section 9(3)-(4) of the Constitution.

45 Section 9(3) of the Constitution, King (WCC) paras 47, 52.

46 Section 9(4) of the Constitution, Also refer to para 3.3.3 above of this study.
447 Section 8(c) of the Fquality Act.

48 Section 8 (c) of the Fquality Act.

4492005 1 BCLR (CC).

40 Bhe (CC) para 92; King (WCC) case para 53.

%1 Bhe (CC) para 92.
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[A] male who is related to the deceased qualifies as intestate heir. Women do
not participate in the intestate succession of deceased estates. In a monogamous
family, the eldest son of the family head is his heir. If the deceased is not
survived by any male descendants, his father succeeds him. If his father also
does not survive him, an heir is sought among the father's male descendants
related to him through the male line.**?

In King (WCC), the court indicated that a fideicommissum is not a system or
practice of inheritance (as required in section 8(c) of the Equality Act), but rather

a manifestation of freedom of testation.*>3
(b) The application of section 36 of the Constitution

In King (WCC) the court focused on freedom of testation and the limitations
imposed by section 36 of the Constitution read together with sections 8(2) and
8(3)(b) of the Constitution.** The court indicated that values such as human
dignity and freedom were present around exercising freedom of testation and that
the right to equality, as a fundamental right, had to give way to competing
rights.*>> The court further provided that no cases had been placed before it where
discrimination in private wills resulted from testators disposing of their properties
through freedom of testation.*® Therefore, if freedom of testation and
discrimination were battling it out, weight should be given to freedom of testation
as it occurred in the private sphere and was not public in nature.*? Furthermore,
the court indicated that the discriminatory provision of the will was directed to a
limited number of people and for a limited duration.4*® Therefore, when applying
section 36, the court provided that the discrimination was justified as it did not

directly infringe on the female descendants’ right to dignity.*>°

452 Bhe (CC) para 77 is an example of how a system has unfairly discriminated against women
based on gender. The court indicated that the Intestate Succession Act 81 of 1987 should be
applied to customary law estates. King (WCC) para 53.

43 King (WCC) para 53.

4% King (WCC) paras 72-73.

45 King (WCC) para 73. Also see para 2.3.3 on the discussion of section 36 of the Constitution
as a constitutional limitation.

456 King (WCC) para 74.

47 King (WCC) paras 74-75.

458 King (WCC) para 75.

49 King (WCC) para 75.
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4.3 Harper v Crawford 2017 4 SA 30 (WCC)
4.3.1 Facts of the case

A Notarial Deed of Trust was executed in January 1953 by “the donor”, Mr Louis
John Druiff, who also later executed a Notarial Deed of Amendment of Trust in
May 1953 to amend clause 5 of the trust deed.*? Clause 4 trust deed indicated
that the donor’s four children would be the income and capital beneficiaries of the
trust.?¢1 The revenue of the trust deed had to be divided equally amongst the four
children and, in case of the death of the children, their decedents were to inherit
their share per stirpes.*62 Furthermore, the trust deed provided that, should one
of the beneficiaries pass away and be childless, one quarter of the share would be
passed to the descendants of the remaining beneficiaries.¢3 The donor was aware
that one of his children, Helene Harper, had suffered miscarriages, and that there
would be a possibility of adoption.*¢* However, the donor died before the adoption
took place.*®> The remaining children of the donor were able to bear children of

their own.466
4.3.2 Legal question

The legal question before the court was whether the interpretation of the trust
deed included both biological and adopted children.%¢” Were it to be held that it
was the donor’s intention to exclude adopted children, the subsequent issue would
be to determine whether such exclusion was contrary to public policy and an

infringement on the rights protected in section 9 of the Constitution.*68

40 Harper (WCC) para 2.

41 Harper (WCC) para 2.

42 Harper (WCC) para 2.

43 Harper (WCC) paras 2-3.
44 Harper (WCC) para 4-5.
45> Harper (WCC) paras 4-5.
46 Harper (WCC) para 5.

47 Harper (WCC) para 5.

48 Harper (WCC) para 5.
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4.3.3 The court’s decision on the mentioned questions/ issues

In Harper (WCC), the court recognised the development of the South African law
with regard to legislation, the Constitution, and public policy.%¢® The reason why
the trust deed was challenged in terms of section 9 and public policy was that the
word "children" was used it was unclear whether adopted children would fall within
the ambit of the word. The High Court based its decision on whether the donor's

intention was constitutionally justifiable.*/°

Firstly, the High Court referred to similar cases in the public sphere regarding
freedom of testation and legislation that limit it.4’! References were made to the
Syfrets and BOE Trust (SCA) cases and public policy developments.#2 The court
recognised that public policy was not stagnant and changed over time to align
with that which the community deemed to be moral or immoral.#”3 Since public
policy is deeply rooted in the Constitution, the determination is done by the
Constitution itself as to whether the exclusion of adopted children undermines
constitutional values, taking into account that contemporary public policy and that
of 1953 were not the same.*’* Therefore, contemporary public policy was found
to be crucial, because it was imperative for the court to interpret the testamentary

provision and the trust deed in terms of the Bill of Rights.4’>

Secondly, in order to determine whether the interpretation of the trust deed was
contrary to public policy and infringed section 9 of the Constitution, the court tried
to weigh freedom of testation in the private sphere against section 9 of the
Constitution and constitutional values.*’® The court based most of its reasoning on
the Syfrets and BOE Trust (SCA) cases and emphasised that, although

49 Harper (WCC) para 9.

470 Harper (WCC) para 5.

47t Harper (WCC) para 10.

472 Harper (WCC) para 10.

473 Harper (WCC) para 10; Jamneck and Rautenbach 7he Law of Succession in South Africa 129;
Syfrets para 24.

474 See para 2.3.1 above; Harper (WCC) para 12; Jamneck and Rautenbach 7he Law of
Succession in South Africa 129.

475 Harper (WCC) para 10; Section 8(3) of the Constitution, BOE Trust (SCA) para 11.

476 Harper (WCC) para 12.
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discrimination was present, it was done in the public sphere.%’” Furthermore,
unlike King (WCC), where the applicants and respondents agreed that
discrimination was present, the court @ guo mainly focused on freedom of testation
as a right and the testator’s ability to dispose of his property.4’8 The court held
that the donor would have included adopted children if he intended for them to

inherit when the trust deed was concluded.4”°

Therefore, the court dismissed the applicant’s arguments by declaring that the
donor did not foresee that the adopted children would benefit from the trust deed
as that was not his intention, because he would clearly have indicated that the

adopted children should inherit.480
4.4 Harvey v Crawford 2019 2 SA 153 (SCA)

The facts of the case remain the same.*! The court @ guo held that the donor
would have expressively included the adopted children if his intention were to do

SO. 482
4.4.1 Legal question

The legal question before the SCA was whether the words “children”,
“descendants”, “legal descendants”, and “issue” as stipulated in the trust deed
could be interpreted to include adopted children in terms of section 71(2) of the
Children’s Act 31 of 1973(hereafter the 1973 Children’s Act).*83

4.4.2 The court’s decision on the mentioned questions/ issues

The Harvey (SCA) decision consisted of a majority and minority judgment.

477 Harper (WCC) para 28, 34.

478 See para 4.2.3 above; Harper (WCC) para 22.

479 Harper (WCC) paras 9, 19.

480 Harper (WCC) paras 35-36.

481 See para 4.3.1 above.

482 Harvey (SCA) para 10 and 12,

43 Harvey (SCA) para 4 and 13; Children’s Act 31 of 1937.
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The minority judgment by Judge Molemela focused on a broader and holistic
approach around the interpretation of the trust deed.*®* Judge Molemela provided
that because the donor had knowledge of his daughter’s intention to adopt, the
adopted children should not be excluded from the deed.*> The issue of public
policy was not dealt with, because the language and the circumstances

surrounding the deed did not indicate that adopted children had to be excluded.48®

The majority judgment (by Judge Ponnan) upheld the High Court’s decision based
on the following reasons.*®’The terms “children”, “descendants”, “issue”, and
“legal descendants” in the trust deed should have expressly included adopted
children (if that was his wish), because the 1973 Children’s Act excluded adopted
children from inheriting unless the testamentary instrument explicitly included
them in the inheritance in accordance with trust law.*8 The testator would have
to expressively include adopted children if that was his intention, therefore, the
trustee should give effect to the trust instrument as it should be lawfully

interpreted in order for it to be effective.*8®

The trust deed was concluded when the Children’s Act was in force.#? Section

71(2) of this act reads as follows:

Subject to the provisions of s 79, an adopted child shall for all purposes
whatsoever be deemed in law to be the legitimate child of the adoptive parent:
Provided that an adopted child shall not by virtue of the adoption — (a) become
entitled to any property devolving on any child of his adoptive parent by virtue
of any instrument executed prior to the date of the order of adoption (whether
the instrument takes effect /inter vivos or mortis causa), unless the instrument
clearly conveys the intention that the property shall devolve upon the adopted
child; (b) Inherit any property ab /ntestato from any relative of his adoptive
parents.

The ordinary meaning of "child" or "grandchild" stems from blood relations only

and do not include adopted children.** The donor expressively practised his

44 Harvey (SCA) para 1-40.

48> Harvey (SCA) para 40.

486 Wilkinson (CC) para 20.

47 Harvey (SCA) para 75.

48 Harvey (SCA) para 44-45.

49 Harvey (SCA) para 45.

40 Harvey (SCA) para 46; Children’s Act 31 of 1937.
1 Wilkinson (CC) para 17-18.
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freedom of testation by disposing of his property as he pleased by not including
adopted children, which he would have done if he intended to do so0.#?? Therefore,

the SCA upheld the decision of the court a guo.43
4.5 Conclusion

The King (WCC), Harper (WCC), and Harvey (SCA) cases discussed above point to
the ways in which discrimination and freedom of testation were contested in the
private sphere. The cases reverted to the Syfrets and BOE Trust (SCA) cases on
the fundamental aspect of discrimination in a public setting that influenced society

as a whole.

The chapter’s first objective required an analysis of King (WCC). Due to the
limitation on the duration of a fideicommissum and the fact that it did not violate
public policy, the court a guo determined that the testator’s right to exercise their
freedom of testation outweighed the discriminatory causes.*** The court referred
to section 8(c) of the Equality Act, which indicates that discrimination based on
gender would be unfair if it was done by a system and not a private will.*>> The
judgment of the court @ guo was appealed at the SCA, which upheld the judgment

of the court a guo without giving reasons for the decision.

In respect of the present chapter’s second and third objectives, the judgments in
Harper (WCC) and Harvey (SCA) cases were analysed. A trust deed that was
executed provided that the testator’s children should give equal shares to their
descendants who would inherit the relevant property per stirpes in case of
death.#?® However, the testator did not include the term “adopted children”:
therefore, the applicants argued that the exclusion would result in the
testamentary bequest going against public policy.**” In Harmper (WCC) the court

weighed freedom of testation against the applicant’s argument and held that, if

492 Harvey (SCA) para 56, 64.

493 Harvey (SCA) para 75.

494 King (WCC) paras 81-82.

495 See para 4.2.3 above.

4% See paras 4.3.1 and 4.3.2 above.
497 See para 4.3.1 and 4.3.2 above.
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the testator wanted to include the adopted children, he would have done so0.4%®
The majority judgement in the Harvey (SCA) upheld the High Court’s

judgement.4%?

The Constitutional Court's landmark decision in King (CC) and Wilkinson (CC), in
which the distinction between the protection of freedom of testation in the private

sphere and public sphere was held to be artificial will be discussed in Chapter 5.

4% See para 4.3.3 above.
49 See para 4.4.2 above.
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5 Recent case law on the limitation of freedom of testation in the

private sphere
5.1 Introduction

As mentioned in paragraph 2.2 of this study, in the post-apartheid era, the South
African courts sharply decided against testamentary provisions within the public
sphere that unfairly discriminates against inter alia race and gender.>% Until
recently, the courts have been reluctant to do so in the private sphere with
reference to King (WCC) and Harvey (SCA), as indicated.>®! However, the two
recent Constitutional Court judgments in King (CC) and Wilkinson (CC) came to
represent a historical position pertaining to the way in which the prohibition on
unfair discrimination may restrict freedom of testation within the private sphere.

The King (CC) and Wilkinson (CC) cases will be discussed in this chapter.
The aims of the current chapter are as follows.

e Evaluate the judgments in both the King (CC) and Wilkinson (CC) cases.

e Examine the way in which the Constitutional Court interpreted freedom of
testation in both cases.

e Demonstrate the way in which the Equality Act and equality clause (section
9 of the Constitution) impacted the court's decision in the King (CC) case
with respect to declaring clause 7 of the will to be unlawful in terms of
constitutional subsidiarity.

o Briefly assess the donor’s intention to exclude adopted children in the
testamentary provision in Wilkinson (CC) insofar as it constituted unfair

discrimination on one of the grounds listed in section 9 of the Constitution.

The first part of the chapter will address the King (CC) case.”? In order to address
the legal issue in this case, a brief summary of both the minority and majority

judgments>% will be offered and then the majority judgment will be examined in

00 See para 2.2 above.

01 Refer to Chapter 4 of this study.
02 See para 5.2 below.

03 See paras 5.2.2-5.2.3 below.

70



further brief detail.”®* Thereafter, freedom of testation, its significance and
limitation will be highlighted.”%> Thereafter, the Equality Act and constitutional

subsidiarity will be discussed.>%

The second part will focus on the Wilkinson (CC) case to demonstrate how the

donor’s intention to exclude adopted children resulted in unfair discrimination.
5.2 King (CC) case

5.2.1 Legal questions before the Constitutional Court

The legal questions that the Constitutional Court had to address were as follows:

a) Whether clause 7 of the contested will unfairly discriminated against the

applicants, namely the original testator’s female descendants; and

b) Whether the creation of a fideicommissum in a private will possessed an
element of unfair discrimination which might or might not have limited freedom of
testation in accordance with section 9 of the Constitution and/or section 8 of the
Equality Act.>%

The judgment consisted of a majority and two minority judgments.>08
5.2.2 Brief outline of the majority judgement and two minority judgements

The first minority judgment, delivered by Judge Mhlantla, held that the matter
should be resolved by indirectly applying the Bill of Rights through integrating
public policy with constitutional values.>®® When it came to the issue,
disinheritance in private wills presented a special challenge to public policy where
the development of common law was justified.>? Judge Mhlantla concluded that

common law had to be extended.>!! The extension rendered private testamentary

304 See paras 5.2.3-5.2.7 below.

505 See paras 5.2.4-5.2.7 below.

06 See paras 5.2.6-5.2.7 below.

07 King (CC) para 4.

%8 King (CC).

9 King (CC) paras 38-41.

10 King (CC) para 39.

11 King (CC) paras 33, 39, and 72-86.
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disinheritance that violated constitutional values and public policy
unenforceable.>!2 It was found that, in order to establish public policy along with
constitutional values, the common law had to be developed concurrently with the

Constitution.>'3

The second minority judgment, delivered by Judge Victor, embraced the Equality
Act>1* According to this, a private individual in any circumstance, also in the
private sphere, might constitute unfair discrimination if the testator included

testamentary provisions that violated the constitutional value of equality.>%>

The majority judgment, delivered by Judge Jafta, reasoned differently from the
first minority judgment. It was held that there was no reason for the common law
to be developed, since its limitations already made provisions that a will was not
enforceable if it was unlawful and/or against public policy.>1® According to section
9(3) of the Constitution, clause 7 of the original 1902 will would have resulted in

unfair discrimination by the statutory and constitutional limitations.>1”
5.2.3 Initial remarks on freedom of testation

As indicated in paragraph 2.2 of this study, freedom of testation is not expressively
provided for in the Constitution, but is instead indirectly protected in constitutional
rights such as the right to property (section 25(1)), the right to human dignity
(section 10), and the right to privacy (section 14).318 It is important to illustrate
how the three judgments in the King (CC) case applied freedom of testation and
the protection of the principle before identifying the factors that limited the

principle.>1?

12 King (CC) paras 33, 39, and 72-86.

13 King (CC) paras 23, 29, 33, and 43.

14 King (CC) para 166.

15 King (CC) paras 166-168, and 193-194.

516 Kijng (CC) paras 90-91, and 131-132.

517 King (CC) paras 131-132, and 158.

18 King (CC) para 65; Sections 10, 14 and 25(1) of the Constitution; Du Toit 2001 Stellenbosch
Law Review 236; refer to para 2.2.3 above on the recognition of freedom of testation as a
constitutional right. See paras 5.2.5, 5.3.2 and 5.3.4.

19 King (CC).
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Judge Mhlantla indicated that it was not the purpose of the Constitutional Court
to challenge the principle of freedom of testation but to re-evaluate the weight of
the principle against constitutional considerations.”?® Judge Mhlantla reiterated
that the Constitution indirectly protected freedom of testation.>?! However, it had

to be weighed against the non-discrimination principle.>??

Despite the recognition and protection of freedom of testation in the Constitution,
constitutional values carry significant weight when it comes to upholding a
democratic state that is equal, non-racial, and non-sexist.>?3> Judge Mhlantla
acknowledged that the Constitution protected all persons in the public and private
spheres from direct and indirect discrimination unless it was justified in term of
section 36.°2* Furthermore, Judge Mhlantla stated that the courts had been unable
to declare enforceable the freedom of testation and the principle of non-

discrimination in the private sphere on the grounds of public policy.>?

Judge Victor indicated that testamentary freedom should be re-calibrated to be
more equitable and have a sense of wbuntu.>?® Therefore, freedom of testation

and substantive equality were to be balanced as a public policy component.>?”

Judge Jafta emphasised that, although freedom of testation provided the testator
with the right to dispose of his assets, it should be executed legally and not

contrary to public policy.”28 However, common law had been integrated in the

20 King (CC) para 51.

321 King (CC) paras 65, 70 and 211; See para 2.2.3 above; Matsemela 2015 Journal of Law,
Society and Development 106.

22 King (CC) para 65, 70 and 211; See para 2.2.3 above; Matsemela 2015 Journal of Law, Society
and Development 106; Syfrets para 39; J W v Williams-Ashman 2020 4 SA 567 (WCC) para
85. Croucher 2012 Australian Journal of Legal Philosophy 10 states that, when testamentary
freedom conflicts with exclusion on discriminatory grounds, an imbalance may be created
between the two whereas balance was the preferred objective.

523 Sections 1(a)-(b) of the Constitution, King (CC) para 71; Also see para 2.2.3 above.

24 King (CC) para 71; Sections 9 and 36 of the Constitution. Also see para 2.3.3.2 above.

%25 King (CC) para 71.

526 King (CC) para 203.

527 King (CC) para 211.

28 King (CC) para 95; Jamneck and Rautenbach 7he Law of Succession in South Africa 129. Also
see para 2.3.1 above.
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Constitution and, due to the supremacy of the Constitution, any law or conduct

inconsistent with it was invalid.52°

Therefore, freedom of testation was protected to a certain extent unless the
conditions were unlawful or contrary to public policy, in which case the conditions

were declared unenforceable by the courts.>30

5.2.4 The interpretation of the common law limitations on freedom of testation

in the King (CC) judgments

As indicated in paragraph 2.3.1 of this study, common law limitations on freedom
of testation provide that the testamentary provisions should not be contra bonos
mores or go against public policy, as such provisions would not be enforceable by
the courts.>3! Bequests that are unlawful, against public policy, and/or
impracticably vague or impossible to enforce are limited in terms of common

law.532

Each of the three judgments in the King (CC) case adopted a different stance on
the interpretation and execution of the way in which the common law limited the

testator's freedom of testation in the original 1902 will.

Judge Mhlantla explained the way in which the common law limitation on freedom
of testation was interpreted during the post-constitutional era, whereby any
testamentary bequests contrary to public policy were unenforceable.>33 Judge
Mhlantla focused on public policy in modern South African society and described
the way in which public policy tests differed in public and private wills.>3* Judge
Mhlantla, however, referred to two cases that were heard before the enactment

of the Constitution. Aronson v Estate Hart3> (hereafter Aronson) and Levy v

2 King (CC) para 128; Section 2 of the Constitution. Also see para 2.2 above.

30 King (CC) paras 126-128.

31 See para 2.3.1 above.

532 Jamneck and Rautenbach 7he Law of Succession in South Africa 143; Syfrets para 9; King
(CC) para 23.

>3 King (CC) para 25; Jamneck and Rautenbach 7he Law of Succession in South Africa 129. Also
see para 2.3.1

34 King (CC) paras 26-27.

351950 1 SA 539 (A).
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Schwart2236 (hereafter Levy).>3” The conditions in Aronson and Levy were tested

in order to determine whether they were contrary to public policy.>38

In Aronson, the testator bequeathed his estate to his beneficiary on the condition
that he would not marry outside of the Jewish religion.>3 The condition was
challenged and tested as to whether it was contrary to public policy.>*® The court
held that the condition was valid.>* The court reasoned that, should the condition
be declared contrary to public policy, the marital union would exacerbate tension,
raise the likelihood of irreconcilable conflicts, and be uncomfortable for the

children.>42

However, in Levy, a condition that was attached to a bequest was declared
unenforceable and contrary to public policy.>® The condition provided that the
daughter would only receive her benefit if her marriage was dissolved by death or
any other cause that would result in its termination.”** The court declared the
condition to be contra bonos mores, contrary to public policy, and invalid, because

the testator's intention was to terminate the marriage.>*

In both of these cases, public policy would have been different prior to the
enactment of the Constitution, as indicated by paragraph 2.3.1 of this study.>%
The progression of public policy after the enactment of the Constitution was

evidenced by the Aronsonand Levy cases where the public policy test was applied

536 1948 4 SA 930 (W).

37 King (CC) paras 25-27.

338 King (CC) paras 25-27.

339 King (CC) para 25; Matsemela 2015 Journal of Law, Society and Development 95; Jamneck
and Rautenbach 7he Law of Succession in South Africa 130-131. Also see para 2.3.1 above.

>0 King (CC) para 25; Matsemela 2015 Journal of Law, Society and Development 95; the
applicant provided that the condition should be declared unenforceable as it restricted the
beneficiary from getting married outside of the Jewish religion.

> King (CC) para 25; Matsemela 2015 Journal of Law, Society and Development 95.

2 King (CC) para 25; Matsemela 2015 Journal of Law, Society and Development 95.

>3 King (CC) para 26; Matsemela 2015 Journal of Law, Society and Development 97.

>4 King (CC) para 26; Matsemela 2015 Journal of Law, Society and Development 97; the
applicant provided that the condition was contrary to public policy or contra bonos mores,
because benefits would only be received if her marriage was terminated.

> King (CC) para 26; Matsemela 2015 Journal of Law, Society and Development 97.

>4 See para 2.3.1 of this study.

75



as it was applicable then, which was flexible and allowed testators to include

discriminatory provisions in their wills.>%

Regarding public testamentary bequests escalating in the post-constitutional era,
Judge Mhlantla included an outline of the common law position with a view to the
constitutional dispensation.>*® The reason was that, after the enactment of the
Constitution, testamentary bequests had been challenged in courts for being
contrary to public policy and the infringement of constitutional values; this was
different from the position that had been maintained prior to the enactment of the

Constitution.>*®

Such cases in the public sphere have undergone the public policy test.>>° However,
the public policy test for out-and-out disinheritance in the private sphere was
novel.>>! According to De Waal there are four factors why direct (‘out-and-out’)
disinheritance should be handled differently and, in theory, be allowed.>>2 The first
is that an opposite outcome would reduce the concept of freedom of testation to
a myth, and that any constitutional protection of the right of freedom of testation

would be rendered useless.>>3

Secondly, the right to inherit is not a basic right that is enjoyed by anybody.>>*
Excluding a person from being a beneficiary does not constitute an infringement
or deprivation of an existing right.>>> Thirdly, limiting freedom of testation in this
context would create uncertainty among testators as to whether their
testamentary conditions would be carried out or not, even if the condition was

fundamentally unacceptable.>*¢ Lastly, interference by the courts on the conditions

>47 King (CC) para 25.

8 King (CC) para 29.

39 King (CC) para 29. Cases such as Syfrets and BOE Trust (SCA) (as explained in para 3.1
above), have been challenged since the enactment of the Constitution.

350 King (CC) para 29; See para 3.1 above.

1 King (CC) para 29.

2 According to De Waal 2017 Annual Survey of South African Law 1143, out-and-out
disinheritance is also known as direct disinheritance.

53 De Waal 2017 Annual Survey of South African Law 1143; In the King (CC) case para 55,
freedom of testation is constitutionally protected by sections 10 and 25 of the Constitution.
Also see para 2.2.3 above.

>4 De Waal 2017 Annual Survey of South African Law 1143.

%5 De Waal 2017 Annual Survey of South African Law 1143.

%6 De Waal 2017 Annual Survey of South African Law 1143.
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imposed may result in an arbitrary outcome (for example, when the court will

indicate how much a beneficiary will inherit).>>”

The novelty of the King (CC) case gave rise to the question as to whether clause
7 of the will was contrary to public policy under the contemporary constitutional
regime, and whether the common law had to be developed in order to address

out-and-out disinheritance in terms of constitutional values.>%8

Applying section 39(2) of the Constitution, Judge Mhlantla argued that in order to
advance the spirit, purport, and objectives of the Bill of Rights, the court had a
responsibility to develop the common law.>>° Section 39(2) is read together with
section 173 of the Constitution, which provides the court with the inherent power

to develop the common law in the interest of justice.>%0

Out-and-out disinheritance challenges the public policy test in private wills; the
common law should be extended when it comes to catering for such bequests.>%!
Public policy, as stated in paragraph 2.3.1, is that which the community considers
moral or immoral, but it is far more complex than that.*62 It is deeply rooted in
the Constitution and the values that underpin it. Therefore, when public policy is
questioned, it must be determined by the Constitution itself in terms of the values
that underpin it and the provisions set out in the Bill of Rights.>®3 For out-and-out
disinheritance, the public policy test is applied to assess whether testamentary

bequests are moral or immoral, which would render them unenforceable.>64

Judge Mhlantla's reasoning for developing the common law was, however, not

supported by the other judgments.>®> Judge Jafta held that public policy could not

7 De Waal 2017 Annual Survey of South African Law 1144,

>8  King (CC) para 29.

9 King (CC) para 43; Section 39(2) of the Constitution requires that courts or tribunals must
uphold the spirit, purport, and objects of the Bill of Rights whether they are interpreting
legislation or are developing common law or customary law.

60 Section 172 of the Constitution, King (CC) para 43.

1 King (CC) para 50.

62 See para 2.3.1 above; Matsemela 2015 Journal of Law, Society and Development 93; Jamneck
and Rautenbach The Law of Succession in South Africa 129.

63 See para 2.3.1 above. Also see Barkhuizen v Napier paras 28-29; Preamble and section 1 of
the Constitution. Syfrets para 24.

64 See para 2.3.1 above.

5 King (CC) para 91 and 172.
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be the driving force in this case, because public policy is already embedded in the
Constitution.”®® Therefore, developing the common law was unnecessary, seeing
that it already provided for the limitation of freedom of testation, whereby any
testamentary provisions that were unlawful and/or contrary to public policy were

unenforceable.>®”

5.2.5 The application of equality and non-discrimination in terms of the

Constitution

As discussed in paragraph 4.2.3, direct horizontal application occurs when
individuals may directly exercise their constitutional rights against the state and
other individuals, since the rights guaranteed by the Bill of Rights binds not only
the state in regard to individuals, but also individuals in regard to other
individuals.>%® Section 8 of the Constitution provides for the way in which the Bill
of Rights is applied to the rule of law; therefore, direct horizontal application is

applied in certain cases.>®®

The idea of equality is a divisive societal ideal in terms of equal treatment of people
in similar situations.>”® An example is depriving women from voting when men
can.”’! Men and women are equally able to make political choices and are in the
same position here.>’2 Therefore, if men and women are similar, they should be
treated equally.>”3> However, this dynamic changes as soon as children are
prohibited from voting, because children and adults are not similar when it comes
to the ability to exercise political choices.>”* Therefore, the law restricts the legal

age for voting, which is justifiable.>”>

%6 King (CC) para 91.

567 King (CC) para 91. Also see para 3.2 above.

%8 Currie and De Waal The Bill of Rights Handbook 553.

%9 Currie and De Waal The Bill of Rights Handbook 553; Section 8(1) of the Constitution.

370 Currie and De Waal The Bill of Rights Handbook 210.

71 Currie and De Waal The Bill of Rights Handbook 210.

72 Currie and De Waal The Bill of Rights Handbook 210.

73 Currie and De Waal The Bill of Rights Handbook 210.

74 Currie and De Waal 7he Bill of Rights Handbook 210; Section 19(3) of the Constitution
provides that adult citizens have the right to vote.

7> Currie and De Waal The Bill of Rights Handbook 210; Section 19(3) of the Constitution.

78



The concept of equality is not "clean cut".>’® It is complex and controversial.
Consider the following concerns relating to the concept of equivalent treatment
for similar individuals.>”” The first is defining that which is significant when it comes
to assessing the similarity of persons in a circumstance.>”® The second is defining
that which constitutes the inherent aspect of persons in similar situations.>”® The
equality concerns are not always apparent, and it raises the question of whether

it is possible for all persons to be treated equally.

The right to equality in section 9 of the Constitution does not prevent the state or
individuals from treating people differently.”8 The right does not demand that
persons in the same situation be treated equally, but rather that people with

similar ethical stances be treated equally.>8!

As indicated in paragraph 2.3.3.1 of this study, an element of freedom of testation
is a testator's ability to choose his or her beneficiaries, which can result in
differentiation.”®2 However, differentiation may amount to fair or unfair
discrimination.>®3 Discrimination is regarded as a form of differentiation, but there
is a thin line between it and unfair discrimination, as indicated.>®* Discrimination
is established on the basis of the grounds listed in section 9(3) of the
Constitution.”®> The equality clause does not prohibit fair discrimination, while it

does prohibit unfair discrimination.>8¢

576 Currie and De Waal The Bill of Rights Handbook 210.

77 Currie and De Waal 7he Bill of Rights Handbook 210.

578 Currie and De Waal T7he Bill of Rights Handbook 210-211; Rautenbach and Venter
Constitutional Law 329-330.

379 Currie and De Waal 7he Bill of Rights Handbook 210-211; Rautenbach and Venter
Constitutional Law 329-330.

>80 Currie and De Waal 7he Bill of Rights Handbook 218.

81 Currie and De Waal The Bill of Rights Handbook 218.

82 See para 2.3.3.1 on how differentiation amounts to discrimination in terms of he Harksen v
Lane test.

83 See para 2.3.3.1 on how differentiation amounts to discrimination through the use of the
Harksen v Lane test.

84 Currie and De Waal The Bill of Rights Handbook 222.

585 Currie and De Waal The Bill of Rights Handbook 222; section 9(3) of the Constitution provides
that no one may be unfairly discriminated against based on /nter alia race, gender and sex.

86 Currie and De Waal 7he Bill of Rights Handbook 224; Preamble of Equality Act.
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The notion that not all types of discrimination are unfair or that some forms of
discrimination may be acceptable seems confusing, since the term "discrimination”
has a bad connotation.”®” The concept of fair discrimination was provided for in
the President of the Republic of South Africa v Hugo*®® (hereafter Hugo (CC)). The
facts relate to the President reducing the sentences of all incarcerated mothers
who had children below the age of twelve.>8? A father of a twelve-year-old who
was not granted the same treatment, argued that the President had unfairly
discriminated against him on the grounds of gender.®® According to the
Constitutional Court, it is understood in South African culture that mothers are
primarily responsible for caring for and rearing children.>®! Even if there was
discrimination against fathers, the discrimination was fair, since there were more
fathers behind bars than mothers, and releasing them would have provoked a

public uproar.>92

In Prinsloo v Van der Linde %3 (hereafter Prinsioo (CC)), the Constitutional Court

defined "unfair discrimination" as follows:

Treating persons differently in a way which impairs their fundamental dignity as
human beings, who are inherently equal in dignity.>**

To determine whether discrimination is unfair, reference is made to the impact
that the discrimination has on the victims in terms of the factors listed in paragraph
2.3.3.1 above.>®> Victims who were previously subjected to discrimination and

suffered from this disadvantage as a result, are affected negatively.>?®

587 Currie and De Waal The Bill of Rights Handbook 224.

88 1997 4 SA 1 (CC).

89 Hugo (CC) paras 1-4 and 47.

30 Hugo (CC) para 4.

1 Hugo (CC) paras 33-40 and 115.

32 Hugo (CC) paras 42-45.

33 3 SA 1012 (CC).

%4 Prinsloo (CC) para 31.

%5 The factors are: a) the complainant’s standing in society and whether they have experienced
prejudice in the past. Discrimination treatment that places burdens on individuals who are
less fortunate is more likely to be unfair than that which places difficulties on those who are
generally better situated. b) The nature of the discriminatory law and what it seeks to
accomplish. ¢) The extent to which the complainant's rights have been violated and whether
there has been a violation of their basic dignity. Currie and De Waal The Bill of Rights
Handbook 223; Harksen v Lane para 53.

% Currie and De Waal The Bill of Rights Handbook 225.
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5.2.6 The Equality Act

The Equality Act was enacted in terms of section 9(4) of the Constitution.>®” As
mentioned, this section provides that national legislation should be enacted to
prevent or prohibit unfair discrimination.>® The Equality Act aims to erode social
and economic inequalities, especially victims that were affected in the apartheid

era.>®®

A horizontal application for prohibiting unfair discrimination is provided by the
Equality Act, which binds the state and all persons.®% However, discrimination in
the workplace is covered in the Employment Equity Act 55 of 1998.601 Chapter 2
of the Equality Act encompasses a broad prohibition on unfair discrimination by
the government and private individuals.®%2 Section 6 provides that neither the
government nor any person may unfairly discriminate against anyone —in general.
Section 8 prohibits discrimination based on gender, which is the subject of the
King (CC) case.?93 Section 8 of the Equality Act®® reads as follows:

Subject to section 6, no person may unfairly discriminate against any person on
the ground of gender, including- (a) gender-based violence; (b) female genital
mutilation; (c) the system of preventing women from inheriting family property;
(d) any practice, including traditional, customary or religious practice, which
impairs the dignity of women and undermines equality between women and men,
including the undermining of the dignity and well-being of the girl child; (e) any
policy or conduct that unfairly limits access of women to land rights, finance, and
other resources; (f) discrimination on the ground of pregnancy; (g) limiting
women's access to social services or benefits, such as health, education and
social security; (h) the denial of access to opportunities, including access to
services or contractual opportunities for rendering services for consideration, or
failing to take steps to reasonably accommodate the needs of such persons; (i)
systemic inequality of access to opportunities by women as a result of the sexual
division of labour.

%7 Currie and De Waal The Bill of Rights Handbook 244.

5% Section 9(4) of the Constitution, Kok 2002 SAJHR 61, 65; King (CC) para 132.

39 Preamble of the Equality Act; Kok 2002 SAJHR 65.

600 Section 5(1) of the Equality Act provides the application of the EFquality Act binding all persons
and the state. Also see Currie and De Waal The Bill of Rights Handbook 244.

601 Section 1 of the Equality Act defines persons as juristic and non-juristic entities and a group
or category of persons; section 1 of the Equality Act, Currie and De Waal The Bill of Rights
Handbook 244; Kok 2002 SAJHR 65,445.

602 Chapter 2 of the Equality Act.

603 Sections 6 and 8(c) of the Fquality Act.

604 Section 8 of the Fquality Act.

81



It is important to note this section must be read with section 6 of the Equality Act
which stipulates it to be an "all-inclusive provision"-in other words, discrimination

based on gender is not confined to the acts listed in section 8.99°

There are two procedural advantages that the Equality Act offers the
complainant.®% The first occurs when the state or private action is challenged and
the complainant establishes a prima facie allegation of discrimination. In such
circumstances, the Eqguality Act shifts the burden to the respondent to prove that

the discrimination was fair.607

The Equality Act's second benefit is that it assumes that discrimination on a
prohibited and similar ground (as found in section 9(3) of the Constitution) is
unfair.6% Discrimination that is not based on one or more of the circumstances
stated in paragraph (b) of the definition of "prohibited grounds" in section 1 of the
Equality Act is assumed to be unfair until the respondent proves that it is fair.60?
The complainant should only make out a prima facie case of discrimination, either
in terms of the listed grounds or with a view to one or more further conditions, in

order to facilitate the presumption that it is unfair.610

5.2.7 Application that led to the finding that clause 7 of the will in the King (CC)

case was unlawful

Judge Jafta acknowledged the importance of freedom of testation and that
testators were at liberty to dispose of their assets as they deemed fit.6!! The

testator had a right to impose conditions on the testamentary bequest as to the

605 Sections 6 and 8 of the Equality Act.

606 Currie and De Waal The Bill of Rights Handbook 246.

607 Sections 5(2) and 13 of the Equality Act, section 5(2) of the Equality Act provides that, if the
Equality Actis in conflict with other provisions or other legislation except the Constitution or
an Act of Parliament, the Equality Act will prevail; Currie and De Waal The Bill of Rights
Handbook 246; Kok 2008 SAJHR 471.

608 Currie and De Waal The Bill of Rights Handbook 246; Rautenbach and Venter Constitutional
Law 334.

609 Currie and De Waal The Bill of Rights Handbook 246; Sections 1 and 13 of the Equality Act,
Rautenbach and Venter Constitutional Law 336.

610 Currie and De Waal The Bill of Rights Handbook 246; Section 14(2) of the Equality Act provides
that the respondent must prove that the discrimination is fair. Also see Rautenbach and Venter
Constitutional Law 336-338.

611 King (CC) para 124.
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way in which the property would be disposed of and such wishes needed to be
respected and enforced, as they were part of the testator's right of disposal.612
He reiterated that freedom of testation was protected in the South African law by
section 25(1) of the Constitution and that it formed part of the common law, while
it promoted the constitutional rights of freedom and human dignity.%13 No matter
how important freedom of testation is, he indicated, it did not give a "free pass"
to impose unlawful disposals or conditions in wills and trust deeds.®'* Therefore,
freedom of testation was only permissible if it was exercised in a legal manner

that did not contradict public policy.51>

Secondly, as indicated in paragraph 4.3 of the present study, the majority
judgment relied heavily on the fact that clause 7 was limited by the equality clause
as well as the Equality Act.%1® Confusion arose, because Judge Jafta often jumped
between sections 8 and 9 of the Constitution (read together with the general
prohibition in section 6) of the Equality Act, focusing on the provisions in section

9 of the Constitution, but ultimately applying the Equality Act. 617

The judgment was based on a constitutional subsidiarity concerning the Equality
Act whereby both parties stated that clause 7 of the will amounted to unfair
discrimination against the female descendants.®'® The applicants sought relief
from the Constitutional Court to alter the terms of clause 7 of the will.61° Judge
Jafta went back and forth on the constitutional limitation of freedom of testation
by indicating that the courts were obligated not to enforce wills and trust deeds

that were inconsistent with the Constitution.®?° Such inconsistencies were to be

612 King (CC) para 124.

613 Sections 10 and 25(1) of the Constitution; King (CC) para 125; See para 2.2.3 above.

614 Kjng (CC) para 126. Also see para 2.2.3 above.

615 King (CC) paras 124, 126; Moosa v Minister of Justice [2018] 5 SA 13 (CC) para 18.

616 King (CC) para 126 held that the Equality Act influenced the unenforceability of clause 7 of
the will by declaring it unlawful.

617 King (CC) paras 89-163. No one may be subjected to unfair discrimination by the State or
anyone else according to section 6 of the Equality Act.

618  King (CC) para 98: to declare whether discrimination is unfair, discrimination is evaluated by
the impact is has on its victims.

619 Kjng (CC) paras 98 and 118.

620 Kijng (CC) para 129; Section 172(1)(a) of the Constitution.
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declared invalid; hence, if the Constitution was directly applied, clause 7 would be

inconsistent with it and therefore unenforceable.®?!

However, with regard to constitutional subsidiarity, Judge Kentridge in S v
MhlungtP?? (hereafter S v Mhlungu) provided that, whenever a matter could be
resolved without infringing the Constitution, courts should do so in any civil or
criminal case.®?3 In South African National Defence Union v Minister of Defenceé®**
it was found that, when a case to defend a constitutional right against infringement
was pursued, complainants had to depend on the legislation that was passed in
order to give effect to that right rather than relying directly on the constitutional
provision.®?> The concept created a subsidiarity rule, because it prevented the
constitutional provision from being directly applied when legislation was passed to

give it effect.626

In its application in the King (CC) case, the equality provision was used to
determine whether clause 7 of the will was unlawful, based on unfair
discrimination.b?” Three factors were taken into consideration. These created

confusion, as is illustrated below:

(a) Firstly, it had to be determined whether clause 7 of the will included
differentiation amongst beneficiaries or discriminatory provisions that were

justified or not based on freedom of testation;

621 King (CC) paras 128-129; The courts have a responsibility to uphold the Constitution, as
provided for in s 172(1) read with s 2 of the Constitution which, in turn, provides the
supremacy clause. Furthermore, s 172(1)(a) of the Constitution states that, when a
constitutional issue is determined, the court must declare any legislation or conduct that is
inconsistent with it unconstitutional to the extent of its inconsistency.

6221995 3 SA 867 (CC).

623 S v Mhlungu para 59; Van der Walt 2008 Constitutional Court Review 99. Also see Klare 2008
Constitutional Court Review 134.

6242007 5 SA 400 (CC).

625 South African National Defence Union v Minister of Defence paras 51-52; Van der Walt 2008
Constitutional Court Review 100.

626 South African National Defence Union v Minister of Defence paras 52-53; Van der Walt 2008
Constitutional Court Review 100.

627 As mentioned in para 5.2.5.2 above, s 9(4) of the Constitution provides that no person may
be unfairly discriminated against directly or indirectly, as based on the grounds listed in section
9 (3) of the Constitution. Also see King (CC) para 129.

84



(b) secondly, it had to be determined whether the equality clause limited the
testator's freedom of testation in terms of constitutional limitation; and

(c) lastly, it had to be determined whether the discriminatory provision of
excluding women in the testator's 1902 will qualified as unfair
discrimination against women and whether it contravened section 8 of the
Equality Act.%%8

Each of these is subsequently briefly discussed. The main problem posed by clause
7 was that the respondents agreed that it resulted in unfair discrimination against
women. However, freedom of testation should not be limited as it is indirectly
protected in the Constitution.5?® As mentioned in paragraph 2.3.1 above, freedom
of testation allows the testator to differentiate amongst his or her beneficiaries
and apply conditions on the way in which the assets are to be distributed.
However, as indicated, the conditions should not be unlawful, go against public
policy, and/or be impracticably vague or impossible to enforce.®3° In addition to
constitutional and legislative restrictions, the equality clause and the Equality Act

also places restrictions on freedom of testation.63!

Judge Jafta stated that differentiation is permissible in a democratic society.53?
However, a thin line separates differentiation from discrimination. Pertaining to
King (CC), differentiation becomes impermissible when a testamentary bequest
violates the rights to equality and dignity under modern South African law.633
However, differentiation was not challenged in this case, because both parties

agreed that clause 7 of the will resulted in unfair discrimination against women,

628 King (CC) para 129.

629 As mentioned in paras 2.1 and 2.2 above, South African law protects and acknowledges
freedom of testation as a key concept in the law of succession.

630 Jamneck and Rautenbach 7he Law of Succession in South Africa 143; Syfrets para 9; King
(CC) para 23.

631 Sections 2 and 9(4) of the Constitution; Jamneck and Rautenbach 7he Law of Succession in
South Africa 133.

632 King (CC) paras 147 and 170.

633 King (CC) paras 147 and 170; Du Toit 2001 Stellenbosch Law Review 252. As mentioned, a
guide as to whether differentiation is fair or unfair is provided in Harksen v Lane; Syfrets para
48.

85



while the respondents argued that freedom of testation should outweigh the unfair

discrimination.634

The respondents stated that, in the absence of a legitimate purpose for
disinheriting potential heirs, unfair gender discrimination within a private will could
be justified under section 36 of the Constitution if the respondents argued that
the discrimination was fair.63> Furthermore, the respondents indicated that the
treatment of private and public testamentary bequests should be treated
differently.®3¢ However, based on section 9(3) of the Constitution, discrimination
had in fact been established on the ground of gender, and the respondents

admitted that the discrimination was unfair.63”

The next step in the analysis was to assess the equality provision in terms of the
constitutional limitation on the testator's freedom of testation. Judge Jafta's ruling
was significantly influenced by the equality clause in section 9 of the Constitution.
The primary issue in his ruling was the extent to which clause 7 violated the
Constitution.®38 The burden of proof rested on the respondents to show that clause
7 did not amount to unfair discrimination against women, which they failed to
accomplish.®3? In addition, the respondents conceded that clause 7 did constitute
unfair discrimination against women.%*° As a result of that which the respondents

admitted, it was necessary to assess the consistency of the matter.64

The discriminatory provision was based on gender. The clause prohibited female
descendants from inheriting their right to the fideicommissary property in the will,

gender is one of the grounds listed in section 9(3) of the Constitution.®*? According

3% King (CC) paras 9, 17-18, and 98.

63> King (CC) para 18.

636 King (CC) para 18.

637 Section 9(3) of the Constitution;, King (CC) para 132.

638  King (CC) para 129.

639 King (CC) para 132.

640 King (CC) para 132.

641 King (CC) para 132.

642 Section 9(3) of the Constitution, Currie and De Waal The Bill of Rights Handbook 222; King
(CC) para 131.
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to the general principle of subsidiarity, governance should be as near as is feasible

to the people, and this is where the Equality Act comes into the fray.643

On the basis of the constitutional concept of subsidiarity, it was unnecessary to
give the Constitution direct horizontal effect in this case, because the Equality Act
could accomplish the same goal.®** The equality clause together with sections 6
and 8 of the Equality Act would suffice to determine that clause 7 constituted
unfair discrimination, instead of giving effect to and relying on section 9 of the

Constitution.5>
5.3 Wilkinson (CC)

Along with King (CC), the Wilkinson (CC) ruling represented a turning point in the
way in which the Constitution and public policy were interpreted and applied in
South African private law in general and trusts law specifically.5* It conveyed a
strong message to those who worked in the trust industry to advise their
customers against outright discrimination against possible beneficiaries of
trusts.%4” Additionally, it prioritised children's needs in South African constitutional

law jurisprudence.
5.3.1 Legal question before the Constitutional Court

The legal question before the court was whether the words "children",
"descendants”, "issue", and "legal descendants" in the trust deed exclude
adopted children and, if so, whether it amounts to unfair discrimination that will

limit the testator's freedom of testation?64°

643 De Visser 2008 Local Government Bulletin 16.

644 Du Toit, Harding and Humm 2022 Stellenbosch Law Review 506; King (CC) paras 143-144.

645 King (CC) para 131; See para 4.3.2 above. Also see South African National Defence Union v
Minister of Defence paras 51-52.

646 Wilkinson (CC) para 1. Also see University of the Western Cape April 2021 www.uwc.ac.za.

647 Wilkinson (CC) para 1. Also see University of the Western Cape April 2021 www.uwc.ac.za.

648 Wilkinson (CC) para 1. Also see University of the Western Cape April 2021 www.uwc.ac.za.

649 Wilkinson (CC) para 23.
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5.3.2 Court’s decision and reasoning

The Constitutional Court indicated that the interpretation of a trust deed followed
the golden rule of interpreting a testamentary provision.®>? Consideration must be
given to the words used by the testator and their actual meaning as well as that
which the testator intended.®>! As mentioned in paragraph 2.2 of this study,
freedom of testation is embedded in the fundamental rights to dignity, privacy,
and property in the Constitution, and is not to be regarded as a mere common law

principle.®52

The Constitutional Court had to interpret the trust deed first in order to determine
the testator's intention as to whether or not adopted children were to be
excluded.5>3 It concluded that the testator’s intention was to exclude adopted
children and this amounted to unfair discrimination.®>* Therefore, the Court held
that the trust deed had to include adopted children as beneficiaries. Consequently,

Ms Harper's share had to be divided equally amongst her adopted children.®>>

5.3.3 Interpretation of a testamentary provision that constituted as unfair

discrimination in Wilkinson (CC)

The difference between the King (CC) and Wilkinson (CC) cases needs to be briefly
outlined. In the former case, the testamentary provision in clause 7 was further
found to constitute unfair discrimination against women; it was found further that
the clause was inconsistent with the Constitution and the Equality Act and
therefore invalid and unenforceable.6>¢ Furthermore, the considerations were

based on the provisions of a will and not a trust deed.®>”

650 The golden rule is to “ascertain the wishes of the testator from the language used” Wilkinson
(CC) para 35.

65t Wilkinson (CC) para 35.

652 Sections 10, 14 and 25 of the Constitution respectively; Wilkinson (CC) para 118.

653 Wilkinson (CC) paras 14, 15, 36 and 41.

654 Wilkinson (CC) paras 43, 74, 78 and 98.

655 Wilkinson (CC) paras 98, 100 and 208.

65 King (CC).

657 Wilkinson (CC) para 76.
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In contrast, the deliberation in Wilkinson (CC) was founded on the provisions of a
trust deed that had a testamentary aspect.®>8 The exclusion in paragraph 6 of the
trust deed constituted unfair discrimination against adopted children, which was
found to be contrary to public policy and inconsistent with the Constitution and,

therefore, unenforceable.t>?
5.3.3.1 Application of freedom of testation

In Wilkinson (CC), Judge Mhlantla acknowledged that freedom of testation is a
fundamental principle in testate succession, and that the testator had the right to
dispose his assets in whichever way he wanted.®®® However, the dominating
restriction in Wilkinson (CC) was a common law limitation, whereby any

testamentary clause that is contrary to public policy is unenforceable.®6!

As mentioned in paragraph 2.3.1, public policy is entrenched in the Constitution.
Judge Ngcobo stated as much in Barkhuizen v Napier. Since the rise of
constitutional democracy, he averred, public policy and fundamental principles had

been firmly anchored in the Constitution.56?
5.3.3.2 Statutory law limitations

The focus here will be on the way in which the Constitutional Court used section
9 of the Constitution as a basis for limiting freedom of testation in terms of a
discriminatory bequest in a trust which, it concluded, amounted to unfair

discrimination.

As mentioned, Wilkinson (CC) is not based on a testamentary bequest in a will but

rather on testamentary clauses in a trust deed.®%3 The testator's interpretation of

658 Wilkinson (CC) para 76.

659 Wilkinson (CC) para 98-100.

660 Wilkinson (CC) para 69; King (CC) para 124; Jamneck and Rautenbach 7he Law of
Succession in South Africa 151.

61 Wilkinson (CC) para 69; King (CC) paras 19 and 98; Syfrets para 9 and 23; See para 2.2.1
above.

662 Wilkinson (CC) para 69; Du Toit 2012 7ECLF 117.

663 Wilkinson (CC) para 76.
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the language used in the trust deed excluded adopted children, once more, which

resulted in unfair discrimination against them. 664

Judge Mhlantla provided a brief analysis of the sensitivity around adoption to
determine that discrimination was based on the ground of birth.6> The exclusion
of adopted children appeared to be a differentiation and might even have been a
form of discrimination in terms of the child's birth or an equivalent ground like its
adoption status.®%¢ In this regard, Judge Mhlantla indicated that the differentiation
was based on birth, which is one of the grounds for discrimination listed in section
9(3) of the Constitution.®®” Adoption is a process where benefits are provided to
disadvantaged groups in order for their needs to be met.®%® Adopted children are
fragile, and they have a history of discrimination.®%® The Constitution protects
children in section 28(2), whereby the best interest of a child must be treated with

paramount importance in every situation.®’% Judge Mhlantla stated:®”!

Adoption neatly fits the ground of “birth” since one may face discrimination simply
because they were not born of their adoptive parents; more on this below. As
such, since birth is a listed ground, the discrimination is presumptively unfair.

Therefore, the interpretation of the trust deed or the intention of the testator to
exclude adopted children unfairly discriminated against them and was found to be

contrary to public policy.6”2
5.4 Conclusion

The stance of the Constitutional Court in its judgment in King (CC) was that
although disinheritance and differentiation are allowed, common law, statutory

law, and constitutional law limit freedom of testation.

64 Wilkinson (CC) para 77 indicated that section 9(3) of the Constitution provides listed grounds
of discrimination including birth.

665 Wilkinson (CC) para 88-94.

666 Wilkinson (CC) para 74.

667 Wilkinson (CC) para 78

668 Wilkinson (CC) para 90.

669 Wilkinson (CC) para 90.

670 Section 28 of the Constitution gives provisions to children’s rights. Also see Wilkinson (CC)
para 91.

57t Wilkinson (CC) para 78.

672 Wilkinson (CC) para 98.
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The first and second objectives of the present chapter were to assess the
judgments in both cases as to the way in which freedom of testation had been
interpreted. In the King (CC) case, the majority judgement by Judge Jafta
emphasised that, although freedom of testation was indirectly protected in the
Constitution, it was not absolute, and therefore was subject to limitations.”3
Furthermore, Judge Jafta in the King (CC) case indicated that constitutional rights
outweighed freedom of testation, which created an imbalance of freedom of
testation against legislation. In Wiilkinson (CC), Judge Mhlantla acknowledged that
freedom of testation was a fundamental principle in the law of succession.®74
However, he highlighted the fact that Judge Ngcobo had indicated in Barkhuizen

v Napier that freedom of testation was limited by common law limitations.67>

The third objective of the present chapter was to determine the way in which
Judge Jafta in King (CC) declared clause 7 of the will to be unlawful under the
common law limitations.”¢ He directly applied section 8(c) of the Equality Act.%””
Clause 7 contravened section 8 read together with section 6 of the Equality Act,
and it was found that women were unfairly discriminated against from inheriting
the farms on this basis.®”® It was unlawful and invalid when a testamentary
bequest discriminated against someone solely based on his or her gender, and
this was indeed one of the grounds listed in section 9 of the Constitution for
determining discrimination.®”® According to clause 7, only female beneficiaries
were disinherited, which resulted in the Constitutional Court ruling the clause

unlawful and invalid.680

The fourth objective here was to assess the way in which the testamentary
bequest constituted unfair discrimination in Wilkinson (CC). The case focused on

the interpretation of the trust deed at the time when the trust was executed, at

673 See para 5.2.3 above.
674 See para 5.3.1 above.
675 See para 5.3.1 above.
676 See para 5.2.5 above.
677 See para 5.2.5 above.
678  See para 5.2.5 above.
679 See para 5.2.5 above
680 See para 5.2.5 above.
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which time the law required the donor to expressly state that adopted children
were included in the inheritance.®®! Discrimination based on "birth" was prohibited
in terms of section 9(3) of the Constitution.582 Therefore, the trust deed was
declared unconstitutional, since it unfairly discriminated against adopted children

and was found to be contrary to public policy.683

681 See para 5.3.1 above.

682 See para 5.3.3 above. Due to the discrimination that an adopted child faces as he is not
biologically born from his adoptive parents, adoption is included in birth.

683 See para 5.3 above.
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6 Conclusion

As mentioned, testamentary bequests are recognised as moral rather than legal
dispositions.®8* Therefore, no one has the right to inherit.%8> Despite the fact that
inheritance is accepted in the South African legal system, limitations are in place
regarding spouses and children as well as bequests that discriminate unfairly on
the grounds listed in section 9 of the Constitution.%8® Freedom of testation (as

mentioned in Chapter 2), is not absolute.

Since the enactment of the Constitution, the courts have (in humerous cases)
limited freedom of testation but, prior to the King (CC) and Wilkinson (CC) cases,
such interference was confined to discriminatory provisions in testamentary
instruments within the public sphere.®®” However, the Constitutional Court's
judgments in King (CC) and Wilkinson (CC) opened the so-called Pandora's Box
on discriminatory bequests in testamentary instruments within the private

sphere.588

The primary aim of this study was to answer the following research question:
under which circumstances may a court limit a testator's freedom of testation in
the case of potentially discriminatory provisions in a testamentary instrument
within the private sphere? This was answered by addressing the following

objectives:

a) To explain the importance, nature, and scope of freedom of testation in

general.68

It can be concluded that the essence of freedom of testation stretches beyond the
borders of the South African law: it is present in natural law in terms of Locke's

theories.??° De Waal adopted Locke's view that a testator has the right to dispose

684  See paras 2.1 and 2.3 above.

685 See paras 2.1 and 2.3 above; Wilkinson (CC) para 131.
686 See para 2.3.3 above

687 See Chapter 3 above.

688  See Chapters 4-5 above.

689 See Chapter 2.

6% See para 2.2 above.
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of his or her property as he or she sees fit within the "allowance of laws".%°1 In
my opinion, the "allowance of laws" in South African law ranges from the
Constitution to legislation. The recognition of freedom of testation is recognised
and is indirectly protected in the Constitution, as demonstrated in Chapter 2.2.3
of this study.

b) To differentiate and discuss the interlinkages among the following aspects, as
related to the limitation of testamentary freedom, namely bequests that are (a)

contra bonos mores; (b) against public policy; and (c) unlawful.6%2

Despite the fact that freedom of testation is implicitly protected by the
Constitution, it is nonetheless subject to common law, statutory law, and
constitutional law limitations.®3 The author described that freedom of testation is
limited by common law, whereby a limitation arises when the testamentary
bequest is unlawful, goes against public policy, and/or is impracticably vague or
impossible to enforce.®®* The author described how freedom of testation is limited
in terms of statutory law by the Maintenance of Surviving Spouses Act, Trust
Property Control Act, Immovable Property Act, and the Pension Funds Act,
amongst others.%%>  Furthermore, the author described the constitutional
limitations that limit freedom of testation as provided for /inter alia by sections 9

and 36 of the Constitution.5%®
c) To elaborate on conflicting fundamental rights and freedoms. %%’

As mentioned in paragraph 2.2.3, freedom of testation is indirectly protected in
section 25(1) of the Constitution.?®® Once more, however, the principle is

subjected to common law, statutory law, and constitutional law limitations.6%°

691 See para 2.2.2 above.
692 See Chapters 2, 3 and 5.
693 See para 2.3 above.

694 See paras 2.1 and 2.3.1
695 See para 2.3.2 above.
6%  See para 2.3.3 above.
697 See Chapters 3-5.

6% See para 2.2.3.1 above.
699 See para 2.3 above.
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Chapter 3 focused on case law in the public sphere. In the Syfrets case, the
concept of freedom of testation was challenged against unfair discriminatory
provisions based on race, gender, and religion, which are listed as grounds of
discrimination in section 9(3) of the Constitution.”® In the Emma Smith case,
freedom of testation was challenged against racially exclusive conditions, whereby
the court held that the discriminatory provisions against race should be deleted,
as provided for in section 13 of the 7rust Property Act.’°! However, discriminatory
provisions against gender were allowed, as the fund was used to benefit South
African women.”92 In the BOE Trust (SCA) case, freedom of testation was upheld
where the removal of the term “white” was dismissed by the court because the

deceased set out certain alternative provisions.”%3

Chapters 4 and 5 focused on case law in respect of testamentary provisions of a
private nature. In Chapter 4, the King (WCC), Harper (WCC), and Harvey (SCA)
cases were discussed in terms of the ways in which discrimination and freedom of
testation were contested in the private sphere. In King (WCC), the court a guo
based its judgment on the weight of constitutional values against constitutional
rights and freedoms.”%* In all three cases, then, the courts upheld freedom of

testation against the conflicting fundamental rights.”%>

In Chapter 5, it was established that freedom of testation was limited in King (CC)
and Wilkinson (CC). In King, Judge Jafta indicated that constitutional rights
outweighed freedom of testation.”% In the Wilkinson (CC) case, the trust deed
was declared unconstitutional because it unfairly discriminated against adopted

children and was therefore found to be contrary to public policy.”%”

700 See para 3.2 above.
70t See para 3.3.3 above.
702 See para 3.3.3 above.
703 See para 3.4.3 above.
704 See para 4.2.3 above.
705 See Chapter 4 above.
706 See para 5.2 above.
707 See para 5.3 above.
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d) To elaborate on the differences between differentiation, discrimination, and

unfair discrimination.”08

The differences between differentiation, discrimination, and unfair discrimination
were found to be important when it comes to establishing whether the exclusion
of the female descendants in the King (CC) case and of adopted children in the

Wilkinson (CC) case was justified.”%?

As mentioned in paragraph 5.2.4, no one has the right to inherit because there is
no infringement or deprivation of an existing right from excluding a person as a
beneficiary.”19 This enables a testator to choose his or her beneficiaries and
differentiate between persons by disinheriting certain beneficiaries.”!!
Differentiation occurs among people and not a category of persons, or it would
amount to discrimination.”? Harksen v Lane and the Equality Act made provisions
to test whether differentiation was fair or unfair.”3 When differentiation amounts
to discrimination, it has to be proven that it is fair with reference to section 36 of

the Constitution, or unfair under the section 9(3)-listed grounds.”**

In King (CC), the respondents acknowledged that clause 7 amounted to unfair
discrimination to the female descendants.”!> In terms of constitutional limitations
on freedom of testation, it was established that section 8 of the Equality Actlimited
the testator’s freedom and rendered clause 7 of the will invalid.”'® In Wilkinson
(CC), the Constitutional Court directly applied the Constitution by declaring that

the testamentary provision resulted in unfair discrimination based on birth.”%”

708 See Chapters 2-5 above.

709 See Chapters 4-5 above.

710 See para 5.2.4 above.

711 See paras 2.3.3 and 4.2.3.1 above.

712 See para 2.3.3 above.

713 See para 2.3.3.2 above.

714 See paras 2.3.3.2; chapters 4-5 above.
715 See para 5.2.7 above.

716 See paras 5.2.6-5.2.7 above.

717 See para 5.3.2-5.3.3 above.
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e) To discuss the limitation of fundamental rights.”!8

As mentioned, freedom of testation is not absolute.”!® Furthermore, fundamental
rights may be limited by means of the application of section 36 of the

Constitution.”?°

f) Discuss the limitation of freedom of testation in testamentary instruments of a

public nature.”?!

Chapter 3 focused on case law that limited freedom of testament after the
Constitution was enacted, whereby courts were not reluctant to interfere in public
testamentary bequests when public policy was the basis for limiting freedom of
testation.”2? Firstly, in the public sphere, the court limited freedom of testation in
both Syfretsand Emma Smith.”?3 In the BOE Trust (SCA) case, the testatrix offered
an alternate method of transferring her inheritance to charity in the event that the
distribution to the trust could not be made.”’?* The court upheld freedom of

testation over the discriminatory provision of the testamentary bequest.”?>

g) Discuss the courts’ (initial) hesitancy in limiting freedom of testation in

testamentary instruments of a private nature.’2¢

King (WCC), Harper v Crawford (WCC), and Harvey SCA were discussed in Chapter
4,727 1t was found that freedom of testation outweighed the discriminatory

provisions of the private wills in these cases.”?8 However, the Constitutional Court
held differently.”2?

718 See Chapters 2, 3 and 5 above.
719 See para 2.3 above.

720 See para 2.3.3.2 above.

72t See Chapter 3 above.

722 See Chapter 3 above.

723 See paras 3.2 and 3.3 above.
724 See para 3.4.3 above.

725 See para 3.4.3 above.

726 See Chapter 4.

727 See Chapter 4 above.

728 See Chapter 4 above.

729 See Chapter 5 above.
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h) Discuss the Constitutional Court’s ground-breaking judgments in the King (CC)
and Wilkinson (CC) cases concerning limiting freedom of testation in testamentary
instruments of a private nature with inclusion of a discussion of constitutional

subsidiarity.”30

In the King (CC) case, the Constitutional Court did away with the public/ private
divide.”?! Judge Jafta indicated that although freedom of testation was an
important principle in the law of succession, it was not absolute. Therefore, it is
subjected to limitations, as described in paragraph 2.3 above.”32 Judge Jafta
provided that freedom of testation was only to be enjoyed by the testator if the
testamentary bequests were executed within the context of laws.”33 Whether or
not the executed will was private or public in nature still resorted under the same
requirements, whereby freedom of testation was not absolute and the testator’s

intention limited.”34

Judge Jafta stated that the courts had established a difference between private
and public trusts.” The same consequences were incurred by both public and
private trust deeds and wills that violated the Constitution's provisions or one of
its sections.”3® However, in terms of constitutional subsidiarity, the common law
principle had taken effect: if legislation, such as the Equality Act, was applicable,

it would not be necessary to directly apply the Constitution.

In the King (CC), the respondents acknowledged that clause 7 amounted to unfair
discrimination based on gender.”3” Clause 7 was thus deemed to be unlawful under
section 8 read with section 6 of the Equality Act, given that it contravened section
8.738 In accordance with the common law limitation, bequests that are unlawful,

go against public policy, and/or impracticably vague or impossible to enforce will

730 See Chapter 5.

73t See para 5.2 above.

732 See para 2.3; King (CC) para 147.

733 King (CC) para 148.

734 King (CC) para 148. Also see Chapters 2 and 5 above.
735 King (CC) para 149.

736 King (CC) paras 149-150; See Chapters 2-3 and 5 above.
737 King (CC) para 157; See para 5.2.5 above.

738 King (CC) para 157; See para 5.2.5 above.
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not be enforced.”3? Therefore, clause 7 of the will was limited under the common
law limitation as it contravened section 8 of the Equality Act.”* 1t is insignificant
that a testamentary bequest may not be interfered with, because it stems from a

private will.

In Wilkinson (CC), the donor's intention for excluding adopted children resulted in
the provision amounting to unfair discrimination. The sensitivity pertaining to
adoption could also be linked to the sensitivity pertaining to women, as they both
belong to previously disadvantaged groups. Since the Constitution is trying to fix
the injustices of the past, courts have stepped in by doing away with the

public/private divide so as to interfere in private wills as well.

In conclusion: a court may limit a testator's freedom of testation in the private
sphere if the disputed testamentary provision (including a provision in a
testamentary trust) unfairly discriminates against a category of people on the
grounds listed in section 9(3) of the Constitution. Furthermore, the Constitutional
Court rejected the private/public divide in both King (CC) and Wilkinson (CC), so
that unfair discriminatory testamentary bequests in the private sphere are also
subjected to the same limitations as those in the public sphere. In order to balance
freedom of testation against competing rights and values, the courts should take
the following into consideration: the testator’s intention; in a case where
differentiation occurs, determining if it is fair or unfair; the connection of the
parties involved in the matter as well as the fair or unfair discriminatory provisions

that have a negative effect on the affected party.’#

739 See para 5.2.4 above.
7% King (CC) para 157; See para 5.2 above.
741 Du Toit, Harding and Humm 2022 Stellenbosch Law Review 526.
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