
























































































































































































































































































sphere. Another indirect form of influence is the judicial reliance on ICCPR

provisions as interpretative guides.176

In terms of realizing the objectives and purposes of the ICCPR in the South

African context, the crime statistics paint a bleak picture. The most basic human

right to life to security and to be free from violence and torture are being violated

on a daily basis in South Africa; with the most vulnerable in our society oftentimes

being the victims. In a survey conducted by the South African Law Commission

regarding conviction rates, it found that of 100 cases of violent crimes (e.g.

murder, rape of women under 18, rape of women over 18 and robbery with

aggravating circumstances) reported to the South African Police Services, 75

cases do not go to court, 10 are withdrawn, 5 are not guilty, 4 are trial ongoing, 6

are foundguilty and 10%are withdrawnin court. 177

Figure 4: South African conviction rate %
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176 UN 2003 HYPERLINK http://www.unoQ.ch/news2/documents/newsen/ct0322e.htm17Jun.
2004. National tribunals increasingly referred to the Committee's decisions and in some
instances the decisions informed the ratio dicidendi of national courts; Ex parte Gauteng
Provincial Legislature 1996 (3) SA 165 (CC) at para. 71; S v Makwanyane and Another 1995
(3) SA 391 (CC) at [63]-[67] and S v Williams and Others 1995 (3) SA 632 (CC) at [21] and
[26].
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If one compares South Africa's conviction rate for murder with that of the United

States and England it looks like is this:

Figure 5: South African conviction rate compared with the United States and the United Kingdom
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In the words of the President of the South African Constitutional court, Justice

Chaskalsen, in the case of S. v. Makwanyane:

The greatest deterrent to crime is the likelihood that offenders will be
apprehended, convicted and punished. It is that which is currently lacking in our

criminal justice system and it is at this level and throu~h addressing the causes ofcrime that the state must seek to combat lawlessness. 78

It is now almost nine years since the Makwanyane case and the crime statistics

have not improved. If anything, crime has risen dramatically. Almost all South

African citizens have in some way or another been affected by violent crime.

Without effective policing and prosecution, crime is bound to flourish. Prevention,

investigation, prosecution and punishment of violators will have to improve.
significantly in South Africa.

The South African legal framework and human rights efforts will be discussed in

detail in chapter six and seven of this study.

177 South African Law Commission Conviction Rates 14. When dealing with the realisation of
ICCPR obligations by South Africa this study specifically and intentionally only focuses on the
right to security and to be free from violence as agreed to in the ICCPR.
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The Report will be sent to the states concerned.47In this report, the Committee

will make such proposals and recommendations as it sees fit.48

If, within a period of three months from the date of the transmittal of the report of

the Commission to the states concerned, the matter has not either been settled

or submitted by the Commission or by the state concerned to the Court and its

jurisdiction accepted, the Commission may, by the vote of an absolute majority-of

its members, set forth its opinion and conclusions concerning the question

submitted for its consideration. Where appropriate, the Commission shall make

recommendations and shall prescribe a period within which the state is to take

the measures that are incumbent upon it to remedy the situation examined.

When the prescribed period has expired, the Commission shall decide by the

vote of an absolute majority of its members whether the state has taken

adequate measures and whether to publish its report.49

4.3.1.5 Statistics

Figure 6: Total number of petitions received by year.
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47 American Convention, art. 50.
48 American Convention, art. 50(3).
49 American Convention, art. 51.
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~ One South African woman in three loses her virginity to a rapist.

~ An individual runs almost three times more risk of being murdered,

than of dying in a road accident.18

~ 1591 farmers have been murdered since 1994.19

Although the above statistics are already shocking, the reality is much

worse as it is widely acknowledged that crimes such as assault and rape

are generally under-reported by the public and sometimes under-

recorded by the police. Various South African city victim surveys have

shownthat over50%of thesecrimetypesgo unreported.20

figuw 1: Pri~on('r.s (,1/1 .1[;(';;J III ells/oar r." :;I..,;uaf afil.~I1C(,..t;In South Atik.l, 1998-2(1/1 1

-

21

As far as children as victims are concerned, on 15 May 2002, the late

Minister of Safety and Security, Steve Tshwete, gave the following figures in

Parliament: from January to September 2001, 15,650 rapes of children were

reported to the South African Police Services (SAPS). Of these, 5,859

childrenwere between0-11 years and 9,791were between 11-17 years.22

18 Leenders and Mager 2000 HYPERLINK
http://members.ams.chello.nll-m.spoelstralanakha/readina/sasecuritV.htmlat 1-8 24
Aug. 2004 ; Mistry 2003 SA Crime Quarlerly 7-12.

19 GenocideWatch 2002 HYPERLINKhttD:/Iwww.aenocidewatch.ora/BoersSlain01.htm17
Jun. 2004.

20 Masuku supra note 15 at 7; Leggett 2002 (1) SA Crime Quarlerly 7-9.
21 Redpath 2003(4) SA Crime Quarlerly 18: "What are the overall custody trends with

respect to all sexual offences and all sex offenders? As of 31 March 2001, persons in
prison for sexual offences comprised 13% (22.524) of all prisoners (17% (13,724) of
sentenced prisoners and 16% (8.797) of unsentenced prisoners). Children comprised
only 2% (525) of persons in prison for sexual offences (4% (314) of the unsentenced
prisoners and 2% (211) of sentenced prisoners)".

22 Van Niekerk 2003(3) SA Crime Quarlerly 11: "The flood of media coverageover the
past year focused attention on the horror of child rape. But for those working in the

276

------- --------



When interpreting these figures, it should again be kept in mind that many

acts of sexual assault are never reported to the SAPS.

After conducting an overview of statistics of reported child abuse over the

last ten years, Childline has noted:23

· A massive increase in the number of reported cases of child sexual

abuse: up by 400% over the past eight to nine years.

· A decrease in the averageage of the sexual assaultvictim: in 1991 the

average age of the sexually assaulted child was between ten and twelve

years. Presently 50% of all children attending KwaZulu-Natal's therapy

services after sexual abuse are under the age of seven years.

· An escalation of the use of brute force: many of the sexually abused

children attending Childline's therapy centers are also severely beaten

and physically intimidated by the person who has sexually assaulted

them.

· An increase in the reported incidence of gang rape (a sexual crime

against children, which is complex to manage, and which has a

particularly traumatic impact on the child).

· An increase in the number of children who are HIV positive after a history

of sexual assault.

Instances of physical child abuse, excluding sexual abuse, almost doubled

in the last year from 2648 to 4798 cases.24

field, sexual abuse of children is not a new problem. What is worrying to service
providers is the massive increase in the number of reported cases, the decrease in the
average age of both victims and offenders, the escalation of the use of force, the
number of gang rapes, and the number of children victims who are HIV positive".;
Report From Parliament, Morning Live, SASC 2,15 May 2002.

23 Van Niekerk supra note 22 at 12; Stuijt (ed) ? HYPERLINK
http://www.censorbuabear.com 2 Jul. 2004, where it is asserted: "Statistics of the SA
Institute of Race Relations revealed 58 children a day are raped in South Africa: 21 000
a year. It is estimated that at least 9 of the 58 children raped per day are considerably
younger than 11 years of age".

24 Also see Eybers Gauteng Rapport 28 Sep. 2003: "Kindermishandeling het meer as
verdubbel van 499 tot 1033 en aanrandings het van 60468 tot 70151 gevalle gestyg".;
Oelofse Rapport 28 Sep. 2003 8: .Voorvalle van fisieke kindermishandeling ... het die
afgelope jaar byna verdubbel van 2648 tot 4798 gevalle".; Steenkamp Beeld 12 May
2004 2: .Suid Afrika het tussen 28 000 en 38 000 kinderprostitute en mistens 25% van
die land se straatkinders verkoop seks om aan die lewe te bly. Die statistieke is
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Van Niekerk asserts that:

Government has failed to implement the National Child Protection Strategy
that was drawn up by the National Committee on Child Abuse and Neglect
and presented to the then minister of Social Development in 1997.25

Section 28 of The South African Constitution clearly determines that:

Every child has the right... to be protected from maltreatment, neglect,
abuse or degradation.

Farm attacks, that are a phenomenon unique to South Africa,26 where the

elderly are most often the victims, are also at totally unacceptable levels. In

2002 Genocide Watch International warned:

Genocide Watch calls attention to this potential threat of destruction of an
ethnic group, which has reached at least level four, Organisation, and
probably level five, Polarization, in Genocide Watch's stages of the
genocidal process. We call upon the South African government and civil
society, especially human rights, legal, and religious groups, to resolutely
and vocally oppose those who advocate hatred against Boer farmers.
Those who have committed these murders must be brought to justice.27

prof Moolman asserts that:

The severe violence attached to these attacks, is prominent and virtually out
of proportion to the objectives. People are sometimes killed and tortured in
front of other family members, corpses are found to be mutilated, people are
tied up before they are killed while women are usually raped. In one case
the corpse of a farmer who was killed at Soekmekaar in the Northern
Province, was "decorated" with the head lamps and number plates of his

... .bekend gemaak tydens 'n seminaar oor mensehandel by die instituut vir Sekerheid
Studies in Pretoria".

25 Van Niekerk supra note 22 at 14 ; this does not bode well for the fibre of South African
Society as former president Nelson Mandela stated that " The true character of a
society is revealed in how it treats its children" Crwys-Williams In the words of Mandela
at 21 -22.

26 Mistry supra note 18 at 7; International Campaign to Stop South African Genocide 2004
HYPERLINK http://www.icssaa.comlindex2.htmI5 Feb 2005

27 Genocide Watch 2002 HYPERLINK http://www.aenocidewatch.ora/BoersSlain01.htm17
Jun. 2004; Stanton HYPERLINK http://www.aelpasLora/aenocide.shtml 5 Feb 2005 ;
Stuijt (ed) ? HYPERLINK http://www.censorbuabear.com 2 Jul. 2004; also see
Steenkamp Beeld 28 Nov. 2003 1; Du Preez Beeld 4 Oct. 2003 1; Botha Beeld 21 Nov.
2003 13; Fitzpatrick and Louw Beeld 25 May 2004 8.
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truck to illustrate to the farming community that the attackers are in control
and that they can intimidate as they wish. The attackers do not merely
intend to kill the victims, but instead to inflict pain, humiliation and suffering,
especially on elderly people, not even sparing defenceless women and
children. In several instances victims are killed in circumstances where the
assailants have accomplished their purpose of robbing, rendering it
unnecessary to kill. The victims are usually killed, not because of resistance
offered by them, but apparently just for the sake of killing or eliminating them
as witnesses. Violence is the norm and murders are often committed with
seemingly gratuitous cruelty. If a female is present, she is usually raped
(NICOC, Status Report 1997: 4). Another indication of the excess use of
violence attached to these attacks is the fact that in 1997, 40% of the
victims were people of 60 years and above.28

6.2.2 Crime Statistics

Levels of recorded crime in South Africa began to increase in the mid-1980s

and dramatically so in the early 1990s. Expectations that violent crime would

decrease after 1994 have not materialised. While levels of recorded crime

stabilised between 1995 and 1996, crime has been increasing since then.

The anomic annual increase in the overall number of recorded crimes was

greater in 1999 than in any previous year after 1994. Violent crimes

increased at a greater rate than any other crime class over this period.

According to the latest available reliable statistics levels of recorded violent

crime continue to increase.29

In 2000, one third of all crimes recorded by the police in South Africa were

violent in nature. 30

When comparing crime figures of April 2001 to March 2002 with that of the

same period in 1994/95, the number of overall crimes increased by 20%. In

the past seven years (1994/95 to 2000/01), violent crime increased by 33%,

the highest increase in any crime category.31

28 Moolman 2000 HYPERLINK
http://www.100meQspop2.com/crimebusters/FarmMurders.htmI1 0 May 2004.

29 Schonteich and Louw 2001
HYPERLINK http://www.iss.co.za/PUBS/PAPERS/49/PAPER49.HTML 2 Apr. 2004.

30 Id. at 49.
31 Masuku 2003(3) SA Crime Quarterly 18.
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Figure 9: Percentage change in recorded crime categories 1994/5-2001/2
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The following graph shows the increase in violent crime since the inception

of the New South Africa in 1994.

Figure 10: Number of violent crimes recorded by the police 1994-2002
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33
Masuku supra note 31 at 18.
Masuku supra note 15 at 6: Interpersonal violent crime - "murder, attempted murder,
serious and common assaults, and rape"; and violent property crime - "all categories of
robbery, i.e. robbery with aggravating circumstances (armed robbery, car hijacking
etc.) and common robbery"; SAPS? HYPERLINK http://www.saps.aov.za/2 Jul.
2004.
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The only sub-category in the category under crime that did not increase

according to SAPS statistics is murder.34 The graph below shows that

"murder decreased by 18% in the past seven years and by 2% in the past

12 months". 35 Masuku points out that:

Considering that murder and attempted murder are similar types of crime, it
is unusual that one is decreasing and the other is on the increase... ..All
other violent crimes, such as attempted murder, serious assault and rape
had continued to rise.36

The following graph shows the unusual trend that reported murders are

decreasing, while attempted murder is steadily increasing.

Figure 11: Trends for murder and attempted murder recorded by the police 1994-2002

Trend~ fa mume( al'lrJ attempted mume( (eaJrrJerJ by the police, March 1994 -March 2OD2

J5JXJO

30,000

25jXJO

;0,00"

---------- -------
. Munfef

Arceo-prEd Munfef

19~

16,88.1
16,88.1

199'1118

14,489

18,159

199tN9 19991.201» )OOO'CII

25,109 :2:1,591 1/,155

29,53J 18,198 18,108

)()()1102

11,4D.5

J1)95
37

Contrary to the above figures of the Police, a recent report by the Medical

Research Council (MRC) states otherwise.38 While police crime statistics

34 McCafferty2003
HYPERLINK http://www.aunowners.ora/fs0304.htm1Mar. 2004 at 5, quoting Masuku
supra note 31.

35 Masuku supra note 31 at 19. If the figures of the police were to be accepted, it still
places South Africa's homicide rate second only to Colombia; Stoddard Pretoria News
30 Mar. 2004 9; Rense ? HYPERLINK http://www.rense.com/QeneraI39/reose.htm 8
Apr. 2004: "...Numerous experts are quoted as 'serious under reporting'"; "perhaps
these figures are concealed for political reasons"; "the reason for this under reporting
could be the desire to change the ongoing reputation of South Africa as the crime
capital of the world".

36 Masuku supra note 31 at 17-24; McCafferty supra note 16 at 3; Schonteich and Louw
2001 HYPERLINK http://www.iss.co.za/PUBS/PAPERS/49/PAPER49.HTML 2 Apr.
2004 at 3 asserts that: "by global standards, South Africa has high levels of violent
crime. In 1999, a third of all crimes recorded by the police in South Africa were violent
in nature. In the United States, which is considered to be a relatively violent society,
15% of all recorded crimes are violent, while about 6% of recorded crimes in the United
Kingdom are violent in nature".

37 SAPS Crime Information Analysis Centre 2001
HYPERLINK http://www.saps.aov.za/8crimeinfo/bulletin/942000/murder.htm 2 Jul.
2004; SAPS 2004 HYPERLINK http://www.saps.aov.za/8 crimeinfo/bulletin/ 2 Jul.
2004.
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show there were 21,683 murders in 2000, the MRC puts the figure at

32,482. The MRC's estimate is close to the figure from the Department of

Home Affairs, which is 30,068. This is a third more murders than reported by

the SAPS, a discrepancy of more than 10,000 murders.39

Unfortunately the Minister of Safety and Security placed an embargo on the

release of crime statistics and the crime statistics released by the police

have been received with great scepticism by the media, general public and

international observers.4oInter pol claimed that there were approximately

double the numbers of "murders known to police" in South Africa than the

official police statistics reveal. This is substantial, for example, while the

SAPS claims there were 26,883 murders in 1995/96, Interpol claims there

were 54,298.41

Figure 12: Numberof murders recorded per 100000of the population
2001/2002
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Interpol International Crime Statistics42

38 McCafferty 2003
HYPERLINK http://www.aunowners.ora/fs0304.htm1Mar. 2004 at 3.

39 McCafferty 2003
HYPERLINK http://www.aunowners.ora/fs0304.htm1Mar. 2004 at 3.

40 HoskenPretoria News 4 Mar.2004 1: "South Africansfeel less safe than ever despite
the fact that crime levels have dropped".; Redakteur Beeld 24 Sep. 2003 8: "Daar is een
groot fout met die regering se hantering van misdaadsyfers: pleks van demokratiese
debat aan te moedig, vereger dit die wantroue ... (die regering) probeer hard om die
syfers te gebruik om te wys dat misdaad nie so erg is nie. Vertel dit vir die miljoene
slagoffers en hulle familie en vriende. Hulle glo dit nie".; Oelofse Rapport 28 Sep. 2003 8.

41 Interpol? HYPERLINK http://www.interpoLintlPublic/Statistics/ICS/default.asp 10 Mar.
2004.

42 Interpol? HYPERLINKhttp://www.interpoLintlPublic/Statistics/lCS/default.asp10Mar.
2004.
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At a community and neighbourhood level, violent crimes are influenced by

factors such as overcrowding, poor housing design and a lack of

infrastructure and development. Most residential areas inhabited by the

poor, particularly the informal settlements, tend to be overcrowded with little

living space for individuals and families. In most of these areas, families

share stands and are without the basic amenities such as water taps, toilets,

and, in some instances, electricity. These conditions are likely to create

ongoing tensions between individuals and families and may eventually lead

to serious violent behaviour.

Poor areas also tend to lack facilities such as street lights, open routes and

well-maintained public spaces, which are essential for both the police and

the public in helping to prevent crime.63

6.2.3.8 Youthful population

There is a strong relationship between age and crime.64Studies have shown

that, as far as age is concerned, the likelihood of involvement in violent

crime increases around age 15 and remains high until the mid-30s. When

gender is also factored in, males between the ages of 15 and 25 years are

more likely to be perpetrators of violent crimes than are females.65

According to the Department of Correctional Services 2001 Annual Report,

a total of 26,682 prisoners were between the ages of 14 and 20 years (16%

of all prisoners). Considering that in the 1996 census, 10% of the population

was aged between 15 and 19 years, this suggests that this age group is

63 Masuku supra note 15 at 9-10.
64 Schonteichand Louw2001

HYPERLINK httc:/Iwww.iss.co.za/PUBS/PAPERS/49/PAPER49.HTML 2 Apr. 2004 at 5.
South Africa has a relatively youthful population. According to the last census, a third of
the South African population was under the age of 15 years, and 44% was under the
age of 20 years in 1996. The numerically largest population segments were those aged
5 to 9 years and 10 to 14 years, each of which made up almost 12% of the total
population. Over the last five years many children in the 1996 population 'bubble' of 5 to
14-year-olds will have moved into the crime prone ages of 12 to 19 years.

65 Stoddard Pretoria News 30 Mar. 2004 9: "We have a youthful population with a high
percentageof males between 16 to 25-year-oldbracket associatedwith most violent
crime".
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Given the above statistics it would be rash to claim that South Africa is not in

fact under policed.71

Whatever the reasons for the unacceptable levels of violent crime in South

Africa ultimately in terms of both international and domestic human rights

law, the South African government is responsible to take affirmative

measures of a judicial, legislative and executive nature, to:

organise the governmental apparatus and in general, all the structure
through which public power is exercised so that they are capable of
juridically ensuring the free and full enjoyment of human rights.72

The South African government further has an international legal obligation

"to take reasonable steps to prevent human rights violations" by public and

private actors. The duty to prevent includes all those means of legal,

political, administrative and cultural nature that promote the protection of

human rights and ensure that all violations are considered and treated as

illegal acts, which as such, may lead to the punishment of those responsible

and the obligation to indemnify the victims for damages.73

71 Altbeker 2001 Nedbank 155 Crime Index 2.

72Velasquez Rodriguez Case Judgement of 29 July 1988, Inter-Am. Ct. Hr. (Ser. C) NO.4
(1988) at 163.

73 Velasquez Rodriguez Case Judgement of 29 July 1988, Inter-Am. Ct. Hr. (Ser. C) NO.4
(1988) at 175.
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