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Ill 

It may seem strange, in this last third of the twentieth century, when Man is 

reaching out to the stars and is close to harnessing the might of thermonuclear 

energy for his own use, to be concerned with such an old-fashioned matter as 

whether a merchant in the interior of a continent may be given assurances that 

his goods enroute to or from a merchant in another state will not be interfered 

with or unduly taxed merely because they must cross a line which governments 

have drawn between their respective territories. 

Glassner 
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SUMMARY 

The aim of this thesis is to evaluate the place in and the role played by land-locked 

states in the international law of the sea. To that end, it is necessary to examine public 

international law in general, and the law of the sea in particular. Treaties and 

customary international law are both instrumental in shaping the law of the sea, with 

the result that the 1982 Law of the Sea Convention - which is both codificatory and 

innovative in character - is of particular importance in giving new directions to the 

traditional law of the sea whilst retaining that which is accepted as customary 

international law. In addition, the emerging newly independent states for the first time 

played an important role in international treaty law, and their influence is assessed as 

to the impact they had on the negotiations towards the emerging law of the sea. 

In evaluating land-locked states in the international law of the sea, two basic concepts 

are dealt with. In the first place, the law of the sea as part of public international law 

is examined as it evolved over many centuries to where it is today. Secondly, land

locked states are dealt with in terms of their particular problems (access to the sea, 

transit over the territory of neighbouring states, and sharing in the resources of the sea), 

but also in terms of the 'new' international law that makes allowances for disadvantaged 

states. 

The three post-World War Two conferences on the law of the sea are discussed, with 

particular emphasis on the third which (with its protracted negotiations) after nine years 

led to a convention that is, after another nine years, not yet in force. This creates its 

own set of problems, and these are discussed in terms of the status of the law of the 

sea today. 

The role of the developing states at the negotiations on the law of the sea, as well as 

their influence on the final treaty, are discussed with particular reference to land-locked 
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states in the first place, and secondly the emergence of the concept of the 'common 

heritage of mankind' as a general principle of international law. 

The problems facing land-locked states and the provisions pertaining to land-locked 

states are examined on two levels: firstly, on the level of geographical, economic and 

psychological disadvantages for these states, and secondly in terms of the provisions of 

the convention itself. The Southern African land-locked states are then discussed in 

order not only to find some common ground as far as they are concerned, but also in 

terms of possible solutions to their problems. 

Any present-day evaluation of land-locked states in the international law of the sea will 

inevitably have to consider the viability of the 1982 convention. This is done with 

reference to the present status of the convention, as well as the impact of the 

convention on future international treaty-making. The evaluation attempts to emphasise 

the non-static nature of the law of the sea in particular, and international law in general. 

In addition, the importance of regional cooperation in the future is stressed as one of 

the major factors that may alleviate some of the problems facing land-locked states, 

even in the absence of a ratified treaty. 
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PREFACE 

The purpose of this thesis is to examine the present status of the international law of 

the sea in view of the fact that the 1982 Convention on the Law of the Sea is not in 

force yet. In particular, land-locked states and their position in the law of the sea is 

discussed, not only to highlight the problems pertaining to these states, but also in an 

attempt to offer some solutions to their problems. 

The approached followed in this study is - because of the nature of the subject matter 

- multifarious and diverse. The international law of the sea is examined on historical, 

descriptive, analytical and comparative levels. Land-locked states are dealt with in a 

descriptive and factual manner. The primary sources used can be divided into two main 

categories: treaties on an international as well as a municipal level, and debates during 

the negotiations at the conferences on the law of the sea. Secondary sources used can 

be divided into three categories: the 'classics' (used mainly for historical purposes), 

descriptive ( of particular assistance in setting out the factual position of the law of the 

sea) and comparative (used for evaluating the present status of international law, 

operational norms, and possible future trends). 

The thesis is introduced by a theoretical framework in which public international law 

- and the place of the law of the sea within that framework - is discussed. Firstly, the 

historical development is traced from the early 16th century and the writings of Grotius 

and others. Secondly, the sources of international law - treaties, custom, general 

principles of law, judicial decisions and opinions, and academic writings - are discussed. 

In the third place, present trends in international law are examined. Finally, the law of 

the sea in general, and land-locked states in particular, are referred to. 

Chapter two deals with a brief survey of the history of the law of the sea, with the 

emphasis on 'modern' international law, that is from the 16th century onwards. The 

classic debate of mare libemm v mare clausum is discussed, as well as the emergence of 

accepted principles of customary international law like freedom of fishing and of navi-
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gation. Attempts at codification are examined, m particular the 1958 and 1960 

conferences on the law of the sea. 

Chapter three deals solely with the 1982 conference on the law of the sea. A fairly 

detailed overview is offered of the events leading up to the eventual start of the 

conference. The different sessions are discussed session by session for various reasons. 

In the first place, it can by itself offer an insight into the difficulties of the consensus 

procedure followed and the mechanisms of the working committees within the 

negotiations. Secondly, the different negotiating texts used at the different sessions 

indicate the major trends that emerged during the negotiations. The final act, signatories 

and ratification are discussed in terms not only of the conclusion of the protracted 

negotiations, but also in terms of the present status of the convention. 

Chapter four examines two issues. In the first place, the contnbution of land-locked 

states to the convention is discussed. It is pointed out that it is a difficult task 

separating the role of land-locked states in this regard from the other actors at the 

negotiations because of cross-cutting and overlapping interests on different issues. In 

the second place, the emergence of the concept of the 'common heritage of mankind' 

is discussed, and an attempt is made to show up the imprecisions of or 

misunderstandings surrounding the concept as a legal principle. 

Chapter five elaborates on the particular problems facing land-locked states, namely 

transit rights, economic rights, access to the living and non-living resources of the sea, 

enforcement of the convention, and settlement of disputes under the convention. The 

question of whether land-locked states are entitled to 'special privileges' because of their 

geographically disadvantaged position is also discussed. 

Chapter six evaluates the land-locked states of Southern Africa with their particular 

problems. The geographical factors such as long distances to the sea and relatively weak 

infrastructure are examined in particular. Some pointers to the future are offered in 

terms of regional cooperation to establish a network of transit systems in the future. 
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Io chapter seven the viability of the 1982 convention is discussed, as well as the impact 

of the convention (and the way of negotiation at the preceding conference) on the 

future of international law in general, and international treaty-making in particular. Io 

conclusion, some suggestions are offered concerning regional cooperation. It is 

suggested that international treaties of binding force have much to offer the parties to 

such treaties, but that self-interest of states plays an important role for such states in 

deciding whether or not to be a party to, or abide by, such treaties and their provisions. 

It is furthermore suggested that security and regional interests will ultimately play more 

of a deciding factor in such matters. Land-locked states in particular can benefit greatly 

from formal and informal interaction with their neighbours in achieving their goals. 



CHAPTER ONE: 

1 

!AND-LOCKED STATES IN THE CONTEMPORARY 

INTERNATIONAL LAW OF THE SEA 

1.1 INTRODUCTION AND STATEMENT OF THE PROBLEM 

Land-locked states are defined simply as states which do not have a seacoast1
. The 

mere fact of being land-locked brings about special problems for those states -

economic, social and political. About a fifth of all states in the world are land-locked, 

almost half of them in Africa2
• Many land-locked states are among the states identified 

as the least developed of all developing states3
, due in large part to their being 

geographically disadvantaged4
• Not only are they isolated from the main arteries of 

international communications, trade and commerce, but their geographical location also 

implies dependence on transit states5
. 

This study will attempt to shed some light on the particular problems facing land-locked 

states, and to offer some possible solutions for the future. To that end, the history of 

the law of the sea, the emergence of the principle of the 'common heritage of mankind', 

the role of the land-locked states in the deliberations of the Third United Nations 

Conference on the Law of the Sea (UNCLOS Ill), the status of the 1982 LOSC, and 

America's rejection of the convention will have to be examined. 

Article 124(1)(a) of the 1982 United Nations Convention of the Law of the Sea (LOSC) 

Sinjela AM Land-Locked States and the UNCLOS Regime New York: Oceana Publications, Inc. 1983 1. 
See 5.1 infra for a list of those states 

3 Rembe N S Africa and the International Law of the Sea Alphen aan den Rijn: Sijthoff & Noordhoff 1980 
74 

4 Some coastal states may also be classified as geographically disadvantaged, however - see 1.3.2 infra 

5 A transit state is defined as 'a State, with or without a sea-coast, situated between a land-locked State and 
the sea, through whose territory traffic in transit passes' - Article 124(1)(b) of the 1982 LOSC 
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Throughout history man has used and been involved with the sea. It is only 

comparatively recently, however, that maritime issues have been widely publicised6
• 

Less publicised - but still an important part of the maritime dimension - are bilateral 

and multilateral issues such as the establishment of rules and standards for controlling 

pollution, access to the sea for land-locked states, vessel designs, and the routing of 

ships in congested or vulnerable sea areas. While many of those issues are handled at 

a technical level they can from time to time become highly politicised when linked with 

other policy areas7
• 

That is not to say that the law of the sea is a new phenomenon. Centuries before the 

birth of Christ there had already been disputes concerning the seas8
• However, the 

emphasis on particular problem areas has changed greatly. Whereas issues such as 

piracy, the levying of tolls on passing vessels, the salute to warships at sea, and the 

debate between the freedoms of the seas and jurisdiction over certain areas of the seas9 

had been major areas of concern in earlier centuries, only the latter still remains an 

issue at present. 

Four general reasons may be offered for the increased importance of maritime issues 

in international relations since the early 1960s. In the first place, the growing number 

of fisheries disputes from the late 1950s onwards10 reflected greater world fishing 

operations than ever before, with the corresponding dissatisfaction of coastal states with 

6 Through a variety of events such as maritime boundary disputes. fisheries conflicts. major oil tanker 
accidents and pollution in general (for example the aftermath of the 1991 Gulf War) 

7 
Barston R P and Birnie P W 'Introduction' in The Maritime Dimension edited by Barston R P and Birnie 
P London: George Allen & Unwin 1980 1 

8 See 2.1 infra 

9 See 2.2 infra 

10 See 2.6.3 infra 
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the ineffectiveness of international fisheries organisations at establishing acceptable 

catch limits and conseJVation regulations11
• In response to those and other pressures 

celand became the first of the Scandinavian states to challenge the traditional fisheries 

limits12 by declaring a 50-mile limit in July 1971, which was implemented in September 

1972 and subsequently extended to 200 miles13
. The Icelandic action14 seJVed as a 

catalyst on the law of the sea debate over maritime limits15
. For the UK the loss of 

access to the Icelandic waters meant that fisheries questions would remain high on the 

agenda of British foreign policy16
. 

A second reason lies in the impact of marine technology on scientific research and 

exploration. In the offshore context, technological advances during the early 1960s 

made possible the exploration and exploitation of gas, oil and other resources in 

commercial quantities, considerably beyond previously known limits. The prospect of 

rich offshore resources forced states to show a growing interest in and stake competing 

claims to areas of the ocean which previously might have been the subject of little 

economic or scientific interest17
. 

11 By the mid-1960s world fish production had more than doubled to 67 million metric tons, of which an 
ever-growing percentage was used for animal protein and industrial requirements. Increased cathces were 
made possible by rapid advances in marine acoustic technology, net design. and the replacement of ageing 
vessels. Furthermore, the development of large mobile factory fleets. particularly by the USSR and Japan, 
operating at considerable distances from home bases and able to stay away for several months, exacerbated 
the problem of overfishing and made international regulation more difficult. In addition, a number of states 
bordering on the North Sea began to switch their fishing operations to the distant water ground off Iceland 
and the Barents Sea as the North Sea became less profitable - see Barston and Birnie 7 1 

12 See 2.6.2.5 infra 

13 That Jed to the Anglo Icelandic Fisheries Dispute (the third of the 'Anglo-Iceland Cod Wars' after 1945) with 
serious implications for the management of fisheries in the North Atlantic - see Barston and Birnie 7 2 

14 Along with that of Canada, which the previous year had established a 100-mile Arctic waters pollution zone 

15 By that action Iceland had joined the minority group of mostly Latin American states claiming 200-mile 
limits - a decision the European states in particular could not ignore 

16 And for the European Economic Community (EEC) a subject of controversy - see Barston and Birnie 7 2 

17 As a result an additional range of boundary disputes - in such areas as the Aegean, the South China Sea 
and off the Falkland Islands - was added to international relations during a period of political and legal 
uncertainty 



4 

In the third place, marine environmental issues came to receive considerable attention. 

After the 1960 Geneva Conference on the Law of the Sea the number of international 

environmental conventions steadily grew to cover such aspects as land-based sources of 

pollution18
, dumping19 and pollution from ships20

• However, the gap between the 

purposes of such conventions and international practice remains wide21
, with the 

resultant problems of poorly enforced conventions and the technical difficulties of 

dealing with large oil spills, as well as human error22
• 

In the fourth place, there was the increased military uses of the oceans. For the major 

naval powers, the development of submarine launched ballistic missiles meant an 

enhanced interest in strategic sea routes, long-range operations and the acquisition of 

naval intelligence23
• Conventional naval power has since the 1970s become more 

important as a means of establishing claims to and monitoring maritime boundaries, as 

well as in minor power conflict. However, the rapid changes in international relations 

and the concomitant arms reduction in the course of 1991 may well diminish the 

influence of that as a real factor. 

The sea abounds with resources ranging from marine life to minerals and hydrocarbons. 

There is enough wealth in and underneath the sea to provide for all of mankind. What 

18 
The 1974 Paris Convention for the Prevention of Marine Pollution from Land-based Sources - see Harris 
DJ Cases and Materials on International Law 3rd ed London: Sweet & Maxwell 1983 341 

19 

20 

21 

1972 Oslo Convention for the Prevention of Marine Pollution by Dumping from Ships and Aircraft and 
the 1972 London Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other 
Matter at Sea • see Harris 18 340 . 

See 1.2.3.2.2.2 infra and the work of the 1954 and 1973 Inter-Governmental Maritime Consultative 
Organisation (IMCO) 

As illustrated by continuing large-scale pollution from vessels. A succession of tanker accidents after the 
To"ey Canyon, blow-out incidents such as Ekofisk in the North Sea and 1.xtoc in the Gul f of Mexico, and 
deliberate pollution such as caused by Iraq in the 1991 Gulf War has served to dramatise the environmental 
issues at stake 

22 Barston and Birnie 7 2/3 

23 
At UNCLOS III those factors have been at least one of the main sets of considerations shaping the 
approach of the major naval powers to questions such as access through straits for civil and military vessels 
and the freedom to conduct marine scientific research 
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is needed, however, is an organised system for exploring and exploiting it and equitably 

sharing in its benefits. Besides material wealth, the seas also perform other important 

functions for mankind: not only are they the 'highways of the world' linking continents 

together, but they also provide opportunities for scientific research24
• 

Traditionally, maritime issues have been handled by states and private interests on an 

ad hoc basis through bilateral international agreements on specialised areas25
• After 

the Second World War three - at times conflicting - management trends emerged: the 

continued extension of national jurisdiction beyond the three-mile limit26
, the 

emergence of regional institutions, and the work of the United Nations (UN)27
. 

Regional cooperation has taken place in the fisheries and pollution sector8 as states 

recognised and accepted the need for international regulation. However, regional 

intergovernmental fisheries organisations have achieved only modest results29
• In 

addition, scientific advice had been institutionally located outside the commissions30
. 

Other problems, such as different national legal systems and resource requirements, 

have also limited progress in fisheries management as well as in other sectors such as 

the control of marine pollution. 

A further constraint on regional cooperation bad been the post-Second World War 

East-West political division. However, with the easing of German problems in the early 

1970s and the US-USSR detente at the time, a number of East-West agreements were 

24 
Sinjela 2 6 

25 See 2.5.4 infra 

26 

27 

28 

29 

Either unil aterally or by international agreement 

Through its agencies like the Food and Agricultural Organization (FAO), IMCO and the United Nations 
Educational, Scientific and Cultural Organization (UNESCO), periodic confe rences and codification of 
legal practice 

Through for example the North East Atlantic Fisheries Commission (NEAFC), the European Fisheries 
Convention and environmental conventions such as those of Barcelona and Paris - see 2.5.4 infra 

Mainly because individual member states have been unwilling to transfer sufficient political power to the 
commissions 

30 
As in the case of NEAFC 
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made possible31
• Today the situation is even more fluid, and it is submitted that 

regional cooperation on law of the sea issues will feature strongly in future32
• 

Within the UN framework the approach to managing international maritime questions 

has similarly been on an ad hoc basis33
. The overall lack of coordination resulted in 

a duplication of effort and limited strategic planning. The Maltese proposal34 was the 

first real step towards organising the oceans35
• 

The discussions and negotiations at UNCLOS III have revealed widely differing 

conceptions of the form of maritime control for coastal jurisdiction in the exclusive 

economic zone, the outer limit of the continental shelf, and the high seas, as well as the 

rights of land-locked and geographically disadvantaged states. However, the biggest 

problem was the issue of the seabed regime beyond the outer limit of national 

jurisdiction. For many states the seabed resources beyond the economic zone were 

regarded as the 'common heritage of mankind'. The concept eventually became 

incorporated in the wider demands of the developing states - intensified by the energy 

crisis of the early 1970s - for a New International Economic Order (NIEO) put forward 

at the sixth and seventh special sessions of the General Assembly36
• Others - such as 

the US - accepted the general concept that the international community - and in 

particular the poorer members - should benefit from the resources of the deep seabed 

area, but argued nevertheless that that should not be at the cost of unduly restricting 

access to seabed resources. 

31 For example, after the recognition of the Gennan Democratic Republic the Baltic riparian states met in 
Gdansk in June 1973 to conclude the Gdansk Convention on fishing and conservation in the Gulf of 
Finland, Botnia and the Baltic 

32 See 7.2 infra 

33 For example, the International Oceanographic Commission (IOC) located within UNESCO, and fisheries 
handled by the FAO. IMCO was not operative until 1958 

34 See 3.2 infra 

35 See Barston and Birnie 7 4/5 

36 See 4.3 infra. Barston and Birnie 7 5/6, Erasmus M G 77ie New lntemaJional Economic Order and 
/ntemaJional Organizations Frankfurt/Main: Haag und Herchen 1979 51 
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The conflict over the seabed issue - in particular the issue areas of the international 

economy such as trade, commodity price, and technology transfer - became increasingly 

more emotive and less easy to isolate and deal with in a self-contained manner. Thus 

the conflict served to highlight the gap between the advanced industrialised states and 

the developing states. In addition, delay in reaching a generally accepted outcome on 

the seabed issue posed for UNCWS III the problem that one issue area might be used 

to reopen the previously negotiated package deal on other regimes37
• 

A number of aspects of the major regime proposals discussed at UNCLOS III have been 

assimilated into state practice, with some national variations. The continued absence, 

however, of an overall regime for the sea which has wide acceptance means that 

maritime issues such as coastal state powers and the extent of the territorial sea may 

continue to be important sources of conflict and instability in the international 

system 38
. 

Apart from the aspect of legal uncertainty, a number of contemporary developments in 

three main areas - security, threats to the marine environment, and the search for new 

resources - will also make it likely that maritime issues remain significant sources of 

international tension. As already noted, the increased use of the sea for a variety of 

foreign policy and security purposes will place an enhanced requirement on maritime 

derived intelligence, marine scientific research, and the capability to deploy in order to 

deter, weaken or defeat other actors. Thus issues connected with access (for example, 

through territorial seas and straits), seabed installations, acoustic detection and the 

acquisition of maritime territory may come to feature frequently in interstate disputes. 

In the second area - the marine environment - the growth of a network of heavily used 

main and feeder tank routes to supply the oil requirements of the major industrialised 

states and other users has made a number of traditional strategic routes (such as the 

Malacca Straits and the English Channel, as well as several new areas such as those in 

the Caribbean) vulnerable to shipping accidents and pollution. Also in the field of 

37 Barston and Birnie 7 6 

38 Ibid 
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shipping, the trend of dumping industrial waste at sea and transporting waste 

by-products (such as spent nuclear fuel) to receiving states for reprocessing, has become 

a source of controversy as transnational environmental groups and bordering coastal 

states seek to limit the practice. Finally there are those problems which are likely to 

stem from what might be called the quest for maritime territory, as states show renewed 

interest in establishing claims to possible resources. Recent technological advances in 

- for example - offshore installation design, artificial islands, ocean data acquisition 

systems, and sensing of the earth's resources by satellite - are beginning to extend 

significantly the range of civil and military exploration and inquiry. Those 

developments, along with those referred to above, will no doubt generate new, and at 

times critical, issue areas for the maritime dimension of international relations as the 

sea is explored and used within and beyond the limits of technology39
• 

All of the above serve to indicate the problems relating to the sea in general. The 

issues surrounding land-locked states form but a relatively small part of the law of the 

sea when seen in perspective, but a very important part nonetheless for the states so 

affected by their geographical location ( something which they have no control over). 

Land-locked states face particular problems in terms of guaranteed access to the sea 

through or over transit states, to the living resources of the sea, and to the mineral 

resources of the sea. Furthermore, there are problems pertaining to the rights of free 

transit, the right to fly a flag, rights of navigation, the regime to be applied in ports, and 

the preservation of existing agreements. In addition, there are the economic problems 

facing land-locked states by virtue of the fact that they are land-locked. Those are the 

real issues which are the main concern of this study4°. 

The three issues of access to the sea, to the living resources of the sea, and to the 

mineral resources of the sea are closely interlinked, because paramount to the 

participation of land-locked states in the exploration and exploitation of the ocean's 

39 Barston and Birnie 7 6(7 

40 See 1.3 infra 
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resources is their 'right' of access to and from the sea. The historic position for 

land-locked states had been that the right of transit to and from the sea is a 

fundamental right of sovereign states, and not a conditional privilege. The issue of 

whether access to the sea for land-locked states is a 'right' or merely a privilege was 

finally settled by the 1958 Geneva Convention on the High Seas in favour of a right. 

However, that right was qualified by the provision that an agreement should be reached 

with transit states before the right of access is recognised. Furthermore, the right of 

access was also conditioned by the requirement that a land-locked state grant its transit 

state(s) a reciprocal right of transit. (If the transit state had no need of access through 

the land-locked state the issue was unresolved whether such a state therefore could 

withhold the right of transit from the land-locked state in question.) On the question 

of access there was little change from 1958 to the 1982 LOSC, with the result that on 

that issue land-locked states are in effect no better off than in 1921 with the Barcelona 

Conventions41
. 

As far as the economic problems of land-locked states are concerned, it was pointed out 

before that developing land-locked states in particular had been identified as some of 

the poorest states in the world. There are various reasons for that, inter alia that 

because of their geographical disadvantage relative to coastal states they face additional 

tariffs and duties on the transit of goods. They also face high transport costs to have 

their goods delivered to and from the sea. Furthermore, they do not have ready access 

to the living resources of the sea, which they can well do with to supplement their food 

stocks. 

Still on economic issues, it is debatable whether many land-locked states possess the 

financial abilities to avail themselves of the opportunities of deep seabed mining. 

However, the acceptance of the concept of the 'common heritage of mankind' as a 

general principle together with the provisions of the 1982 LOSC on that issue should 

guarantee that right42
• 

41 For a full discussion of the above issues, see 2.5.4, 2.6.2.6.2 and 3.4 infra 

42 See 4.3 infra 
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There are also psycholgical problems facing land-locked states in the sense that they 

know that they are dependent on transit states for access through their territory. 

Land-locked states are thus aware that they have to ensure good relationships with the 

governments of transit states in order to assure access and reasonable tariffs and duties. 

In addition, they also know that, in the absence of any treaty to the contrary, such 

'rights' can easily be denied them at short notice. It is also not merely the taking away 

of such 'rights': in many cases the transit state could cause problems for a land-locked 

state by merely delaying traffic at border posts or levying unreasonable duties. These 

are hard realities that land-locked states have to face ( as Botswana and Lesotho can 

bear out, as will be discussed later). 

This study will also examine the 1982 LOSC on several levels. In the first place, the 

convention is not in force yet ( and there is even doubt whether it will ever enter into 

force). That poses questions as to the legal status of the LOSC. Secondly, there is the 

issue of customary international law, and the question of whether certain provisions of 

the LOSC have attained customary law status or not. Finally, there is the question as 

to the future of the law of the sea in general, but in particular also as it affects 

land-locked states. The alternatives to the LOSC will be discussed, with special 

reference to Southern African land-locked states. To that end, regionalism in 

present-day international law will have to examined. 

In stating the problem it should thus be clear that the problems of land-locked states 

cannot be seen in isolation from the wider issues concerning the law of the sea. It is 

therefore necessary in this study to not only concentrate on land-locked states, but also 

on issues such as customary international law, treaty law (in particular the present status 

but also the future of the 1982 LOSC), and decisions of the ICJ. In addition, it is 

necessary to take a close look at the concept of the 'common heritage of mankind'. It 

should be quite clear that UNCLOS III faced a completely different set of actors than 

those participating at the 1958 and 1960 Geneva Conferences on the Law of the Sea. 

The developing states had come to stay, and would play an important role in the 

eventual outcome of the 1982 LOSC. Finally, the fact that the 1982 LOSC is not in 
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force yet poses its own set of questions, and alternative courses of action regarding the 

treaty will have to be examined. 

1.2 

1.2.1 

PUBLIC INTERNATIONAL I.AW 

INTRODUCTION 

In the long march of mankind from the cave to the computer a central role has always 

been played by the idea of law - the idea that order is necessary and chaos inimical to 

a just and stable existence. Every society whether it be large or small, powerful or weak, 

has created for itself a framework of principles within which to develop43
• 

Law consists of a series of rules regulating behaviour within a society. Similarly, public 

international law is the system of law which governs relations between states44
• 

The rules of international law should be distinguished from so-called international 

comity45
, as well as international morality46

• 

During the 17th and 18th centuries the law of nations ( as it was known) was an aspect 

of philosophy, which located general principles of conduct in man's nature and 

identified them as 'general principles of law'47
. The 'fathers' of modern international 

43 

44 

45 

Shaw M N lnternatwnal Law 2nd ed Cambridge: Grotius Publications Limited 1986 1 

Akehurst MA Modem Introductwn to International Law 2nd ed London: George Allen and Unwin Ltd 1971 
9. For the purposes of this study it is unnecessary to dwell on the age-old question 'Is international law 
really law?' - on that see Akehurst op cit 9-22, Carty A The decay of international law? Manchester: 
Manchester University Press 1986 1, Hosten W J, Edwards AB, Nathan C and Bosman F Introduction to 
South African Law and Legal Theory Durban: Butterworth 1983 828-830, Shaw 43 4. Instead, it will be 
assumed that international law is indeed law 

Practices such as saluting the flags of foreign warships at sea, which are adhered to because of courtesy and 
are not regarded as legally binding - see Brownlie I Principles of Public Intematwnal Law 4th ed Oxford: 
Oarendon Press 1990 29, Hosten et al 44 831. Shaw 43 4 

46 See Akehurst 44 1, Shaw 43 4 

47 O'Connell D P Internatwnal Law for Students London: Stevens & Sons 1971 3 
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law48 devised systems of law on the basis of concepts that are universal because they 

were essential for the achievement of justice. 'The result was an intellectual 

construction, quite specific in its details but consisting in logical applications of these 

concepts to actual situations, such as diplomatic immunity, performance of treaties, 

freedom of the seas and acquisition and loss of territory'49
• 

In the 18th century Vattel was instrumental in advocating that law was a matter of the 

exercise of the sovereign will, whereby states freely consent to specific rules. However, 

the philosophical basis for that general will 'vanished in the nineteenth century, 

whereupon there was no support for a system of international law other than the 

supposition of unanimous agreement'50
. 

That brought about the reliance upon state practice as the basis of international law. 

However, contemporary international law - confronted with the problems of 

contradictory and divergent policies of states respecting international law - tends to 

return once more to the 17th century view of positive law as the embodiment of general 

principles of justice51
• 

It must not be thought, however, that the practices of States are becoming irrelevant: 

international law must be an effective adjunct of diplomacy; and, even if its ultimate 

principles reside in the purely intellectual sphere, the rules whereby those principles are 

translated into the realm of behaviour must constantly be verified against diplomatic 

reality. Toe content of international law is thus highly fluid, and theory and practice, the 

intellectual and the pragmatic, constantly interweave. This makes the subject more 

challenging than most branches of law, and it implies that the international lawyer should 

have a developed sense of political reality as well as a philosophical conviction. It also 

48 Grotius, Pufendorf and Suarez - see O'Connell 47 3 

49 O'Connell 47 3 

50 O'Connell 47 3. See also Shaw 43 10 for the doctrine of consensus 

51 Carty 44 1, O'Connell 47 4 



follows that the rules of international law are technically complex and require skill in 

their elaboration52
• 

13 

Juristic logic and state practice are, however, insufficient to promote rules of law which 

are adequate to deal with the problems of modern international society. The emphasis 

is currently shifting towards multilateral treaty-making. The 1982 LOSC is a prime 

example in that regard. 

1.2.2 TI-IE HISTORICAL DEVELOPMENT OF PUBLIC INTERNATIONAL 

LAW 

Even though it is generally agreed53 that the modern international system originated 

in the 16th century, certain of the basic concepts of international law date back to the 

earliest days of civilisation. For example, one of the earliest known treaties concerned 

the establishment of a boundary between Lagash and Umma at around 2100 Bc54
• A 

treaty was also concluded between Ramses II of Egypt and the King of the Hittites for 

the establishment of eternal peace and brotherhood55
• Since that time many 

agreements between the rival Middle Eastern powers were concluded56
• 

In ancient Israel there was a universal ethical stance concerning warfare and a demand 

for justice and a fair system of law founded upon strict morality57
• 

52 O'Connell 47 4 

53 See Akehurst 44 23, Hosten et al 44 832, Shaw 43 21 

54 Shaw 43 13 

55 
Ibid 

56 Akehurst 44 23, Shaw 43 13/14 

57 Shaw 43 13 
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Even before the birth of Christ, the civilisations in the Far East, India and China 

developed rules displaying morality, generosity and harmony in relations between the 

different parts. However, the predominant approach of ancient civilisations was 

geographically and culturally restricted, and the most important parallel to modern 

international law was the existence of certain ideals (such as the sanctity of treaties), 

which continues to the present58
. 

The era of classical Greece brought about their system of city-states and colonies59
• 

Numerous treaties linked the city-states together in a network of commercial and 

political associations. However, those of different origin 'were barbarians not deemed 

worthy of association'60
. 

The Romans had a great respect for organisation and the law. They _distinguished 

between ius civile61 and ius gentium62
• Eventually the ius gentium became the common 

law of the Roman Empire and was deemed to be of universal application63
• Certain 

Roman philosophers incorporated the Greek idea of 'natural law' into their own legal 

theories, often as a kind of justification of the ius gentium, which was deemed to 

enshrine rational principles common to all civilised nations. However, the law of nature 

was held to have an existence over and above that of the ius gentium. All those rules 

of Roman law were later codified in the Corpus Juris Civilis, completed in 534 AD64
• 

The Islamic approach to international relations and law evolved as a result of hostility 

towards the non-Moslem world and the concept of unity between Moslem states. 

58 Akehurst 44 23, Shaw 43 13 

59 Akehurst 44 23, Shaw 43 14 

60 Shaw 43 14/15 

61 Applicable only to Roman citizens 

62 Rules to govern the relations between foreigners, and between foreigners and citizens 

63 Shaw 43 15/16 

64 Shaw 43 16 
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Generally, humane rules of warfare were developed. After the consolidation of power, 

norms governing conduct with non-Moslem states began to develop. Diplomatic rules 

were founded upon notions of hospitality and safety, while rules governing international 

agreements grew out of the concept of respecting promises made65
• 

1.2.3 PRESENT PUBLIC INTERNATIONAL LAW 

1.2.3.1 INTRODUCTION 

Public International Law in the present century had to a large extent been influenced 

by the First and Second World Wars, and the subsequent establishment of the League 

of Nations and subsequently the UN. The Second World War in particular brought 

about drastic changes as far as human rights issues were concerned. 

Present-day Public International Law has to cope with a wide range of issues such as 

nuclear technology, environmental issues, the law of the sea ( and in particular deep 

seabed mining), international labour law, international trade, outer space exploration, 

and the 'common heritage of mankind'. The emergence of many newly-independent 

states during the past three decades has brought about many new actors in the 

international law arena, with a consequent decline in the 'Eurocentric' emphasis in 

thinking on international issues. International law today is no longer exclusively 

concerned with issues relating to the territory or jurisdiction of states, but with the 

specialised problems of contemporary society as a whole. 

65 Such as the rules that both parties to a Jaw suit must be heard, or that one cannot be a judge in his own 
cause. or that a special law derogates from a general law - O'Connell 47 6 
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1.2.3.2 SOURCES OF PUBLIC INTERNATIONAL LAW 

1.2.3.2.1 INTRODUCTION 

Many writes distinguish between formal sources66 and material sources67 of law. 

Because of the lack of a constitutional machinery for law-making in international law68 

that distinction between the two sources is more difficult to maintain in international 

law than in municipal law. That focuses attention on the sources of international law 

- evidence of the exisence of consensus among states concerning particular rules or 

practices. That may take the form of decisions of the International Court of Justice 

(ICJ), resolutions of the UN General Assembly, or treaties. 

Moreover, there is a process of interaction which gives these evidences a status 

somewhat higher than mere 'material sources'. Thus neither an unratified treaty nor a 

report of the International Law Commission to the General Assembly has any binding 

force either in the law of treaties or otherwise. However, such instruments stand as 

candidates for public reaction, approving or not, as the case may be: they may stand for 

a threshold of consensus and confront states in a significant wayfFJ. 

1.2.3.2.2 TREATIES 

1.2.3.2.2.1 GENERAL 

Article 38(1 )(a) of the Statute of the ICJ provides that 'international conventions, 

66 Those legal procedures and methods for the creation of rules of general application which are legally 
binding on the addressees - see Brownlie 45 1 

67 Providing evidence of the existence of rules which (when proved) have the status of legally binding rules 
of general application - Brownlie 45 1 

68 See Brownlie 45 1/2, Shaw 43 58/59 

69 Brownlie 45 2 
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whether general or particular, establishing rules expressly recognized by the contesting 

States' will form one of the sources of international law70
. 

Treaties ( or international conventions) are contracts by which the parties agree to 

certain undertakings. They may, however, be evidence of a practice ( and hence of 

customary law) and their provisions may become customary international law by virtue 

of a general conviction that they oblige all states, even non-participating states71
• That 

is the distinction often drawn between 'law-making' treaties72 and other treaties73
• 

'Law-making' treaties create legal obligations, the observance of which does not dissolve 

the treaty obligation74
. 'Law-making' treaties create general norms for the future 

conduct of the parties in terms of legal propositions, and the obligations are basically 

the same for all parties. Such treaties are in principle binding only on parties, but the 

number of parties, the explicit acceptance of rules of law, and sometimes the declaratory 

nature of the provisions produce a strong law-creating effect ( at least as strong as the 

general practice75 considered sufficient to support a customary rule)76
• By their 

conduct non-parties may accept the provisions of a multilateral convention as 

70 Brownlie 45 3, Grenville J A S The Major lntemaJional TreaJies 1914-1945 London: Methuen 1987 4, 
O'Connell 47 10, Shaw 43 77 

71 Shaw 43 78(79. For definitions and the different names given to treaties, see Grenville 70 6-8 

72 The 1856 Paris Declaration on neutrality in maritime warfare, the 1899 and 1907 Hague Conventions on 
the law of war and neutrality, and the Geneva Red Cross Conventions are - in respect of some of their 
provisions at least - of a law-making character - see Brownlie 45 12, O'Connell 47 10, Shaw 43 78(79 

73 See Akehurst 44 38/39, Brownlie 45 13/14 

74 Thus a treaty for the joint carrying out of a single enterprise is not law-making, since fulfilment of its 
objects will terminate the obligation - Brownlie 45 12 

75 See 3.3.13 infra 

76 Brownlie 45 12 
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representing general international lawn. Even an unratified treaty may be regarded 

as evidence of generally accepted rules (at least in the short run )78
• 

Some treaties are merely declaratory of international law, and are entered into simply 

to reinforce a principle which may be in danger of erosion79
• Other treaties may 

explain or place beyond doubt the interpretation of a customary rule of law80. 

However, even if provisions of a treaty become new principles or rules of customary 

international law, the customary norms retain a separate identity ( even if the two norms 

appear identical in content)81. 

There is another sense in which treaties are said to be 'law-making' or legislative. 

Multilateral conventions are entered into for a variety of important economic, political 

and administrative reasons, and they create a technical regime of complicated rules 

between many - and in some cases, all - states. They are in that respect analogous to 

legislative enactments in the domestic sphere82
. 

n 

78 

79 

That had been the case with the 1907 Hague Convention IV and the rules annexed relating to warfare - see 
Brownlie 45 12 

See the Nonh Sea Continental Shelf cases (2.6.3 infra) and Brownlie 45 12 

For example, in 1871 the Declaration of London proclaimed that it is an es.sential principle of the law of 
nations that states cannot disengage themselves from a treaty or modify its stipulations without the consent 
of the contracting parties - see O'Connell 47 10 

80 O'Connell 47 10 

81 Brownlie 45 13 

82 For example, the regimes of international postage. telegraph, radio frequency, and aerial navigation are 
universal, and the relevant treaty provisions are in reality rules of international Jaw. But it is important to 
remember that they are such by virtue of universal participation in the regime and not by virtue of th e 
supervening authority of the rule - see Grenville 70 5, O'Connell 47 10/11 
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Treaties other than 'law-making' treaties (such as bilateral treaties) may provide 

evidence of customary rules, and there is in fact no clear distinction between 

'law-making' treaties and others83
. 

The conclusions of international conferences84 may likewise be a form of multilateral 

treaties. Even before the necessary ratifications have been received, a convention 

embodied in a 'Final Act' and expressed as a codification of existing principles may be 

of importance85
• 

Resolutions of the UN General Assembly - although strictly speaking not treaties - are 

in general not binding on member states. However, when they are concerned . with 

general norms of international law, acceptance by a majority vote constitutes evidence 

of the opinions of governments in the widest fontm for the expression of such opinions. 

Even when they are framed as general principles, resolutions of that kind provide a basis 

for the progressive development of international law and speedy consolidation of 

customary rules86
• 

Soni87 opines that treaties are not only the chief source of international law, but also 

a prime form of control. 'In other words, and quite simply, the law works through the 

form of agreed conduct expoused in treaty terms'88
. 

83 For example, if bilateral treaties on extradition are habitually framed in the same way, a court may regard 
the usual form as the law even in the ahsence of a treaty obligation - see Brownlie 45 13/14 

84 Usually termed the 'Final Act' - see for example the 1982 LOSC 

85 See Brownlie 45 14 

86 Examples of important 'law-making' resolutions are the 'Resolution on Prohibition of the Use of Nuclear 
Weapons for War Purposes' [General Assembly Resolution 1653 (XVI)] and the 'Declaration on Permanent 
Sovereignty over Natural Resources' (General Assembly Resolution 1803 (XVIl)] - see Brownlie 45 14/15. 
See also 4.3 infra for the principle of the 'common heritage of mankind' 

87 Soni R Control of Marine Pollution in IntemaJional Law unpublished ll D thesis Pretoria: University of 
South Africa 1980 85 

88 Soni 87 85. Writers like Brownlie (45 11) may disagree with this, however. in favour of custom 
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There may be various reasons for that. In the first place, Akehurst notes that treaties 

are of growing importance in international law because of modern technology, 

communications and trade which have made states more interdependent than ever 

before, and also more willing to accept rules on a vast range of problems of common 

concern89
. The rules in question are usually laid down in treaties, with the resultant 

expansion in international law. 

Furthermore, because treaties are the major instruments of cooperation in international 

relations, and because cooperation often involves change in the relative positions of the 

states involved90
, treaties are often an instrument of change. 

Akehurst furthermore notes that to some extent treaties have begun to repface 

customary international law. Where there is agreement about the rules of customary 

law, they are codified by treaty. Where there is disagreement or uncertainty, states tend 

to settle disputes by ad hoc compromises - which may also take the form of treaties91
• 

A treaty is concluded when signed, but where ratification is necessary it becomes 

binding only when ratified92
. 

1.2.3.2.2.2 TREATIES COVERING THE INIERNA TIONAL LAW OF THE SEA 

Singh93 distinguishes between the following categories: navigation, safety at ea, 

maritime law, and training, employment, welfare and the environment. Chapter Two 

89 
Such as extradition of criminals, safety regulations for ships and aircraft , economic aid, copyright, and 
standardisation of road signs - see Akehurst 44 39 

90 
For example, foreign aid by wealthy states to poor states - see Akehurst 44 39 

91 
Akehurst 44 39, Grenville J AS and Wasserstein B The Major International Treaties Since 1945 Lorudon: 
Methuen 1987 1 

92 
Grenville 70 8, Grenville and Wasserstein 91 11/12. An example of the former (signature only) was the 
1939 Anglo-Polish Treaty of Alliance, while a prime example of the latter (signature and ratification) is the 
1982 LOSC. See also Grenville and Wasserstein 91 11 for the 1971 Falklands exchange of notes 

93 
Singh N International Mari.time Law Conventions Vol 4 London: Stevens & Sons 1983 
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of this study offers a detailed overview of the treaties on the law of the sea; here it will 

suffice merely to list some of the most important modern-day treaties as far as the law 

of the sea is concerned: 

1 The 1921 Barcelona Declaration Recognizing the Right to Flag of States having 

no Sea-coast94
. 

2 The 1921 Barcelona Convention and Statute on Freedom of Transit95• 

3 The 1921 Barcelona International Convention and Statute concerning the 

Regime of Navigable Waterways of International Concern96
. 

4 The 1923 Geneva Convention and Statute on the International Regime of 

Maritime Ports97
. 

5 The 'Laws of Maritime Jurisdiction in Times of Peace' adopted by the 1926 

Vienna Conference of the International Law Association98
. 

6 The declaration following the 1927 Lausanne Conference of the Institute of 

International Law99
. 

94 
20 April 1921 - see Singh 93 2918 

95 
20 April 1921 - see Singh 93 2931 

96 20 April 1921 - see Singh 93 2938 

97 9 December 1923 - see Singh 93 2920 

98 

99 

Article 1 of the draft stated that 'for the purpose of securing the fullest use of the seas, all States and their 
subjects shall enjoy absolute liberty and equality of navigation, transport, communications, industry and 
science in and on the seas'. Article 13 provided that 'no State or group of States may claim any right of 
sovereignty, privilege or prerogative over any portion of the high seas or place any obstacle to the free and 
full use of the seas.' 

It provided: 'The principle of the freedom of the sea implies the following consequences: (1) freedom of 
navigation on the high seas, subject to the exclusive control in the absence of a convention to the contrary, 
of the State whose flag is carried by the vessel ; (2) freedom of fisheries on the high seas, subject to the 
same control; (3) freedom to lay submarine cables on the high seas; (4) freedom of aerial circulation over 
the high seas'. 



22 

7 The 1930 draft convention on 'The Legal Status of the Territorial Sea'100
• 

8 The 1948 London Convention 101
. 

9 The 1954 International Convention for the Prevention of Pollution of the Sea by 

on102_ 

10 The 1958 Geneva Conventions, namely the Convention on the Territorial Sea 

and the Contiguous Zone, Convention on the High Seas, Convention on Fishing 

and Conservation of the Living Resources of the High Seas, and Convention on 

the Continental Shelf03
. 

11 The 1965 Convention on Transit Trade of Land-Locked States104
• 

12 The 1982 United Nations Convention on the Law of the Sea105
. 

100 
Prepared by the 'Committee of Experts for the Progressive Codification of International Law' for the 1930 
Hague Conference · see Colombos C J The International Law of the Sea 5th ed London: Longmans 1962 
22 

101 See Colombos 100 338-340 

102 Concluded in 1954, entered into force in 1958. amended in 1962, 1969 and 1971, and later replaced by the 
1973 International Convention for the Prevention of Pollution from Ships • see Harris 18 339 

103 
29 April 1958 • see Singh 93 2625-2646. To those was added the Optional Protocol of Signature 
Concerning the Compulsory Settlement of Disputes by the International Court of Justice which entered 
into force in 1962 · Erasmus G 'Dispute settlement in the law of the sea' in 171e Law of the Sea edited by 
Bennett T W et al Cape Town: Juta & Co, Ltd 1986 18 

104 8 July 1965 · see Bowett D W The Law of the Sea Manchester: Manchester University Press 1967 52, Harris 
18 321, and 1.3.4 infra 

105 See 3.3 infra 
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1.2.3.2.2.3 CONCLUSION 

Pacta sunt servanda (agreements must be kept) has long been recognised as a 

fundamental principle of international law106
. However, it begs the question: why the 

belief in treaties, especially after many instances of disillusionment? 107 It is because 

treaties reduce uncertainties and promote reciprocal relationships, and because the 

interdependence of states continues to make treaties an indispensable feature of the 

conduct of international relations108
. Furthermore - of particular importance after the 

Second World War and the era of 'colonialism' - international treaties are concluded 

between states, and thus presuppose their existence. 

In addition, the increase in the number of treaties since the Second World War can be 

attributed to the fact that there are more sovereign states than ever before109
, that 

there are now many international organisations which sign treaties the same way states 

do110
, and that 'modern' treaties have been increasingly concerned with economic, 

social and ecological questions111
• 

The alternative to imperfect agreements is either anarchy or complete uncertainty. 

Treaties do not by themselves assure peace and security, but far more often than not 

they have contributed to stability for a measurable and worthwhile period of years. The 

spectacular instances where they have become instruments of aggression should therefore 

not blind us to the utility of treaties in general112
• 

106 Grenville and Wasserstein 91 1 

107 See Grenville 70 1-4 for examples 

108 Grenville 70 4/5 

109 See for example 3.3 infra for the participation at the three UN Conferences of the Law of the Sea since 1958 

l!O See 2.6. 2.7 and 3.3 infra for the signing by Azapo, the PLO and Swapo of the LOSC 

111 Grenville and Wasserstein 91 1 

112 Grenville and Wasserstein 91 7 
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1.2.3.2.3 CUSTOM 

1.2.3 .2.3 .1 INTRODUCTION 

Article 38(1 )(b) of the Statute of the ICJ provides that 'international custom, as 

evidence of a general practice accepted as law' will be applied by the court in deciding 

international disputes113
• 

There is disagreement as to the value of a customary system m international law114
• 

However, Shaw offers the following: 

... custom does mirror the characteristics of the decentralised international system. It is 

democratic in that all states may share in the formulation of new rules, though the 

precept that some are more equal than others in this process is not without its grain of 

truth. If the international community is unhappy with a particular law it can be changed 

relatively quickly without the necessity of convening and successfully completing a world 

conference. It reflects the consensus approach to decision-making with the ability of the 

majority to create new law binding upon all, while the very participation of states 

encourages their compliance with customary rules. Its imprecision means flexibili ty as 

well as ambiguity. Indeed, the creation of the exclusive economic zone in the law of the 

sea may be cited as an example of this process115
• 

1.2.3.2.3.2 EVIDE CE OF CUSTOMARY LAW 

The main evidence of customary law is to be found in the actual practice of states, other 

sources of international law like writings of scholars, treaties, and international and 

national decisions116
. 

113 Akehurst 44 40, Brownlie 45 4 

114 See Shaw 43 60 for the various arguments 

115 Shaw 43 61 

116 Akehurst 44 40, Brownlie 45 5 
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1.2.3.2.3.2.1 PRACTICE OF STA TES 

An idea of a state's practice can be gathered from published material117
, from a state's 

laws118
, and from judicial decisions119

• However, the majority of material which 

would throw light on a state's practice concerning questions of international law120 is 

normally not published ( or rather, it is only recently that efforts have been made to 

publish digests of the practice followed by different states)121
. 

1.2.3 .2.3 .2.2 OTHER SOURCES OF CUSTOMARY INTERNATIONAL 

LAW 

Other sources are the writings of international lawyers, or judgements of national or 

international tribunals. The latter are mentioned as separate but subsidiary sources of 

international law in Article 38(1 )( d) of the Statute of the ICJ122
. Even when they do 

not attempt to restate customary law, writings and judgements can be cited as subsidiary 

sources of law. However, when they do purport to restate customary law, they acquire 

a greater weight, since they are then not only a subsidiary source of law but also 

evidence of a principal source of law123
. 

117 For example newspaper reports of actions taken by states, and from statements made by government 
spokesmen to Parliament, to the press, at international conferences. and at meetings of international 
organisations - see Akehurst 44 40. Brownlie 45 5 

118 See for example the decision of the US Supreme Court in Th e Scotia (1871) - Akehurst 44 40 nl. Brownlie 
45 5 

119 International as well as national - see Akehurst 44 40, Brownlie 45 5 

120 Correspondence with other states, and the advice which each state receives from its own legal advisers -
see Akehurst 44 40 

121 See Akehurst 44 40 n2 

122 Akehurst 44 40/41, Brownl ie 45 3 

123 Akehurst 44 41. Brownlie 45 21 
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1.2.3.2.3.2.3 TREATIES 

Treaties can be evidence of customary law, but care should be taken in deducing rules 

of customary law from treaties. For example, treaties dealing with a particular 

subject-matter may habitually contain a certain provision. Extradition treaties thus 

almost always provide that political offenders shall not be extradited. It has been 

argued that a standard provision of that type has become so habitual that it should be 

regarded as a rule of customary law, to be inferred even when a treaty is silent on that 

particular point124
• 

However, there is another way in which a treaty can constitute evidence of customary 

law. If the treaty claims to be declaratory of customary law, or is intended to codify 

customary law, it can be quoted as evidence of customary law even against a state which 

is not party to a treaty125
• Such a state is not bound by the treaty, but by customary 

law. Therefore, if it can produce other evidence to show that the treaty misrepresents 

customary law, it can disregard the rule stated in the treaty126
. 

Finally, there is the possibility that customary law may change so as to conform with an 

earlier treaty. For example, the 1856 Declaration of Paris altered certain rules about 

the conduct of war at sea. As a treaty, it only applied between the parties to it127
• 

Subsequently, however, the rules contained in the declaration were accepted by a large 

number of other states as rules of customary law128
. 

124 
Brownlie 45 13/14. On the other hand. Akehurst asks why states would bother to insert such standard 
provisions in treaties if the rule already existed as a rule of customary law. He suggests that one needs to 
know more about the intentions of the parties to the treaty in question before invoking a standard treaty 
provision as evidence of customary law - see Akehurst 44 41 

125 Akehurst 44 41 

126 That possibility is not open to states which are parties to the treaty, since they are bound to the treaty 
regardless of whether it accurately codifies customary law or not - see Akehurst 44 41 

127 Austria, France, Great Britian, Prussia, Russia. Sardinia and Turkey 

128 Akehurst 44 41/41 
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1.2.3.2.3.3 THE ELEMENTS OF CUSTOM 

1.2.3 .2.3.3.1 REPETITION 

It had at times been suggested that a single precedent is not enough to establish a 

customary rule129
, and that there should be a degree of repetition over a period of 

time. Thus, in the Asylum case, the ICJ stated that a customary rule should be based 

on 'a constant and uniform usage'130
• 

On the other hand, where there is evidence against an alleged rule of customary law, 

there would seem to be no reason why a single clear precedent should not be enough 

to establish the rule (at least provisionally) 131
. 

Provided the consistency and generality of a practice are proved, no particular duration 

is required: the passage of time will be part of the evidence of generality and 

consistency, however. A long practice is not a requirement132
: the ICJ does not 

emphasise the time element as such in its practice. 

129 See Shaw 43 65 

130 1950 ICJ Reports 266. That statement should, however, be seen in the light of the facts of the Asylum case, 
where the court stated: 'The facts ... disclose so much uncertainty and contradiction, so much fluctuation 
and discrepancy in the exercise of diplomatic asylum and in the official views expressed on various 
occasions, ... that it has not been possible to discern ... any constant and uniform usage, accepted as law'. 
See Akehurst 44 42, Brownlie 45 6, Shaw 43 63 

131 There had been cases where national courts have relied on a single resolution of the UN General Assembly 
as the sole evidence of a rule of customary law - see Akehurst 44 42/43, Brownlie 45 5 

132 F I rul I . . or examp e, es re atmg to airspace and the continental shelf have emerged relatively quickly - see 
Brownlie 45 5, Shaw 43 63 
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1.2.3 .2.3 .3 .2 CONSISTENCY AND UNIFORMITY OF THE PRACTICE 

State practice consists of what states do, not of what they say133
• Therefore, 

resolutions passed at international conferences and at meetings of international 

organisations are not evidence of state practice unless it can be proved that states act 

in accordance with them 134
• 

Complete uniformity is not required, but substantial uniformity is135
• The extent and 

uniformity of the practice was emphasised by the ICJ in the Asylum case136 and the 

North Sea Continental Shelf cases137
. 

1.2.3.2.3.3.3 GENERALITY OF THE PRACTICE 

Generality of the practice complements the requirement of consistency. Universality is 

not required, but the problem is to determine the value of abstention from protest by 

a substantial number of states in face of a practice followed by some others. Silence 

may denote either tacit agreement or a simple lack of interest in the issue138
. In the 

Fisheries Jurisdiction case (United Kingdom v. Iceland)139 the court referred to the 

extension of a fishery zone up to a 12-mile limit which appeared to be generally 

133 See for example the Anglo-Norwegian Fisheries case (1951 ICJ Reports 116), Akehurst 44 43, Brownlie 45 
5, Shaw 43 64 

134 Akehurst 44 43 

135 See Brownlie 45 5, Shaw 43 64 

136 See 130 at 276(277. The court held that ' [t]he party which relies on a custom ... must prove that this 
custom is established in such a manner that it has become binding on the other party ... that the rule 
invoked ... is in accordance with a constant and unifonn usage practiced by the States in question, and that 
this usage is the expression of a right appertaining to the State granting asylum and a duty incumbent on 
the territorial State.' 

137 1969 ICJ Reports 3. See also Shaw 43 64 

138 Brownlie 45 6, Shaw 43 67 

139 1974 ICJ Reports 3 
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accepted, and to an increasing and widespread acceptance of the concept of preferential 

rights for coastal states140. 

1.2.3.2.3.3.4 OPINIO JURIS 

The technical name given to the psychological element in the formation of customary 

law is Opinio iuris sive necessitatis (opinio iuris) . It is usually defined as a conviction felt 

by states that a certain form of conduct is required by international law141. The opinio 

iuris - or belief that a state activity is legally obligatory - is the factor which turns the 

usage into a custom and renders it part of the rules of international law. That view was 

also expressed by the Permanent Court of International Justice (PCU) in the Lotus 

case142. 

The main problem with opinio iuris is that of proof, and in particular the incidence of 

the burden of proof. The ICJ has followed two methods of approach. In many cases 

the court is willing to assume the existence of opinio iuris on the basis of evidence of a 

general practice, or a consensus in the literature, or the previous determinations by the 

court or other international tribunals143. However, in a minority of cases the court, 

in a more rigorous approach, has called for more positive evidence of the recognition 

of the validity of the rules in question in the practice of states144. The choice of 

approach appears to depend upon the nature of the issues and the discretion of the 

court145. 

140 See 139 at 23-26 

141 Article 38(1)(b) of the Statute of the ICJ refers to a 'general practice accepted as law'. See also Brownlie 
45 7, Shaw 43 70(71 

142 1927 PCIJ Series A No 10 18 

143 See Brownlie 45 7, Shaw 43 71 and the Gulf of Maine case (1984 ICJ Reports 293-294) 

144 See the Lotus case supra, the North Sea Continental Shelf cases supra and the Case of Nicaragua v. United 
States (Merits) (1986 ICJ Reports 14) 

145 See Brownlie 45 7 
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PROTEST, ACQUIESCENCE AND CHANGE IN CUSTOMARY LAW 

Firstly, there is the position of the so-called 'persistent objector't46
• The way in which 

- as a matter of practice - custom resolves itself into a question of special relationst47 

is illustrated by the rule that a state may contract out of a custom in the process of 

formation 148
. Evidence of objection must be clear, and Brownlie is of the opinion that 

there is probably a rebuttable presumption of acceptance149
• The principle is well 

recognised by international tribunals150 and in the practice of states151
• 

Secondly, there is the so-called 'subsequent objector'152
. In the Anglo-Norwegian 

Fisheries case part of the Norwegian argument was that certain rules were not rules of 

general international law, and even if they were they did not bind Norway, which had 

consistently and unequivocally manifested a refusal to accept them 153
. The ICJ held, 

however, that Norway had departed from the alleged rules - if they existed - and other 

states had acquiesced in that practice. 

That leads to the problem of change in a rule of customary international law. Brownlie 

offers the following: 

146 See Bennett T W 'The Status of the Law of the Sea Convention' in The Law of the Sea edited by Bennett 
T W e1 al Cape Town: Juta & Co. Ltd 1986 10. Bro\l.nlie 45 10 

147 
Usually bilateral relations between two specific states 

148 
See the Anglo-Norwegian Fisheries case 133 supra 

149 
Brownlie 45 10 

150 See the Anglo-Norwegian Fisheries case 133 at 131 and the North Sea Continental Shelf case 137 at 26-27 

151 
Brownlie 45 10, Shaw 43 75. Brownlie opines that - given the majoritarian tendency of international 
relations - the principle is likely to have increased prominence 

152 
Brownlie 45 10 

153 See Brownlie 45 10. The UK admitted the general principle of the Norwegian argument on that issue while 
denying that - as a matter of fact - Norway had consistently and unequivocally manifested a refusal to 
accept the rules. Thus the UK regarded the question as one of persistent objection. See also Shaw 43 75 
for the reasons why states may initially fail to protest 



Presumably, if a substantial number of states assert a new rule, the momentum of 

increased defection, complemented by acquiescence, may result in a new rule, as in the 

case of the law on the continental shelf. If the process is slow and neither the new rule 

nor the old have a majority of adherents then the consequence is a network of special 

relations based on opposability, acquiesence, and historic title154
• 

1.2.3.2.3.5 CONCLUSION 
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From the above it can be seen that custom plays an important role as one of the sources 

of international law. That is particularly so in the international law of the sea, as will 

be seen later on155
. 

1.2.3.2.4 GENERAL PRINCIPLES OF LAW 

1.2.3 .2.4 .1 INTRODUCTION 

Article 38(1 )(C) of the Statute of the ICJ provides that 'the general principles of law 

recognized by civilized nations'156 will form one of the sources of international law. 

The formulation appeared in the compromis of arbitral tribunals in the 19th century, and 

similar formulae appeared in draft instruments concerned with the functioning of 

tribunals157
. The phrase was inserted in the Statute of the PCU in order to provide 

a solution in cases where treaties and custom provide no guidance; otherwise, it was 

feared, the court might be unable to decide some cases because of gaps in treaty law 

154 Brownlie 45 11. See also Shaw 43 75n6 

155 In particular, the provisions in the 1982 LOSC which may be regarded as evidence of customary Jaw - see 
3.3.14 infra 

156 See Akehurst 44 1, Shaw 43 4 

157 
See Brownl ie 45 15 
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and customary law158
. However, although the motives of the statesmen who drafted 

the Statute of the PCU in 1920 are clear, neither those statesmen nor subsequent 

commentators are in agreement about the meaning of the phrase. Some say it means 

general principles of international law, while others say it means general principles of 

national law159
. 

Between the two approaches, most writers accept that general principles do constitute 

a separate source of law, but of fairly limited scope160
• It is not always clear, however, 

whether what is involved is a general principle of law appearing in municipal systems 

or a general principle of international law161
• 

1.2.3.2.4.2 GENERAL PRINCIPLES OF LAW IN THE PRACTICE OF 

TRIBUNALS 

Gaps in international law may be filled by 'borrowing' principles which are common to 

all or most national systems of law162
• 

General principles of law have proved most useful in 'new' areas of international 

law163
. When the modern system of international law began to develop in the 16th 

158 Grotius. Pufendorf and Suarez • see O'Connell 47 3 

159 
Akehurst is of the opinion that 'there is no reason why it should not mean both; the greater the number 
of meanings which the phrase possesses, the greater the chance of finding something to fil l gaps in treaty 
law and customary law - which was the reason for listing general principles of law in the Statute of the 
Court. Indeed, international law tribunals had applied general principles of law in both these senses for 
many years be fore the PCU was set up in 1920' - Akehurst 44 53. See also Brownlie 45 15/16. Shaw 43 82 

160 See Hosten et al 44 836, Shaw 43 82. That is also reflected in the decisions of the PCU and ICJ 

161 However, Shaw is of the opinion that that is not very important: both municipal legal concepts and those 
derived from existing international practice can be defined 'as fall ing within the recognised catchment area' 
- Shaw 43 82 

162 Akehurst 44 52, Shaw 43 82 

163 Such as the law of evidence, the law of procedure, and jurisdictional questions - see Brownlie 45 18, Shaw 
43 83 
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and 17th centuries, writers like Grotius drew heavily on Roman law, and a Roman 

ancestry can still be detected in many of the rules which have now been transformed 

into customary law164
• In the 19th century international arbitration - which had 

previously been rare - became common, and the need for ru les of judicial procedure was 

met by 'borrowing' principles from national law165
• In the present century 

international law has come to regulate certain contacts made by individuals or 

companies with states or international organisations. Treaties and customary law 

contain few rules applicable to such topics, and the gap has been filled by recourse to 

general principles of mercantile and administrative law, 'borrowed' from national legal 

systems166
• However, the ICJ bas used that source sparingly167

• 

1.2.3.2.4.3 GENERAL PRINCIPLES OF PUBLIC INTERNATIONAL LAW 

Akehurst is of the opinion that general principles of law are not so much a source of 

law as a method of using existing sources - thus an extension of existing rules by analogy 

and reasoning, and application of rules which have not yet crystallised into a definite 

custom 168
• 

164 Akehurst 44 53 

165 Ibid 

166 Akehurst 44 53, Shaw 43 82 

167 
See Brownlie 43 17 

168 He points out that English judges develop English law in that way without needing any statutory 
authorisation, and English lawyers therefore have difficulty in understanding why an international court 
should need statutory authorisation before it can do the same thing. However, in continental countries with 
a detailed written code, it is generally supposed that the funct ion of judges is to apply the law and not to 
develop it. Consequently, continental statesmen would have accused the PCU of exceeding its jurisdiction 
if it had sought to develop the law without being expressly authorised to do so. USSR international lawyers 
use the expression 'general principles of law' in a slightly different sense. According to them it means the 
most basic principles of international law laid down by treaty and custom, and nothing else. That view is 
not accepted by anyone outside the communist bloc, and is impossible to reconcile with the fact that general 
principles of law are mentioned as a separate source in the court's Statute, distinct from treaties and custom 
- Akehurst 44 52 
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'General principles of international law' may refer to rules of customary law, to general 

principles of law169
, or to logical propositions resulting from judicial reasoning on the 

basis of existing parts of international law and municipal analogies170
• Examples of 

that type of general principles are the general principles of consent, reciprocity, equality 

of states, finality of awards and settlements, the legal validity of agreements, good faith, 

domestic jurisdiction, and the freedom of the seas171
• 

1.2.3.2.4.4 IBE DEDUCTIVE AND INDUCTIVE ASPECTS OF GENERAL 

PRINCIPLES OF LAW 

O'Connell points out another classification or twofold aspect of general principles of 

law172
• He distinguishes between precepts which are demonstrably necessary to 

achieve justice173 and concepts which are of universal currency since they have been 

pragmatically adopted by all or most states, but which cannot logically be derived from 

the category of justice174
• 

Courts and writers have tended to avoid philosophical justification for using general 

principles and have preferred to base their resort to them upon proof that they are in 

169 
As in Article 38(1)(c) of the Statute of the ICJ 

170 See Brownlie 45 19 

171 In many cases those principles are to be traced to state practice. However. they are primarily abstractions 
from a mass of rules and have been so long and so generally accepted as to be no longer directly connected 
with state practice - Brownlie 45 19 

172 Shaw 43 16 

173 Such as the rules that both parties to a Jaw suit must be heard, or that one cannot be a judge in his own 
cause, or that a special law derogates from a general law - O'Connell 47 6 

174 
Such as the requirement of acquiescence in prescription, or the coincidence of animus and factum in the 
occupation of territory, or unjust enrichment. or servitudes. The author argues that - philosophically 
speaking - there is little difficulty in justifying the jurist's resort to general principles that are of moral 
necessity (such as the obligation to perform a treaty in good faith) , but it is still unclear to what extent the 
second category of 'positive' general principles binds states in international relations, unless it be accepted 
that international law is an intellectual construction which no state is permitted to repudiate lest the 
common good of mankind be prejudiced - see O'Connell 47 6 
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fact adopted into most legal systems. The Nuremberg Military Tribunal is evidence of 

that175
. 

1.2.3.2.4.5 EQUITY AS A GENERAL PRINCIPLE 

Equity plays a role in the international judicial process in the correction of over-rigorous 

law, in the filling of gaps, and in the abrogation of law176
• 

In the Diversion of Waters from the Meuse case177 Judge Hudson said: 

In a proper case, and with scrupulous regard to the limitations which are necessary, a 

tribunal bound by international law ought not to shrink from applying a principle of ... 

obvious fairness178
• 

A distinction is to be drawn between authorisation to a tribunal to resort to equity, and 

an authorisation to decide a question ex aequo et bono. The latter is an authorisation 

to decide without deference to the rules of law, while an authorisation to decide on a 

basis of equity does not absolve the judge from giving a decision based upon law, but 

only to apply that law in such a way that any injustice which might result from a strict 

application of the law can be avoided179
. 

175 
The Tribunal asserted: 'In determining whether such a fundamental rule of justice is entitled to be declared 
a principle of international law, an examination of the municipal law of states in the family of nations will 
reveal the answer. If it is to be found to have been accepted generally as a fundamental rule of justice by 
most nations in their municipal law, its declaration as a rule of international law would seem to be fully 
justified' - see O'Omnell 47 6 

176 O'Connell 47 6 

m 1937 PCU Series NB No 70 73. See also O'Connell 47 6, Shaw 43 84 

178 
O'Connell 47 7. See also Brownlie 45 26 

179 Brownlie 45 26(27, O'Connell 47 7 
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The concept of equity has been referred to in several cases180
. It should be clear, 

however, that equity has been used by the courts as a way of mitigating certain 

inequities, and not 'as a method of refashioning nature to the detriment of legal 

rules'181
. 

1.2.3.2.4.6 CONCLUSION 

The use of equitable principles have been taken up in the 1982 LOSC. It provides that 

conflicts between coastal and other states regarding the exclusive economic zone be 

resolved 'on the basis of equity'182
• Furthermore, the delimitation of the zone between 

states with opposite or adjacent coasts is to be effected by agreement on the basis of 

international law in order to achieve an equitable solution183
. A similar provision 

applies to the delimitation of the continental shelf184
• 

Shaw points out that the status of those provisions is uncertain. He argues: 

These provisions possess flexibili ty, which is important, but are also very uncertain. 

Precisely how any particular dispute may be resolved, and the way in which that is likely 

to happen and the principles to be used are far from clear and an unfortunate element 

of unpredictability has been introduced1
&'i. 

180 See Brownlie 45 26. Shaw 43 84/85 

181 Shaw 43 85. The author therfore opines that its existence as a separate and distinct source of law is at best 
highly controversial, even though Brownlie (45 27) points out that 'on occasion equity is regarded as an 
equivalent of the general principles of Jaw' 

182 Article 59 of the 1982 LOSC 

183 Article 74{1) of the 1982 LOSC 

184 Article 83(1) of the 1982 LOSC 

185 Shaw 43 86 
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JUDICIAL DECISIONS AND OPINIONS OF THE INTERNATIONAL 

COURT OF JUSTICE 

Article 38(1 )( d) of the Statute of the ICJ provides that 'subject to the provisions of 

Article 59, judicial decisions' will serve 'as subsidiary means for the determination of 

rules of law'186
. 

Although judicial decision are thus to be utilised as a subsidiary means for the 

determination of rules of law rather than an actual source of law, judicial decisions can 

be of great importance187
. The ICJ itself generally closely examines its previous 

decisions and in the process may determine the law188
. 

That does not, however, mean that a decision of the court will invariably be accepted 

in later formulations of the law189
• 

Apart from the PCU and ICJ, as well as the Court of Justice of the European 

Communities, judicial decisions also encompass international arbitral awards and the 

rulings of national courts190
. 

186 See also Brownlie 45 3. Shaw 43 86 

187 While by virtue of Article 59 of the Statute of the ICJ the decisions of the court have no binding force 
except as between the parties and in respect of the case under consideration, the court has striven to follow 
its previous judgements and to ensure a certain measure of certainty within the process. Thus, while the 
doctrine of precedent does not exist in international law, states in disputes and authors quote judgements 
of the PCU and the ICJ as authoritative decisions - see Hosten et al 44 836, Shaw 43 86 

188 See for example the Angu:rNorwegian Fisheries case 133 supra. In that case the ICJ stated the criteria for 
the recognition of baselines from which to measure the territorial sea, which were later incorporated into 
the 1958 Geneva Convention on the Territorial Sea and Contiguous Zone. See Brownlie 45 20/21 and Shaw 
43 86-88 for further examples 

189 See the L otus case 142 supra, Article 59 and Brownlie 45 21/22, Shaw 43 87. The debate in the committee 
of jurists responsible for the Statute clearly indicates that Article 59 was not intended merely to express the 
principle of res iudicata but to rule out a system of binding precedent. However, as mentioned before, the 
court does strive to maintain judicial consistency - see Brownlie 45 21 

190 See Brownlie 45 19-21, Shaw 43 87 
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Tribunals set up by agreement between states for some ad hoc purpose may produce 

valuable pronouncements on specific issues191
. Decisions by arbitral tribunals such as 

the Permanent Court of Arbitration 192 as well as various mixed-claim tribunals193 

have been significant in the development of international law194
• 

The decisions of national (municipal) courts may provide evidence of the existence of 

a customary rule. They may also constitute evidence of the actual practice of states195
• 

Similarly, decisions by the highest courts of federal 

states196 have on occasion decided on disputes between members of the federal 

communities involved on the basis of doctrines of international law197
. 

1.2.3.2.6 ACADEMIC WRITINGS 

Article 38(1 )( d) of the Statute of the ICJ provides that 'subject to the provisions of 

Article 59, .. . the teachings of the most highly qualified publicists of the various nations' 

will serve 'as subsiduary means for the determination of rules of law'198
• 

191 However, much depends on the status of the tribunal and its members. as well as the conditions under 
which it does its work 

192 Set up by the 1899 and 1907 Hague Peace Conferences - see Shaw 43 87 

193 Such as the Iran-US Claims Tribunal - see Brownlie 45 24, Shaw 43 87. The latter author mentions in 
particular the Alabama Claims arbitration, which 'marked the opening of a new era in the peaceful 
settlement of international disputes, in which increasing use was made of judicial and arbitration methods 
in resolving conflicts' - see Shaw 43 87 

194 Evidence of that is the existence and number of the Reports of International ArbiJral Awards published by 
the UN since 1948 

195 Which, while not a description of the law as it has been held to apply, nevertheless affords examples of state 
practice and thus the material act necessary in establishing a rule of customary law - see Shaw 43 88 

196 For example the Supreme Court of the US. the Swiss Federal Court and the Staatsgerichtshof of the 
Weimar Republic - see Brownlie 45 24, Shaw 43 88 

197 See Brownlie 45 24, Shaw 43 88 

198 See also Brownlie 45 24, Shaw 43 88 
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As in the case of judicial decisions, the source only constitutes evidence of the law, but 

in certain subjects individual writers have had an important influence. In earlier 

centuries in particular academic writing was more important as a source of international 

law than state practice and judicial decisions199
. With the rise of positivism and the 

consequent emphasis upon state sovereignty, treaties and custom assumed the dominant 

position in the exposition of the rules of the international system, and the importance 

of legalistic writings began to decline200
• However, there are still writers who have a 

formative impact upon particular laws201
• 

Even though caution must be exercised in the use of academic writings202
, the opinions 

of publicists are used by states in the presentation of claims, national law officials in 

their opinions to governments, the various international judicial and arbitral bodies in 

considering their decisions, and the judges of municipal courts203
• 

1.2.3.2.7 
/,_,NIIVo ·1 

HIERARCHY OF SOURCES AND /US COGENS 8~Jl~l: 

Article 38 of the Statute of the ICJ is generally regarded as a complete statement of the 

sources of international law. 'Yet the article itself does not refer to 'sources' and, if 

looked at closely, cannot be regarded as a straightforward enumeration of the 

sources'204
. 

199 See the influence of scholars like Gentilis, Grotius. Pufendorf. Bynkershoek and Vattel who - from the 16th 
to the 18th centuries - determined the scope, form and content of international law - Shaw 43 88 

200 Thus, texttxx:>ks were used as a method of discovering what the law was on any particular point rather than 
as a source of actual rules - Shaw 43 89 

201 Gidel on the Jaw of the sea, for example. with his Droit International Public de la Mer, as well as the works 
of Oppenheim and Rousseau - see Brownlie 45 24, Shaw 43 89 

202 Brownlie warns that 'subjective factors enter into any assesment of juristic opinion, that individual writers 
reflect national and other prejudices, and, furthe r, that some publicists see themselves to be propagating 
new and better views rather than providing a passive appraisal of the Jaw' - Brownlie 45 24(25 

203 Brownlie 45 25. Shaw 43 89 

204 Brownlie 45 3 
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Article 38(1) does not purport to represent a hierarchy of sources. However, Brownlie 

points out that the draftsmen of the Statute of the ICJ intended to give an order, and 

in one draft the word 'successively' appeared205
• Thus treaties and custom would be 

regarded as the most important sources, followed by general principles and the 

subsidiary sources mentioned in Article 38(1 )( d)206
• 

The priority of treaties to international custom may be explained by the fact that the 

former refers to a source of mutual obligations of the parties, and is therefore not 

primarily a source of rules of general application207
• In any case, as a general rule, of 

the two the later in time will have priority. Treaties are usually formulated to replace 

or codify existing custom, while treaties in turn may themselves fall out of use and be 

replaced by new customary rules208
. 

The 1969 Convention on the Law of Treaties provides that a treaty will be void 'if, at 

the time of its conclusion, it conflicts with a peremptory norm of general international 

law'209
. That rule - ius cogens - will also apply in the context of customary rules so 

that no derogation would be permitted from such norms by way of local or special 

custom 210• 

Toe important issue at stake is the identification of the mechanism by which rules of ius 

cogens may be created, because once created no derogation is permitted. The approach 

is twofold211
: firstly, the establishment of the proposition as a rule of general 

205 
Brownlie 45 3 

206 Brownlie 45 3/4, Shaw 43 94 

207 
Although treaties may provide evidence of the formation of custom - see Brownlie 45 3/4 

208 
Shaw 43 94 

209 
Article 53. A peremptory norm is defined by the convention as one 'accepted and recognised by the 
international community of states as a whole as a norm from which no derogation is permitted and which 
can be modified only by a su~quent norm of general international law having the same character' 

210 Shaw 43 94 

211 
In the light of Article 53 
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international law, and secondly the acceptance of that rule as a peremptory norm by the 

international law community of states as a whole. There is thus a stringent process 

involved, 'and rightly so, for the establishment of a higher level of binding rules has 

serious implications for the international law community. The situation to be avoided 

is that of foisting peremptory norms upon a political or ideological minority, for that in 

the long run would devalue the concept'212
• 

The test would thus require universal acceptance of the proposition as a legal rule by 

states and recognition of it as a rule of ius cogens by an overwhelming majority of states, 

crossing ideological and political divides213
• 

A treaty that is contrary to an existing rule of ius cogens is void ab initio214, whereas an 

existing treaty that conflicts with an emergent rule of ius cogens terminates from the 

date of the emergence of the rule215
• It is not void ab initio, nor216 is any right, 

obligation or legal situation created by the treaty prior to its termination affected, 

provided that its maintenance is not in itself contrary to the new peremptory norm217
• 

1.2.4 MODERN DEVELOPMENTS 

It has been noted that in considering the various sources of international law prescribed 

by the Statute of the ICJ, there is a distinction between actual sources of rules218 and 

212 Shaw 43 95 

213 
Ibid 

214 Article 53 of the 1969 Convention on the law of Treaties 

215 By . f Art . 1 64 virtue o 1c e 

216 By . f . 1 7 virtue o Artie e 1 

217 Shaw 43 96 

218 Those devices capable of instituting new rules such as Jaw-making treaties, customary Jaw, and decisions 
of the ICJ (because they cannot be confined to the category of merely determining or elucidating the law) 
- Shaw 43 90 
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those practices and devices which afford evidence of the existence of rules219
. 

However, to a certain extent each source is capable of both developing new law and 

identifying existing law. 'This results partly from the disorganised state of international 

law and partly from the terms of article 38 itself 220
• 

A similar confusion between law-making, law-determining and law-evidencing can be 

found in the various other methods of developing law that have emerged since the 

Second World War. The most important of those is the question of the status of the 

resolutions and declarations of the General Assembly of the UN221
. 

The classic position had been that certain resolutions222 of the General Assembly are 

binding upon the organs and member states of the UN, while others are not legally 

binding and are merely recommendatory223
. At present the situation is more complex: 

the General Assembly has produced a number of highly important resolutions and 

declarations impacting upon the direction adopted by modern international law. The 

way states vote in the General Assembly ( and the explanations given for doing so) 

constitute evidence of state practice and state understanding as to lhe law224
• Where 

the majority of states consistently vote for resolutions and declarations on a particular 

219 Such as academic writings, certain treaty-contracts and certain judicial decisions on the national as well as 
international level - Shaw 43 90 

220 Shaw 43 90 

221 
Reflecting the growth m unportance of the developing states and the decline of 'Eurocentrism' in 
international law - Shaw 43 90 

2?2 C ' f f - See 1or example Article 17 o the Charter o the UN, Shaw 43 90 

223 
For example; putt ing forwa rd opinions on various issues with varying degrees of majority support - Shaw 
43 90 

224 Shaw cites the following example: 'Where a particular country has consistently voted in favour of ... the 
abolit ion of apartheid it could not afterwards deny the existence of a usage condemning racial 
discrimination and it may even be that that usage is for that state converted into a binding custom' - Shaw 
43 91 
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issue, that amounts to state practice and a binding rule may emerge225 . Not only can 

such declarations thus be regarded as examples of state practice leading to a binding 

rule of customary law226, but they can be understood as authoritative interpretations 

by the General Assembly of the various principles of the UN Charter227
• 

Similarly, the International Law Commission (ILC)228 is involved in at least two of the 

major sources of law. In the first place, its drafts form the bases of international 

treaties229 which bind states parties ( and thus provide evidence of state practice which 

can lead to new rules of customary law). In the second place, the ILC is composed of 

eminently qualified scholars whose reports and studies may be used as a method of 

determining what the law actually is (in much the same way as academic writings)230
• 

Other sources analogous to the writings of publicists (and at least as authoritative) are 

certain UN organs231
, specialised agencies232

, and independent bodies233
. 

225 See for example the 1960 'Declaration on the Granting of Independence to Colonial Countries and Peoples' 
( adopted with no opposition and only 9 abstentions) following a series of resolutions in general and specific 
terms attacking colonialism and calling for the self-determination of the remaining colonies. That 
declaration has. 'it would seem, marked the transmutation of the concept of self-determination from a 
political and moral principle to a legal right and consequent obligation. particularly taken in conjunction 
with the 1970 Declaration on Principles of International Law' - Shaw 43 91 

226 See the 1963 'Declaration on the Legal Principles Governing Activities of States in the Exploration and Use 
of Outer Space' 

227 Shaw 43 91 

228 For its formation, see 2.5.4 infra 

229 For example its drafts for the 1958 Geneva Conference on the Law of the Sea - see 2.6.1 infra 

230 . 
9 Brownlie 45 25, Shaw 43 3 

231 United Nations Commission on International Trade Law (UNCITRAL), United Nations Conference on 
Trade and Development (UNCTAD) 

232 International Labour Organization (ILO), UNESCO 

233 The International Law Association (ILA). Institut de Droit International, and the Harvard Research Drafts 
- see Brownlie 45 25, Shaw 43 93 
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1.3 THE INTERNATIONAL I.AW OF THE SEA 

1.3.1 INTRODUCTION 

International law has long faced the question of whether the community of states which 

enjoyed the benefits of the freedoms of the seas was confined to coastal states - to the 

exclusion of land-locked states - or whether the community embraced the latter 

category. Should the latter view be accepted, then it is possible to view the refusal by 

other states to accord the necessary transit rights across their territory as an abuse of 

rights. The right of territorial sovereignty is thus, in that view, asserted m an 

unreasonable way so as to deny the legitimate rights of a land-locked state234
• 

Some writers had argued for a right of access on the basis of natural Ia~5, the 

principle of the freedoms of the seas236
, and the notion of a 'servitude of necessity'. 

But, in practice, it was left for specific treaties to confer such rights of access. Those 

consisted either of bilateral treaties237 or of multilateral treaties such as the treaties 

providing for a special international regime for rivers like the Rhine or the Danube, or 

the 1921 Barcelona Convention (which was not confined to waterways), or the 1923 

Geneva Convention on the Regime of Maritime Ports238
. The question whether, apart 

from a treaty, there existed any general, customary right of access would probably have 

to be answered in the negative239
. 

234 Bowett 104 50 

235 See Bowett 104 50 n2 

236 See Bowett 104 50 n3 

237 See Bowett 104 50 n5 

238 
See Bowett 104 50. For the conventions see 2.5.4 infra 

239 Bowett 104 50 
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1.3.2 DEFINITIONS 

In this study the following definitions used will refer to the terminology of the 

international law of the sea as used at UNCLOS III. The source of the definitions will 

thus be the 1982 WSC (even though not in force yet). 

Area means 'the sea-bed and ocean floor and subsoil thereof, beyond the limits of 

national jurisdiction '240
. 

Activities in the area means 'all activities of exploration for, and exploitation of, the 

resources of the Area'241
. 

Authority means 'the International Sea-Bed Authority'242
. 

Land-locked state means 'a State which has no sea-coast'243
• 

Means of transport means '(i) railway rolling stock, sea, lake and river craft and road 

vehicles; (ii) where local conditions so require, porters and pack animals'244
• 

Ports are the 'outermost permanent harbour works which form an integral part of the 

harbour system' and are regarded as 'forming part of the coast. Off-shore installations 

and artificial islands shaU not be considered as permanent harbour works'245
. 

240 
Article 1(1) of the 1982 WSC 

241 Article 1(3) 

242 Article 1(2) 

243 Article 124{1)(a) 

244 Article 124(1)(d) 

245 Article 11 
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Resources means '(a) ... all solid, liquid or gaseous mineral resources in situ in the Area 

or beneath the sea-bed, including polymetallic nodules; (b) resources, when recovered 

from the Area, are referred to as "minerals'"246
. 

Traffic in transit means 'transit of persons, baggage, goods and means of transport across 

the territory of one or more transit States, when the passage across such territory, with 

or without trans-shipment, warehousing, breaking bulk or change in the mode of 

transport, is only a portion of a complete journey which begins or terminates within the 

territory of the land-locked State'247
. 

Transit state means 'a State, with or without a sea-coast, situated between a land-locked 

State and the sea, through whose territory traffic in transit passes'248
• 

1.3.3 LAND-LOCKED STA TES 

The problems facing land-locked states ( and in particular the question of access to the 

sea) proved to be of such concern that, prior to the opening of the 1958 Geneva 

Conference on the Law of the Sea, a special meeting of land-locked states was convened 

in Geneva, and the conference was presented with a set of principles agreed upon at the 

preliminary meeting, which covered the right of access to the sea for land-locked states, 

the right to fly a flag on their vessels, rights of navigation, the regime to be applied in 

ports, rights of free transit, rights of states of transit, and the preservation of existing 

agreements249
• The cornerstone, however, was the first principle, which stated that the 

246 
Article 133 

247 . 
Article 124(1)(c) 

248 
Article 124(1)(b) 

249 Delegations talcing part were Afghanistan, Austria, Bolivia, Byelorussia, Czechoslovakia, the Holy See, Laos, 
Luxembourg, Nepal, San Marino and Switzerland - see Bowett 104 51 
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right of each land-locked state of free access to the sea derived from the fundamental 

principle of the freedom of the high seas250
• 

That principle was not endorsed by the 1958 Geneva Conventions. The Convention on 

the High Seas and Territorial Waters recognised that the high seas were open to all 

nations, including non-coastal states251, and conceded their right to the use of a 

maritime flag252
• However, it also clearly provided that the rights of land-locked states 

regarding 'all matters relating to freedom of transit and equal treatment in ports' should 

be settled 'by mutual agreement' with transit states253
. Land-locked states were in that 

respect thus still no better off than before. 

1.3.4 CONCLUSION 

Although the 1958 Geneva Conference on the Law of the Sea and its conventions 

brought about recognition of the moral claims to access to the sea for land-locked 

states, their legal rights remained subject to specific, negotiated agreements254
. That 

position was left virtually unchanged by the 1982 LOSC255
. The conflict of interests 

which lay behind the refusal to give general recognition to their rights was 

fundamentally of an economic nature. It was therefore not surprising that land-locked 

states have shifted their argument to the economic sphere and after 1960 presented the 

denial of their 'rights' as a restrictive and unreasonable attitude in an era pledged to 

promote economic development and to reduce artificial barriers to trade. The outcome 

250 See Bowett 104 51 

251 Article 2 of the set of principles 

252 Article 4 of the convention 

253 Article 3(2). For a full discussion, see 2.6.2.1 infra 

254 Even though the LOSC has stronger and more detailed provisions on - for example - transit trade for 
land-locked states - see Harris 18 321 

255 See 3.3 infra 
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of that had been the resolution256 towards the Convention on Transit Trade of 

Land-Locked States of 8 July 1965257
• That convention included a set of principles 

similar to those proposed at the preliminary 1958 conference, as well as a set of Articles 

on bilateral negotiation. However, most of the states that signed the convention were 

land-locked states258
• Thus, the advances for land-locked states were minimal and 

presented virtually no step foiward from 1921, because it represented no substantial 

reconciliation of conflicting interests. 

1.4 CONCLUSION 

The problems facing land-locked states had been elaborated upon before259
• Toe 1982 

LOSC goes a long way towards addressing the plight of those states. Indeed, many 

provisions on the seabed area 'rightly "discriminate" positively in favour of land-locked 

States'260
• Toe recognition that the seabed and its resources belong to mankind - the 

'common heritage of mankind'261 
- has brought about a new dimension in the 

international law of the sea. 

However, it has also been pointed out that the 1958 Geneva Conventions and potentially 

the 1982 LOSC have brought about certain specific limitations to the generally accepted 

rights and freedoms of land-locked states262
• 

256 
Under the auspices of UNCTAD 

257 
See Bowett 104 52 

258 Ibid 

259 See 1.1 and 1.3 supra 

260 Rembe 3 75 

261 See 4.3 infra 

262 See 1.3.4 supra 
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Even so, and even though the LOSC is not in force yet, it is probably the most 

significant development as far as land-locked states (but also the law of the sea in 

general) is concerned, for several reasons. 

In the first place, the LOSC is the most comprehensive international treaty to date. It 

is the result of more than nine years of work by the representatives of virtually all states 

in the world. 

Secondly, it was the first international treaty where the developing states played a 

significant role in international law-making. Ever since the Second World War and the 

post-colonial era there had been growing dissatisfaction in the so-called Third World 

grouping'263 about its role in international affairs. Criticism about 'Eurocentrism' in 

international law is widespread264 and to a degree probably well-founded. Anand sums 

it up thus: 

New law is needed for the expanded international society in an entirely new age. 

Surpres.sed and neglected for a long time, the Asian and African states, along with other 

equally ignored Latin American states, have begun to play an active and assertive role 

in the development and formulation of a new maritime law™. 

Lastly, it is inevitable that the principles agreed upon at the outset of UNCLOS 111266 

will play an important role in future treaty-making. Not only was participation at the 

conference almost universal267 but right from the start it was decided that a 

'gentleman's agreement' would be adopted whereby decisions should be taken by 

263 In this study the term 'developing states' will be used in preference 

264 See Anand R P Origin and Development of the Law of the Sea The Hague: Martinus Nijhoff Publishers 1983 
3-6, Rembe 3 5-13 

265 
Anand 264 6 

266 See 3.3.1 infra 

267 
Anand 264 2m 
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consensus. Only when no consensus on any issue could be reached would a two-thirds 

majority vote be utilised268
. 

The conclusion of the 1982 WSC could thus have been regarded as a truimph for 

Public International Law in general, and 'law-making' treaties in particular, had all 

participants signed the treaty and at least 60 ratified it. As it is, it is a clear indiciation 

of how opposition by one or two major powers269 can derail a long process of 

international law-making ( even if it can be argued that some of the provisions of the 

LOSC may be regarded as stating customary international law). 

268 The agreement read as follows: 'Bearing in mind the fact that the problems of ocean space are closely 
inter-related and need to be examined as a whole and the desirability of adopting a Convention on the Law 
of the Sea which will secure the widest possible acceptance, the Conference should make every effort to 
reach an agreement on substantive matters by way of consensus and there should be no voting on such 
matters until all efforts at consensus have been exhausted' - UN Doc. NCONF. 62/30, Rev. 1 

269 
It was the US whih finally requested a vote at the Eleventh Session, despite the 'gentleman's agreement' 
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CHAPTER 1WO: A BRIEF SURVEY OF THE HISTORY OF THE 

INTERNATIONAL IAW OF THE SEA 

2.1 INTRODUCTION 

It is often believed that the law of the sea is of recent origin1 and the product of the 

European or Western Christian civilization2
• However, long before the 17th century 

writings on the law of the sea by scholars like Hugo de Groot (Grotius) and John 

Selden many forms of interaction took place in the oceans in the struggle for the control 

thereof . 

O'Connell4 points out that the history of the law of the sea has been dominated by one 

central theme: the competition between the exercise of governmental authority over the 

sea and the concept of freedom of the seas5
. The tension between these has fluctuated 

through the centuries, and has reflected the political, strategic, and economic 

circumstances of each particular age6
• Whenever one or two great commercial powers 

have been dominant or have achieved parity of power, the emphasis has been upon the 

freedom of navigation and the immunity of shipping from local control. At such times 

the seas have been viewed more as strategic than economic areas of competition. 

When, on the other hand, great powers have been in decline or have been unable to 

impose their wills upon smaller states, or when an equilibrium of power has been 

3 

4 

5 

6 

See inter a/ia Nordquist M H and Park C Reports of the United States Delegation to the Third United Nations 
Conference on the Law of the Sea Honolulu: Law of the Sea Institute, University of Hawaii 1983, Oda S The 
Law of the Sea in Our Tune - 1 Leyden: A. W. Sijthoff 1977 and Platzoder R Third United Nations 
Conference on the L aw of the Sea Hamburg: Institute of International Affairs 1975 for some of the 
statements during the deliberations of UNCLOS III 

Anand R P Origin and Development of the Law of the Sea The Hague: Martinus Nijhoff Publishers 1983 1 

See Anand 2 12-19 

O'Connell D P The International Law of the Sea Vol 1 Oxford: Oarendon Press 1982 

O'Connell 4 1 

Dupuy R-J The Law of the Sea Dobbs Ferry. N.Y.: Oceana Publications, Inc. 1974 3, O'Connell 4 1 
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attained between a multiplicity of states, the emphasis has been upon the protection and 

preservation of maritime resources and consequently upon the assertion of local 

authority over the sea7
• 

For the purpose of this historical survey it is deemed unnecessary to delve deeply into 

the events of the centuries before Grotius: international law as a 'modern' concept only 

really gained recognition at that time. Before the 17th century the seas were gener ally 

regarded as the 'common heritage of mankind' (although not expressed in those terms) 

and thus free. Since then there had been two basic (but opposing) principles in the 

attempt to develop a sea regime: on the one hand coastal states extended their dom ain 

by appropriating ever widening maritime zones, while on the other hand a desire to 

establish the marine environment as part of the public international domain for the 

equal benefit of all provoked the demand for collective management based on the 

principle of the 'common heritage of mankind'. 

2.2 MARE LIBERUM v MARE CI.AUSUM 

2.2.1 INfRODUCTION 

The main theme running through the early history of the law of the sea is seen by many 

writers8 as Grotius's idea of the freedom of the seas (mare liberum) as opposed to 

Selden's idea that the sea is capable of private dominion (mare clausum). 

7 

8 

That, for example, was the case in the first half of the 17th century when the Habsburg Empire w.as in 
decline and new local forces (notably England and Sweden) were asserting themselves on the high seas. 
At that time there was much talk about marine resources being exhaustible and in need of conservation -
O'Connell 4 1 

Dupuy 6 14, O'Connell 4 1, Shaw MN International Law 2nd ed Cambridge: Grotius Publications limited 
1986 23, and see also 2.1 nl supra 
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2.2.2 MARE LIBERUM 

Soni9 
- referring to a thesis by Professor Frans de Pauw before the Law Faculty of the 

University of Brussels in 196110 
- sums up the development of Grotius's ideas regarding 

the law of the sea as follows: 

1604: The sea is free. That is an obligatory rule of the divine and immutable law of 

nature. 

1625: The law of the sea is governed by the human law of nations. Inland seas, bays 

and straits are capable of ownership. In other cases the permissive law of nature 

applies: there the sea is a thing common to all (res communis). 

1637: Every country can take possession of its coastal waters. The question is simply 

how far territorial waters extend 11
• 

Although the doctrine of the freedom of the seas has been put fmward from time to 

time long before the 17th century12 it remains closely linked with Grotius, not so much 

as the author of De jure belli ac pacis, but as the the advocate of the Netherlands United 

East-Indian Company (VOIC) in defence of its rights with regard to the Netherlands 

overseas trade. The first occasion on which Grotius was able to develop his ideas was 

in response to a request by the Amsterdam Chamber of the VOIC in 1604 to defend the 

capture - on 25 February 1603 in the Strait of Malacca - of a Portuguese vessel the 

Santa Catharina, which carried a valuable cargo. That defence was intended to refute 

the criticism which had been voiced in Holland itself against the judgement of the 

9 
Soni R Control of Marine Pollution in International Law unpublished LL D thesis Pretoria: University of 
South Africa 1980 

lO Soni 9 36 

11 

12 

Soni 9 36. See also Dupuy 6 50 

See in particular Anand 2 24-26 where he recounts the experiences of Marco Polo in 1292 and the efforts 
of the Ming Dynasty in in 12th century to increase maritime trade with Southeast Asia. Ceylon, India and 
West Asia 
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Admiralty Court of Amsterdam of 9 September 1604 whereby a vessel and its cargo 

were declared good and lawful prize. Grotius drafted bis defence about 1605. That 

work - De jure praedae - was not published at the time and was only rediscovered in 

1864 and printed in 186813
• 

However, Anand argues that Grotius merely codified what was already practice in the 

East: 

His genius lies in pointing at the existence of that practice, as well as in systematically 

presenting it as a doctrine relying on the ever-respected Roman law, and recommending 

it to the Europeans as the most sensible practice14. 

A few years later Grotius was appointed as one of the delegates to the Anglo-Dutch 

Colonial Conference of 1613 (London) and 1615 (The Hague). The conference was 

convened to seek a settlement of the disputes between the English and the Dutch with 

their respective East-Indian trading companies. At that time Grotius's task of defending 

the trading interests of his country proved to be more demanding than before. That was 

because England objected to the Dutch pretension to monopolise, and thus to exclude 

the British East-India Company from, the lucrative trade of buying spices from the 

indigenous rulers of the Moluccas and the islands of Banda. Verzijl opines therefore 

that 'Mare liberum was originally written against the pretensions of the Portuguese, was 

published against Spain, and bas conquered the world against British claims'15
• 

According to Verzijl there is an inconsistency between Grotius's argumentation of 

1613/1615 and that of 1606/1609. He also offers the following: 

13 Verzijl J H W International Law in Historical Perspective Part IV Leyden: AW. Sijthoff 1970 32. Despite 
minor alteration the 12th chapter of that work appeared to be identical to a much shorter treatise of 
Grotius's entitled Mare /iherum 

14 Anand 2 86 

15 Verzijl 13 32/33. See also Anand 2 96/97 
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It must be remarked from the outset that Grotius's arguments in support of the freedom of the 

seas were not original, since he derived most of them from Spanish authors such as De Vitoria 

and Suarez, whom he quotes repeatedly16
. 

As regards the principle of mare libentm in its narrow confines, Grotius founded it 

essentially on a supposed law of nature. The theoretical foundation of the freedom of 

the seas - as developed by him in 1605 - was mainly two-fold. According to him, (a) the 

nature of the maritime domain, its vastness, its lack of boundaries, its fluidity and 

mobility, and its constant exposure to storms made its acquisition by means of 

occupation physically impossible, and (b) the general interest of mankind was m 

opposition to the appropriation of parts of the high seas by individual states for egoistic 

national purposes as being unreasonable17
. 

2.2.3 MARE CLAUSUM 

Absolutely opposed to the doctrine of the freedom of the seas was the doctrine 

advanced by the advocates18 of exclusive rights of individual states to specific parts of 

the high seas. In 1635 John Selden published his well-known work Mare clatlSum. 

Unlike the Grotian theory19 the vindication of England's sovereign rights over large 

stretches of the high seas by Selden and others consisted essentially of a linking 

together20 of historical arguments, drawn from practice and legislation. However, the 

attitude of England has also been inconsistent and only gradually evolved towards the 

freedom principle. 

16 Verzijl 13 33 

17 The first ground was widely recognised as obviously lacking in sufficient foundation and has accordingly 
long since been abandoned. The second ground remained the main argument in favour of the freedom of 
the seas, in particular in relation to overseas commerce - see Verzijl 13 34, and also Dupuy 6 14/15 

18 Such as De Freitas, Gentilis and Selden - see Churchill R R and Lowe A V The Law of the Sea 2nd ed 
Manchester: Manchester University Press 1988 3, Verzijl 13 36 

19 Which was mainly based on abstract reasoning from a postulated law of nature 

20 Or 'concatenation' as Verzijl calls it - see Verzijl 13 36 
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Selden relied on historical data and state practice at that time in Europe to try and 

prove that the sea was not common to all and had in fact been appropriated many 

times21
. Even though he conceded that humanitarian grounds would not deny freedom 

of all harmless navigation and commerce, he maintained that it was not contrary to the 

law of nature and the law of nations to forbid free navigation and commerce22
• 

Selden did agree with Grotius in denying the sovereignty claimed by Portugal and Spain 

in the seas: not because it was opposed to reason and nature, but because it was not 

founded on legitimate title, and those states did not have the necessary naval forces to 

assert and maintain it. He also denied that the sea was inexhaustible from profligate 

use. 

Verzijl indicates that certain English claims would seem to date back as far as the 

second half of the 10th century, to the days of King Edgard, but in any case to an 

ordinance of King John of 1201, the authentic text of which was printed in 1699 by the 

Keeper of the Records of the Black Book of the Admiralty23
• The text, already made 

known to Selden in 1635, ordered that the lieutenant or admiral of the king could arrest 

the crew and confiscate the cargo of any ship that refused to strike and lower its sails 

at the command of the king's lieutenant or admiral24
• Those claims related initiall to 

the so-called narrow seas25 but gradually spread to large portions of the open sea, 

especially during the reign of the Stuarts. The obligation of rendering a maritime 

salute26 was laid down in a number of provisions in Anglo- etherlands peace and other 

21 However, Anand argues that Selden 'altogether omitted the various countries in the East Indies and India 
which never claimed in antiquity and did not claim then any such sovereignty over the open sea' - Anand 
2 105 

22 Anand 2 105/ 106. Dupuy (6 11) is of the opinion that it was for the protection of British fishermen at a 
time when England was not yet a great maritime power that Selden defended the thesis of the closed seas 

23 Verzijl 13 9 

24 See Verzijl 13 9/10 

25 The Bristol, St Patrick and St Georges Channels, and the Irish Sea 

26 Refused to Admiral Blake by the Dutch Admiral Tromp in the Strait of Dover in 1651, which then resulted 
in the First Dutch War - see O'Connell 4 8 
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treaties, but without any accompanying recognition of England's sovereignty at sea27• 

The 1654 Treaty of Westminster declared that the honouring of the flag would continue 

in such manner as was observed at any time under any previous regime. That was 

regarded by England as recognition of its claims to sovereignty, but by the Dutch as 'a 

voluntary mark of esteem '28
• The claim reappeared in a general version as late as 1805 

in the British Admiralty Regulations29
• 

In the days of Queen Elizabeth I and later of King Charles I those rights were 

consistently asserted, and England waged four naval wars with the Republic of the 

United Netherlands to enforce them. However, what England claimed for itself in 

respect of the oceans it denied to others (in particular Spain, Portugal and Denmark)3°. 

Apart from England, other countries also claimed sovereignty of parts of the seas. 

Particular examples are those of Genoa, Pisa and Monaco. The claims of Genoa with 

regard to the Liguarian sea dated back to 1143 when certain treaties prohibited the 

vessels of Montpellier to sail past Genoa, even on the open sea31
• 

Pisa also aspired to a position of imperium in the Tyrrhenian sea. A remainder of those 

old pretensions subsisting until the latter part of the 18th century was the so-called dazio 

or diritto di Villafranca levied by the Kingdom of Sardinia on foreign vessels passing 

through 'i mari di Nizza e Villafranca'32
. 

27 Verzijl 13 10 

28 O'Connell 4 8 

29 Verzijl 13 10. However, in this respect O'Connell cites the Naval Instructions of 18<X> - see O'Connell 4 9 

30 Anand 2 75, Verzijl 13 11 

31 

32 

Colombos CJ The International Law of the Sea 5th ed London: Longmans 1962 46, Dupuy 6 50, Verzijl 13 
1V12 

Verzijl 13 12/13 
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The Prince of Monaco levied a tax of 2% on the cargoes conveyed by foreign vessels 

passing along his coast as compensation for his protection against pirates, on penalty of 

confiscation. The tax was the responsibility of a private tax collector and had the effect 

that passing vessels rather sailed out into the open sea where they ran even greater risks 

from pirates33
• 

The best-known international claims of that nature were, however, those of Venice to 

sovereignty over the Adriatic. They were recognised by Pope Alexander III in 1177 in 

the Peace Treaty of Venice34
, and were also enforced since 1269 by the levying of a toll 

on all vessels sailing in the Adriatic to the north of a line of Ravenna to Fiume35
• 

Legal development in that domain depended ( as in the related field of the law of prize) 

upon the relative positions of strength of the principal maritime powers. Verzijl opines 

that theories condemning claims as contrary to a supposed 'natural law' would in those 

days have been met with 'a complete lack of understanding'36
• 

Denmark bad in earlier times advanced ( and during the 15th century to a certain extent 

achieved recognition of) similar claims to exclusive jurisdiction over the seas between 

Norway (then under Denmark's sovereignty), Greenland and Iceland, on the one hand, 

and the Faeroer, on the other. The main object was to monopolise the catching of 

herrings and whales37
. 

During the same period Portugal and Spain (following their voyages of discovery to and 

around Africa, the East Indies and the Americas) advanced claims to exclusive rights 

33 

34 

35 

36 

37 

Verzijl 13 13 

Dupuy 1 50, Verzijl 13 13 

Verzijl 13 13 

Verzijl 13 14 

Those claims, however, provoked clashes both within England and the Netherlands. In connection with its 
sovereignty over the Sound and the Belts, Denmark had also at the time claimed sovereignty over the whole 
of the Baltic - see Verzijl 13 14/15 
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to navigation to, and trading with, the newly discovered continents. Those two (then) 

superpowers were supported in their claims by a series of Papal Bulls. One of those 

claims led to a dispute over the Canary Islands. The dispute over the Canaries was still 

continuing in 1435 when the Bishop of Burgos at the Church Council of Basel 

formulated the claims of King Juan II of Castile to the islands as a defence against the 

claims advanced by the Portuguese king38
• 

Bulls of subsequent Popes granted to the kings of Portugal and Spain the exclusive right 

to explore and occupy African territories, and reserved for their nationals navigation on 

the adjacent parts of the Atlantic Ocean39
. 

The rights so derived by the kings of Portugal and Spain implied a navigational 

monopoly: in the Atlantic to the south of Morocco and in the Indian Ocean for 

Portugal, and in the Caribbean and the Pacific Ocean for Spain. O 'Connell explains 

that the Pope's role arose because of the question raised in canon law of the jurisdiction 

of the religious orders which sent out missions in the wake of the discovery of new land. 

'It was not intended as a reservation of the seas to Spain and Portugal, but it was later 

thought that it had that effect when both countries forbade trade within their respective 

areas'40
. 

38 Verzijl 13 15. See also Anand 2 43, Colombos 31 46/47, Shaw 8 315 

39 Since the boundary line in the Atlantic Ocean, drawn in the Bulls, left the delimitation of the eastern 

40 

hemisphere undecided, Pope Alexander VJ (by a fu rther Bull during 1493) supplemented the demarcation 
by fixing another line in the western part of the Indian Ocean corresponding with that through the Atlantic. 
However, both those demarcation lines were based on the sketchy geographical knowledge avail able at the 
time. Also, the king of Portugal was dissatisfied with the last line fixed . A request for its modification 
addressed to the Roman Curia was unsuccessful, and the two powers concerned - on their own authority 
- shifted that line far towards the west, partly across the South American mainland - at 370 sea miles west 
of the Cabo Verde islands - by the Treaty of Tordessilas of 7 June 1494 - Anand 2 44, Dupuy 6 50, Koh 
T T B 'The Origins of the 1982 Convention on the Law of the Sea' 1987 Malaya Law Review Vol 29 1, 
O'Connell 4 2, Verzijl 13 18 

O'Connell 4 2. See also Anand 2 60-67 for the Portuguese attempts to halt freedom of navigation and trade 
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Those claims were contested not only by other maritime powers (in particular England 

in 1580 and the United Netherlands in 1609), but also by the Spanish theologian and 

jurist Fransisco de Vitoria41
• 

The contribution of the Republic of the United Netherlands to the confusion of 

contradictory claims was firstly a basic vindication against all rivals of the freedom of 

the seas for navigation and trading. Secondly, it asserted a presumption that it was 

entitled to exclude foreign merchants and companies from its own trading preserve in 

the East Indies on the special ground that it had secured for itself a trade monopoly in 

respect of spices in those areas through contracts with local rulers42
• 

France also played an important role in those developments. Colonial rivalry sometimes 

led states to adopt compromise solutions, such as those laid down in the Franco-Spanish 

Treaty of Crespy-en-Laonnais of 18 September 1544 by which Spain gave France 

permission to trade with its West Indian colonies, while France in return undertook to 

abstain from all voyages of discovery and conquest overseas43
• After war had broken 

out between the two states in 1552, a new agreement was entered into to the effect of 

placing a ban on future hostilities on the near side of certain agreed lines running along 

the first meridian and the tropic of cancer. On the other hand, acts of violence which 

might be committed beyond those lines were not to be regarded as infringements of the 

agreement, but would only entail the legal consequences that all existing treaties would 

cease to operate there44
• 

. 
The doctrine of the sovereignty of the seas, as a general concept, can be traced back to 

the publication of Bodin's treatise on sovereignty in 1582, when 'he wrongly ascribed to 

Baldus the idea that governmental power was exercisable over shipping within sixty 

41 Verzijl 13 19 

42 Anand 2 82-90, Verzijl 13 19 

43 Verzijl 13 19 

44 Verzijl 13 19/20 
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miles from the coast'45
. That appeared at the time to vindicate a vague idea that the 

Italian maritime cities had traditionally exercised such a jurisdiction. It propagated the 

notion at a time when governments were susceptible (and the political circumstances 

favourable) to it. By 1600, the idea of sovereignty had itself gained a hold on political 

and legal theory, and the formulation of the sovereignty of the seas during the following 

two decades was 'a plausible corollary to it. To that extent, the doctrine can be 

regarded as a Renaissance artefact'46
• 

During the 17th century overseas trade was, as a rule, in the hands of chartered 

companies, trading under a concession granted by the government concerned and vested 

with derivative public powers. It was not only the group of great colonial powers that 

engaged in trading through chartered companies: other states such as Sweden also did 

S047_ 

O'Connell observes that the two notable claims to sovereignty of the seas - out of which 

the controversy leading to the modern law of the sea arose - were those of England and 

Sweden48• The latter's claim to sovereignty over the Baltic, which was a feature of the 

expansionist policy of Gustaphus Adolphus, was really a claim to a closed sea. That was 

intended to prohibit non-Baltic Powers from commercial activity there except upon 

payment of tolls49
• 

James I introduced to England the Scottish notion of 'land-kenning', according to which 

the king of Scotland was deemed to possess whatever lay within the range of vision of 

45 O'Connell 4 2. See also Koh 39 3 

46 O'Connell 4 3 

47 
Verzijl 13 21 

48 O'Connell 4 3 

49 That claim was thus different in character as well as in geographical scope from the claims of England • see 
O'Connell 4 3 
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a ship in sight of the coast. It is likely to have influenced James I's policy of claiming 

sovereignty over the British seas50
• 

The academic exposition was set out by Craig, a Scottish lawyer who (as early as the 

reign of James VI of Scotland) contended that property in the sea belonged to those to 

whom the nearest continent belonged. Craig was followed by another Scottish jurist, 

Welwood, who in 1613 defended the theory of separate ownership of the sea51
. 

John Selden's Mare clausum, in which he claimed to find evidence for the Crown's 

authority at sea, was not confined to Admiralty matters in the more modern sense of 

the term, but 'extended to what contemporaries would have regarded as proprietorial 

matters'52
. 

Whereas Grotius based his case for the freedom of the seas on nature, Selden based his 

on divine law: God's intention that the earth should be divided53 had been executed 

with respect to the sea as well as the land by means of a social contract54
• Private 

dominion of the sea, Selden concluded, was thus permitted by the divine order and had 

been achieved by human consent55
. 

50 That claim, with its accompanying diplomatic entanglements and academic debates, stimulated 
contemporary English jurists to engage in extensive researches in order to establish the authenticity and 
antiquity of the Crown's pretensions. Toe latter exercise was regarded as indispensable, because mere 
assertion, or even the display of power, was regarded as insufficient in itself to create rights which others 
were morally obliged to recognise. 'It was thought necessary to postulate a primordial divisio rerum ... this 
divisio rerum was universally regarded as affecting the seas around nations as much as their land' -
O'Connell 4 3/4. See also Koh 39 3 

51 Colombos 31 58, O'Connell 4 4 

52 O'Connell 4 5 

53 

54 

Selden dated the division of the earth to Noah, who represented the person of Adam. The injunction to 
replenish the earth was one addressed to Noah's sons, so that that 'Divine Act of Donation' made them 
'Joint Lords of the Whole World' - see O'Connell 4 11 

'[A]s witness the passages from scripture referring to the bounds of the sea' - O'Connell 4 11 

55 O'Connell 4 11 
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In the early 17th century it was generally accepted that exclusive property in the sea 

could result from the domination of the sea by ships. The naval wars of the middle of 

the century, however, exposed 'the essentially ephemeral character of any such 

domination'56
• 

2.2.4 CONCLUSION 

Verzijl points out that there was a lack of consistency in Grotius's earlier and later 

expositions of the law of nations regarding the freedom of the sea and overseas 

commerce57
• The issues on which Grotius had shown himself inconsistent in his 

successive writings were, according to Verzijl: 

1 His attitude towards the possibility of the extension of state sovereignty over an 

adjacent coastal belt; 

2 his change of opinion as to the admissibility of trade monopolies with regard to 

overseas possessions; and 

3 his downgrading of the mare liberum principle from an absolute precept of the 

primary and immutable law of nature and of nations, from which no deviation 

is possible, to a secondary rule only, susceptible of variations58
. 

It was previously noted that the doctrine advanced by the advocates of exclusive rights 

of individual states to specific parts of the high seas was mainly based on abstract 

reasoning from a postulated law of nature and linking together historical arguments, 

drawn from practice and legislation ( especially in England), but that the attitude of 

England was inconsistent and only gradually evolved towards the freedom principle59
• 

56 O'Connell 4 13 

57 Verz.ijl 13 34 

58 Ibid 

59 See 2.2.3 supra, and also Verzijl 13 36, Koh 39 2 
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The original inferences from the principles of the freedom of the sea ( especially the 

freedom of overseas navigation and trade) were as follows: 

1 No state can legally acquire territorial sovereignty over parts of the open sea by 

occupation or otherwise; 

2 no state is entitled to exercise exclusive jurisdiction over foreign vessels in the 

high seas, either generally or in particular areas; 

3 any claim of a particular state that foreign vessels should salute its warships as 

a token of recognition of its sovereignty over specific areas of the high seas is 

without legal foundation; 

4 no state is entitled to levy a tribute from passing foreign vessels on the high seas; 

5 no state has the right to hinder foreign shipping from sailing to overseas 

countries and trading there, on the pretext of exclusive authority over specific sea 

areas; 

6 no state can arrogate to itself exclusive fishing rights in respect of any part of 

the high seas; 

7 neither can any of the asserted exclusive rights listed above be obtained by 

acquisitive prescription or otherwise60
. 

Some of the legal inferences from the principle of the freedom of the high seas listed 

above have through time lost their practical importance because the claims on which 

they were based became obsolete. For example, as far as the salute of warships is 

concerned, no maritime power any longer lays claim to a salute for its warships passing 

on the high sea by vessels flying the flag of another power as a recognition of its 

sovereignty over the sea. Furthermore, few traces remain of the old pretensions of 

colonial powers to prohibit foreign shipping from sailing to and trading with their 

overseas possessions. That trade limitation has gradually faded out. One of the stages 

of that development was documented by Great Britain's grant of freedom of colonial 

60 Ven ijl 13 37 
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trade to Russia m virtue of a most-favoured-nation clause m the British Navigation 

Act61
. 

Apart from certain claims of a few smaller states62 no claims to large areas of the high 

seas, as once advanced by England, Venice, Genoa and Pisa, Denmark, Sweden, 

Portugal and Spain63
, were made in modern times. 

In the doctrine that became established in 1700, the power to rule (imperium) and the 

ownership of the sea (dominium) merged into a single criterion of jurisdiction, which 

dominated legal thought for the following 250 years. According to that latter view, 

imperium and dominium could exist only in conjunction, so that the power to rule and 

to legislate (the power of imperium) could extent only so far as the ruler and legislator 

possessed dominium (the rights of an owner). It followed from that that foreign ships 

were beyond the authority of the coastal state when outside the boundaries of its 

territory. The sea, therefore, would be either totally mare liberum or totally mare 

clausum, and the intermediate situations where the coastal state would have mere 

'jurisdiction' would be inconceivable64
• 

During the 19th century, when changing VIews on the nature of the state and of 

government made it possible to achieve that intermediate situation, authors exploited 

the distinction which they perceived in Grotius's arguments between imperium and 

dominium. Even at present, the relevance of Grotius's distinction to the question of the 

territorial sea is taken for granted, 'although insufficiently explained'65
• If in fact 

61 

62 

63 

Verzijl 13 37 

Such as Indonesia, to exclusive sovereignty over the sea areas inside its archipelago. and attempts by some 
states to extend their normal maritime domain over adjacent sea areas by such devices as the creating of 
artificial bays, such as the Peter the Great Bay by the USSR, the annexing of the 'epioontinental waters' 
by Olili, Ecuador 'and Peru, by their Maritime Zone Declaration of Santiago of 1952. or the claiming of 
exclusive fishery zones, for example by Iceland - see Verzijl 13 37 

Anand 2 60--fJ7. Colombos 31 46, Verzijl 13 37/38 

64 O'Connell 4 15 

65 Ibid 
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Grotius did promote the theory that the coastal state could exercise imperium over 

foreigners at sea, without necessarily importing dominium in the coastal sovereign, his 

text would support the projection back into the 17th century of the 'jurisdictional', or 

'police' view of the territorial sea. 'But it is difficult to agree with this interpretation of 

its texts'66
. 

O'Connell argues that the key to an understanding of Grotius's texts is the distinction 

which be made between personal and territorial jurisdiction67
. The former did not 

depend on property but on the relationship of ruler and subject. The latter was 

localised, and thus intrinsically connected with possession of the terrain. While Grotius 

did not explicitly state that outside his territorial boundaries no prince might exercise 

imperium except over his own subjects, that is what be may have believed, because be 

made the point that revenues levied on fishing were personal and not territorial 

imposition, and hence limited to subjects. (That had nothing to do with the areas of sea 

included within the national boundary, such as waters intra fauces teJTae, but was 

concerned with the high seas.) It seems, then, that Grotius would limit the exercise of 

imperium over foreign ships to waters over which the sovereign possessed dominium68
• 

O'Connell sums up that period as follows: 

66 

67 

68 

69 

In the seventeenth century, elaborate philosophical constructions were attempted in 

order to explain or justify the freedom of the seas or the extent of coastal state 

jurisdiction, but it was the facts of power and the pragmatic needs of commerce and 

strategy that eventually endowed the rules of the law of the sea with whatever stability 

they came to posress69
• 

O'Connell 4 15 

O'Connell 4 16 

O'Connell 4 16/17 

O'Connell 4 29 
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2.3 FREEDOM OF FISHING 

The common theme of debate during the 17th century was the understanding that 

claims made to maritime jurisdiction should be intellectually as well as militarily 

defensible. The starting point of all the advocacy and criticisms of these claims was the 

mode of acquisition of property ex lege naturae et gentium, and the analysis tended to be 

compounded of various elements, theological and philosophical, projected through the 

institutions of Roman Law'70
• 

The struggle for the freedom of the seas came to the fore again as the issue of trading 

monopolies with overseas colonial possessions received a new momentum in the 20s and 

early 30s of the 18th century as a result of the establishment of a number of national 

overseas trading companies, such as the General Imperial Company of Ostend by 

Emperor Charles VI (1722) and the Danish Company of Altona 71
• 

One of the main interests involved in the fight for the freedom of the seas was that of 

fishing. Agreements and controversies concerning the freedom of fishing date back to 

the 13th century. Probably the oldest reference to the freedom of fishing in Dutch 

history goes back to 1295, and in 1307 disputes arose because British fishermen disliked 

the freedom granted to foreigners. According to the Magnus Jntercursus of 24 February 

1496 fishing off the English coast was free . The freedom of fishing in treaties was 

usually combined with the freedom of Mercatura . When Denmark in 1600 attempted 

to restrict the freedom of fishing by British fishermen in the orthern Seas, Queen 

Elizabeth defended that freedom by virtue of earlier treaties of 1490 and 152372
. 

An area of the sea which had become the scene of international disputes over fisheries 

was that between Norway, the Faeroer, Greenland and Iceland; this area was claimed 

by the Kingdom of Denmark-Norway as its dominium. It was not only fishing by foreign 

70 
O'Connell 4 14 

71 Ven.ijl 13 21/22 

72 Ven.ijl 13 25 
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fleets in those seas which provoked sharp altercation, but also any form of foreign trade 

with Iceland and Norway's dependencies73
• 

Relations between Denmark and the other trading fishing countries of Europe worsened 

in the 1740s when Denmark stressed the asserted traditional sovereignty of the Danish 

kings over the orthern Seas. That diplomatic struggle bad been preceded by isolated 

incidents in 1688 and 1698 when a Dutch vessel, De Hoop, was confiscated because of 

cod-fishing near the Faeroer contrary to a Danish ordinance of 1682. At stake was the 

legality of the claim of Denmark to a four mile wide territorial sea, but at a later stage 

the issue of such a wide reserved zone was extended to the asserted Danish imperium 

over the Northern Seas as a whole74
• 

Verzijl opines that the 'impassioned discussions relative to the fisheries around Iceland 

at the Conference of Geneva on the Law of the Sea (1958) are a late echo to the 

historic struggle of earlier centuries'75
• 

On 2 August 1839 the Anglo-French Agreement was signed by the UK and France. 

That agreement provided for a commission to be appointed to prepare a set of 

regulations as a guide to the fishermen of the two countries. The commission drafted 

regulations, consisting of 89 articles which were sanctioned by the Anglo-French 

Declaration of 23 June 184376
. Those included provisions reserving oyster fishing in 

specific areas, rules for the protection of fish on the high seas, and the use of fishing 

tackle 77. 

73 Verzijl 13 27 

74 Verzijl 13 '213(29 

75 Verzijl 13 30 

76 
Colombos 31 368 

77 
Ibid 
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That bilateral agreement was the first of many of its kind78 which tried to regulate 

interaction between states as far as the sea and its resources was concerned. 

Seen from the point of view of the development of the doctrine of the law of nations, 

the dogma of the freedom of the sea has emerged as a reaction against the far-reaching 

national claims smveyed above. It has since 'spread its influence all over the world to 

become in the long run a universally recognised basic principle of international law'79
• 

In tracing that legal development, it should be borne in mind that since the journeys of 

discovery in the 15th century the oceans came to be viewed in the first place as an area 

where the maritime powers were entitled to display their naval power and as a highway 

for navigation and international commerce, and only secondly as a reservoir of aquatic 

riches. However, the latter aspect has certainly played a major role in specific parts of 

the northern Atlantic, such as the sea between England, Denmark and Iceland, and the 

maritime areas off the coast of Newfoundland. During the 20th century it bas come 

into much greater prominence, as witnessed by developments which have shifted the 

balance from navigational and trading interests on the one hand, to the economic 

exploitation of the resources of the sea on the other80
. 

That period also saw the gradual dwindling of the claim to exclusive jurisdiction over 

large parts of the high sea, to the much more modest claim to sovereignty over a coastal 

belt only (the so-called 'territorial sea'). However, that shift had been counteracted by 

a development in the opposite direction, consisting of a tendency on the part of the 

coastal states to considerably increase the breadth of their territorial sea, and of new 

claims to exclusive fishery zones (or at least to preferential rights in maritime areas 

nearest to their coast). That development to the detriment of the freedom of the sea 

was caused by the same economic needs of maritime nations, and it found its first 

78 See 2.5 infra 

79 Verz.ijl 13 30 

80 Verz.ijl 13 30/31. See also Anand 2 40-53, Dupuy 6 10/11 
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detailed expression in the conclusions of a 1955 conference convened in Rome by the 

Food and Agricultural Organi:zation (FAO)8'. 

2.4 HIGH SEAS, TERRITORIAL WATERS AND INTERNAL WATERS 

The philosophy of effective power, which underlay the idea that the limits of coastal 

state authority were those within the range of cannon, imposed upon the evolving law 

of the sea after about 1680 a boundary between high seas and territorial waters. The 

process was extended into the second half of the 18th century when there was a stage 

of controversy and ambiguity during which claims to various forms of jurisdiction were 

made ( and at times enforced) to distances far in excess of the range of cannon82
• 

Those claims cannot be explained away as special exceptions to a general principle of 

the freedom of the seas because at the time they were defended on much broader 

grounds. However, the fact that they needed to be defended at all was indicative of a 

growmg doubt as to the criterion of the extraterritorial display of governmental 

power83
• 

O'Connell points out that there was - until 1800 and probably into the 19th century -

an inconsistency of opinion and practice which would justify the view that there were 

several overlapping jurisdictions in force at various times and in various places (for 

neutrality and prize war, for fisheries and for protection against smuggling). The 

philosophy of effective power embodied in the cannon-shot rule had the tendency to 

aggregate those various jurisdictions, and fuse them into the single notion of territorial 

81 
By virtue of Resolution 900 (IX) of the UN General Assembly - see Verzijl 13 31 

82 See the examples of the British Hovering Act and that of exclusive traffic on the Spanish Main - see 
O'Connell 4 18 and also Anand 2 52, Brownlie I Principles of Public International Law 4th ed Oxford: 
Oarendon Press 1990 182, Colombos 31 83 

83 O'Connell 4 18 
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waters, but it was not until after the Napoleonic Wars (and indeed not before the 1840s) 

that the process was completed84
. 

The concept of the freedom of the seas remained ambiguous until then because of the 

effects of the practice of mercantilism. The situation changed in the 19th century with 

the evolution of the philosophy of free trade, the development of the steamship and the 

'open door' policy in Latin America. One feature of the change was the development 

( or at least the clarification) of the right of innocent passage through territorial waters 

from the 1840s onwards. Even though the boundaries between high seas and territorial 

waters had by that date become accepted, the regime of the territorial had become 

relaxed in the changed economic, political and commercial circumstances of the time. 

Its extent as much as its quality became a matter of preoccupation only because (after 

the abolition of the slave trade and the recognition in the Webster-Ashburton Treaty 

that the era of unilateral action against trade had ended85
) the freedom of the seas 

acquired an absolute character that it had not previously possessed. 

It retained that character for a little more than a century. The absoluteness of the 

freedom of the seas reached its peak with the award in the Bhering Sea Fur Seals 

A rbitration in 1893 when the tribunal rejected conservationist arguments for unilateral 

restriction of fishing beyond the limits of the territor ial sea86
. 

There were vanous factors for the exclusive appropriation of the seas. As far as 

navigation is concerned, some of the earlier claims87 were made with the objective of 

ridding the seas of pirates. Those so-called 'free-boaters ' as the pirates were called88 

- roamed the seas in the Baltic, the North Sea, the English Channel and the 

84 O'Connell 4 19 

85 See O'Connell 4 19/20 

86 O'Connell 4 19/20. See also Colombos 31 147/148 

87 Particularly immediately after the fall of the Roman Empire 

88 Sinjela A M Land-Locked Stales and the UNCLOS Regime New York: Oceana Publications, Inc. 1983 

102/103 
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Mediterranean terrorising the merchants and seizing their cargoes. To counteract that 

menace, merchants sought to protect themselves by forming associations which patrolled 

and safeguarded the coastal seas for navigation. During the 13th century their functions 

were taken over by states themselves. Some states, however, exceeded their jurisdiction 

by claiming sovereignty over the adjacent areas89
• 

The major reason for claiming exclusive jurisdiction to parts of the seas was an 

economic one. States felt that acquiring sovereign jurisdiction over the seas would 

enable them to secure exclusive access to the resources off their coastal waters. 

Furthermore, the levying of tolls on all foreign ships and vessels passing through their 

waters increased their national incomes. Similarly, the overriding objective in Spain and 

Portugal's claims was their desire to assert complete monopoly over the new commercial 

trade routes that were opening up between Europe and the then newly discovered 

worlds of India, the Far East, Latin America and the Caribbean Islands90
• 

The third motivating factor for the appropriation of parts of the seas was induced by the 

religious beliefs shared by the Christian states of Europe. In partitioning the Atlantic 

Ocean between Spain and Portugal the Pope wished to counteract the threatening 

influence of the Crusades on the church. Those unilateral assertions of exclusivity to 

parts of the high seas could not, however, pass unnoticed and unchallenged by others, 

and were followed by a period of considerable unrest in the history of the seas91
• 

It can thus be stated that, in general, a coastal state could exercise its jurisdiction over 

foreign ships within its internal waters to enforce its laws, although the judicial 

authorities of the flag-state could also act where crimes have been committed on board 

ship92
• Where the foreign vessel involved had been a warship, however, the 

89 Sinjela 88 103 

90 
Ibid 

91 See Sinjela 88 103 and 2.2.3 supra 

92 See Harris D J Cases and Ma1erials on Jntemational Law 3rd ed London: Sweet & Maxwell 1983 316-319, 
Shaw 8 295(296 for the cases of R v Anderson and Wilden/ms on that issue 
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authorisation of the captain or of the flag-state was necessary before the coastal state 

could exercise its jurisdiction over the ship and its crew93
. 

2.5 THE CODIFICATIONS 

2.5.1 INTRODUCTION 

It bas already been pointed out94 that the 19th century brought about the evolution of 

the philosophy of free trade, the development of the steamship and the 'open door' 

policy in Latin America. Thus, states like Britain began to realise that the greatest good 

- including peace and stability - could be realised by keeping the seas open to all. In 

addition, it would no longer be necessary to expend a great deal of money and human 

resources to protect and defend their vessels at sea. Britain in particular also realised 

that continued claims to sovereign rights over the seas inhibited the development of 

commerce and industry. Britain therefore voluntarily abandoned its previous claims and 

became one of the strongest advocates for the freedom of the seas95
• 

The stability thus attained in the law of the sea in the second half of the 19th century 

warranted the codification of its rules. That was because there were implications to be 

drawn in the field of the conflict of laws from the operation of the rules of public 

international law, especially in matters such as collisions at sea96
. The international 

community was also anxious to prevent another situation from arising in which a few 

93 

94 

That was due to the status of a warship as a direct arm of the sovereign of the flag-state • see Shaw 8 296. 
See also the Declaration Respecting Maritime Law of 18 April 1856, Paris • Bowman M J and Harris D 
J Mu/Jilaleral Treaties London: Butterworths 1984 5 

See 2.4 supra 

95 Sinjela 88 109 

96 O'Connell 4 20 
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states could again begin to lay claim to large parts of the open seas for their exclusive 

use97
. 

2.5.2 EARLY ATTEMPTS AT CODIFICATION 

Long before the 20th century there were attempts at codification of the law of the sea. 

A brief look at these early attempts follows. 

The sea laws of the Rhodians, for the Mediterranean, was a very old set of rules, 

endorsed by the Greeks and the Romans98
. In the 13th century, there were the Assizes 

of Jerusalem, also for the Mediterranean area99
. From an uncertain date in the 13th 

or 14th century came the Rolls of Oleron, a French island on the Atlantic coast off 

Bordeaux100
• The Consolata de/ Mare was probably the best known of all the then 

existing codes. It dated from the 14th century and was also intended for the 

Mediterranean area. It was originally drafted in Catalan (Barcelona), but also made its 

influence felt outside its area of origin101
• 

The Black Book of the Admiralty dated from the second half of the 14th century102
. 

Wishy Sea Laws, for the Baltic - Gothland and the cities of the Hanseatic League - was 

adopted in a definite form in the 15th century. The Hanseatic League later adopted its 

own code at the beginning of the 17th century, namely Jus maritimum Hanseaticum 103
• 

97 Sinjela 88 100 

98 
Anand 2 10/11, Verzijl 13 38 

99 Verzijl 13 38 

100 Ibid 

101 Ibid 

102 
Its original disappeared in the 18th century, but was published in 1871 from a rediscovered transcript - see 
Verzijl 13 38 

103 Verzijl 13 39 
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Gui.don de far Mer was a collection of customary rules of maritime law which originated 

in the North of France (Rouen) in the early 17th century - 1607104
• 

2.5.3 THE 18TH AND EARLY 19TH CENTURIES 

As far as the more recent history of the law of the sea is concerned, in 1856 the 

Congress of Paris agreed on the Declaration Respecting Maritime Law (better known 

as the Declaration of Paris) which laid down four fundamental rules on the abolition 

of privateering, on the immunity of neutral goods in enemy vessels ( other than 

contraband), of enemy goods in neutral vessels (with the exception of contraband), and 

on the effectiveness of blockades. All those rules have been consistently treated as 

binding by all nations105
• The Geneva Convention of 22 August 1864 was applied to 

maritime warfare by the 1899 Hague Peace Conference106
. 

During the 1880s and 1890s the Institut de Droit International devoted itself to a 

codification of the rules of the law of the sea107
• Its programme was modest - to 

establish the geographical areas for the choice of maritime laws - but it became 

problematic on the questions of the extent of, and the nature of, territorial waters. As 

far as extent was concerned, the difficulty was that the increasing range of cannon was 

invalidating the criterion underlying the three-mile limit, and raised new questions of 

strategic importance for naval operations in time of war. Those questions came into 

104 Verzijl 13 39 

105 Bowman and Harris 93 5, C.Olombos 31 20 

106 See the International C.Onveotion for Adapting to Maritime Warfare the Principles of the Geneva 
C.Onvention of 22 August 1864 - Bowman and Harris 93 16/17, C.Olombos 31 20 

107 O'C.Onnell 4 20 
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perspective in the drafting of four conventions at the 1907 Hague Peace Conference108
, 

and at the 1909 London Naval Conference109
. 

2.5.4 1HE 201H CENTURY 

The 1899 Hague Peace Conference marked the beginning of the movement for the 

pacific settlement of international disputes. 

The results of the second Hague Peace Conference of 1907 were particularly important 

from the view of the law of the sea110 as it produced several conventions codifying 

many of the rules of naval warfare and maritime neutrality. It also drafted a convention 

for the establishment of an International Prize Court, specialising in the problems of 

the capture of foreign vessels at sea by belligerents111
• 

In 1908 a Naval Conference was held in London for the purpose of formulating the then 

acknowledged principles of international law112
. The conference concluded its work 

in February 1909, when the Declaration of London was signed by ten contracting 

parties113
• 

108 The Convention Relative to the Laying of Automatic Submarine Contact Mines, the Convention Respecting 
Bombardments by Naval Forces in lime of War, the Convention for the Adaptation of the Principles of 
the 1906 Geneva Convention to Mari time War and the Convention Relative to Certain Restrictions on the 
Right of Capture in Maritime War - Bowman and Harris 93 28-30 

109 O'Connell 4 20 

110 As far as other aspects of law was concerned the conference was less successful - see O 'Connell 4 21 

111 Colombos 31 20. However, the court was never established - see Erasmus G 'Dispute Settlement in the 
Law of the Sea' in The Law of the Sea edited by Bennett T W et al Cape Town: Juta & Co, Ltd 1986 18 

112 That was because there were doubts regarding the law which the International Prize Court would have to 
apply to the cases to be submitted to it 

113 Because of the opposition encountered in the British Parliament and public opinion it failed to secure 
ratification, although it incorporated the views of all the major naval powers on the principal rules of naval 
warfare before the outbreak of World War I in 1914 - see Colombos 31 20 
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After World War I the League of Nations was established. Among its various activities 

it tried to codify various matters of maritime law. In particular, Article 23 of the 

Covenant of the League provided that 'subject to and in accordance with the provisions 

of international Conventions existing or hereafter to be agreed upon, the members of 

the League will make provision to secure and maintain freedom of communications and 

of transit and equitable treatment for the commerce of all members of the League'114
. 

The establishment of the League of Nations brought about various efforts at a final 

codification of the law of the sea. Various bodies in the 1920s worked towards that 

ideal and reached a remarkable degree of unanimity. Those were inter alia the Institut 

de Droit International, the International Law Association, the German and Japanese 

Societies of International Law and the American Institute of International Law115
. 

In addition, two private codifications were attempted, one by Strupp in a volume 

dedicated to the Reichsgericht, and another by the Harvard Law School116
. 

De iure recognition was given for the first time to a land-locked state to claim and 

possess a maritime flag under the 1919 Treaty of Versailles, when the 'High Contracting 

Parties' agreed to recognise the flag flown by the vessels of an allied or associated power 

having no seaboard117
• 

Similarly, the 1919 Treaty of Saint-German and the 1920 Treaty of Trianon granted to 

all the 'Contracting Powers' the privilege of recognition of their respective flags. The 

114 
Colombos 31 21 

115 Churchill and Lowe 18 11, Colombos 31 93, O'Connell 4 20 

116 See further O'Connell 4 20/21 

117 The vessels in that case were to be registered at a specific place situated within the territory of the 
land-locked state, which was to serve as a port of registry - Article 273. and see also Bowman and Harris 
93 37, Singh N lntemaJi.onal MariJime L aw Conventi.ons Vol 4 London: Stevens & Sons 1983 2918 
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1921 Barcelona Conference on Communications and Transit resulted in the Declaration 

Recognising the Right to a Flag of States having no Sea-coast of 20 April 1921118
• 

The 1921 Barcelona Conference also agreed on the Convention and Statute on Freedom 

of Transit and the Convention and Statute on the Regime of Navigable Waterways of 

International Concern. That codification was continued at the 1923 Geneva Conference, 

which resulted in the Convention and Statute on the International Regime of Maritime 

Ports119
• 

The efforts at codification undertaken by the League were assisted by a 'Committee of 

Experts for the Progressive Codification of International Law' ( established by the 

League in 1924) which had been entrusted with the task of preparing a provisional list 

of topics whose regulation by international agreement was deemed desirable and 

practicable. 

In September 1927, the Assembly of the League considered the committee's report and 

decided that a conference should be convened for the purpose of codifying the following 

three subjects: nationality, territorial waters, and the responsibility of states for damage 

done in their territory to the person or property of foreigners. The first Conference on 

118 See Bowman and Harris 93 37, Singh 117 2918. The declaration, also known as the Barcelona Declaration, 
reads as follows: 

The undersigned. duly authorised for the purpose, declare that the states which they 
represent recognise the flag flown by the vessels of any State having no sea-coast which 
they are registered at some one specified place situated in its territory: such place shall 
serve as the port of registry of such vessels. 

The signatories were Albania, Austria, Belgium, Bolivia. Bulgaria, Chile, China, Czechoslovakia, Denmark, 
Estonia, France, Greece, Guatemala, India, Italy, Japan. Kingdom of the Serbs, Croats and Slovenes, Latvia, 
Lithuania, Netherlands, New Zealand, Norway, Panama, Persia, Poland, Portugal, Spain, Sweden, 
Switzerland, the UK and Uruguay. The then Union of South Africa acceded to the treaty on 31 October 
1922, Swaziland on 16 October 1970 and Lesotho on 23 October 1973 - Singh 117 2919 

119 Bowman and Harris 93 45/46 and 56/57, Colombos 31 21. See also the Treaty between the United States, 
the British Empire, France, Italy and Japan limiting naval armament of 6 February 1922, the Convention 
regarding the regime of the Straits (Lausanne Convention) of 24 July 1923 and the International 
Convention Regarding the Regime of Straits Between the Mediterranean and the Black Sea (Montreux 
Convention) of 20 July 1936 - Bowman and Harris 93 100, Grenville J AS The Major International Treaties 
1914-1945 London: Methuen 1987 80-89 
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the Progressive Codification of International Law met at the Hague from March 13 to 

April 12 1930. Although the Hague Conference was unable to reach an agreement on 

the subject of territorial waters, it succeeded in preparing a draft convention on 'The 

legal status of the territorial sea' for future consideration120
. 

In addition to the three topics mentioned above, the Assembly of the League concurred 

with the report of the 'Committee of Experts' that the question of the exploitation of 

the products of the sea should also be considered121
• 

In evaluating the 1930 Hague Codification Conference it should be borne in mind that 

a Preparatory Committee was set up to draft articles for submission to the conference, 

and that the draft was prepared on the basis of a questionnaire sent to governments. 

The replies so received were then commented upon. The whole procedure - which took 

several years - was directed at establishing what the rules of international law were; not 

what they might become. To that extent, argues O'Connell, the emphasis at the 

conference was more legal than political122
, and the delegations included prominent 

legal experts. 

However, the Hague Conference failed for a particular (political) reason, namely the fact 

that not enough states were prepared to commit themselves indefinitely to a three-mile 

limit for fisheries123
• By that time the issue of fishery conservation had already 

become politically significant. At various conferences from the 1890s onwards124 

attention had been drawn to the dangers of over-fishing, and to the need for legal 

controls, and those had led to recurrent demands for coastal fishing jurisdiction beyond 

the limit of three miles. 

120 Colombos 31 22, Koh 39 6 

121 Ibid 

122 O'Connell 4 20/21 

123 Brownlie 82 189, Omrchill and Lowe 18 12, O'Connell 4 20/21. South Africa was one of 10 states to favour 
a three-mile limit - see Koh 39 7 

124 See 2.5.3 supra 
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When the Hague Conference reported to the League of Nations that it was unable to 

reach agreement on the extent of the territorial sea, the intention was to explore the 

question further later and reconvene the conference. However, the outbreak of the 

Second World War prevented that, and it was not until the establishment of the UN that 

it was possible to return to the codification of the law of the sea125
• That was one of 

the first tasks undertaken by the ILC which was established by the General Assembly 

on 21 November 1947. The ILC began its work on the subject in 1950126
• 

The emphasis of the ILC differed from that of the Preparatory Committee of the Hague 

Codification Conference because its mandate was not only the codification of 

international law, but also its progressive development. That obscured the distinction 

between the recording of law and the enunciation of proposals. Since the draft articles 

which the ILC prepared were peremptory in character, they could not by themselves 

indicate whether they were codificatory or not. That could only be determined from the 

commentaries which the ILC attached to the draft articles, or from the debates in the 

ILC about them127
• 

The legal regimes of the high seas and of territorial waters formed a substantial part of 

the ILC's work and a report on both these subjects was approved for submission to the 

planned UN Conference on the Law of the Sea at the commission's eighth session in 

Geneva in July 1956. 

Other codifications worthy of note during that period were the Convention on the 

International Maritime Organisation of 6 March 1948, Geneva, the Convention 

Concerning the Regime of Navigation on the Danube of 18 August 1948, Belgrade, the 

125 
As far as codification by the UN is concerned. Article 13 of the Charter of the UN stipulates that the 
General Assembly 'shall initiate studies and make recommendations for the purpose of encouraging the 
progressive development of international law and its codification' - Colombos 31 22 

126 
O'Connell 4 21. Some of the major influences towards that were the 1945 Truman Proclamation (see 
26.2.4 infra and Birnie P W 'The Law of the Sea Before and After UNCLOS I and UNCLOS II' in The 
Maritime Dimension edited by Barston RP and Birnie P London: George Allen & Unwin 1980 10/11) and 
the 1947 Latin American claims to a 200 mile patrimonial sea (see 2.6.2 infra) 

127 
O'Connell 4 21/22 
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Agreement for the Establishment of a General Fisheries Council for the Mediterranean 

of 24 September 1949, Rome, the International Convention for the High Seas Fisheries 

of the North Pacific Ocean of 9 May 1952, Tokyo, and the International Convention for 

the Prevention of Pollution of the Sea by Oil of 12 May 1954, London128
• 

2.5.5 CONCLUSION I Nwu 
LIBRAR_Yj 

It should be clear from the above that Europe played a central role in the development 

of the law of the sea until at least the beginning of the 20th century. However, that 

view is not shared by all writers. Anand129 opines: 

It is submitted that the contribution of Asian and African countries toward the 

development of modern international law, or their attitude, outlook and behaviour 

toward its rules in their international relations, is more often than not based on 

ignorance of their history and lack of understanding of their cultures and cultural 

traditions. Conditioned by the still prevailing Eurocentrism in international law and 

thinking, the traditions, customs, laws and histories of these countries have been either 

altogether ignored or underplayed130
• 

Anand further points out that the international law of the sea developed in response to 

the need of the European states to trade with the Asian states, and: 

Thanks to their [Asian states'] liberal traditions of freedoms of peaceful navigation and 

trade, and permission to foreign merchants to establish themselves by their own laws, the 

Europeans got an easy foothold in Asia. European sovereign or semi-sovereign agencies 

which appeared on the Asian scene were automatically drawn into the Asian legal system 

and affected by its rulesm. 

128 Bowman and Harris 93 138-192 

129 Anand 2 4-6 

no Anand 2 5 

131 
Ibid 
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Anand therefore argues that writers such as Grotius derived their ideas from the Asian 

states: 

... the rules of maritime law, as practised by Asian states and explained and 

recommended in a European context by Grotius and other classical jurists, were not 

immediately accepted or acceptable to the European states who were too busy vying with 

each other to grab as much of the Asian spice trade as they could to the exclusion of 

others. It was only after two hundred years of bickering and fighting that the need and 

usefulness of the freedoms of navigation and trade came to be realized and appreciated 

in Europe. But the law as it developed since the late eighteenth century was geared to 

the furtherance of European interests and to the protection of European rights. Law of 

the sea, as other rules of international law, developed in response to the needs of the 

European industrial Powers for wider markets in Asia and Africa132
• 

It is indeed a well-documented fact that much interaction took place on the seas of the 

East from early centuries133
. 

Be that as it may, it should also be noted that writers like Grotius and Selden have done 

much for the codification of the international law of the sea in their time. The 

development of international law depends not only on state practice, but also on other 

elements like inter alia the writings of scholars. Anand may well be justified in his 

criticism of Eurocentrism when thinking about international law, but the works of 

scholars like Grotius, Selden and others on the international law of the sea at that time 

should not be denounced merely because of a lack of documentation of previous 

thinking in that field. 

As far as codification is concerned, the work undertaken by the Hague Peace 

Conferences, the League of Nations and the ILC in particular laid the foundations for 

the subsequent three UN Conferences on the Law of the Sea. 

132 Anand 2 6 

133 For examples see Anand 2 12-19 
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2.6 THE 1958 GENEVA CONFERENCE ON THE LAW OF THE SEA 

2.6.1 INTRODUCTION 

Article 13 of the Charter of the UN stipulates that the General Assembly 'shall initiate 

studies and make recommendations for the purpose of encouraging the progressive 

development of international law and its codification'134
• As noted before, the result 

of that was the establishment by the General Assembly of the ILC on 21 November 

1947135
. 

At its very first session in 1949, the ILC included the regime of the high seas and the 

territorial seas in its 'provisional list of topics whose codification is considered necessary 

and feasible'136
. 

However, the ILC decided to give priority to the 'regime of the high seas'137 and 

appointed Professor J P A Francois special rapporteur for it. The General Assembly 

itself recommended in 1949 that the ILC also study the regime of the territorial waters 

on a priority basis. 

After considering reports of Professor Francois, together with comments of 

governments, the ILC drew up drafts on three problems: the continental shelf, fisheries, 

and the contiguous zone. But when those drafts were discussed in the General 

Assembly, Iceland raised the question of the unity of various problems of the law of the 

sea and stressed the inadvisability of considering any of its various problems separately. 

134 

135 

136 

137 

C.olombos 31 22, Grenville J A S and Wasserstein B The Major International Treaties Since 1945 
London: Methuen 1987 66, Koh 39 11 

The ILC was charged with the duty of surveying the whole field of international Jaw with a view to 
selecting topics for codification and to submitting recommendations to that end to the General 
Assembly - see 2.5.4 supra, Birnie 126 13 

Anand 2 175 nl, Elias T O New Horiz.ons in International Law Alphen aan den Rijn: Sijthoff & 
Noordhoff 1980 13 

Anand 2 175. See also Koh 39 11 



84 

The General Assembly accepted that view in a resolution138
, and decided not to deal 

with any of the problems until all had been studied and reported upon by the ILC139
. 

At its next session the General Assembly reaffirmed the idea of the unity of the subject. 

But on the problem of the conservation of the living resources of the sea ( on which the 

ILC had already prepared a draft) the General Assembly agreed to convene a technical 

international conference 'to study the problems of conservation of the living resources 

of the sea and to make appropriate scientific and technical recommendations ... '140
• 

The report of the conference was to be referred to the ILC 'as a further technical 

contribution to be taken into account in its study of the questions to be dealt with in the 

final report .. .'141
• 

The International Technical Conference on the Conservation of the Living Resources 

of the Sea met at Rome from 18 April to 10 May 1955 and submitted a report which 

was considered by the ILC at its seventh session in 1955. In its final report in 1956, the 

ILC recommended that the General Assembly should convene an international 

conference to examine the law of the sea, taking into account not only the legal but also 

the technical, biological, economic, and political aspects of the problems, and to embody 

the results of its work in one or more international conventions or other appropriate 

instruments142
• 

138 

139 

140 

141 

142 

' ... having regard to the fact that the problems relating to the high seas, territorial waters, contiguous 
zones, continental shelf and the suprajacent waters are closely linked together juridically as well as 
physically' - see Anand 2 175 

Anand 2 175 

Because it involved technical and scientific aspects beyond the competence of the commission - see 
Anand 2 175 

Anand 2 175/176 

Anand 2 176 
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2.6.2 11-IE 1958 GENEVA CONFERENCE ON THE I.AW OF THE SEA 

After the 1956 recommendations of the ILC, the General Assembly called for a 

conference on the law of the sea. It met in Geneva from 24 February to 29 April 1958. 

86 states were represented at the conference, and most of the interested specialised 

agencies of the UN and inter-governmental bodies sent observers. It was decided to 

adopt the report of the ILC as the basis for consideration of the law of the sea143
• It 

should be noted that, for the first time in history, a majority of the participants144 at 

that conference - which was called to codify or make new international law - consisted 

of either newly independent Asian-African states145 or Latin American states which 

had previously played only a minor role at international conferences. Supported by the 

Soviet bloc in terms of 'anti-colonialism', those 'dissatisfied' states were determined to 

change the traditional Western-oriented law of the colonial era under which they felt 

discriminated against, or at least modify it to suit what they saw as the changed needs 

of the expanded international society146
• 

Dupuy147 notes that that period contrasted sharply with the classic law of the sea, which 

was unidimensional in that navigation on the surface of the sea was all that mattered, 

not the underwater environment148
• During the 1950s, however, the international law 

of the sea took on a pluridimensional character149
. 

143 

144 

145 

146 

147 

148 

149 

Anand 2 176, Koh 39 12, Nordquist and Park 1 3 

54 of the 86 states represented 

Which since the 17th century had played no role in its formulation and since the 19th had been 
considered merely its objects, according to Anand 

Anand 2 176 

Dupuy 6 6 

Questions relating to the regime of the seabed took on a theoretical character in the absence of 
technically feasible economic uses - Dupuy 6 6 

Reflected also in the principle of the 'common heritage of mankind'. Dupuy explains that the 
expression 'ocean space' was then used in preference to 'ocean' or 'sea' to denote the new character 
- Dupuy 6 7 
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While not one state disputed - and virtually all generally supported - the peaceful 

freedom of navigation, the smaller states were critical of the numerous other activities 

of the maritime powers in the name of the freedom of the sea which, they felt, should 

be exercised subject to the legitimate rights of other states. Those smaller states insisted 

that the old concept of the freedom of the seas could no longer be regarded as 

sacrosanct or absolute. The rights and duties of the coastal states, it was argued, 

needed protection in the light of new technological developments. Most of the smaller 

states wanted ( or extended) coastal state jurisdiction for the protection of the 

continental shelf, fisheries and other economic interests, although there was little 

agreement on a uniform limit150
. 

2.6.2.1 THE HIGH SEAS 

Prior to the 1958 conference the ILC was entrusted with the task of preparing draft 

articles that would form the basis of negotiation. After much debate the conference 

adopted the Convention on the High Seas151
. Article 2 of the convention stated: 

The high seas being open to all nations, no State may validly purport to subject any part of 

them to its sovereignty152
• 

The article also listed the four freedoms that may be enjoyed by both coastal and 

non-coastal ( or land-locked) states, namely freedom of navigation, freedom of fishing, 

freedom to lay submarine cables and pipelines, and freedom to fly over the high 

seas 153
. 

150 

151 

152 

153 

Some of those argued that the maritime belt should vary according to the economic, geographical , 
biological, technical, political . and defence needs of the state concerned. Some pleaded for six miles, 
some nine miles, some 12 miles. and some of the Latin American states wanted to maintain 200 miles 
- see Anand 2 177 

Bowman and Harris 93 227{2'213, Koh 39 13, Sinjela 88 110 

Article 2. Article 1 defined the high seas as 'all parts of the sea that are not included in the territorial 
sea or in the internal waters of a state.' 

Article 2. See also Birnie 126 17, Brownlie 82 235 
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While codifying those freedoms the convention also proclaimed that there are other 

freedoms which are recognised as general principles of international law. Article 2 

further stated that those freedoms are not absolute and that they are to be enjoyed with 

reasonable regard for the interests of other states in the exercise of the freedom of the 

high seas 154
• 

Article 3 of the convention specifically provided for rights of land-locked states. Article 

3(1) provided that states having no sea-coast should have free access to the sea, and to 

that end transit states should 'by common agreement' with the land-locked state and 'in 

conformity with existing international conventions'155 accord: 

(a) To the state having no sea-coast, on a basis of reciprocity free transit through their 

territory and 

(b) To ships flying the flag of that state treatment equal to that accorded to their own 

ships, or to the ships of any other states, as regards access to seaports and the use of 

such ports156
• 

It further provided that land-locked and transit states should settle ('taking into account 

the rights of the coastal state or state of transit and the special conditions of the state 

having no seacoast') all matters relating to freedom of transit and equal treatment in 

ports 151. 

154 

155 

156 

157 

Article 2, and see also Sinjela 88 110. Some of those freedoms have now been reflected in the 1982 
WSC, for example the freedom to construct artificial islands and other installations permitted under 
international law [Article 87(1)(d) of the WSCJ and the freedom to conduct scientific research 
[Article 87(1)(f) of the WSC]. See Birnie 126 17 for the disputes concerning the identity of the 
'unnamed freedoms'. Harris (92 320) opines that those freedoms recognised by the 'general principles 
of international law' should also include the freedom to use the high seas for weapon testing and naval 
exercises. However, Article 88 of the LOSC limits the use of the high seas to 'peaceful purposes'. 
See also Brownlie 82 219/220 

See here the 1965 Convention on Transit Trade of Land-Locked States - Harris 92 320/321 

Article 3(1) 

However, subject to states parties to existing international conventions - see Article 3(2) 
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The convention fu rther provided for the nationality of ships on the high seas158
, 

jurisdiction on the high seas159
, hot pursuit160

, and pollution of the high seas161
• 

2.6.2.2 TI-IE TERRITORIAL SEA 

The ILC was requested by the General Assembly to prepare draft articles on the 

territorial sea which would form the basis of discussion at the conference. Several 

proposals were made by its members but not one was accepted162
. 

The divergent views held by the members of the ILC themselves made it difficult for 

them to agree on a proposal for a uniform breadth of the territorial sea. The 

commission submitted a report to the General Assembly in 1955163
. 

In submitting its report, the ILC requested comments from member states on the 

breadth of the territorial sea. 25 replies were received. Those replies once again 

indicated considerable divergence of opinion on the issue. The ILC therefore felt that 

158 

159 

160 

161 

162 

163 

Articles 4-7, and see Brownlie 82 249 

Articles 8-22. and see Brownlie 82 249/250 

Article 23, and see Brownlie 82 245-248 

Articles 24/25 and 192-194 

The proposals ranged from suggestions that each state should fix its own breadth of the territorial sea 
according to its real needs and that states should feel free to fix the breadth of the territorial sea from 
three to 12 miles, to those preferring that a state be permitted to adopt a breadth greater than three 
miles as long as that was not enforced against states which did not adopt an equal or greater breadth 
- Anand 2 177-180, O'Connell 4 162, Sinjela 88 187 

Article 3 of the 'Draft Articles on the Regime of the Territorial Sea' merely stated that: 

1. The Commission recognizes that international practice is not uniform as regards the traditional 
limitation of the territorial sea to three miles. 

2. The Commission considers that international Jaw does not justify an extension of the territorial sea 
beyond twelve miles. 

3. The Commission, without taking any decision as to the breadth of the territorial sea within that 
limit, considers that international law does not require States to recognize a breadth beyond three 
miles. 
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it was unable to suggest a breadth of the territorial sea. It expressed the hope that the 

1958 Geneva Conference on the Law of the Sea might be able to fulfil that function 

(which it did not, however)164
. 

The ILC submitted its 'Draft Articles on the Law of the Sea' to the UN General 

Assembly in 1957165
• The failure of the ILC to agree or at least make a suggestion of 

a preferred breadth of the territorial sea was in itself an obstacle to agreement at the 

conference166
• At the conference itself several proposals - most of them reflecting bloc 

or regional thinking - were put forward. Almost all of them proposed greater breadths 

than three miles. The UK167 changed its original position to advocate a six-mile 

territorial sea in the hope that agreement could be reached. The USSR asserted its 

former position in proposing that each state determine the breadth of its territorial sea, 

but only within three to 12 miles168
• Peru's proposal did not contemplate any precise 

limit beyond which states could not go in their delimitations of their territorial sea169
• 

164 

165 

166 

167 

168 

169 

Koh 39 12, O'Connell 4 162. Sinjela 88 187 

Article 3 on the breadth of the territorial sea read: 

1. The Commission recognizes that international practice is not uniform as regards the delimitation 
of the territorial sea. 

2. The Commission considers that international law does not permit an extension of the territorial sea 
beyond twelve miles. 

3. The Commission, without taking any decision as to the breadth of the territorial sea up to that 
limit, notes, on the one hand, that many States have fixed a breadth greater than three miles and, on 
the other hand, that many States do not recognize such a breadth when that of their own territorial 
sea is less. 

4. The Commission considers that the breadth of the territorial sea should be fixed by an international 
conference. 

Colornbos 31 98, O'Connell 4 162, Sinjela 88 188 

Long time proponents and defenders of the three-mile rule 

Taking into consideration its historical and geographical conditions, economic interests, the interests 
of the security of the coastal state. and the interests of international navigation - see Sinjela 88 189 

Its proposal read: 'Each State is competent to fix its territorial sea within reasonable limits, taking into 
account geographical, geological and biological factors, as well as the economic needs of its 
population. and its security and defence' - see Sinjela 88 189 
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Peru had made unilateral claims to a 200-mile territorial sea as early as 1962 - according 

to Peru's proposal that limit was reasonable. 

In an attempt to break the deadlock the US amended its earlier proposal for a 

three-mile limit, extending it to six miles. Furthermore, an additional zone of 12 miles 

from the baseline was proposed. In that zone the coastal state would have the right to 

exploit the living resources of the sea. States whose vessels had been fishing in the area 

for a period of five years were, however, not to be excluded. That proposal attracted 

the largest number of votes by far but still failed to achieve the two-thirds majority 

required for adoption by the conference. The conference ended without establishing 

a uniform breadth of the territorial sea170
• 

However, the Convention on the Territorial Sea and the Contiguous Zone did provide 

for sovereignty in the territorial sea171
, the delimitation of the territorial seam, and 

jurisdiction over foreign ships in the territorial sea173
. 

2.6.2.3 THE CONTIGUOUS ZONE 

While there was no agreement on the extent of the territorial waters, a contiguous zone 

extending up to 12 miles was accepted without difficulty174
• 

The 1930 Hague Codification Conference had failed - at least partly - because the UK 

at that time refused to accept coastal states' claims to a contiguous zone beyond a 

170 

171 

172 

173 

174 

Colombos 31 98f)9, O'Connell 4 163, Sinjela 88 189 

Articles 1 and 2 

Articles 3-13. See Brownlie 82 187 where he points to the fact that Article 4 confirms the place of 
the 1951 Anglo-Norwegian Fisheries Case in the law 

Articles 14-23 

Anand 2 180 
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narrow three-mile territorial sea. However, despite the UK's opposition many states175 

continued to claim contiguous zones of varying limits (not only for the enforcement of 

their custom, fiscal and other regulations, but also for their security). While 

recommending that the contiguous zone should not extend beyond 12 miles, the ILC 

commented in its 1956 report that international law accords states the right to exercise 

preventive or protective control for certain purposes over a belt of high seas contiguous 

to their territorial sea176
• The ILC stated that that right was meant to exercise 

customs control and to apply fiscal and sanitary regulations, but that the ILC did not 

recognise special security rights or exclusive fishing rights in the contiguous zone. It 

thought that 'the extreme vagueness of the term "security" would open the way for 

abuses and that the granting of such rights was not necessary'm. 

Although that was a much narrower V1ew of the practice of states in regard to the 

contiguous zone, the conference accepted it in its Convention on the Territorial Sea and 

the Contiguous Zone. It is important to note that that was the first time that the right 

of a coastal state to have a contiguous zone came to be accepted in a multilateral 

treaty178
. 

Article 24 of the Convention on the Territorial Sea and the Contiguous Zone provided 

for certain forms of control by a coastal state over the contiguous zone179
, as well as 

175 

176 

177 

178 

179 

Including some of the maritime powers like Canada. France, Italy, the US and others 

Anand 2 180. Dupuy 6 83 

Anand 2 180 

Anand 2 181, Bowman and Hanis 93 226(227, Brownlie 82 201. Koh 39 13 

For a discussion of Article 24(1) and the travaux preparatoires see Brownlie 82 205(206. Article 24(1) 
provided that the coastal state may exercise the control necessary to: 

(a) Prevent infringement of its customs. fiscal, immigration or sanitary regulations within its territory 
or territorial sea; 

(b)Punish infringement of the above regulations committed within its territory or territorial sea. 
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the extent of the contiguous zone180
, and also for the position of opposite or adjacent 

states 181
• 

2.6.2.4 1HE CONTINENTAL SHELF 

The period between 1945 and 1948 was crucial with respect to claims to the continental 

shelf and its natural resources. The claims were precipitated by the discovery of large 

reserves of oil on the continental shelf and the fact that the technology already existed 

for the exploitation of it, even beyond the three-mile limit of the territorial sea182
• 

On 28 September 1945 President Truman of the US issued the Truman Proclamation. 

It provided in part that the government of the US regarded the natural resources of the 

subsoil and seabed of the continental shelf beneath the high seas - but contiguous to the 

coasts of the US - as appertaining to the US, subject to its jurisdiction and control183
• 

That, according to Sinjela, 'opened a floodgate of claims to the continental shelf all over 

the world'184. 

However, the Truman Proclamation only claimed jurisdiction and control over the 

continental shelf. It did not claim sovereignty or ownership over the area. It also 

181 

182 

183 

184 

Not more than 12 miles from the baseline from which the breadth of the territorial sea is measured 
- Article 24(2) 

Article 24(3) provided: 

Where the coasts of two states are opposite or adjacent to each other, neither of the two states is 
entitled, failing agreement between them to the contrary, to extend its contiguous zone beyond the 
median line every point of which is equidistant from the nearest points on the baselines from which 
the breadth of the territorial seas of the two states is measured. 

Sinjela 88 238 

The Truman Proclamation was inspired by US fears of a shortage of hydrocarbons - see Brownlie 82 
215/216, Colombos 31 66, Dupuy 6 4. Sinjela 88 238 

Sinjela 88 238. See also Hjertonsson K 17ie New Law of the Sea Leiden: A W. Sijthoff 1973 21-23 
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provided that the waters above it would not affect the continued exercise of freedom of 

the high seas and - in particular - freedom of navigation185
. 

Mexico followed the example of the US, claiming 'each and all the natural resources of 

the continental shelf186
• On 9 October 1946 Argentina issued a Presidential decree 

also claiming sovereign power over the area187
. On 1 May 1947 Nicaragua also 

claimed the extension of national sovereignty over the adjacent continental shelf188
• 

On 23 June 1947 Chile issued a Presidential decree confirming and proclaiming its 

national sovereignty over the continental shelf and the epicontinental sea adjacent to 

its coast189
• 

Those claims were followed by claims from Costa Rica190
, the UK191

, Jamaica, and 

British Honduras192
. Iran, Saudi Arabia, the Persian Gulf Sheikdoms, Pakistan193

, 

and El Salvador194 did likewise. 
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191 
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193 

194 

For further analysis of the declarat ion see Colombos 31 66. Sinjela 88 238/239 

Colombos 31 69. Sinjela 88 239 

Argentina preferred the use of the tem1 'epicontinental sea' ' ... as a term of legal art to include the 
sea-bed and subsoil beneath' - Sinjela 88 239. See also Hjertonsson 184 22 

That became the most extensive claim on Central America's Atlantic Coast - Sinjela 88 239 

That was despite the fact that Cllile has virtually no continental shelf off its coast - Sinjela 88 239. 
See also Dupuy 6 4 

28 July 1948 

In 1948 the UK - by Order-in-Council (Alteration of Boundaries) extended the boundary of the 
Bahamas, then a colony - Sinjela 88 240 

Colombos 31 69, Sinjela 88 241 

Colombos 31 70, Sinjela 88 241 

In Article 7 of its Constitution. That was the most far-reaching claim until then by declaring that the 
territory of the Republic included the adjacent seas to a distance of200 nautical miles from low-water 
mark and includes the corresponding aerial space, subsoil and continental shelf - see Sinjela 88 241 
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Sinjela advances several reasons for the lack of protest by the world community 

following those claims195
. He points out, however, that neither the claims themselves 

nor the the fact that no protests were registered can serve as a basis for a new norm or 

doctrine of the continental shelf. In that conclusion he cites the judgement of Lord 

Asquith in the 1952 Abu Dhabi Arbitration (Persian Gulf) 196
• 

The ILC had stated as early as 1950 that the rights of coastal states over adjacent 

submarine areas could not be limited to the geological concept of the continental 

shelf197
. At its eight session in 1956 the ILC - impressed by the criterion of 

'equality'198 (and convinced of the reasonableness of the definition adopted by the 

Inter-American Specialized Conference in 1956) - defined continental shelf to include 

the seabed and subsoil of the submarine areas adjacent to the coast but outside the area 

of the territorial sea, to a depth of 200 metres199 or, beyond that limit, to where the 

depth of the superjacent waters admits of the exploitation of the natural resources of 

the said areas200
• 

At the 1958 Geneva Conference on the Law of the Sea several proposals were made to 

change or amend the definition of the continental shelf as recommended by the ILC. 

However, the only amendment to the ILC's draft accepted at Geneva - as the 

Convention on the Continental Shelr2°1 
- was a proposal by the Philippines to the 

effect that the rules relating to the continental shelf would be understood to apply also 

to similar submarine areas adjacent to and surrounding the coasts of islands. 

195 

196 

197 

198 

199 

200 

201 

Sinjela 88 241-243 

Sinjela 88 243. See also Colombos 31 70 

See Anand 2 182 and also Sinjela 88 243/244. The date 1950 refers to the time when the members 
of the ILC began exchanging views about the legal status of the continental shelf 

Anand 2 182 

Approximately 100 fathoms - see Colombos 31 71 

See Article 67 of the Draft Articles submitted by the ILC to the 1958 conference, and also Anand 2 
182/183, Brownlie 82 216 

Anand 2 183. Bowman and Harris 93 228/229, Colombos 31 71 
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Article 2 of the convention granted to the coastal state sovereign jurisdiction for the 

purpose of exploiting its natural resources202
. 

Article 3 made it clear that the rights of the coastal state over the continental shelf did 

not affect the legal status of the superjacent waters as high seas, or that of the air space 

above such waters203
• Furthermore, subject to its right to take reasonable measures 

for the exploration and exploitation of the natural resources of the continental shelf, the 

coastal state was not allowed to impede the laying or maintenance of submarine cables 

or pipelines on the continental shelf04. In addition, such measures should not have 

resulted in either any unjustifiable interference with navigation, fishing or the 

conservation of the living resources of the sea, or any interference with fundamental 

oceanographic or other scientific research carried out with the intention of open 

publication205
• 

2.6.2.5 FISHERIES AND THEIR CONSERVATION 

The doctrine of the continental shelf encouraged the claims for wider exclusive fisheries 

jurisdiction206
. The main objective of those claims was to stop indiscriminate 

exploitation of the coastal fishery resources and their conservation207
• 

The problem of conservation of fishery resources had been the subject of several 

international conferences after 1950 and numerous commissions had been established 

202 

203 

204 

205 

206 

207 

Article 2(1) 

Anand 2 183, Brownlie 82 217, Koh 39 13 

Article 1 

Article 5 

Not only several Latin American states but also Iceland and South Korea had staked wide claims in 
that regard - see Anand 2 183, Brownl ie 82 2JJ7 

Anand 2 183 
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to study the issues that arose in various areas and to suggest ways to cope with them. 

The 1955 International Technical Conference208 was the biggest international effort 

in that direction209
. 

While considering the report of the International Technical Conference and adopting 

its recommendations in the form of draft articles the ILC confirmed the principle of the 

right to fish on the high seas210
• Taking into account the need for conservation 

measures, the ILC stated that issues surrounding conservation should be resolved 

primarily on the basis of international cooperation through the concerted action of all 

states concerned211
• 

The draft submitted by the ILC was adopted (with minor modifications) by the 1958 

Geneva Conference in the form of the Convention on Fishing and Conservation of the 

Living Resources of the High Seas212
. The convention confirmed the traditional 

freedom of fishing, but at the same time declared that all states have the duty to adopt, 

or to cooperate with other states in adopting, such measures for their respective 

nationals as may be necessary for the conservation of the living resources of the high 

seas. However, no conservation measures could be taken unilaterally by any state in any 

part of the high seas beyond territorial limits unless its own nationals and nationals of 

no other state were fishing in that area. In case of a dispute the convention provided 

for a compulsory arbitration procedure by a special arbitration commission of five 

members213
. 

208 

209 

210 

211 

212 

213 

It met in Rome that year to study the problem of international conservation of the living resources 
of the sea and to make appropriate scientific and technical recommendations 

Anand 2 183 

Anand 2 183/184 

Anand 2 184 

Bowman and Harris 93 228 

See Dupuy 6 18, Koh 39 13 
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The convention further provided that unilateral adoption of conservation measures for 

fishery resources of the areas of the high seas adjacent to the territorial waters of a 

coastal state could only be imposed in certain instances214
• 

However, that convention 'largely proved to be a dead letter'215• Not only was it 

signed by the least number of parties compared to the other three conventions216, but 

many major fishing states did not ratify it because firstly, it did not correspond to the 

interests of coastal states, and secondly, in many regions international fishery 

commissions had already been set up to take care of conservation measures217
• 

2.6.2.6 TRANSIT RIGHTS 

2.6.2.6.1 INNOCENT PASSAGE 

Ever since the beginning of the 19th century the UK and other maritime powers tried 

to open various straits218 through bilateral or multilateral treaties, which then turned 

into an international custom relating to freedom of passage through straits219
• Prior 

to the 1949 Corfu Channel Case (U.K. v Albaniaf0 the law relating to passage in 

regard to warships was vague and they were generally treated differently from merchant 

vessels with respect to passage (in the sense of requiring notification and au thorisation). 

214 

215 

216 

217 

218 

219 

220 

If there was a need for the urgent application of conservation measures [Article 7(2)(a)], if the 
measures adopted were based on scientific findings [Article 7(2)(b)]. and if the measures did not 
discriminate against foreign fishermen [Article 7(2)(c)]. See also Brownlie 82 264, Churchill and Lowe 
18 230 

Ornrchill and Lowe 18 230 

36 as opposed to 57, 54 and 46 - see Bowman and Harris 93 226-229 

Churchill and Lowe 18 230 

Straits are important waterways which are vital for international navigation. In geographical terms 
a strait is 'a narrow passage connecting two sections of the high seas' - see Anand 2 181 

Anand 2 181 

See Colombos 31 122, Elias 136 129, Harris 92 301-305 
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In the Corfu Channel Case the court held that it was generally recognised and in 

accordance with international custom that states in time of peace had a right to send 

their warships through straits used for international navigation between two parts of the 

high seas without the previous authorisation of a coastal state provided that the passage 

is innocent221
• 

The 1958 Geneva Convention on the Territorial Sea and the Contiguous Zone generally 

confirmed the customary law recognition of the right of innocent passage through the 

territorial sea222
. However, the convention - in its provisions relating to straits -

added a controversial clause to cover the dispute over access to Israel's territorial waters 

in the Gulf of Aquaba through the Straits of Tiran. It provided that there shall be no 

suspension of the innocent passage through straits which are used for international 

navigation between one part of the high seas and another part of the high seas or the 

territorial sea of a foreign state. That provision223 extended the definition of a strait 

in law. The 1958 conference therefore not only reaffirmed the right as laid down in the 

Corfu Channel Case of warships and merchant vessels to pass unobstructed through 

straits, but made it even wider24
• 

The convention declared that passage is innocent so long as it is not prejudicial to the 

peace, good order and security of the coastal state225
• 
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224 

225 

It added that, unless otherwise prescribed in an international convention, there was no right for a 
coastal state to prohibit such passage through straits in time of peace 

Brownlie 82 194/195, Nordquist and Park 143 5 

Article 16(4) of the Convention on the Territorial Sea and the Contiguous Zone (called the 'Aquaba 
clause') 

See Anand 2 182 for a full discussion 

Article 14(4) of the Convention on the Territorial Sea and the Contiguous Zone 
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2.6.2.6.2 ACCESS TO TI-IE SEA FOR LAND-LOCKED STATES 

In 1956 the UN Economic Commission for Asia and the Far East (ECAFE) adopted a 

recommendation regarding transit problems of land-locked states. It urged that the 

needs of land-locked states and states having no easy access to the sea in the matter of 

transit trade be given full recognition by all member states and that adequate facilities 

be accorded in terms of international law and practice in that regard226
• That 

recommendation started a movement through the UN and its agencies to address the 

problems of transit for land-locked states. 

At its eleventh session m 1957 the UN General Assembly adopted a similar 

resolution227 and - after considering the previously-mentioned report of the ILC -

recommended that the proposed conference should study the question of free access to 

the sea for land-locked states, as established by international practice of treaties228
. 

At the 1958 Geneva Conference the Fifth Committee was designated to address the 

question of free access for land-locked states229
. Together with the legal principles of 

freedom of the high seas and equal sovereignty of member states in the international 

community, the practical necessity of economic relations between states was emphasised 

as a reason to codify that right. The Fifth Committee's recommendations were 

submitted to and accepted by the conference as general principles of international 

law23°. 

226 Sinjela 88 46 

227 
Ibid 

228 
Ibid 

229 
Sinjela 88 46 

230 In slightly modified form. as Article 3 of the 1958 Convention on the High Seas - see 2.6.2.1 supra 
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However, land-locked states have objected to Article 3(2)231 on the grounds that that 

proV1s1on requ rres an agreement with transit states before the right of access is 

recognised232
. 

The right of access was also conditioned by the requirement that a land-locked state 

grant its neighbour a reciprocal right of transit233
• If the transit state had no need of 

access through the land-locked state the issue was unresolved whether such a state 

therefore could withhold the right of transit from its land-locked neighbour. The 

historic position of land-locked states had been that their right of access to and from 

the sea is a fundamental right of sovereign states, not a conditional privilege. They thus 

argued that only the modalities of implementation should be agreed upon with states 

of transit234
• 

2.6.3 CONCLUSION 

The four 1958 Geneva Conventions235 on the whole reasserted the traditional freedom 

of the seas. All four have entered into force and have been ratified by a large number 

of states236
. 
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233 

234 

235 

236 

See 2.6.2.1 supra 

In the terms of Article 3 no obligation is apparent for states of transit to accord land-locked states 
a right of access even when final terms of transit are under negotiation - see Sinjela 88 47 

Article 3(1)(a) 

Sinjela 88 47/48 

Added to by the Optional Protocol (To the 1958 Law of the Sea Conventions) Concerning the 
Compulsory Settlement of Disputes which provided for the reference to the ICJ of disputes arising 
out of the interpretation or application of the conventions - see Bowman and Harris 93 229, Colombos 
31 23 

The Convention on the High Seas on 20 September 1962 (57 contracting parties), the Convention on 
the Continental Shelf on 11 June 1964 (54 contracting parties), the Convention on the Territorial Sea 
and the Contiguous Zone on 10 September 1964 (46 contracting parties) and the Convention on 
Fishing and Conservation of the Living Resources of the High Seas on 20 March 1966 (36 contracting 
parties) - see Harris 92 284 
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If the Geneva Conventions could have been regarded as altogether codificatory of 

customary international law, the number of participants and the fact that they 

fragmented the subject-matter would have been immaterial. That, however, was not the 

case. 

Toe Convention on the High Seas declared in its Preamble to be 'generally codificatory 

of established principles of international law'237
• No such claim was made for any of 

the other conventions, and 'it is clear that they are a mixture of "codification" and 

"progressive development" in the sense of the terms of reference of the International 

Law Commission'238
• However, it is not always easy to determine within which of 

those two categories a particular rule falls and whether - if within the latter - practice 

has so developed since its adoption that it could be regarded as a rule of customary 

international law. 

Toe 1969 North Sea Continental Shelf cases239 have indicated that it should not be too 

readily assumed that a treaty provision - even in a 'law-making' treaty - states a rule of 

customary international law. In those cases the ICJ regarded the Articles which set out 

the basic nature of the continental shelf as stating customary law. It held that the rules 

for delimitation in the case of adjacent states were not customary law because they were 

advanced as proposals in the first place, did not reflect the intrinsic doctrine of the 

continental shelf, were open to reservation, and bad not sufficiently been implemented 

in subsequent practice to have become customary law after the event. That illustrated 

the disparity between the two sets of rules in just one of the conventions240
. 

237 Harris 92 284 

238 Harris 92 284/285 

239 
1969 ICJ Reports 3. See Brownl ie 82 208, Elias 136 130, Harris 92 285, Hjertonsson 184 163-166 

240 Harris 92 285, O'Connell 4 22 
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The 1974 Fisheries Jurisdiction Case (United Kingdom v lceland)241 endorsed a further 

discrepancy when the court inferred that the rule concerning freedom of fishing was not 

an impediment (apparently even for parties to the 1958 Convention on Fishing and 

Conservation of the Living Resources of the High Seas) to the establishment of adjacent 

zones outside the territorial sea (at least to 12 miles from the coast)242
• 

An example of the legislative as distinct from the codificatory character of the 

Convention on the Territorial Sea and the Contiguous Zone is the set of rules for 

determining bays. These are so artificial as to be contrivances rather than rules of 

customary law; they may clarify and induce certainty, but only for the parties to the 

Conventions'243
. 

The 1958 Geneva Conventions cannot be regarded as a 'package' with all of the 

provisions incumbent without regard to their character244
• The character of the 

Geneva Conventions, at least for parties to them, became controversial when in 1971 

Senegal denounced the Convention on the Territorial Sea and the Contiguous Zone and 

the Convention on Fishing and Conservation of the Living Resources of the High Seas. 

The Secretary-General of the UN declined to accept the denunciation because the 

Geneva Conventions do not provide for denunciation. That in turn gave rise to an issue 

between him and Senegal respecting the scope of his depositary functions, and he 

referred the question to parties to the conventions. Only one government replied: the 

UK said that in its view the Geneva Conventions are not susceptible to unilateral 

denunciation, and that therefore, the validity or effectiveness of the Senegal 

241 

242 

243 

244 

See Brownlie 82 235/236, Elias 136 130. Harris 92 346/347. O'Connell 4 22 

Brownlie 82 208, O'Connell 4 22 

O'Connell 4 23 

For parties they are such a package, but for non-parties their rules apply in as much as they are 
customary rules. That has led to a spectrum of sanctions. Only a minority of states (see n236 supra) 
are at present thus bound by the Geneva rules to the extent that those are customary law. As to that, 
the conventions themselves give only slight indication - see O'Connell 4 23 
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denunciations could not be accepted. The UK would continue to regard Senegal as 

bound by the conventions245
• 

In the 1978 Channel Continental Shelf Arbitration (U. K. & France)246 France 

contended that the Geneva Conventions had been rendered obsolete by the evolution 

of customary law stimulated by the work of the Third UN Conference on the Law of the 

Sea, at which, it argued, a consensus had been reached regarding the right of a coastal 

state to a 200-mile economic zone. That development was not compatible with the 

continuance in force of the Geneva Conventions, it said. The Court of Arbitration held 

that 'only the most conclusive indications of the intentions of the parties to the 1958 

Convention to regard it as terminated could warrant this Court in treating it as obsolete 

and inapplicable'247
. In the court's opinion, neither the records of the third law of the 

sea conference nor the practice of states provided any such conclusive indications. 

Although each of the 1958 Geneva Conventions constituted a general code of law 

embodying the greatest measure of agreement that could be reached at that time, 

'several holes were left in the codes'248
. In particular, they did not contain a rule on 

the basic question of the width of the territorial sea or on the related question of the 

fishing rights, if any, of coastal states beyond their territorial sea249
• Agreement on 

the definition of the continental shelf was vague and uncertain. Anand opines that the 

1958 treaties codified what had been accepted and left unsettled what had not, including 

where the high seas began250
• 
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249 

2.50 

O'Connell 4 23 

See O'Connell 4 23 

O'Connell 4 24 

Anand 2 184, Fincham C and Van Rensburg W Bread Upon the Waters Montreal : Turtledove 
Publishing 1980 213 

Colombos 31 23, Harris 92 285, Koh 39 13 

Anand 2 184 
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In addition, they have been overtaken by events, both scientific and political. The 

development of new techniques for underwater exploitation of oil and other mineral 

resources made it necessary to reconsider the regime of the continental shelf and to 

establish a regime for the deep seabed251
. 

Politically, the developing states felt that the maJor naval powers dominated the 

conference and - through their political influence - controlled a majority of the votes 

taken. It is true that the major naval powers proposed most of the amendments 

accepted. However, they were unable to get the required two-thirds majority on some 

of the key issues252
• On the other hand, while the developing states were not very 

effective because of their weaknesses, conflicting interests, divisions and 

vulnerabilities253
, they did succeed in blocking passage of various proposals by the 

maritime powers254
• They also succeeded in enlarging to 24 miles the baselines to be 

drawn from headland to headland in delimiting bays, acceptance of 'sovereignty' rather 

than 'jurisdiction and control'255 over the continental shelf, and in gaining majorities 

for several of their proposals which increased the authority of the coastal states in 

waters off their coasts256
• 

The Geneva Conventions, if not altogether codificatory in character, did at the time they 

were adopted embody a fair degree of agreement because of the two-thirds majority 

voting rule of procedure at the conferences. However, the implications of that relative 

unanimity were dispelled by the proliferation of newly independent states which came 

into being in the years immediately following the conference. Some new states 
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acknowledged succession to the conventions which the 'imperial' powers had ratified, 

while others did not. Most of the new states, however, escaped the issue of succession 

altogether because they attained independence between the date of the 1958 conference 

and the date of the ratifications. The result was to upset the balance between 

affirmation and non-affirmation attained at the conference257
• 

On several issues on which the law was uncertain or disputable, the conference adopted 

a senes of resolutions recommending to various UN organs further study of those 

matters or suggesting further cooperation among states258
• In addition, at the 

conclusion of the discussions a resolution was adopted inviting the General Assembly 

to consider calling a new conference on the law of the sea. That led to the 1960 Geneva 

Conference on the Law of the Sea259
. 

257 

258 

259 

Some new states had legitimate grievances at despoliation of neighbouring fisheries which the Geneva 
Conventions did not permit them, they believed, to resist. Others claimed to have their bands tied 
by the conventions in the interests of the major powers, and were disposed to overthrow the whole 
Geneva system as having been contrived without their consent and against their interests - see 
O'Connell 4 24 

The conference adopted such resolutions as 'nuclear tests on the high seas', 'pollut ion of the high seas 
by radio-active materials', fishery conservation conventions', 'special situations relating to coastal 
fisheries', 'humane killing of marine life' and 'regime of historic waters' - see Anand 2 185 
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2.7 THE 1960 GENEVA CONFERENCE ON THE LAW OF THE SEA 

2.7.1 INTRODUCTION 

Prior to its adjournment, one of the resolutions adopted by the 1958 Geneva Conference 

requested the UN General Assembly to study the advisability of convening a second 

international conference for further consideration of the questions left unsettled by the 

1958 conference. The General Assembly acted upon that request and at its 30th session 

in 1958, by an almost unanimous vote, requested the Secretary-General to convene a 

second conference in March or April of 1960 'for the purpose of considering further the 

questions of the breadth of the territorial sea and fishery limits'260
• 

Within a few months of the termination of the 1958 conference, several states261 

discarded the three-mile rule and extended their territorial sea beyond the three-mile 

limit, generally to 12 miles. They believed ( as the Foreign Minister of Mexico declared 

right after the close of the 1958 Geneva Conference) that 'the old concept of three miles 

as the limit of the territorial sea has generally been abandoned and repudiated and has 

disappeared forever from the juridical world as a standard of international law'262
• 

Protests by the maritime powers merely strengthened their resolve to maintain their new 

wider limits263
• However, despite the protests the upcoming conference would be 

attended by 82 states (and thus four fewer than those attending the 1958 

conference )264
• 

260 Anand 2 185. See also Nordquist and Park 1 5 

261 Like Iran, Iraq, Libya, Mexico. Panama and Sudan 

262 
Anand 2 185/186 

263 Such as Japan, the UK and the US - see Anand 2 186 

264 
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2.7.2 THE 1960 GENEVA CONFERENCE ON THE I.AW OF THE SEA 

When the second United Nations Conference on the Law of the Sea met at Geneva 

from 17 March to 26 April 1960, the US proposed a six-mile fishing zone beyond a 

six-mile territorial sea265
• That would be subject to historic fishing rights in the outer 

six miles for vessels of states which could prove a practice of fishing in the area during 

a five-year period of time, which was referred to as the 'base period' or five years 

preceding 1 January 1958266
• Unless modified by the subsequently negotiated 

agreements, those 'historic' rights were to be perpetual267
• 

That proposal was later modified as a joint US-Canadian proposal to suggest a six-mile 

fishing zone beyond a six-mile territorial sea, with 'historic rights' for a period of ten 

years from 31 October 1960, in the fishing zone in favour of those states 'whose vessels 

have made a practice of fishing in the outer six miles of the fishing zone' for the five 

year 'base period', 1 January 1953 to 1 January 1958268
• 

The US (and other maritime states which supported the US-Canadian proposal) pointed 

out that the joint proposal had been put forward at 'considerable sacrifice' of their 

interests 'in a sincere effort to meet other points of view and with the sole purpose of 

achieving international agreement'269
. It tried to reconcile the diverse and often 

conflicting interests of coastal states seeking a larger share of the resources of the sea 

265 

266 

267 

268 

269 

Looking at the growing defection from the three-mile rule - after considerable consultation with 
numerous countries between the 1958 and 1960 conferences - the US concluded that '[i]t is generally 
recognized that the next Conference will accept no proposal which limits the territorial sea to three 
miles. nor will it accept any proposal providing for a territorial sea of 12 miles or greater' - see Anand 
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off their coasts with the interests of those states which wanted the greatest possible 

freedom of the seas270
. The US representative said that the joint proposal 'involved 

a sacrifice of fundamental principles and large economic and human proportions for 

those states ... whose nationals for generations fished areas of the high seas up to the 

three-mile limit'271
• He emphasised, however, that without sacrifice by both groups 

of states no agreement could be reached. The UK representative stressed that 'the 

Conference should be under no illusion about the exceedingly severe loss to the fishing 

states'272
• Similar sentiments were expressed by Australia, France, Japan, the 

Netherlands, and several other states273
• 

While the maritime powers wanted to keep the territorial waters as narrow as possible 

and to permit extension of fisheries jurisdiction with due regard to their 'historic rights', 

the developing coastal states, supported by the USSR, wanted to extend their exclusive 

sovereign jurisdiction to at least 12 miles. On 21 March 1960, the USSR proposed a 

flexible rule permitting each state to choose for itself any limit to its territorial sea from 

three to 12 miles, and an exclusive fishing zone out to 12 miles, if the breadth of its 

territorial sea was less than that limit. Mexico submitted a similar proposal, but later 

cosponsored a proposal by 18 states on 11 April 1960. That proposal provided for a 

flexible territorial sea of three to 12 miles and an exclusive fishing zone of 12 miles274
• 

France, the UK, the US, and other maritime powers opposed that proposal permitting 

extension of the territorial sea and/or fisheries jurisdiction to 12 miles for the same 

reasons they had done so in 1958. They maintained that it was a misconception to 

imagine that the national security of the coastal states 'would be increased if they had 

270 Anand 2 186/187 
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wider territorial waters'275
. In fact, a wider belt of waters would not be 'a suit of 

armour that would isolate these states from danger' in modern warfare, would be 

'difficult and costly to police and control', would make it 'hard to fix precisely the 

position of ships at sea', and would 'increase the likelihood of incidents and so 

jeopardise the safety of coastal states'276
• 

The US and other Western maritime powers were convinced that, as at the 1958 

conference, the USSR was responsible for the discord. They thought that 'it was the 

purpose of the USSR and its satellites to fix the breadth of the territorial sea at 12 miles 

and to deny the right of aerial overflight and the right of innocent passage not only to 

warships but also to the merchant ships of commerce of the free world through such 

wider territorial sea in many crucial areas of the globe'277
. The USSR's own proposals 

having been defeated, according to that view, it even prompted the developing states to 

submit proposals (for example on fisheries) which could not be acceptable to the 

Western maritime powers in order to create dissensions among them278
• 

None of those arguments could convince the developing coastal states, more than they 

did in 1958, to change their minds and to desist from trying to modify the traditional 

law. During the six weeks of the conference there was a continuous struggle between 

the Asian-African and Latin-American nations supported by the Soviet bloc, on the one 

hand, and the Western maritime powers and some small Asian-African and Latin 

American states, on the other279
. 
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Rejecting the three-mile rule for territorial sea as a 'fallen idol', the new members of 

the international community said that 'agreement among the maritime Powers alone was 

not law', and that 'rules should be based on general state practice, not on that of a 

handful of states that had repeatedly been challenged and now finally rejected'280
• 

Pleading for a 12-mile limit for territorial waters, they said that 'it would be consistent 

not only with state practice and security, with political and psychological consideration, 

but with the needs and interests of humanity'281
• 

The smaller coastal states received powerful support from the USSR which had itself 

been claiming a 12-mile territorial sea for a long time. Thus, indirectly defending the 

USSR's claim, the Soviet representatives sided with the newly independent states in 

criticising the Western maritime powers for their conseivative attitude282
• 

Although the USSR had itself been a long-distance fishing state, it attacked the Western 

maritime powers even on that issue: 

While the development of technical fishing methods had created new possibilities for the 

rational exploitation of the resources of the sea, large monopolies were using well-equipped 

fishing fleets to cause depredations of the fish resources near the shores of foreign countries, 

where the fish usually abounded. Tue coastal state could best be protected from such forays 

by the extension of their territorial sea to twelve miles28.1. 

In fact a Soviet delegate, Tunkin, advised that 'any state which wished to help 

under-developed countries could do so by recognizing their right to expand their 

fisheries within a twelve-mile limit'284
• 
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2.7.3 CONCLUSION 

The main reason for all the diverse attitudes by various states was summed up by the 

Chilean delegate who said that the rise and development of the law of the sea had been 

prompted by one single factor: interest. Political or economic interest had always 

prevailed in defining the law of the sea through the centuries, he maintained. Grotius 

had thus not argued for the freedom of the seas simply as an intellectual concept, but 

to defend the interests of the Dutch East Indies Company. Selden's sole aim in refuting 

Grotius had been to defend England's interests, the delegate argued285
• 

Since no formula could be found to reconcile the conflicting interests that had to be 

protected, the conference failed to adopt any proposal on the territorial sea and 

fisheries jurisdiction. The 18-power proposal, sponsored by the developing states and 

supported by the Soviet group, did not receive a majority vote in the Committee of the 

Whole. It was rejected by 39 votes to 36, with 13 abstentions. 

The joint US-Canadian proposal was accepted and recommended by the Committee of 

the Whole. However, in the Plenary Session it received 54 votes in favour, 28 against 

with five abstentions, and thus failed to obtain the required two-thirds majority of those 

present and voting. That meant that it could not be adopted286
• 

NWU I 
_LIBRARY 

The opposition of the developing states led to disappointment for the maritime powers. -

In his closing statement, Arthur H Dean, chairman of the US delegation, said that 

'although the joint proposal had failed to obtain the required two-thirds majority by a 

single vote, it had received considerably greater support than any proposal before either 

of the two Conferences'287
• He pointed out that the US proposal to agree on a 

six-mile breadth of the territorial sea on certain conditions had been no more than an 

285 Anand 2 189 
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offer; its non-acceptance therefore left the pre-existing situation unchanged288
• He 

said that his country was satisfied with the three-mile rule and would continue to regard 

it as established international law. Three miles was the sole breadth of territorial sea 

on which there had been anything like common agreement, and was regarded by the US 

as a time-tested principle which offered the greatest opportunity to all nations without 

exception. Unilateral acts by states claiming a greater breadth of territorial sea was not 

sanctioned by international law, the US maintained, and therefore there was no 

obligation on the part of states adhering to the three-mile rule to recognise claims of 

other states to a greater breadth289
• 

2.8 CONCLUSION 

The history of the law of the sea went through many stages over different centuries, as 

has been indicated above. Probably one of the most fervent stages had been that 

concerning the debates about mare liberum v mare clausum. It may indeed be true that 

the advocates of the latter merely defended it out of interest (self- as well as that of 

their defendants). However, in retrospect it did indeed make for some of the most 

ingenious legal constructions in this field of the law. 

However, until that stage of the development of the law of the sea the basic principles 

of the freedom of the seas were: no territorial sovereignty over the seas, no exclusive 

jurisdiction over foreign vessels on the high seas, no claim to a salute by warships, no 

levying of a tribute from passing foreign vessels, no hindering of foreign shipping on the 

grounds of exclusive authority over certain sea areas, no arrogation of exclusive fishing 

rights in the high seas, and no acquisition of exclusive rights by prescription290
• 
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During the 18th century the power to rule and the ownership of the sea merged into a 

single criterion of jurisdiction. That was exploited by many states during the 19th 

century291
. Also at that time, the cannon-shot rule, the line-of-sight rule, and the 

marine league merged to become the three-mile territorial sea292
• Gradually the 

three-mile territorial sea was incorporated into domestic laws, upheld by courts, and 

advocated by publicists. In 1818 the three-mile rule was for the first time incorporated 

into a treaty, the Convention Respecting Fisheries, Boundary, and the Restoration of 

Slaves of 20 October 1818 between the UK and the US293
• The three-mile rule 

became almost universally accepted in the 19th century. 

The First World War brought about important changes to the political geography of the 

world. Four defeated empires294 were broken up and new states came into being295
• 

A new international organisation, the League of Nations, was established. That, and the 

establishment of the 'Committee of Experts', directly led to the 1930 Hague Codification 

Conference296
. 

The Hague Conference failed partly because a possible compromise consisting of a 

three-mile territorial sea and a nine-mile contiguous zone was squashed by opposition 

from the UK to it. From 1930 onwards the three-mile rule was subjected to increasing 

criticism, and its significance became diminished by the development of the concept of 

the contiguous zone297
. 
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After the Second World War the US eclipsed the UK in both naval and land power, and 

the defence of the principle of the freedom of the seas in general, and the three-mile 

territorial sea in particuar, was transferred from the UK to the US298
• US policy was 

not consistent, however, as shown forcibly by the Truman Proclamation. That had an 

immediate effect on the US's regional neighbours, with them emulating ( and some 

exceeding) the provisions of the proclamation299
• 

The Second World War also saw the establishment of the UN, as well as the subsequent 

establishment of the ILC to encourage the progressive development of international law 

and its codification. That in turn led to the 1958 Geneva Conference on the Law of the 

Sea. Unlike the 1930 Hague Codification Conference the 1958 conference produced the 

four 1958 Geneva Conventions discussed above300
• 

As far as land-locked states are concerned, the Geneva Conventions did take note of the 

problems facing those states. However, many land-locked states felt that they were 

worse off in certain areas, for example the fact that they had to negotiate with transit 

states in respect of transit and other rights. 

The issues left unsettled by the 1958 conference - mainly the limits of the territorial sea 

and fishing zone - were to be discussed at the 1960 Geneva Conference on the Law of 

the Sea. However, that conference ended inconclusively. Thus, 'for the third time in 

thirty years, the representatives of the international community had been unable to 

agree on the maximum permissible breadth of the territorial sea'301
• 

The law of the sea was the subject of the first completed attempt of the ILC to place 

a large segment of international law on a multilateral treaty basis. The result of its work 
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at the first and second Geneva Conferences on the Law of the Sea of 1958 and 1960 had 

been the four Geneva Conventions. Although the 1958 Geneva Conventions were a 

considerable achievement on previous codifications, they were still far from perfect and 

had given rise to several disputes302
. 

Apart from the weaknesses in the conventions themselves, developments on a scientific 

as well as a political level rapidly followed on the heels of the 1958 and 1960 

conferences and overtook the conventions. 

On the scientific level, the development of new techniques for underwater exploitation 

of oil and other mineral resources made it necessary to reconsider the regime of the 

continental shelf and to establish a regime for the deep seabed. Concern for the 

conservation of fishing resources and the prevention of pollution had grown, and led to 

a general approval of an approach based upon control by the coastal state over wide 

areas of the sea adjacent to its coastline. State practice on the width of the territorial 

sea had changed ( once again) in favour of the coastal state, with consequential problems 

for innocent passage and overflight. Archipelagic and land-locked states had pressed 

their claims for better treatment. Those and other considerations led to the general 

acceptance of the need for a third conference on the law of the sea303
. 

Equally important had been the political events following the 1958 and 1960 

conferences. It had been noted before that most post-colonial and newly-independent 

states felt that they had no say in (or no real impact upon) the drawing up of the 1958 

codifications. 

Some new states had legitimate grievances at despoliation of neighbouring fisheries in 

which the Geneva Conventions did not help them in any way, they believed. Others 

claimed to have their hands tied by the conventions in the interests of the major powers, 

and were disposed to overthrow the whole Geneva system as having been contrived 

302 See 2.6.3 supra , and also Nordquist and Park 1 5 
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without their consent and against their interests. Thus the Geneva Conventions had 

barely come into force before their psychological basis became threatened by the 

political changes of the 1960s304
• 

Furthermore, the Geneva Conventions had been ratified by relatively few states and 

were rapidly overtaken by state practice. That is why Pardo's call for an acceptance of 

the 'common heritage of mankind'305 was universally welcomed. 

304 O'Connell 4 24 
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CHAPTER THREE THE 1982 LAW OF THE SEA CONFERENCE 

3.1 INTRODUCTION 

In the 1960s it became clear that the 1958 Geneva Conventions on the Law of the Sea 

did not meet all the needs related to maritime matters, nor did they provide a basis for 

legal regulation with respect to new technological developments or new political or 

economic demands. For example, when the Convention on the Continental Shelf was 

adopted at the 1958 Geneva Conference on the Law of the Sea, the exploitation of 

seabed areas of more than 200 metres in depth was not generally considered to be a 

realistic possibility. However, the rapid progress of technology since then has made the 

exploitation of such areas possible, and the development of the deep ocean floor has 

become an actual, not merely theoretical, problem. Even so, it was only after the 

Maltese draft resolution at the 22nd Session of the UN General Assembly in 1968 that 

the regime for the deep ocean floor was discussed as a practical problem on the 

international level. Arvid Pardo, Malta's permanent representative to the UN, in 1967 

emphasised the imminent need for establishing a regime for the deep ocean floor. In 

response the General Assembly began to consider such a regime by setting up an ad hoc 

committee on the seabed1
. 

The Third United Nations Conference on the I.aw of the Sea (hereinafter referred to 

as UNCLOS III) had its origins in this Seabed Committee, established to examine the 

question of the deep seabed beyond the limits of national jurisdiction over the 

continental shelf. Many states were keen to have the deep seabed and its resources 

declared the 'common heritage of mankind'. That would involve defining the limits of 

In fact the Maltese proposal was not altogether new; the opportunity had gradually matured both inside 
and outside the UN. But, after the Mal tese proposal, in parallel with the debates at the UN, there were 
also many discussions on the regime for the deep ocean fl oor at the non-governmental level - Dupuy R -J 
The Law of the Sea Dobh<; Ferry, N.Y.: Oceana Publications, Inc. 1974 15, Erasmus G 'Dispute settlement 
in the law of the sea' in Th e Law of the Sea edited by Bennett T W et al Cape Town: Juta & Co, Ltd 1986 
20, Oda S The L aw of the Sea in our Tune - I Leyden: Sijthoff 1977 3. See also Churchill R R and Lowe 
AV Th e Law of the Sea Manchester: Manchester University Press 1988 13/14. Nordquist M H and Park 
C Reports of the United States Delegation to the Th ird United Nations Conference on the Law of the Sea 
Honolulu: Law of the Sea Institute, University of Hawaii 1983 6, Rembe N S Africa and the International 
Law of the Sea Alphen aan den Rijn: Sij thoff & Noordhoff 1980 36(37 
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national jurisdiction, and thus reV1s10n of parts of the 1958 Convention on the 

Continental Shelf and the 1958 Convention on the High Seas. Other states were 

reluctant to review the codifications of the 1950s. However, the presence in the UN of 

many newly independent states (who did not participate in the 1958 and 1960 

conferences) provided a majority in favour of reviewing the earlier law. Furthermore, 

many states were increasingly concerned about the problems of overfishing and marine 

pollution off their coasts (neither of which could satisfactorily be controlled within the 

narrow jurisdictional limits on which the 1958 regime was based). 

The developing states thus introduced new demands and pressed for the creation of a 

'New International Economic Order', which was an active programme for the 

redistribution of wealth on a global scale. The existence of these factors, and the 

recognition that the various parts of the sea were all closely interrelated, led to 

widespread support for a review of the whole law of the sea. It was agreed in 1970 by 

virtue of General Assembly Resolution 2570 C (XXV) to convene a UN conference with 

the task of producing a comprehensive convention on the law of the sea. The 

conference, UNCLOS III, would eventually after years of deliberation produce the 1982 

United Nations Convention on the Law of the Sea (LOSC)2. 

3.2 PROPOSALS FORA NEW CONFERENCE ON THE I.AW OF THE SEA 

3.2.1 INTRODUCTION 

In this section a fairly detailed overview will be given of the build-up to UNCLOS III. 

It may be argued that it is not necessary in view of the lengthy period during which the 

conference took place. On the other hand, such a detailed overview may be relevant 

for several reasons. 

2 Churchill and Lowe 1 13/14, Erasmus 1 20, Ogley R Internationalizing the Seabed Hampshire: Gower 
Publishing Company Limited 1984 1 
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In the first place, as mentioned before, the period in question saw a complete change 

in terms of the actors in the international arena. The newly independent states saw the 

negotiating of a new treaty on such a big scale as their first opportunity to actively take 

part in international treaty-making. Secondly, the deliberations in the Seabed 

Committee, the committee system within that committee, and the consensus principle 

all bad a very important impact in terms of setting the tone for the deliberations at 

UNCLOS III. Thirdly, the relative importance given to events in the US during that 

period were eventually reflected in its refusal to sign the LOSC. 

With hindsight, it is almost incomprehensible that the 1982 LOSC became a reality, 

even though not in force yet. This section denotes the new trends on thinking about 

international law of that period ( especially the concept of 'common heritage of 

mankind'). 

3.2.2 

3.2.2.1 

DEVELOPMENTS PRIOR TO THE MALTESE PROPOSAL 

ACTIVITIES OF NON-GOVERNMENTAL ORGANISATIONS IN 

THE UNITED STATES PRIOR TO 1967 

Prior to the Maltese proposal at the General Assembly in 1968 a movement was 

emerging among non-governmental organisations in the US to place the deep ocean 

floor under a certain kind of international control. A brief survey of these follows. 

1 The Committee on Natural Resources Conservation and Development of the 

National Citizen's Commission of International Cooperation3
. 

3 The committee was established after the so-called 'White House Conference', convened in October 1964 
by the President of the US. The area of study and discussion covered some 30 items, including 'Natural 
Resources Conservation and Development'. The committee of 18 members met from 29 November to 1 
December 1965 in Washington DC. In the report of the meeting, a specialised agency of the UN for marine 
resources (including mineral resources) was proposed. Pointing to the ambiguity of the continental shelf, 
the report suggested international control of exploitation of the seabed area - see Oda 1 4 
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2 The Commission to Study the Organization of Peace4
• 

3 The First Annual Meeting of the Law of the Sea Institute5
. 

4 The American Bar Association National Institute on Marine Resources6
• 

5 The Second Annual Meeting of the Law of the Sea Institute7
. 

6 The World Peace Through Law Centre8
. 

3.2.2.2 1HE INTERNATIONAL LAW ASSOCIATION (DEEP-SEA MINING 

COMMITTEE) 1966-1967 

A committee of the Netherlands branch of the IlA placed the problem of the deep 

ocean floor on the agenda of the association's Helsinki session in 1966, and a sub

committee was appointed to investigate the issue. Its report stated that the exploitation 

4 

5 

6 

7 

8 

The commission, originally set up in 1939 to study possible organisations to replace the League of Nations, 
was an auxili ry organ of the United National Association of the United States. In 1965 the commission 
proposed that the UN should supervise and control the deep ocean resources. Its report - entitled 'New 
Dimensions for the United Nations: The Problems for the Next Decade' - dealt with the problems of the 
sea, and in particular the exploitation of the deep ocean floor. That part proposed that the UN be vested 
with title over the mineral resources of the deep ocean floor and that a specialised agency called the UN 
Marine Resources Agency be established - see Oda 1 4/5 

In 1965 the Law of the Sea Institute was established at the University of Rhode Island for the purpose of 
exchanging ideas and information on matters relating to the control and the use of the sea. The institute 
worked mainly through its annual meetings. the first of which was held from 27 June to 1 July 1966 - see 
Oda 1 5-7 

Under the auspices of the ABA's Section on Resources Law a meeting on 'Marine Resources' was held in 
California from 7 to 10 June 1967. Reports on various subjects of marine resources were given, but the 
meeting did not come to any concrete conclusions - see Oda 1 7 

This meeting took place from 26 to 29 July 1969 at Rhode Island 

The centre had its headquarters in Geneva, but the chairman of its committee on the UN Ornrter was 
Aaron L Danzig, a lawyer from New York. A conference of the World Peace Through Law Centre 
recommended on 13 July 1967 (in its Resolution 15 on 'Resources of the High Seas') that the General 
Assembly should declare that non-living resources of the high seas beyond the continental shelf were subject 
to the jurisdiction and control of the UN - see Oda 1 8/9 
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of the deep ocean floor had become technologically possible. The Executive Council 

of the ILA decided in 1967 to create the Deep-sea Mining Committee, consisting of the 

members of the above-mentioned sub-committee and six additional members9
• 

3.2.2.3 DELIBERATIONS BY TIIE UNITED STATES CONGRESS IN 1967 

On 29 September 1967 Clairborne Pell, a Senator from Rhode Island, proposed an idea 

of a draft convention on the sea and ocean floor in the US Senate. He suggested an 

international regime for the ocean floor and its floor analogous to the Antarctic and 

outer space. He submitted a draft resolution to the effect that: (i) the US should urge 

the UN to consider the problem of marine resources beyond the continental shelf and 

any licensing or other arrangement necessary for regulation; (ii) there was an urgent 

need for the establishment of an international agreement under which the deep ocean 

floor and its resources would be considered free to all nations and capable of coming 

under the sovereignty of any nation; (iii) the agreement should incorporate proposals 

for arms control on the seabed; and (iv) the outer boundaries of the continental shelf 

should be defined by an international conference which was to consider the revision of 

the Continental Shelf Convention10
. 

Soon after, Pell . submitted another draft resolution. That draft was characterised by the 

fact that the exploration and exploitation of the resources of the deep ocean floor would 

only be permissible after obtaining a licence from an agency designated by the UN. In 

9 Oda 1 9/10. See also Ogley 2 12-17 for the technological aspects 

io Oda 1 11 
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addition, it referred to the idea of the use of the deep ocean floor exclusively for 

peaceful purposes, to the prohibition of dumping of radioactive wastes into the ocean, 

and to delimiting the outer limits of the continental shelf at the 600-metre depth11
• 

3.2.3 IBE MALTESE PROPOSAL AT IBE 22ND SESSION OF THE 

U ITED NATIONS GENERAL ASSEMBLY 

3.2.3.1 INTRODUCTION 

At the 40th Session of the Economic and Social Council (ECOSOC) in 1966, the US 

representative pointed out the importance of marine resources to mankind. He also 

proposed submitting a draft resolution inviting the Secretary-General to undertake a 

survey of the available information concerning the resources of the sea and the 

techniques for exploiting them. ECOSOC - on the basis of a proposal by the US, 

Ecuador and Pakistan - on 7 March 1966 adopted resolution 1112 (XL) 'Non

agricultural resources'12
• 

At the Second Committee of the General Assembly (1966, 21st Session) a draft 

resolution on the resources of the sea sponsored by 16 nations was submitted on the 

11 

12 

Pell's idea was not well received in the US Congress, however. Nearly two dozen draft resolutions were 
submitted in the House of Representatives from August to October 1967, all of which opposed the idea of 
bestowing the title to the resources of the deep ocean floor upon the UN. The US Senate also received 
similar proposals. Oda suggests, however. that these proposals were submitted not part icularly to oppose 
Pell, but to counter the Maltese proposal which had already been discussed in the UN - Oda 1 1V12 

The resolution inter alia requested the Secretary-General to survey the then state of knowledge of the sea 
beyond the continental shelf, to identify these resources, and also to identify any gaps in the knowledge 
thereof. The Secretary-General completed a report entitled 'Resources of the Sea' in February 1968 - Oda 
1 13, Rembe 1 37(38 
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initiative of the US. The revised draft resolution was adopted at the plenary meeting 

on 6 December 196613
. 

3.2.3.2 THE MALTESE PROPOSAL 

On 17 August 1867 Arvid Pardo, Malta's representative to the UN, requested inclusion 

of the following new item concerning the development of the deep ocean floor in the 

agenda at the 22nd Session of the General Assembly: 'Declaration and treaty concerning 

the reservation exclusively for peaceful purposes of the sea-bed of the ocean floor, 

underlying the seas beyond the limits of present national jurisdiction, and the use of 

their resources in the interests of mankind'14
• 

In an explanatory memorandum, Malta stressed that, in view of the rapid progress of 

technology, it was feared that area beyond the continental shelf would become subject 

to national appropriation. The result, Malta said, would be the militarisation of the 

accessible ocean floor through fixed military installations, and the exploitation of the 

immense resources for the national advantage of technologically developed countries. 

Malta considered that the time had come to declare the ocean floor to be the 'common 

heritage of mankind'. It proposed that immediate steps should be taken to draft a 

treaty on the law of the sea15
. Malta proposed, in addition, the creation of an 

13 As General Assembly Resolution 2172 (XXI), 'Resources of the Sea', the General A.s.5embly endorsed 
ECOSOC resolution 1112 (XL) and requested the Secretary-General to set up a group of experts to assist 
him inter alia to undertake a comprehensive survey of activities in marine science and technology, 
fonnulating proposals for an extended programme of international cooperation to assist in a better 
understanding of the marine environment, and to submit his survey and proposals to the General Assembly 
at its 23rd Session, through ECOSOC - Oda 1 15. Rembe 1 38 

14 Erasmus 1 20, Oda 1 16, Rembe 1 39 n14 

15 The treaty should have emlxxiied the following principles: (i) the seabed and ocean floor beyond the limits 
of national jurisdiction are not subject to national appropriation; (ii) the exploration of the sea shall be 
undertaken in a manner consistent with the principles and purposes of the UN Charter; (iii) the use of the 
area and its economic exploitation shall be undertaken with the aim of safeguarding the interests of 
mankind and the benefits shall be used primarily to promote the development of poor countries; and (iv) 
the area shall be reserved exclusively for peaceful purposes - Oda 1 16. Rembe 1 40 
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international agency to assume jurisdiction over the area and to ensure that activities 

in the area conform to the provisions of the treaty. 

3.2.3.3 DELIBERATIONS CONCERNING THE MALTESE PROPOSAL 

The General Assembly on 6 October 1967 adopted the 'Examination of the question of 

the reservation exclusively for peaceful purposes of the sea-bed and the ocean floor, and 

the subsoil thereof, underlying the high seas beyond the limits of present national 

jurisdiction, and the use of their resources in the interests of mankind' as agenda item 

92. It also approved the general committee's recommendation to allocate that item to 

the First Committee16
. 

In the discussions in the First Committee from 8 to 16 November 1967 the idea of the 

establishment of an international agency, as suggested by Malta, received general 

support. However, the US seemed to favour a 'committee on the ocean which would 

assist the General Assembly in promoting long-term international cooperation in marine 

science. The USSR advised that the creation of another new UN body could duplicate 

the organisations already in existence in view of the fact that the Secretariat and other 

existing international organs had been dealing with the problems of the sea, and 

suggested that the IOC be more effectively utilised17
• 

At the same time, there was also a variety of opinions among the delegates with respect 

to the legal principles applicable to the deep ocean floor. The USSR regarded as 

premature the declaration of any legal principle. Canada and Italy were also of the 

same op1mon. However, there was agreement among the delegates that claims of 

sovereignty should be suspended. Japan, Sweden, the US and others supported that 

idea. Sweden in particular proposed that claims should be frozen , and that received the 

support of African and Asian states. The USSR gave full support to the idea that the 

16 Oda 1 17 

17 Oda 1 19, Ogley 2 57/58 
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deep ocean floor should only be used for peaceful purposes, while the US considered 

its use in terms of the effective control of armaments. With regard to the military 

aspect, however, developed states (including the USSR) were of the opinion that the 

matter might be considered by the Eighteen Nation Committee on Disannament18
• 

3.2.3.4 ADOPTION OF TI-IE MALTESE PROPOSAL 

A working group of 27 delegations, informally set up in accordance with the request of 

Malta, prepared a draft resolution, which was afterwards introduced by Belgium. The 

number of cosponsoring states (which finally increased to 43) included those of both the 

Western and Eastern blocs, and the developed and the developing states19
• 

The General Assembly on 18 December 1967 unanimously adopted resolution 2340 

(XXII): 'Examination of the question of the reservation exclusively for peaceful 

purposes of the sea-bed and the ocean floor, and the sub-soil thereof, underlying the 

high seas beyond the limits of present national jurisdiction, and the use of their 

resources in the interests of mankind '20
• 

18 Oda 1 19/20, Rembe 1 43/44 

19 

20 

The membership of the ad hoc committee referred to in the proposal was left open, but the chainnan of 
the First Committee suggested the names of 30 states. The proposal was agreed upon. However, at the 
request of some states, the chainnan suggested the addition of five more members. Thus, a resolution 
whjch recommended the establishment of an ad hoc committee of 35 members was approved on 8 
December 1967 by the First Committee. 93 to O with one abstention - see Nordquist and Park 1 6. Oda 1 
20. Rembe 1 40 

fjrstly it provided for the establishment of an ad hoc committee to study the peaceful uses of the seabed 
and the ocean floor beyond the limits of national jurisdiction (hereinafter referred to as the Seabed 
Committee) of 35 nations. Secondly, it requested the Seabed Committee to prepare a study which would 
include (i) a survey of the past and present activi ties of the UN. the Specialised Agencies, the lAEA and 
other inter-governmental agencies, (ii) an account of scientific, technical. economic, legal and other aspects, 
and (iii) an indication regarding practical means to promote international cooperation - Dupuy 1 111, Oda 
1 20 
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GOVERNMENT 1966-1967 

INTRODUCTION 
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STATES 

Interest in ocean development emerged in the US during 1966. On 13 July 1966 

President Johnson launched the Oceanographer, an ocean research vessel. On that 

occasion he referred to the riches of the oceans and foresaw the dawn of a new era of 

the oceans21
. 

On 17 June 1966 the Marine Resources and Engi,neering Development Act was enacted. 

Under that act the President was called upon to develop a comprehensive national 

programme in marine science with the assistance of the National Council on Marine 

Resources and Engineering Development and the Commission on Marine Science, 

Engineering and Resources22
. The council's first report, 'Marine Science Affairs - A 

Year of Transition', was completed in February 1967, after which the President sent a 

message to Congress on the ocean resources and the development of ocean technology, 

and recommended a budget of $462 million for the 1967-1968 fiscal year. The report 

itself did not pay any particular attention to the development of the deep ocean floor. 

On the other hand, the commission, whose members and counsellors were appointed 

by the President, began its acti ·ties in January 196723
. 

21 

22 

He said: 'Under no circumstances, we believe, must we ever allow the prospects of rich harvest and mineral 
wealth to create a new form of colonial competition among the maritime nations. We must be careful to 
avoid a race to grab and hold the lands under the high seas. We must ensure that the deep seas and the 
ocean bottoms are, and remain. the legacy of all human beings' - Oda 1 21, Rembe 1 38 

The council was composed of five cabinet members and three directors of Federal government agencies, 
with the Vice-President of the US as chairman - Oda 1 21 

23 Oda 1 21/22 
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REACTIONS OF 11fE UNITED STA1ES GOVERNMENT TO 1HE 

DEBATES IN CONGRESS 

In September 1967 the Sub-Committee on International Organi:zations and Movements 

of the House Committee on Foreign Affairs met, and at the hearing David H Popper, 

Deputy Assistant Secretary of State for International Organi:zation Affairs, stated that 

the treaty envisaged by Malta could not be supported because it was premature and that 

the US did not intend at that session of the General Assembly to dispose of title to the 

deep ocean floor to the UN24
. Popper also suggested at a hearing held on 19 October 

1967 that it would be a mistake to develop conclusions on the regime of the deep ocean 

floor at that time25
• On 29 November 1967 at a hearing before the Senate Committee 

on Foreign Affairs, Joseph Sisco, Assistant Secretary of State for International 

Organi:zation Affairs, stated that the real intent of the Maltese proposal was difficult to 

understand26
• Negative voices about the regime of the deep ocean floor by high

ranking officials of the US government were heard in Congress on other occasions as 

well27
. 

The Sub-Committee on International Organi:zations and Movements recommended in 

its interim report of 7 December 1967 to the Committee on Foreign Affairs that the US 

government actively discourage any action to reach a decision at that time with respect 

to the vesting of title to the seabed and its resources in any international 

organisation28
• 

24 Oda 1 22 

25 He pointed out that with regard to the regime of the outer space (which was often referred to as analogous 
to the deep ocean floor) the process which began in 1958 had culminated in the conclusion of the Outer 
Space Treaty only a few weeks previously - see Oda 1 22 

26 He also said that the US was far from ready to establish a new international organisation to preside over 
the amalgam of uncertainties of that regime - see Oda 1 22 

27 See further Oda 1 22(23 

28 It also recommended that the US government proceed with the greatest caution so as not to limit or 
prejudice the national interests of the US. The subcommittee was of the opinion that hasty action in this 
field could create more problems than it would solve or avert - Oda 1 23/24 
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3.2.4.3 REACTIONS TO THE MALTESE PROPOSAL 

The lukewarm attitude of the US towards the Maltese proposal in the UN seemed to 

indicate that the general consensus was that a cautious approach should be followed. 

It was also suggested that the General Assembly of the UN should take action to 

establish a committee on the oceans, analogous to the Outer Space Committee. The 

committee should then assist the General Assembly in considering all proposals on 

marine questions in promoting long-term international cooperation in marine science, 

and in considering questions of law including such matters as the rights of use and 

exploration, arms control, and the problem of pollution of the sea29
• 

3.2.4.4 PROPOSAL FOR AN INTERNATIONAL DECADE OF 

OCEAN EXPLORATION 

On the basis of 'Marine Science Affairs - A Year of Plans and Progress'30 the US 

President sent a message to Congress concerning marine resources and engineering 

development. He also recommended a budget of $516 million for the 1968-1969 fiscal 

year. As in the previous year, the report did not take any clear attitude towards the 

development of the deep ocean floor31
• 

At the same time however, the President on 8 March 1968 proposed the launching of 

'an historic and unprecedented adventure - an international decade of ocean exploration 

29 
Oda 1 24, Rembe 1 42 

30 
The second report of the National Council on Marine Resources Engineering Development, published in 

March 1968 - Oda 1 25 

31 Oda 1 25 
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for the 1970's32
. He urged all nations to join together in a concerted, long-term 

cooperative programme of ocean exploration on a world-wide basis33
. 

3.2.5 DISCUSSIONS BY NON-GOVERNMENT AL ORGANISATIONS 1968-

1970 

In parallel with the discussions on a regime of the deep ocean floor in the UN which 

began in 1968, many non-governmental organisations and individuals took up that 

problem. However, their views were not always reflected in the deliberations of the 

UN34_ 

3.2.5.1 1HE 'REALISTS' WITHIN THE UNITED STA TES 

The opinions of the m1mng industry of the US were expressed in 1968 by various 

organisations. What follows is a brief survey of the most important of these. 

1 US National Petroleum Council (Committee on Petroleum Resources Under the 

Ocean Floor) 

The council was established in 1964 as an advisory body representing all sections 

32 Oda 1 25 

33 Specifically, mention was made of (i) determination of the geological structure and the mineral and energy 
resources potential of the world's continental margins, (ii) preparation of topographic, geological and 
geophysical maps of selected areas of the deep ocean floor, and (iii) coring and drilling on the continental 
margins and deep ocean fl oor in selected areas - Oda 1 25 

34 
Oda 1 26 
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of the oil and gas industries of the US. It would not, however, represent the 

views of the US government35
• 

2 The American Branch of the International Law Association (Committee on 

Deep-Sea Mineral Resources) 

This committee of the American Branch of the IIA presented an interim report 

on 19 July 1968, dealing with the outer limit of the continental shelf and the 

legal regime for the deep ocean floor. The committee suggested that the outer 

limits of the continental shelf extend to the submerged portion of the continental 

land mass, pointing out that that would result from the proper interpretation of 

the Continental Shelf Convention, and provisionally proposed a depth of 2 500 

metres36
• 

3 The American Bar Association 

On the initiative of the ABA Section on Resources Law, the Advisory Committee 

on Ocean Resources37 was set up in 1967. This advisory committee drew up a 

35 
In March 1969 the National Petroleum CoW1cil presented a report entit led 'Petroleum Resources Under 
the Ocean Floor'. The report suggested that the continental shelf include not only the continental slope 
but also the landward portion of the continental rise. and that international law impose no prohibition on 
the freedom of a state or its nationals to explore or exploit the seabed resources of the area beyond. While 
the establishment of an international registry to serve as a public record of the exploratory activity was 
acceptable, the council was of the view that it would be premature to move towards the establishment of 
an international agency with licensing authority. The council suggested that a movement to unify the limits 
of the continental shelf at the lines of the 200-metre depth would mean the abandoning of the acquired 
rights under the Continental Shelf Convention - Oda 1 26-28 

36 It also suggested, as an alternative, a combination of the depth as suggested above and the stated distance, 
for instance, of 100 miles from the coast, whichever limitation encompassed the larger area. With respect 
to the regime applicable to the area beyond coastal jurisdiction, the committee considered under the 
circumstances not to vest jurisdiction in the UN or any other international organisation to administer an 
international licensing system with power to grant to deny exploration and production concessions. It 
preferred creating an international commission with instructions to draft a convention, which would have 
as its objectives the creation of an international agency concerning the development of the ocean floor, 
establishment of reasonable payments of royalties, and establishment of norms of conduct by states - Oda 
1 29 

37 
Consisting of the representatives of its Sections on Natural Resources Law. International and Comparative 
Law, Administrative Law, and the representatives of the Standing Committee on Peace and Law Through 
the United Nations of the World Peace Through Law Centre - Oda 1 30 
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'Joint Report' of the Sections of Natural Law, International and Comparative 

Law, and the Standing Committee on Peace and Law Through the United 

ations in August 196838
. 

DRAFTS OF A REGIME FOR THE DEEP OCEAN FLOOR IN 

THE UNITED STA TES 

While the above opinions - representing mainly the mining industry - were published, 

a number of proposals were published in the form of private drafts. These suggested 

that the deep ocean floor be placed under international control and management39
. 

Briefly, they were: 

1 The Commission to Study the Organization of Peace. 

2 The Danzig Draft. 

3 The Pell Draft. 

4 The Borgese Draft. 

5 The American Assembly. 

6 The Massachusetts Institute of Technology (MIT) Group. 

38 The conclusion of the report was identical to that of the 1968 'Interim Report of the American Branch of 
the International Law Association' referred to above, except that the exact figure for the limit of the 
continental shelf was dropped. Later, the two sections mentioned above and the Standing Committee on 
World Order Under Law held a meeting at Dallas from 10 to 11 August 1969, which adopted a report 'Non
living Resources of the Sea'. Regarding the outer limit of the continental shelf and the regime beyond, the 
report stated that the 200-metre depth was already outdated, that the activities within the area of 
exploitability fell clearly within the jurisdiction of the US, that there would be no need to freeze the claims, 
and that the jurisdiction of a state would be extended to the limit of adjacency. It was stated in the report 
that the greater the depth of water at the site to be exploited, the greater the investment that would be 
required, and that an idea which will discourage that trend could not be supported - see Oda 1 30/31 

39 For a discussion of each of these, see Oda 1 31-45 
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3.2.5.3 DISCUSSIONS AT INTERNATIONAL GA TI-IERINGS 

Interest in the regime for the deep ocean floor first emerged in the US. Stimulated by 

the Maltese proposal and the establishment of the Seabed Committee, however, several 

international symposia were planned, including some in Europe. The most important 

of these were: 

1 The Stockholm International Peace Research Institute40
. 

2 Instituto AfTari Internazionali (Symposium on International Regime of the 

Seabed)41. 

3 The Ditchley Conference42
. 

4 Pacem in Maribus43
. 

40 

41 

42 

43 

This institute (SIPRI) - established by the Swedish Parliament - held a symposium entitled 'Towards a 
Better Use of the Ocean' from 10 to 14 June 1968 in Stockholm. The recommendations of the symposium 
covered the problems of the development of the ocean in general - see further Oda 1 45/46 

The IAI organised a planning committee in Rome in June 1968 to prepare for a 'Symposium on the 
International Regime of the Seabed'. The symposium was held in Rome from 30 June to 5 July 1969, with 
the participation of about 50 experts in the field. The outcome was a statement of principles, inter alia 
proposing that an international treaty on the law of the sea should be concluded - Oda 1 47/48 

The Ditchley Foundation held a conference on 'The Resources of the Ocean Floor' near Oxford from 26 
to 29 September 1968. The conference was devoted to discussions concerning the resources of the seabed 
beyond the limits of the continental shelf, dealing with such problems as the existing regime, technical and 
economic problems, the problems of safety. marine pollution, military uses and neutralisation of the seabed, 
and international cooperation in scientific research - Oda 1 48 

The Santa Barbara Centre for the Study of Democratic Institutions planned to hold a large-scale conference 
in Malta, scheduled for June 1970. For its purposes, some exploratory meet ings were held on the subjects 
of disarmament of the seabed, legal issues, exploitation, roles of enterprises. and the roles to be played by 
science and scientists. Pacem in Maribus was held in Malta from 28 June to 3 July 1970, and was attended 
by 200 invitees, including political and industrial representatives as well as delegates to the Seabed 
Committee - see Dupuy 1 27, Oda 1 49/50 
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· 3.2.5.4 THE DEEP-SEA MINING COMMITTEE OF THE 

INTERNATIONAL LAW ASSOCIATION SINCE 1968 

3.2.5.4.1 THE 1968 REPORT 

The II.A decided on 14 October 1967 to establish the Deep-Sea Mining Committee. 

The preliminary report of the preparatory committee was amended by the newly 

established international committee on 22 November 1967, 30 January 1968, and 21 

February 1968. The formal report of the committee was submitted to the ILA's Beunos 

Aires conference in August 196844
• 

3.2.5.4.2 THE 1970 REPORT 

The committee held a meeting in Utrecht from 11 to 13 April 1969. The meeting 

resulted in a draft report to be submitted to the conference of the ILA in August 1970 

and it was distributed among the members of the committee, seeking comments45
• 

Comments were received inter alia from the Netherlands, Norway, and the US, and a 

revised draft report was submitted in March 197046
• That in turn resulted in a final 

report in April 1970. The ILA took up the report at its 54th conference at the Hague 

in August 1970. 

44 

45 

The main points dealt with in the report of 21 February 1968 were the outer limits of the continental shelf 
and the regime of deepsea mining. The committee decided at its August 1968 meeting to deal both with 
the outer limits of the continental shelf and the regime of deepsea mining as the main subjects in the 
future. It was agreed at the conference that the committee would submit a further report at the following 
session in 1970 - Oda 1 50-52 

The draft report was entitled 'Declaration on the Exploration and Exploitation of Mineral Resources of 
the Sea-bed and Subsoil of the High Seas beyond the Recognized Limits of National Jurisdiction' - Oda 
1 52 

46 The report was entitled 'Draft Declaration of Principles Which Should Govern the Activities of States in 
the Exploration and Exploitation of the Mineral Resources of the Seabed and Subsoil beyond the Limits 
of National Jurisdiction'. It consisted of 15 articles and did not differ materially from the previous one -
Oda 1 55 
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3.2.5.5 OTHERS 

In addition to the above-mentioned activities, there were several academic meetings 

which dealt with the regime of deepsea mining, as well as private discussions among 

individuals about these problems. However, most of these did not suggest any concrete 

proposals, and therefore they are just listed here47
: 

1 The American Society of International Law. 

2 The Law of the Sea Institute at Rhode Island. 

3 The Brown Draft (after its author, the well-known Dr ED Brown). 

3.2.6 DEVELOPMENTS WITHIN THE UNITED NATIONS 1968-1970 

3.2.6.1 THE 1968 SEABED COMMITTEE 

The first session of the committee took place from 18 to 27 March 1968 at the UN 

Headquarters in New York under the chairmanship of Hamilton S Amerasinghe of 

Ceylon. Two working groups - Legal, and Economical and Technical (ECOTEC) - were 

established. 

The second session took pace from 17 June to 9 July 1968 in New York. The main 

committee met three times, but the substantial discussions took place in the Legal 

Working Group and ECOTEC48
. 

47 For a full discussion see Oda 1 55-58 

48 In the Legal Working Group several delegates suggested that a draft declaration of legal principles be 
drawn up. In ECOTEC discussions were mainly based on 'Resources of the Sea', the previously-mentioned 
report of the Secretary-General - Nordquist and Park 1 6, Oda 1 60 
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The third session took place from 19 to 30 August 1968 in Rio de Janeiro at the 

invitation of Brazil. The deliberations at that session were held chiefly in the main 

committee 49
• 

The report adopted by the Seabed Committee on 30 August 1968 outlined the 

deliberations and contained two sets - 'Set A' and 'Set B' - of legal principles in its 

conclusion. The reports at the second session of ECOTEC and of the Legal Working 

Group were attached as appendices50
. 

3.2.6.2 TIIE 23RD SESSION OF TIIE GENERAL ASSEMBLY 

The report which the Seabed Committee adopted at its third session in August 1968 was 

referred to the First Committee of the General Assembly. Relevant proposals were put 

to a vote on 20 December 1968 at the First Committee. The proposals passed by the 

First Committee were sent to the plenary meetings, which pout them to a vote without 

any discussion on 21 December51
. Thus four General Assembly resolutions were 

adopted: 

1 The resolution on the 'Establishment of the Seabed Committee' [General 

Assembly Resolution 2467 A (XXIII)]52. 

49 The efforts of the committee were concentrated on finalising the result of its last work, since the committee 
bad to submit its reJX>rt to the General Assembly at its 23rd Session just a few weeks later - Oda 1 60/61 

50 Oda 1 62, Ogley 2 59 

51 Oda 1 63 

52 The resolution concerned the establishment of a committee on the Peaceful Uses of the Sea-Bed and the 
Ocean Floor beyond the Limits of National Jurisdiction - see Dupuy 1 113, Oda 1 63 
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2 The resolution on the 'Prevention and Control of Marine Pollution' [General 

Assembly Resolution 2467 B (XXIII) ]53
. 

3 The resolution on the 'Study on an Appropriate International Machinery' 

[General Assembly Resolution 2467 C (XXIII) ]54. 

4 The resolution on the 'International Decade of Ocean Exploration' [General 

Assembly Resolution 2467 D (XXIII)]55. 

These resolutions were joined by the 'Draft Declaration of Legal Principles concerning 

Deep-Sea Mining' already mentioned56
• 

3.2.6.3 TIIE 1969 SEABED COMMITTEE 

The 1969 Seabed Committee57 was composed of 42 states58
• It was agreed that the 

committee should retain that composition for two years. After that, one-third of the 

53 

54 

55 

56 

57 

58 

This resolution called for the Secretary-General to prepare a study in order to clarify all aspects of 
protection of the living and other resources of the seabed, the superjacent waters and the adjacent coasts 
against the consequences of pollution and other harmful effects arising from exploration and exploitation, 
and to submit a report thereon to the General Assembly and the Seabed Committee - see Dupuy 1 135, 
Oda 1 64 

The resolution called upon the Secretary-General to undertake a study on the question of establishing 
appropriate international machinery for the promotion of the exploration and exploitation of the resources 
of the area, and the use of these resources in the interests of mankind, irrespective of the geographical 
location of states, and taking into special consideration the interests and needs of the developing states, and 
to submit a report thereon to the Seabed Committee during one of its sessions in 1969 - see Oda 1 64/65 

In this resolution the General Assembly welcomed the idea of an international decade of ocean exploration, 
and invited member states to formulate proposals to UNESCO for the Inter-Governmental Oceanographic 
Commission (IOC) - see Dupuy 1 131, Oda 1 65/66 

The draft declarations of legal principles concerning deepsea mining, that is 'Set A' supported mostly by 
developing states and 'Set B' supported by 'Western Europe and Others' at the Seabed Committee - see 
3.2.6.1 supra 

Established pursuant to General Assembly Resolution 2467 A (XXIII) of 21 December 1968 

7 from Asia, 11 from Africa, 7 from Latin America. 11 from Western Europe and other states and 6 from 
Eastern Europe - for a breakdown see Oda 1 68, Rembe 1 40 
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members of each regional group would be rotated every two years59
• 

The first session took place from 6 to 7 February 1969 in New York. At that session 

it only elected its officers and drew up a programme of its work60
• 

The second session took place from 10 to 28 March 1969, also in New York. The Legal 

subcommittee devoted its 11 meetings to the preparation of the draft declaration of 

legal principles, but could not go beyond general discussion. It failed to produce even 

a single paper on the report61
• On the other hand, ECOTEC, through its 14 meetings, 

discussed two main topics, the economic and technical requirements which such a 

regime of deepsea mining should satisfy in order to meet the interests of humanity as 

a whole, and the study of the ways and means of promoting exploitation, as well as the 

use of the resources of that area, and of international cooperation to that end. The 

subcommittee adopted its interim report which covered those two subjects62
• 

The third session took place from 11 to 29 August in New York. In the Legal 

subcommittee a report was presented by the Informal Drafting Group63
. ECOTEC 

continued the discussions of the second session and prepared a comprehensive report 

which included the interim report adopted at the second session64
• 

59 Oda 1 68 

I NWu- · 1 
L RARY_ 

60 This session was no more than a preparatory one for future sessions. Arnerasinghe of Ceylon was again 
elected chairman of the committee, and the composition of the bureau of the committee remained almost 
unchanged - Oda 1 68 

61 Oda 1 69 

62 It should be noted that the interim report often mentioned the international machinery to be established, 
as well as the present situation and the foreseeable development of the deep sea - Oda 1 69 

63 It became almost certain after only a week that a declaration of legal principles would be impossible; even 
the preparation of a report summarising the discussions of legal principles would be extremely difficult. 
However. at the final stage of the sessions the Legal subcommittee managed to adopt its report - Oda 1 
70 

64 Oda 1 70 
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The 1969 report of the Seabed Committee was adopted by the main committee on 29 

August 1969. The greater part of the report consisted of the reports of the two 

subcommittees65
. 

The report of the Legal subcommittee simply mentioned the discussion of legal 

principles, which covered the applicability of international law, the exclusive reservation 

for peaceful purposes, the uses of the resources for the benefit of mankind as a whole, 

the freedom of scientific research and exploration, the reasonable regard for the 

interests of other states in the exercise of the freedom of the high seas, and the 

prevention of pollution of the sea66
. 

In the report of ECOTEC the discussion covered subjects such as the progress achieved 

in the techniques for exploration of seabed resources, economic and technical aspects 

of the draft comprehensive outline of a long-term programme of ocean exploration, and 

the question of international machinery67
• 

The Seabed Committee held some additional meetings in November 1969 during the 

course of the 24th Session of the General Assembly. A report of the conference of the 

Committee on Disarmament of 3 ovember was submitted to the General Assembly, 

together with the 'Draft Treaty on the Prohibition of the Emplacement of Nuclear 

Weapons and Other Weapons of Mass Destruction on the Seabed and Ocean Floor and 

in the Subsoil Thereof68
• 

65 

66 

67 

Oda 1 70, Ogley 2 60 

It may be said that in this synthesis the confrontation was continued between the two proposals of the Rio 
de Janeiro session of the ad hoc committee in August 1968, namely 'Set A' supported by the developing 
states and 'Set B' supported by 'Western Europe and Others' - see Oda 1 71 

The latter aspect deserves special mention. The discussion focused on whether the machinery would 
constitute a 'registry office' where the claims for exploitation would merely be recorded, or a more powerful 
'licence-issuing agency' - see Oda 1 71 

68 Oda 1 72 
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3.2.6.4 THE 24TH SESSION OF THE GENERAL ASSEMBLY 

The report of the Seabed Committee as discussed by the First Committee and the 

relevant draft resolutions were put to the vote on 2 December 1969. The draft 

resolutions passed by the First Committee were placed on the agenda of the plenary 

meeting on 15 December, and put to a vote without discussion. Four resolutions were 

adopted by the General Assembly69: 

1 The 'Resolution to Ascertain the Views of Member States on the Desirability of 

Convening a Conference on the Law of the Sea' [General Assembly Resolution 

2574 A (XXIV)]7°. 

2 The 'Resolution on the Continuation of the Seabed Committee' [General 

Assembly Resolution 2574 B (XXIV)]71. 

69 Dupuy 1 29. Oda 1 72. Rembe 1 41 

70 

71 

The resolution originated in a draft resolution by Malta to the effect that the Secretary-General should 
obtain the views of member states on whether or not to convene a conference to review the continental 
shelf in order to clarify the defin ition of the outer limits of the continental shelf. The Maltese proposal was 
amended to incorporate the idea of convening the conference to deal with more comprehensive aspects of 
the law of the sea, namely the breadth of the territorial sea, passage through straits. fisheries and the 
exploitation of the seabed. The draft was adopted at the plenary meeting of the General Assembly, 65 to 
12, with 30 abstentions. The opposing states included Japan and the US. in addition to the Eastern 
European states - see Oda 1 73. 

The gist of the resolution was that the Secretary-General should ascertain the views of member states on 
the desirability of convening a conference on the Jaw of the sea to review the whole Jaw of the sea, but in 
particular the regimes of the high seas, the continental shelf, the territorial sea and the contiguous zone, 
and fishing and conservation of the living resources of the high seas, in order to clarify the definition of the 
area of the seas beyond the limits of national jurisdiction, in the light of an international regime for that 
area - see Oda 1 72(13, Rembe 1 41. It is important to note that the convening of such an international 
conference was welcomed by the 32 African states participating in the Third Conference of Non-aligned 
Countries held in Lusaka in 1970 - see Rembe 1 41/42 

Under the resolution the Seabed Committee was requested: (i) to expedite its work of preparing 
comprehensive and balanced legal principles for submission to the General Assembly at its 25th Session; 
and (ii) to formulate recommendations regarding the economic and technical conditions and the rules for 
exploitation of resources - see Oda 1 74 
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3 Toe 'Resolution on a Study of the International Machinery' [General Assembly 

Resolution 2574 C (XXIV)]72
. 

4 The 'Resolution on the Moratorium on Exploitation of the Resources' [General 

Assembly Resolution 2574 D (XXIV)]73
• 

3.2.6.5 TI-IE 1970 SEABED COMMITTEE 

Toe first session took place from 2 to 6 March 197074
• In the Legal subcommittee 

there was little progress except that the general discussions were held on the basis of 

the 'synthesis' contained in the report of the previous year75
• ECOTEC dealt with the 

economic and technical conditions and rules for the exploitation of resources, but did 

not produce any concrete proposal at that stage76
• 

72 

73 

The resolution requested the Secretary-General to prepare a study on various types of machinery covering 
the status, structure, functions and powers of an international machinery having jurisdiction over the 
peaceful uses of the deep ocean floor, 'including the power to regulate, co-ordinate. supervise and control 
all activities relating to the exploration of their resources. for the benefit of mankind as a whole, irrespective 
of the geographical location of States, taking into account the special interests and needs of the developing 
countries, whether land-locked or coastal ' - see Nordquist and Park 1 7. Oda 1 74 

The resolution inter alia stated that, pending the establishment of the international regime, (i) states and 
persons, physical or juridical, were bound to refrain from all exploitation of the resources of the ocean 
floor; and (ii) no claim to any part of that area or its resources would be recognised - see Hjertonsson K 
The New Law of the Sea Leiden: A W. Sijthoff 1973 44, Nordquist and Park 1 7, Oda 1 76, Ogley 2 61. 
South Africa was one of the states opposing the resolution 

74 Oda 1 76 

75 

76 

Instead of preparing a report, the subcommittee sent a letter to the chairman of the committee, informing 
him that the subcommittee could not reach a consensus on a generally acceptable draft, but would be able 
to obtain a consensus at the forthcoming August session - Hjertonsson 73 45, Oda 1 76(77 

The 'List of Topics Suggested by Some Members to be Studied in Preparing Economic and Technical Rules 
and Conditions for the Exploitation of the Resources of the Seabed and Sub-Soil Thereof Beyond the 
Limits of National Jurisdiction Within the Context of the Regime to be Set Up' which was annexed to the 
interim report submitted to the main committee offered, however, a very important basis for discussion at 
the subsequent session - Oda 1 77 
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The second session took place from 3 to 28 August 1970. The Legal subcommittee 

recognised the failure of its work in drafting legal principles after only three meetings. 

ECOTEC also met only six timesn. 

The main committee dealt primarily with the question of marine pollution78
• Toe US -

on the first day of the session - introduced the 'Draft United Nations Convention on 

the International Seabed Area'. France and the UK followed the US in submitting 

working papers79
. 

The 1970 report of the Seabed Committee was adopted by the main committee on 28 

August 1970. In Chapter II, entitled 'Activities of the Committee', the discussions were 

summarised under the following headings: (i) Legal principles, (ii) Economic and 

Technical conditions and rules, (iii) Exploration and research, (iv) Pollution, (v) 

Peaceful uses, and (vi) International machinery8°. 

3.2.6.6 TI-IE 2511-1 SESSION OF TI-IE GENERAL ASSEMBLY 

The number of relevant subjects for consideration at that 1970 session was increased in 

comparison with those of the 23rd and 24th sessions81
. The declaration on legal 

principles, which the Seabed Committee could not succeed in drafting after its three 

years of effort, was adopted upon the initiative of the committee's chairman. The 

n Oda 1 77 

78 The dumping of nerve gas by the US in the Atlantic Ocean during the course of that session was drawn to 
the committee's attention, and the US was condemned for that by Malaysia and some other states. The 
committee adopted the statement of the chairman, which contained assurances given by the American 
delegation that such action would not be repeated • see Oda 1 nns 

79 Oda 1 78 

80 Oda 1 79 

81 It consisted of: (i) the report of the Seabed Committee, (ii) a note by the Secretary-General on marine 
pollution, (iii) a report of the Secretary-General on views of member states on the desirability of convening 
conferences on the Jaw of the sea, and (iv) the question of the breadth of the territorial sea and related 
matters - Oda 1 79 
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convening of UNCWS III which would deal with comprehensive matters on the law of 

the sea was decided, and the Seabed Committee was enlarged and reorganised to 

prepare for the conference. Two resolutions were adopted at that session (but in 

substance there were actually four resolutions)82
: 

1 The 'Declaration of Principles Governing the Sea-Bed and the Ocean Floor, and 

the Subsoil Thereof, Beyond the Limits of National Jurisdiction' [General 

Assembly Resolution 2749 (XXV)]83
. 

2 The 'Resolution on Economic Implications of Deep-Sea Mining' [General 

Assembly Resolution 2750 A (XXV)]84. 

3 The 'Resolution Concerning Problems of Land-Locked Countries' [General 

Assembly Resolution 2750 B (XXV)]85
• 

82 Oda 1 79 

83 

84 

85 

The declaration consisted of 15 provisions. ranging from a definition of the deep ocean floor and the fact 
that the resources thereof are the 'common heritage of mankind', to the resolution of disputes - see further 
Dupuy 1 24/25, Erasmus 1 20, Hjertonsson 73 45, Nordquist and Park 1 8, Oda 1 80-82 

The resolution called for the Secretary-General to cooperate with UNCTAD and specialised agencies oftbe 
UN system in order to identify and to study problems arising from the production of minerals from the deep 
ocean, and to propose solutions for dealing with those problems. It also called for the Secretary-General 
to submit a report to the Seabed Committee during 1971 regarding raw materials and international trade -
see Hjertonsson 73 45, Oda 1 82 

The resolution originated with the draft resolution cosponsored by 20 land-locked states. The resolution 
was adopted, 111 to 0, with 11 abstentions - see Oda 1 82. In terms of the resolut ion the Secretary-General 
was to prepare an up-to-date study on the question of free access to the sea by land-locked states, and to 
supplement that document with a report on the special problems of land-locked states in the exploration 
and exploitation of the resources of the deep ocean floor. The study was to be referred during 1970 to the 
Seabed Committee. enabling it to prepare a report in time for the 26th session of the General Assembly -
see Dupuy 1 97, Oda 1 82/83 
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4 The 'Resolution on the Convening of the Third Law of the Sea Conference and 

the Reorganization of the Seabed Committee' [General Assembly Resolution 

2750 C (XXV)r. 

3.2.7 ACfIONS BY UNITED NATIONS ORGANS OTIIER TIIAN TIIE SEABED 

' COMMITTEE 1968-1970 

In parallel with the Seabed Committee, ECOSOC and the Second Committee of the 

General Assembly often dealt with problems concerning the sea. Those activities were 

mainly derived from ECOSOC Resolution 112 (XL) of 1966 and from General 

Assembly Resolution 2172 (XXI) of 1966. The results were briefly as follows: 

1 'Group of Experts on Marine Science and Technology'87
• 

2 The 45th Session of ECOSOC (1968)88
. 

3 The 23rd Session of the General Assembly (1968)89
• 

4 The 4 7th Session of ECOSOC90
. 

86 The resolution noted 'with satisfaction' the progress made toward the 'elaboration' of the international 
regime for the deep ocean floor, decided to convene a conference on the law of the sea in 1973, decided 
to enlarge the Seabed Committee by 44 members, and reaffirmed the mandate of the Seabed Committee 
as supplemented - see Ornrchill and Lowe 1 13/14, Nordquist and Park 1 8, Oda 1 84, Rembe 1 43 

87 This group, in April 1968, published 'Marine Science and Technology - Surveys and proposals - Report of 
the Secretary-General' - see Oda 1 85 

88 Two reports of the Secretary-General had been submitted at this session, and three resolutions concerning 
the sea were adopted - see further Oda 1 86 

89 At this session agenda item 41: 'Resources of the sea - Report of the Secretary-General' was referred to 
the Second Committee - see Oda 1 86 

90 ECOSOC decided to authorise the report of the Secretary-General, 'Mineral Resources of the Sea', with 
some amendments, as a UN document, and to request the Secretary-General to make regular reports to 
ECOSOC on progress in the field of oceanography. ECOSOC Resolution 1470 (XL VII) The Sea -
comprehensive outline of a long-term and expanded programme of oceanographic research' was adopted 
on 17 November 1969 - Oda 1 86/87 
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5 The 24th Session of the General Assembly (1969)91. 

6 The 49th Session of ECOSOC (1970)92
. 

3.2.8 DEVELOPMENTS WIIBIN IBE UNITED STATES GOVERNMENT 

AFTER 1968 

Only in 1870 did the US government begin to make its position clear concerning the 

regime of the deep ocean floor. Prior to that, however, there was the report of the 

Commission on Marine Science, Engineering and Resources93
. The commission 

submitted an extensive report to the President and Congress on 9 January 196994
• 

It soon became clear, however, that the US could not decide on any definite unanimous 

policy on detailed matters as far as the law of the sea was concerned. However, it 

indicated through its statements at the Seabed Committee that it showed full 

understanding of the idea that, with the deep ocean floor placed under certain 

91 

92 

93 

94 

At the 24th Session, agenda item 12: 'Rewrt of the Economic and Social Council' was referred to the 
Second Committee, and was discussed in conjunction with the topics 'Marine Science' and 'Promoting 
effective measures for the prevention and control of marine pollution'. With regard to the fonner, the 
Second Committee adopted the draft resolution, as amended. on 25 November 1%9. That was adopted by 
the plenary meeting without objection on 13 December 1%9 as General Assembly Resolution 2560 (XXIV) 
'Marine Science' - Dupuy 1 29, Oda 1 87. Concerning the subject of pollution control, a draft resolution 
was submitted by 15 nations. The Second Committee unanimously adopted that draft resolution with minor 
amendments on 5 December 1%9. The plenary meeting unanimously adopted it on 13 December 1%9 as 
General Assembly Resolution 2566 (XX.IV). 'Promoting effective measures for the prevention and control 
of marine pollution' - Oda 1 87 

ECOSOC adopted on 27 July 1970 ECOSOC Resolution 1537 (XLIX), 'Marine co-operation'. It requested 
the Secretary-General to prepare a background review of (i) trends in the various traditional uses of the 
sea, such as fisheries, shipping, and mineral exploitation. (ii) foreseeable new uses and the likely growth in 
existing uses by the second half of the 1970s, (i ii) the likely effect of those uses and of technological 
advances on the marine environment, and (iv) likely conflicts of technical use - see Oda 1 88/89 

See 3.2.3.1 supra. It became known as the Stratton Commission after its chainnan, Julius A Stratton of 
the Ford Foundation 

While general marine policies were reviewed in the eight chapters of the report, the regime of the deep 
ocean floor was extensively discussed in 'International legal -political framework' in the section on 
'Development of non-l iving marine resources' in Chapter IV - 'Marine resources'. The main issues in the 
report dealt with the limit of the continental shelf, and a proposal for an international Registry Authority -
Oda 1 90-92 
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international controls, part of the profits available from deepsea mining should be 

dedicated for the purposes of the international community95
. 

By 1970 the State Department began to determine its maritime policy step-by-step. 

First came President Nixon 's report to Congress in February 197096
. It was followed 

by the statement by President Nixon on US policy for the oceans97
• In the third place, 

there was the introduction on 3 August 1970 by the US of the 'Draft United Nations 

Convention on the International Seabed Area'98
• 

3.2.9 DEVELOPMENTS IN TI-IE SEABED COMMITIEE AFTER 1970 

3.2.9.1 INTRODUCTION 

Despite its four conventions on the law of the sea, the 1958 Geneva Conference on the 

Law of the Sea failed to adopt a uniform limit for the territorial sea. In the period 

following the 1960 Geneva Conference, the 12-mile fishery zone had gradually 

materialised through repeated claims by a number of states and through recognition in 

bilateral or regional agreements99
. Apart from that, there had been little progress for 

95 Oda 1 94 

96 

97 

98 

99 

The report stated: 'As man's uses of the oceans grow, international law must keep pace. The most pres.sing 
issue regarding the law of the sea is the need to achieve agreement on the breadth of the territorial sea, 
to head off the threat of escalating national claims over the ocean. We also believe it is important to make 
parallel progres.s toward establishing an internationally agreed boundary between the continental shelf and 
the deep seabed, and on a regime for exploitation of deep seabed resources' - Oda 1 95 

This statement, made on 23 May 1970, was the first step by the US government towards forming a policy 
on the seabed - Oda 1 96 

See Oda 1 98-104 for a summary of the comprehensive draft of 77 art icles 

With this movement the idea of a 12-mile fishery zone had gained acceptance as a general rule of 
international law, and there had been a strong movement toward recognising a 12-mile limit for the 
territorial sea. It was the US that advanced the concept of the 12-mile fishery zone at the 1958 and 1960 
Geneva Conferences. However, the American fonnula failed at both conferences in the face of the 
categorical claim of the developing states to a 12-mile terri torial sea. In the period that followed, the 12-
mile fishery zone came to stand alone 
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some time in the law of the sea. A new movement, however, emerged with the rapid 

progress in the development of the seabed during 1966 and 1967100
• 

Extensive studies were carried out on the then existing status of the development of the 

ocean floor and on its future potential101
. In addition, a debate on the international 

regime was held on the assumption that some international machinery would inevitably 

be set up for that region of the seabed102
• 

However, smce the development of the deep ocean floor was not yet a question of 

reality to most states, either developed or developing, no judgement could be made on 

the possible impact of the development of the ocean. The debate was thus theoretical 

rather than practical. Nevertheless during the years 1967 to 1970 the idea became 

accepted by most - but not all - states that the deep ocean floor was not the object of 

appropriation by any state, but the 'common heritage of mankind', taking into 

consideration the special interests of the developing states. That paved the road for the 

development of the deep seabed103
. 

For various reasons on the part of the various states104 there was a call for an earlier 

than planned opening of the Third Conference on the Law of the Sea. The year 1970 

was completely different from the period of the 1950s, when the first conference was 

being prepared. In addition to the increase in their numbers, the developing states had 

gained an understanding of the implications of the different uses of the sea. The law 

of the sea, simply as a theory of international law, no longer offered any solutions to 

100 Some private suggestions had been made that the profit derived from exploitation of the seabed beyond 
the continental shelf should be used for the benefit of the international community or to save the UN from 
financi al difficulties. There were even rumours of that in the US Congress. In ECOSOC and in the Second 
Committee of the General Assembly, the UN also (around 1966) came to realise the importance of the area 
beyond the continental shelf • see Oda 1 115 

101 Particularly in the ECOTEC working group • see 3.2.6.3 supra. See also Ogley 1 44/45 

102 
Oda 1 116 

103 Oda 1 116/117 

104 See Oda 1 120/121 
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their problems. The apprehension that determination of the agenda items for the third 

conference would inevitably prescribe the future law of the sea dominated the General 

Assembly debates in 1970. That was clearly indicated by the fact that the debate at that 

session in the General Assembly was extremely complicated105
• 

The question was one of how to prepare for the third conference. Prior to the first 

conference in 1958, the ILC spent seven years in deliberation on the subject. However, 

in 1970, the law of the sea had become highly political in character. In spite of the high 

quality of its membership, the ILC was no longer considered an appropriate body for 

the future conference on the law of the sea. It was felt necessary to have a preparatory 

body of some political nature corresponding to the highly political nature of the subject. 

That was why the General Assembly decided to entrust the task to the reorganised 

Seabed Committee106
. 

The Seabed Committee was reorganised into three subcommittees: the First Sub

Committee dealt with the regime of the seabed, the Second with the law of the sea in 

general, and the Third with pollution and scientific research of the ocean107
• 

3.2.9.2 TI-IE REGIME OF THE SEABED, AS DISCUSSED IN THE SEABED 

COMMITTEE 

During 1970 and 1971 the Seabed Committee held four sessions over 20 weeks. Debate 

on the regime of the seabed was entrusted to the First Committee108
. 

105 See Oda 1 122 

106 Under General Assembly Resolution 2750 C (XXV) of 1970, the Seabed Committee was enlarged from 42 
member states to 86. Under General Assembly Resolution 2881 (XXVI) of 1971, the membership was 
further increased to 91, including the People's Republic of China. The enlarged Seabed Committee was 
to prepare, in addition to the draft convention concerning the regime of the deep ocean floor, a 
comprehensive list of the subjects and issues relating to the law of the sea - Dupuy 1 46, Oda 1 122/123, 
Rembe 143 

107 Nordquist and Park 1 9, Oda 1 123 

108 Oda 1 123 
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In 1970 the US submitted a draft to the Seabed Committee, followed by the UK and 

France. Those drafts resulted in a declaration of principles covering the deep seabed, 

as General Assembly Resolution 2749 (:XXV)109
, even though very few states at that 

time were prepared to start discussions on concrete regimes for the deep seabed. 

However, during 1971 drafts were submitted by some developed states (Canada, Poland 

and the USSR), Tanzania and a group of Latin American states, some land-locked and 

shelf-locked states, and Malta and Japan110
• The debates were dead-locked on 

discussions of general principles, however, rather than substantive items in the draft 

treaties. 

After the adoption of the UN declaration of principles the US and other states realised 

the necessity of preparing comprehensive draft treaties to cover the issues involved. As 

a result of that, after 1972 the First Committee focused its work on the preparation of 

a uniform draft of articles111
• 

In 1973 the subcommittee completed 21 draft articles relating to the international 

regime of the deep seabed, as well as 31 articles covering the recommended 

implementation machinery112
. The draft did not represent a consensus among all 

committee members, and almost all articles were submitted with alternative drafts. 

Despite the preliminary nature of the draft articles, some states were by then already 

suggesting provisional application of a deep seabed regime113
. The US in particular 

had to face strong domestic demand by industrialists for access to deep ocean mineral 

109 See 3.2.6.5 supra and also Oda 1 123/124 

no See Oda 1 124 

111 Nordquist and Park 1 10, Oda 1 147/148 

112 See Dupuy 1 27, Oda 1 148 

113 These states were concerned that the lengthy delays in the negotiation, agreement, ratification and ul timate 
acceptance of the treaty would neutralise its effectiveness. Many participants in fact believed that the 
exploitation of minerals from manganese nodules on the deep ocean floor would soon be commercially 
viable - see Oda 1 148, Rembe 1 42 
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resources114
, and it could not ignore that demand even though it was fully aware of 

the necessity of maintaining good relations with other states on the regime of the deep 

seabed. As a result, the US in 1973 suggested the provisional implementation of a deep 

seabed regime which could authorise mineral development prior to the ratification of 

an international treaty. A number of states responded favourably to the suggestion, but 

no formal or informal action was taken to set up a provisional authority to guide the 

exploitation of deepsea minerals115
• 

3.2.9.3 TIIE LAW OF TIIE SEA IN GENERAL, AS DISCUSSED IN 1HE 

SEABED COMMITTEE 

The Second Committee was entrusted with preparing a comprehensive list of subjects 

and issues to be dealt with at the forthcoming conference on the law of the sea. The 

list was finally completed in 1972116
• However, the preparation of the lfat faced some 

serious difficulties from the outset117
• Furthermore, the drafting of each item was also 

controversial118
• 

One of the main problem areas had been the original conflict of interests in determining 

the limits of the territorial since the 1958 conference, and in particular the attitude of 

the US towards that problem. The US adhered to the concept of the narrower 

114 In 1971 the 'Metcalf bill' was introduced in Congress calling for procedures which would allow the 
immediate exploitation of those resources, irrespective of the status of the international regulations - see 
Oda 1148 

115 
Oda 1 148/149 

116 Oda 1 127 

117 This was due to the apprehension by both developed and developing states that inclusion of any item in 
the list of subjects and issues would in itself be interpreted as giving support to the said items - Oda 1 127, 
Rembe 143 

118 There was little trust between the developed and developing states even though it was understood from the 
start that the list would neither necessarily be exhaustive nor determine the priority of discussion, and that 
acceptance of the list would not prejudge the position of any particular state towards each item on the list -
Oda 1 127, Rembe 1 43 
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territorial sea for reasons of security and was prepared, in return, to abandon its own 

freedom of fishing in the off-shore areas of other states119
• In 1971 the US presented 

a draft treaty on the territorial sea to the Seabed Committee, which provided for the 

following: preferential fishing rights of coastal states, offered at the expense of exist ing 

fishing rights of major distant-water fishing states in order to gain freedom of passage 

for warships and military aircraft through certain straits120
• 

These proposals faced some stiff opposition. Some states did not agree with the idea 

of freedom for all vessels and aircraft (including warships and military aircraft) 121, 

while for the developing states the 12-mile territorial sea had been a premise and not 

something to be granted or given as compensation122
• Furthermore, many states were 

in favour of the 200-mile exclusive economic zone123
• 

The 'List of subjects and issues relating to the law of the sea to be submitted to the 

Conference on the Law of the Sea' contained 25 items (as well as 90 sub-items). An 

agreement was reached that inclusion of any item on the list would not necessarily 

determine that the concept be adopted at the Conference on the Law of the Sea1241
• 

119 Oda 1 128-132 

120 Oda 1 128/129 

121 Particularly states bordering on straits like Indonesia. Malaysia and Spain - see Oda 1 128 

122 If this had been the case, the US's claim to free passage through straits as if they were high seas appeared 
to the developing states as a violation of their sovereignty. On the other hand, the fishing interests be~ ond 
the 12-mile territorial sea bad been considered by the developing states to be an acquired right and again 
not as anything to be granted as compensation - Oda 1 129 

123 Oaims for such a zone bad already been made by Chile, Ecuador and Peru, while the developing African 
and Asian states were increasingly interested in extended fishery zones. The idea of a 200-mile exch:nsive 
economic zone was first mooted at the Asian-African Legal Consultative Committee at Lagos in 1972,, and 
confirmed that same year by the African Seminar on the Law of the Sea at Yaounde, Cameroon, and! the 
Ministerial Conference of the Caribbean States at Santo Domingo. The concept of the exclusive econ@mic 
zone was formally submitted to the Seabed Committee the same year. Under it , while the freedom of 
navigation was guaranteed, all resources - fishery or mineral, in or under the ocean · would be placed UJnder 
the jurisdiction of the coastal states - Dupuy 1 4D, Oda 1 131 

124 
Oda 1 132/133 
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3.2.9.4 MARINE POLLUTION AND SCIENTIFIC RESEARCH, AS DISCUSSED 

IN THE SEABED COMMITTEE 

The Third Committee was entrusted with the questions of pollution and the scientific 

research of the ocean. 

As far as marine pollution was concerned, very little happened within this subcommittee 

after 1970 because it was waiting for the results of the UN Conference on the Human 

Environment scheduled for 1972 in Stockholm. However, that conference did not deal 

with marine pollution in substance. Discussions on the topic started in the Third 

Committee in 1972, but no concrete proposal was ever submitted to that session125
. 

As to the scientific research of the ocean, it was discussed in the subcommittee but once 

again no formal proposals were submitted to the Seabed Committee126
. 

In 1973 the subcommittee received 13 proposals on pollution and seven on scientific 

research. These were compiled into draft articles, but the draft articles merely 

constituted a description of various alternative suggestions rather than concrete 

recommendations 127
• 

3.2.10 CONCLUSION 

During the preparatory stages for UNCLOS III the First Committee established a 

general guide for the resolution of deep seabed issues and supplied substantial content 

in the form of draft articles for consideration by the conference. The Second and Third 

125 However, a new approach, advanced in particular by Canada, was proposed to the effect that pollution 
could be prevented by establishing an anti-pollu tion zone in the coastal areas - see Oda 1 126/127, Rembe 
1101 

126 Oda 1 127 

127 Oda 1 151 
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Committees could not achieve the same levels of preparation. However, factors outside 

the Seabed Committee had generated a trend towards a 200-mile exclusive economic 

zone, and focused world attention on problems such as transit through straits and other 

forms of expansion of national jurisdiction128
• 

It was stated at the outset129 that a fairly detailed ovemew of the preparations for 

UNCWS III is necessary to comprehend the eventual failure of the conference to 

achieve complete consensus. Various factors can be highlighted here. 

In the first place, the division between the high seas and territorial waters had for long 

been considered one of the most fundamental features supporting the regime of the sea. 

In an age when the use of the sea was limited chiefly to navigation, the division between 

the two was not of serious importance as long as the concept of innocent right of 

passage through territorial waters was accepted. However, since the resources of the 

sea - both fishery and mineral - became of interest to all states, the division between the 

two regimes became problematical. The attitudes towards marine resources varied 

according to different states130
• However, one general trend toward the expansion of 

coastal interests emerged, namely the exclusive use by coastal states of the seabed of 

off-shore areas under the concept of the continental shelf. The US initiated the concept 

of the continental shelf, and both the developed and developing states followed it131
• 

Toe problem was not related to whether claims of coastal states to off-shore areas had 

been legal or illegal under the then existing international law, but rather a fundamental 

difference in philosophy between the the two groups. Whether off-shore resources 

128 
Oda 1 151/ 2 

1?9 - See 3.2.1 supra 

130 Some had good fishing stations an rich deposits of mineral resources off their coasts. Others - including 
land-Jocked states, but also states like Belgium, Germany, the Netherlands and Singapore, squeezed in by 
neighbouring states - could not expect much from the exploitation of their off-shore areas. Yet another 
group of states faced only unproductive oceans - the so-called geographically disadvantaged states. In 
addition, states interested in the resources of their own off-shore areas also thought of the possibility of 
distant areas closer to other states 

131 See further Oda 1 134/135 
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should be regarded as within the exclusive territory of each coastal state, or the 

'common heritage of mankind', was not a question that could be solved merely by legal 

techniques. 

In the second place, the question of international control for fishing in the oceans came 

to the fore. A trend emerged in terms of the division between the exclusive interest of 

coastal states in the extended exclusive economic zone and the international control of 

the high seas for the exploitation of their resources, rather than the traditional dualism 

between the exclusive interests in the narrow territorial sea and the freedom in the high 

seas132
• 

Thirdly, there was the problem of marine pollution. Under the traditional rules of 

international law, the prevention of pollution was largely the responsibility of the flag 

state of each vessel. However, the idea of an anti-pollution zone as advanced by 

Canada133 started becoming acceptable as a logical development of the concept of the 

contiguous zone134
• 

As far as land-locked states were concerned, proposals to have been put to UNCLOS 

III were inter alia the right of access to and from the sea, the right of transit over 

neighbouring states, and also the accommodation of land-locked states as far as the 

mineral and living resources of the seas were concerned135
. There were also further 

proposals dealing with participation and representation in all organs of the Authority, 

and in decisions affecting their interests136
• 

132 Oda 1 136/137 

133 See 3.2.9.3 supra. See also the Canadian Ardic Waters Pollution Prevention Ad 1970 - Dupuy 1 95, Rembe 
1 101 n56 

134 The contiguous zone was establ ished not to expand the exclusive rights of coastal states at the expense of 
legitimate interests of other states, but to strengthen the competence of the coastal state to protect its 
interests without violating any legitimate interests of others - see Oda 1 139 

135 Rembe 1 142-150 

136 Rembe 1 76 
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From the above overview of this period it can be seen that there were divergent 

opinions on the part of states on virtually each and every aspect of the law of the sea. 

It also became quite clear that UNCLOS III would not merely be a 'codificatory' 

conference on the law of the sea: the resulting treaty would have had to accommodate 

positive law as well as acceptance of general principles (like for example the principle 

of 'common heritage of mankind') . Furthermore, it became quite clear that the 

preparations for the eventual treaty would be far from an easy task. 
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3.3 THE THIRD UNITED NATIONS CONFERENCE ON THE IAW OF 

THE SEA 

3.3.1 INTRODUCTION 

UNCLOS III was convened in New York in December 1973 for the purpose of 

formulating a complete set of rules of international law to govern all aspects of ocean 

management exclusively for peaceful purposes. Ambassador Arvid Pardo had visualised 

a total revision of all issues pertaining to the oceans, including arms control. The latter 

subject had not, however, at any stage been included in the agenda of UNCLOS III but 

was negotiated separately137
. 

The mode of procedure adopted for the conference by the UN General Assembly was 

that all matters would be determined by consensus. There was to be no voting until all 

efforts at consensus had failed 138
• 

Various reasons have been advanced for the use of the consensus rule: the importance 

of new law being formulated, the comprehensive nature of the negotiations, the 

unsuitability of a straightforward voting procedure due to the numerical strength of the 

developing states, and lastly the fact that the Seabed Committee did not proceed by vote 

and preferred to reach agreement by way of negotiation139
• 

Because of these factors the General Assembly in 1973 reached a so-called 'Gentleman's 

Agreement' which provided that since the problems of ocean space were clearly 

interrelated and should be considered as a whole, and since it was important that a 

convention on the law of the sea should have the widest possible acceptance, the 

137 Van Meurs L H The Law of the Sea: Changing Concepts of Sovereignty and TerriJoriality - A South African 
Perspective unpublished D Phil thesis Johannesburg: University of the Witwatersrand 1986 1 

138 Barston R P 'The Law of the Sea Conference: The Search for New Regimes' in The Marilime Dimension 

edited by Barston R P and Birnie P London: George Allen & Unwin 1980 155, Erasmus 1 21, Oda 1 153, 
Van Meurs 137 2 

139 See further Erasmus 1 20/21, Van Meurs 137 2-4 



156 

conference should make every effort to reach agreement on substantive matters by way 

of consensus140
. 

Consensus had been described as a way of proceeding without formal objection and as 

not necessarily being a unanimity rule demanding affirmative support of all participants: 

a minority of delegations not fully supporting a text could simply state their reservations 

for the record without the need for a negative vote141
• Failing agreement, states were 

encouraged by the consensus procedure to air their discontent, as their views would 

have to be reconciled in order to arrive at an agreed text142
• Even though negotiating 

under such circumstances would be difficult and time-consuming, it was seen as the most 

equitable to all. 

The concept of consensus is now defined in the 1982 LOSC as meaning the absence of 

any formal objection to a proposal143
• 

3.3.2 THE FIRST SESSION 

The first session took place in New York from 3 to 15 December 1973. The session was 

organisational in nature. Ambassador Hamilton S Amerasinghe of Sri Lanka was 

elected President of the conference. Chairmen of three working committees were also 

elected and a General Committee, a Drafting Committee and a Credentials Committee 

were constituted144
• 

140 
Anand R P Origin and Development of the Law of the Sea The Hague: Martin us Nijhoff Publishers 1983 210, 
Van Meurs 137 2/3 

141 
See Van Meurs 137 4 

142 
Anand 140 210, Van Meurs 137 4 

143 
1982 LOSC Article 313(3) 

144 
Nordquist and Park 1 11, Oda 1 154, Van Meurs 137 1. The conference revived the three working 
committees which existed under the Seabed Committee so that they could continue their discussions with 
the background and experience they had acquired during the six preparatory years 
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A number of amendments to the draft rules of procedure were proposed during the 

session. Subsequent informal consultations on the rules of procedure were conducted 

from 25 February to 1 March 1974 and from 12 to 14 June 1974. The draft rules of 

procedure with the amendments were presented to the second session in 1974145
. 

The most important substantive discussions centred around the consensus procedure. 

It was quite clear that the industrialised states showed little enthusiasm for the 

consensus principle, but that they also felt that there was a great danger of the 

imposition of majority views on the conference and that it would be impossible to solve 

international problems by majority votes. Because they were conscious of the 

significance of the treaty they therefore called for its adoption by consensus. The 

developing states, on the other hand, hesitated to authorise a single developed state to 

overrule majority opinion at the conference through the consensus system. They were 

convinced that they could work within the framework of the majority vote system to 

achieve legal order on the world's oceans. Just the single issue of voting methods raised 

a multitude of difficult problems146
• 

3.3.3 THE SECOND SESSION 

The second session took place in Caracas, Venezuela from 20 June to 29 August 1974. 

149 delegates were present at that session. 

The debate on the consensus procedure continued at the session, and the rules of 

procedure permitting a vote only when all attempts at reaching consensus have failed 

were finally adopted147
• 

145 Oda 1 154, Van Meurs 137 5 

146 See Anand 140 210. Bennett T W 'The status of the Law of the Sea Convention' in The law of the Sea 
edited by Bennett T W et al Cape Town: Juta & Co. Ltd 1986 1. 01Urchill and Lowe 1 15, Oda 1 153/154 

147 Anand 140 210, Nordquist and Park 1 11, Oda 1 154, Van Meurs 137 5/6 
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Among the rules of procedure adopted were Rules 62 and 63 which provided for the 

role of official observers to UNCLOS III in the following three categories: 

1 Specialised agencies, the International Atomic Energy Agency, and other 

intergovernmental organisations invited to the conference ( as observers without 

the right to vote); 

2 the UN Council for Namibia148 (as participant without the right to vote); and 

3 international non-governmental organisations invited to the conference ( as 

observers at public meetings of the conference)149
• 

The substantive work of the conference fell into two main categories: 

1 The consideration and adoption of provisions governing an international regime, 

with appropriate international machinery, for the area of the seabed and the 

subsoil thereof beyond the limits of national jurisdiction, and 

2 a review and revision of the existing law of the sea, with emphasis on the need 

to draw new boundary lines for areas subject to national jurisdiction. The new 

treaty would therefore be declaratory of existing rules, and creative of new rules, 

of international law150
. 

148 The council was created by General Assembly Resolution 2248 (XXII) on 19 May 1967 with the purpose 
of administering the territory of Namibia on behalf of the UN unt il independence. The council operated 
on an international plane but did not possess the status of a state, nation, or non-autonomous territory -
see Van Meurs 137 6 

149 Van Meurs 137 6 

150 Van Meurs 137 7 



159 

As noted before, the conference had organised itself into three working committees: the 

First Committee151
, the Second Committee152 and the Third Committee153

. 

Instead of working from a draft text for a treaty, each delegation to the conference 

could submit draft articles and working papers. That resulted in the submission of 

hundreds of different alternative provisions. It was a major accomplishment of the 

session that all the proposals were collated into a draft set of articles which could serve 

as the basis of future discussions154
• 

As far as land-locked states were concerned, several proposals were tabled, inter alia on 

the right to participate in the exploration and exploitation of the living resources of the 

sea, the right to establish jointly regional economic zones, fishing in the neighbouring 

areas of the economic zone, and reservation of a part of the allowable catch of a coastal 

state for land-locked and geographically disadvantaged states155
. 

3.3.4 1HE IBIRD SESSION 

The third session took place in Geneva from 17 March to 9 May 1975. Delegates and 

151 Which dealt with the international regime and machinery for the seabed beyond the limits of national 
jurisdiction, primarily for the regulation of exploring deep-sea deposits of manganese nodules and mining 
the nodules effectively - Churchill and Lowe 1 14, Oda 1 155/156, Van Meurs 137 7 

152 Concerned with a list of 15 items (out of 25 listed by the Seabed Committee) which covered all the 
'traditional' law of the sea issues, namely the territorial sea and contiguous zone, the continental shelf, 
navigation on the high seas and in straits, fisheries. islands and archipelagoes, enclosed and semi-enclosed 
seas, the rights of land-locked states, and the 200-mile exclusive economic zone - Churchill and Lowe 1 14, 
Oda 1 156, Van Meurs 137 7 

153 Charged with the protection and preservation of the marine environment including pollution control, and 
with scientific research and development and transfer of marine technology - Churchill and Lowe 1 14, Oda 
1157 

154 See Platzoder R Third United Na1ions Conference on the Law of the Sea Hamburg: Institute of International 
Affairs 1975 217-243, Van Meurs 137 7/8 

155 Submitted by the 'Group of 22' as well as Bolivia, Haiti, Nigeria and Paraguay - see Platzoder 154 1/2., 
Sinjela AM Land-Locked Stales and the UNCLOS Regime New York: Oceana Publications 1983 290-293 
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observers from 148 states attended the session156
• 

At that session an Informal Single Negotiating Text (ISNT) was prepared for the 

purpose of serving as a basis for future negotiations. Part I of the ISNT consisted of 

75 articles and an annex, and dealt with the international seabed area (the 'Area'). It 

provided that any exploitation done in the Area was to benefit all states, whether coastal 

or land-locked. The International Sea-bed Authority (the Authority) would control all 

aspects of deep seabed mining, and states could mine under contract or in joint venture 

with the Authority157
. The Authority had exclusive jurisdiction over the Area, ensuring 

its direct and effective control over all activities. 

The proposed Authority would consist of five entities: an Assembly (the policy-making 

organ consisting of all states parties to the convention), a Council (the executive organ 

consisting of 36 members 158
, the Enterprise ( empowered to execute and supervise 

activities of the Authority ( empowered to execute and supervise activities of the 

Authority in the Area), a Secretariat (for performing administrative and financial 

functions and a Tribunal (for settling disputes and consisting of members appointed by 

the Assembly from candidates nominated by states parties to the convention). 

156 Nordquist and Park 1 12, Oda 1 159. The South African delegation had taken part in the second session, 
but for political reasons unrelated to the law of the sea no delegation was sent to the third session - see 
Van Meurs 137 8 

157 
Although most states agreed that an Authority should be established, they differed widely as to the nature 
of its operation. While many developing states wanted to see the Authority alone to be permitted to exploit 
the resources, the US did not accept the idea of a single new international entity controlling these 
resources. The USSR had proposed that individual states should act under contract with the Authority and 
that each state should have available to it a limited and equal number of contracts. Van Meurs suggests 
that the consensus procedure in relation to deepsea mining appears at that stage to have operated more 
on a basis of agreement to postpone further debate to the following session, rather than on reconciling 
irreconcilable views - see Van Meurs 137 9 

158 Elected by the Assembly, 24 in accordance with equitable geographical representation and 12 representing 
special interests: six from states with advanced technology and six from developing states - see Van Meurs 
137 9 
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Part II of the ISNT consisted of 137 articles covering the work of the Second 

Committee. A 12-mile limit was set as the maximum for the territorial sea and the 

concept of a 200-mile exclusive economic zone was introduced159
• 

Part III of the ISNT consisted of 92 articles dealing with protection of the environment, 

scientific research and transfer of technology. It gave exclusive rights to states to 

explore and exploit their natural resources, subject to policies of conseIVation and 

preseIVation of the environment160
• 

As far as land-locked states were concerned, they collectively submitted draft articles on 

the exclusive economic zone to the conference, and for the first time a distinction was 

drawn between developing and developed land-locked states. Article 57 specifically 

defined the rights of land-locked states in the exclusive economic zone, while Articles 

108-116 were devoted to land-locked states' right of access to the sea, and terms of 

transit 161
• 

3.3.5 THE FOURTH SESSION 

The fourth session was held in New York from 15 March to 7 May 1976. The session 

resulted in a Revised Single Negotiating Text (RSNT). Thet text was in four parts: 

1 Part I dealt with the general principles for the implementation of the basic 

concept that the resources of the international seabed area beyond the limits of 

159 Van Meurs 137 10 

160 
Oda 1 162 

161 Sinjela 155 54 
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national jurisdiction are the 'common heritage of mankind'162
. 

2 Part II made provision for states' rights and duties within a 12-mile territorial 

sea, a contiguous zone extending up to 24 miles from the shore, a 200-mile 

exclusive economic zones, the continental shelf underlying these areas, 

archipelagic waters, and the high seas163
. 

3 Part III concerned the manne environment and scientific research, including 

states' powers to enforce antipollution regulations and the promotion of the 

development and transfer of marine technology, as well as the permission to 

foreign states to conduct research with other states in the economic zone and on 

the high seas164
. 

4 Part IV contained provisions dealing with compulsory settlement of disputes165
• 

It included reference to a proposed Law of the Sea Tribunal, resort to the ICJ, 

arbitral tribunals, conciliation commissions, and a committee to settle technical 

disputes over fisheries, pollution, scientific research, and navigation166
• 

162 It sought to establish an International Sea-bed Authority which would have the power to exploit the ocean 
bed for its mineral wealth, and also enter into contracts with states, corporations. and other entities which 
might be permitted to participate in mining the ocean floor in parallel v.i th the Authority and under the 
overall control of the latter - Elias T O New Horizons in lntemaJional Law Alphen aan den Rijn: Sijthoff 
& Noordhoff 1980 55, Van Meurs 137 11. The latter author points out, however, that the Area to which 
the RSNT applied (the seabed and subsoil beyond the limits of national jurisdiction) had at that stage not 
yet been clearly defined. Paragraph 8 of the RS T dealt with the method for selecting mine sites. It 
provided that, in applying for a contract, an applicant had to indicate the co-ordinates of either one area 
twice as large as the intended mine site. or two areas of equivalent commercial value. (That was the 
beginning of what became known as the 'parallel system'.) Further activities in the area were to be 
conducted directly by the Enterprise at its discretion, or in association with the Authority, by developing 
states or entities sponsored by them or under their control. The author points out that it is difficult to 
visualise how the Enterprise would conduct activities on its own or in association with developing states if 
in fact the Enterprise had no independent means of conducting such activities. The intention was, however, 
to ensure benefit for the Authority by enabling it readily to obtain data and information on areas deemed 
economically attractive 

163 Elias 162 55 

164 Ibid 

165 
Unlike in the ISNT it was then deemed to be important enough to warrant a section on its own - Van 
Meurs 137 10 

166 Eias 162 55/56, Nordquist and Park 1 14 
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During the session it became quite clear that there was a conflict of interest between 

the US and the majority of developing states on the deep seabed ( and deepsea mining 

in particular) 167
. 

As far as land-locked states were concerned, Karl Wolf of Austria (chairman of the 

'Land-Locked and Geographically Disadvantaged States Group') stated in a letter 

addressed to the chairman of the Second Committee on 8 April 1976 that certain 

provisions in the ISNT should be revised, and submitted new draft Articles 57 and 58 

on the rights of land-locked states to exploration and exploitation of the living resources 

of the sea168
. Furthermore, and 'Informal Group of Juridical Experts' proposed an 

additional paragraph to Article 57, providing for developing land-locked states to be 

entitled to exercise their rights on the basis of preference over other third states169
• 

As far as transit was concerned, a new Article 117 granted greater transit facilities to 

land-locked states than the old Article 110170
• 

3.3.6 THE FIFTII SESSION 

The fifth session was held in New York from 2 August to 17 September 1976. At the 

session the chairmen of the main committees issued detailed reports, but no newly 

revised texts. Further progress was made in revising the RSNT in that the President of 

167 In an address before the American Foreign Policy Association on 8 April 1976 the then US Secretary of 
State, Henry A Kissinger, unequivocally stated that the US was far ahead of any other state in the 
technology of deepsea mining, and that the US was prepared to protect its own interests. The US would 
not accept that the right of access to deep seabed minerals be given exclusively to an international authority, 
or be so severely restricted as to deny effective access to firms of any individual state. including the US -
see Van Meurs 137 11/12 

168 See Sinjela 155 296(297 

169 Sinjela 155 297 

170 Sinjela 155 56 
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the conference issued a revised text on dispute settlement ton bring the text on that 

subject to the same stage as the other parts171
. 

The First Committee was concerned with the Authority. The report of the co-chairmen 

of the committee placed on record a detailed summary of three working papers 

presented to its workshop by the 'Group of 77' developing states, the UK, and the 

USSR172
• The committee also examined the financial problems of exploitation. Four 

types of financial sources were indicated in a report by the Secretariat to be studied by 

the committee173
. 

The 'Territorial Sea and Other General Aspects of the Law of the Sea' was a group of 

subject assigned to the Second Committee. This group of subjects was committed to 

three negotiating groups for detailed discussions174
• In addition to these three groups, 

two new ones were established at this session175
• However, no concrete results were 

achieved by the Second Committee at this session176
• 

171 Nordquist and Park 1 14, Van Meurs 137 13 

172 For a discussion of these, see Elias 162 58-60. The USSR delegation again stressed its views on deepsea 
mining, and maintained that the convention should guarantee that each and every state should have equal 
rights with respect to the use of seabed resources. and that the 'common heritage of mankind' belonged 
to the people of each and every state - Van Meurs 137 13. At that stage. however, it was already quite 
clear that there was a multiplicity of interpretations as to the practical implications of the 'common heritage 
of mankind' - Elias 162 58/59, Van Meurs 137 13 

173 These were: (i) amounts detennined from time to time by the General Assembly out of the Special Fund 
referred to in Article 49 of the RSNT; (ii) voluntary contributions made by states parties to the LOSC; (iii) 
amounts borrowed by the Enterprise; and (iv) other funds made available to the Enterprise, including 
charges to enable it to commence operations as soon as possible for carrying out its function 

174 The first negotiating group dealt with the legal status of the exclusive economic zone and the rights and 
duties of states with respect to the living resources of this zone. The second group dealt with the right of 
access to the sea and freedom of transit for land-locked states. The third group was mainly concerned with 
the definition of the outer edge of the continental margin and the question of revenue-sharing with respect 
to the exploitation of the continental shelf beyond 200 miles 

175 One on straits used for international navigation, and another on delimitation of sea areas between states 
adjacent to or facing one another 

176 Elias 162 57 
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The Third Committee discussed the marme environment, scientific research, and 

technology. Article 60 of the RSNT was the main focus of attention in regard to the 

proposed requirement that a coastal state must consent before marine scientific research 

is carried out in its exclusive economic zonem. 

The conference as a whole examined the question of settlement of disputes. The main 

issues concerned the competence to be enjoyed by each judicial body178
, whether each 

should be empowered to indicate interim measures, and the exclusivity of the compulsory 

settlement of disputes in respect of the rights of a coastal state in the exclusive 

economic zone179
• 

The fifth session did not achieve the sought-after convention on the law of the sea, but 

only decided on the holding of yet another eight-week session in 1977180
. 

As far as land-locked states were concerned, an important development was the 

formation of an informal 'Group of 21 '181
, chaired by Mr Satya Nandan of Fiji, with the 

objective of producing a text on the rights of land-locked and geographically 

disadvantaged states which would be acceptable to both sides. This resulted in the so

called 'Nandan Text'. Mr andan issued a text on Articles 58, 59, 59(Bis) and 60 for 

consideration by the 'Group of 21'. The text introduced some substantial changes which 

he thought improved the chances for consensus182
. Due to lack of time, however, 

detailed discussion and scrutiny had to wait for the following session. 

177 Most delegations favoured the so-called 'consent regime' in which the express - as opposed to tacit - consent 
of the coastal state first had to be obtained before any research could be carried out within the exclusive 
economic zone or on the continental shelf. It was favoured because the research ing state should have due 
regard for the security implications of such research for the coastal state 

178 Three bodies were proposed: a Tribunal of the Law of the Sea, the ICJ. or an arbitral tribunal 

179 Elias 162 61 

180 Elias 162 55, Nordquist and Park 1 16 

181 Consisting of 10 members from land-locked and geographically disadvantaged states, 10 from coastal states, 
and a chainnan 

182 Sinjela 155 299-301 



166 

3.3.7 TI-IE SIXTI-1 SESSIO 

The sixth session was agam held in New York from 23 May to 15 July 1977. The 

session resulted in an Informal Composite Negotiating Text (ICNT)183
• 

Because of the virtual deadlock at the fifth session over the issue of deep seabed mining, 

Norwegian Minister Jens Evensen early in 1977 arranged an intersessional meeting on 

the deep seabed system of exploitation. All participants to the conference were invited 

to this meeting in Geneva184
• Minister Evensen continued these efforts at the 

conference itself, reporting to the chairman of the First Committee. 

The ICNT reorganised all the material from the earlier texts into a comprehensive draft 

treaty form with certain significant changes. The so-called 'Evensen Text'185 or 

alternatively 'Engo Text'186 was not a negotiated or approved text, but rather an 

informal basis for discussion, and major elements of the text were incorporated into the 

ICNT. 

The 1977 ICNT differed from earlier texts on the following aspects: 

1 The Tribunal no longer appeared as an organ of the Authority, but rather as a 

panel of the Law of the Sea Tribunal187
. 

2 A major change from the RSNT was a provision giving the Assembly the power 

to adopt the rules, regulations, and procedures provisionally adopted by the 

183 Elias 162 65/66, Sinjela 155 302/303, Van Meurs 137 14 

184 Nordquist and Park 1 16, Van Meurs 137 14 

185 Van Meurs 137 14 

186 After Paul Engo, Oiairman of the First Committee - see Barston 138 162, Elias 162 65/66 

187 Van Meurs 137 14 
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The Assembly thus became the most influential body m the 

Authority188
. 

3 As far as the composition of the Council was concerned, the ICNT still provided 

for 36 members. However, the categories from which members were chosen189 

differed190
• As far as voting in the Council was concerned, the ICNT provided 

for a complete change from earlier texts: a three-quarter majority of those 

present and voting would be required on matters of substance191
• 

4 As far as the system of exploitation was concerned, the ICNT provided for a 

parallel system with dual nomination of mine sites to be made on application for 

a contract, as well as discretionary powers to the Authority to require transfer of 

technology from prospective applicants and contractors192
. 

5 As far as revenue sharing was concerned, the ICNT provided for a mandate193 

to the effect that the Authority should establish a system for the equitable 

sharing of benefits with emphasis on developing states, and in particular land

locked and geographically disadvantaged developing states and countries which 

had not attained full independence or self-governing status194
. 

6 In addition, the ICNT provided for a review clause in terms of a five-year 

periodic review and a 20-year review conference. However, basic principles were 

188 Van Meurs 137 14 

189 See 3 ~ 4 ·-'· supra 

190 The ICNT provided for 18 members (instead of 24) selected in accordance with geographical distribution 
principles, including at least one from each region, and that the group of importers should include one 
Eastern (Socialist) European state and the group of exporters should include two developing states 

191 Van Meurs 137 15/16 

192 Van Meurs 137 15/16 

193 In tenns of Article 151(9) 

194 Van Meurs 137 17 
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not reviewable. It furthermore provided for a mandate to eliminate the parallel 

system if the conference was unable to reach agreement on it within five 

years 195
. 

In the Second Committee the legal status of the exclusive economic zone became the 

focus of attention, in particular the residual rights within the exclusive economic 

zone196
• Furthermore, the demands of the land-locked and geographically 

disadvantaged states for access to the resources of the neighbouring exclusive economic 

zones were also extensively discussed197
• A 'Group of 21 ' was formed to bridge the gap 

between the two main groups198
. 

A second issue was the extent of the outer limit of the continental shelf199
• Opposition 

to the definition of the outer limit came mainly from the land-locked and geographically 

disadvantaged states200
. Although no precise formula was included in the ICNT, the 

Irish formula201 received broad support. Further progress on that question was linked 

195 
Van Meurs 137 17. See also the comments on the ambiguity of the nature of the Authority - Van Meurs 
137 18 

196 
That is. the traditional high seas freedoms of navigation. visiting JX)rts in passage, cable-laying, overflight, 
fishing, and marine scientific research. Japan. the UK. the US and the USSR, along with other maritime 
states, argued that the exclusive economic zone should be regarded as high seas except for those rights 
provided for by the proJX>sed convention. The 'Group of 77' considered that the exclusive economic zone 
was distinct from high seas, and that the coastal state had the exclusive prerogative to make regulations and 
enforce standards 

197 
Discussions centred on the 'right' of participation and whether the 'right' of access applied to surplus 
fisheries which the coastal state was unable to harvest, or whether it should also apply to cases where there 
was no surplus 

198 
See 3.3.6 supra and also Nordquist and Park 1 16 

199 
That was a source of concern particul arly to those states with 'wide' margins such as Austral ia, India, New 
Zealand and the UK 

200 
They would neither gain economically nor be able to extend their limits 

201 The formul a, introduced in April 1976, provided that the outer edge of the shelf would be determined by 
distance criterion from the foot of the continental slope, or by a depth of sediment test 
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to the related issue of revenue-sharing202. 

A third area of discussion in the Second Committee was the choice of the baselines for 

the delineation of the limits of archipelagic states, and the regime for passage through 

archipelagic waters203
. The ICNT204 provided for a new concept of archipelagic 

sealanes passage, analogous to the right of passage through straits205
, for routes across 

an archipelago. 

The question of the legal status of the 200-mile exclusive economic zone was 

substantially resolved by the close of the session. A negotiating group206 produced a 

compromise package around the existing articles concerned with rights and obligations 

in the exclusive economic zones, and the high seas freedoms207
. 

The Third Committee's section of the ICNT208 contained inter alia provisions on states' 

obligations to protect the marine environment, regional cooperation, and land-based 

sources of pollution. The bulk of that part was devoted to measures aimed at 

202 
The ICNT provided for a revenue-sharing regime (Article 82) under which - after the fifth year of operating 
an off-shore site between the outer limits of the exclusive economic zone and the continental margin - 1 % 
of the value or volume of production would be paid to the Authority. The rate of payment would increase 
by 1 % per year until the tenth year, and thereafter remain at 5% 

203 That was of particular importance to Indonesia and the Philippines 

204 
Article 53 

205 
Article 38 

206 Formed on 2 July 1977 under Casteneda of Mexico - see Barston 138 160, Nordquist and Park 1 16 

207 The framework of the regime - as set out in Articles 55-58 - was based on the distinction drawn - in Article 
56 - between the 'sovereign rights' and 'jurisdiction' of the coastal state. The former extended inter a1ia to 
exploring and exploiting, conserving, and managing the natural resources - whether living or non-l iving -
of the seabed and subsoil and superadjacent waters. Other coastal state powers were limited to jurisdiction 
over artificial islands, installations and structures. marine scientific research, and the preseivation of the 
marine environment 

208 Part XII of the ICNT 
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controlling vessels-source pollution209
. The concern of those states vulnerable to 

pollution210 found expression in a draft article which gave the coastal state regulatory 

powers to designate special areas within the exclusive economic zone211
• In addition 

the text contained a provision212 which would allow coastal states to establish non

discriminatory regulations within the exclusive economic zone in order to reduce the 

likelihood of major pollution damage in certain ecologically vulnerable ice-covered areas 

such as might be found in the Arctic. 

The revised regime for maritime scientific research modified the traditional regime (high 

seas freedom of research) in three respects: 

1 The coastal state was given jurisdiction with regard to maritime scientific 

research within the exclusive economic zone, including the water column of the 

zone213
• 

2 While states would have the right to conduct maritime scientific research in the 

water column beyond the exclusive economic zone in conformity with the 1958 

209 
As such the text reflected the dissatisfaction of a number of developing coastal states with the flag state 
regime. The latter regime was modified in a number of respects, including new provisions on qualified state 
enforcement rights in the exclusive economic zone. In addition the text provided for a type of universal 
port state jurisdiction in which the port state might under certain conditions initiate investigations, and 
su~uently commence proceedings for pollution offences, committed outside its own internal waters, 
territorial sea, and economic zone. These and other changes to the traditional regime (including innocent 
passage) were subject to a number of safeguards such as release of a vessel on bonding, which the maritime 
powers have sought in order to protect their worldwide shipping interests 

210 Because of their location on important shipping routes, or whose sea areas are vul;nerable for ecological 
and oceanographic reasons 

211 Subject to international approval of such areas by the competent international organisation 

212 Article 235 of the ICNT 

213 A consent regime was provided for (Articles 247-253), and although it was qualified in two ways - the 
coastal state might not in normal circumstances withhold its consent for scientific research projects, and the 
researching organisation had the right to proceed with a project six months after notification if no request 
for further information or objection was received - it seemed likely that the regime would in practical terms 
become one of full consent for all marine scientific research projects within the exclusive economic zone 
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Geneva Continental Shelf Convention214, under the ICNT the Authority would 

harmonise and coordinate research in the Area. 

3 The ICNT envisaged a role in marine research projects in neighbouring exclusive 

economic zones for land-locked and geographically disadvantaged states215
• 

Despite a press release following the sixth session in which the US made it clear that 

the seabed provisions of the ICNT were unacceptable to the US216, it was significant 

that general accommodation was achieved on questions pertaining to the high seas 

status of the economic zone, passage through straits, and the essential elements of a 

system of dispute settlement217
. 

The acceptance in principle by most states of the concept of 'common heritage of 

mankind' came into strong focus at this session. It has been suggested that the absence 

of legal elaboration of the concept could be attributed to the fundamental differences 

of approach, and the dual nature of the Authority218
• 

As far as land-locked states were concerned, the 'Nandan Text' was discussed at the 

session. The question of a 'right' of access to the resources of the neighbouring 

214 See 2.6.2.4 supra 

215 In the Area all states. irrespective of their geographical location, would have equal right to conduct 
research, subject to Part XI of the convention 

216 See the press release by Ambassador Elliot Richardson, special representative of the President of the US -
Van Meurs 137 17/18. The text of the ICNT was criticised by Richardson on procedural grounds in that 

it had not been discussed widely within the conference framework, nor did it take into account sufficiently 
the detailed discussion which had taken place within the framework of the Evensen meetings. Apart from 
the procedural issue, three questions of substance divided the Western states and the 'Group of 77': the 
conditions of access to the Area, production levels, and the balance of political power within the various 
organs of the Authority 

217 Van Meurs 137 17/18 

218 See Van Meurs 137 19. The author opines that the necessity simultaneously to pin on the Authority certain 
attributes of an independent state and yet to identify it with the essentially abstract concept of the 'common 
heritage of mankind', constituted the dilemma which had caused UNCLOS III to become increasingly 
enmeshed in problems with every succeeding attempt at a more lucid text. See also Rembe 1 49-57 



172 

exclusive economic zones for those states in particular was extensively discussed219
• 

The rights of access to the sea and of transit were also addressed in Articles 124-

132220_ 

The group of land-locked and geographically disadvantaged states expressed its 

willingness to discuss the 'Nandan Text' because - even though the text fell short of their 

stated demand for 'equal and non-discriminatory rights' in the exclusive economic zone -

it did recognise the fact that they had rights in the exclusive economic zone221
• The 

coastal states group, however, had different views on the text, and some members of the 

group even questioned whether the text should be accepted as the basis for future 

negotiations because - according to them - it made too many concessions to the land

locked and geographically disadvantaged states. 

Article 58 of the RSNT remained unchanged as Article 69 of the ICNT, but a new 

Article 71 was introduced222
• 

3.3.8 IBE SEVENTH SESSION 

The seventh session was held in Geneva from 28 March to 19 May 1978 and resumed 

in New York from 21 August to 15 September 1978. Seven negotiating groups were set 

219 See 3.3.6 supra 

220 Sinjela 155 56/57 

221 Sinjela 155 301/302 

222 
The article excluded the application of the provisions of Article 69 (as well as those of Article 70 dealing 
with the rights of geographically disadvantaged states) 'in the case of a costal State whose economy is 
overwhelmingly dependent on the exploitation of the living resources of the exclusive economic zone' - see 
Sinjela 155 303 
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up to discuss selected so-called 'hard-core' issues which were regarded as essential to 

consensus223
. 

The session resulted in a comprehensive compilation of all the reports of the conference 

and the seven negotiating groups224
. Only one of the hard-core issues225 achieved 

some measure of consensus. However, some progress was recorded on the terms under 

which land-locked and other disadvantaged states would be entitled to fish in the 

exclusive economic zone of neighbouring states226
• 

Marine pollution - although not then regarded as a hard-core issue - was also a subject 

of discussion, and a measure of agreement was reached on rules to strengthen the 

powers of coastal states for the protection of their coastlines against the threat of 

pollu tion227
. 

223 See Barrie G N 'The Third United Nations Conference on the Law of the Sea: Seventh Session (1978)' 
1978 South African Yearbook of Intem alional Law Vol 4 275, Barston 138 155, Platzoder R Third United 
Nalions Conferen ce on the Law of the Sea: Documents Vol V Dobbs Ferry. New York: Oceana Publications, 
Inc. 1984 219, Sinjela 155 304, Van Meurs 137 20. These topics concerned resource policy for a deepsea 
exploitation system, financial arrangements for such a system, organs of the Authority, access ofland-locked 
states and certain disadvantaged states to fisheries in the exclusive economic zone areas. d ispute settlement 
for the exclusive economic zones, the definition of the outer limits of the continental shelf, the question 
of contributions in respect of the exploitat ion of the continental shelf if it extended beyond 200 miles, and 
the delimitation of maritime boundaries between adj acent and opposite states 

224 
Van Meurs 137 20 

225 A rule of compulsory concil iation in disputes arising out of inadequate management policies or the refusal 
of the costal state to allocate surplus fisheries from the exclusive economic zone - revised Article 296 

226 It was suggested that if a coastal state was fishing in its own waters on a joint venture basis it would be 
inequitable to exclude the neighbouring land-locked and geographically disadvantaged states. and a new 
section was proposed for inclusion in the exclusive economic zone articles to enable land-locked and 
geographically disadvantaged states to have adequate part icipation in such joint ventures or other similar 
arrangements satisfactory to all part ies concerned. However, it would only apply to developing states, with 
particular emphasis on those developing states which had actual ly been fishing in the particular exclusive 
economic zone 

227 The necessity for such measures was brought home to the conference by the Amoco Cadiz disaste r off the 
Brittany coast of France - see Barrie 223 275, Barston 138 165, Van Meurs 137 21. D iscussions at New 
York revealed some support for further extensions of coastal state enforcement powers. Some states such 
as France and West Germany nevertheless felt that adequate powers had not been given to the coastal 
state. By contrast a number of states with extensive shipping interests - such as Greece and Liberia - or 
located in sensitive military regimes - such as Iraq, Israel and the Republic of Korea - expressed 
resetvations on the extension of port or coastal state powers to include info rn1ation on routing and 
detention in the exclusive economic zone for pollution offences 
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At the close of the session it was decided that the negotiating groups should resume 

their work right at the outset of the eighth session. Although the seventh session 

highlighted sharp differences that remained to be solved228
, there was enough progress 

made on major issues229 to sustain the belief that a treaty was in sight. 

As far as land-locked states in particular were concerned, the main discussion centred 

around whether such states have a 'right' to the living resources of the exclusive 

economic zone, or merely 'access' to the 'surplus' of the zone. Negotiating Group 4 

eventually reached a compromise on the issue230 but it became quite clear that there 

were deep-seated differences between the land-locked and geographically disadvantaged 

states group and the coastal states group. 

3.3.9 THE EIGHTH SESSION 

The eighth session was held in Geneva From 19 March to 27 April 1979 and resumed 

in New York from 19 July to 24 August 1979231
• The Geneva part of the session 

resulted in the issuing on 28 April 1979 of an Informal Composite Negotiating 

Text/Revision 1 (ICNT/Rev. 1 )232
. 

228 See Nordqui t and Park 1 17, Van Meurs 137 21 · 

229 Barrie 223 275, Van Meurs 137 21-23 

230 Barrie 223 276, Sinjela 155 3CXi-310 

231 Platzoder 223 220, Van Meurs 137 23-25 

232 Sinjela 155 311, Van Meurs 137 23. The procedure determined by the conference was that any 
modifications or revisions in the ICNT should emerge from the negotiations themselves, and should not be 
introduced on the initiative of any one single person, unless presented to the plenary and found to offer 
a substantially improved prospect for a consensus. The revision of the ICNT was to have been the collective 
responsibility of the President and the chairmen of the main committees acting together as a team headed 
by the President. The team decided to include in the revision the changes presented to the plenary by the 
chairmen of the three committees, which included all provisions of which there had been a clearly 
discernible consensus 
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The achievement of broad consensus on the regune for preventing and controlling 

marine pollution was an important outcome of the Geneva part of the session. It was 

seen by decision-makers from a widespread group of states as largely removing yet 

another contentious, though not critical, issue area from the agenda of outstanding 

problems. 

At the end of the Geneva part of the session work was halted m the three new 

negotiating groups to deal with seabed questions and a 'Working Group of 21' was 

established instead233
• The move was an important procedural innovation: unlike 

previous formal groups membership was restricted234
• 

By the New York stage of the eighth session the major outstanding issue remained the 

regime for the Authority. Two additional issues remained unresolved: the definition of 

the outer limit of the continental margin, and boundaries between opposite and adjacent 

states. Progress was made though in a newly established 'Working Group of 38' on the 

compromise formula put forward on the outer limit of the continental shelf, and on 

revenue-sharing235
• 

233 Barston 138 155/156, Sebenius J K Negotiating the Law of the Sea Cambridge, Massachusetts: Haivard 
University Press 1984 38 

234 Membership was drawn from 10 developed industrialised states, including Australia, Canada, Federal 
Republic of Germany, France, the UK. US. and USSR, and 10 developing states (represented for example 
by Brazil, Mexico, People'S Republic of Olina. and Peru), and a chairman. 1n practice, however, the 
membership of the group tended to 'expand' due to the presence of alternates and obseivers 

235 The formula - called the 'Aguilar formula' after its proposer, Venzuela's Andres Aguilar, chairman of 
Negotiating Group 6 - would allow states a choice of two criteria for fixing the outer edge of the continental 
margin. One would be based on the thickness of sedimentary rock beyond the foot of the continental slope, 
and the other on a line 60 miles seaward of the continental slope. The outer limits for states whose shelves 
extend beyond 200 miles would be set at either 350 miles from the baseline from which the territorial sea 
is measured, or 100 miles from the 2 500 metre isobath 
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Within the Third Committee negotiations centred around the marine scientific research 

regime236
. Compromise formulae were reached at New York but the issue remained 

contentious. 

At the New York session the seabed mmmg regime was also discussed. Detailed 

negotiations were continued on the parallel system for mining by the Enterprise and 

private contractors, initial finance for the Enterprise, and the question of what majority 

would be required for taking decisions in the Council237
. 

As far as land-locked states were concerned, all further efforts to reach an acceptable 

accommodation of their rights were unsuccessful. In fact, Negotiating Group 4 held 

only one meeting at the Geneva session, where it became apparent that there would be 

no point in convening further meetings until intensive consultations had been held on 

the issues involved. Indeed, no further meetings of the group took place. 

3.3.10 TI-IE NINTH SESSION 

The ninth session was held in New York from 3 March to 4 April 1980 and resumed in 

Geneva from 28 July to 29 August 1980238
• At the New York meeting considerable 

236 The issue had been reopened by the US at the seventh session. Proposals by the US sought to remove 
some of the restrictions in the regime - in particular the consent regime for marine scientific research in 
the exclusive economic zone - and to improve the conditions of access for research on the continental shelf 
beyond 200 miles. Opposition to the US proposals came from those members of the 'Group of 77' 
favouring a full consent regime for marine scientific research in the exclusive economic zone. In addition, 
reservations were expressed by a number of states which felt that sul::6tantive amendments on marine 
scientific research would disturb the overall balance of the marine scientific research regime which had been 
negotiated at the sixth session 

237 The negotiations on the economic and financial aspects of deep seabed mining proved to be the most 
technically complex of the UN CLOS III proceedings up to that stage. It covered issues such as debt equity 
ratios of mining companies, the tax system for the Authority and the financial structure enabling the 
Enterprise to carry out integrated or single metal mining projects. The negotiations became protracted 
because of the continual need to revise financial data, modify proposals in the light of reports from 
technical groups and to take account of the financial implications of mining and financing the Authority 
for differing economic systems - see Sebenius 233 13-23 

238 Platz&ler 223 222, Van Meurs 137 25 
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progress was made towards the formulation of a draft convention, and a second revision 

of the ICNT was produced - ICNT/Rev. 2239
. 

The First Committee arrived at a compromise on the issue of a transfer of 

technology240
• One clause was modified in the ICNT/Rev. 2, limiting transfer 

obligations to developing states to circumstances where the Enterprise chose not to 

exercise its own right of access241
• A time limit for the transfer of technology was also 

introduced242
• Two stringent criteria for assessing whether approval of a mining 

contract would lead to monopolisation were also adopted243
• Furthermore, 

outstanding issues concerning the settlement of seabed disputes were also resolved at 

the New York meeting™. 

The Second Committee introduced a compromise formula on coastal state jurisdiction 

over the continental shelf which took into account oceanic ridges245
• A new Annex 

II to the ICNT/Rev. 2 detailed the functions to be performed by the proposed 

Commission on the Limits of the Continental Shelf. Although the method of delimiting 

239 Nordquist and Park 1 22, Van Meurs 137 25 

240 Although it was generally recognised that to make the operating capability of the Enterprise feasible the 
organ should be provided with access to seabed technology. the industrialised states still wished to clarify 
and limit the obligation to transfer technology 

241 Van Meurs 137 25/2{) 

242 Contractors would be subject to the duty to transfer technology until the commencement of commercial 
operations by the Enterprise, and thereafter the technology would be applicable to such contracts for a 
maximum of 10 years 

243 The fi rst would limit a state's operations to two percent (reduced from 3) of the total seabed area open to 
exploitat ion by states and private parties. The second, aimed at preventing a monopol isation of sites in a 
given area, would limit any state's approved and current mining areas to 30% of the circular area of 40J 
000 square kilometres 

244 Commercial arbitration was made compulsory at the request of either party to a dispute, with concurrent 
compulsory referral to the Sea-Bed Disputes Chamber of the Law of the Sea Tribnnal. The Tribnnal would 
consist of 21 members of differing nationalities, representing the principal legal systems of the world, and 
the Sea-Bed Disputes Chamber would consist of 11 members. Disputes concerning technology transfer 
obligations, being part of a contractual undertaking, would also be subject to compulsory arbitration - see 
Van Meurs 137 26(27 

245 Article 76 of the ICNT/Rev. 2 
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boundaries between adjacent or opposite states was not resolved, a new text was 

submitted defining the criteria for delimiting exclusive economic zone and continental 

shelf boundaries, and incorporating both the 'equitable principles' approach and the 

'equidistance' approach246
• 

The Informal Plenary considered in detail for the first time the creation of a 

Preparatory Commission. It was decided that the commission would function from the 

conclusion of negotiations until such time as the convention entered into force247
• 

At the resumed ninth session in Geneva the conference decided to continue negotiations 

on outstanding issues with the aim of revising the ICNT for the third time. This 

resulted in the transformation of the ICNT/Rev. 2 into a draft convention by the 

'Collegium'248
• The 'Draft Convention on the Law of the Sea (Informal Text)' was 

considered by the delegates to be a breakthrough249
• 

The mam issue resolved by the First Committee was agreement on a new voting 

procedure for the Council of the projected Authority. The substantive issues were 

separated into three categories, each requiring a different majority for approval, namely 

two-thirds, three-fourths, or consensus250
• 

The Informal Plenary approved a series of general provisions for inclusion in the draft 

convention. One provision related to the protection of archaeological and historical 

objects removed from the seabed, and another ensured that states would not be 

compelled to supply information if the disclosure thereof would be contrary to the 

246 Nordquist and Park 1 22, Van Meurs 137 27 

247 
The most significant function of the commission wouJd be the adoption of draft rules, regulations, and 
procedures for the regulation of seabed mining - Van Meurs 137 27 

248 
Consisting of the President of the conference, the chairmen of the main committees, the chairman of the 
Drafting Committee and the Rapporteur-General - see Platzoder 223 222 

249 
Nordquist and Park 1 21, Platzoder 223 223. Van Meurs 137 27 

250 See further Van Meurs 137 28 
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essential interests of their security251
• A further general provision252 

- aimed at 

protecting the consensus nature of the convention - stated that no reservations or 

exceptions would be permitted unless expressly provided for by other articles in the 

convention253
. 

As far as land-locked states were concerned, no changes were made in the articles 

relating to land-locked states, either in the ICNT/Rev. 2 or the 'Draft Convention'. 

3.3.11 TI-IE TENTH SESSION 

The tenth session was held in New York from 9 March to 24 April 1981 and resumed 

in Geneva from 3 to 28 August 1981. Events took a dramatic turn when only a week 

prior to the commencement of the tenth session the US announced that it sought to 

ensure that the negotiations would not end at the tenth session, pending a thorough 

policy review by the US government regarding the problems raised by the 'Draft 

Convention'254
. The main thrust of the US policy review focused on the deepsea 

mining issue, as well as on the UNCLOS III position that the deep seabed resources 

were the 'common heritage of mankind'255
. The US objections to the 'Draft 

Convention' - mainly on the grounds of totally insufficient incentive and economic 

251 Van Meurs 137 2Bf29 

252 Article 309 of the 'Draft Convention' 

253 Van Meurs (137 29) points out that the effect of a reservation is to exempt a state from the application of 
a particular provision, and such exemption may operate against the 'package' character of the convention. 
To balance the generality of Article 309, Article 310 provided that states would be permitted when signing, 
ratifying or acceding to the convention, to make declarations or statements not purporting to alter the legal 
effect of particular provisions if such declarations or statements should be necessary for the purpose of 
harmonisation of national laws and regulations with the provisions of the convention 

254 Nordquist and Park 1 22, Van Meurs 137 32 

255 See 4.3 infra 
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benefit to the US deepsea mmmg interests - evoked a strong response from other 

states256
• 

In the Second Committee a special negotiating team was established to arnve at a 

solution to the disagreement concerning delimitation of boundaries between adjacent 

and opposite states257
• 

At the Geneva part of the session Ambassador James Malone258 reiterated the US 

position and the reasons for undertaking review259
, and asked other states to react to 

the US objections. Most states argued that the compromises which had been reached 

comprised a 'package deal', and that no new negotiations could be entered into at that 

stage260
• Although a significant amount of time was spent on discussion of the US 

position, no final decision was arrived at on the matter during the session. 

256 In particular Soviet bloc states and developing states - see Anand 140 217. Van Meurs 137 34 

257 The team comprised two interest groups led by Ireland and Spain which respectively favoured equidistance 
or median lines in determination of maritime boundaries (ireland) and equitable principles (Spain) -
Platzoder 223 224. Van Meurs 137 34 

258 Special representative of the US President at UNCLOS III 

259 See Van Meurs 137 33/34. They were: 
1 The establishment of a 'supranational mining company' which would benefit from discriminatory 

advantages as against companies of industrialised states. 
2 Toe compulsory sale of proprietary information and technology through the transfer of technology 

provisions. 
3 Toe limitation of annual production of manganese nodules to avoid damage to the economy of 

land-producing states of the same commodities. 
4 The substantial discretion of the Authority in allocating seabed production. 
5 The creation of a one-man-one-vote international organisation. 
6 The review and amendment provisions of the 'Draft Convention'. 
7 The revenue sharing obligations on seabed mining operations which would significantly increase 

the costs of seabed mining. 
8 The imposition of an international revenue-sharing obligation on the production of hydrocarbons 

from the continental shelf beyond the 200-mile limit, and the provision that developing states 
importing hydrocarbons would be exempt from that obligation. 

9 The provisions concerning liberation movements and their eligibility to obtain a share of the 
revenues of the Authority. 

10 The lack of any provisions for protecting investments prior to the entry into force of the 
convention. 

260 See Nordquist and Park 1 23, Van Meurs 137 34/35 
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The Second Committee did not meet formally during the Geneva meeting, but 

negotiations continued on the still unresolved issue of delimitation of boundaries 

between states with adjacent coasts. A solution was arrived at to the effect that express 

reference to the median or equidistance line be eliminated, and that delimitation was 

to be effected by equitable agreement between the states concerned261
. 

The Informal Plenary chose Jamaica as the site of the projected Authority, and 

Hamburg in the Federal Republic of Germany as the site of the proposed International 

Tribunal for the Law of the Sea262
. 

Once again, no changes were made as far as land-locked states were concerned. 

3.3.12 11-IE ELEVENTH SESSION 

The eleventh session was held in New York from 9 March to 30 April 1982. An 

intersessional meeting was held in ew York from 24 February to 2 March 1982 for the 

purpose of beginning preliminary negotiations for the eleventh session263
• 

261 Platzoder 223 224, Van Meurs 137 35 

26? 
- Van Meurs 137 35 

263 Platzoder 223 224, Van Meurs ·129 36 
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At the intersessional meeting the US elaborated on six objectives deemed necessary for 

an 'acceptable' comprehensive treaty™. It suggested several changes to the 'Draft 

Convention' relating to the potential discouragement of seabed mining265 and the 

administrative procedures of the Authority266
. 

Even though the US's position was strengthened by several factors267
, the 'Group of 

77' and others appealed to the US to reconsider its decision in the light of the years of 

collective labour by all delegations (including the US delegation). Reaction to the US 

position at the intersessional meeting related to the breadth and scope of the changes 

in the 'Draft Treaty' sought by the US, and to the fact that the concept of the 'common 

heritage of mankind' had previously been adopted unanimously268
• In addition, a 

further point of difference between the US and developing states related to the 

continuing attempts by the US to seek the signing of reciprocating states agreements in 

respect of deepsea mining269
• 

264 On 29 January 1982 President Reagan had announced the following necessary objectives: 
1 Development of deep seabed mineral resources should meet national and world demand. 
2 Sufficient national access to resources. security of supply, and avoidance of 

monopolisation by the Authority. 
3 A decision-making role in the deepsea regime sufficient to protect the political and 

economic interests and financial contributions of participating states. 
4 Protection against amendments made without approval of participating states. 
5 Prevention of other undesirable precedents for international organisations. 
6 Mcxlification so that approval by the US Senate would be likely. 

265 It objected to manganese ncxlule prcxluction limitations, financial burdens imposed by the Authority, and 
the licensing limits on mining operations allowed to each state • see Van Meurs 137 37 

266 The Reagan administration criticised the imbalance in favour of developing states as against developed 
states in the Assembly and Council of the Authority, as well as the Authority's methcxls of distributing 
proceeds which would accrue from the Enterprise's deep seabed mining ventures • see Sinjela 155 363, Van 
Meurs 137 37 

267 The Enterprise would have difficulty in financing mining operations or securing the necessary technology 
without US support. Moreover, the Reagan administration believed that the US would be able to mine the 
seabed in the 200-mile exclusive economic zone without recourse to treaty provisions • see Van Meurs 137 
37 

268 See 3.3.11 supra 

269 Van Meurs 137 38 
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At the opening of the eleventh session there was adverse reaction to the proposed 

changes270 by the US. As a result a group of heads of delegations from 11 Western 

states271
, known as the 'Group of 11', produced a set of proposals aimed at attempting 

to bridge the gap between the US and the developing states272
. However, no 

amendments - proposed mainly by the US and the 'Group of 11' - were passed. 

At that session the 'Collegium' - on the basis of the debate in meetings of the 

conference - proposed a set of amendments for incorporation into the 'Draft 

Convention'. A number of delegations also proposed formal amendments, but all but 

two of the amendments were withdrawn or not pressed to a vote. On 26 April 1982 the 

remaining two amendments were put to the vote, but neither received the required 

majority273
. Work had also been proceeding with the draft resolutions274 which were 

to be adopted with the convention, but which were not incorporated into the 'Draft 

Convention' because they were intended to take effect before the convention would 

enter into force275
• 

On 30 April 1982 the 'Draft Convention' and the four resolutions were put to the 

conference as agenda item 'Adoption of the Convention on the Law of the Sea'. 

Because the attempted compromises on seabed mining issues did not satisfy US 

270 Which covered all substantive matters in Part XI of the Draft Convention dealing with deepsea mining 

271 Australia, Austria, Canada, Denmark, Finland, Iceland. Ireland. New Zealand, Norway, Sweden and 
Switzerland 

272 Van Meurs 137 38 

273 See Platzoder 223 224/225 

274 The four resolutions were as follows: 
1 Resolution I established a Preparatory Commission (PREPCOM) for setting up the 

Authority and the Tribunal. 
2 Resolution II governed the preparatory investment in pioneer activities by states and 

private consortia relating to deepsea nodule mining. 
3 Resolution III proclaimed that non-independent territories should benefit from the 

resource provisions of the convention. 
4 Resolution IV recognised the right of national liberation movements to sign the Final 

Acl 

275 Van Meurs 137 38 
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demands, the conference had to resort to voting on the question of adoption of the 

whole of the 'package'276
• 

130 states voted in favour of the conventionm, 17 states abstained278
, and four voted 

against279
. The voting resulted in the Convention on the Law of the Sea. 

Subsequent to the completion of the work of the Drafting Committee the convention 

was adopted on 7 October 1982280
• 

As regards the four resolutions which were passed simultaneously with the convention, 

the passing of Resolution I resulted in the confirmation of the functioning of the 

PREPCOM, from the conclusion of negotiations until the convention enters into force281
• 

The commission held its first meeting on 15 March 1983, and had held regular meetings 

after that. The rules of procedure which applied during UNCLOS III also apply with 

276 Platzoder 223 225. Van Meurs 137 39 is of the opinion that it can be assumed that the US action in 
pressing for a vote was taken in order to avoid the possibility that consensus on seabed mining provisions 
by the txxly of delegates at UNCLOS III might create emerging customary international law. See also 
3.3.14 infra 

277 None of the US allies in seabed mining capabilities - Canada, France and Japan - joined tlle US in voting 
against the convention - Van Meurs 137 39 

278 Including Belgium, the Federal Republic of Gennany, Italy, Luxembourg, the Netherlands, the Soviet bloc 
(except for Romania), Spain, Thailand, and the UK - Van Meurs 137 39 

279 The US (for obvious reasons), Israel (because of its inability to accept any text which gave standing to the 
Palestine Liberation Organization), Turkey (because some of the provisions of the convention could 
jeopardise its vital legitimate interests and because it disapproved of the non-acceptance by the conference 
of its proposal to approve reservations) and Venezuela (because of the provisions on delimitation of marine 
and submarine areas between states with adjacent or opposite coasts) - Van Meurs 137 39/40. See United 
Nations Press Release SEN494 New York: Department of Public lnfonnation. Press Section, United Nations 
30 April 1982 10 

280 Van Meurs 137 40 

281 The commission's most important work is the drafting of rules and regulations for deepsea mining and the 
setting up of the Authority and the Tribunal, and the development of rules for the implementation of the 
resolution governing preparatory investments by pioneer miners - see Van Meurs 137 41 
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respect to the adoption of rules by the commission. Four special commissions were also 

established282
. 

Resolution II provided for the adoption of rules for the registration of pioneer 

investors283
• The USSR was the first entity to inform the commission of its intention 

to apply for registration as a pioneer investor™. Once the convention enters into 

force and the Enterprise begins operating, a consortium cannot commence mining 

activities until all its members have ratified the convention285
. 

Resolutions III and IV provided for the rights of entities other than states to participate 

in UN CLOS III and in any function or committee or body created as a result of UNCLOS 

III. In particular, three groups who sought participation were considered286
. 

282 See Olurchill Lowe 1 16, Van Meurs 137 42. They were: 

283 

1 Special Commission 1 for the study of possible adverse effects of seabed mining on those 
developing states which depend on land-based mining. 

2 Special Commission 2 for handling the operative start of the Enterprise including joint 
ventures. 

3 Special Commission 3 to draft a mining code for deepsea mining. 
4 Special Commission 4 to prepare a report on the establishment of the Tribunal. 

In terms of the resolution a state or private investor may qualify as a pioneer if it had expended $30 million 
in pioneering activities before 1 January 1983, with not less than 10% of that sum spent on site specific 
activities (location, survey, exploration, and mining area evaluation). See also Devine DJ and Luyt FM 
'Comments on Developments in the Law of the Sea in 1984' 1985 Sea Changes No 1 43, and United Nations 
Press Release SEN494 17 28 

284 On 8 April 1983 

285 Devine and Luyt 283 44, Van Meurs 137 43 

286 See Van Meurs 137 44/45. Those were: 
1 Intergovernmental organisations (for example the European Economic Community). 
2 Self-governing associated states and territories (Namibia, represented by the UN Council 

for Namibia; the Cook Islands. Antilles, Niue, St Kitts-Nevis-Anguilla in the Caribbean 
Sea, and the Trust Territory of the Pacific Islands). 

3 National liberation movements (the South West African People's Organization, the 
African National Congress of South Africa, the Pan Africanist Congress of Azania, and 
the Palestine Liberation Organization). 
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The 1982 WSC comprises 320 articles and nine annexes and covers almost the entire 

range of ocean issues287
• As far as the 'common heritage of mankind' is concerned, 

it stipulates that states parties should agree that there can be no amendments to the 

basic principle relating to the 'common heritage of mankind'288
• It also provides that 

the LOSC shall prevail - as between states parties - over the 1958 Geneva 

Conventions, but that the LOSC shall not alter the rights and obligations of states 

parties arising from other agreements compatible with the LOSC289
. Until entry into 

force of the W SC the 1958 Geneva Conventions are still in force as between parties 

thereto, except in those instances where states parties have created new rules of law 

superseding those created under the 1958 Geneva Conventions290
. 

The 1982 WSC has been described as a virtual constitution for the oceans291
• 

However long it may take for the convention to enter into force, it has already had a 

fundamental impact on all aspects of the law of the sea, and as such cannot be ignored 

or wished away. 

3.3.13 SIGNATORIES AND RATIFICATION 

The final meeting of UNCLOS III was held in Montego Bay, Jamaica from 6 December 

to 10 December 1982. After closing statements by the delegations the Final Act was 

signed. The 1982 LOSC was opened for signature in Jamaica on 10 December 1982 until 

9 December 1984, and at the UN Headquarters in New York from 1 July 1983 to 9 

287 
The U-mile territorial sea limit and 200-mile exclusive economic zone, a new definition of the outer limits 
of the continental shelf, rules for navigation through straits, rights accorded to islands, archipelagoes and 
land-locked states, prevention of marine pollution, conduct of marine scientific research, transfer of 
technology, fisheries management, settlement of disputes, and deepsea mining beyond areas of national 
jurisdiction • see Anand 140 218, Van Meurs 137 46 

288 1982 LOSC Article 311(6) 

289 
Article 311(1) and 311(2) of 1982 LOSC 

290 Van Meurs 137 47 

291 See Van Meurs 137 46 
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On the first day, signatures from 119 delegations293 were 

appended to the convention. 

South Africa attached its signature to the LOSC on 9 December 1984294
• As of 2 

March 1989 159 signatures were appended to the LOSC295
. 

The US had announced on 9 July 1982 that its representatives would not sign the 

convention. The US did, however, sign the Final Act. Only one state, Turkey, did 

not sign either. States that have signed the Final Act but not the convention are 

entitled to attend future meetings of the agencies created by the convention as 

non-participating observers296
• 

As of 31 December 1989 42 states have ratified the LOSC297
. Article 308(2) of the 

conven ·on provides that it shall enter into force 12 months after the date of deposit of 

the 60th instrument of ratification or accession298
• Thus, although the convention has 

been signed by a large majority of the world's states and remains open for accession to 

states that did not sign prior to 9 December 1984 - as provided for in Article 307 - it is 

not yet a source of binding legal obligations299
. 

292 
Bennett 146 2, Devine D J 'The Law of the Sea Convention: Signatories and Non-signatories and the 
Alternative Track to Part XI' April/May 1987 Paper Delivered at the Universily of Bophuthatswana Symposium 
'New Trends in lntemational Law' Mrnabatho 1 

293 
Comprising 117 states, the Cook Islands (a self-governing associated state), and the UN Council for 
Namibia 

294 
Devine DJ 'Southern Africa and the law of the sea: problems common, uncommon and unique' in The Law 
of the Sea edited by Bennett T W et al Cape Town: Juta & Co, Ltd 1986 29, Sizani R K 'Selected Aspects 
of the South African Fisheries Policy' 1991 Special Publication: Institute of Marine Law UCT No 13 20, The 
Star 1984-12-14 

295 Bennett 146 1, Luyt FM 'Signature and Ratification: A Brief Note' 1985 Sea Changes No 1 124, Sizani 294 
20 n105 

296 Van Meurs 137 40 

297 Sizani 294 65 n383. None of those were by major maritime nations, however 

298 
1982 LOSC Article 308(2) 

299 
Bennett 146 2 
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However, certain writers argue that, for various reasons300
, 'dramatic moves to 

accelerate the ratification process of the 1982 Convention in order to achieve early entry 

into force are not desirable'301
• 

3.3.14 CONCLUSION 

The above begs the question as to the legal status of the 1982 LOSC. The full 

implications of the LOSC should be seen against the background of existing legal 

arrangements applicable to ocean space. First of all, there is the international 

customary law that has evolved through the practice of states302
• Secondly there are 

the four 1958 Geneva Conventions303
. The LOSC is partly a codification of existing 

customary international law and, in addition, it incorporates many of the provisions of 

the Geneva Conventions. Otherwise, the LOSC is legislative in the sense that it is a 

source of new rights and obligations applicable to ocean space304
• 

300 Kirsh P and Fraser D 'The Law of the Sea Preparatory Commission after Six Years: Review and Prospects' 
in 1988 The Canadian Yearbook of International Law Vol XXVI 151-153 

301 Kirsh and Fraser 300 153: 'Entry into force of the Convention without some prior agreement on the 
approach to be taken to these issues would create considerable legal and political complications in the 
search for generally acceptable solutions. Some assurances will be needed on the preservation of the 
essence of the regime and a number of other factors such as its costs, commercial viability, and political and 
economic implications, before such solutions can be found.' See also Burke W T 'Customary Law of the 
Sea: Advocacy or Disinterested Scholarship?' in 1989 Yale Joumal of International Law Vol 14 5715/527 

302 See Bennett 146 4 

303 The Convention on the High Seas entered into force in 1962 and has 57 contracting parties, the Convention 
on the Continental Shelf and the Convention on the Territorial Sea and the Contiguous Zone came into 
force in 1964 and have 54 and 46 parties respectively, and the Convention on Fishing and Conservation of 
the Living Resources of the High Seas came into force in 1966 and has 36 parties - see Harris D J Cases 
and Materials on International Law 3rd ed London: Sweet & Maxwell 1986 284 

304 Bennett 146 2 points out that it is ill-founded to refer to the LOSC as a 'code of law': no treaty has the 
same force as law. Treaties are binding only on the states that consent to them, and it is illogical to speak 
of treaties making law when treaties derive from a rule of customary law. See also Devine 294 30 for his 
division of the content of the convention into four different kinds of rule: documentary, legislative, 
clarificatory and doubtful provisions. Churchill and Lowe 1 15 also points to the 'hybrid nature' of the 
convention. See also Erasmus 1 21/22 
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As far as the status of the LOSC is concerned Bennett305 distinguishes between four 

types of situations: 

1 States that have signed but have not ratified the convention: 

Articles 305 and 306 specifically state that ratification is the final and conclusive 

act by which a state signifies its consent to be bound by the provisions of WSC, 

but the convention has not yet acquired full force and effect for the states that 

have ratified306
• 

Although the LOSC is not yet in force signature does have some effect on the 

signatory states' international rights and duties. The Vienna Convention on 

the Law of Treaties307 provides as follows: 

A State is obliged to refrain from acts which would defeat the object an<l 

purpose of a treaty when: 

(a) it has signed the treaty or has exchanged instruments constituting the 

treaty subject to ratification, acceptance or approval, until it shall have 

made its intention clear not to become a party to the treaty°8; or 

(b) it has expressed its consent to be bound by the treaty, pending the entry 

into force of the treaty and provided that such entry into force is not 

unduly delayed309
• 

The implication that a state's activities are limited in certain respects and, 

conversely, that it can claim - as against other states in the same position - that 

305 Bennett 146 3-10 

306 Bennett 146 3-10, Luyt 295 126 

307 Article 18 

308 For example the position of South Africa. which has until recently (see 7.2 infra) done nothing more than 
to sign the treaty 

309 For example the position of Zambia which has both signed and ratified the convention 
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they too refrain from the same activities310 is difficult to apply to the diverse 

provisions of the LOSC. However, two fundamental principles that emerge from 

the Preamble to the convention and from certain articles in the text are the 

desire to preserve the areas of the seabed beyond the limits of national 

jurisdiction as the 'common heritage of mankind'311
, and the desire to settle all 

disputes peacefully312
• In these areas at least, states' activities would be 

restricted313
• 

2 States that decline to sign or ratify the convention: 

Under the general principles of international treaty law, such states would not 

be bound by the treaty. Accordingly, if they were parties to the earlier Geneva 

Conventions they would continue to be bound by those conventions and 

additionally would be bound by international customary law. However, such 

states might find their position eroded by the new system of customary law 

evolving from the basis of the LOSC314
. The very essence of customary law is 

that it binds, and so - as the LOSC becomes customary law - it will bind parties 

and non-parties alike315
. 

Yet, as Bennett observes, the position of the so-called 'persistent objector' should 
• 

not be ignored316
• If a state consistently persists in its refusal to be bound by 

310 See Bennett 146 4, Devine 294 3 

311 See the Preamble to the WSC and Articles 136-138 

312 See the Preamble to the WSC and Articles 279(2J30 

313 Bennett 146 4 

314 Bennett 146 4, Churchill and Lowe 1 19 

315 See 1.2.3.2.3 supra on customary international law. the North Sea Continental Shelf cases (1969 ICJ Reports 
41ft), and Article 38 of the Vienna Convention on the Law of Treaties. See also Bennett 146 4-8 

316 Bennett 146 5. See also Kirsh and Fraser 300 125, Shaw MN International Law 2nd ed Cambridge: Grotius 
Publications Limited 1986 75 
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a convention317 it cannot be argued that that state is nevertheless bound by 

customary international law318
. The situation is complicated even further in the 

case of the US and the LOSC because of the proposed 'mini-treaty'319
. The 

outcome of that will depend upon whether or not the assertion that the seabed 

is the 'common heritage of mankind' has become a rule of customary 

international law or not. The practice of states will be crucial: if parties to the 

WSC are the first to engage in mining operations, their practice will probably 

tend to confirm a conventional arrangement as a customary one. Conversely, if 

parties to the 'mini-treaty' were the first to start operations, they could assert the 

same argument320
• 

Whatever the case, one thing does seem to be clear: third parties are unlikely to 

acquire obligations under the convention321
• 

3 States that ratify the convention: 

Before the LOSC enters into force, the position of a state which has ratified or 

acceded to the convention would be much the same as a signatory: it would be 

obliged to refrain from any act that would undermine the purpose or object of 

the convention322
. 

317 See 3.3.12 supra for the position of the US 

/ Nwu I !LIBRARY_ 

318 111· h .. h A [o...AT . F"J . C Be 1465 1s was t e view m t e ng ivorwegian is ienes ase - see nnet 

319 See Bennett 146 5 

320 Bennett 146 5, Weisburd AM 'Customary International Law: The Problem of Treaties' in 1988 Vanderbilt 
Journal of Transnational L aw Vol 21 No 1 45, Wolfrum R 'The Emerging Customary Law of Marine Zones: 
State Practice and the Convention on the Law of the Sea' in 1987 Netherlands Yearbook of International L aw 
Vol XVIII 143/144 

321 Bennett 146 8 

322 Article 18(b) of the 1969 Vienna Convention on Treaties 
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States that ratify or accede to the convention after it has entered into force 

become bound 30 days after the deposit of their instrument of ratification or 

accession323
• Accession implies that a state becomes party to a treaty of which 

it was not a signatory. Article 307 of the LOSC provides that states might accede 

to the convention before it enters into force324
. 

Once a state has ratified or acceded and once the LOSC enters into force, the 

states which are parties become bound by the terms of the convention. If a state 

is also party to one of the 1958 Geneva Conventions, its obligations under 

these conventions are superseded by the LOSC325
• On the other hand, any 

matter not covered by the LOSC continues to be governed by the rules and 

principles of general international law326
• 

4 States that accept only part of the convention: 

Article 309 of the WSC provides that no reservations or exceptions may be made 

to the convention unless expressly permitted by other articles of the convention 

- the 'package deal' principle underlying the convention327
. When a state 

declares that it is prepared to accept only parts of the convention, such a 

declaration can create binding obligations for the declarant provided that such 

323 Article 308(2) of the 1982 WSC 

324 See Bennett 146 8 

325 Article 311(1) provides that - as between states parties - the LOSC shall prevail 

326 Bennett 146 8 - see also the author's argument that Article 311(3) of the WSC runs counter to the 
'package deal ' approach in that the article al lows two or more states part ies to the convention to conclude 
agreements modifying or suspending the operation of the LOSC solely to the relations between them. See 
also Churchill and Lowe 1 19 

327 It was because of the US's dissatisfaction with the regime established for the deep seabed that it refused 
to sign the convention, even though it does broadly accept the other provisions of the LOSC. See Churchill 
and Lowe 1 17 
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a state intends to be bound328
. The effect of the declaration is to create an 

estopppel, although it also seems that other states might not need to reply to or 

react on the declaration329
• Thus, by unilateral declaration a fragmentation of 

the LOSC is indirectly facilitated. 

The above sets out the present status of the LOSC. As far as the long-term status of the 

convention is concerned, Articles 312-314 make special provision for amendments to the 

convention. Article 312 imposes a 10-year moratorium on any amendment to the LOSC. 

Thereafter any state may propose specific amendments to the Secretary-General of the 

UN and may ask him to convene a conference to consider the amendments330
• At the 

conference the same consensus procedure as at UNCLOS III would apply. 

Article 312(2) addresses the possibility that unanimity may not be achieved at the 

conference on amendment and that a decision may have to be taken by the procedure 

of majority vote331
• In such a case the unity of the convention will be infringed: 

parties voting in favour of the amendment would be bound inter se by the amendment 

while parties voting against or abstaining would be bound by the original version of the 

LOSC332
. 

Another (and simpler) procedure for amendment is provided for in Article 313 of the 

LOSC. Any state party to the LOSC may through the Secretary-General propose to other 

328 Intention can be inferred from the acts of the declarant and the circumstances of the declaration 

329 Bennett 146 9, Van Meurs 137 41. See for example Proclamation No. 5928 of27 December 1988 in which 
President Reagan extended the territorial sea of the US, the Commonwealth of Puerto Rico, Guam, 
American Samoa, the US Virgin Islands, the Commonwealth of the Northern Mariana Islands, and any 
other territory or possession over which the US exercises sovereignty, to 12 nautical miles from the baselines 
of the US 'in accordance with international law' - Leich M N 'Contemporary Practice of the United States 
Relating to International Law - Limits of the Territorial Sea' 1989 The American Journal of lntemaJwnal 
Law Vol 83 No 2 349/350 

330 The· Secretary-General must then advise al] state~ party to the LOSC of the proposals and if, within 
months of the date of circulating the proposal, not less than one half of the states party to the convention 
reply favourably, the Secretary-General must convene the conference 

331 See also Article 316(1) of 1982 LOSC. which deals with the entry into force of amendments 

332 Bennett 146 9 
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parties an amendment to the convention other than an amendment relating to the 

activities in the Area. If, 12 months after the proposal had been circulated to all 

parties, no objections have been received, the amendment will be considered to have 

been adopted. However, objection by a single state would be sufficient to defeat the 

proposal333
. 

Certain writers334 are also of the op1mon that the LOSC can be changed by the 

informal process of custom. Even though that may be the case, the provisions of 

Articles 312 and 313 clearly indicate that that would be far more difficult to achieve in 

the case of the LOSC than in many other instances of customary international law due 

to the moratorium period and the consensus principle. 

3.4 CONCLUSION 

When in 1973 seven land-locked states submitted a proposaI335 to the Seabed 

Committee concerning land-locked states the intention was that it should form part of 

proposed law of the sea convention and not stand alone. The fundamental precepts of 

the proposal were far-reaching: concerned with issues such as rights for land-locked 

states to free access to and from the sea336
, and rights to enjoy the freedom of the 

seas and to participate in the exploration and exploitation of the seabed and its 

resources on an equal basis with coastal states. At the Caracas session of UNCLOS III 

in 1974 the states which bad submitted the above proposal also issued an explanatory 

statement. That document emphasised that adequate legal guarantees of a right of 

access to the sea were essential to the equal participation to which the land-locked 

states were entitled in the resources and uses of the oceans. 

333 In that manner Article 313 preseives the unity of the LOSC and the 'package deal ' approach 

334 
Bennett 146 10 

335 
Draft Articles Relating to Land-locked States UN Doc. NAc.138/93 (1973) 

336 Article IT of the above 
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When the ICNT was released in 1977 those issues were addressed337
, but the objections 

of the land-locked states directed at several of the provisions338 were not reflected in 

the ICNT. They were also not incorporated in the original draft convention, which was 

subsequently adopted as the 1982 WSC. 

Even though the final 1982 LOSC might in certain respects be disappointing for 

land-locked states, there is little doubt that they did gain valuable recognition339
• 

Here it is necessary to take a closer look at the global impact and consequences of the 

treaty, the change in the international law of the sea, and also the US's reasons for 

rejecting the treaty. Those must also be seen against the background of the treaty. The 

mere fact that on the opening day of signature of the treaty it was signed by 119 

delegations is unprecedented in the history of treaty law. 

Looking at the LOSC itself it is divided into 17 parts and nine annexes. It contains 

provisions governing inter alia the limits of national jurisdiction over ocean space, access 

to the seas, navigation, protection and preservation of the marine environment, 

exploitation of living resources and conservation thereof, scientific research, seabed 

mining and other exploitation of non-living resources, and the settlement of disputes. 

In addition it establishes new international bodies to carry out functions for the 

realisation of specific objectives. 

The basis of the 'package' of the convention is the concept that enjoyment of rights and 

benefits involves the concomitant undertaking of duties and obligations so that an 

overall equitable order may be created. The paramount duty of all states parties is to 

respect the rights of others340
. 

337 In ICNT Part X Articles 124-132 

338 For examples see Sinjela 155 56/57 

339 See 4.2 infra 

340 The concept of the balance of rights and duties is emphasised by Article 300 of the LOSC. That article 
mandates good faith in the fulfilment of obligations and proscribes the abuse of rights 
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The convention allows for the establishment of a territorial sea of up to 12 miles in 

breadth, providing various methods for determining baselines and for distinguish ing 

between territorial waters and internal waters. The traditional right of innocent passage 

through territorial waters is recognised. 

Beyond territorial waters the convention allows the creation of an exclusive economic 

zone of up to 200 miles. The convention allows coastal states certain rights341 in the 

exclusive economic zone for the purpose of economic advantage. At the same time 

neighbouring land-locked and geographically disadvantaged states shall be allowed 

access to those resources of the zone which the coastal state does not exploit. 

Furthermore the traditional freedoms of the high seas are to be maintained in the a rea. 

The convention also sets out the principles and regulations governing the seabed and 

ocean floor beyond the limits of national jurisdiction (the 'common heritage of 

mankind')342
• The body empowered to administer the 'common heritage of mankind' 

and to regulate its exploration and exploitation shall be the International Sea-bed 

Authorlty343
. 

Furthermore the convention deals with other matters of global concern like ecological 

and environmental issues, amongst others. The general principles and policies governing 

prevention, reduction and control of pollution throughout the marine environment are 

established, as are the specific rights and duties of states concerned for the realisat ion 

of their environmental and ecological goals. 

341 Notably rights over fishing and exploitation of non-living resources as well as concomitant limited 
jurisdiction in order to realise these rights 

342 The formulation of these provisions was especially difficult since it wholly represents the progressive 
development of law and was therefore unaided by the guidance of precedent 

343 
An international organisation open to membership by all states as well as international organisations· and 
entities meeting specific criteria. Article 156 provides that parties to the LOSC are ipso facto membecs of 
the Authority 
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The convention also includes proV1s1ons intended to foster the development and 

facilitate transfer of all kinds of marine technology to encourage the conduct of marine 

scientific research344
• 

The convention stipulates a comprehensive set of provisions concerning the settlement 

of disputes. It obliges parties to settle their disputes peacefully and provides a selection 

of methods for doing so in the event that they are otherwise unable to reach agreement 

even with third party intervention. The system under the LOSC is compulsory and 

binding in that - with certain exceptions - a party has no choice but to submit to a 

settlement procedure if requested to do so by another disputant. Parties are also bound 

to abide by the findings of the body to which the dispute is submitted345
. 

As far as the resolutions passed simultaneously with the convention346 are concerned, 

PREPCOM held its initial meeting on 15 March 1983 and has held a series of regular 

meetings since then347
• The commission's most important work is the drafting of rules 

and regulations for deepsea mining and the setting up of the Authority. The 

commission is also responsible for implementing the Tribunal, and another of its 

functions is the development of rules for the implementation of the second resolution 

344 The inclusion of such provisions was dependent upon the establishment of adequate safeguards for the 
holders of the rights concerned 

345 The convention allows for a choice from among the ICJ, arbitration, or the International Tribunal for the 
Law of the Sea. In certain cases where the convention does not call for a binding method of settlement 
the parties are enjoined to submit their dispute to conciliation - see further Erasmus 1 2~25 

346 See 3.3.12 supra 

347 Kirsh and Fraser 300 140/141 and 146/147, Van Meurs 137 41/42 
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govermng preparatory investments by 'pioneer miners'348
• The third and fourth 

resolutions349 have already been implemented. 

As far as the US's rejection of the treaty is concerned, it is important to note that until 

the 1980s it had playe~ the role of 'positive' negotiator towards concluding the LOSC. 

When the Reagan administration took office in 1980, however, it indicated that it had 

some strong objections to the draft text of the treaty. Many of the objections had to do 

with limits to be imposed on companies mining the metallic ores of the deepsea 

floor350
• Other complaints were mainly ideological351

. 

When earlier on the Nixon administration consented to negotiation involving the whole 

range of ocean questions, the US defense establishment in particular envisioned an 

agreement for continual navigational freedoms mainly brought about by accommodating 

'Third World' interests in continental shelves, fishing rights and the nodule regime. As 

the negotiations progressed the US took unilateral actions with respect to oil on its 

outer continental shelves and fishing out to 200 miles. These claims conferred 

increasing legitimacy on similar actions around the world and reduced the importance 

of these subjects in UNCLOS III. 

348 By 1985 applications for registration as pioneer investors had been received from France, India, Japan and 
the USSR, and PREPCOM requested these four states to resolve conflicts stemming from the overlapping 
of areas which they have claimed. Indeed, the problem of overlapping claims appears to have been 
approached outside PREPCOM with a greater degree of success than within it. A 'Provisional 
Understanding regarding Deep Sea-Bed Matters' was concluded on 3 August 1984 between Belgium, the 
Federal Republic of Germany, France. Italy, Japan, the Netherlands, the UK and the US. It was a matter 
of concern at the 1984 Geneva meeting of PREPCOM, where the 'Group of 77' and the Eastern European 
(Socialist) states voiced their opposition to instruments based on national legislation and reciprocal 
agreements as being outside the regime establ ished by the LOSC and therefore illegal - see Kirsh and 
Fraser 300 126/127, Luyt 295 127, Van Meurs 137 43/44 

349 Concerning benefits for non-independent territories and recognition of national liberation movements to 
sign the final Act 

350 See Marshall E 'U.S. Readies for Confrontation on Sea Law' in 19 March 1982 Science Vol 215 1480, The 

Star 1982-03-22, Th e Star 1983-08-22 

351 For example, the fact that the treaty would create an International Sea-bed Authority to govern mining and 
other ventures taking place in international waters. The Authority would have an organ called the 
Enterprise which would itself engage in commercial ventures. The Reagan administration objected to the 
concept of an international bureaucracy which would both make rules for the competition and be a 
competitor itself 
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Sebenius352 argues that an explanation of the Reagan decision can be constructed with 

primary reference to the seabed and the high seas. He argues further that the Reagan 

negotiators judged their alternatives to a law of the sea treaty as being far more 

attractive than before. These shifts over time in the perception of interests and 

alternatives culminated in the 1982 rejection by the US of the LOSC. He also points out 

that there are certain benefits for the US in rejection of the treaty353
• However, the 

disadvantages of rejection may far outweigh the advantages354. 

As far as the convention itself is concerned, it can be described as a serious setback that 

the US, Israel, Turkey and Venezuela rejected the treaty, especially in the light of 

attempts from certain US quarters to create a 'mini-treaty'355
. 

Nevertheless, the 1982 LOSC is of great significance as a code for the oceans. The 

following factors are of particular importance356
: 

1 The all-embracing character of the convention as regards the number of issues 

involved. 

2 The participation in UNCLOS III of most of the world's states including many 

developing states which did not exist as independent or associated states at the 

time of the previous law of the sea conferences. 

3 The lengthy period of time during which matters were negotiated and 

renegotiated, and articles were drafted and redrafted. 

352 Sebenius 233 107 

353 Sebenius 233 107-109 

354 See in particular Van Dyke J 'Going It Alone Is Bad for America' in 2 June 1985 The Guardi.an 17/18 

355 See Sebenius 233 108/109, Van Dyke 354 17/18 

356 See Barston 138 156-158, Erasmus 1 20/21. Rembe 1 199-202 and 2(:tj/207. Van Meurs 137 47 
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4 The recognition that technical development cannot be halted and consequently 

that law cannot be halted . 

5 The realisation of the dangers of marine pollution and overexploitation of 

resources. 

6 The reallocation of control and jurisdiction over ocean areas. 

7 The success of the consensus procedure which was employed during the UNCLOS 

III negotiations. 

8 The recognition given to the problems of land-locked states. 

The highly politicised nature of the negotiating process was a key distinguishing feature 

of UNCLOS Ill. Unlike at the 1958 and 1960 Geneva Conferences, negotiating texts 

were prepared in the three main committees and other forums rather than initially 

drawn up in a legal drafting committee prior to general debate. Obligations were 

frequently qualified to allow for a state's level of development357
• 

Yet, unlike other multilateral negotiations358
, UNCLOS III negotiations involved many 

cross-cutting alignments, and negotiations were characterised by changing and shifting 

groups around both limited or special interests359
. 

Furthermore, another feature of UNCLOS III was the diffusion of political power. Both 

the US and the USSR, finding much in common in the need to defend global maritime 

357 Barston 138 156 

358 Such as those within UNCTAD before the Manilla Conference, in which divisions of opinion have tended 
to be on strong north-south lines 

359 Barston 138 156, Rembe 1 200/201 
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interests, have similarly found it difficult to wield influence in the conference360• That 

made it easier for the minor powers to achieve a degree of importance within the 

framework of the conference which was generally higher than its ranking and 

international role in non-law of the sea matters would suggest'61
. 

In addition, the highly personalised nature of the political process - of building 

consensus upon a complex range of issues - should be noted. Individual representatives 

of minor and small powers played highly active roles, with the capacity to block, delay 

or facilitate compromise (like others), yet with the advantage of far fewer constraints 

than might be imposed by a large and divided delegation, a domestic constituency362
, or 

the need to appear frequently constructive. The personalised nature of the diplomacy 

was underlined by the number of minor states which have retained the same 

representatives from the outset of the conference, and thus gaining expertise and even 

obtaining important positions in the formal and informal machinery of the 

conference363
. 

Finally, the proceedings of UNCLOS III were so protracted because of the concept of 

negotiating until consensus is reached. The pace of the negotiations was shaped not 

only by the diversity of issues but also the size of the negotiating groups. The practice 

of allowing membership of official negotiating groups to be open to all states 

( open-ended negotiation) inevitably led to delay. Attempts to limit their 

membership364 had until the eighth session consistently met with opposition, 

particularly from the smaller members of the conference365
. 

360 That difficulty stemmed partly from the different maritime perspectives of the major powers and partly from 
the very diverse range of interest groups. each seeking to promote or secure its particular set of interests 
- see Barston 138 157 

361 See for example Bulgaria, Cameroon, Fiji and Malta 

362 See for example the position of the US delegation after the entering into office of President Reagan 

363 See Barston 138 157, Rembe 1 201/2D2 

364 The 'Group of 21', for example 

365 Barston 138 158 
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The resulting 1982 LOSC can thus be regarded as a remarkable success in the face of 

all odds, but flawed in certain respects as a result of the negotiation procedure. As one 

writer puts it: 

At present ... the Convention remains a curious mix of the customary and the innovative, 

a combination that is at once exciting but possibly fatal to its succes?'6. 

It should be noted that the ICJ was specifically requested to take into consideration 

principles of the LOSC (in other words, accepted trends which were emerging from 

UNCLOS III), irrespective whether the convention was in force or not. In the Case 

Concerning the Continental Shelf (Tunisia/Libya Arab Jamahirija )367 the parties had 

been requested by the court to state which rules of international law may be applied for 

delimitation of the continental shelf, taking into account 'equitable principles and the 

relevant circumstances which characterize the area, as well as the new accepted trends 

admitted at the Third Conference on the Law of the Sea'368
. Article 83(1) of the 

LOSC provides that opposite and adjacent states should reach an equitable solution in 

determining the continental shelf boundary. The ICJ interpreted Article 83(1) as 

'embodying the trend in customary international law to de-emphasize the equidistance 

principle in favour of a solution based on equitable principles'369
. In a report on the 

law of the sea the UN Secretary-General, commenting on the Tunisia/Libya case, stated 

that the developments in the law that took place through UNCLOS III were recognised 

as providing the legal basis for resolving maritime issues370
• 

UNCLOS III and the resulting 1982 LOSC therefore proved to be a basis or foundation 

for judicial interpretation, and in other respects the signing of the convention bas not 

366 Dibb T 'Exploitation of the Deep Seabed - Do Land-locked States and the Third World Get a Look In?' 
1987 Sea Changes No 6 64 

367 See Shaw 316 332, Van Meurs 137 48 

368 Van Meurs 137 48 

369 See Van Meurs 137 48 

370 
Ibid 
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halted the continuing process of formulating the law of the sea. Mainly as a result of 

the negative vote of the US - which led to some degree of doubt as to the convention's 

ultimate impact - but also because of the possibility that the convention might not be 

ratified by enough states in the forseeable futu re to bring it into operation, politicians, 

deepsea mining experts, and academic lawyers have continued the debate on the oceans 

and focused attention on the distinction between deepsea mining issues (mostly 

regarded as only 'treaty law') and other issues ( recognised as being part of international 

customary law whether or not a treaty exists)371
• 

Devine372 cautions that the WSC is composed of 'actual law' and 'potential law'. 

Where the convention is declaratory it contains actual law - presently operative. Where 

the convention is legislative - in introducing new rules - it contains potential law only 

and is not presently operative. It may, however, become law in the future373
• 

Even though some writers argue that the process of ratification of the WSC should not 

be rushed374
, one can sympathise with Sinjela375 when he opines that 'the 

compromise that was arr 

ived at was the best that could be achieved at that time'376
. He continues: 

States should now demonstrate their willingness to make this arrangement work by 

ratifying and acceding to the 0:mvention. They should also proceed towards 

implementing the provisions of the Convention in good faith and to the fullest extent 

possible377
• 

371 Van Meurs 137 48/49 

372 Devine 294 31 

373 Ibid 

374 Se 3,., 13 e .:,. supra 

375 Sinjela 155 377. See also Anand RP Legal Regime Of Th e Sea-Bed And Th e Developing Countries Leyden: 
A W. Sijthoff 1976 269/270 

376 
Sinjela 155 377 

377 
Ibid 
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However, the problems with Part XI remain and will not simply go away. Possible 

alternatives to the 'package' will be discussed later on378
. 

378 See 7.2 infra 
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CHAPTER FOUR : THE CONTRIBUTION OF LAND-LOCKED STATES TO THE 

LAW OF THE SEA CONVENTION, AND THE PRINCIPLE OF 

THE 'COMMON HERITAGE OF MANKIND' 

4.1 INTRODUCTION 

Taken as a whole, the quantities of materials available from the sea are so gigantic that 

they can hardly be computed Thus one cubic mile of sea water is estimated to contain 

125 million tons of sodium chloride, about 6.5 million tons of magnesium, 300,000 tons 

of bromine, 38,000 tons of strontium, 280 tons of iodine, 14 tons of arsenic, one ton of 

silver, 0.02 tons of gold, and 14 tons of uranium. Multiply these figures by 324 million 

cubic miles of sea water found in the world's oceans and you get a staggering figure . ... 

The red clay, covering half of the floor of the Pacific Ocean, and a fourth of the Atlantic 

and Indian Oceans, is supposed to contain 920 trillion tons of aluminium, 650 trillion 

tons of iron, 73 trillion tons of titanium, and more than 1.5 trillion tons of vanadium, 

cobalt, nickel, copper, lead and zirconium. ... Thus, the sea is a source of an almost 

limitles.s amount of all the minerals and metals we use1
• 

Given these figures2 it is not surprising that most states in the world are anxious to 

share in the resources of the sea. There could be no more convenient a phrase than the 

'common heritage of mankind' to enable all states to do just that, and then legitimately 

so. The principle of 'common heritage of mankind' may be one of the most equitable 

principles yet accepted as part of international law, but there is no denying that it came 

about as a result of self-interest of states in sharing in the resources of the sea3
. 

2 

3 

Anand RP Legal Regime Of 171e Sea-Bed An d Th e Dei•eloping Countries Leyden: A W. Sij thoff 1976 14/15 

Even though the figures may differ. most authors seem to agree that the resources are indeed vast - see 
Ogley R Internationalizing the Seabed Hampshire: Gower Publishing Company Limited 1984 10-12 

See 4.3 infra 
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Van Rensburg and Bartlett4 defines three oceanic zones that have both geological and 

legal significance: (i) the nearshore zone corresponding to the 12-mile teritorial sea, (ii) 

the continental shelf zone corresponding to the 200-mile exclusive economic zone, and 

(iii) the abyssal plain or deep seabed 'corresponding to an international area beyond the 

legal jurisdiction of individual nations'5• 

Most marine mineral deposits occur within the 200-mile zone6, and are thus relatively 

easy to mine or extract. However, the deep seabed contains two major types of deposits 

with the potential to provide minerals, namely marine manganese deposits (manganese 

nodules and ferromanganese crusts) and polymetallic sulfides (enriched in certain 

transition metals like zinc, copper, iron, lead, gold and silver). 

Many states7 have invested heavily in evaluations of deepsea metal deposits. Despite 

these investments, however, the recovery of metals from the deep seabed remains many 

years away8
• Even so, the mere possibility that the gains from the deep seabed could 

one day possibly comfortably outstrip those from land-based sources bas for many years 

ensured the interest in the area by especially the developed states, and led to the efforts 

by the developing states to preserve the 'common heritage of mankind' for all to share 

in9. 

4 

5 

6 

7 

8 

9 

Van Rensburg WC J and Bartlett PM 'Technical, economic and institutional constraints on the production 
of minerals from the deep sea-bed' in Law of the Sea edited by Bennett T W eJ al Cape Town: Juta & Co, 
Ltd 1986 69 

Van Rensburg and Bartlett 4 69. See also Prescott V 'The Deep Seabed' in 111e Mari.time Dimension edited 
by Barston RP and Birnie P London: George Allen & Unwin 1980 54/55 

See Van Rensburg and Bartlett 4 69 for examples 

In particular France, India, Japan, the UK, the US, the USSR, and West Germany 

Prescott 5 57, Van Rensburg and Bartlett 4 69. At the same time, it may be difficult to calcul ate in the 
light of technological advances made thus fa r - see Anand 1 16, Ogley 2 15 

Paradoxically, there are also producing developing states who are convinced that seabed mining will cause 
a depression in the prices received for cobalt (Morocco, Zaire and Zambia), copper (Zambia) and 
manganese (Brazil, Gabon, India and South Africa), and nickel - see Prescott 5 70(71 
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In the 1970s, at the heat of the law of the sea debates, it was clear that there were 

certain definite alignments of states on seabed issues. One of these ( and one of the 

most prominent) was the 'Group of 77'. Another was the group of land-locked states. 

Buzan10 distinguishes between alignments that had their base outside the seabed and 

law of the sea negotiations, and those that had their base within the negotiations. The 

former (of which the 'Group of 77' is an example) thus consisted primarily of 

established regional or political groups. An example of a group with its base inside the 

negotiations would be the land-locked states group 11
, which owed its existence wholly 

to factors arising out of the negotiations. 

The developing states nearly all belonged to the 'Group of 77', which by 1968 had 

become an established institution in global negotiations ( especialJy of an economic 

nature). The group's objective was to reduce the economic disparity between 

developing and developed states regardless of the social system, and it was on that basis 

that it became a major force in the seabed negotiations. At the outset of the UNCLOS 

III negotiations, the 'common heritage' proposal appeared to offer an innovative 

opportunity to further the interests of the 'Group of 77'. Not only would it provide for 

measures that would ensure utilisation of new resources in a framework that would 

reduce rather than enhance economic inequalities, but there was also the fact that the 

'common heritage' proposal seemed to sidestep many of the difficulties confronting the 

'Group of 77' because of its existence outside the geographical and legal framework of 

state sovereignty12
• 

It is thus understandable that there was a fear among many developed coastal states that 

the land-locked states, especially whithin the 'Group of 77', could play a significant role 

at UNCWS Ill In the words of Dupuy13 (in 1974): 

lO Buzan B Seabed Politics New York: Praeger Publishers 1976 127 

11 Or what Buzan calls an ' issue-specific' alignmnent - see Buzan 3 127 

12 Buzan 10 128 

13 Dupuy R-J The Law of the Sea Dobbs Feny, N.Y.: Oceana Publications Inc. 1974 



The discovery of the seabed had had as a result the promotion of the position of 

countries without coastlines. This paradox is explained by the designation of the seabed 

as the common heritage of mankind, a notion which admits of no discrimination between 

peoples, no matter what their situation with respect to the sea. This egalitarian thirst 

today, leads to a great desire to correct all disparities including those resulting from 

nature. Enlarged by the shelf-locked States, the land-locked States form a total of 40 

States who could have the "blocking" one-third of the votes at the conference on the 

sea14_ 

He warned further: 

It is remarkable to note that this heterogeneous collection of States ( although most are 

developing, certain ones are industrialized countries) distributed among the divers [sic] 

parts of the world, has caused the break-up of regional groups, the identity or community 

of interests being substituted with respect to the sea for a geographical grouping. Thus 

the contradictions of the law of the sea are multiplied by those of interest, to the extent 

that the latter are not always clearly perceived by all; certain States consider at length 

and hesitate to adopt a position either for lack of maritime experience or because of the 

diversity of their preoccupations, sometimes very diversified, depending on the problems 

envisaged15. 

208 

Even though understandable, such fears by some ( developed) coastal states proved to 

be without much substance, however, for a variety of reasons. 

The 'Group of 77' bad several strengths, such as the fact that it was a solidly established 

entity with familiar procedures clearly relating to specific issues (such as economics), 

and the fact that it commanded a formidable block of votes in a forum where voting 

counted. 

On the other band, the group contained a large number of states representing a variety 

of needs and interests. While the size of its membership was the essence of its strength, 

14 
Dupuy 13 21 

15 Ibid 
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it meant that building a consensus on even the most general position became a major 

task, and that elaborating very detailed positions was almost impossible. 

That was exactly one of the major obstacles facing the group of land-locked states since 

the negotiations at UNCLOS III: while it initially hoped that the 'Group of 77' would 

be the vehicle to push through its demands, it soon became clear that their specialised 

demands could not be fully accommodated within the 'Group of 77' only. That made 

it imperative for the land-locked states to look to other avenues and alignments as well. 

Quite apart from the ideological similarities and differences between the group of 

land-locked states and other states, there is also a broad cross-section of political and 

economic diversities within the land-locked states group itself. These states range from 

developed, industrialised states like Austria and Switzerland to some of the poorest 

states in the world. Thus, even though the group derived its very reason for its 

existence from geographical considerations, · it was never able to treat its unity as a 

matter of course precisely because of its diverse membership16
• 

Thus, in a discussion of the contribution and the role of land-locked states towards the 

1982 LOSC, it is sometimes impossible to distinguish between that of the group of 

land-locked states only, that of the land-locked states and otherwise geographically 

disadvantaged states, or that of ·the group of land-locked states with (and within) the 

'Group of 77'. Amongst all these states and groupings of states there were overlapping 

or conflicting interests over different issues at different times. 

In addition, it is important to distinguish numerically between the developing and 

16 Vasciannie S C L and-Locked and Geographically Disadvantaged States in the In temational Law of the Sea 
Oxford: Oarendon Press 1990 3 
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developed land-locked states on a geographical basis17
. Of the nme European 

land-locked states18
, only one (San Marino) can be classified as developing: the other 

eight are all developed19
• Of the 14 African land-locked states20

, not one can 

realistically be classified as a developed state21
. The same applies to the two Asian22 

and the two South American23 land-locked states24
• Thus, all land-locked states but 

one outside Europe can be classified as developing land-locked states. Furthermore, the 

majority of these are in Africa. 

The above serves to illustrate that while this section of the study concentrates on the 

role of land-locked states towards the 1982 LOSC, the numerical strength of the 

developing land-locked states (as against their developed counterparts) as well as their 

mainly African geographical location might indicate that the developing land-locked 

states played a more important role at UNCLOS III than their developed 

counterparts25
• Therefore - but for the purposes of this section only - 'land-locked', 

'developing' or 'African' states may at times be used interchangeably. 

17 

18 

On that see Afolabi J O The Impact of the African Stales on the 17iird Law of the Sea Conference: Its 
RamificaJi.ons for the Emerging World Order unpublished D Phil thesis Miami: University of Miami 1980 U7, 
Cervenka Z 'The limitations imposed on African land-locked countries' in Land-locked Countries of Africa 
edited by Cerveka Z Uppsala: The Scandinavian Institute of African Studies 1973 17-33, Glassner M I 
Access to the Sea for Developing Land-locked States The Hague: Martinus Nijhoff 1970 4-9. Sinjela A M 
Land-Locked States and the UNCLOS Regime New York: Oceana Publications. Inc. 1983 1-10, Vasciannie 
16 4 

Austria, Beylorussian SSR, Czechoslovakia. Hungary, Liechtenstein, Luxembourg, San Marino, Switzerland 
and Vatican City 

19 See Afolabi 17 127 

20 
Botswana, Burkino Faso, Burundi, Central African Republic, Chad, Lesotho, Malawi, Mali, Niger, Rwanda, 
Swaziland, Uganda, Zambia and Zimbabwe 

21 Afolabi 17 127 

22 Afghanistan, Bhutan, Lao People's Democratic Republic, Mongolia and Nepal 

23 Bolivia and Paraguay 

24 Afolabi 17 127, Vasciannie 16 4 

25 See 4.4 infra for a conclusion on that issue 
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4.2 TIIE THIRD UNITED NATIONS CONFERENCE ON THE LAW OF 

THE SEA: THE ROLE OF LAND-LOCKED STATES 

4.2.1 INTRODUCTION 

When UNCLOS III met at its first substantive session in 1974 at Caracas, the developing 

states were determined to play an active role in the formation of new law26. They 

were convinced that freedom of the seas would have to be regulated in accordance with 

and balanced against the needs of all nations to safeguard their economic interests as 

well as their national security and sovereignty. In seeking to establish a new legal order 

'in a constructive rather than destructive spirit' the developing states would be 'seeking 

not charity based on equality of rights of sovereign countries with respect to the sea'. 

'There could be no justice', the President of the conference said, 'if entrenched rights 

acquired by the major maritime nations merely through custom and usage, without the 

consent of the over-whelming majority of the international community, were 

perpetuated m_ 

It has been noted earlier that ( compared to 44 participants at the 1930 conference and 

more than 80 at the 1958 and 1960 conferences) participation at the 1974 Caracas 

session became almost universal with 137 parties involved (149 had been invited), and 

it grew to 158 in 1980. Also, the major confrontation at UNCLOS III after 1974 had 

been the opposed interests between the developed and the developing states. The 

former sought to maximise their benefits from the sea and the newly found seabed 

riches on the basis of their advanced technology. The latter wanted firstly to modify and 

change the traditional law which - they believed - had not sezved them well, and 

secondly to develop a new equitable law for the exploitation of the seabed resources so 

that they would be equal partners in the new bounty2'S. 

26 It has been mentioned that most of the land-locked states in the world are at the same time developing 
states - see 4.1 supra 

27 Anand R P Origin and Development of the Law of the Sea The Hague: Martinus Nijhoff Publ ishers 1983 200 

28 
Ibid 
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Numerous issues were debated at UNCLOS III, and there is no doubt that it made 

tremendous progress towards the codification of international law in a comprehensive 

treaty. Furthermore, it was generally accepted that most of the issues were 

interconnected. Several delegations made it quite clear that their willingness to accept 

one or more of the claims and proposals were dependent on the acceptance of their 

other claims and proposals. 

More importantly, UNCLOS III had achieved agreement in principle on issues which 

could not be resolved at the Hague and earlier Geneva conferences, in particular on 

fundamental questions of environmental protection that were not even faced at the 

earlier conferences. A general consensus in favour of a 12 mile territorial sea and the 

concept of a 200 mile economic zone giving the coastal state exclusive control over living 

and non-living natural resources is now an accepted fact. There is also no longer any 

dispute about the legal continental shelf extending to the end of the continental margin. 

Moreover, many states - whether forced to do so by WSC or not - wilJ try to control 

the conduct of scientific research in their offshore waters, and to lay down standards 

relating to ship-generated marine pollution. Furthermore, even in the absence of a 

ratified treaty, the areas beyond the limits of extended national jurisdiction will continue 

to be accepted as 'common heritage of mankind', which will in turn influence state 

practices. International law is a living discipline which cannot remain unaffected by 

technological, political, economic and sociological changes in the international society. 

However, there is no escaping the fact that the 1982 WSC is not in force yet. The full 

implications of that fact will be discussed later29
, but here it is necessary to analyse the 

impact of land-locked states on the negotiations at UNCLOS III and the resulting 1982 

LOSC. 

29 See 4.4 and 7.2 infra 
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4.2.2 TI-IE ROLE OF LAND-LOCKED STATES 

It is important to bear in mind that the developing land-locked states and the 

geographically disadvantaged states comprised virtually half of the 'Group of 77''30. 

Given that factor, and the increase in newly-independent states after the Second World 

War, it is understandable that there was an increasing reaction against traditional 

international law after 194531
• 

After this year (1945], a number of Asian and African States emerged as independent 

nations and subjects of international law. These States were required to accept the bulk 

of existing international law, largely customary, which had been developed against their 

interests or were ill equipped to accommodate them. The new 'States have reacted 

particularly against the customary international law established before they were 

independent. For example, the law of the sea, which was codified in 1958, is mainly 

based on customs and usages observed by the European maritime powers. The above 

reaction has increased the interest of these States in playing a more intense and direct 

part in the progressive development of universally accepted international law. It is 

emphasized that the diverse political, social and cultural values of these States, together 

with their underdevelopment, will continue to generate attitudes that will certainly 

influence future international relations32
• 

The attitudes adopted by developing (and thus also most land-locked) states towards 

various international issues were influenced by their historical background and the 

problems (mainly economic and social) prevailing in those states. Those included the 

colonial past, the perceived negative impact of traditional international law, their 

preoccupation with national construction, and the perceived disparity in wealth, trade, 

and power between the developed and developing states33
. 

30 See 4.1 supra 

31 See Rem be N SAfrica and the International Law of the Sea Alphen aan den Rijn: Sijthoff & Noordhoff 1980 
8 

32 Rernbe 31 8f) 

33 Rernbe 31 9 
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There was thus a conflict between the national requirements and priorities of the 'new' 

states and the rules of international law (as conceived and applied by developed states). 

This was particularly true in regard to the laws of nationalisation and state succession: 

African States are advocating a reformist attitude in international law generally, as well 

as changes in specific rules. A structural change in the international system, to allow 

their participation in and redistribution of development, is also advocated34
• 

In the process many developing states, rather than adopting a defiant attitude towards 

international law, have advocated international law as a strategy for their protection and 

development35
• Many developing states have provided for the reception of 

international law in their municipal laws36
• In addition, on the international level the 

developing states have in the main supported efforts aimed at the progressive 

development and codification of international law37
• 

To quote Rembe again: 

Four points should be emphasized: Firstly, the attitudes and practices of the African 

States [and thus many land-locked states] depart from traditional international law. 

Secondly, African States do not, however, reject a just system of international law. 

Thirdly, the challenge to traditional rules of international law is not restricted to African 

States only; it is part of a widely shared phenomenon shared among many developing 

countries of Asia and Latin America, although there are certain areas where the African 

contribution is second to none. Lastly, African States have enjoyed a relatively shorter 

period of statehood than their European counterparts, and it will therefore take some 

34 Rembe 31 10 

35 

36 

37 

This is evident from their active participation in the UN and other international organisations, and their 
emphasis on certain rules and principles of international law such as sovereignty, non-aggression, permanent 
sovereignty over natural resources, and nomrntive regulation of international economic relations 

The adoption of international law in the municipal sphere and the acceptance of the principles of the UN 
and the OAU, for example, indicated a willingness to accept rather than reject international law by these 
states 

For example, the creation of the United Nations Special Committee on Principles of International law 

concerning Friendly Relations and Co-operation among States (to examine and rewrite international law) 
represented various areas of emphasis favoured by the developing and land-locked states 



time before they reflect all areas of international law, and before their attitudes 

crystallize into regional unitf8. 
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Specific areas where the developing and land-locked states had an impact on 

international law were in terms of permanent sovereignty over natural resources, the law 

relating to succession of states, and decolonisation39
. 

As far as the law of the sea is concerned, land-locked states are particularly interested 

in the questions of the right to navigate the sea, access to the sea, and access to the 

resources of the sea. Most of these issues have been addressed in particular after the 

First World War in a number of forums40
. 

As far as UNCLOS III - in particular the role of land-locked states - is concerned, the 

Maltese proposal was enthusiastically received, because it focused on development as 

the end product, peaceful uses as being in the interests of all, and the exploitation of 

the resources of the sea as essentially dedicated to the advancement of the 

disadvantaged states. It was further endorsed by the Third Conference of Non-aligned 

Countries held in Lusaka in 1970, with 32 African states participating41
. 

Probably the biggest impact of the land-locked and other geographically disadvantaged 

states had been in the acceptance of the 'common heritage of mankind ' as a general 

principle even before UNCLOS III was convened42
• Even though legal significance of 

38 Rembe 31 12/13 

39 See Rembe 31 13-27 

40 The League of Nations, UNCTAD, and the 1958 Geneva Conference on the Law of the Sea - see Churchill 
RR and Lowe AV Th e Law of the Sea 2nd ed Manchester: Manchester University Press 1988 316, and also 
Anand 1 158 

41 See Buzan 10 141, Rembe 31 41/42 

42 See 4.3.4 infra 
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the 'Declaration of Principles'43 might have been ( or still may be) open to 

interpretation, it embodied an international consensus on a new area44
• 

It is important to note that the impact of land-locked states on the international law of 

the sea and the proceedings at UNCLOS III was particularly effective during the first 

stages of the proceedings45
• However, with every successive meeting of UNCWS III 

the problems facing land-locked states had to take a back seat to the wider issues facing 

the international deep seabed regime46
, and the initial momentum was lost. There 

were various reasons for that fact. 

Firstly, it should be borne in mind that even before the 1958 conference the group of 

land-locked states had already met to discuss their problems to be considered at the 

conference. The Preliminary Conference of Land-locked States was held in February 

1958, and that resulted in a memorandum submitted to the 1958 conference47
• 

In addition, at the 1958 conference the land-locked states as a group were represented 

in a specific forum, namely the Fifth Committee. This meant that at the 1958 

conference the group was the only 'issue-specific' group that had been formed48
. 

other factor that added to the early show of strength at UNCLOS III of the group 

of land-locked states was the fact that it - as a voting bloc - had a potential membership 

43 See 4.3.5 infra 

44 See Buzan 10 141. Rembe 31 55. Should a cynical view be adopted, however, there was no real consensus 
on what the principles were - see 4.3 infra 

45 
See for example the Kampala Declaration 2 May 1974 (NCONF.62/63.). See also Buzan 10 141, Rembe 
31 59, and 4.2.3 infra 

46 See 3.3 supra 

47 
The main reason was that the problems of land-locked states had not been considered by the ILC prior to 
the 1958 conference - see Churchill and Lowe 40 316 

48 See Buzan 10 141, Churchill and Lowe 40 316 
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of nearly 30 states49
• Its voting strength became even more impressive when 

considered in the light of its potential allies. The shelf-locked states50 shared many -

but not all - of the problems faced by land-locked states51
. A second possible ally 

could have been the group of maritime powers, likely to share the objective - although 

for different reasons - of restraining coastal state expansion. 

Against these factors weighed several others. Probably the most important had been 

the fact that at UNCLOS III there was no separate committee or forum to deal with 

questions relating to land-locked states. Issues concerning land-locked (and other 

geographically disadvantaged) states were discussed in each of the conference's three 

main committees. Although the 'Group of 53'52 agreed - in spite of its political, 

economic and geographical diversity - in attempting to obtain confirmation of existing 

navigational rights of land-locked states, transit rights through transit states, access to 

the resources of neighbouring states' exclusive economic zones, and proper recognition 

of their interests in the international seabed regime, it met with mixed success. 

As far as access to the sea for land-locked states was concerned, the OAU 

Declaration53 endorsed the right of access to and from the sea and its inclusion in the 

1982 LOSC. However, the land-locked states met with opposition on that issue from 

49 Buzan 10 141, Dupuy 13 21 

50 20 in all (nine developed and 11 developing states) 

1 •~wu / 
LLJBRARY 

·~ -

51 See Buzan 10 141, Ornrchill and Lowe 40 316/317. Taken together the two groups thus could amount to 
about one-third of the votes in the international community 

52 Land-locked and some geographically disadvantaged states - see Ornrchill and Lowe 40 317 

53 See Rembe 31 145 
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coastal states54
. The incorporation into the 1982 LOSC of a general 'right' of transit55 

was qualified by Articles 125(2}56 and 125(3)57
. 

As far as the legal regime of the high seas was concerned, land-locked states viewed the 

doctrine of freedom of the high seas as having a negative impact on their interests. 

They called for the review of these freedoms in line with the principle of sovereign 

equality of states, modern technological developments, and environmental 

requirements58
. In particular the African (and thus also African land-locked) states 

took an active part in UNCLOS III in advocating the formulation of a satisfactory 

international regime that would take into account modern technological developments 

and meeting the ends of social international justice. 

Concerning navigational rights of land-locked states, the 1982 LOSC provides that the 

ships of all state (whether coastal or land-locked) have the right of innocent passage 

in the territorial sea and in the waters beyond59
. 

As far as the resources of the high seas and other economic activities were concerned, 

it should be noted that most land-locked states had no large-scale and developed fishing 

industries. They thus advocated the internationalisation of the resources of the high 

seas, thus eliminating the laissez faire system allowed for under the 1958 Geneva 

Conventions60
. 

54 Rernbe 31 145 

55 Article 125(1) of the 1982 LOSC 

56 
Concerning the terms and modalities of freedom of transit to be agreed between land-locked states and 
transit states through bilateral, sub-regional or regional agreements 

57 
Concerning the infringement of the 'legitimate interests' of transit states 

58 Rembe 31 165 

59 
Articles 17, 38(1), 52(1), 53(2), 58(1), 87 and 90 of the 1982 LOSC. It should be noted that there are in 
fact seven land-locked states with merchant fleets: Austria, Bolivia, Czechoslovakia, Hungary, Paraguay, 
Switzerland and Uganda - see Churchill and Lowe 40 317 

60 Rernbe 31 169 
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Article 87 of the 1982 LOSC provides that the freedoms of the high seas may be 

exercised by all states, whether coastal or land-locked. This means that land-locked 

states have access to and may exploit the resources of the sea, whether living or 

non-living61
. 

As far as marine scientific research and the transfer of technology was concerned, there 

were proposals by the 'Group of 77', opposing one tabled by the maritime states and 

cosponsored by a number of African land-locked states. While the former put all 

scientific research in the international area under the direct and effective control of the 

Authority, the latter stressed that little attention was given in the proposal to the 

interests of land-locked and geographically disadvantaged states62
• In terms of transfer 

of technology, the demands of land-locked states similarly took a back seat to those of 

coastal states. 

The 1982 LOSC offers land-locked states less guarantee of active participation in and 

benefit from the international seabed regime than they sought. On marine scientific 

research, it only provides that third states and international organisations undertaking 

research in the exclusive economic zone of a coastal should notify neighbouring 

land-locked states of that project, and offers them an opportunity to participate in the 

project 'whenever feasible '63
• On seabed mining, it does provide for the special 

representation of land-locked (and geographically disadvantaged) states on the 

Council64
, but it does not contain any special provisions as far as land-locked states' 

right to seabed mining is concerning. It does, however, provide specifically for 

61 See Olurchil1 and Lowe 40 318/319 

62 Rembe 31 181 

63 Article 254 of the 1982 LOSC 

64 Article 161(1)(d) of the 1982 LOSC 
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developing land-locked states m several articles, inter alia Articles 14865
, 15266 and 

160(2)(k)67
. 

As far as the rights and duties of land-locked states over the resources of the exclusive 

economic zone were concerned, these states felt that 'a significant number of 

land-locked States and other geographically disadvantaged States bad not been 

independent when treaties and other conventions were negotiated on their behalf by 

colonial Powers, and their interests had been completely ignored', and that the history 

of the continental shelf had begun only in the 1940's'68
• However, proposals from 

land-locked states claiming a right to all living and non-living resources (which would 

include the continental shelf) met with stiff opposition (particularly from African coastal 

states)69
• 

The end result was that the rights accorded to land-locked states under the 1982 LOSC 

are subject to the modalities being worked out regionally or. bilaterally70
• At least, 

however, Articles 69(1) and 70(1) provide that land-locked states have the right to 

participate 'on an equitable basis' in the exploitation of 'an appropriate part of the 

surplus of the living resources of the exclusive economic zones of coastal States of the 

same subregion or region'71
• 

65 
Guiding principles as far as Part XI is concerned 

66 
Special consideration for developing land-locked states by the Authority 

67 
Special consideration by the Assembly of problems 'of a general nature in connection with activities in the 
Area arising in particular for developing States .... particularly for land-locked ... States' 

68 Rembe 31 147 

69 
See Rembe 31 149 

70 
See Articles 69(2) and 70(3) of the 1982 LOSC 

71 
Articles 69(1) and 70(1) of the 1982 LOSC, and see further 01Urchill and Lowe 4{) 320/321 
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As far as the breadth and delimitation of the exclusive economic zone was concerned, 

the Yaounde Conclusionsn and the proposals submitted by land-locked states to 

UNCLOS III did not provide any limit for the breadth of the exclusive economic zone. 

'However, the land-locked States spoke in the plenary session and in the Second 

Committee in favour of a 200-mile economic zone'73
• 

Although it has been noted before that many coastal states have already claimed 

200-mile exclusive economic zones or fishing zones, there appears as yet to be no 

agreements providing for the access of land-locked states to such zones74
. 

As far as the preseJVation of the marine environment was concerned, the developing 

states stressed that certain international measures and standards could not be 

implemented because of their low level of technology, and thus demanded a double 

standard that discriminated in their favour. The emphasis was on regional and 

international cooperation in that field75
• 

The African land-locked states in particular have advocated a regional approach in the 

management of the resources of the seas. A regional approach is particularly desirable 

for land-locked states, because it can vest in the region (rather than only in the coastal 

states) certain important issues like access to the sea and sharing in the resources of the 

sea within the jurisdiction of coastal states. 

The concept of the economic zone was significantly articulated and advanced as a 

regional concept, although its beneficiaries are mostly the coastal States. Whereas an 

exclusive economic zone for coastal States is almost a fait accompli, there is still a place 

72 See Rembe 31 151 

73 Rembe 31 151 

74 See Ornrchill and Lowe 40 322 

75 Rembe 31 178 



for regional co-operation and organization in the exploitation and management of those 

resources, including an equitable distribution of revenues76
• 
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In conclusion, land-locked states probably enjoyed a higher profile than ever before in 

international law-making. However, the UNCLOS III negotiations also highlighted 

(probably for the first time) the major differences between developing land-locked and 

coastal states. 

4.2.3 CONCLUSION 

Even though land-locked states may in the final analysis have had less impact on the 

negotiations at UNCLOS III than they would have hoped for, the following is important 

to keep in mind: 

... the participation of a State in any treaty-making process has political and legal values 

which are important even if the treaty does not come into force, or the State does not 

sign or ratify it. States participate in negotiations in good faith; by the same token it is 

reasonable and logical to expect compliant behaviour from those States, to act in 

conformity, and not to frustrate, the emerging Convention or State practice that is 

consistent with itn. 

The reasons for the initial optimism about the negotiating strength of land-locked states 

at UNCLOS III (their preVIous track record at the 1958 conference, their various 

potential opportunities for bloc support, and voting strength because of relatively 

straightforward issues) have been discussed before78
• However, the mere fact they did 

not achieve all they had hoped for indicates that they also faced serious weaknesses as 

a negotiating group. 

76 
Rembe 31 187. See also Buzan 10 141 

77 
Rembe 31 200/201 

78 
See 4.2.2 supra 
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Thus, although the group of land-locked states played an active role in various aspects 

of UNCLOS III, its strength as a negotiating unit was hampered by a number of factors. 

In the first place the membership policy of the group of land-locked and geographically 

disadvantaged states placed it in a very ambivalent position to the 'Group of 77'. At the 

start of UNCLOS III it was expected that the latter group would play an important role 

in the proceedings, but to some extent the alliance between the land-locked states and 

the geographically disadvantaged states ( at the same time members of the 'Group of 77') 

divided the 'Group of 77' along geographical lines ( especially as far as the developing 

coastal states were concerned), and therefore they could not rely on the 'Group of 77' 

support in several crucial areas of the negotiations79
. 

In the second place, even on the assumption that the 'Group of 77' would not have been 

able to agree on unified positions in support of developing land-locked (and 

geographically disadvantaged) states, their alliance with the developed land-locked states 

was politically misguided. Firstly, it gave the impression that they were willing to derive 

advantages in the law of the sea even if that meant undermining solidarity among the 

developing states in the process. Secondly, it opened developing land-locked states to 

the accusation that they were prepared to accept the benefits of membership within the 

'Group of 77' while seeking to avoid the burdens of such membership80. 

In the third place, the credibility of the developing land-locked and geographically 

disadvantaged states was weakened by their link with their developed counterparts, and 

the resulting damage limited the efficacy of the former group throughout UNCWS 

11181
. In particular, because nearly all of the developing land-locked states were among 

the poorest and least technically capable states in the world, many of them were 

vulnerable to pressure from their neighbours and from regional groups. Because they 

79 For a full discussion. see V asciannie 16 16/17 

80 Vasciannie 16 17 

81 'The Group of 77 has been an important force in international relations largely because its members have 
made special efforts to minimize their economic and political differences in their negotiations with 
developed States. The attitude taken by the LLGDS paid little regard to this fact, and may well encourage 
division among developing States in the future' - Vasciannie 16 18 
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were frequently the weakest members of regional groups ( and since any implementation 

of rights for land-locked states - in particular transit rights - would require local and 

regional cooperation) they were disinclined to move too much in conflict with majority 

regional interests82
. 

A fourth weakness of the land-locked states concerned the extent to which the group 

was perceived to be a united force on various issues in the law of the sea. As a 

negotiating unit, it had to be associated with the group of geographically disadvantaged 

states to potentially prevent the adoption of an agreed text at the end of UNCWS 

11183_ 

In the fifth place, the most fundamental weakness of the group of land-locked and 

geographically disadvantaged states derived from the fact that most of its members 

relied almost exclusively on the UNCLOS III negotiations for the solutions to their 

maritime problems: 

'More specifically, while it was open to coastal States to implement unilateral measures 

with respect to various issues in the law of the sea, this option was clearly not available 

to the land-locked States ... Indeed, the weakness of the [laud-locked states] in this area 

was increasingly highlighted as the UNCLOS III proceeded, for, at various stages in the 

negotiations, several coastal States took steps to implement unilateral legislation on the 

EEZ. In the face of such action, States without coastlines or with only narrow outlets 

to the sea could respond only by issuing verbal protests and pleas for restraint on the 

part of their coastal adversaries'84
. 

Thus, the land-locked states by definition had no unilateral options whatever in relation 

to any of the law of the sea issues, and therefore had very little to fall back on should 

the negotiations turn against their interests. This made them wholly dependent upon 

82 Buzan 10 142 

83 Vasciannie 16 18 

84 Vasciannie 16 19 
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the success of the negotiations to protect their share of the 'common heritage of 

mankind ' from unilateral expropriation by coastal states85
• 

The rights of land-locked states are now entrenched in the 1982 LOSC86
. Yet it is also 

true to say that the rights of land-locked states enjoyed a much higher profile at the 

start rather than at the conclusion of the proceedings of UNCLOS III. Paradoxically, 

in the intervening years after the 1982 LOSC, these states (particularly developing 

land-locked states) have enjoyed a much higher profile than before (mainly through 

economic considerations), and it is possible that their problems may enjoy more 

attention in the future than ever before. 

4.3 TI-IE COMMON HERITAGE OF MANKIND 

4.3.1 INTRODUCTION 

New law is taking the place of old dogmas. The sea is no longer a mere navigation 

route, a recreation centre or a dumping ground. It is the last phase of man's expansion 

on earth and must become an area of co-operation for orderly, progressive world 

development in which all will share equally and equitably87
• 

The background to UNCLOS III and the subsequent 1982 LOSC included the 

fundamental changes and developments that had taken place in relation to the oceans, 

technology, economics, strategics and politics after the Second World War. These 

developments, fundamental and rapid, created such a need for total changes and 

re-evaluations that they could almost be described as revolutionary. Over the past three 

decades, the gap between the increasing importance and changed uses of the oceans and 

85 Buzan 10 142 

86 See 5.1 infra 

87 Anand 7 219 
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the ocean floor on the one hand, and established rules and principles of international 

law and foreign policy on the other, has become virtually unbridgeable. 

Here it is necessary to briefly examme the concept of the 'common heritage of 

mankind', try to determine the influence it exercised during the deliberations of 

UNCLOS III, and pose a few questions as to its future role in international law and 

international law-making treaties. 

4.3.2 DEFINITION AND APPROACHES 

The concept of 'common heritage of mankind', which first became prominent in the 

1970s in relation to the resources of the deep seabed, originated in the long-familiar 

legal notion of res communis: a thing which is naturally common property and is 

incapable of being appropriated by any person88
. 

In traditional international law, res communis implied that every state had equal rights 

of use in the thing concerned, unregulated by other states (for example in fishing or 

navigation on the high seas). The 'common heritage of mankind' goes one step further: 

what may be used by all should be regulated by all. Whatever is the common heritage 

of mankind should be subject to the wishes of the international community as a whole 

through the UN or some regulatory body established specially for that purpose89
• 

The 1970 UN General Assembly Resolution 2749 (XXV) 'Declaration of Principles 

Governing the Sea-bed and the Ocean Floor, and the Subsoil thereof, beyond the Limits 

of National Jurisdiction'90 proclaimed the seabed and its resources the 'common 

heritage of mankind' and not subject to sovereignty or sovereign rights. The declaration 

called for regulation of all activities in the area by an international regime 'for the 

88 See Rembe 31 50 

9 Ott D H Public In ternational Law in the Modem World 1987 126, Rembe 31 52 

90 See 4.3.4 infra 
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benefit of mankind as a whole, irrespective of the geographical location of all states, 

whether land-locked or coastal, and taking into particular consideration the interests and 

needs of the developing countries'91
. 

According to certain writers92 the concept of the 'common heritage of mankind' 

represented the cornerstone of the evolving law of the sea, as well as progressive 

development of international law. However, much uncertainty surrounded the definition 

of the principle: 

The meaning and content of this principle, as well as its legal significance, is a subject 

of controver~. Although no views have been expressed opposing the fundamental ideas 

and aspirations reflected by the concept of common heritage of mankind, differing 

interpretations have, however, emptied it of its original meaning93
• 

What that 'original meaning' was is still shrouded in mystery after all these years. 

Certain writers94 have attempted to give a philosophical content to the principle: 

91 

The basic philosophy of the concept is not only harmonistic; it is also prospectivist and 

strategist. The notion of mankind has a twofold meaning: 

- it is transpatial, in that it regroups all contemporaries irrespective of the location of their 

establishment: 

- its scope is transtemporal, because mankind does not include only today's peoples, but also 

those who will come. Mankind thinks beyond the living95
. 

Ott 89 233. See also the Preamble to the North Atlantic Treaty between Belgium, Canada, Denmark, 
France, Iceland, Italy, Luxembourg, the Netherlands, Norway, Portugal. the UK and the US: Washington, 
4 April 1949 - Grenville J A S and Wasserstein B The Major lntemaJional Treaties Since 1945 London: 
Methuen 1987 lCX> 

92 See Rembe 31 49/50 

93 
Rembe 31 50. See also Anand 1 178 

94 

95 

See Dupuy R-J 'The Notion of Common Heritage of Mankind Applied to the Seabed' in TT1e New L aw of 
the Sea edited by Rozakis CL and Stephanou CA An1sterdarn: North-Holland 1983 199-204 

Dupuy 94 201. He argues that the transpatial character of the concept is based on universalism (common 
ownership, non-discrimination, and participation), while the transtemporal character revolves around the 
managers of the 'common heritage' and the accountability of the managers - see Dupuy 94 201-207 
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Anand96 sums up the concept as having to embody the following principles: 

inappropriability and indivisibility of the seabed beyond national jurisdiction, 

international regulation of the exploration and exploitation activities of that common 

property, equitable distribution of benefits among all states irrespective of their 

geographical location, freedom of access, use, and navigation, use of the seabed only for 

peaceful purposes, and international cooperation97
• 

However cynical one may be as to the content of the principle of the 'common heritage 

of mankind', there is no denying that it expressed the deep-seated sentiments of the 

developing states at the time that they should be allowed to share in the resources of 

the sea. With hindsight it may be argued that instead of frantically trying to justify the 

'common heritage of mankind' as a general principle, it should merely have been 

accepted as expressing the sentiments of the developing states regarding the resources 

of the deep seabed, and be left at that. On the other hand, it may also be said that the 

extensive discussion surrounding the concept was needed to jolt the major maritime 

powers into accepting the needs (not only material, but also psychological) of the 

developing states to be accepted as full members of the world community, and that 

acceptance of the principle 'legitimised' those states as full members of the international 

community of states. 

Furthermore, the principle has now been taken up into the 1982 LOSC - see inter alia 

the Preamble as well as Articles 125(1 )98
, 13699 and 140100

. At the same time, it is 

significant to note that nowhere in the convention a defintion of the 'common heritage 

of mankind' is offered. 

96 See Anand 1 212 

97 

98 

99 

However, the same author quotes Gide) as saying (on the res communi.s debate) that '[t]his controversy 
turns on Latin expressions the proper meaning of which in Roman law has incidentally been distorted and 
should be disregarded as entirely futile and artificial ' - see Anand 1 178 

Concerning the right of access to and from the sea and freedom of transit for land-locked states 

'The Area and its resources are the common heritage of mankind.' 

100 
With the heading 'Benefit of mankind' 
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At the time of the UNCLOS III negotiations there were different approaches to the 

concept of the 'common heritage of mankind' . In the first place, there were the 

'realists' who insisted on the primacy of autonomous territorial units (states) as the only 

hope for holding total chaos and disintegration at bay - each state pursuing its own 

interests and to that end maximising its own power. The realists pointed out that there 

are many examples (the Korean War and the Congo, for example) in support of their 

theory101
• 

Another viewpoint - the 'Grotian conception' of international society - maintained that 

states by recognising each other as sovereign equals constitute a society with mutual 

rights and obligations: some (but by no means all) of which are embodied in 

international law. Thus states might in general conform 'to some common standards 

in the dealings with one another ... out of a certain self-respect, ( and] ... entities created 

to reflect honourable and respectable conceptions of what is the common good for a 

human group'102
• 

Marxism was another tradition in thinking about world politics which - while challenging 

the underlying assumptions of the previous two schools - was in its implications equally 

inimical to the notion that the LOSC could make a reality of the 'common heritage of 

mankind'103
. The USSR was soon to recognise that the transition from capitalism to 

socialism would be protracted and that during that time the two worlds would have to 

lOl Ogley 2 31-32 

102 Ogley 2 33 

103 For Marxists, classes and not states are the fundan1ental units of world politics. The state is a bourgeois 
institution and cannot claim to speak for its people. The proletariat shall inherit the earth, and by means 
of a violent overthrow of such bourgeois governments 
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co-exist104
• However, the rapid transformation that has taken place in the Eastern bloc 

states during the past two years has changed it to a large extent. 

A fourth approach was that of the 'world federalists' . However, they did not see a 

seabed authority or even a whole complex of ocean space institutions as constituting a 

world government, but they could see it (if appropriately constituted and authorised) as 

filling a power vacuum which - for technical reasons - states had hitherto permitted to 

exist, and thereby acquiring some of the power and legitimacy that a world government 

would need. The federalists saw no contradiction in states declaring some of the earth's 

resources the 'common heritage of mankind': it was rather an opportunity to create an 

agent for mankind and to give it the powers it needs on mankind's behalf. However, 

this theory strongly opposes the disposition of most states to retain - in practice if not 

in theory - the maximum freedom of action. 

Another theory was that of functionalism. The core of the functional analysis is that 

loyalties are given to the institutions that best appear to meet human needs (notably 

economic and social needs)105
. However, seabed mining in the 'common heritage of 

mankind' cannot be either totally internationalised ( as the federalists might hope) or 

totally depoliticised ( as the functionalists would be tempted to assume). According to 

Ogley, gradualism argues that - to be a significant international actor - an international 

organisation has to be both technically competent and politically balanced, and that the 

decisions to endow it with important powers must be 'reversible'106
• International 

cooperation governed by the principle of 'reversibility' would permit states to rethink 

104 
The Soviet theorists have depicted a three-fold division of the world into socio-economic systems or camps 
(each with its own group of progressive forces): the international working class in the capitalist world, the 
national liberation movement in the developing states and the socialist bloc itself. Since existing 
governments in developing states could in most cases not be identified with national liberation movements, 
and Western governments were (in Marxist eyes) even further from representing the international working 
class, this concept of world politics hardly made it easier to imagine fashioning an agent for 'mankind' out 
of existing states as now constituted 

105 The functionalist, for example, would ask whether the Authority has adequate and direct representation of 
the main interest groups such as ocean miners, consumers, land-based producers and environmentalists, and 
whether it has got the expertise to work out compromises so efficient and so balanced that none will be 
tempted to reject them in favour of unilateral national action 

106 Ogley 2 33 
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their positions: gradualism relies not on by-passing foreign offices but on developing 

habits of cooperation among them 107
• 

Ogley puts it thus: 

4.3.3 

The 'common heritage of mankind' as applied to the sea-bed is thus an idea on the 

borderline between dream and reality. It is novel, and would be ruled out of court by 

realists or, as conceivably capable of emerging from the world's existing political and 

economic structure by Marxists. Its very resonance conjures a vision akin to that of the 

world federalists, which may both have aroused expectations and nursed suspicions; yet 

other less implausible modes of putting it into effect are feasible. It does not have to 

be seen as generating a powerful international authority, only an effective one. It is 

indeed a task and an opportunity that cries out for international collaboration and 

institutional inventiveness; but such collaboration might have the most lasting political 

effects if, rather than insisting on devising something that from the start would be as 

perfect a realisation of the concept as possible, it concentrated rather on building 

flexibility, review and adjustment so pervasively into the initial embodiment of the idea, 

that none could see themselves as being asked to commit themselves to what they might 

fear would prove an 'irretrievable error' '~. 

HISTORY AND ORIGINS OF THE CO CEPT OF THE 'COMMON 

HERITAGE OF MANKIND' 

In 1872 the survey ship HM Challenger explored the deep seabed of the Pacific Ocean 

for four years. It located and extracted samples of manganese nodules. About 30 years 

later another ship, the Albatross, ascertained that those nodules covered an extensive 

area of the Pacific109
• These discoveries first made the international community aware 

of the economic potential of the deep ocean floor. 'However, given the state of 

107 Accordingly, there is more chance of realising the 'common heritage of mankind' thn;>ugh arrangements that 
are tentative in character and do not - in themselves - imply an irreversible commitment to a given set of 
norms, institutions or procedures 

108 Ogley 2 42 

109 See Vasciannie 16 140 
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technology and the inaccessibility of these resources, questions concerning the legal 

status of the deep sea-bed and entitlement to its resources were hardly regarded as 

pressing at the turn of the century'110
. 

In the first half of the 20th century there were two main schools of thought on the 

seabed and subsoil thereof. The first maintained that states were deemed to be equally 

entitled to exploit the resources, and exclusive rights to seabed areas could be obtained 

only by virtue of prescription or the acquiescence of states. The second school of 

thought maintained that the seabed and subsoil should be regarded as res nullius and 

thus capable of effective occupation. According to that view, occupation ( as the basis 

for title) did not require the consent of other states, but to be valid it was not to result 

in any unreasonable interference with the traditional freedoms of the high seas111
• 

The Truman Proclamation of 28 September 1945112 heralded a new era as far as the 

continental shelf was concerned. By virtue of the proclamation the US claimed 

jurisdiction and control over the natural resources of the seabed and subsoil of the high 

seas (but contiguous to its coasts). However, it emphasised that there would be no 

interference with the traditional freedoms associated with the superjacent waters113
. 

The Truman Proclamation was followed in rapid succession by simi1ar114 or more 

extensive115 claims116
• 

uo Vasciannie 16 140 

l1l Vasciannie 16 81 

11' - See 2.6.2.4 supra 

113 Sinjela 17 238, Vasciannie 16 82 

ll
4 The UK, Saudi Arabia and the Persian Gulf Sheikdoms 

115 Mexico, Argentina, Chile and Ecuador 

ll
6 See Hjertonsson K The New Law of the Sea Leiden: A. W. Sijthoff 1973 21-23, Sinjela 17 238, Vasciannie 

16 82/83 
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In 1949 the ILC considered inter alia the legal status of the continental shelf and its 

superjacent waters. The outcome of its deliberations - a set of 'Draft Articles on the 

Continental Shelf - was eventually incorporated into the 1958 Geneva Convention on 

the Continental Shelf 17
. The general consensus (later incorporated into the 

convention as Article 2) was that coastal states were not dependent on occupation or 

proclamation of the areas, and sovereign rights of exploration and exploitation were 

exclusive in the sense that if the coastal state chose not to utilise them, no other state 

could do so without express consent of the coastal state. 

The emergence of the continental shelf doctrine brought the issue of the legal status of 

the deep seabed into sharper focus. Although there were divergent views on the issue, 

no state contended that deep seabed areas could be appropriated. In general, none of 

the 1958 Geneva Conventions contained detailed rules on the legal regime of the deep 

seabed beyond national jurisdiction118
• 

The 1958 Geneva Conventions were never generally accepted by all nations. Most of 

the newly independent Asian, African and Latin-American states failed to ratify these 

conventions119
, which they criticised as inimical to their interests. Since then, under 

the current of the principle of self-determination, many new nations acquired 

independence and emerged as fully-fledged members of the international society. 

Realising the effectiveness of concerted action, the developing states organised 

themselves into the so-called 'Group of 77' (in fact containing more than 120 members 

at present). 

Apart from that change in the geography of international law ( and the need of the 

expanding new society to change and readjust the law according to the preponderant 

interests of the changing society), the developing technology upset the balance arrived 

at at the 1958 Geneva Conference. Conventional fishing was transformed, and the 

117 See 2.6.2.4 supra 

118 Vasciannie 16 140/141 

119 Anand 27 194 
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advanced fishing technology of a few states - a computer-run industry making use of 

sonars, helicopters and even satellites for spotting fish, automatic gutting machines and 

deep-freezing at sea - further upset the balance between fishing fleets of the developed 

distant-water fishing states and the poorly-equipped sail-boats of coastal states. 

So-called 'vacuum-cleaner' fleets of less than half a dozen states were indulging in 

massive over-fishing, taking away half of the total catch of fish and thereby threatening 

the already inadequate protein and foreign exchange resources of the developing states. 

Although some members of the ILC120 and some delegates at the earlier Geneva 

conferences121 did warn of the dangers of limitless expansion of the shelf regime under 

the vague and flexible definition in Article 1 of the 1958 Geneva Convention on the 

Continental Shelr122
, it was generally believed that it would not be possible to exploit 

the natural resources beyond 200 metres depth 'for a long time to come'123
• Contrary 

to these expectations, technology soon made it feasible to exploit the vast resources of 

the seabed - especially oil and gas - at depths beyond 200 metres of the geological shelf 

or even beyond the continental margin (which extended to a depth of 2 500 metres). 

It also became clear that beyond the continental margin there lay intensive deposits of 

incalculable manganese nodules, rich in metals that are essential for a modern industrial 

economy. 

In the years following its establishment in 1960 the Intergovernmental Oceanographic 

Commission (IOC) highlighted the need for greater scientific knowledge in the deep 

seabed area, and in 1965 the US urged General Assembly Committee Two to consider 

the role which the UN could play in harnessing the minerals on the ocean floor. In 

addition, in 1966 ECOSOC requested the Secretary-General of the UN to undertake a 

120 See Anand 27 195 

121 Ibid 

122 See 2.6.24 supra 

123 Anand 27 195, and see also Prescott 5 57 
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survey of the state of knowledge of resources of the sea (mineral as well as food, but 

excluding fish) beyond the continental shelf124. 

Looking at the seabed beyond the limits of national jurisdiction, Arvid Pardo in his 

well-known speech of 1 November 1967 before the First Committee pointed to the 

strategic importance of the area, and warned that some states might be tempted 'to use 

their technological competence to achieve near-unbreakable world dominance through 

predominant control over the seabed and the ocean floor' 125
• He suggested that 

'claims to sovereignty over the seabed and ocean floor beyond present national 

jurisdiction ... should be frozen until a clear definition of the continental shelf is 

formulated', and acceptance of this area as 'common heritage of mankind' to be used 

for peaceful purposes and its resources 'exploited primarily in the interests of mankind, 

and with particular regard to the needs of the poor countries'126
. 

As regards the 'common heritage of mankind' objective, certain factors combined to give 

the proposal considerable political significance right from the start. In the first place, 

because it was made by a state not patently involved in superpower relations, it was free 

from the suspicion generally accorded to East-West proposals. Secondly, developing 

states' solidarity and numerical support for Pardo's proposal were generated both by 

Malta's status as a developing state and by the emphasis in the proposal on the benefits 

for developing states. Thirdly, its timing was ideal because it coincided with growing 

scientific awareness about seabed deposits and yet seemingly came as a complete 

surprise to the major maritime powers. Finally, the initial proposal was so carefully 

worded that - although the main thrust towards the internationalisation of the seabed 

was evident - it was clear that the modalities would have to be settled through 

agreement among a wide cross-section of states127
. 

124 As part of the mandate the Secretary-General was expected to identify resources which could be exploited 
economically, particularly for the benefi t of developing states - see Vasciannie 16 141 

125 Anand 27 195 

126 Ibid 

127 Vasciannie 16 144 
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Pardo's internationalist approach was almost universally welcomed, and the General 

Assembly responded by establishing the Seabed Committee. This committee became 

for nearly five years (1968 to 1973) the most important forum for preliminary 

negotiations on a new law of the sea. However, an atmosphere of confrontation soon 

emerged between the developing states ( expecting and demanding a share in the 

new-found riches of the seabed) on the one hand, and the developed maritime powers 

(with latent technological capability to exploit and acquire those riches) on the other 

hand. Although nobody had by then developed the technology to recover or smelt the 

manganese nodules, there was a fear among the developing states that the 

technologically advanced states would soon develop such technology and then quickly 

exploit the wealth of the seabed leaving nothing for the latecomers. In 1968 - on the 

suggestion of the Seabed Committee and over the strong objections of the 

technologically advanced states - the General Assembly adopted a 'moratorium 

resolution'128 which expressed the conviction that exploitation of the seabed resources 

must 'be carried out under an international regime including appropriate international 

machinery'129
• 

This development was followed in 1970 by the acceptence in a General Assembly 

resolution of the principle of the 'common heritage of mankind'130
. 

128 . General Assembly Resolution 2574D (XXXXIII). See also 3.2.6.4 supra 

129 Until such a regime was established, it declared that: 

(a) States and persons, physical or juridical, are bound to refrain from all act ivities of exploitation of 
the resources of the seabed and ocean floor, and the subsoil thereof, beyond the limits of national 
jurisdiction: 

(b) No claim to any part of that area or its resources shall be recognised. 

130 Se 4 - 4 · :fr e ·-'· m a 
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4.3.4 THE 'COMMON HERITAGE OF MANKIND' 

On 17 December 1970 the General Assembly adopted the 'Declaration of Principles 

Governing the Sea-bed and Ocean Floor, and the Subsoil thereof, beyond the Limits of 

National Jurisdiction' which declared inter alia that the seabed beyond national 

jurisdiction was not subject to national appropriation or sovereignty but was 'the 

common heritage of mankind'; that it should be 'exploited for the benefit of mankind 

as a whole, and take into particular consideration the interests and needs of the 

developing countries'; and 'that a regime applying to the area, including international 

machinery, shall be established ... for the orderly and safe development and rational 

management of the area and its resources and ensure equitable sharing by states in the 

benefits therefrom'131
. 

Article 7 of the declaration read: 

The exploration of the Area and the exploitation of its resources shall be carried out for 

the benefit of mankind as a whole, irrespective of the geographical location of States, 

whether land-locked or coastal, and taking into particular consideration the interests and 

needs of the developing countries. 

It may be argued that the 'Declaration of Principles', adopted (without opposition) by 

a large majority of the UN members at the time, laid the basis for the development in 

customary international law of the principle that deep seabed mining should be subject 

to international regulation, a principle that was strengthened by the emergence of a 

consensus in its favour during the negotiations on the new convention. Whatever the 

case may be, the principle was repeatedly affirmed in the negotiating texts at UNCWS 

111132 and explicitly incorporated into Part XI of the 1982 LOSC133
• 

131 General Assembly Resolution 2749 D (XXV). See also Anand 27 196-7, Vasciannie 16 145, and 3.2.6.6 
supra 

132 Se 3 ~ e .:, supra 

133 See for example Articles 140(1) ('Benefit of mankind'), 148 ('Participation of developing States in activities 
in the Area'), and 160(2)(k) (consideration of problems of land-locked and geographically disadvantaged 
states in the Area) of the 1982 LOSC 
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The principle of an international regime was seen by many to present an opportunity 

for moving international law much further along the road to a supranational system in 

which the interests of the individual states would be subordinated to the will of the 

international community, in the process promoting a fairer international economic 

order134
• 

How far resolutions - such as the 'Declaration of Principles' - of the General Assembly 

are binding on states and declare the law is a moot question135
• While the maritime 

powers generally denied any legal force to the declaration, the developing Asian, 

Afrjcan and Latin American states criticised the 1958 Crl?neva Conventions which, they 

felt, had jeopardised their economic development. The practical application of the four 

Geneva Conventions, it was pointed out, brought to light their gaps, deficiencies and 

imprecisions. While participating in the development of a common law for the 

exploration and exploitation of the deep seabed and its resources, the new developing 

states wanted to revise the old maritime law which had been developed by a few 

maritime powers to protect their interests in a very different age and which needed total 

revision and recasting. Besides the opportunity it would give to many of those states 

(who had not participated in the 1958 conference) to review the law and participate in 

its codification, they would be able 'to analyse, question and remould, destroy if need 

be, and create a new, equitable, and rational regime for the world's oceans and the deep 

ocean'136
• Most of the developing states contended that the problems relating to the 

territorial waters, contiguous zone, the continental shelf, superjacent waters and the high 

seas were all linked together juridically, and no one 'problem should be considered in 

vacuo - that is, to the exclusion of others, however expedient it seems at the moment 

to do so'137
. 

134 Ott 89 233 

135 
See 1.2.4 supra for a full discussion 

136 
Anand 27 197 

137 Ibid 
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After the 1970 General Assembly resolution to convene the 1973 conference, the 

developing states continued to emphasise the need for a conference 'broad in scope' and 

warned against 'artificially' isolating 'narrow and specific topics' and 'running the risk 

of confining the discussion to incomplete concepts' 138
• In accordance with this approach, 

the 'Group of 77' introduced a very comprehensive list of subjects and issues relating 

to the law of the sea to be submitted to the conference. Some of the land-locked and 

shelf-locked states and some maritime powers - not satisfied with the list on the ground 

that it failed to emphasise their special problems - submitted amendments to the list. 

During this period there was thus a trend towards wider national jurisdictions, a 

stretching of the old continental shelf jurisdiction ( especially after the discovery of oil 

and undersea hydrocarbons as well as the effect of the N01th Sea Continental Shelf 

cases)139
, mid-ocean archipelagic claims ( especially those of the Philippines, Indonesia, 

Fiji and Mauritius, with a lot of support from the 'Group of 77'), passage through 

straits, and transit through archipelagic waters. 

The 'common heritage of mankind' became a rallying cry. Constant reiteration of the 

principle symbolised 'the hopes and needs of the developing countries, which could 

legitimately expect to share in the benefits to be obtained from the exploitation of the 

resources' of the deep seabed. 'These benefits', they hoped, 'would help to dissipate the 

harsh inequalities between the developed and the developing countries'140
• To the 

criticism of the sceptics that it was a novel concept, 'a neologism' without any specific 

legal content, which 'meant different things to different people', the chairman of the 

Seabed Committee (Amersinghe of Sri Lanka) said: 

There are, we realise, many who are alarmed by what they consider to be the 

formulation of a novel concept hitherto unknown, but the traditional legal concepts are 

138 Anand 27 198 

139 See 2.6.3 supra 

140 Anand 27 198, Sebenius J K Negotia!ing the Law of the Sea Cambridge, Massachusetts: Harvard Universi ty 
Press 1984 8 



not, we feel, applicable to this unique area and its resources. If the area and its 

resources are to be saved from competitive exploitation restricted necessarily to those 

with financial resources and the technological power to exploit them - it is necessary for 

us to abandon those traditional concepts and evolve a new concept141
• 
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Refuting the criticism that the 'common heritage of mankind' was not an established 

term of international law, the Norwegian Ambassador, Hambro, said: 

That may be, but the problems with which we are confronted are novel and the solutions 

we must offer in this area in order to establish international justice and maintain 

international peace can hardly be found in the bookshelves of international law libraries. 

We must not be afraid of new concepts or of new terms to explain them. New words 

are needed for new concepts142
• 

Therefore, while the maritime powers remained sceptical about the meaning and 

content of the concept of 'common heritage of mankind' which - they thought - was no 

legal principle but merely embodied a moral commitment, the developing states insisted 

that it was the new consensus which had replaced the outmoded freedom of the seas. 

4.3.5 CONCLUSION 

It has already been noted that the principle of 'common heritage of mankind' was 

carried over into the 1982 LOSC143
. However, certain difficulties in that regard must 

be borne in mind. In the first place, it is questionable whether the principle can be 

regarded as applicable to states not parties to the LOSC144
. As far as the purely 

conventional concepts of the LOSC are concerned, it might not be possible to impose 

these on any state not party to it except insofar as such concepts may be regarded as 

141 Anand 27 203 

142 Anand 27 203-204. Rembe 31 53-54 

143 Se 4"' 2 e ·-'· supra 

144 See 3.3.14 supra 
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declaratory of international law and thus binding. However, Part X1 (which relates 

exclusively to the Area) is controversial and innovative in character and as such will 

probably only apply to states parties to the LOSC. 

Secondly, there is the question of ratification of the LOSC. It is still uncertain when 

( or, as some cynics say, indeed if) the required 60 ratifications will be obtained. 

Dibb145 points out that it is not inconceivable that all such ratifying states might 

belong to the 'Group of 77' or were 'largely made up of land-locked or othetwise 

geographically-disadvantaged states'146
. This type of scenario may not only create almost 

insurmountable practical and administrative difficulties in enforcing the principles of the 

WSC, but may also in the process lead to discrediting of the LOSC in the eyes of 

non-participating states of other groupings. In order to be effective, decisions made and 

rules relating to the Area should be seen as being representative of mankind as a whole. 

At present this is not the case yet. 

In the third place, some writers147 argue that discrediting of the principles of the 

WSC may lead to an uncontrolled scramble for the resources of the seabed and 

possibly even a war between the US and the USSR. This, however, is unlikely in the 

light of the lack of adequate technological and economic means of exploiting the Area 

in the first place, and secondly, the recent marked change in relations between the US 

and the USSR. What would be more plausible is an even deeper wedge driven between 

the developing and developed states should actual exploitation of the resources of the 

deep seabed become practically feasible. 

Some writers148 furthermore argue that until such time as the authority of some 

international body in the Area is definitely established it might be better, for practical 

145 Dibb T 'Exploitation of the Deep Seabed - Do Land-locked States and the Third World Get a Look In?' 
1987 Sea Changes No 6 58 

146 Ibid 

147 
Dibb 145 59 

148 Dibb 145 59 
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reasons, to regard the Area as res communis. However, the past two decades brought 

about such careful scrutiny of all practices relating to the law of the sea that it is highly 

unlikely that any one state will try to establish sovereignty over any one area of the sea. 

In conclusion, the principle of the 'common heritage of mankind' in its initial stages 

seemed to be a worthy ideal and a lifeline for disadvantaged states. However, in 

practical terms the concept may in the long run have done more damage than good to 

the eventual outcome of UNCLOS 111149
. In the words of Dupuy150

: 

The concept of Common Heritage of Mankind was solemnly established when it was 

applied to the deep seabed since the presentation of the Pardo Doctrine ... However, one 

could not forget that it also relates to the moon and to celestial bodies, to the orbit of 

geostationary satellites, to the frequency spectrum and to the cultural heritage. The 

introduction of such a notion is intriguing to jurists, since, so far, humanity only 

appeared in the humanitarian law in the broadest sense, including not only the choice 

of armed conflicts but also "humanitarian intervention" or "crimes against humanity" .... 

The reference to the notion of heritage insistingly raised the question of whether 

humanity or mankind could be considered as a "subject" of international law able to be 

endowed legally with a heritage. One wondered then in which mankind could be 

embodied to be [sic] the holder of rights, and one sometimes believed that the United 

Nations, an organisation with universal vocation, could act on behalf of mankind. 

Indeed, some objected that as a strictly interstate system the United Nations could not 

properly pretend to represent peoples and individuals but others answered that 

governments have this twofold pretention and that, in the absence of a federal structure 

at world level, one had no alternative but to consider that it was simpler to suppose that 

the United ations were able to do so1
~

1
• 

149 
See 7.4 infra 

150 Dupuy 94 199 

151 Ibid 
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One of the most critical reVIews of the concept is that of Goldwin 152
. The author 

argues that the word 'heritage' has two meanings: mankind's true heritage lies in great 

human accomplishments153
, while the other meaning of the word refers to material 

possessions that are heritable. Thus he criticizes the advocates of the 'common heritage 

of mankind' who are worried about the present-day decline of the value of the 'common 

heritage of mankind', especially concerning the manganese nodules. He opines: 

One can see how it happened. But why do intelligent and principled people collaborate 

in the debasement of such a splendid phrase and allow thought-polluters to give ugly 

little r ks lying in the darkest depths of all creation the noble title of mankind's 

common heritage? Even if the nodules were pure gold, such usage would be 

desecration 154
• 

Even though this may be an extreme view, it does highlight the fact that the prompt 

embracement of the principle of 'common heritage of mankind' might have been 

premature, and thus may be one of the reasons (if not the main one) why the LOSC is 

not in force yet. 

152 Goldwin RA 'Common Sense vs. "'The Common Heritage"' in Law of the Sea edited by Oxman B H, C.aron 
D D and Buderi CLO San Francisco: ICS Press 1983 59-75 

153 Books, music. plays, and paintings - Goldwin 152 74 

154 Goldwin 152 74. The author argues that even though mankind is bound to materials, one aspect of the best 
in mankind is the ability to make something out of raw materials, and that it is thus futile to think of the 
materials as such of being something special. He goes further (at 75): 

If most practical minded diplomats would consider this a strange approach to useful thinking 
about the deep seabed, they would be right. But we must not forget that they are the ones who 
introduced "the common heritage of mankind" into the proceedings and never ceased to brandish 
it thereafter. Their failure to understand what they were talking about explains. at least in part, 
why a decade of their brilliant work has ended in contention, bitterness. and failure. In my 
opinion. nothing could be more practical than to reflect on the two different meanings of the 
''heritage" and to instill into the proceedings, should there be more of them, some of the higher 
meaning of the word . Let those who are unwilling or unable to rise to that level acknowledge, 
honestly. that they were never really serious when they used the phrase, and let them get on with 
the job without singing anthems to "the common heritage of mankind". 
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4.4 CONCLUSION 

It is perfectly understandable that the 'Group of 77' should have put a lot of hard work 

into trying to get all states to work within the LOSC system. The LOSC is simply too 

important to become a total failure. However much the major industrial powers may 

be frightened or scared off by the concept of 'common heritage of mankind', the success 

of the LOSC will ultimately be measured by the degree of co-operation between states. 

The prevailing view of states on the principle of 'common heritage of mankind' was 

shaped mainly by political considerations. For the members of the 'Group of 77', the 

notion of a universal regime had become 'a convenient article of faith' by the time of 

the 'Declaration of Principles'. ' o doubt it would have been self-defeating for 

individual members to identify factors which would disqualify any States from 

entitlement, for such an effort would have encouraged developed States to formulate 

arguments to limit the range of beneficiaries under the regime, and could ultimately 

have weakened the entire Third World approach in this area'155
• It was for exactly this 

reason that influential coastal states from the developing world156 were strong 

supporters of fu ll entitlement of land-locked states to seabed resources. 

This was not always the case, however. At the time of the General Assembly elections 

for the Ad Hoc Committee and the first Sea-bed Committee land-locked states were 

almost completely disregarded157
• Some authors suggest that this situation reflected 

coastal state misgivings about the role which land-locked states should play in the 

formulation of basic rules for the regime to be established158
• 

155 Vasciannie 16 145 

156 Such as Brazil. India, Kenya and Tanzania • see Vasciannie 16 145/146 

157 Out of 35 members in the Ad Hoc Committee only Austria and Czechoslovakia were land-locked, while out 
of 42 members in the first Sea-bed Committee those two states were once again the only land-locked 
members 

158 See Vasciannie 16 145: 'This was only a short step from the view that land-locked States should not be 
entitled to fu ll rights in the Area.' 
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It should also be kept in mind that the developing land-locked states (together with the 

developing geographically disadvantaged states) comprised virtually half of the 'Group 

of 77' and were important participants in regional groupings of developing states. They 

were thus well placed to influence the world policy of developing states on the basic 

issue of entitlement. Two factors combined to enhance their influence. In the first 

place, developing coastal states were not able to threaten or undertake unilateral action 

with respect to the deep seabed. This weakened their position in the developing states 

or Third World' coalition, and consequently meant that more respect was accorded the 

views of land-locked states. In the second place, in seabed negotiations it was not 

necessary for developing land-locked states and coastal states within the same region to 

view themselves as competitors for the limited resources of a particular part of the sea, 

and they were thus able to work together towards common goals159
• 

Tue case for land-locked States was also compatible with the political objectives of the 

developed States. At the time of the negotiations, one of the primary concerns of the 

Western industrialized nations and the USSR was that the access provisions of the future 

regime should not allow discrimination against developed countries or their enterprises. 

Against this background it was prudent for them to deny open discrimination against any 

other group of States. Moreover, the basic attitude of the developed States on the 

question of entitlement for land-locked States has not been affected by the decision of 

some industrialized countries to remain outside the conventional regime. For such 

opponents of Part XI, land-locked states remain fully entitled to exploit the resources 

of the Area in the exercise of the freedom of the high seas160
• 

Erasmus161 points out that the 'Group of 77' managed to maintain - m almost all 

international matters - a strategy of unity. This became particularly clear during the 

negotiations towards the LOSC. Moreover, be recognises the fact that the 'Group of 

159 Vasciannie 16 146 

160 
Ibid 

161 Erasmus MG 11ie New International Economic Order and International O,zani;:,ations Frankfurt/Main: Haag 
und Herchen 1979 145 
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77' has no formal, institutionalised structure162
. 'Its usefulness as a pressure tool 

depends to a large extent on its flexibility' 163
. He also points to the fact that the 

formation of the 'Group of 77' brought to order the fragmented efforts - in international 

law - of the developing states. 

The abovementioned flexibility may just be the decisive factor that will bring about 

ratification of the LOSC: flexibility firstly on the part of the major powers to realise that 

Part XI may not be insurmountable and, indeed, will be almost meaningless for quite 

some time in the future; flexibility secondly on the part of major industry to realise that 

in practical terms their 'rights' are not drastically infringed upon and therefore their 

ability to convince their states of that point; and flexibility finally on the part of all states 

concerned to realise that the LOSC - in time to come - may be regarded by all 

international actors as the first major legal instrument to signify acceptance of a new 

world order. 

The developing states have come to stay, as has the concept of 'common heritage of 

mankind' (flawed as it might be). Future developments in international law await the 

outcome of the LOSC. An encouraging sign for international cooperation has been the 

recent agreement on chemical weapons, which bodes well for the future. The variety 

of issues surrounding environmental law in the international sense will play an 

increasingly important role in the future. And finally, the maJor issue of the 

international monetary order will in all probability be a decisive factor in all future 

forms of international cooperation. 

At the same time, however, it seems as if the problems in the LOSC have similarly come 

to stay. The mere fact that two of the world's maritime powers (the US and the Federal 

Republic of Germany) failed to sign the convention, means that the much sought-after 

consensus hoped for at the start of the conference had not been achieved. Many 

162 Erasmus 161 147 

163 Ibid 
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developed states are indeed of the opinion that Part XI is a fatal flaw in the convention 

as a whole. 

The developing states, on the other hand, have long been in favour of the convention 

and have tried to ensure observance of its provisions on a number of occasions164• 

The 'Group of 77' has even in 1985 - with Eastern bloc support - tried to pressurise the 

non-signatories to the convention to help implement the convention, but without 

success. 

Consistency and sustained commitment is going to be needed by the developing states 

for years to come if the convention is to enter into force, because it has become clear 

that the major industrial powers will not take the lead ( even though it might be in their 

interests to do so). There are already signs that the developing states appreciate the 

enormity of the consequences of the LOSC should it enter into force. In Africa alone 

there is a growing awareness of the importance of guaranteed access to the sea. It is 

only comparatively recently that land-locked African states have become aware that 

many of their problems - mainly of an economic nature - are the direct result of their 

being land-locked. Another area of similar importance, particularly to African states, 

is that of pollution, and in particular the 'greenhouse effect' . The prominence given to 

environmental issues in the LOSC could thus be a powerful tool for these states to press 

for its entering into force. A further factor - not peculiar to African states - is the 

growing awareness of the population explosion with the concomitant need for higher 

food production. This, in turn, has led to the increased search for protein resources, 

which the seas provide in abundance. However, that has to be preserved and looked 

after, and in this respect the LOSC can likewise play an important role. 

There are certainly grounds for hoping for at least non-defiance of - if not the positive 

act of accession to - the convention by the US. Contrary to expectations, the Reagan 

administration did not succeed in drawing other Western industrialised states into a 

164 Dibb 145 62 
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'mini-treaty' in opposition to the convention165
. Had that been the case it would have 

been a severe blow to the viability of the LOSC. Furthermore, it is becoming more and 

more likely that nodule production will rather start within the exclusive economic zones 

of various coastal states and that consortia - including the main US firms - will enter 

into bilateral agreements with such states to operate there. This would mean that the 

controversy surrounding Part XI of the convention is premature and will remain so for 

quite some time to come. 

However, some states think that there might be a need for a revision of Part XI (some 

saying that that section should be removed and made the single subject of negotiation 

at a new law of the sea conference). But the complexities are there and they will not 

disappear through the device of calling a further conference to simplify Part XI before 

the convention comes into force166
. 

Part XI is in the convention but it may well remain dormant for some time to come. 

This is not in any way meant to denigrate the convention. Measures provided in such 

a comprehensive treaty should be able to stand the test of time. However, it should be 

clear that economic forces - if nothing else - militate against the impending exploration 

and exploitation of the Area. 

Alternatives to Part XI will be discussed in Chapter Seven of this study. What cannot 

be denied is that the US rejection of the 1982 LOSC (and by implication also of the 

principle of the 'common heritage of mankind') created a major international 

controversy. Whether the US had taken the 'right' or 'wrong' course of action only time 

will tell. However, one author opines: 

America's rejection of the Law of the Sea Convention has grave implications that should not be 

easily discounted. Toe treaty contains innovative provisions long sought by the U.S. for 

compulsory international settlement of disputes. It also, through its promotion of common 

expectations as to the rights of nations. offers the possibility of reducing needless conflicts and 

165 See 7.2 infra 

166 See 7.4 infra 



tensions at sea. The decision nonetheless to reject the treaty flowed from the perception that it 

was contrary to basic American beliefs. That such a fundamental disagreement could exist after 

the most extensive negotiations in history suggests more than a mere failure of the conference. 

It suggests institutional problems in the formation of American policy and an underlying division 

of opinion within the United States as to the most appropriate policy. Most significantly. such a 

fundamental disagreement suggests a tremendous rift in the international community itself in the 

area of international economic relations. Cicero once wrote that it is the existence of a 

community that allows the creation of law and that, conversely. if there is no community, there 

can be no law167
• 

249 

167 Caron D D 'Reconciling Domestic Principles and International Cooperation' in Law of the Sea edited by 
Oxman B H, Caron D D and Buderi C LO San Francisco: ICS Press 1983 9/10 
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CHAPTER FIVE: THE PROBLEMS FACING I.AND-LOCKED STATES, AND 

PROVISIONS PERTAINING TO I.AND-LOCKED STATES IN 

THE 1982 I.AW OF THE SEA CONVENTION 

5.1 INTRODUCTION 

It has been noted before that of the 30 land-locked states in the world 14 are in Africa1• 

Before 1914 there were only four independent land-locked states outside Europe2
, 

which meant that the emphasis in the problems of such states had shifted markedly after 

the First and especially the Second World Wars3
. 

The 1982 WSC defines a land-locked state as a state which has no sea-coast and a 

transit state as a state, with or without a sea-coast, situated between a land-locked state 

and the sea, through whose territory traffic in transit passes4
• 

Before the problems facing land-locked states are discussed, it is necessary to briefly 

examine the factors that may ( or may not) bind together land-locked states as a group. 

The diverse geographical distribution of land-locked states5
, coupled with differences 

2 

3 

4 

5 

See 4.1 supra. See also 01Urchill R R and Lowe A V 771e Law of the Sea Manchester: Manchester 
University Press 1988 316. Rembe N S Africa and the International Law of the Sea Alphen aan den Rijn: 
Sijthoff & Noordhoff 1980 143, Sinjela A M Land-Locked StaJes and the UNCLOS Regime New York: 
Oceana Publications. Inc. 1983 1, Vasciannie SC Land-Locked and Geographically Disadvantaged States in 
the /ntem aJional L aw of the Sea Oxford: Oarendon Press 1990 4. For the position of Bophuthatswana and 
Venda see 6.6 infra 

Afghanistan. Bolivia. Ethiopia and Paraguay - see Glassner M I Access to the Sea for Developing Land-locked 
Stares The Hague: Martinus Nijhoff 1970 1 

Mainly because many of these states only attained independence well after the Second World War and 
faced a different set of economic, political, and social problems relative to the established land-Jocked states 

Articles 124{1)(a) and 124{1)(b) of the 1982 LOSC, 1.3.3 supra. See also the latter for the defin itions of 
'traffic in transit ' and 'means of transport'. See further Glassner 2 2/3 

See 4.1 supra 
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relating to factors such as size, population, and topography indicate that their political 

unity in international relations cannot be presumed as· a matter of course6
• 

On the surface, the main point of unity among land-locked states is their remoteness 

from the sea. However, even on that primary level there are substantial differences 

between land-locked states. Remoteness from the sea is largely a question of degree, 

and for this reason it may be said that some land-locked states are more handicapped 

(geographically speaking) than others7
• On this basis it could thus be argued that there 

should be a hierarchy of disadvantage based on distance from the sea, and that states 

located most deeply inland should receive special attention from the international 

community8
• 

However, such an approach would negate the wider issue of access. Toe degree of 

disadvantage suffered by any land-locked state is also influenced by factors such as the 

availability of adequate transport facilities and by the actual number of outlets the state 

may utilise to reach the sea. 

In addition, it can be said that European land-locked states are in a superior position 

to those in other parts of the world. Not only are they not isolated from major 

international markets, but they are also able to use technologically advanced means of 

transportation, and in general have access to the sea via several outlets9
• On the other 

6 

7 

8 

9 

See Afolabi J O T7ie Impact of the African States on the T7iird Law of the Sea Conference: Its Ramifications 
for the Emerging World Order unpublished D Phil thesis Miami: University of Miami 1980 127/128, 
Vasciannie 1 4/5 

For example, if remoteness is measured purely in terms of distance from the sea, Mmabane (Swaziland) 
is 200 kilometres from its nearest port of Maputo (Mozambique), while Fort Lamy (Chad) is 2 050 
kilometres away from its nearest port, Lagos (Nigeria) 

Vasciannie 1 5 

See Vasciannie 1 6. See also 4.1 supra where it had been pointed out that out of the nine European 
land-locked states only one could be classified as developing (as against developed) 
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hand, developing (but in particular African) land-locked states appear to be particularly 

handicapped as a result of their location 10
• 

Furthermore, land-locked states with access to navigable wateiways are often less 

disadvantaged than those which rely exclusively on railway and road networks. Once 

again, European land-locked states seem to be in a more favourable position than 

developing land-locked states11
• There are developing land-locked states which rely on 

wateiways12
, but in many of these cases river transportation constitutes only a part of 

the overall journey to the sea (and its advantages are often counterbalanced by problems 

of having to change from one mode of transit to another)13. 

Another point of unity among land-locked states (as a group) is that during the 

UN CLOS III negotiations they achieved a degree of importance they have never enjoyed 

before, particularly when coupled with the group of geographically disadvantaged 

states 14
. 

The dominant interests of land-locked states - as far as the sea is concerned - are access 

to and from the sea, the right of transit in the territory of the coastal state, the use of 

the facilities and ports of the transit state, and access to the marine resources of the 

seas 15
. 

IO For examples, see Afolabi 6 128/U9, Cervenka Z 'The limitations imposed on African land-locked 
countries' in Land-locked Countries of Africa edited by Cervenka Z Uppsala: The Scandinavian Institute of 
African Studies 1973 17-33. Vasciannie 1 6 

11 See for example Switzerland and its access via the Rhine to the North Sea, and Austria and Hungary with 
the use of the Danube 

12 · For example Paraguay \\ith access via the Parana-Paraguay river system to rnaJor ports at Buenos Aires and 

13 

14 

15 

Montevideo 

For example Afghanistan, Oiad, the Central African Republic, and Rwanda - see Vasciannie 1 7 

See 4.2 supra. However, it should at the same time be noted that the combined group employed a very 
liberal policy on membership within its ranks during the UNCLOS III negotiations. Thus, as membership 
numbers grew, the notion of 'geographical disadvantage' also lost some of its focus. As states which could 
not arguably be regarded as disadvantaged were allowed to join the group. it created the impression that 
the concept was being used for reasons of convenience - see Vasciannie 1 7/8 

See 5.2, 5.3, 5.4 and S.S infra 
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Land-locked states face certain effects as a result of their land-lockedness. They 'enjoy' 

a geographical status which places them at a disadvantage relative to coastal states. The 

mere fact of being land-locked can have a negative impact on the economic, social, and 

political lives of the people living in such states. Most land-locked states are far from 

the sea, and to gain access to and from the sea by land or river they have to pass 

through one or more transit states. Some land-locked states are also transit states16
• 

Because access to the sea for land-locked states is dependent upon their ability to pass 

through one or more transit states, they are denied the power to determine the 

suitability of transport facilities accorded them by transit states, and they do not have 

the authority to determine the availability of such facilities17
• The availability of 

suitable transport facilities is generally subject to little or no control by the land-locked 

states, and transit states have in the past used their strategic position as an economic 

or political lever against land-locked neighbours18
. 

Occasionally transit is denied altogether, thereby forcing the land-locked state to seek 

alternative routes or means for the transport of its goods to and from the sea. 

Sometimes goods in transit of land-locked states are subjected to seizure for the 

satisfaction of orders issued in states of transit19
• 

Routine impositions on the external trade of land-locked states may include the levying 

of heavy customs duties for the mere movement of goods through territory of the transit 

state, as well as cumbersome and costly formalities of procedure. Furthermore, 

land-locked states have little leverage to determine tariff schedules for their goods in 

16 

17 

18 

19 

For example Uganda is a land-locked state for the double land-locked states of Rwanda and Burundi - see 
Sinjela 1 1, Yasciannie 1 6. Another example is Mongolia - see Glassner 2 3 

See Sinjela 1 39 

Cf the 1970 incident between Uganda and Kenya when the government of Kenya threatened to refuse 

handl ing Uganda's goods at the port of Mombasa, and also the January 1985 incident between South Africa 
and Lesotho when the former closed its lx>rders to Lesotho 

Sinjela 1 39 
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transit. This is ordinarily a function that is monopolised by officials of transit states (in 

the absence of an agreement or treaty to the contrary)2°. 

The distance to and from the sea also raises transport costs for land-locked states. Such 

high transport costs often frighten away potential investors21. 

The problems of being land-locked have therefore significantly contnbuted to the 

continued underdevelopment of a large number of states. As UNCTAD concluded: 

Land-locked developing countries are generally among the very poorest of the 

developing countries. The lack of territorial access to the sea, compounded by 

remoteness and isolation from world markets, appears to be an important cause of their 

relative poverty, and constitutes a major obstacle to their development. Indeed, all but 

four of the 20 land-locked developing countries are on the list of countries identified by 

the United Nations as the least developed22
• 

Here it is important to note that not all land-locked states possess identical problems, 

and that the developing land-locked states differ significantly from their developed 

counterparts23
. It is also significant to note that most of the problems of the developed 

land-locked states have been solved or alleviated by a number of bilateral and regional 

treaties24
• This is in sharp contrast with the situation in most developing land-locked 

states, particularly in Africa. This is even more so in the southern parts of Africa, 

where fundamental differences in the political, social, and cultural systems between the 

20 

21 

22 

See Cervenka 10 18/19, Sinjela 1 39 

A case in point is that of the Central African Republic and a group of Japanese prospectors. The uranium 
deposits which the latter discovered in the Central African Republic had to be transported some 1200 
kilometres to the port of Dovela for shipment. The high transport costs proved to be the decisive factor 
in discouraging the Japanese from making fu rther investments in exploiting the deposits 

See Dupuy R-J The Law of rhe Sea Dobbs Ferry, N.Y.: Oceana Publications Inc. 1974 97, Rembe 1 143 

23 It has al ready been pointed out that certain European land-locked states like Switzerland are developed 
with a very high standard of living, and that such developed land-locked states enjoy adequate transport 
infrastructure in terms of railway networks, roads, waterways, pipelines and ai r links 

24 0 1Urchill and Lowe 1 323, Rembe 1 143 
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different states have in the past made coexistence, cooperation and good neighbourliness 

most difficult25
. 

Furthermore, while the level of economic development of a particular land-locked state 

may not be much different from that of a coastal state (and may in some instances even 

be higher), the geographical isolation from the sea reduces its political options and 

subordinates its economic growth to that of its neighbours to a much greater degree 

than in the case of a coastal state, however poor. It can be argued that an 

underdeveloped coastal state derives little advantage from a sea port for which it has 

very little use26
• However, while the economic growth of the coastal state27 would 

have a direct impact on its own port through the state's entry into the world market, in 

the case of a land-locked state even a spectacular expansion of its economy would be 

meaningless if not accompanied by a comparable improvement in the communication 

links of its neighbours on which it depends28
• 

A factor that is often overlooked is the psychological implication of being land-locked. 

States that are land-locked are not only dependent on transit states for access, but they 

know that they are so dependent. This psychological disadvantage can - and often does 

- further impair progress in such states. 

Almost all developing land-locked states are striving to llllprove their position, but 

material and manpower resources in most of these states are limited. Only a few of 

them have mineral resources29
• This means that most land-locked states have to look 

elsewhere for the much needed means of developing their economies and improving the 

quality of life of their peoples. 'Since the process of discovery, occupation and 

25 Rembe 1144. However, recent developments in South Africa have shown that a regional approach could 
be of great benefit to all states in Southern Africa - see 6. 7 infra 

26 See the port of Liideritz in Namibia, for example 

27 
Which could be brought about by foreign aid and the mobilisation of its national resources 

28 Cervenka 10 19 

29 Zambia with its copper, for instance 
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exploitation of land areas has long since been accomplished, there is only one frontier 

remaining on earth for mankind to conquer, and that is the sea'30
• 

Given the living and mineral resources of the sea, it is only equitable that land-locked 

states should share in these resources. However, an organising system is needed for 

exploring and exploiting these resources31
• 

Besides material wealth, the seas also link continents together and provide opportunities 

for scientific research. In order for the world to derive any substantial benefits from the 

riches of the sea there should be a continuation of conducting both basic and applied 

scientific marine research32
, and land-locked states should also be allowed to play a 

role in this. 

Given all the above, the essential legal question is whether land-locked states have 

certain rights to the sea, or whether the enjoyment of such 'rights' is merely a privilege. 

There are four basic approaches to the question of access to the sea for land-locked 

states33
. 

In the first place, the established principle of innocent passage through the territorial 

sea of coastal states is cited in support of an analogous right of transit for land-locked 

states34
• As the United Nations Commission for Africa stated: 

30 Sinjela 1 6 

I NWU I 
LIBRARY_ 

31 See Dupuy 22 137-139, Prescott V 'lbe Deep Seabed' in The Maritinie Diniension edited by Barston RP 
and Birnie P London: George Allen & Unwin 1980 54 

32 Sinjela 1 6 

33 Glassner 2 16 

34 Sinjela 1 41/42 



The problem of the free access to the open sea by a land-locked country is part of the 

more general one of freedom of transit. TI1e latter comprises in itself the fundamental 

economic interests and the legal safeguards of the countries concerned15
• 
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The second view is that access to the sea derives directly from the concept of freedom 

of the seas36
. The claims of land-locked states were originally founded on principles 

of natural law. It was argued that the right of transit was conferred on every land-locked 

state by its very sovereignty, a necessary corollary to accepted notions of freedom of the 

high seas37
• The argument is that if the ocean is free to all mankind, it is reasonable 

to suppose that all people should have access to the shores of the seas and the right to 

navigate all navigable rivers discharging into it since this is only an extension of the 

freedom of the high seas38
. 

A third approach supporting the right of access is derived from the Roman concept of 

servitude, a limited right of ownership39
• According to that theory transit constitutes 

a public law servitude roughly comparable to an easement in municipal law. It 

maintains that the right of way under public law provides land-locked states with an 

unquestionable right of passage over territories separating them from the sea, without 

need of any treaty or - in theory - even of an international agreement40
• 

The fourth approach is the result of the evolution of the concept of freedom of 

communications for all nations as expressed in a principle of international law adopted 

35 Glassner 2 16 

36 Birnie PW 'The Law of the Sea Before and After CLOS I and UN CLOS II ' in 17ie Mari!ime Dimension 
edited by Barston R P and Birnie P London: George Allen & Unwin 1980 8f), Glassner 2 16 

37 Sinjela 1 40 

38 Glassner 2 16 

39 
Sinjela 1 40 

40 Glassner 2 16/17. However, there has always been a question as to whether in fact a land-locked state has 
a permanent and unrestricted right of transit across intervening states to the sea 
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by UNCTAD in 1964 and incorporated verbatim in the Preamble to the 1965 Convention 

on Transit Trade of Land-Locked States41
. Principle I of the convention stated: 

The recognition of the right of each land-locked State of free access to the sea is an 

essential principle for the expansion of international trade and economic development42
• 

The argument therefore boils down to a concept of fundamental necessity. Oceans have 

always provided the most economical means of transporting goods among world 

markets. As states become increasingly dependent on international commerce - so the 

argument goes - no state can remain isolated without suffering economic stagnation. 

Therefore, a right of passage should be recognised, provided that its exercise causes no 

damage to interests of the transit state43
. 

Over the years there have been various attempts to address the international legal issues 

concerning land-locked states. The first major 20th century codification to deal with the 

problems of such states was the Convention and Statute on Freedom of Transit, 20 

April 1921, Barcelona44
• The treaty provided that 'the principle of freedom of transit 

must be observed to the utmost possible extent'45
• Furthermore, it provided for the 

41 See Glassner 2 17, Vasciannie 1 2CX5 

42 See Glassner 2 17 

43 

44 

Sinjela 1 41. The concept of access to the sea as a matter of concern to the international community played 
an important role in the deliberations at UNCLOS III. However, Vasciannie (1 2CY5/207) points out that 
the Preamble to the 1965 treaty contains no express reference to established principles of international law, 
failed to specify that the treaty was intended to codify norms, and clearly distinguished between states which 
ratify the the treaty and others. It should furthermore be noted that the treaty has been ratified mainly by 
land-locked states, and only a limited number of transit states have formally accepted its provisions - see 
Vasciannie 1 197 

See Glassner 2 Appendix I. For the 1919 Treaty of Versailles, the 1919 Treaty of Saint-Gennan and the 
1921 Declaration Recognizing the Right to a Flag of States having no Sea-coast see 2.5.4 supra 

45 Article 7 of the Statute 
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facilitation of 'free transit'46
, levies47

, tariffs48
, future agreements49 and dispute 

settlement5°. 

However, even though the treaty embraced the principle of freedom of transit in Article 

7, Article 6 made it quite clear that this 'freedom' extended only to states parties to the 

treaty51
. Furthermore, the treaty only provided for transit by rail or waterways52

, 

which considerably limited its scope and application. 

The next major treaty was the 1958 Geneva Conference on the Law of the Sea with its 

consequent conventions53
• The Convention on the High Seas affirmed the right of 

transit for land-locked states54
, but did not specify how this right should be exercised. 

Land-locked states thus had to rely on bilateral treaties with transit states for access and 

other rights, rather than on the convention itself. 

46 Article 2 of the Statute provided: 

... the measures taken by Contracting States for regulating and forwarding traffic across territory 
under their sovereignty or authority shall facilitate free transit by rail or waterway on routes in use 
convenient for international transit. No distinction shall be made which is based on the nationality 
of persons, the flag of vessels, the place of origin, departure. entry, exit or destination, or on any 
circumstances relating to the ownership of goods or of vessels. coaching or goods stock or other 
means of transport. 

47 Article 3 of the Statute 

48 Article 4 of the Statute 

49 
To be in line with the provisions of the treaty - see Article 10 of the Statute 

50 Arbitration of referral to the PCU - Article 13 of the Statute 

51 Article 6 provided: 

This Statute does not of itself impose on any of the Contracting States a fresh obligation to grant 
freedom of transit to the nationals and their baggage, or to the flag of a non-Contracting State 

52 Article 2 of the Statute 

53 In between came the General Agreement on Trade and Tariffs, 30 October 1947, Geneva, and the Havana 
Charter, 24 March 1948 - see 5.2.1 infra 

54 Article 3 
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The 1960 Geneva Conference on the Law of the Sea ended inconclusively and did not 

address the problems of land-locked states at all55
• 

As noted before, the 1965 United Nations Conference on Transit Trade of Land-locked 

Countries resulted in the ew York Convention on Transit Trade of Land-Locked 

States of 8 July 1965. Even though it recognised the right of land-locked states of 

transit to and from the sea, it did not manage to proclaim this right as a general 

principle of international law56. 

At UNCWS III the land-locked states (especially developing land-locked states) pressed 

hard to get their problems addressed. They did manage to achieve a certain measure 

of success in this regard57
, but the controversy regarding Part XI of the 1982 LOSC 

and the subsequent request of the US to put the adoption of the convention to a vote 

completely overshadowed the demands of land-locked states. 

Because land-locked states are thus in real terms not much better off (in terms of 

international legal safeguards) than in 1921, it is necessary to examine the specific needs 

( or rights) of those states. 

5.2 TRANSIT RIGHTS 

5.2.1 INTRODUCTION 

There are two types of states which have a particular interest in claiming a right of 

transit to the sea: those which are completely cut off from the sea (land-locked states) 

and those states which (because of their geographical poisition) are cut off from the 

55 See 2. 7.3 supra 

56 See 5.2 infra. It did, however. provide for the enjoyment by land-locked states of the freedoms of the seas, 
and freedom of transit for goods. It was signed by 30 parties, among them Lesotho, Swaziland and Zambia 

57 See 3.4 supra 
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main international trade routes. This study is mainly concerned with the first group of 

states, the land-locked states. 

It is vital to the economic prosperity and development of any land-locked state that its 

international trade should proceed without interference and as efficiently and cheaply 

as possible over the territory of its neighbouring coastal states for the purposes of 

obtaining access to international sea routes58
• 

However, it is important to note that access to international sea routes is not the only 

concern for land-locked states. It is just as important for the development of their 

regional and international trade that such states should have easy access through their 

neighbouring coastal and land-locked states to markets in states which are not 

contiguous to them. The concern with such general transit rights is not exclusive to 

land-locked states, but shared by potentially nearly all the states in the world. 

Furthermore, for the same reasons land-locked states have an interest in transit across 

contiguous and non-contiguous states, so these states themselves - whether land-locked 

or not - have a corresponding interest (for like reasons) in transit across land-locked 

states59
• 

It is furthermore important to note that many developing land-locked states are not only 

in themselves transit states, but also states which have only recently achieved statehood. 

This factor necessitates a brief look at the nature of transit-trade treaties60
• 

58 

59 

60 

This is a concern shared not only by all land-locked states, but also by coastal states which, because of some 
geographical disadvantage, are effectively land-locked - see Glassner 2 6-7, Ttlbury M "The International 
Law of Non-Aerial Transit Trade: The Case of ZimbaCM'e' 1980 The Zimbabwe Law Journal Vol 20 part 
1 6. A state may effectively be land-locked even though it has a seacoast if its coastline provides no 
effective access to the sea because there is no adequate harbour 

For example South Africa, Zambia and Zaire in the case of ZirubaCM'e 

Ttlbury 58 9 n19 
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At the heart of the legal issues surrounding the problems of the transit trade of a 

land-locked state is the difficulty of reconciling the sovereignty of the transit state with 

the needs of the land-locked state61
. 

The first question is to establish the extent to which a land-locked state can claim, or 

is obliged to grant, rights of transit by virtue of international conventions, whether 

general or particular62
. The second question is to establish the extent to which a 

land-locked state's transit rights and obligations can be founded on customary 

international law (whether general or local), or upon general principles of law63
• 

Bilateral treaties are the most important source of the creation or securing of transit 

rights64
• A right in territory may be the product of one of two types of particular 

treaty. Firstly, it may be a treaty which establishes a territorial regime which is 

essentially of local interest and is usually (though not necessarily) bilateral65
• The 

second type of treaty, usually (but not necessarily) multilateral, is one which sets up a 

territorial regime of general or international concern. Such treaties are often referred 

61 

62 

63 

64 

65 

However. Tilbury suggests that a reconcili ation is possible because sovereignty is not an absolute but rather 
a rel ative concept, and there is no reason why limitations should not be placed on a state's sovereignty 
(either by convention or by customary international law) - Tilbury 58 9/10 

For this purpose, 'particular' conventions are bilateral or multilateral treaties which establish specific transit 
regimes, whether such regimes benefit one or a number of states. 'General conventions' refers to 
multilateral treaties which set forth - without reference to any particular transit regime(s), general rules in 
respect of transit matters, whether the parties thereby intended only to create norms applicable in their 
relationships inter se, or whether they (or some of them) intend the treaty in question to be 'law-making' 
in the sense of forn1ing the basis of the creation of norms of general application - see Tilbury 58 10 

Tilbury 58 10 

From a report submitted in 1971 by the Secretary-General of the UN to the Committee on the Peaceful 
Uses of the Sea-bed and the Ocean Floor Beyond the Limits of National Jurisdiction it is clear that most 
- if not all - land-locked states have at one time or another concluded bilateral or regional arrangements 
with neighbouring states in order to obtain rights of transit across such states 

Examples of such servitudes in favour of one state over the territory of another state are rights of ways, 
rights of navigation on a national waterway. rights of fishery, rights to draw on water for economic purposes, 
and the creation of customs-free zones - see Tilbury 58 12 
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to as 'constitutive' or 'semi-legislative' and create an international status for the territory 

concerned66
• 

As opposed to particular treaties, there are also a number of general conventions by 

which a land-locked state may claim ( or may be subject to) rights of transit67
• The 

nature of a right of transit may be all-embracing or limited to a particular purpose68
, 

and/or absolute or inchoate69
• As far as the substance of the right of transit is 

concerned, that will depend on the treaty itself, and also on whether it creates a rule of 

ustomary law or not7°. As far as the principle of reciprocity is concerned, that implied 

in the 1958 Convention on the High Seas71 and the 1965 New York Convention72 is 

'either absurd or meaningless'73
. Exceptions to the principle of free transit ( or to allow 

suspension or variation of the right in certain circumstances) may also be contained in 

a treaty74
• 

As far as transit conventions in general are concerned, Tilbury offers the following: 

66 

67 

68 

69 

70 

71 

Examples of such treaties are those which create a particular status - such as a mandated o r demilitarised 
status - for a specific territory, or a particular regime for a river - see Tilbury 58 13 

These are the 1921 Convention and Statute on Freedom of Transit, the 1947 Genera l Agreement on Tariffs 

and Trade, the 1958 Convention on the High Seas, the 1965 New York Convention on Transi t Trade of 
Land-Locked States and, of course. the 1982 Law of the Sea Convention (when in force) 

Such as is provided for in Article 2 of the 1921 Barcelona Sta tute and Article Y(2) of the 1947 GAIT, 

providing for a general freedom of transit through the territories of the parties to the treaties in favour of 
the other contracting parties 

Such as is provided for in Article 3 of the 1958 Convention on the High Seas concerning agreements to 
secure the right of transit 

See Tilbury M The International Law of Non-Aerial Transit Trade: The Case of Zimbabwe' 1980 The 
Zimbabwe Law Journal Vol 20 part 2 143-146 

Article 3(1 )(a) 

72 
Article 15 

73 
Tilbury 70 146. See also Glassner 2 198 

74 
Article 7 of the 1921 Barcelona Statute, Article 12 of the 1965 New York Convention and Article 125(3) 
of the 1982 LOSC 



It is submitted that it is unfortunate that transit problems have been, and continue to be, 

discussed in the context of the Law of the Sea, since attention has been diverted from 

the universality of the problem of transit. The problem is common to all states, 

land-locked or coastal,since not all transit trade involves the utilization in whole or in 

part of international sea routes; and, whether the transit of goods is by sea, land or air, 

such transit must still be as unrestricted, convenient, cheap and fast as possible. . .. 

Therefore, in so far as general conventional law attempts to deal with the question of 

transit only in the context of access to and from the sea it is ipso facto defective and 

incomplete75
• 
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A right of transit across the territory of another state for inter alia purposes of trade 

may also exist by virtue of customary international law. Customary international law 

may thus recognise a right of access to and from the sea for land-locked states. 

However, to establish such a right it will be necessary to point to state practice as a 

justification for its existence, and thus not only consistency, uniformity and generality, 

but also to demonstrate the conviction amongst states that such practice is obligatory 

upon them, and is thus accepted by them as law (opinio iuris)76. 

As far as transit rights by virtue of general principles of law are concerned, it seems 

unlikely that these principles would support either a general right of transit or a right 

of access to and from the sea for land-locked states except in a case of absolute 

necessity 77. 

As far as the historical aspects of transit are concerned, land-locked territories have 

from ancient times78 had to face obstructions, restrictions, tolls, or heavy transit dues 

on goods and persons passing between them and the sea through more advantageously 

placed territories. As trade grew in importance, the commercial advantages of free 

rights of way gradually began to loom larger than the need to maintain absolute 

75 Ttlbmy 70 148/149 

76 See 1.2.3.2.3 sup ra , and also Tilbury 70 155 

77 See 1.2.3.2.4 supra and Ttlbury 70 160. However, see also Sinjel a 1 41 

78 Glassner 2 17, O'Connell DP The International Law of the Sea Vol 1 Oxford: O aredon Press 1982 1-21 
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territorial sovereignty. As early as the 11th and 12th centuries territories in Europe -

particularly Italy - began giving treaty rights to land-locked territories and began the 

internationalisation of rivers79
. Even so, by the late 18th century restrictions and heavy 

tolls on transit were still common. The principle of free transit was, however, given a 

new lease of life when in 1792 the armies of France reopened the mouth of the river 

Scheldt80
, and also by the diplomacy of Thomas Jefferson, which resulted in the Treaty 

of San Lorenzo el Real81
. 

Throughout the 19th century the principles of free transit through straits, on rivers and 

overland gradually became firmly established as recognition grew that such transit was 

necessary for the development of commerce and industry to the benefit of both 

land-locked and coastal or riverine states82
• 

By the time of the First World War most navigable waterways - natural and artificial -

in Europe, East Asia, South America and Africa had been internationalised. Access to 

the sea had however not yet been accepted as a specific right of land-locked states83
. 

In January 1917 President Woodrow Wilson of the US, in an address to the US Senate, 

advocated that every great nation in the process of development should be assured a 

direct outlet to the sea and that no nation should be 'shut away from free access to the 

open paths of the World's commerce .. .'84
• 

79 

80 

81 

82 

Rivers being the first means of assuring access to the sea for land-locked states 

After it had been closed by the Dutch in 1648 

See Glassner 2 18. That treaty gave Americans the right to navigate the Mississippi river and other Spanish 
rivers to the sea, conceding - in fact, if not in principle - Jefferson's claim that the ocean is free to all men, 
and their rivers to their inhabitants 

Glassner 2 18, Sinjela 1 40 

83 Glassner 2 18 

84 
Ibid 
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The framers of the Covenant of the League of Nations did not deal specifically with the 

question of access to the sea, but rather with the broader one of freedom of transit, 

including that between inland points. Article 23( e) of the covenant is significant 

because it was the first attempt to deal with the matter on a world-wide basis. It 

provided that the members of the League 'will make provision to secure and maintain 

freedom of communications and of transit and equitable treatment for the commerce 

of all Members of the League'85
. 

Following the above provisions a senes of conferences took place during the 1920s 

which produced both multilateral conventions and bilateral treaties aimed at the 

facilitation of free transit. Among these the most important for the purposes of this 

study are two of the Barcelona Conventions of 192186 and the Geneva Convention of 

192387
. 

Although the Barcelona Conventions m particular attempted to provide an 

internationally recognised right of transit, several deficiencies - from the land-locked 

states' point of view - were evident in its scope and coverage. In the first place, it would 

have benefitted the land-locked states if the right of transit bad been declared of 

universal application rather than confined to states parties to the conventions. Secondly, 

the conventions only applied to railway and waterway transport. The failure to address 

road transport excluded extensive parts of Africa and Asia which are largely dependant 

on overland routes to and from the sea. A third limitation was the fact that the 

conventions - while according great prominence to transit problems of land-locked states 

in Europe - failed to take sufficient account of other states in the world, especially the 

developing states88
. 

85 Glassner 2 19 

86 The Convention and Statute on Freedom of Transit and the Statute on the Regime of Navigable Waterways 
of International Concern, both signed at Barcelona on 20 April 1921 - see 2.5.4 supra 

87 
The Convention and Statute on the International Regime of Maritime Ports, signed at Geneva on 9 
December 1923 - see 2.5.4 supra 

88 Because of - for example - the exclusion of road transport. See Sinjela 1 43 
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Despite its limitations, the Barcelona Conventions came to be regarded as a minimum 

standard to be used in negotiations for bilateral and multilateral agreements on transit, 

including those involving access to the sea. They retained their value for more than 40 

years - 'a not inconsiderable accomplishment in the twentieth century'89
• 

As far as the Charter of the United Nations is concerned, Rubin90 criticises Article 2( 4) 

of the Charter91
, and argues that the article could be interpreted as a retrograde step 

as far as transit rights were concerned92
. 

The General Agreement of Tariffs and Trade (GATT)93 adopted at Geneva on 30 

October 1947 made no express reference to the position of land-locked states, but 

reaffirmed the principles of the Barcelona Conventions on freedom of transit94
• 

The Havana Charter of 24 March 1948 reaffirmed and in some ways strengthened the 

Barcelona Conventions' provisions for freedom of transit95
. 

In January 1956 the United Nations Economic Commission for Asia and the Far East 

(ECAFE) considered the problems of its members96 and approved a resolution in which 

it recommended that 'the needs of land-locked member States and members having no 

89 Glassner 2 21 

90 
Rubin AP 'Land-locked African countries and rights of access to the sea' in Land-locked Countries of Africa 
edited by Cervenka Z Uppsala: The Scandinavian Institute of African Studies 1973 44-62 

91 
Requiring members of the UN 'in their international relations' to refrain from threatening the use of force 
'against the territorial integrity' of any state 

92 See further Rubin 92 44-47 

93 See Glassner 2 22, Sinjela 1 44/45 

94 
See specifically Articles 2 and 6 

95 Glassner 2 23, Sinjela 1 45 

96 Afghanistan, Laos and Nepal 
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easy access to the sea in the matter of transit trade'97 be given full recognition by all 

member states and that adequate facilities thereof be accorded in terms of international 

law and practice in that regard. This was the first time that a major international body 

gave special consideration to the needs - as opposed to rights - of land-locked states98
. 

The 1956 recommendations of ECAFE initiated a drive in the UN to deal with the 

question of land-locked states in a comprehensive manner. At the 11th session of the 

UN General Assembly in 1957 some land-locked states requested the inclusion of the 

question of access to the sea in the agenda of UNCLOS 199. 

The 1958 Geneva Conference on the Law of the Sea emphasised the economic necessity 

of free access to the sea, and also that access is a corollary of the freedom of the seas. 

Article 3 of the Convention on the High Seas firmly established the legal right of transit 

for land-locked states, but did not address the practical aspects thereof100
. Thus 

pressure for a more definite solution to the question of access to the sea for especially 

the developing land-locked states increased after 1958. 

After 1958 Mongolia and 12 African land-locked states joined the UN and entered the 

world trading community as independent entities. However, the interference with and 

threats to free transit continued, particularly in the case of Afghanistan and 

Pakistan101
. These deliberations resulted in the 1965 United Nations Conference on 

Transit Trade of Land-locked Countries102
. 

97 Glassner 2 25, Rubin 90 53 

98 Significantly, reliance was still placed on existing 'international law and practice', but with no indication of 
a necessity for new rules or procedures for the benefit of land-locked states. See Sinjela 1 46-48 

99 This was despite the fact that the ILC. an organ of the General Assembly, had not been consulted and was 
not asked to prepare draft articles on the subject 

lOO Glassner 2 32 

lOl Glassner 2 32 

102 Toe conference was attended by delegates of 58 states and obseivers of 10 states - see Glassner 2 35/36 
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Toe conference adopted the New York Convention on Transit Trade of Land-locked 

States, which dealt with transit not only to and from, but also through, land-locked 

states. Toe convention went beyond previous instruments in recognising land-locked 

states' rights of transit to and from the sea. However, a number of the limitations in 

previous instruments were also present in the convention. Furthermore, while the 

convention relied on principles of economic necessity and the right of land-locked states 

to enjoy the freedom of the seas on equal terms with coastal states, it did not proclaim 

these principles as principles of international law103
• 

Toe convention entered into force on 9 June 1967. However, by 1982 only 20 coastal 

states had either signed or ratified the convention, as opposed to 24 land-locked states. 

This limited the impact of the convention and resulted in continuing efforts by the 

land-locked states to seek solutions for the problem at UNCLOS 111104
. 

The convening in 1973 by the UN of UNCLOS III raised the hopes of land-locked states 

that their problems would be addressed once and for all. In particular, the manner of 

decision-making at the conference (the 'consensus' principle, for example), the impact 

of the developing states ( equity and the 'common heritage of mankind', the 'Group of 

77') and the role of the EEC boded well for their future105
• Suffice it to say that the 

1982 LOSC was the culmination of more divergent influences and ideas than ever before 

to shape the fu ture thinking on international law. 

103 
Article 15 of the convention, for instance. provided that land-locked states should grant reciprocal rights 
of transit to transit states. See also Glassner 2 38 and Sinjela 1 48-51 

104 
Glassner 2 38, Sinjela 1 51 n67 

105 
These issues have already been discussed before - see 1.2.3.2.4.5 and 4.3 supra. See also Dupuy 22 39-45, 
Oda S The L aw of the Sea in our Time - I Leyden: A W. Sijthoff 1977 136, Rembe 1 74 
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The LOSC provides that 'land-locked States shall have the right of access to and from 

the sea for the purpose of exercising the rights provided for in this Convention including 

those relating to the freedom of the high seas and the common heritage of mankind. 

To this end, land-locked States shall enjoy freedom of transit through the territory of 

transit States by all means of transport'106
. 

This article therefore establishes a definite right of access to the sea for land-locked 

states. However, article 125(2) provides: 'The terms and modalities for exercising 

freedom of transit shall be agreed between the land-locked States and transit States 

concerned through bilateral, subregional or regional agreements107
• 

106 Article 125(1) of the 1982 LOSC 

107 LOSC art 125(2). Thus, even though a definite right of access does exist. the land-locked state will still 
have to negotiate with transit states before this right can be enforced 
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5.2.2 TRANSIT BY ROAD 

Transit by road for goods is the second most expensive mode of transport, second only 

to air transport108
. It is especially expensive in difficult or mountainous terrain areas. 

Other disadvantages are disintegration of road surfaces, losses through pilfering and 

damage, and congestion109
. However, for most land-locked states roads play one of 

the most important roles in the development process and are widely utilised for the 

transportation of exports and imports to and from the sea. Also, because most of the 

developing land-locked states have poor roads linking them with the coastal areas, 

journeys to and from the sea take much longer than they would on good roads110
• 

The Convention on Road Traffic and its Protocols of 19 September 1949, Geneva, 

terminated the 1926 International Convention relative to Motor Traffic and 

the 1926 International Convention relative to Road Traffic, and was aimed 

at promoting the development and safety of international road traffic by establishing 

uniform rules concerning motorists and their vehicles, cyclists and pedestrians, and road 

signs and signalsm. 

The Convention on the Contract for the International Carriage of Goods 

by Road (CMR) of 19 May 1956, Geneva, established uniform provisions for contracts 

for the international carriage of goods by road 112
. It was followed by the European 

Agreement Concerning the International Carriage of Dangerous Goods by 

Road (ADR) of 30 September 1957, Geneva113
• 

108 
See Glassner 2 191 Chart 1 

109 See Anglin D G 'The politics of transit routes in land-locked southern Africa' in Land-locked Countries of 
Africa edite by Cervenka Z Uppsala: The Scandinavian Institute of African Studies 1973 114 

110 
Of the developing land-locked states, only Afghanistan, Bolivia, Botswana and Zambia have good highways 
linking them with the coast - see Sinjela 1 3/4 

111 Bowman M J and Harris DJ Mu!Jilateral Treaties London: ButteIWorths 1984 156/157 

112 Bowman and Harris 111 208 

113 Bowman and Harris 111 221/222 
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The Convention on the Contract for the International Carriage of 

Passengers and Luggage by Road (CVR) of 1 March 1973, Geneva, contained rules 

standardising the conditions governing the contracts of carriage named in the title114
• 

Article 124(1)(d)(i) of the 1982 WSC provides for the use of 'road vehicles' between a 

land-locked state and transit states, but the 'terms and modalities for exercising freedom 

of transit' have to be agreed upon between the parties concerned115
• 

5.2.3 TRANSIT BY RAILWAY SYSTEMS 

Generally speaking, rail transport is less costly than either air or road transport116
• 

However, railways are difficult and very expensive to build - the main reason why most 

developing land-locked states only have one rail line connecting them with the sea. By 

contrast, the European land-locked states have several railways connecting them with 

each other and with transit states117
• 

A serious problem with railway transport is the lack of standardisation between the 

various railway networks. Other problems relate to maintenance, lack of railway rolling 

stock, and inadequate facilities at sea ports for handling goods transported by rail118
• 

One of the first conventions on railway systems was the Convention and Statute on 

the International Regime of Railways of 9 December 1923, Geneva119
• It was 

114 Bowman and Harris 111 369 

115 Article 125(2) of the 1982 LOSC 

116 See Glassner 2 191 Chart 1 

117 Sinjela 1 2{3 

118 
Ceivenka Z 'The limitations imposed on African land-locked countries' in Land-locked Countries of Africa 
edited by Cervenka Z Uppsala: The Scandinavian Institute of African Studies 1973 19-22 

119 Bowman and Harris 111 57/58. It was signed by 27 parties 
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an attempt at a systematic codification of recognised international obligations in respect 

of international railway traffic. It provided for interchange of international rail traffic, 

technical uniformity in the use of rolling stock, rail tariffs, and financial arrangements 

between railway administrations. 

It was followed by the International Convention to Facilitate the Crossing 

of Frontiers for Passengers and Baggage Carried by Rail and the 

International Convention to Facilitate the Crossing of Frontiers for 

Goods Carried by Rail, both of 10 January 1952, Geneva120
, and the Convention 

for the Establishment of a European Company for the Financing of 

Railway Rolling Stock (Eurofirma) of 20 October 1955, Berne121
• 

The International Conventions Concerning the Carriage of Goods by Rail 

(CIM) and Passengers and Luggage by Rail (CIV) with Additional Protocol 

of 7 February 1970, Berne, regulated in detail the contract of carriage of goods and 

passengers by rail as well as questions of legal liability122
. 

While Article 124(1 )( d)(i) of the 1982 LOSC provides for the use of 'railway rolling 

stock' between a land-locked state and transit states, it is once again subject to 

agreement between the parties. 

5.2.4 TRANSIT BY RIVER AND AVIGABLE WATERWAYS 

Generally, river transport is of limited value to the developing land-locked states123
• 

If a land-locked state has the use of an internationalised navigable waterway to reach 

120 Bowman and Harris 111 175 

121 Bowman and Harris 111 204 

122 Bowman and Harris 111 335/336 

123 Glassner 2 192 
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the sea it clearly has an advantage over states which lack such a route. The advantage 

is limited, however, not only by geographical factors, but also by the lack of complete 

sovereignty over the waterway. Should the coastal state interfere with the interior 

state's traffic on the waterway, such action would not necessarily be considered hostile 

under international law, as it would be if the intrusion were made on land, or across a 

state's boundary anywhere. However, of the developing land-locked states few have 

reliable, adequate, all-water routes to the sea124
• The exceptions are Afghanistan, the 

Central African Republic, Chad, Paraguay and Rwanda125
• By contrast, certain 

European land-locked states like Austria, Hungary and Switzerland have access to the 

sea through navigable waterways. 

The biggest advantage of the use of navigable waterways is that of cost: in general, 

transport by waterway is considerably cheaper than the previous three modes of transit 

mentioned. 

Article 124(1 )( d)(i) provides for the use of 'lake and river craft' between a land-locked 

state and transit states, but yet again it is subject to agreement between the parties. 

5.2.5 TRANSIT BY AIR 

The most expensive mode of transport is aircraft126
. This factor limits its use except 

under special topographic, political, or other circumstances. Air transport is generally 

not an important instrument for economic development, even in land-locked states. 

There are three major limitations underlying all use of aircraft to and from land-locked 

states. In the first place, it is dependent upon permission to overfly transit - permission 

124 Glassner 2 200 

125 However, only in the case of Paraguay is the transit by waterway uninterrupted by other forms of transport 
- Vasciannie 1 6(7 

126 See Glassner 2 191 Chart 1 
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which could readily be withheld or revoked since international law recognises that as a 

sovereign right of states. Secondly, it is economical only for low bulk-high value goods 

- goods which few land-locked states export in quantity. In the third place, it is feasible 

only for relatively long flights: it is competitive with surface transportation ( except under 

most difficult terrain conditions) only at distances over about 1 000 kilometres127
. 

Aside from cost, international legal principles128 are the greatest hindrance to arr 

transport for land-locked states. 

One of the earliest treaties as far transit by air is concerned was the International 

Convention for the Unification of Certain Ru les Relating to 

International Carriage by Air of 12 October 1929, Warsaw129
. It contained 

detailed rules concerning air transportation documents and carriers' liability and was 

signed by 123 parties130
• It was eventually amended by four protocols in 1975, 

Montreal131
• 

The Convention on International Civil Aviation of 7 December 1944, 

Chicago, created certain rules for air navigation and established the International 

Civil Aviation Organisation (ICAO), a UN specialised agency. It effectively 

replaced (and required the parties to it to denounce) the 1919 Paris Convention for 

127 
Glassner 2 192/193. The author points out that even in Afghanistan, where air transport is more practical 
(and even more necessary) than in most land-locked states, it is surface transport - and in particular roads 
and railroads - that carries the burden of internal development and foreign trade 

128 In particular, the p rinciple of territorial sovereignty and the principle of national airspace 

129 
Bowman and Harris 111 81/82 

130 
It was later fo llowed by the Protocol Amending the 1929 Convention for the Unification of Certain Rules 
Relating to International Carriage by Air of 28 September 1955, The Hague - Bowman and Harris 111 
202/203 

131 
See Bowman and H arris 111 400-402 
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the Regulation of Aerial Navigation. It was signed by 150 parties132• It was 

complemented by the International Air Services Transit Agreement133 and 

the International Air Transport Agreement134 of the same date and place. 

The Convention Relating to Co-operation for the Safety of Air 

Navigation (Eurocontrol)_ of 13 December 1960, Brussels, established the 

organisation EUROCONTROL to strengthen cooperation in matters of air navigation and 

to provide for the regulation of air traffic services in the upper air space135
• 

It should be emphasised, however, that the above conventions have been ratified by 

relatively few developing land-locked states136
. In addition, the overflight and 

non-traffic landing rights provided for in the 1944 convention have consistently been 

regarded as contractual derogations from general international law, with the result that 

it has not helped land-locked states in the establishment of any general rights. Thus, 

even though Article 124(2) of the 1982 LOSC provides for means of transport 'other 

than those included in paragraph 1' (which might thus include air transport), it still has 

to be agreed upon between the land-locked state and the transit state. 

132 Bowman and Harris 111 109-111. Article 1 of the convention reaffirmed the exclusive and complete 
sovereignty of each state over the airspace aoove its territory, while Article 6 expressly forbade scheduled 
international ai r service over or into the territory of a contracting state except with the special permission 
or authorisation of that state, and according to the terms of that authorisation or permission - see Amissah 
A N E 'Air transport in Africa and its importance for African land-locked countries' in L and-locked 
Countries of Africa edited by Cervenka Z Uppsala: The Scandinavian Institute of African Studies 1973 70(71 

133 The agreement. known as the 'Two Freedoms Agreement', required parties to grant each other, in respect 
of scheduled international air services, the privilege to fly across their territory v.rithout landing and the 
privilege to land for non-traffic purposes - see Amissah 132 71, Bowman and Harris 111 111 

134 The agreement, known as the 'Five Freedoms Agreement', required part ies to grant each other, in respect 
of scheduled air services, freedoms inter alia concerning the taking on and putting down of passengers, mail 
and cargo - see Bowman and Harris 111 112 

135 Bowman and Harris 111 249/250 

136 See Amissah 132 71(72 
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5.2.6 TRANSIT BY PIPELINE 

Along with water transport, transport by pipeline is by far the cheapest form of 

transport. Potentially it can also prevent many of the other problems associated with 

transport such as pilfering and damage of goods. Generally speaking, however, pipeline 

transport is of limited value to developing land-locked states. Of the developing 

land-locked state only Afghanistan, Bolivia and Zambia make use of transport by 

pipeline137
• The biggest drawback is the cost of the construction of a pipeline in the 

first place, and few developing land-locked states can afford that. In addition, the bulk 

of transport for land-locked states consists of goods that cannot be transported by 

pipeline. 

5.2.7 CARRIAGE OF HAZARDOUS MATERIALS, AND POLLUTION 

Although the above two topics do not relate specifically to land-locked states, a brief 

mention of certain conventions (that may be appljcable to land-locked states)138 may 

be relevant. 

The Convention Relating to Civil Liability in the Field of Maritime 

Carriage of Nuclear Material of 17 December 1971, Brussels, sought to ensure 

that the operator of a nuclear installation would be exclusively liable for damage caused 

by nuclear incident occuring in the course of maritime carriage of nuclear material, and 

exonerated other persons unless they have deliberately caused the damage. The Basie 

Convention on the Control of Transboundary Movements of Hazardous 

Wastes and their Disposal was signed at Basel on 22 March 1989139
• 

137 Glassner 2 192, Sinjela 1 4 

138 
Article 87 of the 1982 WSC provides that the 'high seas are open to all states, whether coastal or 
land-locked'. Article 90 provides that every state, 'whether coastal or land-locked, has the right to sail ships 
flying its flag on the high seas'. Thus - even though it had been mentioned that only seven land-locked 
states do so in reality - the protect ion discussed here may well be applicable to land-locked states 

139 
July 1989 International Legal Matenals Vol XXVIII No 4 649-686 
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The Agreement Concerning the International Commission for the 

Protection of the Rhine from Pollution of 29 April 1963, Berne, was signed to 

prevent the contamination of the Rhine and to improve its condition through the 

acquisition of information and recommendation of protective measures140
. 

The Agreement Concerning Pollution of the North Sea by Oil of 9 January 

1969, Bonn, provided for the cooperation between the parties in cases where oil 

pollution in the North Sea constituted a danger to their coasts or related interests141
. 

The International Convention Relating to Intervention on the High Seas 

in Cases of Oil Pollution Casualties of 29 November 1969, Brussels, was 

prompted by the Torrey Canyon incident in 1967 when the UK bombed a stranded 

foreign oil tanker on the high seas to prevent further oil spillage and pollution142
. The 

convention authorised such action. 

The Treaty on the Prohibition of the Emplacement of Nuclear Weapons and 

Other Weapons of Mass Destruction on the Seabed and the Ocean Floor and 

in the Subsoil Thereof of 11 February 1971, London, Moscow and Washington, 

provided for verification of compliance with its terms by observation, inquiry and 

consultation and ultimately for reference to the UN Security Council143
. 

The Convention for the Prevention of Marine Pollution by Dumping from 

Ships and Aircraft of 15 February 1972, Oslo, established the Oslo Commission 

to administer the prevention of pollution of the sea by dumping from ships and 

aircraft 144
. 

140 Bowman and Harris 111 275 

141 Bowman and Harris 111 327 

142 Bowman and Harris 111 332/333 

143 Bowman and Harris 111 347/348 

144 Bowman and Harris 111 358/359 
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The Convention on the Prevention of Marine Pollution by Dumping of 

Wastes and Other Matter of 29 December 1972, London, Mexico City, Moscow and 

Washington, required a party to prohibit the dumping of wastes at sea without permit 

primarily by vessels and aircraft registered in its territory or flying its flag, or loading in 

its territory or territorial sea. The Paris Commission was established to administer 

the convention145
• 

The Protocol Relating to Intervention on the lligh Seas 

Pollution by Substances Other than Oil of 2 November 

authorised direct action with respect to threats named in the title146
• 

in Cases of 

1973, London, 

The Convention on the Protection of the Marine Environment of the 

Baltic Sea Area of 22 March 1974, Helsinki, established the Baltic Environment 

Protection Commission to enforce the convention147
• 

The Commission for the Prevention of Marine Pollution from Land-Based 

Sources of 4 June 1974, Paris, concerned marine pollution from land-based sources 

such as rivers, pipelines and man-made structures148
• 

5.2.8 CONCLUSION 

As can be seen from the above, there are advantages and disadvantages to each and 

every mode of transport. More important than the mode of transport, however, may 

be other transportation factors such as inefficiency leading to loss, damage and delay; 

overstaffing of transport facilities; natural hazards such as steep grades necessitating 

145 Bowman and Harris 111 368/369 

146 Bowman and Harris 111 384 

147 Bowman and Harris 111 387 

148 Bowman and Harris 111 389 
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cogs or floods which wash out bridges and roadbeds; and strikes in ports and in the 

transportation industry. 

At the same time, the above applies to every state, whether land-locked or not. 

However, transportation in developing states is today a critical factor in their economic, 

social, and political processes. 'The pressures of time, the almost frenetic competition 

in import and export trade, rapidly rising populations, and that modern phenomenon 

which economists call "the international demonstration effect" and wruch laymen call 

"the revolution of rising expectations" all combine to produce an urgency and complexity 

in transport development unknown before'149
• 

All of these factors could be translated into cash value: all of them add to the eventual 

cost of developing and operating a modern economy. But even if all modes of transport 

could be operated economically and efficiently in a developing state and the state could 

freely choose which it wanted to use, the inherent cost of installation and operation 

would still weigh heavily in the choice, and consequently in the cost of economic 

development. 

Toe ability to sell in world markets is often limited by the difficulties of overland 

transport. Moving fifty miles to port may be costlier than moving thousands of miles by 

sea. And nearer home, there may be no land connections with neighbouring countries, 

hence no way to benefit from specialization and trade. Toe problem is not always the 

complete absence of transport, but its unreliability, high cost, slow schedules, and high 

rates of damage and pilf erage150
• 

States with a low standard of living are also states i th inadequate means of 

transport151
. For a state to supply itself with the necessities of life, transport is 

essential. To the extent that inadequate transport curtails developement, land-locked 

states are the first to suffer. The adverse effects of land-locked states are greater the 

149 Glassner 2 190 

150 Wilfred Owen quoted by Glassner 2 189 

151 Cervenka 118 19 
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less efficient the transit routes and ports, the less the capability of the land-locked state 

to absorb increased transport costs, and the less physically secure the transit routes. 

5.3 ECONOMIC RIGHTS 

Land-locked states face economic problems because of geographical, historical and other 

factors that set them apart from their coastal counterparts. Problems facing land-locked 

states have already been discussed in general terms152
. In this section the emphasis 

will be on particular economic problems facing developing land-locked states, and their 

claims to preferential ( or 'special') treatment in international law. 

Unlike most arguments about the weak economic position of land-locked states (often 

blaming it mainly on geographical factors), Szentes153 argues that the economic 

problems of developing land-locked states are fundamentally of a structural nature. He 

identifies the distinguishing features as the following: 

1 Structural deformations of economy and infrastructure both in land-locked states 

and their coastal neighbours. stemming from the unfavourable investment 

patterns of foreign interests; 

2 the existence of duplicated production facilities of a competitive character which 

inhibit regional cooperation and the development of local trade; 

3 the disadvantages to the land-locked states of competitive specialisation and 

subservient infrastructure; 

157 - See 5.1 supra 

153 Szentes T 'The economic problems of land-locked countries' in L(l/ld-locked Countries of Africa edited by 
Cervenka Z Uppsala: The Scandinavian Institute of African Studies 1973 273-277 
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4 the priority given to transport links between primary producing inland enclaves 

and harbours with overseas contact at the expense of interregional transport 

networks; 

5 the decreasing interest of foreign investors rn agricultural enclaves and their 

related infrastructure; 

6 the indifference of the coastal states in promoting the overseas trade of their 

land-locked neighbours; and 

7 the resort of the land-locked states to foreign aid for infrastructural development 

and to international legal arrangements for free access to the sea154
. 

He thus argues that if the problem is fundamentally one of structure, both internally and 

externally, then the solution is to be found in restructuring: that is, an investment policy 

for internal and regional integration. 

At the negotiations during UNCLOS III the land-locked states, grouped with the 

geographically disadvantaged states, favoured the proposition that - as a class of states 

- they should be entitled to preferential treatment so as to overcome problems which 

they face as a result of their disadvantaged location155
. There are in the main three 

arguments frequently used to support the above proposition. 

In the first place, preferential treatment for land-locked states is frequently supported 

on the grounds that it will enhance the cause of justice and true equality in international 

affairs. It is argued that economically underdeveloped states should receive special 

consideration under the law so that they may attempt to overcome some of the basic 

and pervasive problems facing their populations. These states have greater needs than 

154 Szentes 152 275 

155 
This, notwithstanding the prevailing doctrine presupposing the sovereign equality of states (as affirmed in 
Article 2(1) of the UN Charter) 
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others, it is said, and therefore it is unjust that they should be accorded the same 

treatment as their economically advanced counterparts156
. 

This approach has received substantial support in internationational organisations and 

other bodies157
• However, objections may be raised to the exact content of the 

argument. In the first place, if it is based on human rights considerations, then it may 

be argued that states with the greatest means to effect redistribution of resources to 

others are more concerned with issues of redistribution within their own borders, and 

that it would thus be unfair to expect them to accept a general obligation to introduce 

preferential treatment with the objective of achieving international equality. Secondly, 

the land-locked states' argument is that it is unjust to apply the same rules on access 

to resources to them as to states with extensive coastlines and broad continental shelves; 

instead, different rules should be applied in their favour in order to foster true equality 

in the international community. However, if this argument is to be accepted as valid, 

the land-locked and geographically disadvantaged states will have to prove that such 

discrimination is not arbitrary and is reasonable in the circumstances158
. 

A second argument in favour of preferential treatment is based on interdependence. 

The interdependence of states in the international community has generated strong 

pressures on developed states to assume responsibility for their developing counterparts. 

Hoewever, when developed states agree to such preferential treatment, they often do 

so out of self-interest: interdependence has meant inter alia the creation of a global 

economy in which deprivation among developing states can have serious repercussions 

in the industrialised world. In any case, if the argument based on interdependence is 

used to justify preferential treatment for the land-locked and geographically 

disadvantaged states as a distinct group, developed land-locked and geographically 

disadvantaged states would be ineligible for consideration. In the second place, it would 

156 See Vasciannie 1 21 

157 See General Principle Four of the first UNCTAD, the Manila Declaration adopted by the Third Ministerial 

Meeting of the 'Group of 77', and also the South West Africa Cases (Second Phase) (ICJ Reports 1966 at 
284 ff) - Vasciannie 21-22 

158 Vasciannie 1 24/25 
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be untenable for the developing states of this group to claim preferential treatment as 

against other developing states159
• 

A third argument used to justify preferential treatment for developing states is that 

former colonial powers and some other industrialised states which benefitted from 

colonial activities have a moral - if not a legal - duty to make reparations for past 

exploitation160
. Western states have not accepted this interpretation of moral 

responsibility, but have tended to grant preferential treatment to their former colonial 

territories in the area of economic development161
• In any case, even if a moral . 

obligation does exist, it is unlikely that it would advance the cause of the developing 

land-locked and geographically disadvantaged states: it would be virtually impossible to 

prove that colonialism bas had a more negative impact on such states than on other 

states 162
. 

However, there is no denying that land-locked states do face economical problems by 

virtue of their location. These problems affect all aspects of the development process 

159 Vasciannie 1 25/2fJ 

160 This idea has become the cornerstone of the philosophy of the IEO - see Erasmus M G The New 
IntemaJional Economic Order and Intemational Organ0uions Frankfurt/Main: Haag und Herchen 1979 87. 
See also the report of the 1970 Lusaka Seminar on Economic and Social Rights - Vasciannie 1 27 

161 For instance, cooperation under the four Lome Conventions has been predicated at least partly on the 
assumption that the colonial experience has created a special relationship between certain European states 
and their African, Caribbean, and Pacific counterparts. The first (1975) and second (1980) Lome 
Conventions were the nuclei of development between the EEC and the states of Africa, the Caribbean, and 
the Pacific (ACP states). The third Lome Convention (signed on 8 December 1984, with 66 members) 
differed from the previous two in spelling out the partners' responsibil ities and duties in their objectives 
and principles, shifting the burden of proof to the EEC when refusing ACP requests for derogation from 
Protocol I. and gave increased importance to fishing and transportation - see May 1985 International Legal 
Materials Vol XXIV No 3 571. The fourth Lome Convention was signed on 15 December 1989 - to run for 
10 years as from 1 March 1990 - by 12 EEC states and 69 ACP states (the Dominican Republic, Haiti and 
Namibia were the three new members). Among the signatories were Botswana, Lesotho, Malawi, 
Mozambique, Swaziland, Zambia, and Zimbabwe. Apart from the general provisions relating to 'special 
attention', specific measures relating to land-locked states are on agricultural cooperation, food security and 
rural development (Article 52), development of fisheries (Article 62), industrial cooperation [Article 97(1)), 
development of services (Article 116), regional cooperation [Articles 159(g) and 165], allocation ofresources 
(Article 238), and development finance cooperation [Article 220(0)] - see July 1990 IntemaJional Legal 
Materials Vol XXIX No 4 783 

162 While it is possible to identify a number of common features in the practice of colonialism, details of the 
colonial process in different territories varied according to a multitude of factors - see Vasciannie 1 27 
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in land-locked states, but they have a particularly marked impact in the area of external 

trade. Exports from land-locked states are often limited to a narrow range of products, 

and in addition those products tend to be relatively uncompetitive in foreign markets. 

Furthermore, the problems of some land-locked states are exacerbated by the fact that 

their transit needs are not always regarded as matters of high prioroty in the 

neighbouring states through which their goods must pass163
. 

The question is thus whether the above grounds are sufficient reason for preferential 

treatment for land-locked states. In the first place, however, it should be clear that 

preferential treatment for land-locked states would include their developed European 

counterparts (states that have already overcome the obstacles they face as a result of 

their location). Exactly because those states have achieved development without 

privileges in the law of the sea, it can be argued that such privileges are not necessary 

for the improvement of conditions in developing land-locked states164 . 

More importantly, the arguments in favour of developing land-locked states tend to 

underestimate the difficulties faced by other developing states. Developing states as a 

group suffer from shortages of capital and skilled manpower, poor transit facilities, 

limited access to technology, and structural weaknesses in agriculture and 

manufacturing. Under those circumstances it would seem invidious to identify one 

obstacle to the development (in this case land-lockedness) and to create special rights 

for states facing that particular obstacle. 

One could thus identify with Szentes that the answer to the problem would rather be 

in restructuring, and creating an investment policy for internal and regional 

integration165 (presumably with the the same foreign aid that would have been used 

to bolster the infrastructure of developing states in the first place). 

163 Vasciannie 1 30/31 

164 Vasciannie 1 31 

165 Szentes 153 275 
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5.4 ACCESS TO THE LMNG RESOURCES OF THE SEA 

The question of access for land-locked states to the living resources of the sea ( and 

especially in the exclusive economic zones of coastal states) was highly controversial 

throughout the negotiations at UNCLOS III. It was furthermore of considerable 

economic importance because - at the time of the negotiations - over 95% of the world's 

marine fish catch was taken within 200 miles from the shore166
• 

In general, the basic principle which governs the exploration of living resources in areas 

outside zones of national jurisdiction is freedom of fishing. This is provided for in the 

1958 Geneva Convention on the High Seas167 and the Convention on Fishing 

and Conservation of the Living Resources of the High Seas168
. In addition, 

the principle is well established as a rule of customary international law169
. 

However, it had been noted before that in the period after the 1945 Truman 

Proclamation a number of coastal states (in particular Latin American states) 

unilaterally extended their territorial seas or fishing zones to up too 200 miles. 

In addition, neither the 1958 nor the 1960 Geneva conference could reach agreement 

on either the breadth of the territorial sea or on fishing limits. Thus, even though the 

166 Vasciannie 1 34 

167 
Article 2 

168 
Article 1 

169 
Not only does the Convention on the High Seas declare itself to be declaratory of established principles of 
international Jaw, but the ILC had stated that the provision on freedom of fishing in the Convention on 
Fishing and Conservation of the Living Resources of the High Seas was a confirmatory one 
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above-mentioned two 1958 conventions affirmed the basic rule of freedom of fishing in 

the high seas, the actual area of application was in doubt170
. 

The first proposal using the term 'exclusive economic zone ' was made by Kenya at the 

1972 meeting of the Asian-African Legal Consultative Committee in Lagos. 

The Kenyan proposal171 was followed up by Caribbean states at the 1972 Santa 

Domingo Specialized Conference on the Law of the Sea and the African states 

participating in the Regional Seminar on the Law of the Sea at Yaounde the same 

year172
. The 1974 Kampala Declaration stressed that UNCLOS II I should take into 

consideration the 'needs and interests of developing countries, particularly those of the 

land-locked and other GDS'173
. 

Throughout the negotiations at UNCLOS II I the land-locked and 

geographically-disadvantaged states maintained that they should be granted special rights 

in the exclusive economic zones of neighbouring coastal states. Their main argument 

was that they were entitled to access to living resources under the pre-existing high seas 

regime, and that they should therefore remain entitled to a similar right of access under 

the new regime. Another important factor was the economically underdeveloped 

condition of developing states (and thus also developing land-locked states). The 

land-locked states stressed that arguments concerning access to living resources based 

on development needs should apply to them as well. In the third place, a number of 

170 
After the two Geneva conferences the 12-mile territorial sea claimants grew in numbers from 30 to 50, in 
spite of opposition by inter alia the UK and the US (who favoured a 3-mile limit). Furthermore, several 
states unilaterally claimed 12-mile exclusive fishing zones and entered into bilateral agreements recognising 
such claims. The practice grew to such an extent that the ICJ in 1974 pronounced that such zones had 
crystallized in customary international Jaw - see Vasciannie 1 36. See also the Fisheries Jurisdiction Cases 
2.6.3 supra 

171 Recommending a 200-mile zone in which coastal states would possess exclusive jurisdiction in matters 
pertaining to fisheries and pollution control. It maintained, however, that the establishment of the zone 
should not affect the traditional freedoms of navigation and overflight for third states 

172 The latter unanimously endorsed the concept of an economic zone in which individual coastal states would 
have exclusive jurisdiction for the purpose of control. regulation, and exploitation of living resources. 
However, land-Jocked and 'near-land-Jocked' states should be able to take part in exploitation of living 
resources in the zone - Vasciannie 1 38 

173 
Vasciannie 1 38 
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states used the disadvantaged geographical position of certain states to support 

arguments for equitable readjustment at UNCLOS III (as a means by which the 

international system could correct the hazards of nature )174. 

During the UNCLOS III negotiations the land-locked and geographically disadvantaged 

states made it quite clear that - in their view - they were entitled to participate in the 

exploration and exploitation of neighbouring coastal zones on an equal and 

non-discriminatory basis. Even though this was a fairly radical demand, its chances of 

success initially seemed fair because of the numerical strength of the group. 

Furthermore, it was also boosted by the willingness of certain coastal states to offer 

qualified support for the principle of equal access175
• However, the opponents to the 

principle of equal access wanted to make the actual sharing of the living resources for 

land-locked and geographically disadvantaged states subject to coastal state 

discretion 176
• 

At stake was not just the question of access to the living resources as such. In the first 

place, there was the so-called 'surplus question'. A number of European and some 

Latin American states wanted to confine land-locked and geographically disadvantaged 

states' access to the surplus living resources177 of the exclusive economic zone. The 

land-locked and geographically disadvantaged states, however, contended that if rights 

were limited to surplus, the full allowable catch by a coastal state would render their 

174 Vasciannie 1 42 

175 
See Vasciannie 1 44/45 for the 1973 Declaration on the Issues of the Law of the Sea by the African states, 
and the 'Draft Articles on Fisheries' of the same year by Canada, India, Kenya, and Sri Lanka 

176 
See V asciannie 1 46/4 7 

177 
That is, coastal states would have the power (subject to scrut iny by relevant regional or sectoral 
organisations) to fix the total al lowable catch which would ensure the maintenance of the maximum 
suSlainable yield. The coastal state would then have the right to reserve for itself that portion of the 
allowable catch of one or more species which it had the capacity to take, while the rest would be 'surplus' 
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rights in the exclusive economic zone meaningless178
• However, the negotiating texts 

favoured the view that access should be defined in terms of surplus living resources. 

The 1982 LOSC proved to be a disappointment for land-locked and geographically 

disadvantaged states in this respect. Articles 69 and 70 of the LOSC clearly define their 

rights to surplus resources179 which must be exercised in conformity with these articles 

giving coastal states the power to determine the allowable catch in the exclusive 

economic zone1
8(), and their capacity to harvest that catch181

• 

A second question at stake during the negotiations was the issue of participation on an 

'equitable basis'. The land-locked and geographically disadvantaged states initially 

insisted on the term 'equal access'. However, according to the 1982 LOSC, 

land-locked182 and geographically disadvantaged183 states shall have the right to 

exploit the surplus resources from the exclusive economic zones of coastal states in the 

same region or subregion on an equitable basis, taking into account the relevant 

economic and geographical circumstances of the states concerned. The vagueness of the 

concept of equitable participation is somewhat lessened by the factors specified to be 

178 Because, in the fi rst place, coastal states might (through joint ventures with advanced fishing nations) 
harvest their entire allowable catch, and secondly, it could be expected that coastal states might accelerate 
the development of their fishing technology in order to exploit all of their allowable catch. See also Burke 
W T Toe Law of the Sea Convention and Fishing Practices of Nonsignatories, with Special Reference to 
the United States' in Consenus and Confrontation: The United Stales and the Law of the Sea Convention 
edited by Van Dyke J M Honolulu: University of Hawaii 1985 320 

179 
Article 69(1) 

1
8() Art icle 61(1) 

181 Article 62(2) 

182 Article 69(1) 

183 
Article 70(1) 
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considered when agreements concerning participation are being made between coastal 

states and land-locked and geographically disadvantaged states184
. 

A third issue concerns the question of whether the rights of the land-locked and 

geographically disadvanta ed states are preferential as against third states. The 1982 

LOSC185 specifies a non-exhaustive list of state interests to be considered in the 

allocation of the surplus186
, but does not indicate any priority that may exist inter 

se181_ 

A fourth issue concerns the question as to what happens when there is no surplus. As 

far as land-locked states are concerned188
, Article 69(3) of the 1982 LOSC provides that 

when the harvesting capacity of a coastal state approaches a point which would enable 

it to harvest the entire allowable catch of the living resources in its exclusive economic 

zone, the coastal state ('and other States concerned') shall cooperate in the 

establishment of equitable arrangements on a bilateral, subregional or regional basis to 

allow for participation of developing land-locked states of the same subregion or region 

in the exploitation of the living resources of the exclusive economic zones of coastal 

states of the subregion or region, 'as may be appropriate in the circumstances and on 

terms satisfactory to all the parties' 189
• The provision seems to favour the coastal 

states in terms of not placing them under any constraint, and one author opines that the 

184 Toe factors are (i) the need to avoid effects detrimental to fishing communities or fishing industries in the 
coastal state, (ii) the extent to which the land-locked or geographically disadvantaged state is participating 
or entitled to participate in the exclusive economic zones of other coastal states, (iii) the extent to which 
other land-locked or geographically disadvantaged states are exploiting the living resources of the exclusive 
economic zone of the coastal state, and (iv) the nutritional needs of the populations of the respective states 
- see Articles 69(2) and 70(3) of the 1982 LOSC 

185 Article 62(3) 

186 In addition to land-locked and geographically disadvantaged states, the interests mentioned are those of 
(i) developing states in the subregion or region, (ii) states wi th traditional fishing rights, and (iii) states 
which have made substantial efforts in research and the identification of stocks 

187 See Vasciannie 1 53/54 for the various possibilities as far as the interpretation of this question is concerned 

188 See Article 70(4) of the 1982 LOSC for the provisions concerning geographically disadvantaged states 

189 Article 69(3) of the 1982 LOSC 
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land-locked states 'will have a highly circumscribed right of participation ' at best when 

there is no surplus in the exclusive economic zones of their coastal neighbours190• 

A fifth issue concerns the exception for 'overwhelmingly dependent' states191
. That 

restriction was justified ( during the negotiations at UNCWS Ill) on the ground that it 

would be inequitable to expect a coastal state in that category to share its fishery 

resources with others. The main problem with the clause is that the convention 

provides no defintion of criteria for identifying 'overwhelming dependence'192
• 

A sixth issue concerns the determination of the surplus and dispute settlement. Articles 

61 (1) and 62(2) of the 1982 LOSC respectively provide that the coastal states determine 

the allowable catch and the harvesting capacity. As a result, land-locked states (as well 

as other geographically disadvantaged states) may have access to only a small surplus 

or no surplus at all. This discretion given to coastal states is reinforced by the 

proV1s1ons on dispute settlement193
. Although the convention provides for the 

compulsory settlement of fisheries disputes194, those concerning coastal states' rights 

over living resources are specifically exempted195
. This underlines the weak position 

of land-locked states regarding disputes that concern surplus determination. 

190 Vasciannie 1 55 

191 Where the economy of a state is overwhelmingly dependent on the exploitation of living resources, the 
provisions of Articles 69 and 70 of the 1982 LOSC do not apply - see Article 71 

192 Vasciannie (1 56) warns that Article 71 may induce other coastal states to plead overwhelming 
independence and thus erode the rights of land-locked states 

193 See Part XV of the 1982 LOSC 

194 Article 297(3)(a) of the 1982 LOSC 

195 Included in the exempted category are disputes concerning discretion with regard to the determination of 
the allowable catch. harvesting capacity, and surplus allocation. Even though Article 297(3)(b) does 
establish a compulsory conciliatory procedure in relation to certain coastal state actions which may infringe 
the rights of land-locked states, this procedure would not cover the situation where a coastal state has 
incorrectly determined its capacity to harvest. or its allowable catch - see Vasciann ie 1 58 
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As far as the tenninological debate about 'rights' for land-locked states is concerned, 

the term is now included in the 1982 LOSC despite vigorous opposition to it at the 

UNCLOS III negotiations196
. 

While the group of land-locked and geographically disadvantaged states advocated 

'discrimination' in their favour at the UNCLOS III negotiations on inter alia the basis 

of economics, the 1982 LOSC has accepted the principle that both developing and 

developed land-locked and geographically disadvantaged states should be entitled to 

rights in neighbouring zones197
, but at the same time provides that only developing 

land-locked and geographically disadvantaged states are identified for special 

consideration concerning the allocation of the exclusive economic zone resources where 

a given coastal state approaches the point where it may harvest its entire allowable 

catch 198. 

Finally, as far as land-locked states and manne scientific research is concerned, the 

interests of land-locked states (and geographically disadvantaged states) are promoted 

in certain respects199
. However, it can be argued that in real terms Article 254 may 

be deficient in certain respects as far as land-locked states are concerned200
. 

In conclusion, even though there may be definite benefits for land-locked states in the 

provisions of the 1982 LOSC, it is certainly less than they might have hoped for2°1
. 

196 See Article 69 of the 1982 LOSC for the rights of land-locked states 

197 See Vasciannie 1 63 

198 
See again Articles 69(3) and 70(4) of the 1982 LOSC, and also Articles 69(4) and 70(5) which limits the 
exploration of exclusive economic zones of developed states in the same subregion or region (but not 
applicable to developing land-locked or geographically disadvantaged states) 

199 Article 254 provides that (i) in certain cases, states or organisations should inform the land-locked state 
when they intend undertaking research in the exclusive economic zone or continental shelf of a 
neighbouring coastal state. (ii) such states or organisations should inform the land-Jocked state with details 
and information concerning the project, and (iii) at their request land-locked states should be given the 
opportunity to participate in such projects through qualified experts whom they may wish to appoint 

200 See Vasciannie 1 66-68 for the arguments 

201 See 5.8 infra 
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5.5 ACCESS TO THE MINERAL RESOURCES OF THE SEA 

The history of and claims to the 'common heritage of mankind ' have been discussed 

before202
• Here the question of entitlement to seabed resources for land-locked states 

- as provided for in the 1982 LOSC - will be examined. 

All the proposals made by the group of land-locked and geographically disadvantaged 

states at UNCLOS III were based on the assumption that members of the group would 

be entitled to resource rights in the Area as a matter of course203
• This approach204 

was furthermore not challenged until 1982205
: the majority of states participating in the 

seabed debates based their positions on the view that the Area and its resources were 

the 'common heritage of mankind', and it would thus have been logically inconsistent 

for them to maintain that a 'significant part of mankind should be banned automatically 

from full access'206
• 

The 1982 LOSC makes no special provision in favour of developed land-locked states in 

matters relating to deep seabed participation207
• At the same time, the LOSC contains 

only three articles which refer expljcitly to the positions of land-locked states in the 

context of direct participation208
. 

202 See 4.3 supra 

203 See Vasciannie 1 143/144 

I Nwu / LJBRARY 

204 As laid down in Paragraph 7 of the 1970 General Assembly Declaration of Principles Governing the 
Sea-bed and Ocean Floor, and Subsoil thereof, beyond the Limits of National Jurisdiction 

205 See 7 .2 infra 

206 Vasciannie 1 144 

207 These states will have access to the resources of the Area under the same terms and conditions as 
developed coastal states 

208 'Direct participation' refers to direct involvement of states in the exploration and exploitation of the deep 
seabed and its subsoil , and thus not to participation in the organs of the Authority 
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Article 148 provides that the effective participation of developing states in activities in 

the Area shall be promoted 'having due regard to their special interests and needs, and 

in particular to the special need of the land-locked and geographically disadvantaged 

among them to overcome obstacles arising from their disadvantaged location, including 

remoteness from the Area and difficulty of access to and from it'209
. 

In addition, Article 152(2)210 provides that special consideration for developing states 

- in particular, consideration for the land-locked and geographically disadvantaged states 

- shall be permitted21 
• 

Article 160(2)(k) gives the Assembly the power to consider problems which land-locked 

and geographically disadvantaged states may have in connection with activities in the 

Area. 

However, both Articles 152(2) and 160(2)(k) seem to be superfluous212
, and it would 

seem that the Authority would have to rely on Article 148 when it decides on the 

participation of land-locked states. At the same time, Article 148 is not entirely clear. 

In particular, it does not indicate when liability will arise for breach of its terms, and it 

fails to specify the penalties which may be enforced in that event. Therefore, the 

Authority will have great discretion in deciding the precise ru les which govern this 

particular area. 

Certain specific rules designed to promote the participation of developing states as a 

whole are included in the 1982 WSC, for example in matters such as the transfer of 

209 Article 148 of the 1982 WSC 

210 'Exercise of powers and functions by the Authority' 

211 Even though this may be in breach of the principle of non-discrimination - see Articles 152(1) and 157(3) 

212 
See Vasciannie 1 162 
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technology213, the training of personnel21 4, and the selection of applicants for 

reserved areas215
. 

As far as the Enterprise is concerned, Article 12(3)(b)(ii) of Annex IV of the 1982 

LOSC provides that the Enterprise shall give preference to goods and services 

originating in developing states, including the land-locked and geographically 

disadvantaged states, in conformity with guidelines approved by the Counci1216. 

The primary objective of land-locked states in the area of revenue-sharing had been to 

maximise their share of the financial benefits to be derived from the exploitation of the 

deep seabed. However, the 1982 LOSC contains no general reference to special 

treatment for them in this regard. It means that these states may have to be content 

with financial benefits on the same basis as coastal states. At the same time, because 

there is no clear rule prohibiting preferential treatment for developing land-locked 

states, it may be that the Authority would be acting within the scope of its discretion 

if it were to elect to treat these states more favourably than others217
. 

As far as representation in the Council is concerned, Article 161 of the 1982 LOSC 

provides that states representing special interests shall occupy one half of the seats in 

213 Articles 144{1)(b), and 144{2)(a) and (b) 

214 Article 143(3)(a) and (b) 

215 Article 9 of Annex Ill 

216 · c c ·a1 · · d However, particular re,erence to pre,erent1 treatment 1s om1tte 

217 Vasciannie 1 167 
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the 36-member body218
• In practical terms, however, it may not mean much to 

land-locked states219
. 

At the same time, much depends on the manner of application of the provisions of the 

convention. If the international community adheres to the spirit of the provisions on 

membership, land-locked and geographically disadvantaged states could play a critical 

role in decision-making. The voting rules in the Council have been designed to 

protect minority interests: by virtue of Article 161(8)( d) certain important decisions by 

the Council can only be made on the basis of consensus among all members. This 

ensures that even a small group of land-locked and geographically disadvantaged states 

can prevent the introduction of rules which are contrary to its fundamental interests. 

In addition, they would be able to exercise considerable influence over policy decisions 

because almost all major decisions in the Council require a two-thirds majority of 

those present and voting220
• 

Once again, however, it is quite clear that land-locked states did not achieve everything 

they wished for. The reasons for that will be discussed in Chapter Seven. At the same 

time, the 1982 WSC is not in force yet, and land-locked states may well have time to 

reflect on their strategies should the matter under discussion come up for negotiation 

again at a later stage. 

218 
They shall be elected by the Assembly in the following order: 

(a) Four members from among States Parties that are the largest consumers or importers of 
commodities produce from the types of minerals to be derived from the Area. The largest 
consumer and one Eastern European State shall be included in this category; 

(b) Four members from among the eight States Parties which have the largest investments in 
preparation for and in the conduct of activities in the Area, including at least one Eastern 
European country; 

(c) Four from among the major net exporters of the categories of minerals derived from the Area; 
including at least two developing States; 

( d) Six developing States representing special interests. The special interests to be represented shall 
include States with large populations, land-locked states or geographically disadvantaged states, 
major importers of the categories of minerals derived from the Area, potential producers of these 
minerals, and least developed States. 

219 
See Vasciasnnie 1 174/175 

220 Article 161(8)(c) of the 1982 LOSC 
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5.6 ENFORCEMENT 

It may be argued that the provisions in the 1982 LOSC pertaining to enforcement221 

• 
do not particularly apply to land-locked states. However, a brief comment may be 

necessary. 

Pollution from land-based sources222 may be applicable to land-locked states with 

rivers flowing into the sea from their territories through transit states. Similarly, should 

a land-locked state be in a position to take part in the activities in the Area, Articles 

214223 and 215224 could apply. 

Article 216(1 )(b) refers to enforcement by the flag state with regard to vessels flying its 

flag or vessels or aircraft of its registry. Thus, by virtue of the provision of Article 

90225
, it will also apply to land-locked states. The same applies to Article 217226

• 

221 Articles 213-222 of the 1982 LOSC. See also D'Arnato A 'The Enforcement of Norms and Rules with 
Respect to Non parties' in Consensus and Confrontation: 17ie United Stales and the Law of the Sea Convention 
edited by Van Dyke J M Honolulu: The Law of the Sea Institute, University of Hawaiii 1985 492-495 where 
he distinguishes between three types of enforcement: judicial, military. and systemic 

222 Addressed in Article 213 

223 'Enforcement with respect to pollution from sea-bed activities' 

224 'Enforcement with respect to pollution from activities in the Area' 

225 'Every state, whether coastal or land-locked. has the right to sail ships flying its flag on the high seas' 

226 'Enforcement by flag states' 
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5.7 SETTLEMENT OF DISPUTES 

The original support for the establishment of a viable disputes settlement system for the 

LOSC was based upon the understanding that the substantive parts of the convention 

were the result of delicate compromises. Thus, the competing rights and obligations of 

the states parties could easily disintegrate through unilateral interpretations of the treaty 

itself in the case of a dispute. Accordingly, it was felt necessary to establish227 viable 

third-party procedures, including judicial procedures, for the settlement of disputes that 

may arise under the convention: not only for the objective interpretation and application 

of the treaty, but also for removing law of the sea disputes from the arena of settlement 

through the threat or the use of force228
. A viable system of settlement of disputes 

was thus one of the focal points towards the new order in the oceans that UNCLOS III 

tried to create. 

In the convention there is no general clause for submission of disputes to the ICJ. 

However, the convention does introduce two innovations in the field of dispute 

settlement. In the first place, the procedure of dispute settlement is objectively 

determined by the type of legal relationships created by the relevant substantive 

provisions of the convention: different procedures of settlement are applicable to 

different types of substantive legal relationships. In the second place, there is much 

scope left for a subjective determination - or choice - of the applicable procedure of 

dispute settlement by the party or parties concerned, and some scope for the unilateral 

subjective exclusion of dispute settlement procedures229
• 

2?7 
- A£ part of the 'package deal' approach 

228 
Adede A O The System for Settlement of Disputes under the United Nations Convention on the Law of the Sea 
Dordrecht: Martinus ijhoff Publishers 1987 241 

229 See Riphagen W 'Dispute Settlement in the 1982 United Nations Convention on the Law of the Sea' in The 
New Law of the Sea edited by Rozakis C L and Stephanou C A Amsterdam: North-Holland 1983 283 
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The convention makes proV1s1on for some 12 different mechanisms of settlement of 

disputes230
• Of particular interest to land-locked and transit states are the following : 

(i) conciliation231
, (ii) arbitration232

, (iii) judicial settlement by the International 

Tribunal for the Law of the Sea (ITLOS)233
, (iv) settlement by a special chamber of 

ITLOS234
, and (v) judicial settlement by the ICJ. 

Section 1 of Annex V deals with conciliation: institution of proceedings, list of 

conciliators, constitution of conciliation commission, procedure, amicable settlement, 

functions of the commission, report, termination, fees and expenses, and the right of 

parties to modify procedure235
• The procedures are clearly non-compulsory: they can 

only be set in motion if the parties to an existing dispute agree to do so236
• 

Annex VII deals with arbitration. Article 1 states: 

Subject to the provisions of Part XV, any party to a dispute may submit the dispute to 

the arbitral procedure provided for in this Annex by written notification addres.sed to the 

other party or parties to the dispute. The notification shall be accompanied by a 

statement of the claim and the grounds on which it is based237
• 

230 Riphagen 229 283/284 

231 Annex V, Section 1 

232 Annex VIl 

233 Annex VI 

234 Annex VI, Article 15 

235 Annex V Articles 1 · 10 

236 See Erasmus G 'Dispute settlement in the law of the sea' in The Law of the Sea edited by Bennett T W el 

al Capte Town: Juta & Co. Ltd 1986 22 

237 Annex VTI Article 1 
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This Annex furthermore provides for a list of arbitrators to be drawn up and maintained 

by the Secretary-General (four each to every state party)238
• 

Unless the parties to the dispute otherwise agree, the arbitral tribunal shall determine 

its own procedure, 'assuring to each party a full opportunity to be beard and to present 

its case'239
• Any controversy which may arise between the parties as regards the 

interpretation or manner of implementation of the outcome of the proceedings may be 

submitted to the arbitral tribunal240
, or to another court or tribunal under article 287 

by agreement of all the parties to the dispute241
. 

Arbitration procedure under Annex VII is compulsory in the sense that it can be set in 

motion by one party to the dispute. However, the competence or jurisdiction of the 

third party often does not rest on the convention alone, but also on the choice made by 

a party before the dispute has arisen242
• 

Annex VI deals with judicial settlement by ITLOS. The tribunal is to consist of 21 

independent members, no two of which may be nationals of the same state243
• The 

members shall be elected for nine years and may be re-elected244
• Article 2(2) 

contains a provision that - in the Tribunal as a whole - the representation of the 

principal legal systems of the world and equitable geographical distribution shall be 

assured245
. 

238 
Annex VII Article 2(1) 

239 
Annex VII Article 5 

240 
Annex VII Article 12(1) 

241 
Annex VII Article 12(2) 

242 Erasmus 236 22 

243 
Annex VI Articles 2(1) and 3(1) 

244 
Annex VI Articles 5(1) 

245 
Annex VI Art icle 2(2) 
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The jurisdiction of the tribunal comprises all disputes and all applications submitted to 

it in accordance with the WSC and all matters specifically provided for in any other 

agreement which confers jurisdiction on the tribunal246
• All questions are to be 

decided by a majority of the members of the tribunal present, with a casting vote by the 

President of the tribunal247
• 

Article 15 of Annex VI makes provision for special chambers ( composed of three or 

more of the elected members of the tribunal) for dealing with particular categories of 

disputes248
• The purpose of such a special chamber seems to be 'the speedy dispatch 

of business'249
• A decision handed down by such a special chamber 'shall be 

considered as rendered by the Tribunal'250
. 

Another mechanism for the settlement of disputes is the ICJ251
. For the purposes of 

such a hearing the court may appoint experts on scientific or technical matters to sit 

with the court (but without the right to vote)252
. 

Article 287 offers a state the possibility to choose between the different procedures in 

this article253
• However, Riphagen254 points out that this is only a choice: if no 

246 Annex VI Article 21 

247 Annex VI Articles 29(1) and 29(2) 

248 Annex VI Article 15(1) 

249 Annex VI Article 15(3) 

250 Annex VI Article 15(5) 

251 Artice 2137 and Annex IX Article 7 

252 Article 2139 

253 Article 2137(1). See also Taniguchi C 'Jurisdiction, Enforcement, and Dispute Settlement in the Law of the 
Sea Convention' in Consensus and Confrontation: The United States and the Law of the Sea Convention edited 
by Van Dyke J M Honolulu: The Law of the Sea Institute, University of Hawaii 1985 481 

254 Riphagen 229 2134 
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written declaration under article 287 is made, the state is deemed to have chosen the 

procedure of arbitration under Annex VII. Furthermore he contends: 

In its written declaration, the State may choose "one or more" of the four courts or 

tribunals. It is not quite clear whether, in doing so, it may also specify that it accepts 

one court or tribunal for one category of disputes, and another for another category. 

One might argue that such diversified choice complicates the application of the system, 

but that is hardly a decisive argument in view of the difficulties already inherent in the 

technique of dispute settlement adopted by the Convention itself. Moreover, the wording 

of Art. 287(3) rather seems to point in the direction of the admissibility of the multiple 

diversified choice255
• 

In conclusion, the guiding principle ( as also reflected in the drafting history of the 

specific articles) is that the will of the parties must prevail. Thus the parties may - by 

agreement - select any dispute settlement method they wish. They are also able to 

bypass the provisions of the convention by agreeing in advance to use some other 

bilateral, regional or general settlement system. Furthermore, even after a dispute has 

arisen and has been submitted to a procedure provided for in the convention, the parties 

can agree at any time to settle the dispute in question by a different procedure256
. 

The need to maintain the flexibility - aimed at achieving a wider acceptability of the 

dispute settlement system as an integral part of the convention - led to Article 287257 

'offering parties a cafeteria of jurisdictions'258
• If parties to a dispute have not 

accepted the same forum of procedure, they are obliged to submit the dispute to 

arbitrartion. Thus, the system favours a state which makes a declaration choosing 

arbitration in the first place. 

255 Riphagen 229 284/285. See also Adede 228 242/243. Erasmus 236 22 

256 Adede 228 283. Erasmus 236 22 

257 The so-called 'Montreux fonnula' 

258 Adede 228 283 
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At the same time, Erasmus points out that the outstanding positive point in connection 

with the dispute settlement procedure is that - with exception of the limitations 

contained in Articles 297 and 298 - the system is a compulsory one. If none of the 

proposed methods is selected, arbitration is to be accepted259. 

5.8 

The final evaluation of the !>)'Stem will have to await the eventual entering into force of 

the Convention and especially the activities of the Sea-Bed Authority in the Area. The 

very nature of the Area scheme seems to be such as to make its succes.sfull 

implementation dependent on near universality. This does not appear very promising 

at present260
• 

CONCLUSION 

Devine261 divides the contents of the convention into four different kinds of rule: 

declaratory, legislative and clarificatory rules, and so-called 'doubtful provisions'262
. 

As far as land-locked states and the convention are concerned, he offers the following: 

The provisions (which favour land-locked states) are legislative, ie new. They do not 

represent the existing Jaw. Hence it is only by ratifying the Convention that a landlocked 

state could acquire these rights and it would acquire them against a coastal state which 

also ratified the Convention. On these matters it is clear that in Southern Africa the 

interests of South Africa, Mozambique and Angola would diverge from those of 

Botswana, Lesotho, Swaziland, Malawi, Zambia and Zimbabwe. This divergence of 

interest would be a factor to be taken into consideration by the different states in 

deciding whether or not to ratify the Convention263
• 

259 Erasmus 236 25. See also Anand RP 'The Settlement of Disputes and the Law of the Sea Convention' in 
Consensus and Confrontation: The UniJed States and the Law of the Sea Convention edited by Van Dyke J 
M Honolulu: The Law of the Sea Institute, University of Hawaii 1985 484 

260 Erasmus 236 25 

261 Devine DJ 'Southern Africa and the law of the sea: Problems common, uncommon and unique' in The Law 
of the Sea edited by Bennett T W eJ al Cape Town: Juta & Co, Ltd 1986 30 

262 
Ibid 

263 Devine 261 31 
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It should be apparent from the above and also from the deliberations at UNCLOS III 

that there exists a general consensus on certain fundamental principles as far as access 

to the sea for land-locked states is concerned. In the first place, as a matter of necessity 

- and to enable their participation in the common heritage of mankind - a right of 

access to the sea must be recognised for land-locked states. In the second place, 

implicit to meaningful recognition is the proposition that general principles governing 

the exercise of that right must be provided for in a single internationally binding legal 

instrument. 

The 1982 LOSC is a positive step towards these goals. However, it is quite clear that 

the convention is not yet in force. It is therefore not yet a legally binding instrument. 

To realise its promise, the convention must be ratified by transit states. Such states 

should also be bound to recognise and respect the right of access and freedom of transit 

guaranteed to land-locked states in the convention. In addition, these rights will have 

to be guaranteed in bilateral agreements between land-locked states and transit states. 

Furthermore, certain provisions of the convention (the ones relating to ITLOS, for 

instance) could be applicable to states and other entities not parties to the convention 

only if they themselves provided for such an application and if third parties agreed to 

submit themselves to these conventional rules264
• However, one of the convention's 

characteristics is that it almost completely ignores states which do not become parties 

to it. 

It is obvious that the success of the convention will be measured in large part by the 

number of participants it attracts. Without the support of a significant majority of 

transit states, the right of access recognised in the convention could never be of much 

assistance for many land-locked states. Furthermore, even with universal acceptance of 

an international rule, details for the day-to-day administration of trade necessarily must 

be agreed upon between the individual land-locked and transit states concerned. 

264 Vukas B 'The Impact of the Third United Nations Conference on the Law of the Sea on Customary Law' 
in The New Law of the Sea edited by Rozakis CL and Stephanou CA Amsterdam: North-Holland 1983 
49 
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Nevertheless, the scope of such bilateral agreements should be limited to an 

accommodation of local circumstances and facilitation of trade implementing the 

broader purposes of the convention. 

Indeed, Sinjela suggests that absence of agreement on the above terms may not legally 

justify the suspension or abrogation of an otherwise valid right of access265
• 

One could therefore sympathise with Sinjela that '(p)ursuant to provisions of the 

Convention allowing establishment of greater transit facilities than mandated, 

land-locked countries could seek agreement with transit States for the grant of 

international servitudes'266
. This would of course mean that such land-locked states 

have greater rights than those provided for in the convention. An international 

servitude is a real right whereby the territory of one state can be 'used' on a permanent 

basis by another state for a particular purpose267
. As Sinjela points out, such 

arrangements would also protect a land-locked state from suspension or abrogation of 

its right of access to and from the sea because, once granted, a servitude attains m 

international law an existence independent of the agreement which created it, with the 

result that it is not abolished with the cancellation of the agreement. 

Koh268 poses the question as to what led to breakdown of the old legal order 

governing the seas. He answers the question as follows: 

265 Sinjela 1 59. See also Vukas 264 48/49 

266 Sinjela 1 59 

267 Such seIYitudes might include the actual grant of a corridor linking the territory of the land-locked state 
with the sea, or a right to use existing rail . road or river systems on a pennanent basis - see Sinjela 1 59 

268 Koh T T B 'The Origins of the 1982 Convention on the Law of the Sea' in 1987 Malaya Law Review Vol 
29 1-17 14 



The old legal order collapsed under the weight of three causes: first, the progress of 

technology; second, the failure of the traditional law to deal adequately with the 

concerns of coastal states regarding the utilisation of oceanic resources; and third, the 

emergence of the developing countriei69. 
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A fourth reason (but linking up with the third) may be that for too long land-locked 

states (and their special problems) have taken a back seat to developments in the 

international law of the sea. 

Sinjela points out that it bas to be borne in mind that assured access to the sea for 

land-locked states is but one focal point in a broad spectrum of legal and economic 

issues facing the new international order. Expanding use of the sea (and a concomitant 

heavier reliance on its resources) is inevitable in the future. Therefore the needs of 

land-locked states ( especially if they are also developing states, as most land-locked 

states are) demand legal recognition if a new international economic order is to be 

established. 'Implementation of the widest possible right of access is essential if these 

States are to attain their goals of economic development and enhanced quality of life 

for their people'270
• 

However, even with universal acceptance of an international rule, details for the 

day-to-day administration of transit trade necessarily must be agreed upon between the 

individual land-locked and transit states concerned. The scope of such bilateral 

agreements should be limited to an accommodation of local circumstances and 

facilitation of trade to implement the broader purposes of the convention. Absence of 

agreement on these terms may not legally justify the suspension or abrogation of an 

otherwise valid right of access. 

269 Koh 268 14 

270 
Sinjela 1 60 
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CHAPTER SIX: A COMPARISON OF SOUTHERN AFRICAN 

I.AND-LOCKED STATES 

6.1 INTRODUCTION 

Any discussion of Southern African land-locked states hinges on two particular bodies 

to address the problems of those states: the Southern African Customs Union (SACU), 

and the Southern African Development Coordination Conference (SADCC). However, 

a brief look is necessary at the different strata of economic cooperation in Southern 

Africa. These are: (i) organisations from which South Africa is excluded1, (ii) 

organisations in which South Africa and neighbouring states are formal members2, (iii) 

sectoral working agreements between South Africa and neighbouring states3
, and (iv) 

multilateral cooperation within South Africa's traditional borders4
• 

The SACU used to consist of Botswana, Lesotho, South Africa, and Swaziland. It dates 

back to 1910, but its ancestry may be traced to the 1889 Customs Union Convention 

between the Cape Colony and the Orange Free State5
. Lesotho6 and Botswana7 were 

admitted as accessors to the convention in 1891 and 1893 respectively, and subsequently 

also to the 1898, 1903, and 1906 conventions (which covered larger areas of the 

subcontinent). Swaziland was part of the Transvaal customs area from 1984 to 1904 and 

2 

3 

4 

5 

6 

7 

The SADCC and the Perefemtial Trade Area for Eastern and South Africa 

The SACU, the Rand Monetary Area Agreement of 1974, and the Trilateral Monetary Area Agreement of 

1986 

Labour agreements with Mozambique, Malawi, and Botswana, Lesotho and Swaziland; transport 
arrangements with the railway administrations of Malawi, Mozan1bique, Swaziland, Zambia. and Zimbabwe; 
and airways agreements with Botswana, Lesotho. Malawi, Mozan1bique. Swaziland, Zambia, and Zimbabwe 

See Maasdorp G G 'Economic and Political Aspects of Regional Cooperation in Southern Africa' 1986 
South African Journal of Economics Vol 54 No 2 163-168 

Maasdorp G 'The Southern African Olstoms Union - An Assessment' 1982 Journal of Contemporary 
African Studies Vol 2 No 1 81 

Then Basutoland 

Then the Bechuanaland Protectorate 
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was admitted as a member of the 1903 Customs Union Convention under a protocol in 

19048
• 

The 1906 convention was terminated with the formation of the Union of South Africa 

in 1910. In that year a Customs Union Agreement was signed between South Africa and 

the High Commission Territories9
• The advent of political independence for Botswana 

and Lesotho in 1966 and Swaziland in 1968 brought about new negotiations in 1969, 

formally establishing the Southern African Customs Union on 11 December 1969. 

Namibia became the fifth member of the SACU on 10 July 1990. The accession was in 

accordance with Article 23 of the Customs Union Agreement of 1969, a new article 

which was adopted by the original members and which entered into force on 9 April 

199010
. 

One of the main arguments of Botswana, Lesotho and Swaziland for concluding a new 

agreement in 1969 was that they should be compensated for trade-diversion effects. At 

the time of the 1910 agreement, the Union of South Africa and the High Commission 

Terrritories were all unindustrialised and there were no protective tariffs. The Customs 

Union could not have resulted in any trade diversion during its early years. From 1925, 

however, South Africa began to develop secondary industry behind tariff walls, and that 

must have led to trade diversion. The High Commission Territories did not attract 

industry, and thus felt that they were subsidising South African industrial growth 

(although only marginally because of their limited purchasing power). To date these 

states obtain the bulk of their imports from South Africa11
• Areas of concern tthe 

SACU are industrial development, revenue-sharing, and loss of fiscal sovereignty12
• 

Later negotiations were concerned with the revenue-sharing formula, in particular the 

8 
Maasdorp 5 81 

9 Basutoland, Bechuanaland, and Swaziland 

10 
It was necessary because the agreement contained no provision for the admission of new members 

11 
Maasdorp 5 88 

12 See Maasdorp 5 93-103 
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range of the stabilisation factor, and the time-lag in payments from the common revenue 

pool, and resulted in certain amendments to that effect in 1975 13
. 

The first Southern African Development Co-ordination Conference was held in Arusha, 

Tanzania, from 3 to 4 July 1979. It was attended by ministers from Angola, Botswana, 

Mozambique, Tanzania and Zambia, as well as by representatives of nine Western 

potential donor states (Belgium, Canada, Denmark, the Federal Republic of Germany, 

the Netherlands, Norway, Sweden, the UK and the US), and six international 

organisations. The conference prepared a draft declaration entitled 'Southern Africa 

- towards Economic Liberation'. 

At a meeting of heads of state and government (from Angola, Botswana, Lesotho, 

Malawi, Mozambique, Swaziland, Tanzania, Zambia and Zimbabwe) held in Lusaka, 

Zambia, from 1 to 2 April 1980, the participants adopted a Lusaka declaration on 

economic liberation and a programme of action designed to achieve the liberation. It 

was aimed at closer integration of the nine states' economies in order to accelerate their 

development, and to reduce their economic dependence on South Africa14
• 

The second SADCC conference was held by the nine states in Maputo, Mozambique, 

from 27 to 28 November 1980, to discuss development projects with representatives of 

potential donor states and 17 international organisations. Subsequent meetings have 

taken place in Salisbury, Zimbabwe (1981), Blantyre, Malawi (1981), Maseru, Lesotho 

(1983), Lusaka (1984), Gaborone, Botswana (1984), and every year subsequent to that. 

13 

14 

See further Baffoe F 'Some Aspects of the Political Economy of Economic Cooperation and Integration 
in Southern Africa: The Case of South Africa and the Countries of Botswana, Lesotho and Swaziland' in 
Economic Cooperalion and Integration in Africa edited by Ndongko WA Dakar: Codesria Book Series 1985 
254-285, Gurna X P 'The Revised Southern African Customs Union Agreement: An Appraisal ' 1990 South 
African Journal of Economics Vol 58 No 1 63-77, Hudson D J 'Brief Chronolgy of Customs Agreements in 
Southern Africa, 1855-1979' 1979 Botswana Notes and Records Vol 11 89-95. Setai B 'Integration and Policy 
Constraints to Industry and Trade in Botswana. Lesotho and Swaziland' 1988 African Journal of Po/iJical 
Economy Vol 2 No 1101-119 

The programme of action included inter alia proposals for the creation of a Southern African transport and 
communications commission based in Maputo, the preparation of a food security plan for the region, the 
establishment of a regional agricultural research centre, plans for the harmonisation of industrialisation and 
of energy policies, and studies leading to proposals for the establishment of a Southern African 
development fund 
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As the SADCC15 celebrated its 10th birthday in 1990, the atmosphere was markedly 

different from when it first joined forces in Lusaka in 1980. The latter event coincided 

with the independence of Zimbabwe, which became the ninth member of the SADCC. 

In 1990, the independence of Namibia16, and the unbanning of the ANC and the 

release of Mr Nelson Mandela in South Africa, promised an even more radical shift in 

regional politics. 

The members of the SADCC sought to ease the region's economic dependence on South 

Africa, mainly by raising donor money to restore non-South African transport routes. 

Formed after nearly two decades of failed or mediocre efforts at regional cooperation 

elsewhere on the African continent, SADCC tried to avoid some of the pitfalls. Rather 

than by creating large bureacracies, the organisation delegated sectoral responsibilities 

to each of its members, maintaining only a tiny secretariat in Gaborone. 

Unlike most African regional groups, which had trade as their pnmary focus, the 

SADCC argued that there is no point in easing nonphysical barriers to trade if physical 

barriers still exist. The argument is especially valid in Southern Africa. The ports of 

Angola, Mozambique and Tanzania are the closest for all the southern African states17
. 

Yet by mid-198018
, fully half of the region's traffic was moving through South African 

ports. However, the SADCC was able to raise about half the $6 000 million it sought 

for development projects - mostly in the transport and communications sectors. 

Despite the developments along the transport corridors, some one-third of the SADCC 

trade still uses the longer and more expensive South African routes. 

15 Consisting of Angola, Botswana, Lesotho, Malawi. Mozambique, Swaziland, Tanzania, Zambia, and 
Zimbabwe 

16 Namibia becanie the 10th member of the SADCC in 1990 

17 Apart from Lesotho, whose overseas trade is minimal, and Botswana, though only in the south 

18 Largely because of South African-sponsored rebel activity in Angola and Mozambique, coupled with poor 
maintenance and management along the Tazara railway line linking Zambia with Tanzania 
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As far as rail and road-transportation in the region is concerned, the major features of 

the past 25 years have been the dislocation of the traditional transport routes of most 

of the land-locked states, a decline in operating and maintenance standards, and the 

growmg competition between rail and road transport for long distance international 

traffic. 

South African ports are not natural ones for the Southern African land-locked states 

( except in the case of Lesotho), but they have been increasingly used by those states 

because of route dislocation. The major cause of that situation was political19
• A 

second cause was in_frastructural deficiency, especially in the key maritime states of 

Mozambique and Tanzania20
. A third cause was the inefficiency at managerial, 

operational, and technical levels21
• It was m an effort to reduce the perceived 

dependence of neighbouring states on South Africa that the SADCC was formed in 

1980. One of its major thrusts was in the field of transport, a special sectoral agency22 

having been established in Maputo for the purpose of coordinating projects. 

19 

20 

21 

22 

It began with the Rhodesian UDI of 1965. which prompted Zambia to look eastwards to Tanzania as a 
substitute for its southern route through Rhodesia. The Tazara Railway was opened in 1975. Toe 
Portuguese coup d'etat was the forerunner of a second round of distortions. Angola was soon engulfed in 
civil war and the Benguela Railway from Lobito (serving the copper mines of southern Zaire and Northern 
Zambia) was cut in 1975, thereby preventing the country from playing any further role in the subcontinental 
system. while the Mozambican government imposed sanctions on Rhodesia in 1976 by closing the Beira and 
Maputo lines. Rhodesia then made greater use of its direct line from Rutenga to the South African system 
at Beit Bridge which had been completed in 1974. Since the early 1980s, guerrillas in Mozambique have 
been able to close or severely disrupt railway lines (including the Nacala line built by Malawi and Portugal 
with South African financial assistance in 1970) and roads linking the land-locked states with their natural 
ports. See Maasdorp G 'A strategy for rail and road transportation in Southern Africa' 1991 Africa Insight 
Vol 21 No 1 7 

Some of the deficiencies after 1980 were inadequate port installations and equipment . for the handling of 
ships; inadequate track standards, line capacity, and motive power on a number of railways; poor 
telecommunications links between ports and land-locked states; and gaps in the railway and road networks 
which rule out the easy use of alternative ports for land-locked states - see Maasdorp 19 7 

Once again, that applies particularly to Mozambique and Tanzania. In the former. the mass exodus of the 
Portuguese segment of the population just before and after independence meant the loss of almost all top 
and middle management, as well as technical staff. Shortages of skilled personnel also resulted in growing 
ineffic iency in port and rail services in Tanzania - see Maasdorp 19 7 

The Southern African Transport and Communications Commission (SATCC) 
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During the last few decades road haulage has been increasingly able to compete with 

railways in the region for long-distance international traffic. The dislocation of 

traditional railway corridors between the land-locked states and Mozambique entailed 

the diversion of traffic to the south, and much of this ( especially from Malawi) has been 

conveyed by road rather than railway. 

Against the above background, the major transport challenges facing Southern Africa 

are the following: (i) the restoration of the traditional transport routes of land-locked 

states23
, (ii) adequate maintenance of infrastructure ( especially roads)24, (iii) the 

optimal division of traffic between the modes of transport25, and (iv) adequate 

standards of operational and administrative efficiency26
• 

6.2 BOTSWANA 

Because of its geographical location, Botswana is forced to seek some form of 

cooperation with Namibia, South Africa and Zimbabwe. Militarily, it faces an almost 

indefensible position, with borders 3 360 kilometres long27
• The main arteries of 

Botswana's communications system are the railways and roads which run through the 

populated eastern part of the state and connect with the South African and 

Zimbabwean railway systems. Severance of these routes would effectively divide 

23 

24 

25 

26 

27 

Imperative for this would be the resolution of the anued conflicts in Angola and Mozambique, as well as 
of South Africa's political future, in such a way that peace and stability return to the region. In addition, 
it would entail the rehabil itation of infrastructure destroyed or damaged, and the upgrading of port 
facilities, as well as of some railway track and motive power 

In view of the financial constraints. this is an issue that should receive far more emphasis than it has up to 
now, especially in relation to the construction of new routes 

This should be based on a number of factors, including full cost recovery from users 

This is a factor that underpins each of the above three factors. Increased efticiency is necessary if the 
investment required in infrastructural rehabilitation and improvement is to yield the best results, if 
insfrastructure is to be adequately maintained, and if the various modes of transport are to be able to 
compete with one another in such i1 way as to facilitate an optimum division of traffic 

Hermans H CL 'Botswana's options for independent existence' in Land-locked Countries of Africa edited 
by Cervenka Z Uppsala: The Scandinavian Institute of African Studies 1973 198 
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Botswana, or isolate it28
. Sirnilary, Botswana cannot ignore the fact that its telephone 

and postal communications with the outside world are to a large extent controlled by 

South Africa and Zimbabwe. 

Botswana attained independence in September 1966, and has since then launched itself 

on a course sharply divergent from its neighbours. Majority rule produced responsible 

government, and economic development brought about progress. Only if this progress 

should be halted would Botswana's vulnerable geographical position become a potential 

international issue. 

Botswana is a member of the SACU, but its economic relationshp with its neighbours 

is unsatisfactory29
• Despite the drawbacks of being land-locked, however, Botswana has 

managed - through an austerity programme - to considerably bolster its foreign reserves 

in comparison with its neighbours30
. 

In 1990 Botswana and Namibia agreed in principle to build two new highways which 

would provide a link between the land-locked hinterlands and Walvis Bay. The 

Trans-Caprivi Highway would be tarred eastward to Katimo Mulilo, south to enter 

Botswana at goma, and then east again to link up with the tarred road leading to 

Zambia. The Trans-Kalahari would run from Jwaneng in southern Botswana to 

Buiterpos in amibia, which is already linked to Windhoek31
. The extension of road 

links would enable both Botswana and Zimbabwe to export beef, agricultural products, 

and minerals through Namibia, as well as setting up a joint marketing venture for selling 

beef to Europe. 

28 The railway line which runs through eastern Botswana is about 650 kilomteres long. From its mid-point 
(Mahalapye) it is about 1 360 kilometres due west to Walvis Bay. and about 1 100 kilometres to Maputo 
or Durban 

29 See Hermans 27 204-205 for the factors at work 

30 

31 

See Jones D Aid and Development in Southern Africa London: Croom Helm 1977 77 

Already in 1984 a railway link across the Kalahari was mooted by President Masire of Botswana. but at that 
time the South African Transport Services announced that the branch line to Luderitz was to be closed -
Rand Daily Mail 1984-08-21 
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However, transport in the region still face formidable obstacles32
. Goods conveyed 

by rail between South Africa and Botswana must be carried by two railway systems and 

thus cannot enjoy the full advantage of normal tapering rail tariffs. In addition, there 

is the penalty of being a marginal user of the railway system. Similarly, there is 

discrimination in road transportation. Local road hauliers in Botswana, Lesotho and 

Swaziland have for a long time been prevented by South African licensing authorities 

from carrying loads to markets or railheads in South Africa. 

Another problem which Botswana had to face for many years was that of refugees 

fleeing to it from Angola, Lesotho, Namibia, South Africa, and Zimbabwe. 

6.3 LESOTHO 

The kingdom of Lesotho (formerly Basotholand) is one of the 14 independent 

land-locked African states. It is small in area33 and has a population of just over one 

million34
. Lesotho is completely surrounded by South Africa. It has often been 

described as unique and unlike any other member of the UN in its insular position35
. 

The geographic location of Lesotho in the middle of South Africa would probably not 

create too many difficulties if it shared the political, social and economic goals with its 

only neighbour. But since this is not the case, Lesotho's problems are difficult and 

complex. Co-operation with South Africa, with whose political philosophy Lesotho 

strongly disagrees, is dictated by considerations of survival rather than preference36
• 

32 See 6. 7 infra 

33 Approximately 11 720 square miles - Jones 30 159 

34 

35 

In 1974 its population was about 1,15 million - see Jones 30 159 

'A political anachronism'. a 'black-ruled island within a white-ruled country' and an 'island of human dignity 
within a sea of apartheid' - see Thahane T T 'Lesotho, the realities of land-lockedness' in Land-locked 
Countries of Africa edited by Cervenka Z Uppsala: The Scandinavian Institute of African Studies 1973 239, 
Jones 30 12 

36 Thahane 35 239 
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During the scramble for Africa by the colonial powers Lesotho was never conquered, 

even though it lost large parts of its territory. Prior to the 19th century the Basotho -

together with other tribal groups such as the Zulus - had settled in the interior of South 

Africa. In the 1830s, when the Boers trekked inland from the Cape and away from 

British encroachment, they engaged in many battles with the African tribes inhabiting 

the interior of the subcontinent. In the face of the enemy's technically superior 

weapons, the Basotho under the leadership of King Moshoeshoe I retreated from the 

plains towards the mountains (which formed good natural defences). From there the 

Basotho were able to repel the Boers while at the same time seeking the protection of 

the British government. In 1868 the British government declared Basotholand a British 

Protectorate. As a Protectorate Basotholand remained under British rule until 4 

October 1966, when it was granted independence as the Kingdom of Lesotho37
• 

During the formation of the Union of South Africa in 1910 the British government 

expected Basotholand and the other territories of the subregion (Bechuanaland and 

Swaziland) to eventually join or be incorporated into the Union of South Africa. This 

would have made economic sense, with unified administration under the leadership of 

the Union. It was in anticipation of such an arrangement that a Customs Union 

Agreement, which gave South Africa power to collect and levy duties, was signed by 

Britain on behalf of Basotholand, Bechuanaland and Swaziland. There was no 

concurrent monetary agreement to make the South African currency legal tender in the 

three states, however: its use was extended on a de facto basis38
• 

It is only natural to ask why Lesotho never joined the Union of South Africa but rather 

opted for full independence. Two possible reasons may be offered39
. The first is the 

37 Thahane 35 240 

I Nwu · 1 
il BRARY 

38 The Union was to pay 1.311 % of the customs and excise it collected to the three territories, Basutoland 
getting a fixed share of0,886%, Bechuanaland 0,276% and Swaziland 0,149%. By the 1960; an adjustment 
was made within the 1,311 % share, Basutoland receiving 0,471 %, Bechuanaland 0.310% and Swaziland 
0,530% - see Jones 30 28. Thahane 35 240 

39 Thahane 35 240/241 



316 

latent historical animosities between the Basotho and the 'Boers'40
, coupled to the fact 

that South Africa still occupies what the Basotho consider to be their rich arable land. 

Secondly, there had been the racial attitudes and policies of the Union government 

towards African people. Moshoeshoe had built the Basotho nation out of a mixture of 

many tribes by emphasising peace, reconciliation and the brotherhood of man. He 

practised and preached these principles41
, and those who fled from the 'Boer' 

conquests and tribal brutalities found a welcome home in Lesotho and were fully 

integrated into the society42
• 

The above principles are so deeply rooted in the whole nation that they could not agree 

to join the Union of South Africa, which discriminated between races. They objected 

to the failure of South Africa to recognise their traditional democratic institutions for 

administration and decision-rnaking43
• 

independence whatever the costs. 

This social stand led to a move to seek 

Prior to independence a small administration was maintained to keep law and order, 

and education was left to the missionaries. The commercial sector was an open field 

for agents of South African traders, financial institutions, commercial banks, and 

insurance and building societies44
. The South African government expected that severe 

40 

41 

42 

43 

44 

The tragedies of the frontier battles are still. after all those years, too fresh in the mind of many Basotho 
leaders to wish to unite with the former enemy. Even on the part of the 'Boers' there is still much 
animosity. Furthermore, many Basotho fought with the British during the 1899-1902 Anglo-Boer war - see 
Thahane 35 241 

As demonstrated by his invitation to French missionaries in 1833 and the pardoning of cannibals who killed 
his grandfather in 1824 

This explains the policy of integrating political refugees from South Africa into the social life of the people 
rather than segregating them in refugee camps - see Thahane 35 243 

Chief Jonathan - in a statement against racial discrimination - said on 21 March 1972: 'Lesotho's opposition 
to racism is part of a national history and goes back to pre-1910 days. It is the abhorrence of racism that 
led the people of this country to oppose incorporation of the territory into the Union of South Africa in 
1910. When, on the attainment of independence in 1966, Lesotho embarked on a policy of peaceful 
co-existence, this was by no means an indication that she had abandoned her opposition to racism and racial 
discrimination' - see Thahane 35 241 

Which South Africa forbade by law to make investments in Lesotho 
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unemployment coupled with bleak economic prospects would soon convince the Basotho 

about the advisability of joining South Africa. Furthermore, lack of domestic 

development in Lesotho during the colonial era greatly weakened the bargaining power 

of futu re governments and built a strong case for incorporation. 

A general conception is that many political problems confronting land-locked states and 

their neighbours can be traced in varying degrees to the differences in their respective 

political and social philosophies. The more divergent the national political objectives 

and attitudes to life of the government of the land-locked state and those of its transit 

neighbours, the more the areas of tension. The same is true for other fields of policy 

such as economic and monetary arrangements. Tension may be aggravated if the transit 

state wishes to control or dominate the national politics of the surrounded state or if 

it wishes to create a sphere of influence. 

This argument appears to be valid in the case of Lesotho, Botswana and Swaziland. 

The political and social views of Lesotho and its government have long been at variance 

with those of South Africa. These differences in social objective in turn create areas of 

tension between the' states45
. 

In addition to friction arising from the differences in social systems between Lesotho 

and South Africa, another bone of contention has been in the area of foreign affairs. 

Lesotho wishes to make its political independence a reality by following an independent 

line. South Africa, however, has for a long time wished to control or exercise political 

influence on developments in Lesotho. 

Up until recently even greater tension arose from Lesotho's declared objective to 

increase its political and economic cooperation with other African countries. The 

implementation of this policy could be seen from ever-increasing visits of African 

diplomats to Lesotho after independence. Similarly, the increasing cooperation with 

45 Thahane 35 243 
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especially the Scandinavian countries ( openly supporting liberation movements in 

Southern Africa) likewise irked successive South African governments. 

The economic problems which Lesotho faces as a result of its geographic position are 

many and complex. The main economic problem facing the country is the employment 

of over 45% of its economically active men outside its borders. Approximately 150 000 

Basotho men work in the South African mines and industries46
. This means that the 

burden of internal development ( especially agriculture) is left in the hands of women, 

children and old men. While it is true that the men earn income from their 

employment in South Africa, the social costs of their absences on their families are very 

high because they spend a small fraction of their time with their wives and children. 

The economic costs are even higher47
• 

The Lesotho government's strategy for economic development is largely dictated by the 

problem of dependence on foreign countries for employment and incomes (and even f~r 

balancing its budget). Freeing the country from this dependence will involve 

job-creation in Lesotho, increasing local incomes and .accelerating formal and 

non-formal training. If the annual increase of labour can be absorbed in economically 

sound opportunities, the relative importance of migrant workers will be gradually 

reduced in the long run. However, international assistance will be required on a large 

scale to make an impact on the problem. 

Toe second problem48 is the lack of a good social infrastructure. The educational 

system is broad at the base but tapers sharply at the secondary level. It is not geared 

towards providing in appropriate quantities and quality the skills required for economic 

46 Thahane 35 245. Jones (30 159) is of the opinion that the figure could be as high as 200 (XX) 

47 Because there are few - if any - retirement benefits and because the wages are usually low, the men become 
Lesotho's burden when they retire. This increases the dependency ratio in the population to almost 50% 

48 Although not linked to the land-locked nature of the country but rather deriving from some of the historical 
factors outl ined above 
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development. As a result, Lesotho (a country poorly endowed with natural resources) 

faces a critical shortage of middle-level technical and professional manpower49
• 

In addition to the underdeveloped human resources there is a lack of adequate hospitals 

and clinics throughout the country. A serious constraint on the development of social 

services such as education, health services, housing and water supply facilities is a 

shortage of financial resources. 

The most serious constraint to development and hence the attainment of economic 

independence is the lack of a good economic infrastructure. Lesotho's road network 

is poor, and it is oriented towards South Africa as a matter of necessity. 

Another serious obstacle to economic development is the lack of internal sources of 

energy and power. The dependence of Lesotho on South Africa for energy is a strong 

weapon in time of conflict or policy disagreement from the security and development 

points of view. 

In the field of telecommunications it can be observed that before independence no 

efforts were made towards internal development. On the other hand, telephone 

connections between South Africa and the lowland towns are well developed50
. 

As far as foreign aid is concerned, most of it came from the UK aid programme. 

Budgetary aid was the largest part of this programme51
• The other major components 

were Commonwealth Development and Welfare grants (mainly for capital expenditure) 

and Exchequer loans (drawn upon for safe, self-liquidating projects). 

At independence Lesotho found itself confronted with a budgetary deficit of 

approximately 55% of its recurrent budget. The UK used to provide grants to cover 

49 
Thahane 35 246 

50 Thahane 35 247 

51 Thahane 35 247/248 
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these deficits from 1958/1959 on an increasing basis until 1966/1967. At the time, it was 

stated that the Lesotho government should try and reduce its external dependence. 

Therefore, any increase in domestic revenue should first have been applied to the 

reduction of British grant-in-aid rather than expansion of government services. This 

meant that the desperately needed infrastructural and other facilities could not be met. 

The country's executive capacity could not be expanded by employing more technical 

and professional personnel usually carried on the recurrent budget, hence the abortive 

capacity for capital aid remained low. To make things even more difficult any capital 

aid provided by the UK in one financial year and not used reverted back to the UK 

Treasury, and thus Lesotho lost a substantial amount of development revenue52 (mainly 

because its economists were not used to the practice). 

Lesotho received little other aid that was comparable to the UK programme. Sweden 

was at one stage a significant donor, but withdrew direct aid following the 1970 coup 

d 'etat and did not resume it until 1973/1974. The two largest categories of non-UK aid 

were essentially multilateral: the Food Aid Programme53 and the UN Development 

Programme54
• 

One of the most complex problems relates to the monetary union existing between 

Botswana, Lesotho, South Africa and Swaziland. This is not covered by any formal 

agreement that makes the South African currency legal tender in other states. The 

three states have no say in the policies of the South African Reserve Bank. There are 

certain feelings that some of its credit policies may not be compatible with the stages 

of development of Botswana, Lesotho and Swaziland. 

52 
Thahane 35 247/248, Jones 30 214. See also Matlosa K 'Impact ofIMF Structural Adjustment Programmes 
on Lesotho' 1990 South African Political and Economic Monthly Vol 4 No 3-4 12-15 

53 See Jones 30 204-207 

54 
See Jones 30 207-208 



321 

The four above-mentioned states are m a Customs Union Agreement which is 

dominated by South Africa55
. The effect of this agreement, the monetary 

arrangements and the large scale labour movements between South Africa on the one 

hand and Botswana, Lesotho and Swaziland on the other is to create a network of 

economic linkages that approximate an economic community. There are reasons, 

however, why the relationships fall short of this56
• 

Under the agreement South Africa is not bound to consult the smaller partners in 

changing its foreign trade and payment policies ( although it has been doing so since the 

1970s). The agreement also permits Botswana, Lesotho and Swaziland to give limited 

protection to their domestic industries. However, this provision is not supported by 

positive measures to locate industries in these states57
• 

The problem facing Lesotho and other smaller land-locked partners of the Customs 

Union Agreement in their relationship with South Africa is very difficult. They are 

faced with a dilemma in deciding how to balance the pressures created by their 

geographic situation with their reluctance to become too closely integrated into the 

South African economic and social system. To change the situation would require time 

and consistent implementation of policies for self-reliance. 

If one looks at the structure of the trade in the three smaller states, it is evident that 

raw materials and manufactured goods are the basis of the interchange. In 1968 the 

55 

56 

The present arrangement is a revision of the 1910 Agreement and is significant in that it was negotiated 
by four independent nations, while the 1910 Agreement was drawn up by South Africa on behalf of the 
others. It should, however, be pointed out that the smaller partners have no control over the entry of goods 
into their territories because the borders are controlled by South Africa - see Kowet D 'Lesotho and the 
OJstoms Union with the Republic of South Africa' in Land-locked Countries of Africa edited by Cervenka 
Z Uppsala: The Scandinavian Institute of African Studies 1973 250, Jones 30 28 

Firstly, apart from consultations provided for in the agreement there is no machinery for coordinating the 
economic policies of the four states. Secondly, because of the uneven distribution of decision-making 
powers under the agreement and the small size of the other three states, the situation arising from this 
network of trade and monetary relationships is one of dependence on South Africa (rather than 
interdependence). Thus, the economic policies taken by South Africa in its own interests are likely to have 
adverse effects on the economies of the three smaller partners, rather than the other way round - see Kowet 
55 250 

57 Kowet 55 251 
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total value of imported manufactured goods accounted for Rll 331 million 

(representing 47% of the total). During the same year, Lesotho exported agricultural 

products and diamonds worth only R3 380 million (representing 13,5% of its balance 

of payments). In 1964 South Africa supplied 89% of the imports of Botswana, Lesotho 

and Swaziland, and had a favourable balance of trade with them amounting to R67 

million. The trade imbalance between South Africa and its partners is highly relevant 

to the problems in relations between a developed nation and an underdeveloped one58
• 

It should be borne in mind that South Africa refused to be a party to the UN 

Convention on land-locked Countries. This means that, apart from the inadequate 

legal obligations of the UN convention, South Africa reserved its right to decide which 

of its neighbours can be availed with that right. The clause 'Freedom of Transit' 

actually allows South Africa the discretion of 'protecting public morals, public health, 

or security'59
• 

Most of the opposition party members in the three states were until recently not allowed 

transit through South Africa. In the case of Lesotho it meant that they could not get 

out of the country at all. No aircraft was allowed to overfly South Africa. 

The Customs Union Agreement has a clause on 'consultation' which implies a necessity 

to 'inform' the underdeveloped partners when important decisions are about to be 

reached by the South African government. The governments of Botswana, Lesotho and 

Swaziland were for example informed, rather than consulted, about the raising of tariffs 

in South Africa to protect its industries60
• 

In conclusion, Lesotho's dependence on South Africa is part of its underdevelopment, 

its land-lockedness and its historical circumstances. In theory, there are two alternatives 

for a state like Lesotho. The first is to withdraw from the system. However, the state 

58 
Kowet 55 250/251 

59 
Kowet 55 253 

60 
Kowet 55 254 
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is completely surrouded by South Africa and this poses a dilemma for Lesotho. The 

second is regional cooperation between Botswana, Lesotho and Swaziland, but it is 

significant that - even thought the leaders of those three states acknowledge this 

approach - they have until recently only paid lip service to it61
. 

Of major importance as far as relations between South Africa and Lesotho is concerned, 

is the Lesotho Highlands Water Project. The awarding of a RS 200 million project for 

the first phase was announced at the end of December 1990. One of the major 

advantages of the project is that it is financially viable. Lesotho will be able to generate 

its own hydroelectricity, and thus no longer pay R12 million a year for electrical power 

from South Africa, and will also obtain Rl,3 billion in water royalties. Some 94 000 

people will be affected one way or another, but Lesotho and South Africa agreed from 

the outset that full compensation would be paid to all parties concerned. A 

comprehensive package, including a R104 million rural development programme over 

the next 15 years, has been worked out. 

6.4 SWAZIIAND 

Swaziland is a relatively rich state, possessing minerals, fertile soil, a good climate, and 

an abundant supply of water. Under British colonial rule, however, its economic 

development was slow: the British government was not prepared to spend money in the 

territory because it was assumed that Swaziland would ultimately become a part of 

South Africa. The pace of economic development has only accelerated after 

independence. 

61 Kowet 55 255 
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Swaziland's most important communication link is the railway connecting Ngwenya with 

the Portuguese railway at Goba on the Mozambique border62
. The railway carries 95% 

of all its exports (iron ore, sugar, wood pulp, and citrus). 

In 1978 a railway connecting Kadake with Richard's Bay was taken into operation. 

However, the Swaziland asbestos mining in·dustry still depends on an arrangement with 

South Africa to transfer ore by overhead cableway across the border into South Africa 

for subsequent rail shipment. 

About 2 800 kilometres of roads traverse the country. The trans-territorial East-West 

highway is Swaziland's main link with South Africa (and also the only alternative export 

route available). It carries nearly 80% of all Swaziland's imports from South Africa. 

Despite its mineral resources, Swaziland is still very dependent on South Africa. Not 

only is it a member of the SACU, but South Africa is also the main supplier of 

Swaziland63
• In addition, South Africa provides employment for almost 25 000 Swazi 

workers. Furthermore, Swaziland is also faced with the Mozambican refugee problem. 

Despite its land-locked position, Swaziland has made remarkable progress both in its 

trade and its diplomatic relations with the outside world. Thus, while South Africa is 

the main supplier to Swaziland, the country exports virtually its total production of iron 

ore to Japan, and most of the sugar and asbestos to the UK. Trade agreements exist 

between Swaziland and Kenya, Tanzania, and Uganda. It also has an agreement on 

common policy regarding the export of sugar with Malawi and Mauritius, as well as 

diplomatic and trade missions in many Western states, inter alia France, Germany, 

Portugal, the Netherlands, the UK, and the US64
. 

62 

63 

It is just under 200 kilometres long and cost R79 million, half of which was provided by the UK and the 
other half by the Anglo-American Corporation and De Beers - see Cervenka Z 'Swaziland's links with the 
outside world' in Land-locked Countries of Africa edited by Cervenka Z Uppsala: the Scandinavian Institute 
of African Studies 1973 265 

Imports from South Africa constitute about 90% of the total value of imports to Swaziland - see Cervenka 
62 267 

64 See Cervenka 62 268 
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6.5 ZIMBABWE 

Zimbabwe shares the characteristic of being 'land-locked'65 with 13 other African 

states66
. 

It is vital to the economic prosperity and development of Zimbabwe that its 

international trade should proceed without interference and as efficiently and cheaply 

as possible over the territory of its neighbouring coastal states67 for the purposes of 

obtaining access to international sea routes. This is a concern shared not only by all 

land-locked states, but also by coastal states which, beause of some geographical 

disadvantage, are effectively land-locked68
• 

It is important to note that access to international sea routes is not Zimbabwe's only 

concern. It is just as important to Zimbabwe's development of its regional and 

international trade that it should have easy access through its neighbouring coastal and 

land-locked states69 to markets in states which are not contiguous to Zimbabwe. The 

concern with such general transit rights is not being exclusive to land-locked states but 

shared by potentially nearly al the states in the world70
. 

65 See Tilbury M 'The International Law of Non-Aerial Transit Trade: The Case of Zimbabwe' 1980 The 
Zimbabwe Law Journal Vol 20 part 1 5 n6 

66 Botswana, Burundi, Central African Republic, Chad, Lesotho, Malawi, Mali, Niger, Rwanda. Swaziland, 
Uganda, Burkina Faso (Upper Volta), Zambia - see Tilbury 65 6 n7. That figure is of course dependent 
upon international recognition - see 6.6 infra 

67 Mozambique and South Africa 

68 Glassner M I Access to the Sea for Developing L and-Locked States The Hague: Martinus Nijhoff 1970 6-7, 
Ttlbury 65 6. A state may effectively be land-locked even though it has a seacoast if that coastline provides 
no effective access to the sea because there is no adequate harbour, for instance 

69 Zambia and Botswana - see Tilbury 65 7 

70 Ttlbury 65 7 
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Furthermore, for the same reasons Zimbabwe has an interest in transit accross 

contiguous and non-contiguous states, so these states themselves - whether land-locked 

or not - have a corresponding interest (for like reasons) in transit accross Zimbabwe71
• 

It is also important to note that Zimbabwe is not only a land-locked state and in itself 

an important transit state, but it is also a country which has only recently72 achieved 

statehood. This is a factor which may effect the nature of its transit-trade treaties. 

When particular transit treaties affecting Zimbabwe is discussed, it should be borne in 

mind that some of these treaties also affect Zimbabwe's neighbours, which is why these 

treaties are all grouped here. 

Zimbabwe may be a party to a few bilateral treaties concerned inter alia with transit 

matters. How many of such treaties are still in force depends on a number of factors. 

The most important factor is the position which Zimbabwe ultimately adopts in relation 

to treaty succession. Here it is sufficient to assume that there are two groups of treaties 

which may possibly bind Zimbabwe: 

1 Treaties which were entered into by the UK before 18 April 1980 in respect of 

Southern Rhodesia, and 

2 Treaties entered into by Southern Rhodesia ( or by the Federation of Rhodesia 

and Nyasaland in respect of Southern Rhodesia) before 11 ovember 196573 

and between 12 December 1979 and 17 April 198074
• 

71 

72· 

73 

74 

For example South Africa, Zambia and Zaire - see Ttlbury 65 8 

The former British colony of Southern Rhodesia became the independent Republic of Zimbabwe on 18 
April 1980 - Tilbury 65 9 n18. See also Grenville J AS and Wasserstein B 171e Major International Treaties 
Since 1945 London: Methuen 1987 329-335 

Before the Unilateral Declaration of Independence (UDI) on 11 November 1965 Southern Rhodesia 
possessed some measure of international personality - see Tilbury M 'The International Law of Non-Aerial 
Transit Trade: The Case of Zimbabwe' 1980 Th e Zimbabwe Law Joumal Vol 20 part 2 126 n148 

Tilbury 73 126/127 
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In practical terms, as no treaties of interest here were validly entered into in respect of 

Southern Rhodesia after 10 November 1965, the point of departure will be the study of 

those treaties which appear in the various Rhodesian Treaty Lists, none of which is 

concerned with any treaties which may have been entered into after 10 November 

196575
• 

Another factor to be taken into account is the relatively recent attainment of 

independence by all of Zimbabwe's neighbours with the exception of South Africa. In 

so far as these states are potential parties to the conventions mentioned hereinafter, 

their attitude~ are relevant for two reasons. In the first place, it is essential to know 

whether they regard themselves as bound by the treaty in question76
. Secondly, even 

assuming that they regard themselves as parties to the treaty in question, it may 

theoretically be necessary to know whether they regard Zimbabwe's independence as 

having any effect on the treaty in question n_ 

· Finally, it should be borne in mind that the treaties of concern here may well be able 

of classification as dispositive treaties which are likely to survive as a matter of reality 

simply because of the inherent nature of such treaties78
• 

Mozambique is the most important transit state as far as Zimbabwe is concerned. It 

provides Zimbabwe with its shortest possible access to the sea through the ports of 

Beira and Maputo, to both of which Zimbabwe is linked by rail. Before the closure of 

the border between Rhodesia and Mozambique in 1976 as much as three-quarters of 

Rhodesia's external trade passed through Mozambique. When it became clear that 

75 
Ttlbury 73 126 

76 This depends on the posit ion - if any - which they have adopted in respect of their own succession to 
pre-independence treaties - see Tilbury 73 127 

77 
Ttlbury 73 126/127 

78 
Ttlbury 73 127 
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Rhodesia was not to have its own sea-coast, efforts were made to obtain secure transit 

rights for the country over Mozambique79
. 

The following treaties are of interest here: 

1 Treaty between Great Britain and Portugal defining their respective Spheres of 

Influence in Africa 

79 

This treaty, concluded on 11 June 1891, was the first in a series80 which 

delimited the boundaries between Zimbabwe and Mozambique81
• 

In addition to delimiting boundaries, a part of the agreement was also devoted 

to the regime of the Zambesi river, the importance of which as an international 

waterway was probably overestimated at the time. The navigation of the 

Zambesi and Shire rivers was declared free for the ships of all nations82 and 

national treatment was to be granted to the merchant ships of Great Britain and 

Portugal83
• It furthermore provided that no transit dues were to be levied on 

ships and goods in transit on the Zambesi84
. 

More importantly, because the Zambesi does not provide Zimbabwe with a 

feasible outlet to the sea for its international trade, the treaty guaranteed85 

general freedoms of transit 'between the British sphere of influenece and Pungwe 

Tilbury 73 127 

80 Toe last of which was concluded in 1940 

81 Tilbury 73 128 

82 Article XII 

83 Article XIII 

84 Ibid 

85 In Article XIV 
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Bay (Beira) for all merchandise of every description, and to give the necessary 

facilities for the improvement of the means of communication'86
. 

2 Convention between the United Kingdom on its own behalf and on behalf of 

Southern Rhodesia and Portugal relative to the Port of Beira and Connected 

Railways 

This convention - sometimes referred to as the Beira Convention - was concluded 

on 17 June 1950. It was designed to regulate the situation arising from the 

nationalisation of Rhodesia Railways and of Beira Works Ltd87
. 

In two respects the Beira Convention was an advance over the 1891 treaty. In 

the first place, the Portugese government agreed to establish in the port of 

Beira88 a free zone 'into which and from which goods proceeding to or from 

these territories may be imported, stored, processed, manufactured and exported 

to foreign countries without payment of any charges in respect of import, export 

or re-export'89
• Secondly, the convention established an Advisory Board whose 

function was 'to consider and advise as to the best means of developing and 

facilitating the traffic passing through the Port of Beira and on the Beira Railway 

to or from Southern Rhodesia, Northern Rhodesia and Nyasaland'90
• 

86 See Tilbury 73 128 

87 Of the means of communication which Portugal agreed to construct under the 1891 treaty, the railway 
linking Britain's inland possessions to Beira turned out to be the most important route for the transit trade 
of these possessions. The railway was in fact financed by British capital. and Beira and Mashonaland were 
not ortly largely controlled by the same group but were also operated to a large extent as a joint concern. 
Rhodesia Railways was nationalised in 1949 and Beira Works Ltd (which was responsible for port 
operations at Beira) also the same year - see Tilbury 73 129 

88 For the benefit of Southern Rhodesia, Northern Rhodesia and Nyasaland 

89 Article VII - see also Tilbury 73 132 

90 Article X 
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Mozambique, Southern Rhodesia, Northern Rhodesia and Nyasaland were all 

represented on the Beira Port Authority, which functioned until 1975. This 

authority established the important principle of continuing negotiation to smooth 

out problems as they arose in the implementation of a convention between 

transit and land-locked states91
• 

3 Convention between Portugal and the Federation of Rhodesia and Nyasaland 

Relative to the Construction and Operation of the Beira-Feruka Oil Pipeline 

This agreement was concluded on 19 November 1962. The construction of an 

oil pipeliene between Beira and the Rhodesian border was entrusted to a private 

Portugese company that was effectively controlled by the London and Rhodesian 

Mining and Land Company. The agreement was therefore entered into relative 

to the construction and operation of the pipeline. It impliedly guaranteed 

uninterrupted passage for oil through the pipeline over Mozambique92
. 

The only treaty proVIsmn which could govern transit rights between Zimbabwe and 

Zambia is Article VI(a) of the Vienna Convention93
. Tilbury94 is of the opinion that 

this provision can create no such general transit rights between Zimbabwe and Zambia 

( as it may do between Zimbabwe and Mozambique). This view is based in the first 

place on the grammatical construction of Article VI(a)95. Secondly, he says that it is 

important to note that the parties to the Beira Convention are, on the one hand, the 

91 See Tilbury 73 132/133 

92 

93 

94 

95 

Art icle 1 and Article 6(c). Ttlbury 73 133/134 is of the opinion that an express provision for freedom of 
transit may not even have been necessary because it could be covered by Article XIV of the 1891 
convention or by Article VI of the 1950 convention 

The article refe to '(t)he passage of ... goods ... to or from Mozambique or to or from Southern Rhodesia, 
Northern Rhodesia or Nyasaland ... in the territories (of Mozambique, Southern Rhodesia, Northern 
Rhodesia and Nyasaland)' 

Ttlbury 73 136 

Which suggests that rights of transit must be asserted between Mozambique on the one hand, and either 
Zimbabwe or Zambia or Malawi on the other hand. The author says that it does not suggest that such rights 
can be asserted between Zimbabwe, Zambia or Malawi 
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If Zimbabwe, Zambia, Malawi and 

Mozambique had all succeeded to the Beira Convention, the effect of Article VI( a) 

between Zimbabwe and Zambia would according to Tilbury only be that Zimbabwe is 

obliged to grant Zambian goods a right of transit to and from Mozambique across 

Zimbabwean territory97
. 

It can thus not be said that the various state successions upon Article VI( a) of the Beira 

Convention created a satisfactory transit regime between Zimbabwe and Zambia98
• 

Furthermore, even if Zambia's right of transit across Zimbabwe under Article VI(a) 

turned out to be an effective one, the~e was no treaty in force between the two states 

in respect of transit dues99
• 

No treaties are known to exist between Zimbabwe and Botswana relating to rights of 

passage. As far as Zimbabwe is concerned, the absence of any such treaty is hardly a 

cause for concern since the National Railways of Botswana own and operate the railway 

route through Botswana. Botswana, however, has thus no general right of passage across 

Zimbabwe by virtue of any bilateral treaty100
. 

It is important to note in the first place that there is no highly developed network of 

treaty relationships. There are historical reasons for this: with the exception of 

Mozambique, all the territories in question were at one stage or another under British 

96 Acting on its own behalf and on behalf of Southern Rhodesia 

97 See Tilbury 73 137. The author further says that it would then mean that if Zimbabwe refused to grant a 
right of transit to or from Mozambique for Zambian goods, an aggrieved Zambia's right could only be 
enforced at the instance of Mozambique. If Mozambique refused to act. Zambia would have no legal 
recourse against either Mozambique or Zimbabwe 

98 

99 

Tilbury 73 137 

In fact, during the UDI period in Rhodesia. not only were de facto arrangements necessary to carry 
Zambian goods through Rhodesia, but unfavourable differential rates were also imposed on Zambia's 
transit copper trade - see Tilbury 73 138. Toe application of UN sanctions by Zambia, which led to the 
closure of the border with Rhodesia, forced Zambia to seek an alternative (but more lengthy and costly) 
rail, road and pipeline link with Tanzania 

ioo Tilbury 73 138/139 
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colonial rule, and the conclusion between them of treaties guaranteeing rights of passage 

must have accordingly seemed unnecessary101
. Problems which might have arisen in 

respect of transit trade were therefore practically eliminated 102
. 

Secondly, it was therefore only with Portugal in respect of Mozambique that treaties 

dealing with transit rights were concluded. However, the treaty structure which resulted 

is unsatisfactory in that it is unnecessarily complex and obscure. In addition, it is 

deficient in that a general right of transit is nowhere guaranteed free of transit dues103
• 

In the third place, it is noticeable that there are no regional arrangements covering the 

problems of transit trade. These are often the most effective means of guaranteeing 

freedom of transit104
• 

In the light of the classification of transit rights it is unlikely that (in the present state 

of international law) transit trade between Zimbabwe and its neighbours is regulated by 

· general customary international law, and no local customary law exists105
• 

It follows that transit trade problems must be regulated (if at all) by conventional 

international law106
. 

The existence of such conventional law is dependent upon the realities of treaty 

succession both as regards Zimbabwe itself and as regards its neighbours. However, it 

is likely that particular treaties dealing with transit trade have survived changes in 

101 This is especially so in the light of the fact that the railway system, which is effectively the means of transit 
trade, was for a long period controlled in the same hands in Northern Rhodesia. Southern Rhodesia and 
Bechuanaland 

102 Tilbury 73 139 

103 Ibid 

l04 Tilbury 73 140 

lOS Tilbury 73 161 

106 Ibid 
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sovereignty either because of their very nature or because legally they are 'dispositive' 

treaties. Again general ( especially 'law-making') treaties are likely - by their nature -

to survive107
• 

With the possible exception of the Beira Convention, there are no truly satisfactory 

treaties which regulate transit trade between Zimbabwe and its neighbours, and even 

the Beira Convention makes no real attempt to regulate the exercise of the right of 

transi t108
• 

General conventional law in the form of GAIT probably does provide for rights of 

transit between Zimbabwe and its neighbours, but again no detailed attempt at 

regulating the right of transit is made109
. 

In terms of conventional law, Zimbabwe therefore needs to negotiate particular treaties 

with its neighbours, whilst at the same time supporting the development of transit rights 

in general conventional law"0
• 

As was noted earlier on, this also applies to Zimbabwe's neighbours like Botswana and 

Swaziland. Furthermore, it is quite clear that the 1982 LOSC - while providing for a 

general right of transit - requires such a right to be agreed upon between the parties 

concerned. 

107 Tilbury 73 161. and note the position after the 1982 LOSC 

108 Tilbury 73 161 

109 Ibid 

no Ibid 
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6.6 BOPHUTHATSWANA/VENDA 

At the outset it should be pointed out that the inclusion of Bophuthatswana and Venda 

in this discussion does not imply that their 'independence' is recognised. However, as 

opposed to the self-governing territories in South Africa, these two land-locked entities 

within South Africa have been granted 'independence•Lll by South Africa. Leaving aside 

political arguments regarding the status of their independence, these two territories will 

be examined as part of the general discussion on Southern African land-locked states, 

because their problems stemming from land-lockedness are similar to those of other 

states discussed here. 

Should the point of departure thus be to accept these two entities as sovereign states, 

the general position as set out in 6.5 supra will apply. However, in practice this has not 

been the case. Botswana in particular has steadfastly refused to deal with 

Bophuthatswana on any official level, and has indeed on occasion dosed its southern 

border to Bophuthatswana. 

On the attainment of Bophuthatswana's independence in 1977, a total of 71 agreements 

were signed between Bophuthatswana and -South Africa, followed by a further 28 

agreements concluded between 23 November 1979 and 25 ovember 1983. One of the 

first sets of agreements is a non-aggression pact between the two states. 

In recognition by South Africa of Venda's attainment of independence in 1979, a total 

of 80 agreements between South Africa and Venda were signed between 13 August 1979 

and 10 December 1985. 

However, there is a question mark behind the status of these bilateral agreements. It 

can be argued that such agreements prior to independence cannot be legally binding 

because of the fact that the territories then lacked the international legal personality 

111 By virtue of the Status of Boplmthatswana Act, 89 of 1977, and the Status of Venda Act. 107 of 1979. 
Vasciannie S C Land-Locked and Geographically Disadvantaged States in the lntemational L aw of the Sea 
Oxford: Oarendon Press 1990 4 n3 points out that no existing state has formally recognised these entities 
as states, and t at the UN General Assembly has repeatedly condemned the 'homelands' policy 
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required for the conclusion of treaties. Furthermore, the Bophuthatswana courts have 

held that citizens' rights are not affected by the treaty unless legislation is passed to give 

effect to such a treaty112
. 

6.7 CONCLUSION 

It should be clear from the above that no transit state has a duty to grant access to the 

sea or transit rights to a land-locked state unless the modalities of such access had been 

agreed upon. The onus will be on a land-locked state to initiate such agreements with 

transit states. 

As far as transport in the region is concerned, the dislocation of natural routes to 

ports113
, and the substantially higher transport costs incurred as a consequence, have 

been major causes of the economic problems experienced by states such as Malawi and 

Mozambique114
. In a post-apartheid Southern Africa, the transport sector is likely to be 

a key determinant of economic recovery - enabling the region to conduct its foreign 

trade ( and especially its vital export trade) efficiently, facilitating intraregional trade, 

promoting governmental policies such as pricing and deregulation, and providing a 

training ground for local entrepeneurs. This requires a development strategy built 

around (i) ensuring that shippers are able to use the most economic route and mode for 

any particular consignment, (ii) promoting the better utilisation and maintenance of 

existing facilities, and (iii) improving regional cooperation. 

112 For a full discussion see Lowe M J 'Bophuthatswana agreements: International treaties or binding 
legislation?' October 1982 De Rebus 470-476, and Maluleke v Minister of /ntem al Affairs 1980 BSC Reports 
59 

113 See 6.1 supra 

114 
In the case of Malawi, net earnings from export crops were down and net costs of imports up, while 
Mozambique was for some years unable to supply transport services to land-locked states and thus lost its 
main source of foreign exchange - see Maasdorp G 'A strategy for rail and road transportation in Southern 
Africa' 1991 Africa Insight Vol 21 No 1 7-13 8 
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Once there is a normalisation of political relations between South Africa and the 

SADCC states, and a solution to the conflicts in Angola and Mozambique is found , the 

natural routes for the land-locked states should be reopened. This will make it possible 

for the shippers to choose the most economical route for any particular consignment, 

rather than having to use a route either forced upon them for security reasons, or one 

expeditious for political reasons. The freedom to select the most economical route 

would lead to a considerable saving in transport costs for the land-locked states north 

of the Limpopo, and to greatly increased foreign exchange earnings for Angola and 

Mozambique 11
5

. 

It is a well-known argument in transport economics that the criterion for route selection 

is the minimisation of total distribution costs. These include the cost of time in transit. 

Thus, routes will compete on the basis not only of rates, but of service. Shippers need 

to know that their consignments will reach their destinations within a certain time and 

that they will be intact, and not damaged, lost, or stolen. 

Although the restoration of natural routes in Southern Africa would mean that traffic 

on the South African system to and from the SADCC states would be a reflection 

largely of South African/SADCC trade, it is likely that certain southern routes would be 

able to compete with SADCC ports on the basis of these criteria for some of the 

overseas traffic of the land-locked states north of the Limpopo116
. 

One problem that will have to be resolved is that there could be a conflict between the 

route preferred by a shipper and that preferred by a particular railway 

115 For example, it has been conseivatively estimated that the net income of the Mozambican Railways (CFM) 
would rise by at least $18 million yearly merely from the normal operation of the ports in the state - see 
Maasdorp 114 8 

116 
For example, shippers suffer considerable losses through pilferage at Dar es Salaam, Beira and Maputo, 
and are reluctant to use these ports for high-volume goods. Moreover. land-locked states prefer to have 
many options regarding ports. Of course, Lesotho's overseas trade has no option but to use the South 
African system, and some Botswana and Swaziland trade will continue to do so as well 
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administration117
. Should natural routes be used, the financial position of the railways 

of Botswana and Swaziland, which depend largely on transit traffic for their revenue, 

would be prejudiced. 

Among the SATCC's proposed future projects are railway links from Zambia to Malawi, 

Zimbabwe, Angola, and Namibia. Some Zambian copper is being trucked to Walvis 

Bay because of the problems in the SADCC transport corridors, but the cost of 

constructing a rail link from Livingstone to Namibia would be high in relation to the 

traffic that would use the route once the existing SADCC routes were rehabilitated118
• 

It is unlikely that Walvis Bay will become a major regional port: whatever competitive 

advantage it might enjoy would be in the transport of high-value goods to Zambia, but 

the tonnages would be too low to justify a rail link. Another project which has been 

shown not to be viable (except with very high volumes of mineral traffic) is a trans

Kalahari line linking Botswana and Namibia119
• 

Regional cooperation is important in Southern Africa, where the majority of states are 

land-locked. Such states often have relatively high transport costs. Sea transport is the 

cheapest form of intercontinental transport in most cases. Land-locked states thus lack 

direct access to the major mode of transport for overseas trade. For their access to the 

sea, they depend on the transport facilities of transit states (which are usually maritime, 

but could also be a neighbouring land-locked state). This dependence relates to various 

aspects, including foreign vessels, efficient port operation, efficient loading of export 

traffic, efficient clearing and forwarding of import traffic, adequate storage and 

warehouse facilities at ports, efficient railway and road systems, investment in transport 

and telecommunications links, investment in rolling stock and harbour equipment, 

political stability, and political goodwill. 

117 For example, now that the Botswana Railway is independent, the National Railways of Zimbabwe (NRZ) 
favours the Beit Bridge route rather than the Botswana route for traffic to and from South Africa, since 
the latter route provides a longer haul for the NRZ. For similar reasons the Swaziland Railway favours the 
Natal route as opposed to the line to the state's natural port, Maputo 

118 Moreover, almost all the construction, and hence the bulk of the costs, would be on the Namibian side 
while the benefits would accrue mainly to Zambia 

119 See Maasdorp 114 10 
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Cooperation agreements in transport should be among the easiest international 

arrangements to work out. They confer benefits upon all parties, the value of these 

benefits is known, and the costs of cooperation are low. Yet, despite the existence of 

the SATCC, there are examples within the Southern African region of the failure of 

states to cooperate120
. The World Bank recently recommended that regional 

cooperation in sub-Saharan Africa be improved in three areas: the preparation of 

investment projects for international links, international land transport, and the 

standardisation of railway and other transport equipment121
• 

The institutional structure for transport cooperation in Southern Africa at present rests 

mainly on the SATCC (for the SADCC states), the General Managers' Conference of 

Railway Administrations in Southern Africa, and the Southern African Liaison Meeting 

on Roads. Although South Africa participates in the railway and road discussions, the 

institutional framework needs to be revamped to bring South Africa into an all

embracing regional body which should devote more attention to achieving uniformity 

in transport policy than has the SATCC in the past. 

There are major problems in the way of emergence of an efficient transport system for 

Southern Africa as a whole. The mere solution of the present political and security 

problems in Angola, Mozambique and South Africa will not ensure an easy fu ture for 

the region, and transport will be no exception. Problems of cooperation will have to be 

overcome, especially in formulation and impelementation of a common transport policy, 

and the human resource factor will remain a major constraint for some time to come. 

It will also be necessary to persuade aid donors to pay greater attention to the problems 

of efficient and reliable operation of transport infrastructure and facilities which they 

have financed. With efficient management and cooperation, and the goodwill of all 

parties concerned, however, this achievement may be possible. 

12° For example, Zimbabwe and Mozambique have found it difficult to establish a system for the smooth 
running of joint operations on their railways 

121 See Maasdorp 114 11 
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The task of setting up the SADCC was unprecedented, not only in its scope but also in 

its very conceptualisation. However, South Africa has effectively arrested its 

development. Ten years later, all but 20% of the region's exports are routed through 

South Africa itself. 'In a word, the asymmetrical economic interdependence of the 

region has not fundamentally changed'122
. 

The hoped-for independence from South Africa has not materialised. The level of 

intraregional trade has fallen to 5%. The SADCC is seen by many as nothing more than 

a restructuring of the regional economy in which Western investment continues to play 

the leading role, and Western capital projects - railway networks in particular - reinforce 

the region's continued accessibility to foreign trade and investment. 

The changes and developments in South Africa during the past year have had such an 

impact on the programme of the SADCC that - during its annual summit held on 26 

August 1991 in Arusha, Tanzania - its leaders were forced to seriously reexamine the 

organisation's original four objectives and strategies for accomplishing the programme 

of action. Having recognised that Southern Africa has undergone far-reaching 

economic, political, and social changes, the leaders of the SADCC states noted that 

these would have a major impact on the organisation's future. In order to prepare for 

this, they decided that the SADCC should develop a new vision for the future. 

The summit agreed that the most important factor in the creation of that 'new vision' 

was the role a democratic South Africa could play in the region and within the 

organisation itself. The leaders affirmed their earlier hopes and expectations that South 

Africa's membership and participation in SADCC activities would have to be on the 

basis of equity, balance, and mutual benefit123
. 

In order to facilitate the process towards this envisaged relationship between South 

Africa and the SADCC states, a regional joint planning committee was established, 

122 
Coker C 'Experiencing Southern Africa in the twenty-first century' 1990 Africa Insight Vol 20 No 4 219 

123 Kongwa S 'SADCC: Creating a new vision for the future' 1991 Al Bulletin Vol 31 No 10 1 
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comprising representatives of SADCC member states and the South African liberation 

movements 124
. 

At the summit it was decided 125 that the organisation should conduct a critical reVIew 

of its original mandate as represented in the four principal objectives of the 1980 

Lusaka Declaration. The review exercise is aimed at creating suitable conditions so that 

the second objective126 becomes the organisation's new priority. 

Towards that end, t e SADCC's new development programme focuses on four economic 

aspects: (i) the integration of the economics of the region through coordination, 

rationalisation, and harmonisation of member-states' macro-economic and sectoral 

policies, (ii) adjustment of the SADCC 'Programme of Action' away from the discrete 

project-by-project approach, to a coordinated, integrated sectoral and macro-policy 

analysis, (iii) planning, in order to provide a coherent holistic sectoral and macro 

framework for programme and project development, and (iv) the theme for the 1992 

annual Consultative Conference, SADCC: 'Towards Economic Integration', which 

elaborates the working basis for the creation of a common vision for regional 

integration 127
• 

The summit, having recognised that 'donor aid fatigue' is already evident128
, agreed 

upon the following alternative measures: (i) SADCC member states are to assume 

124 The committee' main functions are (i) to analyse and assess issues likely to impact on future regional 
cooperation and affect relations between South Africa and SADCC members in a post-apartheid era, (ii) 
to identify areas of possible cooperation, (iii) to agree on options, strategies, and institutional arrangements 
required for the development and management of such relations, and (iv) to ensure that SADCC 
cooperating partners liaise with the SADCC in order to achieve a coordinated and coherent approach 
towards the new regional setup - see Kongwa 123 1 

125 
As a result of the real isation that the SADCC's present preoccupation with achieving as its primary objective 
the reduction of economic dependence on South Africa may not aid the process towards the new regional 
order (or encourage South Africa to play its rightful regional role) 

126 Namely the for ing of links to create a genuine and equitable regional integration 

127 Kongwa 123 1 

128 Which in tum casts doubt on the successful implementation of the 'Programme of Action' 
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greater responsibility in the funding of the organisation, (ii) a post-apartheid South 

Africa is expected to fill the role of present cooperating partners through the provision 

of aid and investment to SADCC member states, and ( iii) appropriate long-term 

budgetary plans are to be devised, such as the phasing out of cooperating partners' 

contributions for certain operational costs, and ensuring that costs arising from small 

research studies, pilot studies, seminars, and workshops are financed out of regional 

sources 129
. 

To conclude: 

129 

The Soviet Union has turned its back on the Marxist experiments of its erstwhile allies. 

The West has begun to turn its back on the region's strategic significance. In the past, 

local states have made too many demands of the outside world in terms of arms, 

sanctions or aid - and asked too little of each other. It is now up to the states of 

Southern Africa to forge a model of development, an intraregional, not international, 

model of reconciliation130
• 

Kongwa 123 1 

130 Coker 122 221 
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CHAPTER SEVEN: EVALUATION 

7.1 INTRODUCTION lu:~¼vJ 
UNCLOS III began amid high expectations, and resulted in the 1982 LOSC. However, 

it is well documented that the LOSC is not in force yet. This fact begs many questions, 

not the least of whfoh concerns the legal status of the LOSC. There are questions about 

the reasons for the US decision not to sign the convention, the current state of 

customary international law, the prospects of the so-called 'mini-treaty', the future of 

deep seabed mining, and the rights of land-locked states, to name but a few. 

It should by now be clear that the group of land-locked states undoubtedly played an 

important part in the negotiations at UNCLOS Ill Not only did they - in alliance with 

the geographically disadvantaged states and the 'Group of 77' - strongly feature in airing 

the views of developing states in general and geographically disadvantaged states in 

particular, but they also initially served to impress on the major maritime powers that 

they wanted to change many of the traditional rules of international law. 

Despite their efforts, however, the 1982 LOSC does not satisfy their main aspirations. 

Briefly, the idea of equal access to the exclusive economic zone was not accepted in the 

LOSC. The coastal states in particular objected strongly to the argument that 

land-locked states stood to gain little in terms of benefits from the development of the 

exclusive economic zone concept, and that they should therefore be allowed equal access 

to the zones of neighbouring coastal states. Even though Article 69 of the LOSC grants 

land-locked states access on an equitable basis, the standard of equitable participation 

is left vague. However, since equity implies a certain degree of fairness in the 

procedural sense, it may reasonably be expected that the interests of land-locked states 

cannot be dismissed without due consideration on the part of their coastal counterparts. 

On the other hand, because the general right of equitable participation applies only to 

surplus living resources in foreign exclusive economic zones, its significance will diminish 

as individual coastal states implement measures to enhance their harvesting capacity. 

In addition, while the LOSC appears to grant access for land-locked states even where 
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there is no surplus, these provts1ons are open to a number of conflicting 

interpretations1
• Similarly, even though land-locked (and geographically disadvantaged) 

states are singled out for special attention in Part V of the LOSC, there is no clear 

guarantee that they will have access to 'foreign ' exclusive economic zones on terms 

which are as favourable as those offered to other states. 

With respect to the non-living resources of the exclusive economic zone and the 

continental shelf, land-locked states have fared even less well. Firstly, because it retains 

the rule that only coastal states may claim sovereign rights to exploration and 

exploitation of the shelf resources, the LOSC has made no allowance for the aspirations 

of land-locked states in this regard. Secondly, because of its approach to the continental 

shelf, the LOSC ensures that land-locked states will be barred from access to large areas 

of the seabed2
• 

The provts1ons m the LOSC pertaining to the deep seabed represent a series of 

compromises on the part of all the participants at UNCLOS III. They acknowledge that 

land-locked states are fully entitled to participate in seabed exploitation, and in some 

areas provide for special consideration of the needs of those states by the Authority. 

By virtue of the provisions of Part XI land-locked states can also benefit from the 

revenue-sharing provisions concerning activities in the Area, even if they do not 

undertake seabed mining on their own or through the Enterprise, and they can also be 

represented in the Council. However, their voting strength may be severely 

circumscribed in the Council, and they have no guarantee that their share of seabed 

revenues will be substantial3. 

1 

2 

3 

Vasciannie S C Land-Locked and Geographically Disadvantaged States in the International Law of the Sea 
Oxford: Oarendon Press 1990 218/219 

'Admittedly, Article 82, requiring coastal States to share a proportion of their revenue from shelf 
exploitation beyond 200 miles from the shore, shows some regard for the interests of developing LLGDS; 
but even here the scope for potential benefits for the ll.GDS seems somewhat limited' - Vasciannie 1 219 

Vasciannie 1 219 
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As far as the right of access to the sea for land-locked states is concerned, Part X 

provides for a right of access in clear, mandatory terms, and there is no specific 

requirement that transit must take place on the basis of reciprocity between land-locked 

states and their coastal counterparts. However, individual land-locked and coastal states 

still need to reach agreement on the terms and modalities of free transit across the 

territory of the latter, and the convention is silent on what happens in the event of 

failure to reach agreement. Furthermore, Article 125(3) seems to allow transit states 

a fair degree of latitude in taking measures to protect their 'legitimate interests', and the 

possibility remains that - even as between parties to the LOSC - the right of access may 

remain subject to a number of restrictions. 

It has been noted before that the provisions of the convention can be divided into 

declaratory, legislative and clarificatory law4. This also begs the question as to which 

parts of the LOSC could be regarded as innovative and which as a codification of 

existing customary international law. Apart from the obvious declaratory rules5
, there 

seems to be agreement that in case of doubt as to whether a particular rule in the 

convention is a legislative or a declaratory one, the convention should be examined 

article by article and the question posed whether it reflects state practice or not6
• 

As far as the 'package deal' approach is concerned, the 'Group of 77' has advanced the 

view that industrialised states which reject Part XI of the convention should not be 

allowed to derive benefits from legal regimes described in other parts of the treaty. 

However, those developing coastal states which have declared exclusive economic zones 

without granting rights to the land-locked and geographically disadvantaged states (and 

which have not yet ratified the convention) seem to be violating the 'package deal' 

4 

5 

See 3.3.14 supra and Devine DJ 'Southern Africa and the law of the sea: problems common, uncommon 
and unique' in The Law of the Sea edited by Bennett T Wet al Cape Town: Juta & Co, Ltd 1986 31 

For example the right to navigate the high seas, claims to a 12-mile territorial zone, and claims to a 
200-mile exclusive economic zone 

6 
Devine 4 30, V asciannie 1 220. See also Burke W T 'Customary Law of the Sea: Advocacy or Disinterested 
Scholarship?' 1989 Yale Journal of International Law Vol 14 510/511, Wolfrum R 'The Emerging Customary 
Law of Marine Zones: State Practice and the Convention on the Law of the Sea' 1987 Netherlands Yearbook 
of International Law Vol XVIII 122 
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themselves. It is thus left primarily to the developing land-locked and geographically 

disadvantaged states to take the lead in presenting the 'package deal' approach. 

7.2 THE VIABILI1Y OF THE 1982 I.AW OF THE SEA CONVENTION 

The mere fact that the 1982 LOSC is not yet m force, nearly 10 years after its 

conclusion, begs the question as to whether it will ever enter into force. More 

important, however, is the question as to the present status of the provisions of the 

treaty. 

Arvid Pardo7 offers the following: 

The recently concluded law of the sea negotiations ... are - together with questions of 

disarmament, the New International Economic Order, and others - a part of the 

contemporary global prob/emari,que of peace. They are influenced by and in turn 

influence negotiations in other areas of the prob/emari,que5
• 

In evaluating UNCLOS III Pardo lists the the important innovations of the LOSC9
. 

However, he also notes that - from the point of view of world order - the major concern 

should be whether the LOSC adequately serves the functions 'that all international law 

must serve'10
• He concludes that the convention 'because of its silence, vagueness, or 

ambiguity on many fundamental questions, does not consistently serve any of the 

7 

8 

9 

10 

Pardo A 'An Opportunity Lost' in Law of the Sea edited by Oxman B H, Caron D D and Buderi CL 0 
San Francisco: ICS Press 1983 13-25 

Pardo 7 13 

The concept of transit passage through straits used for international navigation; the concept of archipelagic 
baselines and archipelagic waters; the concept of the exclusive economic zone; fundamental change in the 
definition of the legal continental shelf; explicit recognition of scientific research and construction of 
artificial islands and other installations as freedoms of the high seas; the duty of international cooperation 
in the development and transfer of marine science and technology; and the concept of a comprehensive 
environmental law of the sea based on the obligation of all states to protect and preserve the marine 
environment - see Pardo 7 14 

Namely accommodation of interests, prevention of conflict, predictability, and promotion of common or 
community objectives - see Pardo 7 15 
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functions that all international law must serve' 11
• At the same time, he points out that 

a treaty 'of limited value in itself could be extremely valuable if it were to strengthen 

world order by furthering equity between states or by suggesting effective solutions to 

resource management and conservation problems in the marine environment'12
• 

However, even on that count he finds the convention deficient. 

Thjs view may be unnecessarily negative, but at the same time understandable, given the 

author's personal involvement in the negotiations right from the start. However, a more 

constructive approach may be in considering the alternatives to or options under the 

WSC. 

A personal view is that the correct approach would be to examine ways in which to 

make the LOSC work, rather than suggesting radical alternatives. The LOSC and the 

many years of hard work that went into it does not stand alone: it will surely have an 

influence on the international law of the future. 

One approach to the future of the WSC would be to wait for ratification at a future 

date. However, it has been pointed out before that this is unlikely, and even if it is 

ratified in its present form, few of the major maritime powers would do so. Such 

ratification may thus ultimately be to a large degree meaningless. 

A second approach may be to convene another conference on the law of the sea. 

However, not only is it unlikely that this would in itself lead to a different outcome to 

that of the 1982 LOSC, but it may even lead to more dissension on the law of the sea 

than is the case at present. 

A third approach may be to amend the LOSC so as to ensure acceptance by the 

majority of states. However, Article 312 only provides for amendment '[a]fter the expiry 

of a period of 10 years from the date of entry into force' of the convention, while 

11 Pardo 7 19 

12 
Ibid 
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Article 313 (on amendment by simplified procedure) provides that the said procedure 

may be used for any amendment except that relating to activities in the Area. Article 

314 ( on amendment relating exclusively to activities in the Area) is also of no real 

assistance because of the fact that the convention is not in force yet. The proposed 

review conference13 is to take place 15 years 'from 1 January of the year in which the 

earliest commercial production commences under an approved plan of work' but 

because the convention is not yet in force, no such production has been officially 

approved to date. Article 154 refers to periodic review, but once again it can only take 

place '[ e ]very five years from the entry into force ' of the convention. 

From the above it appears that the proV1s10ns of the LOSC militate against 

reconsideration of the issues until such time as the convention has entered into force. 

At the same time, the mere fact that it bas not entered into force cannot prevent the 

international community from negotiating another convention to replace one that is for 

all practical reasons (but for the possible evidence of customary international law) 

non-existent. 

The provisions of the convention pertaining to amendment seems to rule out another 

possible approach, namely that of accepting the mainly non-controversial parts and 

seeking a solution to Part XI. However, an important guiding principle may be offered 

in Article 197 ( even though it relates only to the the protection and preservation of the 

marine environment). The article provides that states 'shall co-operate on a global basis 

and, as appropriate, on a regional basis directly or through competent international 

organizations, in formulating and elaborating international rules, standards and 

recommended practices and procedures consistent with this Convention, ... taking into 

account characteristic regional features '. 

It is submitted that the wording of Article 197 may indeed be prophetic for the LOSC 

as a whole, and that a regional approach may be the only workable solution for a 

subject as wide and diverse as the law of the sea. A regional approach wherein the 

13 Article 155 
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issues of security, conservation, and upliftment of particular areas (particularly of the 

developing states) are of prime concern may yet be the answer to the questions posed 

(but so far unanswered) at UNCLOS III. 

7.3 THE IMPACT OF THE 1982 I.AW OF THE SEA CONVENTION ON 

PUBLIC INTERNATIONAL I.AW 

It has been noted before that none of the particular provisions of the LOSC were voted 

upon, and that the consensus principle was followed right from the start. The idea was 

that general acceptance of the complete 'package' would increase its chances of 

ratification and strengthen its claim to be regarded as 'instant' customary international 

law14
• 

When the US could not obtain the changes it wanted and requested a vote, the 

convention was adopted - in accordance with traditional conference practice - by a 

majority vote. Thus the adoption of the consensus principle and the early expectations 

of a 'package deal' came to nought. 

The fact that the US voted against the convention and that certain other maritime states 

abstained is not a good omen for its future (particularly for the deep seabed regime). 

Even so - and allowing for the North Sea Continental Shelf cases15 
- it seems likely that 

state practice will confirm or come to accept many of the particular LOSC provisions16 

as being binding as custom. However, it should be borne in mind that the consensus 

favouring the inclusion of a particular rule as a part of the overall package may mask 

opposition to the rule taken by itself. A number of provisions in the area of the more 

traditional law of the sea, as well as the acceptance of compulsory judicial and arbitral 

settlement, were for example concessions by developing states to which acceptance of 

14 Harris D J Cases and MaJerials on International Law 3rd ed London: Sweet & Maxwell 1983 286 

15 Ibid 

16 Whether those duplicating or building upon the 1958 Geneva Conventions or those adding to them 
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the deep seabed regime was a necessary counterweight. Paradoxically, the attempt at 

consensus may in the event have hindered the development of customary international 

law in some cases. Had each provision been voted upon, the presence or absence of 

genuine agreement would have been more evident, and - in some cases - further efforts 

to obtain a compromise text that was generally acceptable at the more particular level 

might have borne fru it17
. 

A golden thread running throughout the provisions of the 1982 LOSC - at least as far 

as land-locked states are concerned - is that they are granted rights on many levels, but 

that these rights should be agreed upon with other (normally neighbouring) states. The 

question then arises whether one can really describe these provisions as 'rights', since 

they will not come into effect unless the further step of negotiation is undertaken. 

As far as public international law in general, and international treaty-making m 

particular is concerned, this factor may just be an important pointer to the future. It 

has already been shown that it is unlikely that the LOSC will enter into force in its 

present form. But even if it were to enter into force, most states - not just land-locked 

states - would have to enter into some form or other of regional cooperation with states 

around them to derive the maximum benefit from the provisions of the LOSC. 

This implies that international law-making on a wider scale will have to take cognisance 

of the fact that states operate optimally when their immediate (regional) needs are 

satisfied. The principles of non-intervention, security, and self-interest may be of much 

more immediate importance to any particular state than obliging the ru les of the 

international system. 

This is also exactly the reason why it may be wrong to accuse the US for 'scuttling' the 

LOSC. Whatever the arguments against the US action, it is clear that the US realised 

that its own interests would not be fully served by the provisions of the LOSC in 

general, and Part XI in particular. It may be argued that the US should have taken the 

17 Harris 14 286 
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wider interests of the world community rather than its own into account, but at the 

same time the US (probably more so than any other state in the world) has to answer 

to its domestic constituency when it it takes part in international law-making. 

However, it has become quite clear that the costs for the US in navigation, environment 

and dispute settlement might outweigh the benefits of deepsea mining. The US position 

is that any state can mine the resources of the deep seabed as a freedom of the high 

seas. This view has however been rejected by most states of the world who argue that 

mining must be done according to the rules established by the LOSC. They further 

argue that even if the norms of the convention have not yet become law, the actions of 

so many states acting together to develop that new regime would have the effect of 

nullifying the view that deep seabed mining is a high seas freedom, thus leaving the 

matter in a state of confusion18
• 

It is perfectly understandable that the proceedings at UNCLOS III were so protracted: 

for the first time, many newly independent states had a say in international law-making, 

and the nature of the proceedings lent themselves to posturing and debate on a scale 

never seen before in international law-making. The above is not to denigrate the role 

of developing states. Rather, it should be seen as an important exercise in 'learning the 

rules' of international law, so to speak. However, sufficient time had gone by for those 

states now to realise that they have an important role to play in future international law, 

and that the best way to go about it is to participate- responsibly towards realising their 

goals. 

For developing states in general, there are lessons to be learnt from the proceedings at 

UNCLOS III. Despite the relatively strong basis of their objections (both numerically 

and philosophically speaking) to traditional international law, the eventual contribution 

18 See the opening remarks at the January 1984 workshop 'Consensus and Confrontation: The United States 
and the Law of the Sea Convention' in Honolulu. That workshop brought together representatives of the 
US government, diplomats from the Asia-Pacific region who had represented their states at UNCLOS III, 
and scholars from both the US and the Asia-Pacific region to analyse all aspects of the LOSC - see 
'Introduction' by Van Dyke J M in Consensus and Confrontation: The UniJed States and the Law of the Sea 
Convention edited by Van Dyke J M Honolulu: The Law of the Sea Institute, University of Hawaii 1985 
4 
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they made to the convention was not as substantial as they could have hoped for. No 

doubt that can be ascribed to a variety of factors. However, one in particular comes to 

mind, and that is the general lack of clarity in articulation as to their demands. Even 

though many developing states were vociferous in their demands, the formulation of 

practical rules to satisfy those demands was sadly lacking19
. 

This may well be a factor to bear in mind should negotiations on the law of the sea be 

reopened. Unless all states are clear and unambiguous in their contributions, it may 

well be that such future negotiations also come to nought2°. In particular, land-locked 

states should ensure that they have a platform from which to articulate their demands 

in such a way that they can derive the greatest benefits from a resulting treaty. 

The above is not confined to developing states only. In the words of Nye21
: 

Perhaps the most important lesson from our [the US] experience with the Third Law of 

the Sea Conference is that we need to prepare ourselves much better before we enter 

multilateral negotiations22. 

Finally, Oxman23 suggests three hypotheses for the future of the international law of 

the sea. In the first place, it is 'unnecessary and unwise' to suppose that there is an 

inherent conflict between the interests and values of the _major maritime powers and 

those of public international law as classically understood24
• Secondly, while freedom 

of state action is deeply embedded in the traditions of public international law and the 

19 See 7.4 infra for possible solutions to future negotiations 

20 This is, of course, not peculair to the law of the sea only, but to international Jaw-malcing in general 

21 Nye J S 'Political Lessons of the New Law of the Sea Regime' in Law of the Sea edited by Oxman B H, 
Caron D D and Buderi C LO San Francisco: ICS Press 1983 113-126 

22 Nye 21 125 

23 Oxman B H 'The Two C.onferences' in Law of the Sea edited by Oxman B H, Caron D D and Buderi C L 
0 San Francisco: JCS Press 127-144 

24 Namely peace, order, and stability of expectations - see Oxman 23 141 
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perceptions of governments, freedom of action of the individual (whether political or 

.economic) is not. Thus, to the extent that freedom of action for the individual is an 

underlying objective in international negotiations, it may be easier to secure that 

freedom of action if it is addressed on the level of public law rather than private law, 

namely in terms of freedom of action of states rather than of individuals or 

companies25
• In the third place, caution should be taken when concluding that 

customary international law is necessarily more conducive to free enterprise than 

law-making treaties can be. 'Although both are imperfect, customary international law 

cannot offer businessmen the same measure of precision, long-term predictability, and 

dispute settlement mechanisms as treaty law'26
• 

7.4 CONCLUSION 

Future prospects for the entry into force of the LOSC are bleak. The international 

political arena of today is very much different to that of 1973 or even 1982. In 1973 the 

newly-independent states were vociferous in their demands, and as such were awarded 

a great deal of attention. The major powers did much to accommodate the demands 

of the developing states, and UNCLOS III was a prime example of international 

treaty-making on a wider scale than ever before. ew concepts of equity and fairness 

abounded. The 'common heritage of mankind' and the 'new international economic 

order' were but two of these. Furthermore, the consensus principle indicated a 

willingness on the part of the developed states to allow the developing and 

newly-independent states the greatest opportunity to have a full say in every part of the 

process. 

However, the realities of the 1980s brought about a disillusionment with the practical 

implementation of these new concepts. African and Latin American states in particular 

25 Oxman (23 141) suggests that the freedom of the high seas works in precisely this way - it is enjoyed by 
states, and states then extend that freedom on more or Jess liberal terms to their nationals 

26 Oxman 23 141 
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were the recipients of vast sums of foreign aid, but in many cases it was used to finance 

expensive projects that did not generate new income. The 'new international economic 

order' came to mean redistribution of wealth from wealthy to poor states, without much 

to be shown for the grants in foreign aid. Many poor states could simply not pay the 

interest on loans, and were forced to take on additional burdens. 

In addition, another factor which irked especially the Western industrialised states was 

the fact that many of the newly-independent states ( after decolonisation) merely went 

from one form of autocracy to another. Few states in Africa and Latin-America are 

truly democratic in the full sense of the word, with the result that human rights are 

often ignored. Furthermore, there have been on-going civil wars in many of these states 

for years, with successive governments from industrialised states financially backing one 

group or another. The aid was unproductive because it was mainly used to finance war 

operations. 

A further factor in the general weakening of the political position of the developing 

states is the fact the the 'Cold War' no longer exists, with the resultant warming of 

relations between the East and the West. The past two years in particular showed a 

remarkable cordiality between the East and the West, with the result that many African 

and Latin American states have lost their strategic importance to the major powers. 

Even so, the developing states did play an important role at the negotiations towards 

the LOSC. Furthermore, even though the LOSC is not yet in force, it cannot simply 

be discounted. The 1982 LOSC covers all the ground of the 1958 Geneva Conventions, 

and more. Many of its provisions are essentially the same as that of the Geneva 

Conventions. Some contain different or more detailed rules on matters covered by 

them. Others - in particular those on the exclusive economic zone and the deep seabed 

- spell out new legal regimes. The main changes or additions are the acceptance of a 

12-mile territorial sea, provision for transit passage through international straits, 

increased rights for archipelagic and land-locked states, stricter control of marine 

pollution, further provision for fisheries conservation, acceptance of a 200-mile exclusive 

economic zone for coastal states, changes in the continental shelf regime, and provision 
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for the development of deep seabed mineral resources. A considerable achievement was 

the provision for the compulsory settlement or arbitration of most kinds of disputes that 

may arise under the convention at the request of just one of the parties to a dispute27
• 

Thus, the role of developing states in international law cannot be negated. In addition, 

the law of the sea will not come to a standstill simply because the LOSC has not 

entered into force yet. The law of the sea, like all forms of international law, is a living 

organism. In the years subsequent to the LOSC many states - whether signatories to 

the WSC or not - have in general abided by the principles governing the law of the sea. 

While the importance of self-interest and regional formations have been emphasised 

earlier on, these " however important - cannot take the place of an international 

organising system for the seas. 

When the work and hoopla of defining ... oceans policy are over and emotions have 

settled, it will be the task of the serious-minded to formulate and execute an 

international oceans strategy... That strategy will, as it must, include an effort to build 

common global understandings regarding the rules of the game. If not in form, then in 

fact, the point of departure will be the 1982 convention28
• 

At the same time, the value of a regional approach cannot be discounted. For Southern 

Africa a regional approach may be of particular importance. Recent events in 

Mozambique and Angola, as well as a general improvement in relations between South 

Africa and most of its neighbours, augur well for a system of regional cooperation. 

While there are still deep-seated political differences in the region, economic factors 

may be decisive in bringing about such cooperation. As far as the law of the sea is 

concerned, South Africa - with its long coastline and many land-locked states in close 

proximity - is uniquely poised to play an important role in that regard. 

In the words of US Ambassador William Swing: 

27 Article 286. The 1958 Geneva Conventions made no such provision - see Harris 14 285/286 

28 Oxman 23 144 



Regional integration in Southern Africa ... might usefully take three basic forms: security 

cooperation, economic integration and human rights coordination. Fortunately, in two 

of these three areas, regional structures already exist which require only adjustment and 

evolvement to the new realities in Southern Africa - that is, the Joint Commis.5ion on 

Namibia and SADCC. For the third, a potential model already exists in Europe, the 

CSCE. The challenge is thus to adapt two outdated structures and one-foreign prototype 

into regional bodies suited to the peacemaking and democratization needs of Southern 

Africa. Like South Africa, the emergent Southern African su~-area offers Africa its best 

hope yet for peace and democracy29
• 
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The ambassador pointed to previous efforts at regional cooperation in Africa, and noted 

that there were many failures in this regard (ECOWAS, the Central African Customs 

and Economic Union, and the East African Customs and Economic Union) . However, 

he adds: 

Having mentioned these regional failures, I wish to argue that Southern Africa at present 

offers Africa its greatest prospect for a functioning, even vibrant, region in the short to 

medium term. I say that regional cooperation has an opportunity to succeed in Southern 

Africa - although it has largely failed elsewhere in Africa - because of a twin dynamic 

that is at work here: peacemaking and democratization. These two developments are 

far more advanced in the ten-state region south of Zaire and Tanzania than they are 

anywhere else on the African continent30
• 

As far as the three areas of security cooperation, economic integration, and human 

rights are concerned, the success of those would obviously require fu ll consultation and 

consensus among all competing political forces within the region. 

One way of maintaining regional peace would be the establishment of an organisation 

analogous to the Joint Commission on Namibia. The idea of establishing such a 

mechanism would be (i) to ensure regular consultations among Southern African states 

29 

30 

Swing W L 'Peacemaking and Democracy in Southern Africa: An American View' an address given on 23 
October 1991 to the South African Institute of International Affairs Johannesburg 7. CSCE refers to the 
Conference on Security and Cooperation in Europe 

Swing 29 2. See also Ooete F 'Regionalism in South Africa: Constraints and possibilities' 1991 Africa 

Insight Vol 21 No 1 30/31 
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on security issues and for the exchange of security information, (ii) to have it serve as 

a confidence building measure and early warning system for any regional security 

problems, (iii) to have it function as a forum for discussion of regional security issues, 

and (iv) to deal with potentially troublesome military- and ocean-related issues. Such 

a body would also be in a position to convene and investigate cross-border complaints 

on short notice, address any concerns about troop levels, arms transfers and arms 

purchases, raise potential disputes to the political level well before they give rise to 

serious misunderstandings, and provide a regional arms control forum. 

As far as economic integration is concerned, the arguments against it concentrate mainly 

on bleak economic prospects within South Africa for the future, and that the SADCC 

might collapse should South Africa join it (because of South Africa's economic weight, 

and the fact that South Africa might so dominate the organisation that cooperation 

could become meaningless). However, there is a strong argument to be made out that 

regional economic cooperation is the only viable alternative. In addition, . Southern 

Africa (unlike the rest of Africa) is rich in resources, infrastructure, and development 

potential. What is needed is for the SADCC to review its 10-year old mandate and to 

reduce the dependency· of Southern African states on South Africa, and to devise a new 

mandate designed to increase, rather than decrease, Southern African interdependence. 

Thirdly, the protection of human rights should also be a common concern in Southern 

Africa. No single state can fully isolate itself from the effects of civil conflict or human 

rights abuses in neighbouring states. Refugee flows are the most obvious illustration of 

this fact. At some stage in the future governments in the region may consider 

mechanisms for regular consultation on human rights issues, and this may lead to the 

establishment of an organisation for that purpose. If Southern African states 

individually commit themselves to the protection of civil liberties, they should expect to 

be open to scrutiny on that level by their neighbouring states. A regional human rights 

organisation would send a strong signal to the rest of the world about the region's 

commitment to human rights values, and such a signal would be received with great 

interest internationally. 
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Global trends argue for some serious rethinking about how a post-apartheid South 

Africa and its neighbours could achieve a greater degree of integration. In a world 

where Africa as a whole runs the increasing risk of being regarded with scepticism, the 

states of Southern Africa have little option but to build together an integrated region, 

or otherwise risk oblivion and irrelevance. 

Even though the international law of the sea is but one of the factors that may lead to 

such integration, it may just be one of the most forceful ones. The geographical 

realities of the region, coupled with the need for more resources (living and non-living), 

may be decisive in bringing about such integration. 
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