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ABSTRACT  

Dividend stripping is a form of tax avoidance, a prevalent and universal problem in tax systems, 

originating from unavoidable tax law inconsistencies exploited by taxpayers. It entails the 

extraction of value from shares held in a target company by effectively selling the shares through 

tax-exempt dividends. These schemes involve millions of Rands and could potentially erode the 

South African tax base. South Africa has enacted specific dividend stripping rules  to counteract 

this practice. Extraordinary tax-exempt pre-sale dividends accrued or received in respect of 

disposed target company shares will be taxable in the shareholder’s hands as either income, for 

shares held as trading stock, or as proceeds, for shares held as capital assets. Furthermore, 

capital losses arising on the disposal of shares after receiving extraordinary tax-exempt dividends 

are disregarded to a certain extent. The specific dividend stripping rules of South Africa are in line 

with the established principle in Commissioner for Inland Revenue v Nemojim (Pty) Ltd (1983) 

that any such dividends are sine qua non to the transaction’s profitability. General anti-avoidance 

provisions are also available to serve as a safety-net if the specific dividend stripping rules fail to 

curtail the tax avoidance and the South African Revenue Service is not precluded from applying 

this statutory mechanism merely because specific rules exist. The anti-dividend stripping 

provisions however continue to expand within the South African tax law, but time and again, it is 

circumvented by more aggressive and costly substitute dividend stripping schemes in reaction 

thereto. In the light of these recurrent amendments the diff icult question arises as to whether 

South Africa’s approach to tax avoidance through dividend stripping is appropriate, robust and 

inclusive of all permutations of dividend stripping, or whether it is too restrictive and unnecessarily 

aggravating for commercial transactions. New Zealand and Australia also apply specific dividend 

stripping rules and general anti-avoidance provisions to target the practice of dividend stripping. 

An international comparison to the approaches these countries follow, the rationale behind it and 

the responsiveness of the legislature to abusive schemes addresses South Africa’s predicament 

in this regard. South Africa’s approach to tax avoidance through dividend stripping focusses on 

the specific inclusion of all permutations of dividend stripping transactions but is unnecessarily 

aggravating when compared to New Zealand and Australia. Although appropriate to some extent, 

the balance between applying both specific rules and general principles, as well as an optimal 

trade-off between the fundamental principles of taxation are lacking in a South African context. 

KEYWORDS: Tax avoidance, dividend stripping, anti-dividend stripping rules, capital gains tax, 

dividends tax, dividend capturing, limitation of capital losses  
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CHAPTER 1: INTRODUCTION 

1.1 INTRODUCTION 

1.1.1 Background to the research area 

In its broadest sense, tax avoidance entails any arrangement to legally eliminate, reduce or defer 

the tax liability of a taxpayer (Freedman, 2004:336). It includes a wide range o f activities, from 

strategies with benign tax advantages to aggressive strategies, which would probably not be 

upheld if challenged (Dyreng et al., 2019:1). Tax avoidance is the legitimate use and exploitation 

of loopholes and unintended weaknesses in tax law provisions to reduce tax liability, resulting in 

fiscal leakage (National Treasury, 2019b:177). 

The tax avoidance continuum stretches from permissible tax avoidance, which is consistent with 

the law’s statutory purpose, to impermissible tax avoidance, which is not (Kujinga, 2014:429-430). 

According to McMechan (2012:26) a key characteristic of abusive and impermissible tax 

avoidance is the absence of any economic consequence or substance in the structuring of a 

taxpayer's affairs. Although this might be legal, the Organisation for Economic Co-operation and 

Development (hereafter the OECD) states that it remains contradictory to the intent and statutory 

purpose of the law (OECD, 2019). 

It was determined in the Duke of Westminster v Inland Revenue Commissioners (1936) case that 

taxpayers are entitled to order their affairs in a manner that limits their tax liability, although the 

tax authority or their fellow-taxpayers might not appreciate their ingenuity. However, when it 

comes to taxpayer responsibility, morality alone is insufficient, and it must be reinforced by law 

(Freedman, 2004:333). According to Weisbach (2002:93) the optimal strength of the anti -

avoidance approach, “a policy tool that affects the elasticity of taxable income and the efficiency 

of the tax system”, ultimately determines the strength of taxpayers’ rights, entitling them to plan 

their affairs in order to minimise their tax liability. 

The anti-avoidance doctrines, consisting of the business-purpose doctrine, the economic-

substance doctrine and the pre-tax-profit doctrine, identify tax avoidance behaviour to limit tax 

benefits, rather than eliminating inconsistencies in tax law (Weisbach, 2002:88). Anti -avoidance 

rules are provisions, based on the principal purpose test, aimed at the prevention of tax avoidance 

if obtaining a tax benefit was the main purpose of an arrangement or transaction (National 

Treasury, 2019b:165). 

The cost of inefficiencies in the tax base compared to the administrative cost of broadening the 

tax base will determine the appropriateness of an anti-avoidance approach (Weisbach, 2002:90). 
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Specific anti-avoidance rules (an ex ante approach) involve high upfront promulgation costs, but 

are more complex due to the anticipation of tax avoidance transactions in advance, while general 

anti-avoidance standards (an ex post approach) involve enforcement costs each time it is applied, 

but appropriate context can be given when a tax avoidance transaction occurs (Weisbach,  

2002:104). 

According to the South African Revenue Service (hereafter the SARS) corporate shareholders 

economically realise value by selling shares to a third party or by way of a distribution, constituting 

either a return of contributed tax capital or a dividend (SARS, 2020:408). In terms of company 

law, all distributions are simply viewed as distributions and the key requirement is to not trigger 

asset or liquidity insolvency (Davis Tax Committee, 2018:19). However, theoretically dividends 

represent profits, while returns of contributed tax capital represent initial capital paid by 

shareholders (Davis Tax Committee, 2018:18). 

A return of contributed tax capital is defined in section 1(1) of the Income Tax Act 58 of 1962 

(hereafter the Income Tax Act) as the sum of the share capital and share premium of the company 

immediately before 1 January 2011. Furthermore, it includes the consideration received by or 

accrued to the company for issuing shares on or after 1 January 2011, reduced by any amount 

transferred by the company for the benefit of any shareholder and determined to be an amount 

so transferred by the directors or another person or body with comparable authority.  

Section 1(1) of the Income Tax Act defines a dividend as any amount transferred or applied by a 

resident company for the benefit or on behalf of any person in respect of any share in the 

company, whether by way of a distribution made or as consideration for the acquisition of any 

share in the company. However, it does not include a reduction of contributed tax capital, shares 

in the company or a general repurchase of securities.  

Selling shares held as trading stock results in normal tax at a rate of 28% in terms of the gross 

income definition in section 1(1) of the Income Tax Act. However, selling shares held as capital 

assets, results in normal tax at an effective rate of 22.4% in terms of section 26A and 

paragraph 10 of the Eighth Schedule to the Income Tax Act. Furthermore, extracting value from 

a company in the form of a return of contributed tax capital, results in adverse capital gains tax 

consequences by way of a base cost reduction in terms of paragraph 76B of the Eighth Schedule 

to the Income Tax Act. 

However, the extraction of value from a company in the form of a dividend distribution is exempt 

from both normal tax and dividends tax. Local dividends are fully exempt from normal tax in terms 

of section 10(1)(k)(i) of the Income Tax Act, while foreign dividends are fully exempt from normal 
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tax in terms of section 10B(2)(a) of the Income Tax Act, if the corporate shareholder holds at least 

10% of the equity shares and voting rights. Cash dividends paid by one resident company to 

another are exempt from dividends tax in terms of section 64F(1)(a) of the Income Tax Act, while 

dividends in specie paid by one resident company to another are exempt from dividends tax in 

terms of section 64FA(1)(a) or (b) of the Income Tax Act. 

Therefore, an incentive exists for prospective selling corporate shareholders to undermine the 

South African tax base by converting sale proceeds into tax-exempt pre-sale dividends in order 

to eliminate taxable income (National Treasury, 2009:47). The declaration of a pre-sale dividend, 

exempt from both normal tax and dividends tax, by the target company to a resident shareholder 

company, effectively lowers the value of the target company shares, resulting in lower proceeds 

and the avoidance of income tax upon the subsequent sale of the shares (SARS, 2020:408). 

Dividend stripping is the practice of extracting value from shares held in a target company by 

effectively selling the shares through tax-exempt dividends (National Treasury, 2017:33). 

Although it is a generic term used to describe a wide variety of schemes, it is possible to identify 

dividend stripping by reference to the common characteristics of such schemes (Peadon, 

2011:63). Dividend stripping usually occurs when a shareholder company with control or 

significant influence, intending to disinvest in a target company, ensures the declaration of a large 

tax-exempt dividend by the target company before selling the shares to a prospective purchaser. 

It decreases the value of the target company shares and allows the shareholder company to sell 

the shares for less to avoid some of its tax burden (National Treasury, 2020:10).  

The current distinction in South Africa between the tax treatment of dividends and returns of 

contributed tax capital results in all distributions being treated as dividends, unless taxpayers elect 

otherwise (Davis Tax Committee, 2018:19). According to Krever (1987:228) no logical tax 

principle explains treating the same gain differently and dividend stripping is only a problem 

because the tax treatment of distributed dividends and capital gains differ. If dividends and capital 

gains were taxed in the same manner, the incentive for dividend stripping would no longer exist 

(Krever, 1987:238). 

Before the introduction of the specific dividend stripping rules, only the general anti -avoidance 

provisions could address these abusive transactions on the basis that they were simulated 1 

(Louw, 2019:20). Sections 80A to 80L of the Income Tax Act, which replaced section 103 of the 

 

1  The Commissioner for the SARS v NWK Ltd (2011), Roshcon (Pty) Limited v Anchor Auto Body 
Builders CC and others (2014) and Commissioner for the SARS v Bosch and another (2014) court 
cases deal with simulation and according to the Davis Tax Committee (2016:51) it demonstrated the 
wide application of the substance over form doctrine. 
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Income Tax Act from 2 November 2006, contain South Africa’s current general anti-avoidance 

provisions aimed at impermissible tax avoidance arrangements of which the sole or main purpose 

is to obtain a tax benefit. Specific dividend stripping rules were introduced in the Income Tax Act 

in 2009 to deny any arbitrage advantage arising from the use of dividend stripping structures. 

Section 22B and paragraph 43A of the Eighth Schedule to the Income Tax Act treat pre-sale 

dividends as income, for shares held as trading stock, or as proceeds, for shares held as a capital 

asset. 

According to the National Treasury (2009:48) these pre-sale dividends do not amount to the 

accumulation of profits, since it is funded by the prospective purchaser or a connected person to 

the prospective purchaser and economically amounts to proceeds resulting from the sale of the 

shares. This is in line with the established principle regarding dividend stripping in Commissioner 

for Inland Revenue v Nemojim (Pty) Ltd (1983), in which case the dividend was held to be a sine 

qua non to the transaction’s profitability. 

The introduction of dividends tax to replace secondary tax on companies, with effect from 

1 April 2012, initiated dividend stripping schemes to reduce or avoid tax liability (Rudnicki, 

2018:15). According to Louw (2019:20) South Africa aligned with the international norm of the 

dividends tax regime, after which “an avoidance practice developed”. The dividends tax regime 

entailed taxing the underlying profit of a resident company only once at company level, while 

taxing the after-tax profit distributed as a dividend only in the hands of an individual, trust or non-

resident company shareholder (National Treasury, 2017:32). According to Ernst and Young 

(hereafter EY) the new dividends tax regime specifically allowed for the exemption of dividends 

declared between South African resident companies, creating opportunities to  extract value from 

target company shares through tax-exempt pre-sale dividends (EY Global, 2019). 

According to the National Treasury (2017:32) several avoidance schemes involving share buy 

backs led to consequential amendments to the anti-avoidance rules in 2017. The anti-dividend 

stripping rules were subsequently extended to also include abusive schemes involving share buy-

backs (EY Global, 2019). The scope of application was also broadened, focussing on a 

prospective selling shareholder’s ability to sign if icantly influence the decision to distribute a 

dividend to reduce the value of the shares (National Treasury, 2017:34). However, these 

amended rules also caught legitimate corporate re-organisations unintentionally (EY Global, 

2019). 

Tax law is often used to create tax incentives and transactions motivated by these tax incentives 

should not be disallowed by anti-avoidance provisions (Weisbach, 2002:104). Tax avoidance 

often entails the exploitation of provisions designed to reduce unfairness in the tax system 
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(Prebble & Prebble, 2010:23). Sections 41 to 47 of the Income Tax Act contain the corporate re-

organisation rules, deferring the tax consequences arising from the disposal of assets in a certain 

sale or through certain company distributions. The corporate re-organisation rules were made 

subject to the specific dividend stripping rules to prevent the achievement of an outright exemption 

by stripping the value of shares and subsequently entering into corporate re -organisations to 

benefit from the rules even further (National Treasury, 2017:37). 

According to the National Treasury (2018:14) some legitimate corporate re-organisation 

transactions, without the purpose of avoiding tax, were affected unintentionally. In 2018, these 

rules were amended once again to prevent any harm to legitimate corporate re-organisations by 

introducing a new definition for a deferral transaction in the specific dividend stripping rules to 

ensure that specific claw-back anti-avoidance rules only apply when the corporate re-organisation 

rules are abused with the intention of subsequently disposing of the shares to unrelated 

purchasers (National Treasury, 2018:15). 

Paragraph 19 of the Eighth Schedule to the Income Tax Act, subject to paragraph 43A of the 

Eighth Schedule to the Income Tax Act, further deals with dividend stripping transactions. It limits 

artif icial losses, economically recovering the base cost of shares through pre -acquisition 

dividends. Distributing pre-acquisition profits effectively reduces the value of shares below its 

base cost (SARS, 2020:758). Dividends do not constitute proceeds in terms of paragraph 35(3)(a) 

of the Eighth Schedule to the Income Tax Act, as it is included in gross income in terms of 

paragraph (k) of the gross income definition in section 1(1) of the Income Tax Act. The reduced 

proceeds will likely result in a capital loss and, when the dividends are also exempt from dividends 

tax, the tax position becomes asymmetrical and the capital loss should therefore be limited 

(SARS, 2020:758). 

Paragraph 19 of the Eighth Schedule to the Income Tax Act has undergone significant changes 

over the years (SARS, 2020:758). Before 1 October 2007 paragraph 19 of the Eighth Schedule 

to the Income Tax Act had limited application only to capital losses arising from the disposal of 

shares within two years from acquisition during which period extraordinary dividends were 

received or accrued (SARS, 2020:759). Short-term dividend stripping transactions usually involve 

share-dealers and the elimination of any base cost and proceeds in terms of paragraphs 20(3)(a) 

and 35(3)(a) of the Eighth Schedule to the Income Tax Act, as well as any resulting capital loss. 

In terms of paragraph 20(3)(a) of the Income Tax Act, the expenditure incurred by the taxpayer 

in respect of an asset must be reduced by any amount deductible in determining the taxpayer’s 

taxable income. The proceeds from the disposal of an asset by the taxpayer must be reduced by 

any amount included in the taxpayer’s gross income or taxable income before the inclusion o f any 

taxable capital gain in terms of paragraph 35(3)(a) of the Income Tax Act. 
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Since 1 October 2007, but before 1 April 2012, paragraph 19 of the Eighth Schedule to the Income 

Tax Act applied to capital losses arising from the disposal of shares in respect of which 

extraordinary dividends were received or accrued within a period of two years before the disposal 

date. The period during which the shares were held was no longer relevant and the scope was 

widened substantially (SARS, 2020:759). The introduction of dividends tax and the partial taxation 

of foreign dividends in terms of section 10B(3) of the Income Tax Act significantly changed the 

scope of paragraph 19 of the Eighth Schedule to the Income Tax Act from 1 April 2012, focussing 

on whether the dividends were subject to neither normal tax nor dividends tax (SARS, 2020:759). 

Sections 34 to 39 of the Tax Administration Act 28 of 2011 (hereafter the Tax Administration Act) 

place an obligation on participants, directly or indirectly deriving a tax or financial benefit from the 

arrangement, and promoters, principally responsible for the arrangement, to disclose reportable 

arrangements to the SARS within 45 business days after qualifying as such. In terms of 

section 212 of the Tax Administration Act failure to do so will result in monthly penalties of 

R50,000 for participants and R100,000 for promoters, for a period of up to 12 months. The 

penalties will be doubled if the anticipated tax benefit is more than R5 million and tripled if the 

anticipated tax benefit is more than R10 million. Failure to report a reportable arrangement will 

however not constitute a criminal offence (SARS, 2018:23). 

In terms of section 35(2) of the Tax Administration Act an arrangement will be a reportable 

arrangement if it is specifically listed as such in a public notice. The SARS issued Public 

Notice 140 in Government Gazette No. 39650 which was published on 3 February 2016, 

specifically listing arrangements that are reportable. This included share buy-backs on or after 

3 February 2016 for an amount exceeding R10 million, followed by an issuance of shares within 

a 12-month period after such buy-back (SARS, 2016:5). Public Notice 140 also excluded 

arrangements, of which the aggregate tax benefit derived by all participants is not more than 

R5 million and arrangements, of which the tax benefit derived is not one of the main benefits, from 

being reportable arrangements (SARS, 2016:8). 

According to the Davis Tax Committee (2016:21) South Africa’s legislation regarding reportable 

arrangements in the Tax Administration Act, supported by Government Gazettes setting out 

additional arrangements of concern, cannot replace other disclosure and compliance tools, but 

taxpayers are less likely to enter into schemes knowing that disclosure is required. The Tax 

Avoidance and Reportable Arrangements division of  the SARS applies many resources to monitor 

tax avoidance schemes, placing focus on closing any loopholes in the tax legislation by using 

reportable arrangements, specific anti-avoidance rules and general anti-avoidance provisions 

(Davis Tax Committee, 2016:4). South Africa’s current approach to tax avoidance through 
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dividend stripping entails the specific dividend stripping rules, backed by case law principles, and 

supported by the general anti-avoidance provisions and the reportable arrangement provisions. 

1.1.2 Literature review of the research area 

The basic literature available on tax avoidance through dividend stripping is tax legislation. The 

Income Tax Act sets out the South African tax consequences of dividend stripping schemes. The 

Income Tax Act 97 of 2007 of New Zealand (hereafter the New Zealand Income Tax Act) and the 

Income Tax Assessment Act 1936 of Australia (hereafter the Australian Income Tax Assessment 

Act) are also available for comparison. Many publications by the National Treasury of the Republic 

of South Africa regarding tax avoidance through dividend stripping are available.  

The literature review was conducted in support of the doctrinal legal research, normative legal 

research and comparative analysis performed as part of this study. No similar studies involving 

an international comparison of South Africa’s approach to tax avoidance through dividend 

stripping could be identified. 

1.1.3 Motivation of topic actuality 

According to Weisbach (2002:88) tax avoidance, “a pervasive problem in most tax systems”, 

originates from inevitable inconsistencies in tax law which are exploited by taxpayers with strong 

incentives to reduce their tax burdens. Abusive tax schemes, aimed at evading the anti-dividend 

stripping provisions “involve millions of Rands and have the potential of eroding the South African 

tax base” (National Treasury, 2019a:4). 

The anti-dividend stripping provisions continue to expand within the South Afr ican tax law 

(Rudnicki, 2018:14). Despite the fact that the anti-dividend stripping provisions, introduced in 

2009, were amended in both 2017 and 2018, some taxpayers are still undermining the adjusted 

rules and further amendments were proposed in Annexure C of the 2019 Budget Review (National 

Treasury, 2019a:5). These amendments were enacted in 2020 and will be deemed to have come 

into effect on 20 February 2019 (National Treasury, 2020:13). An anti-avoidance approach merely 

inducing taxpayers to move towards more aggressive and costly substitute tax avoidance 

schemes, the so-called “distortionary effect”, without raising significant revenue, is inefficient 

(Weisbach, 2002:103). 

The limited information available on how South Africa’s approach to tax avoidance through 

dividend stripping compares internationally was a further incentive for this study. The research 

done in this study attempts to fill this void. 
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1.1.4 Motivation for selecting New Zealand and Australia for the international 

comparison 

South Africa, New Zealand and Australia are all members of the Commonwealth Group 

(Commonwealth Network, 2019a), a group of countries supporting and working with each other 

to meet mutual international objectives (Commonwealth Network, 2019b). These countries share 

a common heritage concerning language, culture, law, education and democratic traditions 

(Commonwealth Network, 2019b). South Africa has a mixed legal system derived from Europe’s 

civil law systems and England’s common law system (Supreme Court of Appeal of South  Africa, 

2019). The legal systems of both New Zealand (McLintock, 1966) and Australia (Aust ralian 

National University, 2019) are based on English common law. New Zealand and Australia are 

developed countries, while South Africa is a developing country (UN Statistics Division, 2019). 

Comparing South Africa to more developed countries, such as New Zealand and Australia, is 

appropriate in the pursuit of a more appropriate approach to tax avoidance through dividend 

stripping.   

South Africa only implemented capital gains tax on 1 October 2001, while many other countries 

introduced it years ago, such as Australia who introduced it in 1985 (SARS, 2020:1). No capital 

gains tax regime exists in New Zealand, but certain gains arising from profit -making schemes and 

undertakings are taxable (Deloitte, 2019). 

South Africa replaced secondary tax on companies with dividends tax, a classical system of taxing 

dividends, and substituted the definition of a dividend in section 1(1) of the Income Tax Act with 

effect from 1 April 2012 (SARS, 2019:2). New Zealand operates a full imputation system with 

regards to taxing dividends (Deloitte, 2019). Australia also applies an imputation system with 

regards to dividends paid by Australian resident companies (Australian Taxation Office,  2019). 

On 13 March 2018 Revenue Alert 18/01 regarding dividend stripping, a tax planning matter 

concerning the Inland Revenue, was issued in New Zealand (Inland Revenue, 2018). The New 

Zealand Income Tax Act contains general anti-avoidance provisions in section BG1 and section 

GA 1 and specific dividend stripping rules in section GB1. New Zealand’s current view on tax 

avoidance through dividend stripping is based on the Beacham v Commissioner of Inland 

Revenue (2014) case.  

Numerous and often complicated dividend stripping provisions have been enacted in Australia 

since the early 1970’s with dif ferent levels of success (Peadon, 2011:52). The Australian Income 

Tax Assessment Act contains general anti-avoidance provisions in Part IVA and specific dividend 

stripping rules in section l77E of Part IVA. Section 177E has been the subject of judicial 
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consideration in the Federal Commissioner of Taxation v Consolidated Press Holdings Limited 

(2001) and Lawrence v Federal Commissioner of Taxation (2009) cases. 

An international comparison with New Zealand and Australia serves as a valuable contribution to 

determine whether South Africa’s approach to tax avoidance through dividend stripping is 

appropriate when benchmarked against the approaches followed by other countries. South Africa, 

New Zealand and Australia have specific dividend stripping rules, backed by case law, and 

general anti-avoidance provisions. These rules and provisions were analysed in order to obtain a 

grounded understanding of the approach to tax avoidance through dividend stripping followed by 

each country. 

1.2 PROBLEM STATEMENT AND RESEARCH QUESTION 

According to Kothari (2004:26) “a problem clearly stated is a problem half solved” and therefore, 

the proper formulation of the research question in a study is more essential than the solution. 

Despite various considerations of and amendments to South Africa’s approach to tax avoidance 

through dividend stripping, the distortionary effect thereof is clear. South Africa’s approach to tax 

avoidance through dividend stripping is complex and creates uncertainty, while also 

unintentionally affecting legitimate transactions. This raises concern regarding the 

appropriateness of South Africa’s approach to tax avoidance through dividend stripping when 

compared internationally. 

The research question that this study aimed to address is the following: To which extent is South 

Africa’s approach to tax avoidance through dividend stripping appropriate and inclusive of all 

permutations of dividend stripping transactions or unnecessarily aggravating when compared 

internationally? 

1.3 OBJECTIVES 

Studies with the objective of “gaining familiarity with a phenomenon” or “achieving new insights” 

are called exploratory or formulative research studies (Kothari, 2004:2). This study has the 

objective of gaining familiarity with the phenomenon of dividend stripping and its associated tax 

consequences and achieving new insights into the appropriateness of South Africa’s approach to 

tax avoidance through dividend stripping, when compared internationally. Therefore, this study is 

both exploratory and formulative. The following research objectives were formulated to address 

the research question: 
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1.3.1 Primary research objective 

The primary research objective of the study was to analyse and evaluate South Africa’s approach 

to tax avoidance through dividend stripping in order to determine to which extent is it appropriate 

and inclusive of all permutations of dividend stripping transactions or unnecessarily aggravating 

when compared internationally. 

1.3.2 Secondary research objectives 

The following secondary research objectives assisted in achieving the primary research objective: 

• Analysing and evaluating the fundamental principles of taxation in order to determine whether 

it constitutes an appropriate benchmark for an approach to tax avoidance through dividend 

stripping (addressed in Chapter 2). 

• Analysing and evaluating the specific dividend stripping rules of New Zealand and Australia 

as a basis for establishing how South Africa’s specific dividend stripping rules compare 

internationally (addressed in Chapter 3). 

• Analysing and evaluating the general anti-avoidance provisions of New Zealand and Australia 

as a basis for establishing how South Africa’s general anti-avoidance provisions compare 

internationally (addressed in Chapter 4). 

1.4 RESEARCH DESIGN/METHOD 

The building block of research in any discipline is basing the research on existing knowledge 

(Snyder, 2019:333). This study was conducted by using secondary data, without a specific 

collection method. The study is non-empirical in nature, placing reliance on theoretical sources of 

existing knowledge, such as legislation, court cases, academic journal articles, books, etc. rather 

than numerical data, to address the problem statement and research question.  

The following sets out how the research was conducted: 

1.4.1 Research methods 

1.4.1.1 Doctrinal legal research 

Doctrinal legal research was conducted to achieve the primary objective, by analysing and 

evaluating South Africa’s approach to tax avoidance through dividend stripping in order to 

determine to which extent is it appropriate and inclusive of all permutations of dividend stripping 

transactions or unnecessarily aggravating when compared internationally. Doctrinal legal  
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research, a research paradigm within the field of taxation, is conducted by analysing and 

interpreting legislation and case law according to the black letter law approach (McKerchar, 

2008:18). The black letter law approach is a literal approach when reading the law. Doctrinal legal 

research was conducted by analysing and interpreting the relevant tax legislation and case law 

regarding dividend stripping of South Africa, New Zealand and Australia. 

1.4.1.2 Normative legal research 

The secondary objective of determining whether the fundamental principles of taxation constitute 

an appropriate benchmark for an approach to tax avoidance through dividend stripping was 

achieved through normative legal research. Normative legal research strives for “better law” (Van 

Hoecke, 2011:10). According to Hage (2011:27) the normative view of the law focusses more on 

what should have been enforced than what is enforced. The fundamental principles of taxation 

were analysed in order to determine whether it constitutes a grounded theory for benchmarking 

purposes and a norm against which the appropriateness of an approach to tax avoidance  through 

dividend stripping can be measured. 

1.4.1.3 Comparative analysis 

The secondary objective of establishing how South Africa’s specific dividend stripping rules 

compare internationally was achieved through a comparative analysis. South Africa’s specific 

dividend stripping rules were compared to the specific dividend stripping rules of New Zealand 

and Australia in order to determine whether it is appropriate when compared internationally. The 

secondary objective of establishing how South Africa’s general anti-avoidance provisions 

compare internationally was also achieved through a comparative analysis. South Africa’s general 

anti-avoidance provisions were compared to the general anti-avoidance provisions of New 

Zealand and Australia in order to determine whether it is appropriate when compared 

internationally.  

1.4.2 Paradigmatic assumptions and perspectives 

According to Kothari (2004:1) inquisitiveness is the mother of all knowledge and research is the 

scientif ic and systematic search for knowledge, forming the basis of most government policies in 

the economic system. Tax law is a legal study, rather than a technical study, that should be 

researched in an interdisciplinary manner (Freedman, 2004:333). Taxation is a social 

phenomenon attracting research in the disciplinary fields of accounting, law, economics, political 

sciences, psychology and philosophy (McKerchar, 2008:5). Research in the field of taxation is 

complex and multidimensional and therefore, a good understanding of the different philosophical 
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research paradigms will provide the appropriate context for conducting this research (McKerchar, 

2008:6). 

Glesne (2011:5) described a research paradigm as a “framework or philosophy of science” 

making assumptions about true reality, the questions to explore and how to do so. The research 

paradigm guiding the research entails “beliefs about the nature of reality and humanity” (ontology), 

“the theory of knowledge that informs the research” (epistemology), and “how that knowledge 

may be gained” (methodology) (Tuli, 2010:99). 

1.4.2.1 Ontological assumptions 

The Oxford English Dictionary defines ontology as the science of the essence of existing (Oxford 

University Press, 2020b). According to Mouton and Marais (1988:11) ontology is “the study of 

being or reality”. Ontology reflects how the researcher views the world (McKerchar, 2008:6). 

Researchers either “think of the world as one of matter or see the world as more shaped by the 

mind” (Glesne, 2011:5). The researcher’s explicit beliefs about what is real form the domain 

assumptions affecting the research problem (Mouton & Marais, 1988:12). According to Tuli 

(2010:101) the two contrasting ontological assumptions are objectivism (there is an independent 

reality) and interpretivism (reality is the product of social processes). 

Taxation is not a discipline in its own right and the researcher is not separable from the study 

(McKerchar, 2008:5). Interpretivist researchers view reality as socially constructed and cannot 

accept a reality, existing irrespective of people (Tuli, 2010:99). This study adopted an interpretivist 

view, that reality is the product of social systems and that the world does not exist independently 

from our knowledge thereof. 

Legislation is subject to interpretation. Therefore, different researchers do not necessarily 

perceive legislation similarly. When comparing the relevant legislation regarding dividend 

stripping of South Africa, New Zealand and Australia, it is important to keep in mind that 

contrasting frameworks and reasoning might have been used in the drafting of the said legislation, 

in order to account for the specific economic environment. 

1.4.2.2 Epistemological assumptions 

The Oxford English Dictionary defines epistemology as the theory behind understanding and 

knowledge (Oxford University Press, 2020a). Epistemology is the study of human knowledge and 

the epistemic division is the “embodiment of the ideal of science, namely the quest for truth” 

(Mouton & Marais, 1988:14). Epistemology reflects how the researcher believes knowledge is 

created (McKerchar, 2008:6). 
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According to Glesne (2011:280) epistemology is a philosophy dealing with the “nature of 

knowledge”, justifying the researcher’s beliefs about the world and consequently the methodology 

chosen to conduct research. Epistemology questions what constitutes knowledge and how the 

knower knows what is known (Tuli, 2010:99). 

This study aimed to address the research question regarding the appropriateness of South 

Africa’s approach to tax avoidance through dividend stripping when compared internationally. 

Knowledge regarding the approach to tax avoidance through dividend stripping followed by South 

Africa, New Zealand and Australia respectively, was gained from the subjective interpretation of 

legislation and other theoretical sources. Furthermore, the development of the respective 

approaches over the years, placed focus on how knowledge with regards to approaches to tax 

avoidance through dividend stripping is created. 

1.4.2.3 Theoretical assumptions 

According to the OECD (2014:30) the development of tax systems should be based on neutrality 

and equity, efficiency, certainty and simplicity, effectiveness and fairness and flexibility. The “four 

maxims or canons of taxation” are neutrality and equity, certainty, economic efficiency and 

convenience (Smith, explained by Soares, 2007:639-640). According to Van Oord (2015:31-32) 

the underlying principles of a good tax system include tax legislation being economical, efficient, 

neutral, equitable, flexible, certain and convenient. 

In this study the appropriateness of South Africa’s approach to tax avoidance through dividend 

stripping was compared to the approach followed by New Zealand and Australia respectively. An 

approach to tax avoidance through dividend stripping that is economical, efficient, neutral, 

equitable, flexible, simple, certain and convenient seems to be appropriate. Therefore, the 

fundamental principles underlying a good tax system could possibly constitute an appropriate 

benchmark. The appropriateness of the fundamental principles of taxation as a benchmark was 

evaluated in Chapter 2. 

1.4.2.4 Methodological assumptions 

The research methodology is the systematic solving of the research problem (Kothari, 2004:8). 

The research strategy uses ontological and epistemological assumptions as guidelines on how to 

conduct research (Tuli, 2010:102). According to McKerchar (2008:6) the positivist paradigm and 

the interpretivist paradigm are the two main philosophical research paradigms, traditionally 

serving as organising frameworks for researchers conducting research. 
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Interpretivist researchers are non-manipulative, unobtrusive and non-controlling (Tuli, 2010:100). 

This paradigm does not provide concrete explanations for the drawing of casual relationships and 

making predictions; it rather reflects social reality, based on the researcher’s subjective 

interpretation (McKerchar, 2008:7). 

This study applied the interpretivist philosophical paradigm to conduct research on the 

appropriateness of South Africa’s approach to tax avoidance through dividend stripping when 

compared internationally to New Zealand and Australia, based on the subjective interp retation of 

legislation. Furthermore, the abovementioned ontological and epistemological assumptions 

served as guidelines to conduct non-manipulative, unobtrusive and non-controlling research. 

The interpretivist researcher usually follows the more complex qualitative methodology, often 

used in social sciences (McKerchar, 2008:7). Qualitative research, concerned with a qualitative 

phenomenon, is based on quality or kind and entails the subjective evaluation of opinions, 

attitudes, and behaviour as a function of the impressions and insights of the researcher (Kothari, 

2004:3). Interpretivist research applies a qualitative methodology and an inductive approach, 

aiming research towards discovery and focussing more on high validity and less on 

generalisation, in order to obtain a grounded understanding of the research problem 

(Tuli, 2010:100). A qualitative methodology employs inductive reasoning instead of logic and the 

means of data collection is creative and indirect (McKerchar, 2008:7). 

This study aimed to achieve a grounded understanding of whether South Africa’s approach to tax 

avoidance through dividend stripping is appropriate and inclusive of all permutations of dividend 

stripping transactions or unnecessarily aggravating when compared to New Zealand and 

Australia. This study is subject to the interpretation of these countries’ tax legislation and therefore 

a qualitative methodology was applied. This study is inductive, following a logical process to 

determine the appropriateness of South Africa’s approach to tax avoidance through dividend 

stripping when compared internationally. As described in the research design, this study entailed 

doctrinal legal research, normative legal research and comparative analysis in order to reach 

conclusions and address the research question. 

1.5 OVERVIEW 

Chapter 1: Introduction. 

This introductory chapter of the research study served to demonstrate the background to and 

relevance of the study. The study was placed into context by articulating the problem statement. 

This chapter also stated the research question, the research objectives and the research design 

and methodology adopted. Furthermore, it provided a motivation on the topic actuality and why 
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the comparison with New Zealand and Australia is relevant and appropriate within the context of 

the study. 

Chapter 2: Evaluation of whether the fundamental principles of taxation constitute an 

appropriate benchmark for an anti-avoidance approach. 

The fundamental principles of taxation (neutrality and equity, efficiency, certainty and simplicity, 

effectiveness and fairness and flexibility) are critically analysed and evaluated. The evaluation 

serves as a good basis for establishing whether these fundamental principles constitute a 

grounded theory for benchmarking purposes and a norm against which the appropriateness of an 

approach to tax avoidance through dividend stripping can be measured. 

Chapter 3: An international comparison of the specific dividend stripping rules. 

This chapter evaluates South Africa’s approach to tax avoidance through dividend stripping by 

comparing South Africa’s specific dividend stripping rules against the specific dividend stripping 

rules of New Zealand and Australia respectively. The specific dividend stripping rules of New 

Zealand and Australia are critically analysed in order to identify any similarities and differences. 

Chapter 4: An international comparison of the general anti-avoidance provisions. 

This chapter evaluates South Africa’s approach to tax avoidance through dividend stripping by 

comparing South Africa’s general anti-avoidance provisions against the general anti-avoidance 

provisions of New Zealand and Australia respectively. The general anti-avoidance provisions of 

New Zealand and Australia are critically analysed in order to identify any similarities and 

differences. 

Chapter 5: Conclusion. 

This concluding chapter summarises the research findings and addresses the research question 

formulated in Chapter 1 to determine whether South Africa’s approach to tax avoidance through 

dividend stripping is appropriate when compared internationally. The research objectives are 

satisfied by concluding on the primary and secondary research objectives of the study. 

Recommendations and suggestions for further research are also made based on the research 

findings. 
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CHAPTER 2:  EVALUATION OF WHETHER THE FUNDAMENTAL 

PRINCIPLES OF TAXATION CONSTITUTE AN APPROPRIATE 

BENCHMARK FOR AN ANTI-AVOIDANCE APPROACH 

2.1 THE FUNDAMENTAL FLAWS UNDERLYING AN ANTI-AVOIDANCE APPROACH 

Tax law is unique as there are very few other fields of law that people try to avoid so badly and 

that contain so many potential loopholes (Prebble & Prebble, 2010:38). According to Krever  

(1987:218-219) taxpayers can only exploit tax avoidance schemes, such as dividend stripping, 

when anomalies in the tax base make it possible. Professional advice to structure these abusive 

schemes, courts willing to endorse these schemes and a legislator willing to ignore the structural 

f laws of these schemes will further contribute to this exploitation (Krever, 1987:218-219). 

Tax avoidance entails any legal action effectively reducing, eliminating or deferring tax against 

the intention of the law and encompassing the following attributes: artif iciality, complexity, 

circularity and a lack of business reality (Tretola, 2017:2). Detailed and specific rules in tax 

legislation are often blamed for encouraging the circumvention of tax law provisions (Prebble & 

Prebble, 2010:33). General anti-avoidance provisions, on the other hand, are often criticised 

when it comes to inevitable borderline cases, subjecting it to a higher standard than generally 

demanded, as all tax legislation is vague to some extent (Prebble & Prebble, 2010:29).  

From a South African perspective, the current anti-dividend stripping provisions entail “a great 

deal of complexity in relation to ordinary transactions” associated with costs and non -compliance 

penalties for taxpayers (Warneke, 2019). The more detailed and specific rules become, the more 

ways taxpayers find to circumvent them (Prebble & Prebble, 2010:38). Even though the anti-

dividend stripping provisions, introduced in 2009, were amended multiple times, some taxpayers 

are still undermining the adjusted rules (National Treasury, 2019a:5).  

Following the latest amendments made to the anti-dividend stripping provisions, Warneke (2019) 

raised his concern about the uncertainty regarding the determination of a shareholder’s effective 

interest in a company with multiple classes of issued shares, each with different rights. 

Furthermore, company shares being issued usually result in changing effective interests for 

existing shareholders, while Black Economic Empowerment (hereafter referred to as BEE) 

structures also generally involve the introduction of BEE shareholders by extracting dividends in 

favour of existing shareholders (Warneke, 2019). Therefore, these ordinary transactions in 

commonplace scenarios will likely also be affected by the anti-dividend stripping provisions. The 

main concerns regarding South Africa’s approach to tax avoidance through dividend str ipping 
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seem to be complexity, uncertainty, neutrality and equity. New Zealand and Australia seem to 

share these sentiments. 

New Zealand’s tax authority, namely Inland Revenue (2013:128) recognises that an acceptable 

level of certainty about the application of tax laws and the corresponding financial outcomes, 

before entering into transactions, will facilitate voluntary compliance. However, such certainty is 

not always possible. New Zealand’s approach to tax avoidance mainly consists of determining 

whether a tax avoidance arrangement exists, in which case the consequences will be 

reconstruction, penalties and use of money interest (Marr & Bowman, 2014). The Commissioner 

is of the view that New Zealand’s anti-avoidance provisions provide an acceptable degree of 

clarity for most taxpayers (Inland Revenue, 2013:130).  

Numerous and often complicated dividend stripping provisions have been enacted in Australia 

since the early 1970’s with different levels of success (Peadon, 2011:52). Despite the complexity 

of modern tax systems, tax law simplif ication could be promoted by incorporating purposive 

legislation i.e. “legislation drafted in terms of general principles rather than much more 

comprehensive legislation designed to deal with every likely possibility”, as can be seen from 

Australia’s experience (James & Wallschutzky, 1997:445). Furthermore, the literal approach 

followed by Australian courts contributed to more complexity and the Australian debate of “black 

letter law” versus “fuzzy law” revolved around dealing explicitly and literally with as many 

eventualities as possible versus a general principle of policy (James & Wallschutzky, 1997:451).  

It is evident that anti-avoidance legislation is usually criticised as being either too generic or too 

specific and either too lenient or too restrictive. The commentary and criticism regarding the anti-

avoidance approaches followed by South Africa, New Zealand and Australia above often refer to 

fundamental principles of taxation as benchmarks for its effectiveness. In order to answer the 

question as to whether the fundamental principles of taxation constitute an appropriate 

benchmark for an effective approach to tax avoidance through dividend stripping, these principles 

will now be analysed in order to obtain a grounded understanding thereof. 

2.2 EVALUATION OF THE FUNDAMENTAL PRINCIPLES OF TAXATION AS A 

BENCHMARK FOR AN ANTI-AVOIDANCE APPROACH 

According to the OECD (2014:30) the underlying principles of good tax systems are neutrality and 

equity, efficiency, certainty and simplicity, effectiveness and fairness and flexibility. These 

principles are in line with the four maxims or canons of taxation namely neutrality and equity, 

certainty, economic efficiency and convenience (Smith, explained by Soares, 2007:639-640). 
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The rule of law refers to the values that good legislation ought to adhere to, for example being 

clear and certain in order to guide taxpayers with regards to what is permitted and what is 

forbidden (Prebble & Prebble, 2010:22). South Africa’s current economic context is one of weak 

growth, low confidence, unemployment, inequality and credit rating downgrades. In this troubling 

economic context, compliance with the principles of fairness, simplicity, certainty and efficiency is 

of utmost importance to establish a sound tax system (Davis Tax Committee, 2018:2). 

2.2.1 Neutrality and equity 

The tax treatment of similar economic activities should be the same in order to ensure that 

decisions are made based on economic merit, instead of tax consequences (Davis Tax 

Committee, 2018:70). The incentive for dividend stripping lies in treating the same gain, i.e. 

distributed dividends versus capital gains, differently for tax purposes (Krever, 1987:228). 

Neutrality and equity between different economic choices contribute to efficiency by allocating 

production means optimally (OECD, 2014:30). Furthermore, imposing equal tax burdens despite 

the source of income and making tax burdens commensurate with taxpayers’ ability to pay reduce 

the potential for tax avoidance (Davis Tax Committee, 2018:70). 

Anomalies in the tax base enable taxpayers to exploit tax avoidance schemes and therefore, tax 

legislation should be drafted more broadly than the abusive schemes (Krever, 1987:218). 

Although artif icial tax systems are often blamed for tax avoidance, “so much about tax is artif icial” 

and, even though it remains the foundation of tax systems and cannot be eliminated, legal reality 

will not always succeed in reflecting commercial and economic reality (Freedman, 2004:343).  

2.2.2 Efficiency 

Efficiency, from the perspective of both the taxpayer and the tax authority, entails minimum 

distortion in the appropriation of resources (Davis Tax Committee, 2018:71).  Efficiency in a tax 

system is essential to minimise the taxpayer’s compliance costs and the tax authority’s 

administration costs (OECD, 2014:30). Focusing on the quality of a tax system to make it more 

efficient can limit tax avoidance (Davis Tax Committee, 2018:72). 

According to Braithwaite (2003:75) detailed and specific rules incorporate predictab ility in tax law, 

as it becomes signs indicating exactly how to defeat the law’s purpose. The flood of amendments 

designed to close loopholes in the continuous battle against tax avoidance often results in further 

loopholes and creative compliance (James & Wallschutzky, 1997:451). This “cat and mouse legal 

drafting culture” increases drafting costs and incorporates uncertainty due to complexity, making 

tax law inefficient (Braithwaite, 2003:75). It is important to avoid a “plague of tax rule madness” 
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by having less detailed tax rules construed in accordance with general principles (Jones, 1996:87-

88). 

2.2.3 Certainty and simplicity 

The principle of certainty and simplicity requires tax legislation to be clear, obvious, 

understandable, transparent and easy to administer and comply with (Davis Tax Committee, 

2018:72). Certainty and simplicity in a tax system encourage optimal decision-making in line with 

the intended policy, while complexity favours aggressive tax planning resulting in fiscal leakage 

(OECD, 2014:30). 

Certainty and simplicity in tax systems usually refer to understandability, proportionality, 

predictability, consistency and co-ordination, ease of compliance and administration and clear 

expression (James & Wallschutzky, 1997:448). A reduction in the number of detailed and specific 

rules will promote certainty and simplicity (Freedman, 2004:347). A simplif ication strategy entails 

transforming tax policymaking and moving to purposive legislation (James & Wallschutzky, 

1997:452). However, the fine line separating impermissible tax avoidance from permissible tax 

avoidance disturbs the principle of certainty regarding on which side of the line transactions will 

fall (Prebble & Prebble, 2010:28). 

Uncertainty, inflated administration and compliance costs and a reduced willingness of voluntary 

taxpayer compliance are some of the undesirable consequences of complexity in tax systems 

(James & Wallschutzky, 1997:446). However, despite the undesirable consequences of  

complexity in tax systems, simplicity is often very diff icult to achieve and usually sacrif iced 

whenever it conflicts with another fundamental principle (Davis Tax Committee, 2018:72). 

Although certainty is an important principle for both taxpayers and legislators, the fundamental 

problems surrounding tax law suggest that certainty is an inappropriate measure for anti-

avoidance provisions (Prebble & Prebble, 2010:41). 

The reason for this is that simplicity in the drafting of tax legislation may not always adequately 

address the complex situations at hand and therefore, certainty at the expense of other 

fundamental principles is often an unacceptable cost (Davis Tax Committee, 2018:90). Marginal 

uncertainty is a sacrifice worth making, if most compliant taxpayers can determine the tax 

treatment of their transactions and borderline cases are based on legitimate non-arbitrary 

decisions (Freedman, 2004:346).  
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2.2.4 Effectiveness and fairness 

Effectiveness and fairness are promoted by eliminating double taxation, unintentional non -

taxation and the potential for tax avoidance, while practical enforceability enhances the efficient 

collectability and administration of tax (OECD, 2014:31). It is unfair and unreasonable to depend 

on taxpayer morality in cases where the intention of the law is not clear, since taxpayers are 

entitled to “rely on the law as it is written” (Freedman, 2004:338). 

Although anti-avoidance provisions and the risk of being caught might affect some legitimate and 

economically sensible business structures, it more importantly also discourages tax avoidance 

schemes (Prebble & Prebble, 2010:31-32). In order to effectively control tax avoidance, 

consensus in tax law must be reached via legislation or judicial interpretation based on a 

legislative instruction relating to the interpretation approach to follow (Freedman, 2004:339). The 

intention is not to catch taxpayers who are honestly trying to comply with complex tax leg islation, 

but rather to catch at least relatively aggressive tax planning (Prebble & Prebble, 2010:43).  

Although the courts are often responsible for determining whether and how anti-avoidance 

provisions apply, courts can only be expected to “interpret leg islation in a purposive and 

responsible manner when the aim of the legislation is ascertainable” (Krever, 1987:223). 

According to Freedman (2004:333-334) a legislative principle, refined by the constitutional 

legitimacy of judges, will create more scope for the judiciary, revenue authorities and taxpayers 

to “manage any uncertainty within a sensible regulatory framework”.  

Courts have no interpretation guidelines without a cohesive structure and therefore, if the results 

are contrary to what was intended, the legislature is to blame for not being clear and unambiguous 

(Krever, 1987:223). Often when courts decide in favour of taxpayers regarding anti -avoidance 

provisions that failed to make the legislative intention clear, the legislature has to respond with 

supplementary and more complicated anti-avoidance provisions “to bring about the result it 

thought it had already achieved”, rendering it ineffective (Krever , 1987:221). 

2.2.5 Flexibility 

In order to be durable in a changing policy context, a tax system should be flexible and dynamic, 

allowing appropriate and timely response to technological and commercial developments (OECD, 

2014:31). The same economic result can be achieved through various legal structures, of which 

legislative drafters can only anticipate some permutations and therefore, anti-avoidance 

provisions are usually open to many interpretation possibilities (Krever, 1987:220). 
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Although it is impossible to address every permutation of tax avoidance, legislative permission 

could be given to the courts to develop an anti-avoidance approach based on a broader statutory 

interpretation (Freedman, 2004:352). Although extensive anti-avoidance provisions will make 

dividend stripping much more diff icult to achieve, the tax advantages thereof will inevitably still 

motivate schemes that explore the edges of the anti-avoidance provisions (Krever, 1987:235).  

Precise rules alone are not flexible enough in complex and dynamic domains, such as tax law. 

The stakes are high enough to invest in legal advice to find loopholes in the tax law and continuous 

economic change results in compliant non-compliance that is diff icult to predict (Braithwaite, 

2003:74). More detailed anti-avoidance provisions could enhance legitimacy and certainty, but it 

will also result in less flexibility and creative compliance, which will effectively lead to more 

litigation and once again uncertainty (Freedman, 2004:353).  

2.3 AN APPROPRIATE BENCHMARK FOR AN ANTI-AVOIDANCE APPROACH 

In order to achieve an optimal anti-avoidance approach, certain trade-offs between the different 

fundamental principles of taxation might be required (Davis Tax Committee, 2018:70). There 

seems to be no perfect one-size-fits-all approach to tax avoidance through dividend stripping and 

a trade-off between some of the fundamental principles of an effective anti-avoidance approach 

seems to be unavoidable. The rule of law is only one yardstick and, in the case of interference 

with other goals, a breach or sacrif ice thereof may be “the lesser of two evils” and for the common 

good (Prebble & Prebble, 2010:40). 

To a certain extent, the fundamental principles of taxation constitute guidelines for and represent 

values of a sound anti-avoidance approach. However, it is not as easy as stating that it is the 

absolute norm and benchmark and that an anti-avoidance approach should adhere to all the 

fundamental principles of taxation in order to be effective, as such a statement is very diff icult to 

support academically. Tax law inevitably allows circumvention to some extent and tax avoidance 

exploits adherence to the formality thereof, ambushing the fundamental principles while 

pretending to honour them (Prebble & Prebble, 2010:43-45). Therefore, although the fundamental 

principles of taxation are not inappropriate to consider, it does not seem to be the ultimate norm 

and benchmark for an effective approach to tax avoidance through dividend stripping.  

The question as to what will then constitute an appropriate benchmark for an effective approach 

to tax avoidance through dividend stripping is not an easy one and there seems to be no readily 

apparent remedy. What complicates this even more is that the effectiveness criteria for the 

general anti-avoidance provisions are almost the exact opposite to the effectiveness criteria for 

specific tax rules (Prebble & Prebble, 2010:38). However, an optimal balance between rules (ex 
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ante approach) and standards (ex post approach) could result in the effective prevention of tax 

avoidance (Weisbach, 2002:90). 

Many common law countries with complex business domains that see-saw between specific rules 

and general principles often end up with “the worst of both worlds” (Braithwaite, 2003:72 -73). 

Freedman (2004:346) made the following statement about specific tax rules: “It is not as though 

we have achieved certainty now with our detailed rules and it is hard to point to any jurisdiction 

which has done so”. According to Kujinga (2014:429) controversial and uncertain indicators of 

impermissible tax avoidance, the big role of the judiciary and taxpayer aggression are some of 

the inherent weaknesses of general anti-avoidance provisions limiting the effectiveness thereof. 

Although specific anti-avoidance rules contribute to certainty, “certainty is the wrong test” and the 

tax law should rather give more direction to taxpayers through general anti-avoidance provisions 

as a framework for managing the inherent uncertainty in any tax system (Freedman, 2004:332). 

There are instances in which certainty should not be the ultimate objective as it may be “elusive 

or even undesirable” (Freedman, 2004:333). Detailed rules dealing with specific tax avoidance 

transactions cannot combat unpredictable and more creative tax avoidance transactions and 

therefore, there is a need for general anti-avoidance provisions, in addition to specific anti-

avoidance rules (Prebble & Prebble, 2010:25). The mechanical nature of specific anti -avoidance 

rules makes it restrictive, complex and unable to cater for every possible scenario that might arise 

(Davis Tax Committee, 2018:55). 

A more effective approach to tax avoidance can be achieved by binding general anti-avoidance 

provisions as an overarching principle and defining a set of specific rules to serve as examples 

of how the general principles will apply in relation to some of the most common and concrete 

commercial transactions in complex areas of tax law (Braithwaite, 2003:78). A mechanism for 

strengthening early disclosure rules can also be useful to give courts more guidance with regards 

to the intention of the taxpayer and to make taxpayers feel more protected. (Freedman, 

2004:349). Furthermore, an Acts Interpretation Act stating that the general principle will be 

binding, while the specific rules will assist with the application thereof, will complement the general 

anti-avoidance provisions and defend the tax systems’ integrity, by instructing courts to give effect 

to the purpose and intention of the tax law (Braithwaite, 2003:79).  

Tax avoidance is a complex and dynamic target and it is very important to strike an optimal 

balance between general anti-avoidance provisions and specific anti-avoidance rules. Therefore, 

tax law must follow a hybrid approach of combining binding general principles and non -binding 

specific rules to achieve more certainty in complex fields of tax law (Braithwaite, 2003:74). A shift 

from trying to set clear lines in the form of detailed and specific rules to a fair and legitimate non -
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arbitrary framework, backed by general principles to be interpreted in a purposive manner, is 

needed (Freedman, 2004:345).  

Although this hybrid approach seems simple, the implementation thereof is quite diff icult. In the 

same way that specific rules clutter and over-complicate the tax law, trying to cover all 

possibilities, general principles can also clutter the tax law by providing for situations that never 

happen (Braithwaite, 2003:80). A hybrid approach to tax avoidance through dividend stripping 

seems to result in the most favourable trade-off between the different fundamental principles of 

taxation. An optimal balance between the specific dividend stripping rules and the general anti-

avoidance provisions, as safety net, seems to be the most appropriate benchmark.  

This chapter addressed the secondary research objective of determining whether the 

fundamental principles of taxation constitute an appropriate benchmark for an approach to tax 

avoidance through dividend stripping, by analysing and evaluating the fundamental principles of 

taxation. The next chapter will analyse and evaluate the specific dividend stripping rules of South 

Africa, New Zealand and Australia as a basis for establishing how South Africa’s specific dividend 

stripping rules compare internationally. 
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CHAPTER 3:  AN INTERNATIONAL COMPARISON OF THE SPECIFIC 

DIVIDEND STRIPPING RULES 

3.1 THE SPECIFIC DIVIDEND STRIPPING RULES OF SOUTH AFRICA 

Dividend stripping schemes in South Africa “involve millions of Rands” and could potentially erode 

the tax base (National Treasury, 2019a:4). As predicted by the Minister of Finance in the 2019 

Budget speech, the 2019 Draft Taxation Laws Amendment Bill once again broadened the scope 

of the anti-dividend stripping rules to address abusive tax avoidance schemes involving dividend 

stripping (Warneke, 2019). According to the National Treasury (2019a:4) the latest dividend 

stripping schemes involve the distribution of substantial dividends by target companies to 

shareholder companies, combined with issuing target company shares to third parties. The 

shareholder companies’ effective interests are diluted as a result of these schemes, but the 

dilution does not involve an actual disposal to trigger the anti-dividend stripping rules (National 

Treasury, 2020:11). Therefore, the latest amendments extended the anti-dividend stripping rules 

to apply not only to actual disposals, but also to deemed disposals (National Treasury, 2020:11). 

Some significant concerns regarding the current anti-dividend stripping rules in South Africa as 

well as the latest amendments exist. These concerns, together with the motivation of the topic’s 

actuality in Chapter 1, serve as justif ication for the evaluation and international comparison of 

South Africa’s anti-dividend stripping regime. Following the initial draft amendments, EY raised 

that the anti-dividend stripping rules will potentially apply to any share issue accompanied by large 

dividends, irrespective of whether a commercial reason exists or not (EY Global, 2019) . According 

to PricewaterhouseCoopers (hereafter PwC) the smallest share issue will reduce an existing 

shareholder’s effective interest and could potentially trigger the anti-dividend stripping rules even 

without a link to dividends or change in control (PwC South Africa, 2020:6). Therefore, the 2019 

amendments relating to share issues apply too broadly. 

These amendments were enacted in 2020 and will be deemed to have come into effect 

retrospectively on 20 February 2019 (National Treasury, 2020:13). I t is however not clear whether 

transactions concluded, but not yet effective, before 20 February 2019 fall within the scope of the 

latest anti-dividend stripping rules (EY Global, 2019). Furthermore, there is no clear tax cost 

adjustment for the shareholder company or special disbursement for BEE schemes and the 

determination of the reduction in effective interest remains uncertain (EY Global, 2019). 

Section 22B and paragraph 43A of the Eighth Schedule to the Income Tax Act, the so-called 

specific anti-dividend stripping rules, treat pre-sale dividends as income for shares held as trading 

stock, or as proceeds for shares held as capital assets. Without these specific anti-dividend 



 

25 

stripping rules, no dividends tax, normal tax or capital gains tax would be payable in respect of a 

dividend stripping transaction, effectively stripping the value of shares and eroding its tax base 

(Warneke, 2019). Paragraph 19 of the Eighth Schedule to the Income Tax Act, subject 

to paragraph 43A of the Eighth Schedule to the Income Tax Act, further deals with dividend 

stripping transactions in order to limit artif icial losses on the disposal of certain shares that 

economically recovers the base cost of the shares through sale proceeds and pre-acquisition 

dividends. 

Where a company held a qualifying interest in another company during the 18 months before 

disposing of the shares in terms of a non-deferral transaction, the amount of any tax-exempt 

dividend received by or accrued to that company will, to the extent that it constitutes an 

extraordinary dividend, be taxable in the year of assessment of the disposal. The amount of any 

extraordinary exempt dividend will be included in the income of the company, if the company held 

the shares as trading stock in accordance with section 22B(2) of the Income Tax Act. The amount 

of any extraordinary exempt dividend will be taken into account as part of the company’s proceeds 

from the disposal, if the company held the shares as capital assets in accordance with paragraph 

43A(2) of the Eight Schedule to the Income Tax Act. Section 22B(1) of the Income Tax Act and 

paragraph 43A(1) of the Eighth Schedule to the Income Tax Act further defines and clarif ies an 

exempt dividend, an extraordinary dividend and a qualifying interest.  

An exempt dividend is any dividend or foreign dividend to the extent that it is not subject to any 

dividends tax and exempt from normal tax. In relation to a preference share, an extraordinary 

dividend is the amount of any dividend received or accrued, exceeding the amount that would 

have accrued if determined by applying an interest rate of 15% per annum to the consideration 

for which the share was issued for the period in respect of which the dividend was received or 

accrued. In relation to any other share, an extraordinary dividend is the amount of any dividend 

received or accrued within 18 months before the disposal of the share or in respect, by reason or 

in consequence of the disposal, as exceeds 15% of the higher of either the market value of the 

share at the beginning of the 18 months or the market value of the share at the disposal date.  

A qualifying interest held by a company in another unlisted company, alone or together with any 

connected persons, will require at least 50%, or at least 20% if no other person holds the majority, 

of the equity shares or voting rights in that other company. A qualifying interest held by a company 

in another listed company, alone or together with any connected persons, will require at least 10% 

of the equity shares or voting rights in that other company. An element of control by the company 

receiving the exempt dividends is therefore required (Tredoux, 2018:313). 
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Section 22B(3) and paragraph 43A(3) of the Eighth Schedule to the Income Tax Act apply where 

a company disposes of shares in terms of a non-deferral transaction within 18 months after 

acquiring those shares in terms of a deferral transaction, other than an unbundling transaction. 

Furthermore, an exempt dividend was received or accrued within 18 months before the disposal 

of the shares in terms of the non-deferral transaction. An exempt dividend received by or accrued 

to the company’s connected person that disposed of the shares in terms of the deferral 

transaction, will be treated as a dividend received by or accrued to the company in respect of the 

shares within the period during which it was held. Where the company acquired the new shares 

by virtue of holding old shares that were disposed of in terms of the deferral transaction, an 

exempt dividend received by or accrued to the company in respect of the old shares, other than 

a dividend consisting of new shares, will be treated as a dividend received by or accrued to the 

company in respect of the new shares.  

As mentioned earlier, the latest amendments to the anti-dividend stripping rules extended its 

application to also cater for the notional disposal of a percentage of shares equal to the 

percentage by which the existing shareholder’s effective interest reduced immediately after 

issuing new shares to the incoming shareholder (Warneke, 2019). A shareholder company will 

be deemed to have disposed of a percentage of its equity shares in the target company, equal to 

the percentage by which the effective interest decreased, immediately after the issuance of new 

shares (National Treasury, 2020:12). 

This deemed disposal will apply solely for purposes of the anti-dividend stripping rules and more 

clarity regarding the application thereof was provided in the 2019 Explanatory Memorandum on 

the Taxation Laws Amendment Bill. For the purposes of determining whether the shareholder 

company’s effective interest in the equity shares of the target company decreased as a result of 

issuing new shares, any new shares that are convertible to equity shares will be deemed to be 

equity shares (National Treasury, 2020:12). 

To prevent the same dividend from being subject to double taxation on both a deemed and actual 

disposal, where a company actually disposes of a share, any extraordinary dividend will only be 

treated as income or a capital gain to the extent that it has not previously been treated as such 

by virtue of a deemed disposal (National Treasury, 2020:12). Furthermore, in specie distributions 

in terms of resident companies’ unbundling and liquidation transactions will be disregarded, as 

these transactions transfer assets to shareholder companies by way of extraordinary dividends 

and the tax on unrealised gains will be collected in the future (National Treasury, 2020:12). 

PwC acknowledges the diff iculty of drafting anti-dividend stripping rules that differentiate between 

shares issued for commercial reasons and shares issued to avoid tax, but purely deeming a share 
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issuance to give rise to a disposal will result in the anti-dividend stripping rules being applied too 

broadly (PwC South Africa, 2020:6). Some limitation is therefore necessary. This limitation can 

be achieved by inserting requirements for a link to dividends and a change in control before a 

deemed disposal is triggered or by inserting a de minimis rule in order to prevent a deemed 

disposal from being triggered if the dilution of the effective interest is insignificant (PwC South 

Africa, 2020:6). 

In terms of paragraph 19(1)(a) of the Eighth Schedule to the Income Tax Act, a person disposing 

of shares as a result of the acquisition of the shares by the company or as part of the liquidation, 

winding-up or deregistration of the company, must disregard so much of any resulting capital loss 

as does not exceed any exempt dividends received or accrued in respect of the shares within 18 

months before or as part of the disposal. Under any other circumstances, a person disposing of 

shares must disregard so much of any resulting capital loss as does not exceed any extraordinary 

exempt dividends received or accrued in respect of the shares within 18 months before or as part 

of the disposal in terms of paragraph 19(1)(b) of the Eighth Schedule to the Income Tax Act. 

Paragraphs 19(3)(b) and 19(3)(c) of the Eighth Schedule to the Income Tax Act further defines 

and clarif ies an exempt dividend and an extraordinary exempt dividend. An exempt dividend is 

any dividend or foreign dividend to the extent that it is not subject to any dividends tax and exempt 

from normal tax. So much of the aggregate of any exempt dividends exceeding 15% of the 

proceeds received or accrued from the disposal, will constitute an extraordinary exempt dividend. 

The monetary limit on the disallowed capital loss cancels the effect of the capital gains tax that 

would have been payable upon disposal in the absence of dividend stripping (Tredoux, 2018:318). 

Listed shares usually have dividend yields of less than 3% per year and therefore, the 15% limit 

prevents paragraph 19 of the Eighth Schedule to the Income Tax Act from being triggered by 

dividend distributions in the ordinary course of business (SARS, 2020:763).  

The fact that paragraph 19(1)(a) and paragraph 19(1)(b) of the Eighth Schedule to the Income 

Tax Act apply to any person disposing of shares may unintentionally affect legitimate transactions 

in the ordinary course of business and it will enhance horizontal equity if taxpayers are subject to 

comparable anti-dividend stripping rules, whether creating artif icial losses or reducing dividends 

tax or capital gains tax liabilities (Tredoux, 2018:414-415). Additional protection for share buy-

backs in the context of paragraph 19(1)(a) is appropriate, but limiting paragraph 19(1)(b) to only 

apply to disposals by any person with a qualifying interest in the company could reduce the risk 

of affecting legitimate transactions (Tredoux, 2018:414-415). It will also enhance the alignment 

between paragraph 19 of the Eighth Schedule to the Income Tax Act and section 22B and 

paragraph 43A of the Eighth Schedule to the Income Tax Act. 
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In terms of paragraph 19(3)(a) of the Eighth Schedule to the Income Tax Act the period of 18 

months does not include any days during which the person disposing of the shares has an option 

to sell, is under a contractual obligation to sell or has made a short sale of essentially similar 

financial instruments, is the grantor of an option to buy essentially similar financial instruments or 

has otherwise diminished any risk of loss by holding one or more contrary positions with respect 

to essentially similar financial instruments. These exclusions are impractical and challenging in 

the light of how quickly shares are traded and the interpretation thereof could cre ate further 

diff iculties (Tredoux, 2018:318). 

The tainted period is therefore effectively extended for periods during which the seller is not at 

risk. It makes the purchasing of shares, with dividend stripping and the engineering of a capital 

loss in mind, very expensive by way of interest on borrowings to buy the shares or the declining 

value of the shares (SARS, 2020:763). These exclusions unnecessarily complicate the 

determination of the 18-month period and are also not aligned with the timing rules in section 22B 

and paragraph 43A of the Eighth Schedule to the Income Tax Act, which were amended in 2017 

to no longer allow any exclusions from the 18-month period (Tredoux, 2018:415). It would promote 

certainty if the timing rules in the various anti-dividend stripping rules can be aligned (Tredoux, 

2018:318-319). 

Furthermore, section 223 of the Tax Administration Act imposes an understatement penalty if no 

reasonable grounds exist for tax positions taken. The percentage of the penalty can range from 

0% to 75%, depending on the facts and circumstances. If it is a standard case, a 50% penalty will 

apply. However, if it is an obstructive or repeat case, a 75% penalty will be imposed. Voluntary 

disclosure before notif ication of a tax audit can reduce the penalty to 0%, while voluntary 

disclosure after notification of a tax audit will result in a reduced penalty of 25%. Understatement 

penalties are only imposed on understated tax and not on penalties and interest (SARS, 2018:80). 

Although legitimate and commercial reasons for the distribution of large dividends may exist, the 

borrowing of money to pay dividends “tend to indicate an ulterior motive” and therefore, the 

funding of the dividend by the seller is an appropriate criterion for the application of the anti -

dividend stripping rules (PwC South Africa, 2020:6). In Commissioner for Inland Revenue v 

Nemojim (Pty) Ltd (1983)2 it was held that a vital difference exists between buying shares in 

 

2  Nemojim (Pty) Ltd was incorporated in 1975 by Mr M.J. Rogers (sole director and benef icial 
shareholder) with the main objective of buying at a discount and selling shares in dormant companies 
with substantial cash reserves available for distribution by way of a dividend, effectively stripping the 
company of its distributable reserves. In ef fect, the transactions earned a profit, because the total 
amount received by way of  dividends and proceeds on the sale of the shares exceeded the original 
outlay. Section 10(1)(k) of  the Income Tax Act however lef t the dividends exempt. The rest of  the 
income earned f rom the sale of  the shares was small in relation to the div idend and large assessed 
losses resulted. 
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companies with dividend stripping in mind and buying shares in companies with the view of 

making a profit upon resale and incidentally receiving any dividends declared in the meanwhile:  

I would further emphasise that in each case the receipt of the dividend was no 
adventitious event. It was something planned by Nemojim to take p lace 
immediately after it had taken transfer of the shares. After transfer Nemojim as sole 
shareholder had the unquestionable power to cause such a dividend to be 
declared. (p. 257) 

The specific anti-dividend stripping rules contained in the Income Tax Act are in line with the 

following statement regarding dividend stripping made in Commissioner for Inland Revenue v 

Nemojim (Pty) Ltd (1983), in which case the dividend was held to be a sine qua non to the 

transaction’s profitability: 

Rogers, acting through the medium of the company, sought out dormant 
companies with substantial cash reserves available for distribution and the modus 
operandi in each case was to cause the company to declare a dividend, distributing 
the total cash reserve as soon as the shares in the company had been transferred 
into the name of Nemojim, and then to resell the shares in the “stripped” company 
- the so-called “shell”. The dividend and the resale price of the shares constituted 
in each case the proceeds of the transaction as a whole. (p. 256-257) 

3.2 THE SPECIFIC DIVIDEND STRIPPING RULES OF NEW ZEALAND 

According to Klynveld Peat Marwick Goerdeler (hereafter KPMG) the incentive for dividend 

stripping in New Zealand lies in converting what should have been taxable dividends into capital, 

as New Zealand has no comprehensive capital gains tax regime (KPMG, 2018).  In terms of 

section CD 1 of the New Zealand Income Tax Act a dividend derived will be taxable as income. 

The New Zealand Income Tax Act contains specific anti-dividend stripping rules in section GB 1. 

Section GB 1(1) of the New Zealand Income Tax Act, regarding dividend stripping transactions, 

applies where a person disposes of shares in a company as part of a tax avoidance arrangement, 

as some or all of the consideration that the person derives from the disposal is in substitution for 

a dividend. In terms of section GB 1(2) of the New Zealand Income Tax Act, an amount derived 

by the person is in substitution for a dividend if it is equivalent to, or a substitute for, a dividend 

that the person would have derived, whether in all likelihood or expected, if it were not for the 

arrangement. Consequently, the amount derived in substitution for a dividend is treated as a 

dividend derived by the person in the income year in which the disposal occurs in terms of section 

GB 1(3) of the New Zealand Income Tax Act. 

On 13 March 2018 a Revenue Alert regarding dividend stripping, a tax planning issue of concern 

to the Inland Revenue, was issued (Inland Revenue, 2018). The Commissioner of Inland Revenue 

issued Revenue Alert 18/01 (“Dividend stripping – some share sales where proceeds are at a 
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high risk of being treated as a dividend for income tax purposes”) to outline the Commissioner’s 

current view on how the tax law should apply to this concerning, significant and emerging tax 

planning issue (Inland Revenue, 2018). 

When shares are sold to an unrelated party, the transaction is generally taxed as a sale of shares, 

either on revenue or on capital account, rather than a dividend. However, when shares are sold 

to a related party, the economic result of the transaction may be that the seller continues to 

substantially own the target company indirectly (Inland Revenue, 2018). According to Inland 

Revenue (2018) the greater the similarity between the pre- and post-sale ownership of the seller, 

the greater the risk of a tax avoidance transaction, irrespective of  whether the target company 

has liquid assets or retained earnings at the time of sale.  

Inland Revenue (2018) has come to the view that, although the sale of shares to related 

companies is likely subject to the anti-avoidance rules, consideration of the objective purposes of 

the arrangements and the test of parliamentary contemplation is required. In terms of Revenue 

Alert 18/01, a restructuring with a genuine commercial or business rationale, such as a minority 

shareholder exiting or unrelated companies amalgamating, is not guarded from tax avoidance 

allegations if the restructuring has more than merely an incidental purpose of avoiding tax. 

(Sullivan, 2018). 

According to Inland Revenue (2018) dividend stripping could arise in situations where the target 

company has no retained earnings at the time of sale or where the purchase price is left owing, 

as well as in cases where the holding company structure is used for the exiting of shareholders 

or the merger of companies and where shareholders did not provide anything for the issue of 

shares, even though subscribed capital is inappropriately created. Shareholders will be assessed 

on the amount of a dividend, if the Commissioner considers either the sale proceeds, the debt 

repayments or any other value transferred, to substantially constitute a dividend (Inland Revenue, 

2018).  

According to Marr and Bowman (2014) taxpayers subject to reconstruction will be liable for the 

difference between the correct tax position and the filed tax position, referred to as the tax 

shortfall, as well as penalties and use of money interest calculated thereon. Taxpayers entering 

into dividend stripping transactions could face late payment penalties, use of money interest and 

shortfall penalties, which could be reduced if voluntary disclosure is made (Inland Revenue, 

2018). 

The Commissioner’s current view on dividend stripping arrangements is based on the Beacham 

v Commissioner of Inland Revenue (2014) case. The Commissioner’s view is that where shares 
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in a target company are sold to another company in which the seller also has a significant 

ownership interest, section BG 1 or section GB 1 of the New Zealand Income Tax Act can apply 

across a wider spectrum of circumstances than in the Beacham case (Inland Revenue, 2018). 

In Beacham v Commissioner of Inland Revenue (2014)3, the shareholders treated the transaction 

as a sale of shares in Beacham Holdings to the Beacham Group, but the court held that it was a 

dividend stripping transaction and the shareholders were taxed on the sale proceeds as a 

dividend. Furthermore, the court did not differentiate between the amounts used to pay the 

shareholders’ overdrawn current account and the amounts left owing to the shareholders. 

Disregarding a tax avoidance arrangement might not always sufficiently counteract the tax 

advantage achieved. It might be necessary for the Commissioner to use the power of 

reconstruction to counteract any remaining tax advantage achieved by a tax avoidance 

arrangement. Even though the tax avoidance arrangement is void against the Commissioner for 

income tax purposes, it is not void as between the parties to the arrangement . In Beacham v 

Commissioner of Inland Revenue (2014) it was held that: 

The tax avoidance arrangement had the effect of repaying Dr Beacham’s 
overdrawn account in Beacham Holdings and leaving the balance of the purchase 
price for the appellants’ shares in Beacham Holdings available to be accessed in 
future as a repayment of loan capital (and would not be income under the ITA 
2007). This is self-evidently a case in which the arrangement being void against 
the Commissioner did not remove the tax advantage; and thus, it was open for the 
Commissioner to reconstruct the appellants’ income tax assessments. (par. 24) 

According to Marr and Bowman (2014) the Commissioner’s powers of reconstruction should be 

applied if simply voiding the arrangement does not appropriately counteract the tax advantage. 

The reduction of the Beachams’ liability to Beacham Holdings Ltd transferred value from Beacham 

 

3
  The shareholders of Beacham Holdings Ltd, a husband and wife, operated an overdrawn current 

account with Beacham Holdings Ltd which funded their living expenses. Beacham Holdings Ltd made 
a taxable profit and retained profits, which was available to be declared as a taxable dividend to the 
shareholders. After seeking the advice of a tax consultant, a restructure was implemented. Beacham 
Group Ltd, a shell company, in which the Beachams were directors and 50/50 shareholders, was 
incorporated. The Beachams sold their shares in Beacham Holdings Ltd to Beacham Group Ltd. 
Beacham Group Ltd recorded the cost of the share purchase as an on-demand interest free loan by 
the Beachams to Beacham Group Ltd. Various journal entries were made to effect the crediting of the 
Beachams’ current accounts with Beacham Holdings Ltd, thereby partly repaying the loan granted by 
the Beachams to Beacham Group Ltd. In ef fect, instead of  Beacham Group Ltd repaying the 
Beachams directly, Beacham Group Ltd took over the liability to Beacham Holdings Ltd. The 
Beachams treated the amounts received f rom the sale of  their shares in Beacham Holdings Ltd to 
Beacham Group Ltd as capital in nature and as repayment of  their shareholder current account 
liabilities in Beacham Holdings Ltd and Beacham Group Ltd. The balance of the purchase price for the 
Beachams’ shares in Beacham Holdings Ltd was recorded in Beacham Group Ltd’s f inancial 
statements as a loan repayable to the Beachams by Beacham Group Ltd on demand. This amount 
could be accessed as a repayment of loan capital in the future. The court held that it was a dividend 
stripping transaction and the shareholders were taxed on the sale proceeds as if it  was a dividend. 
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Holdings Ltd to the Beachams and therefore, merely voiding the transaction did not counteract 

the tax advantage obtained as the transaction still took place (Marr & Bowman, 2014). 

A dividend is the transfer of value by a company to a person by virtue of shareholding (Inland 

Revenue, 2018). In terms of section CD 3 of the New Zealand Income Tax Act a transfer of value 

from a company to a person will be a dividend if the cause of  the transfer is a shareholding in the 

company. According to section CD 5(1) and (2) of the New Zealand Income Tax Act a transfer of 

value will occur when the company provides money or money’s worth to a person, including the 

release of a debt. The crediting of a current account transfers value and gives rise to a deemed 

dividend for income tax purposes. 

In Beacham v Commissioner of Inland Revenue (2014) it was held that the concept of a dividend 

for income tax purposes is broader than what normally constitutes a distribution:  

Had the value been transferred directly, that consideration would have been a 
dividend. Axiomatically the arrangement would not have been entered into if the 
appellants were not shareholders. They received the benefit of the considera tion 
for no economic cost. They still own the shares in Beacham Holdings (via Beacham 
Group). As Mr Ebersohn submitted, a person who was not a shareholder would 
not receive a transfer of value on such terms. In conclusion, therefore, I am 
satisfied that it was reasonably open for the Commissioner to form the view that 
the consideration received by the appellants for the sale of their shares in Beacham 
Holdings was “consideration in substitution for a dividend”. (p. 7)  

3.3 THE SPECIFIC DIVIDEND STRIPPING RULES OF AUSTRALIA 

Part IVA of the Australian Income Tax Assessment Act contains specific anti-avoidance rules, 

such as section 177E, directed at tax avoidance arrangements in the form of dividend stripping. 

According to Peadon (2011:51) section l77E of the Australian Income Tax Assessment Act 

achieved its purpose against the “occult art of dividend stripping”. This was however mainly thanks 

to the courts and the active cooperation of the judiciary in achieving the policy goals of the 

legislation (Krever, 1987:220–221). However, section l77E of the Australian Income Tax 

Assessment Act is also criticised for uncertainty surrounding the distinction between the two limbs 

contained therein, as well as a lack of an express requirement for a tax avoidance purpose 

(Peadon, 2011:52). 

The specific dividend stripping rules of Australia remained largely unchanged since its enactment 

in 1981, before which various complex anti-dividend stripping provisions, with varying levels of 

success, were enacted since the early 1970’s (Peadon, 2011:52). Australia adopted an imputation 

system on 1 July 1987, but the incentive of engaging in dividend stripping remained and the tax 

authority responded with a wide range of anti-dividend stripping provisions, without defining 
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dividend stripping and providing the rationale behind “fully taxing distributed profits and  

preferentially taxing capital gains” (Krever, 1987:235). 

With regards to obtaining a tax benefit in terms of the general anti-avoidance provisions, also 

contained in Part IVA of the Australian Income Tax Assessment Act, it might be diff icult to prove 

that, without the scheme, the dividend would reasonably be expected to have been included in  

taxable income. Therefore, the need for separate anti-dividend stripping rules, dealing with 

variations of dividend stripping schemes, in terms of which company profits are distributed tax-

free, was justif ied. Section 177E of the Australian Income Tax Assessment Act provides a self-

contained supplementary code and the specific anti-dividend stripping rules should not be read 

in conjunction with the general anti-avoidance provisions in Part IVA of the Australian Income Tax 

Assessment Act (Fisher, 2013:141). 

Specific anti-avoidance rules, such as section 177E of the Australian Income Tax Assessment 

Act, will prevail over the general anti-avoidance provisions (Fisher, 2013:145). The specific 

dividend stripping rules were however enacted to supplement the general anti -avoidance 

provisions if it is impossible to prove that the shareholders received a tax benefit in terms of 

section 177C of the Australian Income Tax Assessment Act. In the context of dividend stripping, 

it must be proved that, if it were not for the scheme, the shareholders would have included an 

amount in their taxable income because the company paid a dividend, but it might have however 

also been reasonable for the company to retain the profits (Peadon, 2011:58). 

Unlike the general anti-avoidance provisions, the specific dividend stripping rules are not 

dependent on the subjective or objective purpose of the taxpayer or the scheme (Fisher, 

2013:141). Section 177E(1) of the Australian Income Tax Assessment Act consists of the so-

called two limbs. The first limb will apply if any property of the company is disposed of as a result 

of a scheme, by way of or in the nature of dividend stripping. The second limb will apply if any 

property of the company is disposed of as a result of a scheme, with substantially the same effect 

as a scheme by way of or in the nature of dividend stripping. 

According to Fisher (2013:142) the second limb in section 177E(1) provides a very wide scope 

for the identif ication of dividend stripping scheme variations, circumventing the first limb in section 

177E(1) or the general anti-avoidance provisions, but still effectively placing company profits in 

the hands of shareholders tax-free, in substitution for taxable dividends. This broad approach was 

specifically taken because legislation drafters cannot anticipate all possible schemes that may be 

designed to produce substantially the same outcome as a dividend stripping scheme (Fisher, 

2013:154). 
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Although an objective dominant tax avoidance purpose test from the taxpayer’s perspective could 

determine the nature of a dividend stripping scheme for the first limb in section 177E(1 ), the 

second limb in section 177E(1) requires a results or outcome based test (Fisher, 2013:154). The 

two limbs in section 177E(1) of the Australian Income Tax Assessment Act are separate and 

distinct alternative tests and an arrangement will either be a scheme, by way of or in the nature 

of dividend stripping, or a scheme, with substantially the same effect as a scheme by way of or in 

the nature of dividend stripping (Fisher, 2013:154). 

The specific dividend stripping rules extend the operation of the general anti-avoidance provisions 

in Part IVA of the Australian Income Tax Assessment Act. When the requirements of section 177E 

of the Australian Income Tax Assessment Act are satisfied, the outcomes of the general anti-

avoidance provisions in Part IVA of the Australian Income Tax Assessment Act will apply to the 

scheme. This will result in the cancellation of the tax benefit and other compensating amendments 

in terms of section 177F and section 177G of the Australian Income Tax Assessment Act. This is 

aligned with the judicial view that a tax avoidance purpose distinguishes a dividend stripping 

scheme from a mere re-organisation (Fisher, 2013:150). 

Part IVA of the Australian Income Tax Assessment Act will apply to a scheme involving the 

disposal of property, that wholly or partly and in the opinion of the Commissioner, represents a 

distribution of profits (the notional amount), if the company paid out a dividend equal to this 

nominal amount immediately before entering into the scheme. This notional amount would have 

been included or would reasonably be expected to have been included in the taxable income of 

the taxpayer by virtue of the dividend paid. For the purpose of section 177F of the Australian 

Income Tax Assessment Act, the taxpayer will be deemed to have obtained a tax benefit in terms 

of the scheme, being the notional amount not included in the taxable income of the taxpayer. 

Section 177E(2) of the Australian Income Tax Assessment Act broadly defines a disposal to 

include the payment of dividends by the company, the granting of a loan by the company (whether 

or not intended or likely to be repaid), a bailment of property by the company and any transaction 

having the direct or indirect effect of diminishing the value of any company property. Property is 

also broadly defined in terms of section 177E(3) of the Australian Income Tax Assessment Act to 

include any estate, interest, right or power, whether at law or in equity, in or over property.  

The Commissioner may include all or part of the notional amount in the taxpayer's taxable income 

and impose penalties and interest. The Commissioner can impose a maximum penalty of 50% of 

the principal tax in issue, together with interest on unpaid amounts. However, if the taxpayer can 

prove that it has a reasonably arguable position, the maximum penalty is 25% of the principal tax 

in issue, together with interest on unpaid amounts. 
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According to Vincent (cited by Peadon, 2011:63) transactions treated as dividend stripping by 

Australian courts have the following common characteristics: the acquisition of target company 

shares from existing shareholders or the target company, the payment of dividends or liquidation 

distributions to the purchaser from target company profits, the purchaser claiming not to be 

subject to income tax and the shareholders receiving a capital amount not substantially less than 

the profits distributed. The absence of clear guidelines in tax legislation, together with the 

increasing complexity and volume of tax legislation often make it very d iff icult for courts to 

establish the legislation’s real purpose and intention (Peadon, 2011:55). 

However, the introduction of section 15AA of the Acts Interpretation Act 1901 confirmed that the 

purposive approach is preferred over the literal approach, while section 15AB of the Acts 

Interpretation Act 1901 provided explanatory material for consideration in determining the 

legislative purpose, if uncertainty arises. After considering the detailed analysis of the explanatory 

materials in the Consolidated Press Holdings and Lawrence cases, Peadon (2011:72) 

emphasises the significance of the courts’ purposive approach in the success of section 177E of 

the Australian Income Tax Assessment Act. 

Section 177E of the Australian Income Tax Assessment Act underwent judicial interpretation 

according to the purposive approach, giving effect to the purpose of the provision, in the High 

Court in Federal Commissioner of Taxation v Consolidated Press Holdings Limited  (2001) and 

the Full Federal Court in Lawrence v Federal Commissioner of Taxation (2009). Two broad 

principles can be drawn from these respective cases: section 177E does not apply in the absence 

of a sole or dominant tax avoidance purpose and section 177E does apply to schemes that do 

not have the characteristics of a dividend stripping scheme if the effect thereof is the same as 

dividend stripping (Peadon, 2011:53). 

The High Court agreed in Federal Commissioner of Taxation v Consolidated Press Holdings 

Limited (2001)4 that a party to a scheme must have a tax avoidance purpose for the scheme to 

fall within the second limb in section 177E(1) of the Australian Income Tax Assessment Act: 

 

4  The schemes to which the Commissioner applied section 177E of  the Australian Income Tax 
Assessment Act involved a series of  complex corporate restructurings in 1989 and 1990, relating to 
two wholly owned subsidiaries incorporated in the United Kingdom of two companies f rom the same 
group incorporated in Australia. The schemes were undertaken to avoid United Kingdom tax on 
passive income earned f rom the assets of the United Kingdom companies. Although Australia gave 
credit for the United Kingdom company tax, the Australian holding company received no f ranking 
credits on tax paid in the United Kingdom. This af fected the ability to pay f ranked dividends out of 
income received from the companies in the United Kingdom. In order to overcome this problem, the 
United Kingdom companies' assets were ef fectively transferred to two companies incorporated in 
Bermuda. The two Australian shareholders transferred the shares in the United Kingdom companies 
to one of  the Bermudan companies in exchange for shares in the Bermudan company. The United 
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What the second limb was aimed at was a scheme that would be within the first 
limb except for the fact that the distribution by the target company was not by way 
of a dividend or deemed dividend. Dividend stripping does not lose its connotation 
of tax avoidance purpose. That a scheme may have substantially the effect of a 
scheme by way of or in the nature of dividend stripping even though some means 
other than a dividend or deemed dividend is employed to make the distribution. 
(par. 140) 

The High Court in Federal Commissioner of Taxation v Consolidated Press Holdings Limited 

(2001) further concluded that notions of tax avoidance are inevitably attached to dividend stripping 

in section 177E(1) of the Australian Income Tax Assessment Act: 

If dividend stripping scheme were a term of art with a defined or definable literal 
meaning that could be identified separately from the context in which it appears, 
then it might be possible to construe and apply section 177E uninfluenced by 
notions of tax avoidance. But the expression does not have such a meaning. In 
framing section 177E, the legislature has adopted the language of tax avoidance, 
and it has placed section 177E in Part IVA, for a reason related to the necessity to 
supplement, in a particular respect, the general anti-avoidance provision. This is 
not an example of a statutory provision in respect of which a purposive construction 
is merely an available choice; such a construction is necessary. (par. 132) 

The Full Federal Court in Lawrence v Federal Commissioner of Taxation (2009)5 held that: 

 

Kingdom companies declared dividends, but before the payment of  the dividends, the directors 
resolved to place the United Kingdom companies into liquidation. The liquidators assigned debts owed 
to the United Kingdom companies by related companies in Singapore to the Bermudan companies in 
order to satisfy the debts owed by the United Kingdom companies to the Bermudan companies in 
relation to the declaration of dividends. The United Kingdom companies’ assets were distributed to the 
Bermudan companies in specie. The Australian companies showed net taxable capital gains. 
According to the Commissioner, the arrangements fell within the first limb or alternat ively the second 
limb of section 177E of the Australian Income Tax Assessment Act and the Australian companies were 
taxed on the declared dividends in terms of section 177F of the Australian Income Tax Assessment 
Act. The taxpayers objected to the assessment and appealed to the Federal Court f rom the 
disallowance of those objections. 

5  The taxpayer entered into two equally complex arrangements with the same characteristics. The 
taxpayer was the sole shareholder of a target company with significant undistributed profits. The 
taxpayer also held all the issued A-class shares in a second company as the trustee of a discretionary 
trust, of which the taxpayer was also a beneficiary. The second company issued B-class shares with 
a nominal value to the target company. After partially paying for the B-class shares, the target company 
delivered a further promissory note on each B-class share for the remainder. The value of all B-class 
shares approximated the undistributed profits of the target company. A-class shareholders and B-class 
shareholders had equal rights to participate in a return of  capital in a winding up. However, the 
shareholders in the second company, including the target company, changed the second company's 
constitution and limited the B-class shareholders' right to a return of  capital in a winding up to the 
amount paid, effectively reducing the value of the B-class shares and increasing the value of the A-
class shares. The target company recorded it as an extraordinary loss and reduced its undistributed 
prof its, while the second company advanced a loan to the trustee. The ef fect was to reduce the amount 
of  undistributed profits in the target company and to increase the value of  the A-class shares in the 
second company which was ef fectively held by the taxpayer. The Commissioner assessed the 
taxpayer on the reduction of the undistributed profits in the target company, on the basis that the 
scheme fell within either the f irst or the second limb in section l77E of the Australian Income Tax 
Assessment Act. 
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The first limb is concerned with schemes which are by way of or in the nature of 
dividend stripping; the second limb is concerned with other schemes, that is, 
schemes that are not by way of or in the nature of dividend stripping but which are 
schemes having substantially the same effect. A scheme falling within the second 
limb may not, as in this case, fall within the first limb. On the other hand, a scheme 
falling within the first limb will never fall within the second limb (par.  52). 

3.4 AN INTERNATIONAL COMPARISON OF THE SPECIFIC DIVIDEND STRIPPING 

RULES 

3.4.1 Introduction 

The contrasting tax treatments of dividends and proceeds upon disposal create an incentive for 

companies and shareholders to engage in dividend stripping, effectively converting taxable 

income to exempt income or income taxable at a lower rate. Although the exact incentive to 

engage in dividend stripping might differ, South Africa, New Zealand and Australia experience the 

same frustrations caused by dividend stripping. 

Although tax avoidance schemes in the form of dividend stripping have similar characteristics, it 

is extremely challenging to precisely define the concept legislatively and to design specific anti-

dividend stripping rules to capture only the correct transactions (Tredoux, 2018:116). The term 

dividend stripping is not defined in the South African Income Tax Act, the New Zealand Income 

Tax Act or the Australian Income Tax Assessment Act. 

South Africa’s approach to tax avoidance through dividend stripping includes two sets of specific 

dividend stripping rules i.e. section 22B of the Income Tax Act and paragraph 43A of the Eighth 

Schedule to the Income Tax Act, concerning the conversion of pre-sale dividends, and paragraph 

19 of the Eighth Schedule to the Income Tax Act, concerning the limitation of artif icial losses upon 

disposal. The New Zealand Income Tax Act contains specific dividend stripping rules in section 

GB1, while the Australian Income Tax Assessment Act contains specific dividend stripping rules 

in section l77E. South Africa’s specific dividend stripping rules differentiates between income and 

capital, whereas New Zealand has no comprehensive capital gains tax regime and Australia 

follows the same general approach for both income and capital. 

3.4.2 International comparison of the specific dividend stripping rules 

South Africa’s anti-dividend stripping rules are very specific, detailed and focused on preventing 

specific transactions (Tredoux, 2018:412). The anti-dividend stripping rules of New Zealand and 

Australia are however not as detailed and prescriptive with regards to specific timing rules and 

thresholds. New Zealand’s anti-dividend stripping rules are more principle-based, whereas 

Australia’s anti-dividend stripping rules are more outcome-based. The courts in New Zealand and 
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Australia also seem to play a much bigger role to give effect to the intention of the tax law than in 

South Africa. The anti-dividend stripping rules in all three jurisdictions however depend on the 

facts and circumstances surrounding each specific transaction. 

Essentially, in South Africa the amount of any extraordinary exempt dividend received by or 

accrued to a company with a qualifying interest is included in the company’s income, if the shares 

were held as trading stock, or taken into account as the company’s proceeds from a disposal, if 

the shares were held as capital assets, in the year of disposal. In New Zealand, when a taxpayer 

disposes of shares in a company as part of a tax avoidance arrangement and  some or all of the 

consideration derived is in substitution for a dividend, the amount derived in substitution for a 

dividend is treated as a dividend derived by the taxpayer in the income year of disposal. The 

Australian anti-dividend stripping rules will apply if any company property is disposed of as part 

of a scheme by way of or in the nature of dividend stripping, i.e. the so-called first limb, or a 

scheme having substantially the effect of such a scheme, i.e. the so-called second limb. The 

outcomes of the Australian general anti-avoidance provisions will apply, and the taxpayer will be 

deemed to have obtained a tax benefit, namely the notional amount not included in the taxpayer’s 

taxable income.  

South Africa’s anti-dividend stripping rules entail very detailed and prescriptive timing rules and 

thresholds for determining what constitutes a qualifying interest and an extraordinary dividend, 

depending on the relevant facts and circumstances. Unlike the positions in New Zealand and 

Australia, South Africa does not allow the Commissioner a discretion to decide whether a 

transaction constitutes dividend stripping or not, as the transaction is taxed in a specific manner 

if certain requirements are met. The anti-dividend stripping rules of New Zealand relies on the 

parliamentary contemplation test to determine the objective purpose of the arrangement. The 

Australian anti-dividend stripping rules are not dependent on the subjective or objective purpose 

of the taxpayer or the scheme and the Commissioner has extensive discretion to apply the general 

anti-avoidance provisions to a scheme by way of or in the nature of dividend stripping or a scheme 

having substantially the effect of such a scheme. As a result, equity towards taxpayers is not 

always achieved. Although Australia’s anti-dividend stripping rules are silent towards a tax 

avoidance purpose, a dominant tax avoidance purpose is required. This indicates the limiting  

effect of incorporating the general anti-avoidance provisions with the specific dividend stripping 

rules, as compliance with the further requirements of the general anti-avoidance provisions 

creates big obstacles in the fight against dividend stripping (Tredoux, 2018:117). 

The anti-dividend stripping rules of South Africa specifically cater for non-deferral transactions to 

avoid affecting legitimate corporate re-organisations, in line with the statement made by Tredoux 

(2018:115) that transactions targeted should be confined to tax avoidance transactions. A 
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restructuring with a legitimate commercial reason is however, not necessarily guarded from tax 

avoidance allegations in New Zealand if any tax avoidance purpose is more than merely 

incidental, whereas in Australia, a dominant tax avoidance purpose will be the deciding factor. 

South Africa’s specific anti-dividend stripping rules were recently extended to also cater for the 

notional or deemed disposal of a percentage of shares equal to the percentage by wh ich the 

existing shareholder’s effective interest reduced immediately after issuing new shares to the 

incoming shareholder. This seems to be in line with international norm. In New Zealand, a tax 

avoidance arrangement in the form of dividend stripping may also arise where shareholders did 

not provide any compensation or consideration for the issue of shares, inappropriately creating 

subscribed capital. Correspondingly, Australia treats any transaction with the direct or indirect 

effect of diminishing the value of any company property as a disposal.  

Understatement penalties, ranging from 0% to 75%, are imposed on the understated tax only in 

South Africa if no reasonable grounds exist for tax positions taken. In New Zealand taxpayers will 

be liable for penalties on the tax shortfall, as well as use of money interest calculated thereon. As 

in South Africa, voluntary disclosure can result in a reduced penalty percentage. In Australia the 

Commissioner may impose penalties ranging between 25% and 50% of the principal tax in issue, 

as well as interest on unpaid amounts. 

3.4.3 Conclusion 

Despite being policy-driven and country-specific, the anti-dividend stripping rules of South Africa, 

New Zealand and Australia share various elements. Each has its own flaws and successes.  The 

fact that South Africa’s specific anti-dividend stripping rules differ from the anti-dividend stripping 

rules followed by New Zealand and Australia does not automatically render South Africa’s 

approach inappropriate.  

Although complex, South Africa’s specific anti-dividend stripping rules create greater certainty for 

taxpayers and maximum tax base protection for the SARS, both from dividend stripping that 

converts pre-sale dividends into income or capital and dividend stripping that creates artif icial 

capital losses (Tredoux, 2018:412). Furthermore, many shortcomings of the specific anti-dividend 

stripping rules have already been addressed by the regular amendments since its introduction in 

2009.  

However, it was determined in Chapter 2 that certainty is not necessarily the correct test, although 

taxpayers can benefit f rom it. The mechanical nature of the detailed and prescriptive timing rules 

and thresholds contained in South Africa’s specific anti-dividend stripping rules makes it restrictive 

and complex. It is clear from the analysis above that South Africa attempts to cater for every 
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possible scenario that might arise with its two sets of specific anti-dividend stripping rules. South 

Africa does not allow the Commissioner some discretion as to whether  a transaction constitutes 

dividend stripping or not. The wave of amendments, since the introduction of the specific anti-

dividend stripping rules, is however an indication that South Africa has not been successful in 

combatting unpredictable and creative dividend stripping transactions. 

Despite the necessary and fundamental shift from trying to set clear lines through detailed rules, 

there are also other areas for improving South Africa’s specific anti-dividend stripping rules. 

Additional protection in a share buy-back context is appropriate, as the anti-dividend stripping 

rules were specifically amended to address tax avoidance schemes and transactions involving 

share buy-backs. However, the broad application thereof can potentially be limited not to affect 

legitimate transactions. This can be achieved by inserting a de minimis rule in order to prevent a 

deemed disposal if the dilution of the effective interest is insignificant. Furthermore, the broad 

application can also be limited by inserting a requirement for a link to dividends or a requirement 

for a change in control.  

Additional protection for share buy-backs in the context of liquidation, winding-up or deregistration 

is appropriate. However, limiting it to disposals by a taxpayer with a qualifying in terest in any other 

circumstances will better align the two sets of specific anti-dividend stripping rules and enhance 

equity. The exclusions from the 18-month period in the context of limiting artif icial losses upon 

disposal are unnecessarily complicated and not aligned with the timing rules regarding the 

conversion of pre-sale dividends to income or capital. Aligning the timing rules in the two sets of 

specific anti-dividend stripping rules would further promote equity. 

This chapter addressed the secondary research objective of establishing how South Africa’s 

specific dividend stripping rules compare internationally, by analysing and evaluating the specific 

dividend stripping rules of South Africa, New Zealand and Australia for similarities and differences. 

The next chapter will analyse and evaluate the general anti-avoidance provisions of South Africa, 

New Zealand and Australia as a basis for establishing how South Africa’s general anti-avoidance 

provisions compare internationally. 

  



 

41 

CHAPTER 4:  AN INTERNATIONAL COMPARISON OF THE GENERAL 

ANTI-AVOIDANCE PROVISIONS 

4.1 THE GENERAL ANTI-AVOIDANCE PROVISIONS OF SOUTH AFRICA 

South Africa’s current general anti-avoidance provisions are much more detailed and 

comprehensive in nature when compared to section 90 and section 103(1) of the Income Tax Act, 

its predecessors (Kujinga, 2013:104). Sections 80A to 80L in Part IIA of the Income Tax Act 

contain South Africa’s current general anti-avoidance provisions aimed at impermissible tax 

avoidance arrangements. It is based on the biggest indicators of impermissible tax avoidance, a 

concept that is impossible to define with precision. This resulted in a wide scope and flexibility for 

a comprehensive and multi-faceted attack on dynamic and complex impermissible tax avoidance 

arrangements (Kujinga, 2013:130). 

Section 80L of the Income Tax Act further defines and clarif ies an arrangement and an avoidance 

arrangement. An arrangement is broadly defined as any transaction, operation, scheme, 

agreement or understanding, whether enforceable or not and including all steps therein or parts 

thereof. This definition is wide enough to cover all the forms that avoidance arrangements could 

possibly adopt (Kujinga, 2013:130). An avoidance arrangement is any arrangement that results 

in a tax benefit. 

In terms of section 80A of the Income Tax Act an avoidance arrangement will be an impermissible 

avoidance arrangement if its sole or main purpose was to obtain a tax benefit. A tax benefit is 

defined in section 1(1) of the Income Tax Act as any avoidance, postponement or reduction of 

any liability for tax. The Commissioner bears the burden of proving that a tax benefit has been 

obtained. Additional requirements, referred to as the tainted elements of the general anti -

avoidance provisions, will also apply. 

The tainted element, in the context of business, entails that the arrangement was entered into or 

carried out in a manner not normally employed for bona fide business purposes or that it wholly 

or partly lacks commercial substance. In terms of section 80C(1) of the Income Tax Act an 

arrangement will lack commercial substance if it results in a significant tax benefit, without 

significantly affecting business risks or net cash flows. The following characteristics are indicative 

of a lack of commercial substance according to section 80C(2) of the Income Tax Act: the legal 

substance is inconsistent with the legal form, round trip financing, the presence of an 

accommodating or tax indifferent party or offsetting and cancelling elements. The tainted element, 

in any other context, entails rights or obligations that would not  normally be created between 

person’s dealing at arm’s length or the misuse and abuse of the Income Tax Act provisions. 
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Section 80H of the Income Tax Act emphasises the fact that the Commissioner may apply the 

general anti-avoidance provisions to steps in or parts of an arrangement. Although this prevents 

taxpayers from reasoning that the part has the commercial substance of the composite 

transaction, the isolation of steps or parts in an arrangement does not result in unfair outcomes 

for taxpayers (Kujinga, 2013:106). Despite many permissible avoidance arrangements involving 

a conclusive step towards obtaining the tax benefit, the discretion awarded to the Commissioner 

in this regard does not violate the taxpayer’s right to avoid tax, as it is not decisive in the 

application of the general anti-avoidance rules (Kujinga, 2013:107). 

In terms of section 80G of the Income Tax Act an avoidance arrangement is presumed to have 

been entered into or carried out for the sole or main purpose of obtaining a tax benefit,  unless 

and until the party obtaining the tax benefit reasonably proves otherwise. An improvement on 

section 103(1) of the Income Tax Act is that the determination of purpose under the current 

general anti-avoidance provisions is objective and refers to the arrangement’s purpose, rather 

than the taxpayer’s purpose (Kujinga, 2013:110). Furthermore, it is recognised that the purpose 

of a step in or part of an avoidance arrangement may differ from the purpose of the whole 

avoidance arrangement. An arrangement with a commercial purpose cannot conceal a step or 

part with an avoidance purpose, but if the character of the isolated step or part changes, such 

isolation is impractical and the arrangement should be analysed as a whole (Kujinga, 2013:108). 

In terms of section 80B of the Income Tax Act the Commissioner may determine the tax 

consequences of an impermissible avoidance arrangement by combining, disregarding or re-

characterising any steps or parts of the arrangement. The Commissioner may further disregard 

or treat as one and the same person any accommodating or tax-indifferent party, as well as treat 

as one and the same person any connected persons. Reallocating or re-characterising any gross 

income, receipt or accrual of a capital nature or expenditure is also within the Commissioners 

powers.  

Section 223 of the Tax Administration Act imposes an understatement penalty on an 

impermissible avoidance arrangement. The percentage of the penalty can range from 0% to 

100%, depending on the relevant facts and circumstances. If the impermissible avoidance is a 

standard case, a 75% penalty will apply. However, if the impermissible avoidance is an obstructive 

or repeat case, a 100% penalty will be imposed. Voluntary disclosure before notification of a tax 

audit can reduce the penalty to 0%, while voluntary disclosure after notification of a tax audit will 

result in a reduced penalty of 35%.  

International tax law supports the imposition of penalties in the context of the general anti-

avoidance provisions and impermissible avoidance arrangements in terms of Part IIA of the 
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Income Tax Act (SARS, 2018:83). The purpose of understatement penalties is to discourage 

undesirable behaviour, such as impermissible avoidance arrangements, which causes prejudice 

to the SARS or the fiscus (SARS, 2018:80). The prejudice caused is quantif ied by a shortfall to 

determine the existence of an understatement (SARS, 2018:80). 

It is not always clear exactly which arrangements could possibly be attacked by the general anti-

avoidance provisions. Therefore, taxpayers often refrain from testing the fine boundary between 

tax avoidance that is permissible and tax avoidance that is impermissible (Kujinga, 2013:130). 

This uncertainty increases the risk that legitimate arrangements might be attacked unintentionally. 

In some cases, comprehensive judicial interpretation, which could be inconsistent, is required 

(Kujinga, 2013:132). However, the uncertainty effectively discourages impermissible  tax 

avoidance and it might as well be used to the advantage of  the tax authority, given the fact that 

absolute certainty in tax law is almost impossible to achieve anyway. No relevant case law 

regarding the latest South African general anti-avoidance provisions were identified. 

4.2 THE GENERAL ANTI-AVOIDANCE PROVISIONS OF NEW ZEALAND 

Section 29 of the New Zealand Property Assessment Act 17 of 1879 introduced the first general 

anti-avoidance provisions ever, which was replaced by section 40 of the New Zealand Land and 

Income Assessment Act 18 of 1891 and later also by section 108 of the New Zealand Land and 

Income Tax Act 67 of 1954. The role of the general anti-avoidance provisions in New Zealand is 

to ensure the effectiveness of the specific elementary rules that failed to achieve its intended 

purpose (Tretola, 2017:4). Therefore, New Zealand only relies on the general anti-avoidance 

provisions as backup to substantive anti-avoidance provisions (McKay et al., 1998:126). 

Questionable arrangements should be considered with reference to the relevant specific 

legislative provisions and if the specific provision is used in a manner outside of parliament’s 

intention, it will likely fall foul of the general anti-avoidance provisions (Tretola, 2017:4). 

The New Zealand Income Tax Act contains the current general anti-avoidance provisions in 

section BG 1 and section GA 1. The Commissioner of Inland Revenue issued Interpretation 

Statement 13/01 (“Tax avoidance and the interpretation of sections BG 1 and GA 1 of the Income 

Tax Act 2007”) to outline the Commissioner’s view on tax avoidance in New Zealand and to set 

out the approach the Commissioner will follow for section BG 1 and section GA 1 of the New 

Zealand Income Tax Act (Inland Revenue, 2013:2). 

Section BG 1 of the New Zealand Income Tax Act contains the general anti-avoidance provisions, 

while section GA 1 of the New Zealand Income Tax Act enables the Commissioner to make 

counteracting adjustments. In terms of section YA 1 of the New Zealand Income Tax Act tax 
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avoidance includes directly or indirectly altering the incidence of any income tax, relieving a 

person from a current or potential liability to pay income tax and avoiding, postponing, or reducing 

any current or potential liability to pay income tax. 

In terms of section BG 1(1) and section BG 1(2) of the New Zealand Income Tax Act a tax 

avoidance arrangement is void against the Commissioner for income tax purposes and the 

Commissioner may counteract any tax advantage obtained by a taxpayer as a result of an 

avoidance arrangement. Section YA 1 of the New Zealand Income Tax Act further defines and 

clarif ies an arrangement and a tax avoidance arrangement. What exactly constitutes a tax 

advantage is however not defined. 

An arrangement is a contract, agreement, plan or understanding, whether enforceable or not, 

including all steps and transactions by which it is carried into effect. A tax avoidance arrangement 

is an arrangement, that directly or indirectly has tax avoidance as its purpose or has tax avoidance 

as one of its purposes, which is not merely incidental. Therefore, tax avoidance does not have to 

be the sole or dominant purpose of the arrangement, as long as it is one of the purposes and not 

merely incidental.  

In terms of section GA 1(2) of the New Zealand Income Tax Act the Commissioner may adjust 

the taxable income of a taxpayer in a way the Commissioner thinks appropriate, in order to 

counteract a tax advantage obtained by the taxpayer as a result of a tax avoidance arrangement. 

In terms of section GA 1(4) of the New Zealand Income Tax Act the Commissioner may have 

regard to any amount of income, deduction, tax loss or tax credit which, in the Commissioner’s 

opinion, would in all likelihood have applied, if the arrangement did not occur. Despite this power 

to reconstruct, a tax avoidance arrangement potentially exposes the taxpayer to 100% shortfall 

penalties in terms of section 141D of the New Zealand Tax Administration Act 166 of 1994. 

The Commissioner has a broad discretion to counteract any tax advantage and there is no duty 

to precisely describe the actual basis for an adjustment (Inland Revenue, 2013:6). Section GA 1 

of the New Zealand Income Tax Act will not apply if voiding an arrangement in terms of section 

BG 1 of the New Zealand Income Tax Act appropriately counteracted any tax advantage (Inland 

Revenue, 2013:6). Although the tax law of New Zealand allows the Commissioner to consider 

hypothetical situations when counteracting a tax advantage, it is of limited use to taxpayers when 

determining the existence of a tax avoidance arrangement and disproving a hypothetical situation 

(Marr & Bowman, 2014). 

The reconstruction power gives the Commissioner a broad discretion to counteract a tax 

advantage, resulting in uncertainty for taxpayers with regards to how specific tax avoidance 
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arrangements will be reconstructed (Marr & Bowman, 2014). Furthermore, when disputing the 

Commissioner’s reconstruction, the onus is on the taxpayer to prove that the reconstruction is 

incorrect and what the correct reconstruction would have been (Marr & Bowman, 2014). 

The wide definition of tax avoidance left the application of the general anti-avoidance provisions 

to the New Zealand courts. From the Commissioner of Inland Revenue v BNZ Investments Ltd 

(2001) case and the Peterson v Commissioner of Inland Revenue (2005) case, it is evident that 

a three-step approach is usually followed. The three-step approach entails firstly identifying the 

arrangement, secondly determining whether any tax avoidance purpose is more than merely  

incidental and thirdly considering the necessary adjustments to counteract any tax advantage 

obtained (Tretola, 2017:4). 

However, in the Ben Nevis Forestry Ventures Ltd v Commissioner of Inland Revenue  (2008) case, 

a two-step approach was applied, and a parliamentary contemplation test was adopted. The two-

step approach entails determining whether using the provision is within the intended scope and 

then considering the specific provision in the light of the arrangement as a whole (Tretola, 2017:4). 

The parliamentary contemplation test involves the identif ication of parliament’s purpose and the 

arrangement’s commercial reality and economic effects (Inland Revenue, 2013:4).  

The test of purpose is objective with reference to the arrangement itself and whether  the 

arrangement is attributable to ordinary business dealings, will determine whether the tax 

avoidance purpose is more than merely incidental (Tretola, 2017:5). The purpose of the relevant 

specific tax rule provides a useful test to distinguish between tax avoidance and tax mitigation 

(Tretola, 2017:9). Relevant factors indicative of artif iciality in arrangements should be considered. 

These factors include, but are not limited to, the manner in which the arrangement was carried 

out, the role of the relevant parties to the arrangement, the commercial effect of the arrangement 

and the nature and extent of the financial consequences for the taxpayer (Tretola, 2017:6).  

Parliament’s purpose regarding the relevant provisions, is the result intended to be achieved or 

the end in mind when it was enacted. This is a hypothetical test rather than a test of discerning 

whether the actual arrangement, with all its steps and transactions, was contemplated (Inland 

Revenue, 2013:4). According to Inland Revenue (2013:5) the commercial and economic reality 

and results of the arrangement is not limited by its form, nor does it require identifying an 

economically equivalent arrangement.  

All complex or unusual arrangements with undesirable tax results from a policy perspective are 

not necessarily tax avoidance arrangements, since taxpayers may structure arrangements to their 

best tax advantage, by using provisions within Parliament’s contemplation. Furthermore, no tax 
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avoidance arrangement will arise if the purpose of avoiding tax is merely incidental to another 

non-tax avoidance purpose (Inland Revenue, 2013:5). 

The general anti-avoidance provisions of New Zealand involve a degree of uncer tainty for 

taxpayers. However, if reasonable conceptual clarity is provided to taxpayers, uncertainty  when 

it comes to borderline cases is a price worth paying. The appellants in Ben Nevis Forestry 

Ventures Ltd v Commissioner of Inland Revenue (2008) argued that tax avoidance legislation 

should give taxpayers reasonable certainty in tax planning, but the Supreme Court held that: 

Parliament has left the general anti-avoidance provision deliberately general. The 
courts should not strive to create greater certainty than Parliament has chosen to 
provide. We consider that the approach we have outlined gives as much 
conceptual clarity as can reasonably be achieved. As in many areas of the law, 
there are bound to be difficult cases at the margins. But in most cases, we consider 
it will be possible, without undue difficulty, to decide on which side of the line a 
particular arrangement falls. (p. 22) 

This was further emphasised in the Glenharrow Holdings Ltd v Commissioner of Inland Revenue 

(2008) case. The Supreme Court held that:  

Uncertainty is inherent where transactions have artificial features combined with 
advantageous tax consequences not contemplated by the scheme and purpose of 
the Act. There will also inevitably be uncertainty whenever a taxing statute contains 
a general anti-avoidance provision intended to deal with and counteract such 
artificially favourable transactions. (p. 22) 

4.3 THE GENERAL ANTI-AVOIDANCE PROVISIONS OF AUSTRALIA 

The Australian Income Tax Assessment Act contains the current Australian general anti-

avoidance provisions in Part IVA, which was introduced in 1981. The policy behind these 

provisions is to overturn outright artif icial arrangements without affecting legitimate commercial 

transactions through which taxpayers arrange their affairs (Tretola, 2017:9). Part IVA functions, 

subject to the specific anti-avoidance rules, as a “provision of  last resort” on the basis that the 

specific tax rule has failed to achieve its intended purpose (Tretola, 2017:10).  

Australia is no newcomer when it comes to statutory general anti-avoidance provisions and 

possibly has the longest running experience of all countries (Kujinga, 2016:632). Section 260 of 

the Australian Income Tax Assessment Act, the predecessor general anti-avoidance provision, 

was widely drafted. It was directed to make certain transactions void against the Commissioner, 

but the limitations thereof and the literal approach to statutory interpretation, favouring the 

taxpayer, lead to the introduction of a replacement general anti-avoidance provision in Part IVA 

of the Australian Income Tax Assessment Act in 1981 (Fisher, 2013:139). According to Fisher 

(2013:140) the limitations of the predecessor included that it considered the purpose of the 
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arrangement and not the purpose of the taxpayer, uncertainty with regards to whether the section 

wholly or partly voided an arrangement and the lack of a reconstruction power for the 

Commissioner. 

The current general anti-avoidance provisions of Australia are radically different from its 

predecessor with regards to the taxpayer’s right to avoid tax. It only targets avoidance 

arrangements with a dominant purpose of avoiding tax, allowing the tax-efficient achievement of 

commercial objectives (Kujinga, 2013:166). The Australian general anti-avoidance provisions 

render a scheme ineffective if it was entered into for the sole or dominant purpose of obtaining a 

tax benefit, considering the scheme itself, the surrounding circumstances and the results of the 

scheme (Tretola, 2017:9). 

The new general anti-avoidance provisions in Part IVA of the Australian Income Tax Assessment 

Act consists of a general component, which is applicable to a tax benefit obtained through a 

scheme with the dominant purpose of obtaining the tax benefit, in which case the Commissioner 

can make compensating adjustments. It also contains specific components, such as section 177E 

of the Australian Income Tax Assessment Act, which was discussed in the previous chapter 

(Fisher, 2013:140). Despite the Commissioner’s power of reconstructing and remov ing the tax 

benefit, a sole or dominant purpose of  obtaining a tax benefit gives rise to a tax shortf all and 

penalties, ranging from 25% for a lack of reasonable care to 75% for intentional disregard, can 

be imposed (Tretola, 2017:18). 

Part IVA of the Australian Income Tax Assessment Act consists of sections 177A to 177G. In 

terms of section 177A of the Australian Income Tax Assessment Act a scheme provides the basis 

for the application of the general anti-avoidance provisions. A scheme is broadly defined as 

any arrangement, agreement, understanding, undertaking or promise, whether expressed or 

implied and whether enforceable by legal proceedings or not, as well as any scheme, plan, 

proposal, action or conduct.  

The Full Federal Court in Federal Commissioner of Taxation v Peabody (1994) held that one step 

out of a series of steps cannot simply be isolated and classified as a scheme. The High Court 

accepted, on appeal, that a narrower scheme can exist within a broader scheme if it can stand 

on its own with practical meaning. Steps in a broader scheme could be considered, if it can stand 

separately from the main scheme and still have meaning, giving the Commissioner more flexibility 

when targeting tax avoidance schemes and preventing taxpayers from placing schemes that 

could trigger the general anti-avoidance provisions in broader multi-step commercial schemes 

(Kujinga, 2016:634). 
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Section 177B of the Australian Income Tax Assessment Act outlines the application of Part IVA 

in the context of other provisions. In terms of section 177C(1) of the Australian Income Tax 

Assessment Act a tax benefit is defined as an amount that would have been included or would 

reasonably have been expected to be included in the taxpayer’s taxable income, or an amount 

that would not have been deducted or would reasonably not have been expected to be deducted 

from the taxpayer’s taxable income, if it were not for the scheme. Section 177C(2) of the Australian 

Income Tax Assessment Act provides that a tax benefit, specifically provided for elsewhere, does 

not constitute a tax benefit for the purposes of applying Part IVA. The existence of a scheme and 

a tax benefit, in the context of the taxpayer’s subjective intention, must be determined as “matters 

of objective fact” (Tretola, 2017:12). 

In terms of section 177CB of the Australian Income Tax Assessment Act a decision that a tax 

effect would have occurred, if it were not for the scheme, must be based on a postulate comprising 

only events and circumstances that actually existed, other than those forming part of the scheme. 

Furthermore, a decision that a tax effect would reasonably have been expected to occur, if it were 

not for the scheme, must be based on a postulate comprising a reasonable alternative to 

the scheme. Determining the tax benefit requires comparing the scheme with a so-called 

“counter-factual”, i.e. an alternative hypothesis, and this reasonable expectation test requires a 

reliable and reasonable prediction (Tretola, 2017:12). 

Alternative postulates can entail the scheme not happening or something else happening, which 

often created disagreement among judiciary due to interpretative uncertainties (Tretola, 2017:13). 

The RCI (Pty) Limited v Commissioner of Taxation (2011) case decided upon whether the 

taxpayer obtained a tax benefit in a dividend stripping scheme. The taxpayer arranged for his 

subsidiary to pay a large tax-exempt dividend before selling the shareholding in the subsidiary 

during a corporate re-organisation, subsequently reducing the value of the shareholding and the 

resulting capital gain. The Full Federal Court concluded that no tax benefit existed on the basis 

that the taxpayer would reasonably have done nothing to avoid the tax liability that would 

otherwise arise. 

The ability of taxpayers to argue that they would rather have done nothing led to an adjusted 

definition for a tax benefit in 2012. The new definition no longer allows taxpayers to argue that 

they would have done nothing, deferred the arrangement indefinitely or entered into another 

scheme to avoid tax (Tretola, 2017:13). This prevents taxpayers from arguing that they would 

either have entered into schemes with similar or higher tax benefits or no scheme at all (Kujinga, 

2016:636). Alternative postulates should have the same objective and commercial result, 

identifying the result if the scheme was not entered into (“annihilation approach”) and the 
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reasonably expected tax consequences if the scheme was not entered into (“reconstruction 

approach”) (Tretola, 2017:14). 

Part IVA of the Australian Income Tax Assessment Act applies to a scheme if a taxpayer obtained 

or would have obtained a tax benefit after entering into the scheme, or any part thereof, for the 

purpose of obtaining such tax benefit. The purpose of the taxpayer must be established 

objectively and therefore, Australian courts usually apply a predication test as to what a 

reasonable person in the taxpayer’s position would have done (Tretola, 2017:14-16). In terms of 

section 177D(2) of the Australian Income Tax Assessment Act the manner in which 

the scheme was entered into, the form and substance of the scheme, the timing and duration of 

the scheme, the result that would have been achieved by the scheme and the nature of any 

business or personal connections of the taxpayer must be considered separately, but not mutually 

exclusively.  

The Australian Taxation Office issued Practice Statement PS LA 2005/24 containing further 

guidelines as to when Part IVA may apply. This entails arrangements not in line with ordinary 

arrangements achieving the relevant objectives, complex arrangements containing steps with no 

purpose other than obtaining a tax benefit, intra-group or related party arrangements with no more 

than a tax result, arrangements involving the circularity of funds, arrangements with a tax result 

inconsistent with the commercial result, arrangements resulting in little or no risk and 

arrangements with a gap between the substance of what it achieves and the legal form it takes 

(Tretola, 2017:18). 

The level of elaboration at which an arrangement crosses over to the side of a dominant purpose 

of tax avoidance creates uncertainty that could result in restr ictive judicial interpretation (Kujinga, 

2013:168). A sole purpose simply means the only purpose, but a dominant purpose was clarif ied 

by the High Court in Federal Commissioner of Taxation v Peabody (1994) as the “ruling, 

prevailing, or most influential purpose” (Tretola, 2017:15). This should however be viewed in the 

context of the impossibility of precisely defining impermissible tax avoidance. According to Kujinga 

(2013:169) the inherent uncertainty is limited but retains the wide and disincentive nature  of the 

general anti-avoidance provisions. 

4.4 AN INTERNATIONAL COMPARISON OF THE GENERAL ANTI-AVOIDANCE 

PROVISIONS 

4.4.1 Introduction 

Tax avoidance, a universal problem for both governments and the general society, can take on 

many different forms, but are usually characterised by artif iciality, a lack of economic reality and 
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business risk and the exploitation of loopholes in statutory provisions (Prebble & Prebble,  

2010:23). General anti-avoidance provisions essentially admit to legislative defeat and the 

inability to predict all possible structures (Tretola, 2017:1). 

Addressing tax avoidance involves “targeting areas in which tax arbitrage is most evident” (McKay 

et al., 1998:125). To be effective, general anti-avoidance provisions should contain explicit or 

implicit tests to target impermissible tax avoidance (Tretola, 2017:2). A perfect general anti-

avoidance provision does not exist. A general anti-avoidance provision that affects some 

legitimate commercial arrangements is better than a general anti-avoidance provision that allows 

some abusive arrangements by only targeting the most abusive schemes (Kujinga, 2016:649). 

The general anti-avoidance provisions in each jurisdiction are very wide in application and 

determining the fine line between permissible and impermissible tax avoidance has mainly been 

left to the courts (Tretola, 2017:1). South Africa’s general anti-avoidance provisions are broadly 

similar in form to New Zealand’s (Prebble & Prebble, 2010:26). Although different in design, the 

fundamental elements of the general anti-avoidance provisions of South Africa and Australia are 

similar (Calvert & Dabner, 2012:73). 

4.4.2 International comparison of the general anti-avoidance provisions 

The evaluation of the general anti-avoidance provisions of South Africa, New Zealand and 

Australia indicated continuous development to arrive at the current general anti -avoidance 

provisions in all three countries. There are similarities in both the wording and operation of the 

general anti-avoidance provisions of South Africa, New Zealand and Australia. The general anti-

avoidance provisions of all three countries require identifying a course of action giving rise to a 

tax benefit. 

The general anti-avoidance provisions of all three countries are very broad, making it both useful 

and flexible. The broad application of the general anti-avoidance provisions is often criticised for 

creating uncertainty. However, as previously mentioned, this uncertainty is necessary for the 

general anti-avoidance provisions to operate as intended. 

The South African and New Zealand general anti-avoidance provisions refer to an arrangement, 

while the Australian general anti-avoidance provisions refer to a scheme. Although worded 

differently, an arrangement in terms of the South African and New Zealand general anti-avoidance 

provisions and a scheme in terms of the Australian general anti-avoidance provisions have a 

wide-ranging interpretation. The general anti-avoidance provisions of all three countries can also 

be applied to a step within an arrangement or a scheme. The isolation of steps or parts in an 

arrangement in South Africa is largely derived from similar Australian provisions (Kujinga,  
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2013:132). How widely a scheme or arrangement is defined is important for the operation of all 

three countries’ general anti-avoidance provisions and the courts usually limit the way in which it 

can be defined. 

There is a slight difference between the South African, New Zealand and Australian general anti -

avoidance provisions with regards to identifying the relevant tax advantage or tax benefit 

obtained. The New Zealand provisions refer to a tax advantage, while the South African and 

Australian provisions refer to a tax benefit. Although the New Zealand courts usually do not 

compare two or more hypothetical alternatives, something more than the existence of a tax 

advantage in a hypothetical comparison is required, suggesting that such a comparison is a 

necessary pre-condition. In terms of the South African and Australian general anti-avoidance 

provisions, the tax benefit is determined as the difference between the tax payable in terms of the 

arrangement and the hypothetical tax that would have been payable in the absence of the 

arrangement. Therefore, the general anti-avoidance provisions of all three countries will still 

potentially catch any tax advantage or tax benefit, whether acceptable or not.  

The general anti-avoidance provisions of all three countries recognise the importance of 

identifying the tax advantage or tax benefit, although its execution is different. The general anti-

avoidance provisions of all three countries have a similar reconstructive element with reference 

to a hypothetical alternative arrangement that would reasonably be expected to have been 

entered into by the taxpayer. Furthermore, the general anti-avoidance provisions of all three 

countries are also similar by imposing penalties on taxpayers who are guilty of entering into 

impermissible tax avoidance arrangements. 

There is a significant difference between the South African, New Zealand and Australian general 

anti-avoidance provisions with regards to the purpose element. In New Zealand, the tax 

advantage is only required to be one of the purposes of the arrangement, given that it is not 

merely incidental. New Zealand’s general anti-avoidance provisions look at the intention of the 

arrangement itself and not at a set of specific factors. The New Zealand provisions are thus more 

simplistic, leaving more room for the better equipped courts to determine whether a tax avoidance 

arrangement exists or not. However, in Ben Nevis Forestry Ventures Ltd v Commissioner of Inland 

Revenue (2008) the New Zealand Supreme Court considered factors very similar to those in the 

Australian general anti-avoidance provisions, such as the manner in which it was carried out, the 

role of the parties, the commercial and economic result and the financial implications for the 

taxpayer and related parties. 

In terms of the South African general anti-avoidance provisions, the arrangement must have the 

sole or main purpose of obtaining a tax benefit. Similarly, in Australia, the tax benefit is required 
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to be the sole or dominant purpose of the scheme. Both the South African and Australian general 

anti-avoidance provisions provide guidance on determining the purpose of the arrangement or 

scheme. The objective determination of purpose in South Africa’s general anti-avoidance 

provisions is largely derived from similar practices in Australia (Kujinga, 2013:132).  The South 

African provisions refer to these guidelines as the tainted elements, while the Australian 

provisions provide eight specific factors as a guide. Therefore, the South African and Australian 

general anti-avoidance provisions require a stronger tax avoidance purpose than the New 

Zealand general anti-avoidance provisions. 

4.4.3 Conclusion 

The general anti-avoidance provisions of all three countries distinguish between permissible and 

impermissible tax avoidance based on the level of artif iciality, the lack of a commercial purpose 

other than obtaining a tax advantage or tax benefit, and by considering whether the tax advantage 

or tax benefit obtained is in line with the intention of parliament. This is done objectively in all 

three countries. 

Despite some differences, the general anti-avoidance provisions of all three countries entail an 

objective analysis and operate more or less in the same manner. South Africa’s general anti -

avoidance provisions seem to be in line when compared internationally to the general anti -

avoidance provisions of New Zealand and Australia. 

This chapter addressed the secondary research objective of establishing how South Africa’s 

general anti-avoidance provisions compare internationally, by analysing and evaluating the 

general anti-avoidance provisions of South Africa, New Zealand and Australia for similarities and 

differences. The next chapter will conclude on the research findings of the study and the 

achievement of the primary research objective, supported by the secondary research objectives, 

addressed in Chapter 2, Chapter 3 and Chapter 4 respectively. 
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CHAPTER 5:  CONCLUSION 

5.1 INTRODUCTION 

In this research study South Africa’s approach to tax avoidance through dividend stripping was 

evaluated against and internationally compared to the approaches followed by New Zealand and 

Australia, to fill a void in tax avoidance and dividend stripping research. This study is relevant as 

tax avoidance in general is a universal problem, also prevailing in the South African tax system. 

The specific practice of dividend stripping costs the SARS a fortune and threatens the tax base. 

Since its introduction, the South African anti-dividend stripping rules kept expanding, with the 

latest amendments enacted in 2020. Furthermore, South Africa’s approach to tax avoidance 

through dividend stripping contains elements of complexity and could potentially, unintentionally 

affect legitimate transactions. 

South Africa, New Zealand and Australia are all Commonwealth countries, with legal systems 

based on English common law. All three countries have specific dividend stripping rules as we ll 

as general anti-avoidance provisions. New Zealand and Australia are developed countries, while 

South Africa is a developing country and therefore, the international comparison with New 

Zealand and Australia was useful to determine whether South Africa’s  anti-avoidance approach 

to dividend stripping is appropriate. 

The research question that this study aimed to address is: To which extent is South Africa’s 

approach to tax avoidance through dividend stripping appropriate and inclusive of all permutations 

of tax avoidance transactions or unnecessarily aggravating when compared internationally? To 

answer this question, an appropriate benchmark for an anti-avoidance approach was determined, 

after which the specific anti-dividend stripping rules and general anti-avoidance provisions of 

South Africa were evaluated against the specific anti-dividend stripping rules and general anti-

avoidance provisions of New Zealand and Australia, in line with the benchmark.  

This chapter will summarise the research findings of the study and provide further insight as to 

how the research findings address the research objectives formulated in Chapter  1. The study’s 

limitations and recommendations for further research will also be discussed. A conclusion will be 

reached regarding the extent to which South Africa’s approach to tax avoidance through dividend 

stripping is appropriate and inclusive of all permutations of tax avoidance transactions or 

unnecessarily aggravating when compared internationally. 
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5.2 ACHIEVEMENT OF RESEARCH OBJECTIVES 

5.2.1 International comparison of South Africa’s approach to tax avoidance through 

dividend stripping 

In line with the research question, the primary research objective of the study was to analyse and 

evaluate South Africa’s approach to tax avoidance through dividend stripping in order to 

determine to which extent is it appropriate and inclusive of all permutations of tax avoidance 

transactions or unnecessarily aggravating when compared internationally. The primary objective 

was supported by three secondary objectives. The systematic achievement of the secondary 

research objectives and the findings thereof contributed to the conclusion as to which extent 

South Africa’s approach to tax avoidance through dividend stripping is appropriate and inclusive 

of all permutations of tax avoidance transactions or unnecessarily aggravating when compared 

internationally. 

South Africa’s approach to tax avoidance through dividend stripping focusses specifically on the 

inclusion of all permutations of dividend stripping transactions but is unnecessarily aggravating 

when compared to New Zealand and Australia. Although appropriate to some extent, South 

Africa’s approach to tax avoidance through dividend stripping mainly relies on the specific 

dividend stripping rules. 

The balance between applying both the specific anti-dividend stripping rules, contained in 

section 22B of the Income Tax Act and paragraphs 19 and 43A of the Eighth Schedule to the 

Income Tax Act, and the general anti-avoidance provisions, contained in sections 80A to 80L of 

the Income Tax Act, is not optimal. Furthermore, a favourable trade-off between the fundamental 

principles of taxation are lacking in the South African context.  

5.2.2 Fundamental principles of taxation and an appropriate benchmark 

In order to address the research question, the fundamental principles of taxation, i.e. neutrality 

and equity, efficiency, certainty and simplicity, effectiveness and fairness and flexibility, were 

critically analysed and evaluated in Chapter 2 to determine whether it constitutes an appropriate 

norm for benchmarking South Africa’s approach to tax avoidance through dividend stripping. It 

was found that no perfect approach to tax avoidance through dividend stripping exists and a trade -

off between the fundamental principles is unavoidable. 

An anti-avoidance approach does not have to adhere to all the fundamental principles of taxation 

in order to be appropriate. Although the fundamental principles of taxation can serve as 

guidelines, it is not the absolute norm and benchmark. A hybrid approach of combining specific 
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anti-dividend stripping rules and general anti-avoidance provisions is therefore recommended to 

achieve the optimal balance between specific rules and general principles, as well as the most 

favourable trade-off between the fundamental principles of taxation. 

This could be achieved by binding the general anti-avoidance provisions as underlying principles, 

while the specific anti-dividend stripping rules can serve as examples of how these general 

principles will apply to some common dividend stripping transactions. The specific anti-dividend 

stripping rules therefore do not have to be inclusive of all permutations of dividend stripping in 

order to be considered appropriate. A hybrid approach would most probably result in the most 

favourable trade-off between the fundamental principles of taxation. An optimal balance between 

the specific anti-dividend stripping rules and the general anti-avoidance provisions therefore 

constituted the appropriate benchmark in this study. 

5.2.3 International comparison of South Africa’s specific dividend stripping rules  

In order to address the research question, the specific anti-dividend stripping rules of South Africa, 

New Zealand and Australia were critically analysed and evaluated for similarities and differences 

in Chapter 3, as a basis for establishing how South Africa’s rules compare internationally. This 

secondary objective was achieved through a comparative analysis of the interpreted tax 

legislation and case law regarding dividend stripping of South Africa, New Zealand and Australia. 

Although the specific anti-dividend stripping rules of South Africa, New Zealand and Australia 

share elements, it is country-specific, and each has its own flaws and successes. 

South Africa’s two sets of specific anti-dividend stripping rules, concerning the conversion of pre-

sale dividends and the limitation of artif icial losses upon disposal respectively, are without a doubt 

complex. It however creates more certainty for taxpayers, as well as more protection for the  

SARS. Many shortcomings in the specific anti-dividend stripping rules have already been 

addressed through regular amendments since its introduction in 2009. However, the mechanical 

nature of the detailed and prescriptive timing rules and thresholds contained in South Africa’s 

specific anti-dividend stripping rules makes it restrictive and complex. 

It is clear from this study that, with its two sets of specific anti-dividend stripping rules, South Africa 

attempts to cater for every possible dividend stripping transaction that might arise, without 

allowing the Commissioner some discretion as to whether a transaction constitutes dividend 

stripping. The wave of amendments, since the introduction of the specific anti-dividend stripping 

rules, is an indication that South Africa has not been successful in combatting unpredictable and 

creative dividend stripping transactions. 
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Despite the necessary and fundamental shift from detailed and specific rules, there are also other 

areas for improving South Africa’s specific anti-dividend stripping rules. Although the anti-dividend 

stripping rules were specifically amended to address tax avoidance transactions involving share 

buy-backs, the broad application thereof can potentially be limited not to affect legitimate 

transactions by inserting a de minimis rule, a requirement for a link to dividends or a requirement 

for a change in control. Narrowing the rules of limiting artif icial losses relating to share buy-backs 

in any context, other than liquidation, winding-up or deregistration, to disposals by taxpayers with 

a qualifying interest, will better align the two sets of specific anti-dividend stripping rules and 

enhance neutrality and equity. Aligning the timing rules in the two sets of anti -dividend stripping 

rules would further promote neutrality and equity. 

5.2.4 International comparison of South Africa’s general anti-avoidance provisions 

In order to address the research question, the general anti-avoidance provisions of South Africa, 

New Zealand and Australia were critically analysed and evaluated for similarities and differences 

in Chapter 4, as a basis for establishing how South Africa’s provisions compare internationally. 

This secondary objective was achieved through a comparative analysis of the interpreted tax 

legislation and case law regarding the general anti-avoidance provisions of South Africa, New 

Zealand and Australia. Despite some differences, South Africa’s general anti-avoidance 

provisions are in line with the general anti-avoidance provisions of New Zealand and Australia as 

the fundamental elements are similar.  

In South Africa and Australia, the general anti-avoidance provisions require an arrangement or 

scheme with the sole or dominant purpose of obtaining a tax benefit. In New Zealand, the general 

anti-avoidance provisions require an arrangement with only a more than merely incidental 

purpose of obtaining a tax benefit. Furthermore, the South African and Australian general anti-

avoidance provisions provide guidance on determining the purpose of the arrangement or 

scheme. The New Zealand general anti-avoidance provisions look at the intention of the 

arrangement itself and not at a set of specific factors, leaving more room for judicial interpretation. 

However, the considered factors are very similar to those in the South African and Australian 

general anti-avoidance provisions.  

The general anti-avoidance provisions of all three countries are very broad and determine what 

constitutes impermissible tax avoidance objectively, based on artif iciality and the lack of other 

commercial purposes. South Africa’s general anti-avoidance provisions are in line when 

compared internationally to the general anti-avoidance provisions of New Zealand and Australia. 
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5.3 LIMITATIONS AND FURTHER RESEARCH 

This research study had some limitations and therefore, a few areas were identif ied for further 

research. The recommended further research will remain relevant to South Africa’s approach to 

tax avoidance through dividend stripping, although it did not fall within the scope of this study.  

This study considered the fundamental principles of taxation as an appropriate benchmark and 

concluded that a favourable trade-off between the fundamental principles, usually found when 

specific rules and general principles are optimally balanced, will likely constitute an appropriate 

norm for benchmarking purposes. An opportunity for further research, to find a more appropriate 

benchmark for an effective approach to tax avoidance through dividend stripping, therefore exists. 

This study did not allow for a detailed comparison to the specific anti-dividend stripping rules and 

general anti-avoidance provisions of more than two other countries. Although New Zealand and 

Australia evidently provided a good basis for comparison, by being more in line with the suggested 

benchmark, there are limitations regarding possible lessons to be learned from other jurisdictions. 

An opportunity for further research therefore exists to compare South Africa’s approach to tax 

avoidance through dividend stripping with the approaches followed by o ther countries. It could 

also be appropriate to consider other African countries for comparison in order to bring the study 

closer to home. 

Although this study recognised the importance of judicial interpretation, especially in the context 

of general anti-avoidance provisions, no detailed case law analysis was performed. The study 

purely referred to case law to further substantiate the specific anti-dividend stripping rules and 

general anti-avoidance provisions of South Africa, New Zealand and Australia. An opportunity for 

further research therefore exists to perform a detailed analysis and evaluation of case law relating 

specifically to the application of the general anti-avoidance provisions to dividend stripping 

transactions. 

5.4 CONCLUSION 

As a result of the significant concerns regarding the appropriateness of South Africa’s approach 

to tax avoidance through dividend stripping rules and the wave of amendments thereto, this 

research study evaluated South Africa’s specific anti-dividend stripping rules and general anti-

avoidance provisions against the set benchmark by delving into the specific anti-dividend stripping 

rules and general anti-avoidance provisions of New Zealand and Australia.  

The evaluation of South Africa’s approach to tax avoidance through dividend stripping revealed 

some flaws when compared internationally to New Zealand and Australia. South Africa’s 
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approach to tax avoidance through dividend stripping focusses specifically on the inclusion of all 

permutations of dividend stripping transactions but is unnecessarily aggravating when compared 

to New Zealand and Australia. Although appropriate to some extent, the balance between 

applying both specific rules and general principles is not optimal, resulting in an unfavourable 

trade-off between the fundamental principles of taxation in the South African context. Therefore, 

South Africa’s approach to tax avoidance through dividend stripping remains a matter of concern, 

requiring continued monitoring and legislative intervention as appropriate.  
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