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ABSTRACT 

South Africa and Mozambique have experienced an alarming increase in rh ino poaching 

incidents over the past recent years, threatening the survival of the rhino species. People 

have always considered living and non-living species as tradable products to be used 

purely for economic gain, and this has had a negative impact on biodiversity. This crime 

against wildlife is ranked in the same level as the crime of human trafficking and illicit drug 

trade and is being classified as organised in nature. The Convention on International 

Trade in Endangered Species of Wild Fauna and Flora (CITES) banned international 

trade on endangered species like the rhinoceros. 

South Africa and Mozambique each have legislation available to protect wild life and the 

environment. Additionally, there is the Great Limpopo Transfrontier Park which is a 

collaborative effort between South Africa , Mozambique and Zimbabwe to protect 

biodiversity within their borders. Furthermore, South Africa and Mozambique have signed 

a Memorandum of Understanding aimed at working together to eliminate the scourge of 

rhino poaching that has occurred mostly at the border shared by both countries in Kruger 

the National Park. With all the legislation available , there is still continuous reports of rh ino 

poaching incidents. The question is whether the said legislation is effective in eliminating 

the crisis of rhino poaching. This is because solutions to rhino poaching require a 

multifaceted approach which is already being implemented to ensure the survival of the 

rhino species . Hence the need for the harmonisation of legislation between South Africa 

and Mozambique. 

Keywords: Rhino poaching , environmental legislative frame work, organised crime, 

harmonisation, 
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CHAPTER ONE: INTRODUCTION 

1.1 Background of the study 

Rhino poaching in South Africa and Mozambique has been on an alarming increase in 

the past recent years. Such incidents have raised concerns over the survival of the 

species. The number of incidents on rhino poaching have increased at an alarming 

rate since the late 2000's. To illustrate this , it has been indicated that rhino poaching 

in Africa has escalated from an average loss of 0.17 rhinos per day to (that is around 

62 in total) in 2007, 2.04 rhinos per day (a total of 745) in 2012.1 This escalation of 

incidents has raised concerns amongst conservationists and governments about the 

long-term survival of the species.2 South Africa with 82% of the continent's rhino 

population is the one that has been the hardest hit losing over 75% of the species 

population since 2006.3 It is for this reason that the need to protect the rhino species 

has become more important as it is feared that the species is on the brink of extinction. 

Many of the rhino poaching incidents recorded have occurred in the Kruger National 

Park. The Park shares a long 356 kilometre border with of Mozambique where most 

poachers come from. 4 Previously, it was easy for poachers from Mozambique to gain 

access through the border into the Kruger National Park. Even though the South 

African Park rangers could detect them they could not carry out a pursuit into 

Mozambique.5 That is no longer the case as South Africa and Mozambique have 

joined forces to strengthen the enforcement of law.6 Before the recent enactment of 

Conservation Law7 in Mozambique, rhino poaching and possession of rhino horn were 

regarded as a misdemeanour crimes with no strict penalties.8 In April 2013, 15 rhinos 

1 Ferreira et al 2014 SAJS 1. 
2 Ferreira et al 2014 SAJS 1. 
3 Ferreira et al 2014 SAJS 1. 
4 Save the Rhino Foundation 2013 http://www.savetherhino.org. 
5 Save the Rhino Foundation 2013 ht tp:ljwww.savetherhino.org. 
6 Carnie 2018 http://www.times live.co.za. 
7 Law no 16/2014 
8 Save the Rhino Foundation 2013 ht tp://www.savetherhino.org. 
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were shot and killed for their horns in the Mozambican part of the Great Limpopo 

Transfrontier Park.9 These rhinos were said to be the last of the 300 that were at the 

special conservation area when it was established in 2002.10 The crime of rh ino 

poaching has been reported to be organised criminal activity with a five-tier level of 

poaching and trafficking roles comprising of poaching groups who poach and are 

buyers, exporters and consumers.11 The consumers of these rhino horns are reported 

to be consumers in China and Vietnam.12 The demand for rhino horn in these countries 

is due to the misguided belief that rhino horn has medicinal properties that can cure 

cancer amongst other things.13 It has, however been indicated that rh ino horn has no 

medicinal properties but is rather the same keratin substance on human nails. As 

senseless as it may sound, this criminal activity yields a lot of money for partakers, 

hence the rising poaching numbers.14 Although South Africa and Mozambique seem 

to be working tirelessly in an attempt to curb rhino poaching , rhino carcases continue 

to be found at parks and reserves. 

1.2 Problem Statement 

Rhino poaching in Africa is not a new problem as it was recorded by African Wildlife 

Foundation in 1989 but an intervention by Convention on International Trade on 

Endangered Species of Wild Fauna and Flora (CITES) saw a significant decrease in 

the number of incidents.15 However, the drastic acceleration since the late 2000s, has 

significantly altered its impl ications and the efforts of CITES seem to have been of no 

use as the possibility of extinction for the rhinoceros is undeniably at hand .16 This 

increase in kil lings is propelled by demand for rh ino horn in countries like Vietnam and 

9 Laing 2013 https:/Lwww.nationalpost.com. 
10 Laing 2013 https://www.nationalpost.com. 
11 Fenio 2014 https://conservationaction.co.za . 
12 Herbig and Griffiths 2016 ACSJC 130. 
13 Herbig and Griffiths 2016 ACSJC 130. 
14 Herbig and Griffiths 2016 ACSJC 130. 
15 African Wildlife Foundation 2014 http ://www.awf.org. 
16 Anderson and Jooste 2014 https://africacenter.org. 
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China.17 These rhino horns are highly priced and, a kilogram on the black market could 

be estimated up to US$ 60.000. 18 This is said to be more than the price of gold and 

cocaine . Africa as a whole has been negatively affected by this problem but for 

purpose of this research study, focus is on South Africa and Mozambique. 

In South Africa, the legislation addressing rhino poaching is under the Department of 

Environmental Affairs. The South African government has a legal duty to protect and 

conserve wildlife including the rhino species from any form of exploitation. Among 

others, section 24(b) of the Constitution of the Republic of South Africa , 199619 makes 

a provision for the promotion of conservation .20 By implication, section 24 conserves 

wildlife thereby prohibiting poaching of wild animals such as rhinoceros . Pursuant to 

this constitutional provision , the National Environmental Management: Biodiversity 

Act21 (NEMBA) was put in place as the national legislative framework used to protect 

the environment and wildlife . 

This Act prohibits certain activities defined as 'restricted activities', which include 

'hunting , selling , transferring , importing or exporting any threatened or protected 

animals without a permit'.22 Furthermore, the enforcement of the NEMBA and its 

subsidiary legislation is a function of the Environmental Management Inspectorate 

under the National Department of Environmental Affairs. The inspectorate's powers 

and functions include routine inspections, searches and seizures of buildings and 

vehicles that are reasonably suspected to be connected to conservation crime. 23 

On the other hand specific laws govern or regulate hunting in Mozambique. Under 

these laws, hunting is permitted in specified areas. They (the laws) do require hunters 

to obtain a license in order to hunt therein . In addition , some of these laws do protect 

animals. For example , the Forestry and wildlife Law no. 1 O of July 1999 specifies the 

principles as well as basic norms regarding the protection, preservation and 

17 Anderson and Jooste 2014 https://africacenter.org. 
18 Aljazeera 2017 https://www.aljazeera.com . 
19 Herein referred to as 'the Constitution'. 
20 S 24(b) (ii) of the Constitution. 
21 Act 10 of 2004. 
22 Section 57 of NEMBA. 
23 Section 34 of the N EMA. 
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sustainable use of forest and wildlife resources. 24 The Forestry and Wildlife Law is 

regulated by Decree 12 of June 2002. The Penal Code criminalizes hunting activities 

that are not in accordance with hunting regulation . The Penal Code refers to a code 

of laws concerning crimes and offences and their punishment. Furthermore, one must 

have a license for the exploitation, trade, use and transportation of forest and wildlife 

products either by land , river, sea or air under the terms of the Forestry and Wildl ife 

Law and all other applicable laws unless otherwise provided by law. 25 There has been 

an addition to environmental legislation in Mozambique which is the Conservation Law 

>-.' No 16/2014 that sets stricter laws on rhino poaching and possession of rh ino horn . 

~; The Southern African Development Community has also employed conservation 

;:. .._ strateg ies such as the SADC Programme for Transfrontier Conservation Areas wh ich 

JZm 
) 

_, 
.._-I 

is concerned with conservation of biodiversity within countries that share borders , the 

SADC Law Enforcement and Anti-poaching Strategy for 2016-2021 and the Protocol 

on Wildlife Conservation and Law Enforcement. The two countries are member states 

to SADC and have signed and ratified the Protocol on Wildlife Conservation and Law 

Enforcement. There is also the African Union Convention on Nature and Natural 

Resources which South Africa and Mozambique are signatories to. Furthermore both 

countri es have signed and ratified the Convention on International Trade in 

Endangered Species of Wild Fauna and Flora 26 and the Convention on Biological 

Diversity (CBD). 27 The objectives of CITES are to ensure that wild fauna and flora are 

not exploited unsustainably in international trade . Article 1 of the CBD entails the 

objectives thereof, which are the conservation of biolog ical diversity and sustainable 

use of its components. The other objective entails the equitable sharing of the benefits 

arising out of the use of the genetic resources.28 

There is currently a Memorandum of Understanding in the field of Biodiversity 

Conservation and Management between South Africa and Mozambique which was 

24 Piper 2015 https://www.dlapiper.com . 
25 Art icle 34 of Law No. 10 of July 1999. 
26 Herein after referred to as CITES. 
27 Herein after referred to as CBD. 
28 Article 1 of Convention on Biologica l Diversity (CBD). 
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signed by both parties on the 17th of April 2014.29 The signing of this Memorandum of 

Understanding was with the aim strengthening of relations between the two countries 

to enhance the protection of endangered species such as rhinoceros. It was also to 

work towards a common and coordinated management approach .30 The 

Memorandum, in addition was mainly set for the purpose of cooperation between 

South Africa and Mozambique on the shared interest of tackling rhino poaching. 

As proven by statistics, the legislation available in and between the two countries 

have yielded little to no fruits in a bid to curb rhino poaching. The problem is that the 

available legislation in its own individual capacities have failed to solve the crisis of 

the ever increasing incidents. As a result, a clarion call is made that there be a 

harmonization of laws and policies already existent in both countries. 

A moratorium which placed a ban on the trade of rhino horn in South Africa with the 

aim of curbing the problem of poaching was also put in place by the Department of 

Environmental Affairs (DEA) in February 2009.31 It was however, lifted by a ruling of 

the High Court in 2015.32 The decision of the High Court was appealed in both the 

Supreme Court of Appeal in 2016 and in the Constitutional Court in 2017, it was 

dismissed without reasons in both courts33 . Even with the trade or rhino horn being 

legal , statistics still show a continued increase in rhino poaching as attacks on rhino 

have occurred .34 It can then be said that the legalization of trade is a breeding ground 

for illegal trade thus a further increase to the problem of rhino poaching . This further 

begs the need for harmonizing leg islation existing in South Africa and Mozambique in 

order to radically deal with the problem of rhino poaching in both territories. 

This study deals specifically with the poaching of wildlife , specifically rhinoceros . It is 

limited to the need for an effective and legally binding harmonized instrument between 

South Africa and Mozambique. This is because firstly, these two countries share a 

29 Department of Environmental Affa irs 2014 https ://www.environment.gov.za. 
30 Department of Environmental Affairs 2014 https: //www.environment.gov. za. 
31 Department of Environmental Affairs 2014 https: //www.environment.gov.za . 
32 Kruger v Minister of Water and Environmental Affairs (2016} 1 All SA 565(GP} 
33 Murcott 2017 MOP/ Journal of Humanities 9. 
34 Pieterse 2018 https: //m.news24.com . 
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border and secondly, South Africa has a good legislative framework in place but it is 

compromised due to the fact that many poaching incidents occur within the South 

African and Mozambican border. Furthermore South Africa is home to 80% of the 

white rhino population and it shares a 350 kilometer border with impoverished 

Mozambique, thus making it a massive target for rhino poachers.35 Besides, unlike in 

South Africa , rhino poaching in Mozambique has been considered only as a 

misdemeanor and not really as a criminal offence. 36 In addition Mozambique has also 

played the role of an entry port and export zone for the illicit horns to Asian Markets. 37 

With the crime still continuing , the question that stands is that of the effectiveness of 

the applicable national , regional and international instruments. Incidents of rhino 

poaching in these two countries respectively have risen at an incredibly alarming rate 

despite all available respective leg islative framework. The number of incidents differ 

in these countries, but one common factor is that the continuous decline in rhinoceros 

species shows lack of effectiveness of the respective legal instruments intended to 

regulate and conserve wildlife in that they are not enforced properly. It is therefore 

clear that the said legislative framework available may be good on paper, however, it 

has no teeth to bite as statistics continue to soar at an alarming rate . That is the reason 

there is a need for the harmonization of the existing legislative framework in South 

Africa and Mozambique which will lead to a culmination of an effective and legally 

binding instrument. 

1.3 Research question 

The main question this study aims to respond to is to what extent does the legal 

framework available attempts to curb the increasing incidents of rhino poaching 

between South Africa and Mozambique? 

35 Spillane 2016 EAJHLT l. 
36 Spillane 2016 EAJHLT 1. 
37 Spillane 2016 EAJHLT l. 
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1.4 Aims and Objectives 

This research study seeks to explore the phenomenon of rhino poaching in South 

Africa and Mozambique. It is against this background that the research seeks to: 

- Examine the nature, causes and effects of rhino poaching in South Africa and 

Mozambique; 

- Identify and discuss the national legislation that exists in South Africa and 

Mozambique that seek to address the problem of rhino poaching ; 

- Dissect international laws that regulate rhino poaching in order to examine their 

effectiveness in addressing rhino poaching and how they influence legal 

developments in South Africa and Mozambique; 

- Explore the possibility of a harmonious legal framework and enforcement 

measures between South Africa and Mozambique in addressing rhino poaching ; 

- Highlight challenges in relation to laws regulating rhino poaching ; and 

- Set out recommendations and possible solutions to the problem of rhino poaching 

in South Africa and Mozambique. 

1.4 Research Methodology 

The research methodology to be used in this study is the qualitative method. The 

methodology is carried out through analysis of primary and secondary sources such 

as articles, textbooks and newspaper articles . This will enhance the quality of the 

study and allow for meaningful interpretation of the phenomenon of rhino poaching . 

7 



This research study will further entail an analysis concerning the study of rhino 

poaching in the Southern African region . The other sources to be used are theses and 

dissertations written on a similar subject, journal articles and other online publications. 

Considering that this line of study is relatively new due to the reliance on new statistics 

and facts, a lot of the information will be derived from recent publications as well as 

other relevant sources. 

1.6 Scope and Limitation of the Study 

This study is concerned with the crime of rhino poaching which has been on an 

increase. There are arrests and investigations on a regular basis as a result there is 

little to be found on case law due to pending cases still under investigation. Therefore 

there is heavy reliance on new information as it is reported in the media such as online 

publications. Furthermore information is derived from journal articles as well as other 

internet sources that are updated and published regularly . The study is focused only 

on South Africa and Mozambique and not other SADC countries. 

1. 7 Assumptions and Hypothesis 

1.7.1 Assumptions 

Each of these countries have legislative frameworks that protect the wildlife 

species. 

- There is a continuous increase in the incidents of rhino poaching due to the Asian 

markets demand . 

- SADC Protocol provides for wildlife conservation and law enforcement provisions. 
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- CITES provides for sustainable international trade in wildlife and the conservation 

of biological diversity and sustainable use of its components respectively . 

- The Memorandum of Understanding between South Africa and Mozambique is not 

a legally binding document. 

1.7.2 Hypothesis 

- The lack of a harmonised and effective legally binding instrument between South 
Africa and Mozambique in regulating rhino poaching propels the rise of the 
incidents. 

- The legislative framework available internationally, regional and nationally, 

specifically in South Africa and Mozambique is inadequate in addressing the 

problem of rhino poaching. 

- The Memorandum of Agreement between South Africa and Mozambique is only 

as effective as the level of willingness and cooperation that exists between the two 

countries. 

1.8 Relevance of the study 

This study important to society as a whole. It is a contribution to the world of knowledge 

that exists regarding the topic. It is relevant in that it is intended to influence the 

development of law regarding the conservation of wildlife in South Africa and 

Mozambique. The research study will highlight challenges in addressing rh ino 

poaching and will further make recommendations on the way forward in eradicating 

rhino poaching. The study is also important as it aims at promoting awareness on the 

issue of rhino poaching not only as a conservation crime but as a priority crime in need 

of continuous urgent attention. 
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1.9 Chapter Outline 

Chapter 1: Sets out the introduction and states the problem statement. 

Chapter 2: Focuses on the nature, causes and effects of rhino poaching 

Chapter 3: Looks at the legislative framework on rhino poaching in South Africa and 

· Mozambique. 

Chapter 4: Explores Regional and International instruments regulating rhino poaching 

and their effectiveness. 

Chapter 5: Presents general conclusion and recommendations on all aspects 

conta ined in the study. 
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CHAPTER 2: THE NATURE, CAUSES AND EFFECTS OF RHINO POACHING 

2. 1 Introduction 

For the past decade, wildlife crimes have been in the spotlight in Southern Africa largely 

due to the rapid increase of rhino poaching. This conservation crime is complex in nature 

because it is not perpetuated ·by one single cause but by numerous causes. It is without 

a doubt that the economies of both South Africa and Mozambique are negatively affected 

by this cri me against natural resources38 . In South Africa , the Department of 

Environmental Affairs was responsible for dealing with the crime of rhino poaching. 39 

However this changed when the crime was designated as a national threat by the South 

African government in 2016.40 The responsibility for dealing with crime being then 

transferred to the South African Police Service (SAPS) supported by other components 

of the security cluster.41 The Ministry of Land in Mozambique is the one responsible for 

addressing the challenge of rhino poaching . 

This chapter focuses on the nature, causes and effects of rhino poaching . Incidents of 

rhino poaching in both South Africa and Mozambique are also included . However, the 

primary focus is on the incidents of rhino poaching occurring in the Kruger National Park 

where these countries share a border because poachers are from both countries and 

many incidents that have been reported have occurred at the said border . 

2.2 Nature of Rhino Poaching 

For centuries, wildlife from the wild was utilized either for profit, personal use or just killed 

because they were a nuisance.42 The retaliatory killing of elephants, rhino tigers and 

38 Witter and Satterfield 2017 https:ljwww.elsevier.com/locate/ geoforum. 
39 Department of Environmental Affairs 2016 https://www.environment.gov.za . 
40 Department of Environmental Affairs 2016 https://www.environment.gov.za . 
41 Department of Environmental Affairs 2016 https://www.environment.gov.za . 
42 Pires and Moreto 2016 https://www.researchgate.net. 
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lions, for example , was perceived as common practice not as against the law. 43 However, 

in recent years, the global attitude towards the perception on wildlife has changed .44 

People have come to the realization that destroying other species is wrong. Part of the 

reason is that there is a better understanding of ecology and that environmental 

destruction in pursuit of economic growth can be viewed as self-defeating .45 

However, even with the changed perception, the criminal activity of rhino poaching still 

persists and has been for long . This could be due to the fact that the perception has not 

yet changed for the larger portion of society. Rhino poaching as it falls within the ambit 

of wildlife crime is a complex crime. It is important to understand the complexity of the 

crime so as to effectively eliminate the crime. The key factors that contribute to the 

complexity of the crime include the number of stakeholders involved, who the 

stakeholders are, the monetary stakes, specific dynamics of rhino poaching and the need 

for numerous simultaneous interventions to curb rh ino poaching to save the species from 

extinction.46 

Rhino poaching , has taken a more prominent place on the global agenda47 with the 

Department of Environmental Affairs Minister, Edna Molewa calling it a priority crime.48 

Evidently, this is due to the increased incidents and the threat the crime poses to not only 

the ecosystem but also to humanity and the economy. As alluded previously, the crime 

was designated as a priority crime due to the recognition that the crime has a 

transnational organized crime component. 49 Furthermore, the associated corruption 

undermines the government's efforts to curb the crime. 50 The crime involves syndicates 

which are believed to be part of other dangerous criminal undertakings such as drug and 

diamond trafficking , car theft, armed robberies and ATM bombings. 51 The value of rhino 

43 Pires and Moreta 2016 https://www.researchgate.net . 
44 Spillane 2016 EAJHLT 1-35. 
45 Spillane 2016 EAJHLTl-35. 
46 Goncalves 2017 http://dx.doi.org. 
47 Wyatt et al 2017 AJC 36. 
48 Department of Environmental Affai rs 2018 www.environment.org . 
49 Goncalves 2017 http://dx.doi.org. 
50 Goncalves 2017 http://dx.doi.org. 
51 Montesh 2012 www.rhinoresourcecenter.com . 
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horn is said to be worth more than gold and can cost around R 740 000 a kg .52 Although 

a diverse set of actors is involved in the rhino poaching cycle, the role and motivation of 

poachers need more unpacking if society is to understand the driving factors behind it 

and be able to tackle the pandemic effectively. 53 The crime of rhino poaching has been 

considered a 'low risk crime where the chances of detection and level of prosecution are 

limited'.54 

It has been argued that conservationists and governments have evidently struggled to 

halt the disastrous decline of the African rhino because of the incorrect approach used to 

tackle the problem. 55 More and more rhino poaching is treated as an organized criminal 

activity similar to drug and human trafficking , however, the protection of the rhino itself 

has also been treated as an issue of zoology or conservation . 56 The argument is that both 

these approaches are incorrect when it comes to dealing with this problem and that it 

should rather be treated as a security issue. However, based on a subjective view, it 

would appear better that different approaches be used to tackle the problem of rhino 

poaching. A starting point would be the harmonization of laws that are already there 

between South Africa and Mozambique. 

2.3 Causes of Rhino Poaching 

Several factors influence rhino poaching, including the high value products derived from 

this endangered species. Long histories of trading in such commodities, cultural beliefs, 

and inelastic demand for products further perpetuate the crime. Furthermore, corruption 

continues to erode the fabric of society thus undermining the law enforcement institutions 

fighting to curb the crime. The social and historical influences and perceptions concerning 

wildlife and wildlife crime also heavily weigh on how much this wildlife crime can be or is 

propelled . See paragraph 2.3.1 hereunder. 

52 Macdonald 2015 www.ewt.org.za 
53 Morais et al 2018 https://www.researchgate.net. 
54 Gaustadsaether A Critical Analysis af the Relationship between th e State and Wildlife Crime. 
55 Gust afson et al 2018 Small Wars & Insurgencies Journal 270. 
56 Gust afson et al 2018 Small Wars & Insurgencies Journal 270. 
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2.3.1 Traditional Chinese Medicines and Vietnam 

One of the most leading causes of rhino poaching is the ancient belief held by the Asian 

countries regarding Traditional Chinese Medicines. The uses of rhino horn in the Asian 

society is for both traditional and medicinal purposes that has been for many years. This 

has an entrenched cultural significance in the Chinese society.57 For the people using 

rhino horn, whether rhino horn can be scientifically proven to be effective as a medicine 

or not is irrelevant.58 As it has been shown , a sizeable portion of the world 's population, 

including SA and Mozambique, use other healing systems other than the science-based 

western medicinal approach and those people believe they have the right to do so. 59 This 

is due to the entrenched cultural beliefs held by the people. The negative impact of this 

inherent line of reasoning , however, is that it is given prominence over the importance of 

the protection of natural resources and the impact that it has on society as a whole. 

Traditional Chinese Medicine (TCM) has been defined as "an ancient and still existing 

method of healthcare premised on the belief in balance, moderation and prevention ." 60 

This is, as stated before an ancient practice that dates as far back as 2600 BC. 61 

Furthermore, rhino horn has also appeared in ancient Chinese scriptures such as the 

Divine Peasant's Herbal from the 1st Century BC. Rhino horn cups were thought to be 

capable of indicating whether any liquid substance held was poisonous. 62 In TCM, when 

rhino horn is ground finely or taken orally, it is supposed to be having curative properties 

ranging from hangover relief, fever relief, gout and stroke. 63 It can be used also as 

medicine for snake bite, hallucinations and demonic possessions amongst others . 64 

57 Herbig and Griffiths 2016 ACSJC 131. 
58 Herbig and Griffiths 2016 ACSJC 131. 
59 Herbig and Griffiths 2016 ACSJC 131. 
60 Herbig and Griffiths 2016 ACSJC 131. 
61 Herbig and Griffiths 2016 ACSJC 131. 
62 Herbig and Griffiths 2016 ACSJC 133. 
63 Herbig and Griffiths 2016 ACSJC 133. 
64 Herbig and Griffiths 2016 ACSJC 133. 
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Furthermore, TCM combines herbs and animal products to create harmony and balance 

in the body.65 Differing from media reports, rhino horn has never been used as an 

aphrodisiac but it is currently believed by some to be a cure for cancer and this has 

subsequently spiked the demand for it.66 There has since been reports released of the 

fact that there is no scientific evidence linking rhino horn to any medicinal properties in 

most TCM countries in Asia . This has led to the removal of rhino horn from traditional 

medicine pharmacopoeias in the Asian countries. 67 

However, this has not eliminated the demand for rhino horn in the said countries. This is 

because traditional medicine, as a therapeutic art, puts a lot of emphasis on the spirit of 

the animal as contained in its flesh and bones. Therefore the absence of scientific proof 

of medicinal properties is not regarded as determinative and further not a deterrent.68 The 

belief in the medicinal properties of rhino horn remains entrenched in Chinese-related 

cultures.69 

Besides its believed curative value, rhino horn is seen to have symbolic value . A pair of 

rhino horn stands as one of the eight treasures also known as the Eight Great Things or 

'pa pao'. Portions of rhino horn were also used as badges of rank by military officials 

during the Ming and Qing reigns in China.70 It is a status symbol that was and is still being 

used as a gift to obtain favor and influence as a cultural practice. 71 The use of rhino horn 

is not taught in Asian culture today, however, it remains entrenched in its history and 

therefore used by Asian families. This practice is transferred through social learning 

where the ideologies are passed on from generation to generation thus perpetuating the 

values and practices.72 

Additionally , rhino horn is also used in Vietnam . As the country has experienced 

increased economic growth , the demand for wildlife products has also increased .73 The 

65 Herbig and Griffiths 2016 ACSJC 133. 
66 Herbig and Griffiths 2016 ACSJC 135. 
67 Herbig and Griffiths 2016 ACSJC 135. 
68 Herbig and Griffiths 2016 ACSJC 135. 
69 Herbig and Griffiths 2016 ACSJC 135. 
70 Herbig and Griffiths 2016 ACSJC 135. 
71 Herbig and Griffiths 2016 ACSJC 135. 
72 Herbig and Griffiths 2016 ACSJC 135. 
73 Herbig and Griffiths 2016 ACSJC 135. 
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wealthy Vietnam elite use rhino horn as a status symbol. It is ground to a powder and 

mixed with water and drunk. When mixed with wine, it is promoted on Vietnamese 

websites as the 'alcoholic drink for millionaires'. 74 Rhino horn is more va luable than 

cocaine , which has made it more exceptional as it is used as a negotiating tool in business 

deals for the wealthy. Furthermore, it is been argued that rhino horn has more value than 

platinum, gold and heroin and is also a party drug for the wealthy. As the supply for the 

diminishing rhino horn is decreasing, it makes it more expensive and more appealing . 

2.3.2 Corruption 

Corruption is a complex concept which does not have a universal definitio n. It can be 

defined as when persons (public official or private individual) abuse their positions to 

benefit themselves, people in their network, their community or organization. 75 These 

corrupt acts fall within the categories of bribery; where money or gifts are offered in 

exchange for the person to either turn a blind eye, offer information or even provide 

poaching equipment. 76 The others are patronage, which results also in turning a blind 

eye but the actors are connected through a family or friendship network. Diplomatic cover 

would be the use of an official position to participate in poaching or trafficking . This is 

difficult to expose and stop because of the protected status of the official positions. 77 

Concerns have been raised about the involvement of some officials at national and 

provincial government in the crime of rhino poaching .78 These officials go al l the way up 

to senior positions including management staff. 79 This then raises the point that 

participators in rhino poaching do not only do it because of poverty but also and 

increasingly because of greed and acquisition of more wealth . Poverty as a cause of rh ino 

poaching will be discussed further in the study. 

74 Ayling 2013 JWLP 62. 
75 Wyatt et al 2017 AJC 36-49. 
76 Wyatt et al 2017 AJC 36-49. 
77 Wyatt et al 2017 AJC 36-49. 
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To illustrate the point above, four officials from SANParks based in Pretoriuskop section 

of KNP were arrested in connection with rhino poaching activities. 80 It is disappointing to 

know that conservation staff have been directly involved in the rhino crime. However it 

has been argued that such an occurrence is not entirely unexpected as local guards and 

rangers have been involved in poaching or providing information to poachers in the past. 81 

Due to the challenges linked to locating and shooting rhinos, it is widely believed that 

insider information is imperative to many rhino poaching events. 82 One of the biggest 

challenges of preventing rhino poaching is that the poaching process runs within already 

corrupt structures that facilitate all kinds of crimes. 83 It is proposed that the criminal justice 

system, the political environment and the economic sector are the major structures that 

are likely to be corrupted which ultimately enables rhino poaching. 84 Furthermore, it is 

important to note that the crime of rhino poaching has further cultural and social 

perspectives that also play a role in how rampant corruption may or may not be. 85 When 

perpetrators are caught, the payment of bribes can ensure their release or they may 

receive lesser sentences.86 Such exemption also increases the illegal activity of rhino 

poaching .87 

There is indeed a significant connection between corruption and rhino poaching where 

the corrupt actors are in both the private and public sector.88 The private sector corruption 

actors include veterinarians , wildlife related businesses and industries. The public sector 

include border guards, custom agents, game rangers, judiciary, police, regulators and 

prosecutors .89 Corruption , especially where government officials are involved , 

undermines governance and efforts to curb poaching . This brings one to the conclusion 

that money and greed are the most prevalent drivers of rhino poaching . The higher the 
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demand for rhino horn , the higher the value of the rhino . The higher the value of the rhino 

horn, the higher corruption will go. Maj-Gen Jooste of Kruger National Park rightly alludes 

that rhino money can buy people as the law enforcement institutions cannot compete with 

rhino money and one can only depend on the integrity of an individual. 90 

There was an incident reported by SanParks in November 2017 where three rangers, 

Emmanuel Mdhuli , Xongani Mathebula and Walter Mhangani were caught in the act of 

dehorning a rhino.91 The rhino was the second of the three that they shot and killed . They 

were arrested and charged with trespassing , possession of unlicensed firearms and 

possession of unlicensed ammunition amongst others.92 It has been noted that poachers 

succeed as a result of the fact that they sometimes work with park rangers. The proof of 

this was stated by the managing executive of SanParks Glenn Phillips , who mentioned 

that curbing rhino poaching is a huge challenge also because some rangers work hand 

in hand with the poachers and sometimes are the poachers. He further alluded that 

SanParks is working in collaboration with the SAPS to bring these crooks to book. 93 

Evidently so, the efforts to curb the crime are paying off as SanParks further announced 

in June 2018, that two field rangers who were suspected of rhino poaching have been 

arrested. The two were based at the Houtboschrand section of Kruger National Park.94 

The arrest apparently came after an intensive investigation held by collaborative efforts 

between San Parks Environmental Crime Investigation Unit and the SAPS. 95 

Termed as the systematic web of corruption , it consists of bribes being offered by 

attorneys to magistrates and prosecutors in order to give lenient sentences to rhino 

poachers or let them go free after bail .96 This is as in the case of the Kwa Zulu Natal 

accused rhino poaching kingpin Dumisani Gwala.97 Furthermore, in the arrest of accused 

kingpin in Hazyview Sydney Mabuza, it was revealed that most officials including police 

9° Kruger National Park www.krugerpark.co .za . 
91 Siviwe 2017 https://www.thesouthafrican .com . 
92 Siviwe 2017 https://www.thesouthafrican.com. 
93 Siviwe 2017 https ://www.thesouthafrican .com . 
94 Siviwe 2017 https://www.thesouthafrican.com . 
95 Siviwe 2017 https://www.thesouthafrican.com. 
96 Joseph 2017 https ://www.savingthewild.com. 
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officers in the Hazyview area are in the kingpin 's pay roll and even though he was arrested 

in June, he was released on bail of R250 000 which was R 30 000 less for the rhino horn 

he paid for on the day of his arrest. 98 

2.3.3 Poverty and Social, Historical and Cultural Influences 

It has been $tated that the driver of the crime of rhino poaching is the poverty stricken 

people living around the protected areas. 99 This statement proves to be lacking due to 

the fact that other actors in rhino poaching are wealthy people and it cannot be said that 

only poverty causes deviance.100 It has further been argued that there is a tendency to 

accept the blunt stereotype that poor people poach because they are poor. 101 Another 

view held by conservation NGOs such as the WWF is that the crisis of poaching is 

orchestrated by organized criminal networks but is ultimately enabled by poverty.102 The 

poverty argument has further been made in powerful pol icy arenas.103 

For example, according to the International Conservation Caucus Foundation (ICCF), 

acute poverty accounts in part for illegal wildlife hunting or poaching in Africa.104 It would 

be then better to keep the view that there are links of a direct and indirect connection 

between poaching and poverty. However, due to the poverty and unemployment, rh ino 

poaching becomes a means to earn income as it is considered more difficult to make 

money the legal way. According to a report compiled by Fenio in 2014 while talking to 

community members in Justicia, Mozambique, a young man was quoted saying "Because 

of the poverty we are in , we see that there is gold in the horn ... "105 

However it must be noted that there are factors that contribute to the communities around 

protected areas taking part in rhino poaching . These factors include the social , socio-
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economic and historical views of the communities. Although the link between rhino 

poaching and poverty is thin, it is still an important factor to be considered . This affirms 

the point that motives are not the same. Many rhino poachers live in the communities 

around the protected areas and in some cases, poachers receive protection and 

assistance from the said people .106 

Historica lly, the legal rights to hunt were taken away from Africans in order to limit sport 

hunting and Safari business to European colonizers .107 This process removed rights to 

subsistence hunting and further impoverished Africans.108 Furthermore, the acts of land 

expropriation and forced removals from land during the colonial and apartheid eras 

contributed greatly to the incidents of poaching .109 This would then explain the motive for 

poachers in the communities as they continue to ignore legislation protecting wildl ife 

because they believe they have the right granting them access to use wildl ife as they 

have done historically. 110 Also because they believe they have been deprived of their 

rights. This is so because indigenous property, hunting rights and ancestral burial lands 

were not considered when protected areas were established .11 1 

In 1948 Apartheid became a formalized system in South Africa . As such the African 

people experienced what can be called a 'double exclusion' from national parks in that, 

they were denied access as visitors to the parks.112 They were further systematically 

excluded from the governance of the parks.11 3 Consequently, parks such as the Kruger 

National Park came to represent a mechanism for apartheid rule where white supremacy 

in conservation overruled the importance of the black lives.114 The so-called 'fortress 

conservation areas' served the political elite during the eras of the oppressive regimes as 

it brought large areas of land in the direct control of the state which led to the eviction of 
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the local people from their homes. 11 5 Similar processes played out in Mozambique as the 

country was haunted by a decade of civil war which ended in 1992. The civil war led to 

the displacement of the people as well as the loss of cattle and wildlife .11 6 

This was reiterated by Dr. Annette Hubschle of the UCT's center of Criminology in her 

presentation made to the Parliament's Portfolio Committee on Environmental Affairs in 

2016. She stated that forced removals , poverty and the 'Robin Hood style justice' are 

motivation for South Africans from poor communities readily work with poachers .117 

According to her research , communities were forcefully removed from where Kruger 

National Park is today thus highlighting the point that there is a conflictual relationship in 

terms of the history of the country.118 At the heart of human-wildlife conflict lies the 

concept that wildlife is considered more important than the lives of humans. This is 

reflected in the measures used to curb the problem of rhino poaching in that more efforts 

are placed in protecting the endangered species than efforts made to better the lives of 

the communities living around the protected areas. 

That is also why communities become reluctant to report poachers because the money 

derived from poaching is helpful to the poor communities.11 9 The passivity is also caused 

by the fact that the park adds little to no value to the lives in the communities. 120 It would 

seldom make sense as to how it is that a large portion of land is allocated to taking care 

of nature than it being used to better the lives of communities living around it. 121 A typical 

instance is that the contact person in the criminal network is someone who lives and 

works in the community. 

When the rhino horn package is delivered , it is accompanied by a sum of between R 100 

000 and 200 000 to share between members of the network. 122 They will poach 3 or 4 

times , then money is used to buy a car and make renovations in the family home. It then 
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becomes difficult to compete with the money in that there are no incentives good enough 

to deter a poacher just for the sake of the money.123 What is clear is that even if rhino 

poaching is seen as morally wrong , however, the potentially profitable benefits outweigh 

the ethical issues. In addressing the problem of rhino poaching , the government and all 

concerned stakeholders need to pay specific attention to the attitude communities around 

the protected areas have. 

2.4 Effects of Rhino Poaching 

Rhino poaching , a worldwide catastrophe is not only detrimental to the animals that are 

poached , but to the environment and economy as well . Rhino poaching is a problem for 

a number of reasons which go far beyond protecting the species itself. The impacts are 

severe and the financial impact can be said to be the most severe especially in the tourism 

sector. 

Rhino poaching negatively impacts on people especially those living around the 

protected areas, for example, the Kruger National Park . This is so because they are 

exposed to the criminals connected to the international trafficking or poaching 

syndicates.124 Their safety is compromised , thus living them vulnerable to attacks. The 

impact of rhino poaching is also on the community members living around the protected 

areas who take part in the crime. Most of them are young people who end up in jail , having 

criminal records, being paralyzed or even dead , thus leaving families broken .125 

The tourism sector has since the eruption of the crime been impacted . It has been 

reported that wildlife products that have already been trafficked globally are worth more 

than R 284bn a year.126 This is frighten ing as South Africa is home to around 80% of the 

rhino species in Africa . In 2013 alone, the foreign visitors who came to Africa brought an 

estimated income of $34 bill ion a considerable percentage of that money coming to South 
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Africa .127 The increasing numbers of rhino poaching have caused concern to the foreign 

and local visitors who visit the game reserves and parks. Some feel unsafe as they fear 

that incidents could occur around and to them. 128 Others felt that their experience of 

visiting was ruined by the sound of anti-poaching helicopter patrols.129 However, more 

studies have been conducted on the perceptions of visitors on rhino poaching and how 

this impacts on tourism.130 

The other effect of rhino poaching is the increase in the cost of protecting rhino species. 

Game reserves and parks are burdened with costs of upgrading security systems and 

hiring more rangers and guards. Although this is advantageous for job seekers, it might 

mean that these institutions are running at a loss and might not be able to keep up with 

all the costs. The effects of rhino poaching are severe and there are long term and short 

term effects . However not much study has been documented yet on the extent of the 

effects extensively. Rhino poaching is a real thorn on the side for both the South African 

and Mozambican economies and environment that needs to be addressed speedily and 

aggressively. 

2.5 Incidents of Rhino Poaching 

Although there are efforts by law enforcement officials to curb the problem of rhino 

poaching, reports show that the crime is still persisting . It has further been reported that 

a minimum of 9 incidents of poaching occur in the Kruger National Park in a day.131 

However it is important to note that strides are being made by the law enforcement 

officials to catch the culprits. The Department of Environmental Affairs released the 2017 

Report of poaching numbers from across South Africa . The report revealed that a total of 

1028 rhino were poached in 2017 which is a slight decrease compared to the 1054 in 
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2016. 132 Furthermore, in a recent article by Legal Brief, it was reported that an alleged 

rhino poaching kingpin was arrested by the Hawks.133 

This is also an arrest of two other alleged rhino poachers who had been operating outside 

the Kruger National Park but based in Johannesburg.134 The alleged rhino poachers being 

Mandia Mashele and Kelvin Malapane appeared before the Magistrate court on the 30 th 

May and were said to reappear on the 13th of July. 135 The two appeared in June before 

the Benoni Magistrate Court and were each released on R50 000 bail. 136 Their arrest was 

after a two year long operation to try find the cu lprits who were suspected of acquir ing 

rhino horns and exporting them to Southeast Asia from South Africa .137 The arrest was 

considered as a major breakthrough in the fight against rhino poaching by the Hawks. 

The Hawks' Colonel Jooste explains that the culprits recruited people to obtain rhino 

horns that would be received by a maximum of three runners at a high price to then sell 

or supply to end -user markets.138 He further stated that it is believed that the rhino horn 

acquired was poached form the Kruger National Park. 139 It is also reported that of the 

1084 rhino poached in South Africa in 2017, 504 of them were from the Kruger National 

Park.140 The Hawks further arrested 3 more alleged rhino poachers and proceeded to 

seize their properties in Mpumalanga. They seized things such as firearms , high caliber 

ammunition , identity documents and bank cards.141 They further arrested Petrus Mabuza 

known as 'Mr. Big ' together with 21 year old Unisa student, Nozwelo Mahumane. A 

statement made by Jamie Joseph who is the Director of Saving the Wild applauded the 

arrests and further went to indicate that a business man like Mabuza known in the 

poaching circles as 'Mr. Big ' does not gain so much power without the assistance of 
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people in high or official spaces.142 This then refers to the problem of corruption which is 

one of the leading causes of rhino poaching . 

Mabuza was remanded in prison after appearing before the Hazyview Magistrate Court 

and Mahumane was released on bail of R20 000.00.143 The spokesperson for the Hawks 

Mr. Hangwani Mulaudzi stated that the Saving the Wild organization had been gathering 

information for months on the activities of Mabuza's alleged syndicate and then provided 

the information to the Hawks.144 

At the beginning of July two rhinos were killed and dehorned at the Shamwari Private 

Game Reserve in Cape Town.145 Two of the horns were taken from the big cow and the 

other from the rhino calf. The police stated that there were no arrests made, however 

good leads were found at the scene. 146 Additionally according to a report by Eye Witness , 

there was a shootout at the Loskop Nature reserve in Mpumalanga where two poachers 

were shot dead during a chase on Saturday 14th of July.147 It is stated that the pair started 

shooting at the police after being tracked down and the police shot back.148 Furthermore, 

a police officer and another alleged poacher were wounded . It was reported that no 

arrests have been made as yet. 149 

With regard to incidents in Mozambique, it has been reported that rhinos and elephants 

there have been depleted and therefore poachers in Mozambique target the Kruger 

National Park to poach rhino because it is closest and thus making the criminal activity 

quicker. 150 Rhino species was said to be extinct by the warden of the Mozambique's 

Limpopo's National Park in 2013 and this was not for the first time as the extinction has 

happened in the 1990's.151 He stated that the country's last rhinos had all been wiped out 
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by poachers. Furthermore, the report states that without crossing into South Africa, 

Mozambicans also take advantage of the rhinos that wander into their country.152 

The largest seizure of rhino horn in Mozambique happened in a house in Matola in May 

2015 where the police uncovered rhino and ivory horns. There were 450 ivory horns and 

65 of rhino horns which were packed in crates and some on the floor.153 The fresh splatter 

of blood on the floor as well as a horrible smell indicated that some of the animals were 

recently killed .154 One Chinese national found in the house was taken into custody and 

another was later arrested as he offered to bribe the police officials with $ 34 000.00(an 

equivalent of around R 450 000.00) in order for them to drop the case. 155 Unfortunately 

investigations were squandered when the horns seized vanished within days after the 

raid .156 

The said horn disappearance occurred despite being under guard at the police's 

provincial headquarters.157 They were replaced with bull horns and the Chinese nationals 

who were arrested were released on bail. This is after they promised to return to court in 

November, however, they disappeared without trace.158 In another arrest in 2016, six 

people were arrested four of which are police officials . They were arrested for rhino horn 

theft and one of them was the head of the Criminal Investigation Division in Matola.159 In 

more appalling news, potential evidence was burned by Mozambican authorities as they 

were aware that they could not protect valuable stockpile .160 This horn was burnt during 

a public event in May 2016.161 Rhino poaching incidents are still in occurrence, with the 

latest recorded in September 2018.162 
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2.6 Conclusion 

This chapter has sought to highlight the nature, causes and effects of rhino poaching. A 

summary on the incidents of the crime is also covered based on the study. It is clear that 

there are a number of drivers that propel this scourge and there can never be a singular 

solution to the problem. It is also clear that this is not just a conservation crime. What is 

comforting is the knowledge that it is no longer treated as such but has been considered 

one of the priority crimes to be fought. 

Evidently so, it is not only up to government to deal with the problem, however all 

stakeholders need to get involved. Of paramount importance, is the need for more 

information to spread concerning this crime and how negatively it impacts on society as 

a whole. The next chapter will cover the regional and international legal instruments 

available and their effectiveness in combatting rhino poaching . 
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CHAPTER 3: INTERNATIONAL AND REGIONAL LEGISLATIVE FRAMEWORK ON 
RHINO POACHING 

3 Introduction 

Wildlife crime such as rhino poaching is currently one of the major issues in conservation 

globally today. These offences threaten the existence of the rhino species and further 

accelerates the decline of a member of the wildlife population_. In order to combat the 

crime of rhino poaching , effective law enforcement is critical. Due to the fact that this 

crime is transnational in nature, international and regional collaboration and cooperation 

is crucial. This would be to ensure that the crime is effectively dealt with and that the trade 

in wildl ife is controlled and does not threaten and endanger wildlife. 

There has been arguments that the reason for the continuous escalation of the crime 

against wildlife is due to weak legislation. This is further fuelled by corruption within the 

law enforcement institutions. This part of the study looks at international and reg ional 

legal instruments aimed at protecting wildlife and combatting wildlife crime. It is worth 

noting that domestic environmental laws of most African countries including South Africa 

and Mozambique, are greatly influenced by international and reg ional law. 163 This is 

mainly because many environmental problems know no political boundaries.164 

Furthermore, a study into the effectiveness of the said legislation will follow. This part 

looks at the Convention on International Trade in Endangered Species of Wild Fauna and 

Flora (CITES) as the international legal instrument that protects trade in wild li fe . 

Furthermore the Southern African Development Community's Law Enforcement and Anti

Poaching (Strategy SADC's LEAP) is discussed. The chapter also looks at the Southern 

African Development Community (SADC) Protocol on Wildlife and Enforcement, the 

Transfrontier Conservation Areas (TFCA's) as well as the African Union Convention on 

the Conservation of Nature and Natural Resources. The reason for a focus on these 

specific instruments is mainly due to the fact that wildlife crime is also an issue of concern 
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sought to be addressed by the said instruments. The basis for corporation , joint 

management and protection of the environment has already been established. Therefore, 

for the purposes of this study, it is argued that the same instruments and strategies are 

used as a tool to fight rhino poaching and should be developed further in order to 

effectively curb the crime. 

3. 1 Convention o.n International Trade in Endangered Species of Wild Fauna and 
Flora (CITES) 

Wildlife management has long been regulated at an international level. 165 The failure of 

national regulation and international agreements as well as an increase in the illegal 

wildlife trade of threatened species, brought about the 1973 drafting of the Convention on 

International Trade in Endangered Species of Wild Fauna and Flora (CITES) during a 

meeting of the members of The International Union for Conservation of Nature (IUCN). 166 

As an international treaty, CITES provides a legal basis for member states to operate in 

a common manner.167 This regulatory treaty was negotiated and established to protect 

wildlife from over exploitation and came into effect in 1975. It now has a membership of 

over 170 countries including South Africa and Mozambique.168 

The CITES Convention has been hailed as the leading and most successful international 

conservation Convention.169 The aim of CITES is further to ensure that the international 

trade of wildlife does not threaten their survival. The parties to CITES have adopted 

policies at the national level through a licensing system that subjects certain wildl ife 

species to differing degrees of control. 17° Furthermore member states adhere voluntarily 

to the CITES Convention. This means that for its effectiveness, there should be consistent 

national legislation implemented by signatories.171 CITES does not take the place of 
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national laws but it in fact provides a basis for domestic legislation to be developed on .172 

It is further the responsibility of member states to enforce CITES.173 The measures the 

member states are to employ include to penalize trade in, or possession of the species 

as directed in the Convention .174 CITES regulates international trade in species by 

categorizing species into three appendices. Appendix I includes species that are not to 

be traded internationally for commercial purposes. Furthermore Appendix II caters for 

species that can be traded for commercial purposes but within strict regulations, and 

requiring resolutions of sustainability and legality. Lastly Appendix Ill includes 'species 

included at the request of a country wh ich then needs the cooperation of other countries 

to help prevent illegal trade and exploitation ' .175 

The effectiveness of CITES is largely dependent on the willingness of the member states ---► '.to adhere to the regulations. This would be by the development of national legislation and 

:::, a; ,development strategies. Furthermore, for the effective implementation of the CITES 

3 ~ member states need to meet the four requirements which are firstly the designation of 

.,Z 0:2 CITES authorities. Secondly, prohibition of trade in violation of the Convention. Thirdly , 
' _, 
l_;, the penal ization of illegal trade. Fourth and last, the authorization to confiscate species 

illegally traded or possessed.176 South Africa is amongst one of the countries that have 

set in place domestic legislation that is believed to meet the said four requirements fo r 

the effective implementation of CITES.177 Mozambique, on the other hand is said to only 

have domestic legislation that meets one to three of the four requirements for the effective 

implementation of CITES.178 

Several reports point out the limitations on the enforcement of law on wildlife crime. These 

limitations include lack of capacity and resources, poorly funded and understaffed 

enforcement institutions. Inadequate numbers of park rangers, lack of technology and 

lack of knowledge and experience with issues of wildlife , are some of the limitations . 179 
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As it may be true with South Africa and Mozambique, the biggest challenge has been with 

the effecti ve control of the borders shared by the countries.180 This allows poachers and 

traffickers easy access and the ultimate they also evasion of arrest and prosecution as 

rangers cannot carry out a chase across the border from the Kruger National Park.181 

At the CITES Conference of Parties in 2017 (CoP17), all member states with rh ino 

species were reminded of the need to constantly review poaching and trafficking trends, 

to ensure that the measures they implement to constrain and fight rhino poaching remain 

effective and are quickly adapted to respond to any newly identified trends.182 CITES is 

considered a cornerstone multilateral agreement lying at the center of international trade 

and species conservation .183 It is also largely respected amongst the conservation 

community. CITES does not have a specific treaty article mandating member states to 

develop procedures to address compliance with its provisions.184 

However, its compliance system has evolved through secondary rules such as resolutions 

and decisions taken at the Conference of the Parties to CITES as well as practice of over 

30 years of broad provisions set out in various articles of the Convention.185 These broad 

provisions include that parties should report to CITES on trade and measures to 

implement and enforce the treaty. Furthermore, that the secretariat reviews national 

reports and communicate problems of implementation to parties and make necessary 

recommendations.186 The parties are to respond on the remedial action and report back 

to CoP and have them give feedback. The question of effectiveness springs up in that 

CITES does not have a strict effectiveness and compliance system. This then means that 

the pol itical will of the parties is a significant factor in monito ri ng stringent compliance and 

thus the effectiveness of the law. 
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3.2 SADC Law Enforcement and Anti-poaching Strategy (LEAP) 

The Southern African Development Community (SADC) is a regional economic 

community comprising of 15 member states including South Africa and Mozambique.187 

It was established in 1992 with the aim of facilitating regional integration and poverty 

alleviation.188 This is to be done through economic development and safeguarding peace 

and security. The SADC Law Enforcement and Anti-Poaching strategy (LEAP) is 

embedded on the Protocol on Wildlife Conservation and Law Enforcement which was 

established at Maputo in August 1999.189 The need for developing a SADC Law 

Enforcement and Anti-Poaching strategy emanates from the growing global awareness 

of wildlife crime in Africa .19° Furthermore the strategy was implemented to strengthen the 

fight against rhino poaching and the illegal trade in wild fauna and flora with law 

enforcement being a major factor in the battle. 191 

The key objective of the Protocol entails the establishment of common approaches to the 

conservation of wildl ife and sustainable use of wildlife as well as to assist with the effective 

enforcement of laws that govern natural resources.192 These objectives are to be 

established within the region and within the legislative framework that exist in member 

states. Furthermore, objectives are to encourage the sustainable use of wildlife, to 

harmonize laws that administer wildlife use and conservation . 

As a furtherance of the objectives of the Protocol , the purpose of LEAP (the strategy) is 

to provide a framework for country and regional cooperation concerning wildlife 

conservation and sustainable use of resources and effective law enforcement. 193 The 

strategy aims to further encourage the engagement of international organs on natural 

resource management, wild li fe -related law enforcement issues and anti-poaching 

issues. 194 It pays special consideration to issues that go beyond national boundaries and 
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to encourage coordinated action by member states in the protection , management, 

conservation and sustainable use of their wildlife.195 

Accord ing to the document, the strategic areas to be addressed include, the development 

of legislation and judicial processes, minimization of wildlife crime and illegal trade , the 

integration of people with nature and the sustainable trade and use of natural resources 

and most importantly the improvement and strengthening of field protection.196 To this 

end , the strategy includes the establishment of the SADC Wildlife Crime and Prevention 

Coordination unit. 197 Member states are also encouraged to establish tasks teams at 

national levels to coordinate wildlife related law enforcement and anti-poaching issues.198 

The SACO LEAP strategy has also been hailed as a document that wi ll boost efforts to 

combat wildlife trafficking and poach ing by introducing a common approach among 

member states to fight the illicit trade against wildlife.199 

3.3 Transfronteir Conservation Areas in Southern Africa 

Since environmental problems such as rhino poaching tend to transcend human made 

borders, it seems clear that tackling the problem requires cooperation between 

neighboring states.200 However, the cooperation need not only be for tackling crime 

against wildlife but also for the management of the environment including other fauna and 

flora . As a result, the establ ishment of Transfrontier Conservation Areas has become an 

important dimension of environmental conservation and management. 201 This has also 

received an enthusiastic backing from global actors ranging from the World Bank to 

international environmental NGO's.202 Although the establishment of TFCA's dates back 
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as far back as 1926 with the binational park between USA and the Canadian border, 

Southern Africa has recently proved to be a key area in the establishment of TFCA's.203 

TFCA's are governed by bilateral , reg ional and global instruments that are applicable to 

the states participating in the transboundary agreements . 204 They are also governed by 

the legal measures observed by the states concerned at national level . It is 

acknowledged that the establishment of each TFCA comes with its own challenges such 

as cross-border cooperation with different legal systems, socio-economic systems, 

biophysical features, cultures, political approaches, land occupation arrangements and 

historical traditions that are involved. 205 Therefore in light of the above it is clear that there 

can be no uniform approach to the establishment of a TFCA as consideration is made of 

all that is at stake for the sake of environmental protection and the battle against wildl ife 

crime. 

According to the IUCN definition of Protected Areas as well TFCA's issued in 1994: TFCA 

is: 

" ... a clearly defined geographical space recognized , dedicated and managed through 
legal and other effective means, to achieve long term conservation of nature with 
associated ecosystem services and cultural values ."206 

The IUCN provides further guidance of the core features of a TFCA. The features are that 

it spans over one or more borders, specifically and especially dedicated to nature 

conservation , protection and management and maintenance of biodiversity. Furthermore 

it should be managed cooperatively through legal and other relevant measures. 207 

The SADC (Southern African Development Community) has additionally facilitated the 

establishment of the Transfrontier Conservation Areas (TFCAs) .208 They are also known 

as the Transboundary Protected Areas (TBPAs) and are founded on the realization that 

natural resources that overlap on international boundaries are shared assets between the 
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concerned neighboring countries.209 The development of the TFCA's is also recognized 

as a mechanism that can be util ized to enable conservation and sustainable use of natural 

resources.210 Although they are a relatively new concept in the conservation arena, they 

have been identified to have a potentially meaningful contri bution to the conservation of 

biodiversity and the socio-economic development of rural communities around the 

areas.211 Furthermore, it is also a breeding space for effective measures to deal with the 

crime against wildlife .212 

The IUCN/World DATA released information that the number of Protected Areas was 287 

TFCA's around 2007.213 Presently there are 18 existing and potential TFCA's in both 

terrestrial and marine environments in the SADC region . 214 Furthermore , the SADC 

TFCA's can be divided into three categories based on their level of development. The first 

category is the established TFCA's with formal agreements, second is the emerging 

TFCA's with a Memorandum of Understanding and thirdly conceptual TFCA's which only 

exist on or as a concept. 215 There are protocols and strategies which create an enabl ing 

environment for the establishment of the TFCA's such as the SADC Protocol on Wild Life 

Conservati on and Law Enforcement (1999) and the SADC Protocol on Regional 

Biodiversity Strategy (2006). 216 

These TFCA's are not developed following an identical standard due to differences in 

spatial allocations such as land use categories. 217 They also differ significantly with regard 

to the level of cooperation in instances of communication between the officials to jointly 

implement activities by the partnering countries.218 South Africa and Mozambique fall 

under category A of the SADC TFCA's. The Lubombo Transfrontier Conservation Area 
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Complex, which is a trilateral protocol between South Africa , Mozambique and Swaziland 

was signed between the countries in June 2000.219 

Furthermore, the Great Limpopo Transfrontier Park treaty was signed by South Africa , 

Mozambique and Zimbabwe in December 2002.22° For purpose of this study, it is argued 

that based on the way TFCA's are structured , they should be employed further as 

effective tools to fight rhino poaching . The harmonization and development of the policies 

that already exist should be premeditated with tools to fight rh ino poaching thus protecting 

the environment. In other words, the governance institutions and progressions as well as 

the laws regulating the governance of biodiversity resources need to be holistic and 

cohesive in order to be effective. TFCA's are founded on the purpose of collaborative 

conservation of biodiversity on the premise that biod iversity knows no bounds . 221 

Therefore if laws are harmonized with the specific intended outcome of f ighting rhino 

poaching it would be very helpful. 

This study suggests that another effective measure that can be util ized to combat rhino 

poaching is the establishment of a TFCA or bilateral binding legal instrument between 

South Africa and Mozambique. The rationale being that a large number of the kill ings 

have occurred around the border shared by the two countries. However, it is noted that 

the issues of political ecology also takes play in this instance. Although pol itical ecology 

does not form part of this study, it is important to allude to it as it is one of the issues that 

need to be properly addressed in order to have TFCA's functioning effectively. It is further 

important to note that TFCA's have the potential to bring about new forms of conflict over 

access and control of resources.222 Nonetheless it is envisaged that for countries like 

South Africa and Mozambique who are already in collaborative relations, issues of this 

nature need not conflict. 

The importance of regional collaboration in the form of TFCA's was further reiterated by 

South African Environmental Affairs Minister Edna Molewa. She stated that: 
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"The SADC region is unique and rich with abundant wildlife . This makes it prone to daily 

threats of poaching . Therefore, collaboration and co-ordination of law enforcement 

efforts are the key to maintaining the ecological integrity of the region ." 223 

3.3African Union Convention on the Conservation of Nature and Natural 
Resources 

South Africa and Mozambique are signatories to the African Union Convention on the 

Conservation of Nature and Natural Resources (the Convention) . They became 

signatories in 2012 and 2004 respectively . In September 1999, heads of States and 

Government Organization on African Unity issued a Declaration on the establishment of 

the African Union (AU) . It was with the view of, amongst other things, the acceleration of 

the process on integration in the Continent. 224 Furthermore, the intention of the 

Organization on African Unity (OAU) was to further African unity as well as to coordinate 

and intensify corporative development. The initiatives of the OAU led to the birth of the 

AU with a strategy to intensify economic and pol itical integration of the African countries. 

The vision of the African Union is that of an integrated , peaceful and prosperous Africa 

which is driven by its own citizens to create a dynamic force in the global arena . It can be 

noted that for vision of the AU to continue an undying commitment by all member states 

to see it be a long term reality is required. Of important relevance to this study, the 

objectives of the AU include the promotion of sustainable development as key levels of 

society such as the economy. The promotion of co-operation at all levels of human activity 

to raise the living standards of African people is imperative. Also important is the 

promotion of harmonization of pol icies between the existing and future regional 

economies for the realizations of the regional objectives .225 

The African Union Convention on Conservation of Nature and Natural Resources (the 

Convention) was established with the intent to be a continent-wide instrument for the 
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conservation of Africa 's natural resources. It is a result of a thorough revision of the 

original Convention which was adopted in Alg iers in 1968 also known as the Alg iers 

Convention .226 The Convention was adopted by the Assembly of the African Union on 11 

July 2003 in Maputo hence it is also referred to as the Maputo Convention . 227 The Maputo 

Convention was not meant to be a new Convention but rather a revision of the Algiers 

Convention , however, there are differences between the two. 228 Among the factors that 

undermined the effectiveness of the Algiers Convention was the lack of administrative 

structure to manage the affairs of the Convention . However, in addition to fostering 

conservation , the Maputo Convention 's objective was also to foster harmonization and 

coordination of policies.229 

Article II of the Convention outlines the objectives thereof. They are to "enhance 

environmental protection, to foster the conservation and sustainable use of natural 

resources and to harmonize and coordinate policies in these fields . "230 The fourth of the 

said objectives stems as the core of this study, which is towards a harmonized legal 

instrument that regulates rhino poaching between South Africa and Mozambique. This is 

discussed further in the next chapters . The Convention further articulates that the process 

of adhering to the objectives of the said Convention, parties should be guided by the 

principles of the rights of all people to a satisfactory environment that is favorable to their 

development. 231 Furthermore they should be guided by the principle of the states' 

responsib il ity to ensure the right to development and protection. 232 

The parties to the Convention further have the obligation to ensure that they adopt and 

implement measures to ensure that the objectives of the Convention are carried out 

properly.233 They are to achieve this through preventive measures and the application of 

the precautionary principles and evidently a due commitment to develop and protect the 
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people of Africa. 234 Article IX of the Convention tasks the parties to promote conservation 

and sustainable use of natural resources including animals. Particular attention is to be 

paid also to threatened species. 235 

The parties are also tasked to establish and or strengthen existing facilities for 

conservation to perpetuate plant and animal species. 236 This is the more important due 

to the escalation in rhino poaching that has affected not only Africa but the global society. 

Moreover the Convention requires the parties to identify areas that are critical for the 

survival of threatened species such as the implementation of policies that allow more 

efficient Corporation within the region and the education of people about the importance 

of wildlife conservation. 237 

The Convention also encourages the establishment of conservation or protected areas 

which are properly maintained with room for extension. This is to be done through the 

employment of effective legislation within parties' states or bilateral agreements for the 

furtherance of long term biodiversity conservation .238 Furthermore, it is to be done by 

involving the local surrounding communities in the conservation of the threatened species 

through education, ownership rights and management positions in the areas.239 This 

would encourage the people to be more involved and empowered as there would be a 

better understanding of the importance of conservation and a change in perspective. The 

said recommendation by the Convention would apply for both South Africa and 

Mozambique as there is an existing bilateral agreement between them. Furthermore it 

would encourage harmonization of legislation between the countries. 
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3.4 Effectiveness and Compliance with international and regional instruments 

The above submission gives a description of the international and regional instruments 

that are there to facilitate, promote and influence collaborative biodiversity protecti on. 

However if not effectively enforced, they are only as good as on paper. This brings about 

the issue of collaborative governance, particularly good governance especially where two 

or more sovereign states are involved. The question of effectiveness and compliance with 

environmental laws is also closely linked to good governance which relates to processes 

of government decision making.24° Furthermore, it relates to the institutions that make the 

decisions which have a major impact on the goals and objectives of the government 

institutions.241 

Compl iance with existing environmental laws will ensure protection of the environment 

and good environmental management. This necessitates the need for environmental 

legislation that is effective. For these international and reg ional regulatory instruments to 

be seen to be effective attention needs to paid to the enforcement of the law and 

compliance to the law. By enforcement it means there should be a proper justice system 

where offences are appropriately and speedily tried . Also the member states that adhere 

to the international regulations need to formulate legislation in line with the regulations. 

By compliance it means the member states should willing ly comply and implement the 

laws. It is further noted that compliance is not an end in itself but rather is a means to 

accomplish effectiveness on law. 242 

It has been noted that amongst the number of challenges that face international and 

regional environmental law is political will. Carroll Muffet explained at the First United 

Nations Environment Assembly in 2014 that: 
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-( ..., 

In encouraging poli tical wi ll, platforms like the CoP17 and the United Nations Environment 

Assembly gatherings can be seen to be of aid . This is where incredible moments are 

created for countries to make political statements that highlight their commitment to 

conserving the environment. However the barrier to those commitments being fulfilled is 

the support received by officials at their respective countries .244 Furthermore, the 

effectiveness is also dependent on voluntary compliance, self-regulation and cooperation 

incentives.245 It is worth noting that voluntary compliance should not be on the basis of 

avoiding a sanction , however, it should be with the view of achieving the objectives set 

out in the international and regional legislation to which states are subject. 

The other challenge of effectiveness and compliance lies with decision making and policy 

constra ints as well as lack of management plans dealing with TFCA's. 246 This is alluded 

to due to the fact that it is puzzl ing that with the international and regional legislation that 

exists there still persists a high level of biodiversity loss with specific reference to the rhino 

poaching as the subject matter of the study. With regards to CITES, the question of its 

functional effectiveness has been met with contrasting views. 247 As previously stated , the 

effectiveness of CITES is largely dependent on the parties self-reporting and 

implementing provisions set out on CITES. This is done through submitting reports of 

certificates and permits given out as well as the volume of species. Furthermore parties 

have to submit reports that indicate the legislative , regulative and administrative 

measures that are taken to enforce the Convention .248 

The foregoing suggests that CITES is only as strong as the parties that will ingly choose 

to give effect to its provisions of course with the availabil ity of all necessary resources 

available to do so. This further raises the question of how effective or relevant CITES is 

in the fight against wildlife crime when self-reporting is a core requirement fo r its proper 

functioning. The reality is that even with the existence of CITES wildlife crime persists . 

There has been divergent views on the relevance and effectiveness of CITES. Some have 
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acknowledged it as one of the utmost effective of all international treaties concerned with 

conservation and protection of wildli fe under which real progress has been made. 249 

Nevertheless, a significant number of skeptics have pointed out that the Convention 's 

entire approach is fundamentally ill-thought-out and that it is in urgent need of 

reconfiguration in order to meet the conservation requirements of this age. 250 

Furthermore, some commentators have gone so far as to state that the entire Convention 

should be abandoned or abolished entirely as it is counter-productive.251 The foregoing 

statement points out in support of the challenge wi th regards to the effectiveness of CITES 

in this day particularly in relation to rhino poaching. 

It has been estimated that the number of protected areas including TFCA's globally is at 

130 000 with establ ished TFCA's being 225 globally. 252 One then wonders why, with such 

a large number of TFCA's establ ished, there is still such an alarmingly high rate of 

biodiversity loss-in this case rhino poaching.253 This further feeds on the subject of 

effectiveness of the instruments. The decline in biod iversity and accelerating amounts of 

extinction and species loss is evidence of failu re to meet commitments to the international 

and regional community with regards to biodiversity. 254 As far as subjective view is 

concerned , compl iance with and the effectiveness of international and reg ional is highly 

dependent on the willingness of member states to act for the benefit of the environment. 

With that said , there are other factors that are to be considered if the said law is to be 

effective. Issues such as state sovereignty, availability of resources and financial capital 

to implement the law properly need to be careful ly addressed in order to win the fi ght 

against rhino poaching and species conservation. 
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3.6 Conclusion 

The above submission has sought to give a discussion on the international and regional 

legal instruments that are there to regulate wildlife trade and intergovernmental 

cooperation . It is clear through the above that collaboration and cooperation in fighting 

rhino poaching is crucial and a very important long term solution . This is also important 

as sustainable use and management of the rhino species will be ensured. Furthermore, 

the above submission has sought to highlight that if properly facilitated, transnational 

species management has potential to effectively curb the crime against wildl ife, in this 

case rhino poaching . 

The next chapter is a discussion on the leg islative framework in South Africa and 

Mozambique. Individual and Collaborative efforts of fighting rhino poaching between the 

two countries is del iberated on as well. The subject matter of this study, which is the 

harmonization of laws in both countries towards a legally binding instrument in the fight 

against rhino poaching is also discussed . 

CHAPTER 4: LEGISLATIVE FRAMEOWRK OF SOUTH AFRICA AND MOZAMBIQUE 

4.1 Introduction 

South Africa and Mozambique both have legislation that protects threatened species such 

as rhinos. Legislative framework in South Africa is said to be robust and sufficient enough 

to effectively curb rhi no poaching . Although there seems to be a continuous scourge of 

rhino poaching incidents , the drafters of environmental legislation have done a good job. 

Mozambique has been considered to be a crucial transit and shipment point for rhino horn 

in order to smuggle to Asian consumers as they are an international market. 255 Rhino 

poaching or wildlife crime has also been considered a small crime with a conviction of a 
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payment of a fine at most. Due to the latter and the escalated levels of poaching , 

Mozambique has been pressured to escalate their responses to the crime. 256 

This chapter seeks to highlight the legislative mandates made by both countries to combat 

rhino poaching. It also gives account of the collaborative measures South Africa and 

Mozambique have embarked on to save the rh ino species from extinction . In addi ti on , 

this study discusses the core of the study. Harmonization of the existing legal systems 

between South Africa and Mozambique with emphasis on prioritizing collaboration 

between them will be discussed below, 

4.2 Legislative Mandate: South Africa 

South Africa has a vast amount of leg islation on wildlife conservation and biodiversity 

protection. From a legislative perspective, South Africa is well equipped to successfully 

fight rhino poaching .257 The legislation addressing rhino poaching is under the 

Department of Environmenta l Affairs. The Department is responsible with ensuring that 

the environment is protected and conserved for the benefit of all and future generations 

as well . 

4. 2. 1 Constitution of South Africa, 1996 

An environmental clause in the Bill of Rights chapter of the Constitution of South Africa 

was an important step towards the development of Environmental law in South Africa .258 

This has strengthened environmental law in South Africa. The environmental clause in 

the Constitution was firstly included in the interim Constitution of 1993 in section 29 

exclud ing subsection (b).259 An addition in the Constitution of 1996 was made upon 

revision of the interim Constitution environmental provision . Section 24(a) and (b) states 

that: 
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Everyone has the right - (a) to an environment that is not harmful to their health or 

wellbeing ; and 

(b) to have the environment protected, for the benefit of present and future generations, 

through reasonable legislative and other measures that-

(i) prevent pollution and ecological degradation; 

(ii) promote conservation ; and 

(iii) secure ecologically sustainable development and use of natural resources while 

promoting justifiable economic and social development. 260 

The clause entails that the environment is to be "protected through reasonable legislative 

and other measures that promote conservation and secure ecologically sustainable 

development."261 It is therefore the duty and responsibility of the State to give effective to 

the above section through relevant legislation and other necessary measures. This 

inclusion is important as it is an indication of how pivotal the environment , (i ncluding 

animals and plant life) and its benefits are to the country. This also indicates the legal 

duty upon the South African government to protect and conserve wildlife from any form 

of exploitation including poaching and or trafficking .262 The right as contained in section 

24 is to be interpreted in two ways. Firstly, it guarantees a healthy environment to every 

person in the country. The state is mandated to ensure that the first part of the section is 

to be complied with .263 Secondly, the State is not to infringe on the "right to environmental 

protection and is to provide protection against any harmful conduct towards the 

environment. "264 The constitutional provision further mandates the State to give effect to 

the law through leg islative measures as well as other measures available. 
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Section 24 of the Constitution265 was further interpreted in the case of Fuel Retailers 

Association of Southern Africa v Director-General: Environmental Management, 

Conservation and Environment, Mpumalanga Province. 266 It was stated that: 

"What is apparent from section 24 is the explicit recogn ition of the obligation to promote 
justifiable "economic and social development" ... development cannot subsist upon a 
deteriorating environmental base. Unlimited development is detrimental to development. 
Promotion of development requires the protection of the environment. However, the 
environment cannot be protected if development does not pay attention to the costs of 
environmental destruction . The environment and development are thus inexorably 
linked."267 

Furthermore, it was stated that: 

"the Constitution recognizes the interrelationship between the environment and 
development. Indeed it recognizes the need for the protection of the environment at the 
same time it recognizes the need for social and economic development. It envisages that 
environmental considerations will be balanced with socio-economic considerations through 
the ideal of sustainable development. Sustainable development and sustainable use and 
exploitation of natural resources are at the core of the protection of the environment. "268 

This interpretation of section 24 by the Constitutional Court is an ideal way to explain the 

intention of the drafters of the Constitution 's purpose of the insertion of the environmental 

clause. It is an indication of the clear obligation on the State of promoting socio-economic 

development while safe-guarding the importance of environmental protection (including 

animal and plant life) . 

4. 2. 2 The NEMA 

Pursuant to this constitutional provision , the National Environmental Management Act 

(NEMA)269 was put in place to give effect to the constitutional clause. The Act was passed 

in November 1998 and came into force in January 1999. 270 It covers 'natural resource 

use and conservation , pollution control and waste management, and land use planning 
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and development. '271 The NEMA also provides for environmental management 

principles. Section 2 of the Act states that 'the development, use and exploitation of 

renewable resources and the ecosystems of which they are part do not exceed the level 

beyond which their integrity is jeopard ized. '272 Additionally , section 2 states that: 

"the negative impact on the environment and on people's environmental rights be 
anticipated and prevented , and where they cannot be altogether prevented , they be 
minimized and remedied. "273 

Section 1 of the NEMA274 defines the environment as the surroundings within which 

humans exist and that are made up of-

(i) the land , water and atmosphere of the earth ; 

(ii) micro-organisms, plant and animal life; 

(iii) any part or combination of (i) and (ii) and the interrelationships among and 

between them; and 

(iv) the physical , chemical , aesthetic and cultural properties and conditions of the 

foregoing that influence human health and wellbeing . 

The Act also sets out principles that amongst other things, serve as a 'guide to the 

interpretation, administration and implementation of the Act and any other law concerned 

with the protection or management of the environment. '275 These principles are to be 

observed in light of the State's important responsibility to respect, protect, promote and 

fulfill the social and economic rights of the people as contained in chapter 2 of the 

Constitution of South Africa .276 

There are also the precautionary and preventative principles. These principles have been 

developed under the premise that action is required to prevent environmental damage 
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and ensure sustainable development. 277 The precautionary principle has been described 

as "where there are threats of serious or irreversible damage, lack of full scienti fic 

certainty should not be used as a reason for postponing measures to prevent 

environmental degradation".278 The precautionary principle is also provided for in the 

NEMA. It states that "a risk-averse and cautious approach is applied , which takes into 

account the limits of current knowledge about the consequences of decisions and 

actions. " 279 

In addition , there is also the preventative principle which is reflected in the elaboration of 

the notion of sustainable development in the NEMA. It provides that the 'pollution and 

degradation of the environment are avoided, or where they cannot be altogether avoided, 

are minimized and remedied .'280 These principles establish a responsibility to the 

government and all users of the environment to take necessary precaution in protecting 

the environment and also to prevent any degradations to the environment. 

Furthermore, section 28 of the NEMA places the responsibility of the duty of care and 

remediation of environmental damage on everyone who causes significant pollution or 

degradation to the environment. It is indicated that whoever causes pollution or 

degradation to the environment must take all necessary measures to stop the said 

pollution or degradation from occurring or continuing.281 Sections 2 and 28 of the NEMA 

are an indication of the State's efforts to protect the environment and ensure sustainable 

development for all who benefit from the environment and all that is in the environment 

including animal and plant life . 

4.2.3 NEMBA 

The National Environmental Management: Biod iversity Act, 10 of 2004 (NEMBA) is an 

expansion of NEMA which regulates the management and conservation of South Africa 's 
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biodiversity and its components. 282 It further affords protection to species and the 

ecosystems that are in need of national protection.283 Chapter 4 of the NEMBA provides 

for the protection of threatened or protected species as well as the listing of threatened 

species and those that are in need of national protection.284 Rhinos fall within the pt 

category of listed species that need national protection in section 56(1 )(a) which are 

"critically endangered species facing an extremely high risk of extinction in the wild in the 

near future". Furthermore, section 57 outlines the restricted activities relating to listed 

threatened and protected species. ·It states that a person may not carry out any restricted 

activity on the listed threatened or protected species without having a permit as set out in 

terms of chapter 7 of the NEMBA. 285 

The restricted activities in section 57 are defined in chapter 1 of the Act and include 

"hunting , catching , or killing any living specimen of the listed threatened and protected 

species by any means" such as pursuing , luring and injuring with the intent to hunt catch , 

capture or kill any such specimen. 286 Sections 87 and 88 of the Act287 deal with the 

regulation of the issuing of permits for restricted activities. It further entails that a person 

may apply for a permit by lodging an application and that the issuing authority may issue 

the permit conditionally or unconditionally. The issuing authority may even refuse to issue 

a permit if it is satisfied that certain conditions are not met. 

Finally, chapter 9 of the Act deals with offences and penalties relating committing any 

restricted activity without a permit. It indicates that a person is guilty of an offence if he 

contravenes or fa ils to comply with the provisions of the Act. Further, it entails that it is an 

offence to fabricate or forge documents in an attempt to hand them in as if it were a 

permit. 288 Section 102 of the Act states that a person convicted of an offence is liable for 

a fine of up to 10 million or imprisonment of a period not exceeding 10 years or may be 

liable to both the fine and the imprisonment. Prosecutors have often taken the 
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imprisonment option as that ensures that more poachers are kept behind bars and 

consequently restricted from poaching .289 The NEMBA is also accompanied by the 

Threatened or Protected Species regulations (TOPS) . They are an extension of section 

97 read with section 100 of the NEMBA. The regulations place a stricter regulation on 

hunting, wildlife usage and other activities causing harm to threatened and protected 

species.290 

The NEMBA with relevant sections concerning rhino poaching was enforced in the case 

of S v Lemthongthai.291 The accused , Mr. Chumlong Lemthongthai , a Thai national , had 

successfully appl ied for 26 permits to shoot and kill rhino for purposes of trophy hunting. 

This appl ication was sought in terms of chapter 7 of the NEMBA to the Department of 

Environmental Affairs . The representation was that the 26 permits were going to be used 

by professional hunters. It was found that the people who appeared on the permits did 

not participate on the hunt. Ultimately, 26 rhinos were shot and killed and then exported. 

The intention of the accused was not to hunt the rhinos for trophy hunting but rather to 

trade illegally with rhino horn. 

This was an intentional violation of the permit application process as indicated in chapter 

7 of NEMBA as wel l as section 57 of NEMBA containing restricted activities. The accused 

was sentenced to paying a fine of R1 million and 13 years imprisonment, fa ilure to pay 

the fine made the imprisonment to 18 years . This was a clear message to poachers to 

deter them from pursuing this crime of rhino poaching . The presiding Judge in the case 

highlighted the intention of the NEMBA in protecting and conserving biodiversity as duty 

owed to both the present and future generations. 292 

4.2.4 
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A further extension of the National Environmental Management Act is the National 

Environmental Management: Protected Areas Act (NEMA: PAA)293 which should be 

applied and interpreted in accordance with the N EMA. 294 Furthermore, it should be 

interpreted and applied in conjunction with the NEMBA. 295 The purpose of this Act is to 

provide for the protection and conservation of the "nation's biological diversity and its 

natural landscapes for the establishment of a national register of all national , provincial 

and local protected areas. "296 

Furthermore, it is for the management of the protected areas in accordance with national 

norms and standards. This Act also facilitates intergovernmental cooperation and public 

participation and consultation concerning matters in relation to the protected areas. 297 It 

is a good thing that the Act advocates for intergovernmental cooperation . This indicates 

that the harmonization of laws between South Africa and Mozambique should not be a 

difficult process as there is a provision for such. 

4. 2. 5 Other Measures 

The legislative framework available in South Africa is regulated nationally and enforced 

throughout the nine provinces.298 The nine provinces have an authority mandated to 

implement the national legislation and ensure a dedicated law-enforcement unit. 299 

Therefore the Department of Environmental Affairs (DEA) , provincial environmental 

departments, other provincial and municipal organs of the state employ Environmental 

Management lnspectorates.300 This is a network of environmental enforcement officials 

from national , provincial and municipal government departments established by NEMA. 

293 

294 

295 

296 

297 

298 

299 

300 

No 57 Of 2003. 
Section 5 (1) (a) of NEMA: PPA. 
Section 6 of NEMA: PPA. 
Purpose of NEMA: PAA Act no 57 of 2003. 
Purpose of NEMA: PAA Act no 57 of 2003. 
Jayathan 2016 https://www.internationalconservation .org. 
Jayathan 2016 https://www.internationalconservation.org. 
Environmental Management Inspectorate https://www.environment.org.za . 

51 



The officials are not given powers to prosecute cases at court as all cases are handed 

over to the NPA for prosecutions.301 The functions of the Environmental Management 

Inspectors include to investigate environmental issues such as suspected criminal 

activities, inspect premises to determine if legislation is compl ied with and collect 

evidence of criminal activity.302 Additionally , the inspectors are to enforce legislation by 

searching premises, containers , vessels, vehicles and aircraft and even establish road 

blocks. Lastly, they are to do administrative work such as to issue compliance notices 

and admission of guilt fines .303 Even though the inspectors do not have powers to 

prosecute cases, they do work closely with the NPA and the South African Police services 

to investigate environmental crimes and ensure successful prosecution of offenders. 

The Department of Environmental Affairs also established the National Wildl ife Crime 

Reaction Unit (NWCRU) , in order to encourage national law enforcement coordination 

between the nine provinces and further to close all gaps as far as legislation in regions of 

South Africa is concerned .304 This unit comprises of representation from the South African 

Police Services (SAPS), South African National Parks, national and provincial nature 

conservation officials, the National Prosecuting Authority (NPA) as well as INTERPOL. 

The key objectives of the Unit is to ensure a coordinated structure for law enforcement 

response, information management, investigation and prosecution . 305 

There are also efforts made by the SAPS in which there is a special division of the 

Directorate of Priority Crime Investigations (DPCI) . This division was established mainly 

to prevent, combat and investigate national priority offences and within it there is an 

Endangered Species Section which centers on gathering information regarding poaching 

or illegal wildlife trade of protected species . 

The NPA as an independent prosecuting authority of South Africa comprises of the 

Organized Crime Unit where rhino poaching crimes are prosecuted. Tasked with 

prosecution of all offenses in the country, the NPA has invoked a wide range of legislation 
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to convict rhino poachers. An example of the legislation is the Prevention of Organized 

Cri me Act (POCA)306 wh ich prosecutes serious offences such as money laundering and 

racketeering .307 The offence of racketeering is the one committed by a group of people 

acting together for monetary gain. 308 Section 3 of the Act prescribes penal ti es in case of 

a conviction for offences in terms of section 2(1 ) being a fine not exceeding the amount 

of R 100 mil lion or imprisonment for li fe . The Act also entails that over and above facing 

the criminal prosecution for the crime of rhino poaching, whatever proceeds gained 

il legally wil l be confiscated upon the request of the prosecuting authority . 309 This 

provision is to stand as a deterrent to wildlife criminals especially if effectively enforced . 

4.3 Legislative Mandate: Mozambique 

The Constitution of the Republic of Mozambique entails that every citizen has the right to 

live in a balanced environment which has to be protected .310 The State and local 

authorities in collaboration with environmental protection associations are consequently 

tasked to adopt pol icies to protect the environment and ensure the sustainable use of the 

natural resources. Furthermore, the Mozambican government is to promote initiatives to 

ensure the 'conservation and preservation of the environment aimed at improving the 

quality of li fe of its citizens .' 311 

4. 3. 1 Forestry and Wildlife Law No 10/1999 

Mozambique has various legislative instruments set up to facilitate wildlife protection and 

conservation such the Forestry and Wildlife Law. 312 The Forestry and Wild li fe Law was 

enacted in July 1999 and is the major law dealing with hunting and wildlife crime in 
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Mozambique. The aims of the law include to protect, conserve and develop the proper 

and sustainable use of forest and wildli fe resources. This is for the economic, social and 

ecological benefit of the current and future generations of Mozambique. 313 The Council 

of Ministers of Mozambique is the part of government that regulates forest and wildlife for 

the purpose of monitoring acts concerning , use and management of forest and wi ldli fe 

resources.314 The Council is also responsible for periodically updating the amounts of 

fines for violations.315 

The Forestry and Wildlife Law also regulates hunting in Mozambique under Article 20. It 

provides three categories of permitted hunting which are hunting under a simple license . 

This allows national individuals and local communities to hunt for their personal 

consumption in multi-use forests . The second involves sport hunting by national and 

foreign individuals in official hunting reserves , game farms and other conservation areas 

for sustainable use. Lastly, commercial hunting done by corporate entities and national 

individuals for obtaining the spoils or trophies for marketing through breed ing of wild li fe 

animals.316 The Forestry and Wildlife law is regulated by Decree 12/2002.317 

4. 2. 3 Conservation Law 

A more recent additional piece of legislation is the Conservation Law318 which was 

enacted in June 2014. This enactment coincided with the review of the criminal Code of 

Mozambique which has included heftier penalties for wildlife and environmental crime 

offenders .319 The passage of this new Conservation Law is an indication of the 

Mozambique government's willingness to pass legislation addressing rhino poaching in 

the country. 320 
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The Conservation Law amends some parts of the Forestry and Wildlife Law and imposes 

stricter rules and regulations regard ing the protection, conservation and sustainable use 

of biodiversity within protected areas.321 Furthermore, it regulates the management of 

Conservation areas, protected zones as well as the recovery and restoration of 

biodiversity and endangered species.322 It also establishes additional inspection and 

sanctions. The Conservation Law also mandates the Mozambican government to take 

necessary steps to enforce the application of CITES. 323 

Previously, poaching has not been considered as a crime and often those arrested would 

get off with a fine for illegal possessions of weapons. 324 The new Conservation Law has 

implemented stricter penalties for poachers including heavy fines and jail terms of up to 

12 years for kill ing protected species.325 In addition, anyone using illegal firearms or 

snares, even if no species is caught, can be sentenced to 2 years in prison .326 The 

Mozambican government also launched an intelligence led enforcement with the police 

which includes recruiting , equipping and training scouts and rangers to use intelligence 

networks.327 This additionally involves, detecting rhino horn at key ports and airports 

through the assistance of sniffer dogs. The government of Mozambique has heeded the 

call to develop legislation in adaptation to the wildlife crime crisis. It is envisaged that 

through strict environmental regulations and law enforcement the reduction of wildl ife 

crime is well in sight. 

4. 2. 4 Other Measures 

The Mozambique government set out priority actions in wildlife conservation during 

January 2015 compounded in the National Ivory and Rhino Action Plan 2015/2016 

(NIRAP). These priority actions included developing legislation, frontline and strict 
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enforcement and training programs. 328 Furthermore addressing effective prosecution and 

judicial handling of wildlife crime, encouraging national and international cooperation and 

improving law enforcement operations such as tightening security at borders . 329 

Furthermore, the government of Mozambique developed and approved the National 

Pol icy and Strategy for Forestry and Wildlife Development in April 1997. 330 This Policy 

and strategy was designed with the aim of encouraging the public participation in natural 

resources and management. An additional aim was to disperse and delegate authority of 

natural resources in recognition of local communities and their rights in using and 

conserving natural and wildlife resources.331 

4.4 Special Arrangements between South Africa and Mozambique 

South Africa and Mozambique signed a Memorandum of Understanding between each 

other on the 14th of April 2014 at Skukuza in the Kruger National Park. 332 The agreement 

is a collaborative effort taken by both countries in the fight against rhino poaching. This is 

also because Mozambique is regarded as a priority country in South Africa with a need 

to engage for wildlife protection is recognized . 333 Furthermore, the partnership was also 

in order to address the scourge of rhino poaching incidents occurring in the Great 

Limpopo Transfrontier Park.334 

The iconic bilateral meeting between the countries occurred on 14th June 2013 in 

Maputo, Mozambique. This is where the need for a government-government 

Memorandum of Understanding on cooperation in biodiversity was acknowledged .335 The 

areas of cooperation considered in the Memorandum include management, conservation 

and protection of biodiversity.336 "Compl iance with obligations under CITES and relevant 

regional and international conventions, implementation of legislation on biodiversity as 
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well as compliance with regional conventions and protocols" formed part of the 

agreement. 337 The other important area of cooperation is the exchange of information , 

intelligence, good practices and research on biodiversity conservation and law 

enforcement. 338 Furthermore, collaborative innovation in the expansion and growth of 

technology support, trade in wildlife, management of conservation areas, and community 

development through revenue from biodiversity form part of the agreement. 339 

Article 3 of the Memorandum outlines the forms of cooperation to be the interchange of 

necessary information and documents on safety , conservation of biodiversity and 

enforcement and compliance of law. The cooperation occurs through visits of delegations 

and experts from the two countries as well as joint organization of seminars, workshops 

and meetings with all relevant stakeholders for the improvement of law. The 

implementation of the Memorandum is through a joint committee encompassing officials 

from both parties who will provide the annual work plan and monitor and evaluate the 

implementation of the agreed programs. 340 The Memorandum of Understanding is a step 

in the right direction , especially for the development of the harmonization of legislation 

between the two countries that are at the heart of this study. 

4.5 Clarion Call for Harmonization of Legal Instruments 

Collaborative efforts between South Africa and Mozambique are welcome and are a clear 

indication of the willingness of both countries to implement measures of curbing rh ino 

poaching. Rhino poaching has hit both countries hard and it has become imperative for 

them to join forces in aggressively combating the onslaught. Prior to elaborating further 

on the call for harmonization of legal instruments a definition of the concept of 

harmonization in the legal context for the benefit of the environment and the species is 

important. 
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The concept of harmonization comprises of the state of accord ; the combination or 

adaptation of parts or related things in order to form a consistent and orderly whole . In 

this process, however, the diversity of objects in the process is preserved . 341 The aim is 

that the individual ity of the objects is retained to form a new system. 342 In legal terms , 

harmonization is a goal for legal reform that is also dependent on the elements of law to 

be harmonized .343 Furthermore, harmonization in the legal context also includes 

combination of sectoral parts of laws to form one whole or the combination of procedures 

in law of different jurisdictions. 344 This study is concerned with the combination or 

coordination of common and useful sectors and procedures of law to form a piece that 

can be used parties concerned . 

This harmonization of legal instruments will strengthen legislation of both countries and 

portray a positive image to the regional and international society concerned about rh ino 

poaching . As far as subjective view is concerned , literature review already conducted 

suggests that intergovernmental cooperation is highly encouraged by most 

commentators, wildl ife and conservation organizations , the international platform as well 

as reg ional and national platforms. The aim of this study is to motivate for a step further, 

combin ing existing legal instruments dealing with rhino poaching between the two 

countries in order to save the species from extinction. 

It is recognized that South Africa and Mozambique have each taken their own approach 

to regulating biodiversity conservation, particularly the endangered species, as a result of 

different state based laws and policies. 345 However, the argument set forth is that 

although the environment in its complexity may be unique in each country and territory, 

the mechanisms and processes which regulate its protection and conservation need not 

be.346 A standardized regime for environmental regulation , such as the development and 

adoption of a model of law by each state could reduce the regulatory burden, increase 
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compliance and enforcement of law as well as environmental performance. 347 It is 

perceived that the benefits of harmonization of legislation outweigh the challenges that 

come with issues of different state laws, policies and approaches. 

A question may arise as to whether such a move would bring about benefits for business 

and the environment and also to determine which aspect of the environment needs 

harmonized regulation. The model of law developed would be beneficial for the 

environment, particularly rhino poaching reduction since there would be security upgrade 

that would ensure proper monitoring of the border shared by South Africa and 

Mozambique. The collaboration of intelligence and investigative units as well as law 

enforcement institutions of both countries should form part of the agreement. The benefits 

for business would be an integrated economic system that ensures that jobs are created 

for communities in both South Africa and Mozambique, thus ensuring community 

development and a sense of responsibility for wildlife and the environment. 

The call for harmonization does not denote loss of individual identity of each country. 

Harmonization involves the consistent arrangement of different parts of law. 348 The 

argument for harmonization does not imply the establishment of a single legislation but 

rather a uniform regulatory instrument for the management and monitoring of rhino 

poaching through considering a standardized model comprising of best practices from 

both countries.349 The harmonization is to be aimed at comparing systems, ensuring 

coordination of actions such as licensing systems, security measures and partnership in 

judicial and prosecutions processes. 

The aim is a regulatory or guideline document that is legally binding between South Africa 

and Mozambique for the sake of enforcement. The call for harmonization is one that calls 

for the measures used on one side of the fence to be also used on the other side of the 

fence between South Africa and Mozambique. It is acknowledged that both parties have 

entered into a Memorandum of Understanding that encourages cooperation , however , 

there are differences in legislative and enforcement approaches to rhino poaching that 
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could best be integrated into one equal system beneficial to all involved , most importantly 

the rhino species. 

These countries have also shown commitment to the ideal of cooperation through the 

development of the Great Limpopo Transfrontier Park encompassing both the Limpopo 

National and Kruger National Parks. It is anticipated that the initiative to harmonize legal 

systems needs not be an impossible process. Although there might be challenges and 

uncertainty with regard to the development of a harmonized system, it is settling to know 

that this is not the first cooperative initiative these countries have embarked on. 

Furthermore, it may be a long term solution , however, the sooner these countries come 

together at the harmonization table, the better it is for the rhino species that needs to be 

saved from the brink of extinction. 

4.6 Conclusion 

The survival of the rhino species is greatly dependent on the establishment and 

enforcement of law. This chapter acknowledges the strides taken by both South Africa 

and Mozambique in protecting the rhino species for the benefit of the present and future 

generations through enabling legislation and law enforcement. Although there continues 

to be calls by the international and regional society as well as conservation organizations 

to strengthen legislation on rhino poaching, both South Africa and Mozambique have 

taken initiative and are committed to protect and conserve the rhino species. Most 

importantly, the above submission has emphasized the need for a harmonized legal 

system between South Africa and Mozambique. As indicated , the proposed system is not 

to infringe on the individuality and national sovereignty of the countries. It is rather to 

develop more consistent and similar practices that aim to increase rhino species. 

The next chapter brings about conclusions and recommendations for further measures 

that can be utilized to curb rhino poaching in both South Africa and Mozambique. It is 

noted that there is always room for improvement as far as legislation on rhino poaching 

is concerned . Furthermore, these countries need to further look into ways that can 

improve legislation and ensure better enforcement of the law that is already available. It 
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is also crucial for South Africa and Mozambique to continue prioritizing cooperation and 

integration of legislation and law enforcement in order to successfully save the rhino 

species from extinction . 

CHAPTER 5: CONCLUSIONS AND RECOMMNENDATIONS 

5. 1 Conclusions 

Rhino poaching is not only a threat to the survival of the rhino species, but it also 

undermines the rule of law and good governance and it fuels corruption . 350 This organized 

and wide spread criminal activity deprives countries of their natural capital and cultural 

heritage.351 The social and economic consequences are equally devastating . The 

consumers who utilize animal products, rhino horns in particular, appear to do so due to 

lack of education and a misguided belief system. 352 An example would be high profile 

Vietnamese individuals who claim that rhino horn can cure terminal illnesses such as 

cancer.353 The research question of the study inquired whether the legislative framework 

available between South Africa and Mozambique is sufficient to eliminate rhino poaching . 

The answer could be that if the harmonization of legislation between South Africa and 

Mozambique is effectively done, then rhino poaching could be eradicated . 

This study has sought to highlight the nature of the crime, causes and effects of rhino 

poaching. All the causes of rhino poaching have severely negative impacts on the rhino 

species, however one that stands out the most is corruption. Corruption wipes out the 

efforts made by governments to deal with this crisis. The sad thing is that, the very officials 

who are meant to uphold the law are the ones compromising it. It has further been 

highlighted that there are a number of drivers of.rhino poaching, therefore there can never 

be a singular solution to the problem. It has further been identified that rhino poaching is 
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not just a conservation crime and it is comforting that it is no longer regarded as such but 

rather as a crime priority by both South Africa and Mozambique. 

In addition, this study has highlighted that both South Africa and Mozambique have 

attempted to eliminate rhino poaching through legislation in international and regional 

fields . Through these legislative pieces, these countries have shaped their own domestic 

legislation and embraced collaborative measures as ways to combat rhino poaching . 

It is not clear when. the present crisis of rhino poaching will come to an end , however , 

what is crystal clear is the need for a clear understanding of the crime and its causes as 

well as more drastic multifaceted solutions. This study fuels the great expectation that 

improved law enforcement coordination , collaborative efforts, investigative dil igence and 

prosecutori al performance will produce deterrent effects that will lead to the significant 

reduction of rhino poaching incidents.354 One other key aspect in the reduction of rhino 

poaching as mentioned , is the awareness and education about rhino poaching as a crime 

in the same caliber as drug deal ing and human trafficking . 

The scourge of rhino poaching is rapidly decreasing the rhino populations globally and 

South Africa and Mozambique have been hit hard. It is vital that the full might of the law 

is used against all those who take part in decreasing rhino numbers through poaching 

and illegal trade. The hard work already done by South Africa and Mozambique in 

conjunction with law enforcement authorities should be praised. Legal loopholes must be 

fastened and justice must be seen to be done against rh ino poachers and those who 

benefit from decreasing the rh ino population. It is submitted that the harmonizati on of the 

environmental legal systems proposal is the thin line between the decline in rhino 

poaching and the sustainable existence of the rhino horn as desired. 

5.2 Recommendations 

354 Montesh 2012 www.rhinoresourcecenter.com . 
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The crime of rhino poaching is complex in nature. Therefore, curbing it requires integrated 

and flexible approaches.355 It is key that all available legislation is utilized effectively in 

order to protect the species in the long term. Implementing long term and short term 

strategies is important because of the nature of the crime that is ongoing and involves 

deep rooted bel ief systems. The following are the recommendations that can be 

implemented in the fight against rhino poaching . These recommendations are categorized 

as long-term, medium and short term. This is with the recognition that rhino poaching will 

not be curbed or eradicated overnight. However, the concurrent implementation of such 

would yield results . 

5.2.1 . Short Term Recommendations 

5. 2. 1. 1 Dehorning of Rhino Horn and Rhino Poisoning 

It seems better to beat the poachers at their own game by dehorning the rh inos while 

under sedation.356 The process is a relatively safe one as far as the welfare of the rhino 

species is concerned especially when conducted by professional conservation teams. 357 

The horns of the rhinos can grow back and this would be a good method of ensuring that 

possible extinction is curbed . Although the process of dehorning is fairly a drastic 

measure, it can be considered a necessary conservation intervention to curb rhino 

poaching.358 The process of dehorning rhino horn was first done in Namibia between 

1989 and the early 1990's to protect rhinos from being poached. 359 Dehorning together 

with improved security measures and funding for anti-poaching strategies was perceived 

to have contributed significantly to the reduction of rhino poaching. It is due to this process 

that no single de horned rhino was poached . 360 
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There have been other success stories such as in Zimbabwe and even South Africa 's 

private reserves, which clearly denotes that this process can be an effective tool in curbing 

rhino poaching .361 It is further acknowledged that rhino horn dehorning is not a stand 

alone solution and it has been discovered that, used alongside other methods, it can 

surely protect the rhinos.362 As and when dehorning takes place it should be done with 

anti-poaching security and monitoring personnel available and also have it publicized as 

a further deterrent to poachers.363 Although poachers can still kill rhinos because of the 

stub (due to its high value) after dehorning , the availability of security operations at all 

times would assist. 364 

Another method that could curb rhino poaching is that of poisoning rhino horns. The 

process first surfaced in 2010, when Ed Hern, who is the owner of a Lion and Rhino 

reserve around Johannesburg stated that he would inject rhinos in his game reserve with 

poison as an effort to deter poachers.365 The aim would be to kill or make ill anyone who 

tries to consume the poisoned horn .366 This method seems to be a proactive solution to 

rhino poaching and is advantageous because the poisoning would not be damaging to 

the horn itself. 367 The idea of poisoning rhino horn lies on two theories , firstly that it will 

be a deterrent to rhino horn consumers who would stop buying and would deter poachers 

because they know they would not make profit as anticipated. 368 

The poisoning process involves tranquilizing the rhino and drilling a hole in its horn 

thereafter injecting the parasiticides and dye used to mark animals such as horses and 

cows.369 Both these methods of preventing rhino poaching seem to have potential to 

significantly reduce rhino poaching. It would be ideal if government, reserves and parks 

could utilize them wisely to combat the poaching crisis . 
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5. 2. 2. Medium term Recommendations 

5.2.2.1 Demand Reduction and Educating Local Communities 

Another important tool to curb rhino poaching is the method of demand reduction . It would 

work best when the message of deterring consumers is spread domestically first and then 

to the consumers in Asian countries as well as globally.370 This would ensure that the 

method of entry is closed in for 'foreign criminals '. Countering the belief that rhino horn 

has substantial medicinal value is very crucial .371 Scientific research has already bust the 

myth that the rhino horn can cure cancer and be used as a hangover remedy. 372 However, 

what stands to be a great challenge is the public belief that it can help with curing cancer 

as well as the trade market of young wealthy Vietnamese who use ground rhino horn as 

a recreational drug.373 Behavioral change can usefully be implemented in end-user 

countries such as Vietnam but also domestically.374 

Furthermore, park managers, also need to continually involve local communities in the 

protection and conservation of rhinos. 375 Strengthening community engagement in the 

fight against rhino poaching is vital as people living close to the parks and reserves are 

at the frontline of exposure to rhino poachers . These communities have traditionally been 

excluded from these parks, which they see as places solely for tourists. Therefore they 

have little to no motivation to assist in curbing rhino poaching . 376 Communities are also 
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reluctant to assist because the crime seem to be a quick ticket out of the poverty faced 

by most families . Section 2 of the NEMA also states that the "community wellbeing and 

empowerment must be promoted through environmental education. "377 It is further 

encouraged that environmental awareness be promoted. 378 

Therefore, if people participated in conservation decisions and received financial 

incentives, then they would likely be more willing to corporate with wildlife officials and 

law enforcement agencies. 379 These incentives could be through job creation such as 

game guards and tour guides. Also, through payment for information and formation of 

favourable procurement policies whereby services and produce from local communities 

is used preferentially over other commercial institutions. 380 This would encourage 

community development while fighting rhino poaching at the same time. The government 

also needs to speed up the service provision in communities adjacent to the parks, 

specifically in relation to employment opportunities. This will encourage community 

responsibility towards caring for the environment and wildlife . It is also important for 

government to engage with different stakeholders including big businesses and 

companies as a way of raising awareness as well as funding the initiatives for curbing 

rhino poaching . Spreading more awareness at schools is also important so that leaners 

are informed about this crime. 

5. 2. 2. 2 The Need for a Political Will and Law Enforcement 

The need to ensure that governments are held responsible for their commitments to 

organizations such as CITES is important, including collaboration with regional and 

international organizations. Sustaining a high level of political will to make addressing 

rhino poaching a non-negotiable, high profile and national priority is also crucia l. 381 This 

is against the background that although there are many important initiatives and efforts 
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that have served to ensure rhino conservation , it is essential that government institutions 

and influential political figures including the President, continue to declare rhino poaching 

as a priority crime and a serious threat to the economy and national security. 382 

It is further recommended that issues relating to rhino poaching be raised to a higher 

political level in every dialogue between South Africa and Mozambique as well as 

international consumer countries such as China and Viet Nam. 383 Furthermore the 

signing of Memoranda of Understanding should be extended also to consumer countries 

such as China and Viet Nam between South Africa and Mozambique. It is recognized that 

South Africa and China have signed a Memorandum of understanding between each 

other, however, it is submitted that more should be signed between all four countries. This 

will indicate the political will of different governments to enforce measures aimed at 

combating rhino poaching.384 

The enforcement of legislative measures aimed at combating rhino poaching in South 

Africa and Mozambique need to take priority. In the process of intergovernmental 

cooperation , the strict and firm enforcement of the law should be ensured. Considerable 

work needs to be done in both South Africa and Mozambique to 'strengthen the judicial 

frameworks around the enforcement of wildl ife crime legislation. '385 The effective 

prosecution of criminals is important, and it is equally important to ensure that appropriate 

penalties are given to those convicted of poaching crimes. 386 Additionally, the penalties 

need to be effective deterrents to those considering the crime. Effective prosecutions can 

also be ensured through designating well acquainted prosecutors to each province. 

Both South Africa and Mozambique have been criticized for ineffective judicial systems 

and lack of prosecution of cases of rhino poaching which fuelled the notion that rhino 

poaching is a low-risk crime as criminals could get off easily. It is indicated that early 

meetings between prosecutors leads to better outcomes such as charging decisions, 
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better case preparation and more fitting convictions at court.387 In addition , these 

collaborations would assist with pre arrest stages where they take place at the right stage 

of an investigation.388 Such engagements can act as anti-corruption mechanisms as 

checks and balances would be made on decisions made concerning case files and 

encourages all stakeholders to see through the proper conclusion of trials. 389 

Furthermore , rh ino poaching could be a thing of the past if there are well trained and well 

paid enforcement officers so that they do not have to compromise their professions for 

the sake of bribes.390 As noted in the previous chapters, there has been a number of 

corruption incidents noted wherein enforcement officials work with poachers to acquire 

rhino horn easily and evade the wrath of the law. Therefore , since there are laws available 

to regulate rhino poaching, it is vital that they be enforced correctly in order to bring much 

needed stability in fighting rh ino poaching . 391 This recommendation does not denote that 

there is no political will and any law enforcement. However, there is always room for 

improvement especially when the fight against rhino poaching is still ongoing. 

5. 2. 2. 3 Security measures at reserves and parks and Support of Law enforcement 
officials 

Security at reserves and parks is crucial and incidents of rhino poaching are an indication 

that security at these places is compromised . It is noted that rhino poachers are a group 

of well-equipped individuals who are aware of the security systems in the reserves and 

parks. It is important for security systems to be improved as poachers take advantage of 

any recognized loopholes. For most conservation areas, the first perimeter security is a 

fence.392 It is therefore important that the fence lines are maintained and kept clear of all 

vegetation as this could be a hideout spot for poachers using camouflage . 393 Patrol of 
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fence lines must be carried out on a daily or regular basis but not at the same times so 

that poachers may not be able to work out patrol patterns. 394 

Security must also be tightened at game reserve and park entrances so that poachers do 

not enter undetected . Regular checking of electric fences as to whether they are still 

active is also necessary.395 It is encouraged that patrols be carried out on foot by game 

rangers but also by patrol vehicle so as to ensure regular security movement. Game 

rangers working on observation posts should also be equipped with all necessary tools 

to effectively carry out their duties. Utilizing roving vehicle patrols is also important as they 

are able to cover large areas in a short space of time. 

Rhino poachers use methods of access that are not easily detectable as they are able to 

use gates used by visitors. The recommendation is that public gates should be properly 

guarded by also increasing the number of guards at the gates. There should also be 

detector systems used that are working at all times. It can be argued that it is possible for 

a poacher to enter the gate without carrying any weapon and meet a fellow poacher inside 

the park or game reserve. The bottom line remains that all measures should be used to 

curb rhino poaching without leaving room for any loopholes. Another security system is 

the advanced surveillance technology that is cameras that can record and transmit 

images to the ground control stations in the parks and reserves. 396 

Law enforcement officials are continuously on the firing line as they fight against rhino 

poachers who are mostly armed and dangerous. It is important, as well that, these officials 

are supported and properly trained to minimize the effects of dangerous situations they 

are exposed to. There have been reports of wildlife rangers being shot and injured and 

some have lost their lives.397 The government and parks and reserves management 

should ensure that working conditions of enforcement officials are improved and that they 

are not ostracized from their families and communities for long due to the work they do. 
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Proper equipment and adequate training for them should be emphasized and 

prioritized.398 As much as there is awareness on the importance of curbing rhino poaching 

and wildl ife crime in general , emphasis should also be placed on the people putting their 

lives on the line to protect the species. It should be considered that there is corruption in 

the law enforcement sector also because the officials are underpaid and are therefore 

easily lured to working together with poachers. More awareness and research should be 

conducted concerning the stress and possible mental health issues faced by these 

enforcement officials. 

5. 2. 3 Long-term Recommendations 

5.2.3.1 Harmonization of environmental legislation between South Africa and 
Mozambique 

There is public pressure increasing around the world to address rhino poaching with a 

more collaborative approach.399 At the heart of this study is a recommendation that there 

be a synchronization of environmental legislation relating to rhino poaching in South 

Africa and Mozambique. What is settling is that there has already been a memorandum 

of understanding between the two countries. Furthermore, the regional legal instruments 

previously mentioned in the study also facilitate for meaningful collaboration between 

countries that will bring about both long and short term effects. In addition , there is the 

Great Limpopo Transfrontier Conservation Park which is inclusive of the Parks in South 

Africa and Mozambique which is another collaborative effort to curb rhino poaching and 

protect the environment. The harmonization of the legal instruments could also address 

the prosecution and judicial system being integrated with the sole purpose of convicting 

poachers. 

It is therefore anticipated that domestic legislation in both countries will be updated in 

order to accommodate the necessary integration.400 Due to the different legal systems 

and spatial land use, it is clear that South Africa and Mozambique will need to adapt 
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legislation to their own domestic set up.401 It therefore means that consistency and 

strength in legal provisions could be achieved by highlighting the best practice which 

could be used by both countries as they update their legal systems. 402 Harmonizing 

environmental legislation between the two countries will not have to affect the individuality 

of the states as alluded to in the previous chapter. It will be emphasized on the recognition 

that the environment knows no boundaries , which denotes that there should be 

consistency and uniformity with the legal systems dealing with biodiversity conservation 

and protection. 

Advantages of harmonization include improved efficiency in curbing rhino poaching . This 

will ensure that the law is effectively enforced through common measures used . 

Measures such as uniform prosecution and criminal sentencing. Also , measures such as 

uniform training for rangers, guards and other security systems and personnel in both 

countries. There has already been progress reported in anti-poaching efforts through 

collaboration between rangers from Mozambique's Limpopo National Park and Kruger 

National Park in South Africa .403 Rhino poachers from Mozambique were caught after a 

60km hot-pursuit into Mozambique by the rangers from both countries .404 

It is such efforts that fuel the need for a harmonized of legal system which will be enforced 

on a long term basis that promotes sustainable development. This initiative could also 

attract funding from relevant stakeholders who recognize the commitment by both 

countries to safeguard the rhino species. It would further show that South Africa and 

Mozambique are indeed working towards a sustainable environment coupled with the 

advantages of economic growth and community development. Furthermore, harmonizing 

the legal systems could strengthen good relations that are already there between South 

Africa and Mozambique, thus promoting peace and prosperity. 
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