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ABSTRACT  

 

Traditionally, command and control regulation in environmental management is 

known for its hierarchical top-down state-led approach to compliance. This approach 

involves instruments where the conduct of the regulated community is prescribed by 

a firm environmental legislative regime through strict monitoring and the penalising 

of non-compliant behaviour. The petrochemical industry in South Africa operates its 

business activities in this inflexible state-led regulatory framework to accomplish legal 

compliance in its environmental management practices.  

  

Conventional regulation to secure environmental protection is shifting to a new self-

regulatory approach with emerging responsiveness in the industry. A need for a 

governance model that underscores sustainable development through cooperative 

partnerships between the state, regulated community and other actors is developing. 

The study aims explore environmental legal compliance through self-regulation in the 

petrochemical industry in South Africa. In exploring the main aim of the study three 

broad objectives will be pursued, that is self-regulation and hybrid environmental 

governance, environmental legal compliance audits as well as the South African legal 

framework which provide the regulatory context for these concepts.   

 

Environmental governance suggests an innovative interpretation of what "reasonable 

legislative and other measures" contemplated in section 24 of the Constitution as well 

as “voluntary organisation or sector-based instruments” in terms of section 23A of the 

National Environmental Management Act 107 of 1998 (NEMA) may assume to provide 

in terms of environmental protection. A mixture of self-regulation environmental 

management instruments to bring about legal compliance in a hybrid arrangement 

between different stakeholders to move environmental governance inside the walls of 

the industry with government oversight is proposed.   
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Taking on different management standards in a single environmental management 

system specifically designed for the petrochemical industry could result in improved 

environmental performance related to the management of environmental aspects 

contemplated in ISO 14001:2015. Sustainable integrated environmental management 

could be realised through the monitoring of and assurance to conditions contained in 

authorisations, permits, and licences integrated into a company's environmental 

management plans. Achieving environmental performance in the petrochemical 

industry through environmental compliance could be encouraged following a risk-

based methodology towards environmental protection through legal audits. 

The concerns of the state, community and the industry regarding environmental 

protection, socio-economic interest and profitability are collectively addressed on a 

mutually beneficial basis within a new paradigm of hybrid governance where 

environmental protection is no longer the prerogative of the state only. It is argued in 

this study that the adoption of regulated self-regulation through hybrid environmental 

governance in the petrochemical industry within the legislative provisions thereof 

could provide for an innovative governance approach to ensure environmental 

compliance. The study also proposes recommendations for environmental governance 

from a self-regulatory perspective for the petrochemical industry, academia (legal) 

and the regulator.   

 

Key words: Legal compliance, environmental governance, self-regulation, 

petrochemical industry, hybrid environmental governance, environmental protection, 

South Africa 
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OPSOMMING 

 

Die staat is tradisioneel bekend vir sy hiërargiese benadering tot voldoening 

betreffende die bestuur en beheer van omgewingsbestuur. Hierdie benadering sluit 

maatreëls in wat 'n ferm omgewingswetgewende stelsel met streng monitering en die 

straf van nie-voldoenende gedrag van die gereguleerde gemeenskap voorskryf. Die 

petrochemiese industrie in Suid-Afrika bedryf sy sake in hierdie onbuigsame, 

gestruktureerde staatsregulerende raamwerk om wetlike nakoming in sy 

omgewingsbestuurspraktyke te bereik. 

 

Konvensionele regulering om die beskerming van die omgewing te verseker, verskuif 

tans na 'n nuwe selfregulerende benadering wat tot reaksie in die bedryf lei. 'n 

Behoefte aan 'n bestuursmodel wat volhoubare ontwikkeling deur samewerking tussen 

die staat, die gereguleerde gemeenskap en ander rolspelers beklemtoon, is besig om 

te ontwikkel. Die studie het ten doel om die wetlike nakoming van die omgewing deur 

selfregulering in die petrochemiese bedryf in Suid-Afrika te ondersoek. By die 

ontsluiting van die studie se hoofdoel sal drie breë doelstellings nagestreef word, 

naamlik selfregulering en hibriede omgewingsbestuur, ouditering van 

omgewingsregtelike voldoening asook die Suid-Afrikaanse wetlike raamwerk wat 

voorsiening maak vir hierdie konsepte. 

 

Omgewingsbestuur dui op ‘n innoverende interpretasie van wat “redelike wetgewende 

en ander maatreëls” in artikel 24 van die Grondwet beoog, asook die aanvaarding van 

“vrywillige organisasie- of sektorgebaseerde instrumente” ingevolge artikel 23A van 

die Wet op Nasionale Omgewingsbestuur 107 van 1998 ten aansien van 

omgewingsbeskerming. ‘n Mengsel van omgewingsbestuursinstrumente vir 

selfregulering om wetlike nakoming deur middel van 'n hibriede reëling tussen 

verskillende belanghebbendes teweeg te bring, word voorgestel. Dit het ten doel om 

omgewingsbestuur te wysig sodat dit binne die konteks van die industrie, met toesig 

deur die owerheid, plaasvind. 
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Deur verskillende bestuurstandaarde in 'n enkele omgewingsbestuurstelsel te 

ontwikkel wat spesifiek vir die petrochemiese bedryf ontwerp is, kan verbeterde 

omgewingsprestasie meebring wat verband hou met die bestuur van 

omgewingsaspekte vervat in ISO 14001:2015. Volhoubare, geïntegreerde 

omgewingsbestuur kan bereik word deur die monitering en voldoening aan vereistes 

in magtigings, permitte en lisensies van 'n maatskappy se omgewingsbestuursplanne 

te integreer. Die bereiking van omgewingsverrigting in die petrochemiese industrie 

deur omgewingsvoldoening kan aangemoedig word deur regsoudits aan die hand van 

‘n risiko-gebaseerde metodologie vir omgewingsbeskerming. 

 

Die kommer van die staat, die gemeenskap en die industrie ten opsigte van 

omgewingsbeskerming, sosio-ekonomiese belange en winsgewendheid word 

gesamentlik aangespreek op 'n wedersyds voordelige basis binne 'n nuwe paradigma 

van hibriede regulering waar die beskerming van die omgewing nie meer die 

prerogatief van die staat alleen is nie. In hierdie studie word daar aangevoer dat die 

aanvaarding van gereguleerde selfregulering deur middel van hibriede 

omgewingsbestuur in die petrochemiese bedryf voorsiening kan maak vir 'n 

innoverende bestuursbenadering binne die wetgewende bepalings daarvan om te 

verseker dat die omgewingvoldoening plaasvind. Die studie bied ook aanbevelings aan 

vanuit 'n selfregulerende perspektief vir omgewingsbestuur vir die petrochemiese 

industrie, akademie (regsprofessie) en die Staat. 

 

Sleutelwoorde: Wetlike nakomingsoudits, omgewingsbestuur, selfregulering, 

petrochemiese industrie, hibriede omgewingsbestuur, omgewingsbeskerming, Suid-

Afrika  
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Chapter 1  

Introduction 

 

1.1 Background 

The South African chemical sector is the largest of its kind in Africa and is highly 

complex and diversified.1 The business behaviour of actors within the petrochemical 

industry as well as the impact of the industry on the environment is strictly regulated.2 

Accordingly, the industry has responded by attracting highly skilled employees who 

have over the years built up a reservoir of institutional knowledge to manage complex 

operational and regulatory management systems. At present, ongoing monitoring, 

measuring and reporting through internal and external legal audits as a verifying 

mechanism for compliance3 have become essential to ensure environmental 

compliance that complements and supports state regulation in an enabling regulatory 

setting.  

Clements et al4 claim that due to the complexity of the manufacturing processes in 

the chemical industry, many of its products are potentially hazardous at certain 

production stages some of which require environmental authorisations. These 

processes often require high temperatures, high pressures, and reactions which can 

be dangerous unless cautiously controlled by the operators. Mbohwa and Sobiyi5 

explain that the chemical industry is one of the important industries in South Africa 

that is continuously being pressurised to operate in an environmentally friendly 

manner. The petrochemical industry with its complex nature has to manage its 

                                        
1 Department of Labour Chemical sector report on skills development 16. 
2 South Africa has a sophisticated environmental legislative regime in which the petrochemical industry 

has to conduct its operations to fulfill the requirements of section 24 of the Constitution of the Republic 
of South Africa, 19962 within a strict environmental compliance enforcement framework. Lehmann 

"Voluntary Compliance Measures" 269-295. The study focuses on environmental governance in a 

petrochemical factory in Mpumalanga where the researcher is employed as a Safety Health and 
Environment Regulatory Enablement Specialist. One of his responsibilities is to provide the required 

environmental compliance enablement advise to company management to achieve sustainable and 
effective SHE legal compliance for its operation in Secunda. His experience in environmental governance 

within the said company is included in the study. 
3 See Chapters 2, 3 and 4. Environmental legal compliance should however be achieved prior to 

auditing.  
4 Clements et al The essential chemical industry 10.  
5 Mbohwa and Sobiyi “Effectiveness of ISO 14001 in the South African chemical industry” 57. 
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processes and activities in compliance with the conditions attached to environmental 

authorisations (EAs), exemptions, directives, permits and a licence to operate.6 Pure 

self-regulation in the industry assumes that an organisation could conduct its business 

activities within the framework of its own regulatory standards independent from state 

control.7 However, total self-regulation without state-led regulatory oversight does not 

appear to provide a sustainable solution to environmental protection.8 

Regulators are increasingly pressurising the industry to act responsibly on 

environmental factors.9 This, according to Burritt and Christ,10 is the result of stricter 

environmental legislation and regulatory frameworks that impose a compliance burden 

on organisations that are forced to monitor activities and outputs even more closely. 

With a view to reaching the objectives of environmental protection contemplated in 

section 24 of the Constitution of the Republic of South Africa, 199611 in a strict 

command and control regime,12 the petrochemical industry could take on the role of 

a surrogate regulator in line with the intended outcomes of ISO 14001:2015.13 Such 

a regulatory partnership with the state and other actors is a collaborative manner in 

which to address environmental challenges through self-regulation14 by implementing 

a mix of hybrid environmental governance instruments.15  

In its quest to introduce the idea of hybrid environmental governance,16 the 

petrochemical industry could provide valuable input towards achieving sustainable 

legal compliance and regulatory assurance in a stricter governing framework. The 

                                        
6 In the context of this study a licence to operate means that a petrochemical company has a right to 

conduct its business in terms of its product portfolio for which different authorisations are required. 
License to operate also refers to the societal license to operate. As a responsible corporate citizen, a 

petrochemical company in the view of the researcher would need both an operational and societal 

license to operate.  
7 In the petrochemical industry these self-regulatory standards could mean Responsible Care®, ISO 

14001:2015, ISO 9001:2015 and ISO 45001:2018 as discussed in paragraphs 2.3.4, 2.4.2, 3.4 and 4.4 
of Chapters 2, 3 and 4 respectively. 
8 See Chapter 2 for a discussion.  
9 Kotzee Evaluating the awareness of environmental management accounting in the South African 
chemical industry 4.  
10 Burrit and Christ 2013 Journal of Cleaner Production 2. 
11 Hereafter the Constitution.  
12 Paragraph 2.2 of Chapter 2. 
13 See paragraphs 2.4, 3.2, 4.4 and 5.1.1 of Chapters 2, 3, 4 and 5 for a discussion. 
14 Paragraph 2.3 of Chapter 2. 
15 Paragraph 2.4.2 of Chapter 2. 
16 Paragraph 2.4 of Chapter 2. 
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adoption of mandated or regulated self-regulatory governance practices with the use 

of hybrid environmental compliance tools17 in the petrochemical industry could 

contribute to achieving environmental compliance in a proactive manner. The use of 

a voluntary organisation or sector-based instruments as contemplated in section 23A 

of the National Environmental Management Act18 to give effect to section 24 of the 

Constitution could be argued as a starting point for self-governance in the industry.19  

An integrated management system (IMS)20 where an organisation embraces various 

self-regulatory instruments could seek to incorporate EA, exemptions, directives, 

permit and licence conditions in a hybrid arrangement to achieve environmental 

compliance with its legal and other requirements.21 Craigie, Snijman and Fourie22 

contend that, in general, environmental legislation prescribes material statutory 

mechanisms for organisations which both encourage and require compliance with, and 

facilitate enforcement of South Africa’s contemporary environmental regime.23 The 

authors state that compliance and enforcement mechanisms intended in legislation 

generally fall within two broader categories of either “command and control” 

mechanisms or “alternative compliance mechanisms”.24 Environmental governance 

tools to secure ecologically sustainable development could include “reasonable 

legislative and other measures” referred to in terms of section 2425 of the 

Constitution.26 These other measures in environmental compliance could be 

alternative and/or complement27 tools to state-led command and control regulation if 

this regime is, for example, based on the sustainable development principles 

                                        
17 See paragraphs 2.4.2 of Chapter 2. 
18 107 of 1998 hereafter the NEMA. 
19 See paragraph 3.3 in Chapter 3. 
20 See paragraph 4.4.2 in Chapters 4. 
21 See paragraph 3.2 in Chapter 3. 
22 Craigie, Snijman and Fourie “Dissecting environmental compliance and enforcement” 41-64. 
23 See paragraph 3.2 in Chapter 3. 
24 Craigie, Snijman, and Fourie "Dissecting environmental compliance and enforcement" 41–64. These 
alternative self-regulatory instruments in the petrochemical industry include Responsible Care®, ISO 

9001:2015, ISO 14001:2015 or ISO 45001:2018 which will be discussed in paragraphs 2.3.4, 2.4.2, 3.4 
and 4.4 of Chapters 2, 3 and 4 respectively. 
25 Read with sections 31A-Q, 35, 49A and 49B of the NEMA. 
26 Nel and Wessels 2010 PER/PELJ 48-72. Also, in Khabisi v Aquarella Investments 83 (Pty) Ltd 2008 4 

SA 195 (T) the court held that section 24(b) of the Constitution refers to "other measures" that include 

those aimed at ensuring environmental compliance and enforcement.  
27 Farina 2001 The Clean Air Journal 12. 
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contemplated in the NEMA which may advocate environmental legal compliance.28 In 

an environmentally regulatory context, other measures presuppose a flexible 

governance approach that could present an opportunity to the petrochemical industry 

to go beyond compliance. 

According to Nel and Wessels29 alternative compliance mechanisms are increasingly 

being provided for in terms of permit or licence conditions of organisations. Similarly, 

the regulator could propose the formation of cooperative partnerships between 

organisations, the community, non-governmental organisations (NGOs) and the state 

to monitor compliance with licence conditions in what could be perceived as a move 

away from contemporary command and control regulation to new environmental 

governance.30  

Different stakeholders31 have a particular interest in the petrochemical industry’s 

environmental performance32 and financial viability. They expect it to conduct its 

activities within the framework of formal environmental compliance having regard for 

society’s demands for a clean or healthy environment.33 State regulation as a function 

of government through command and control to ensure the protection of the 

environment34 has over the years shifted away from conventional approaches to a 

new form of environmental governance35 that joins hands with the regulated 

community, NGOs and different stakeholders to ensure a more cooperative regulatory 

                                        
28 King and Lenox 2000 Academy of Management Journal 698. Government regulation in the chemical 

industry is often intrusive and not efficient which may sometimes undermine compliance.  
29 Nel and Wessels PER/PELJ 59. 
30 Chamberlain 2017 Law Environment and Development Journal 1-12. 
31 These include, for example, industry and business, employees, government agencies, non-
governmental organisations (NGOs), communities, shareholders, environmentalists, regulators, the 

media, trade customers, financial institutions, consumers, etc. See White and Heckenberg "Legislation, 

regulatory models and approaches to compliance and enforcement" 12. The key stakeholder's group in 
this regard are activists, national, provincial and local government, educators, students, and labour 

unions, etc.  
32 ISO 14001:2015 defines environmental performance as that it relates to the management of 

environmental aspects. See Chapter 2 for a discussion. 
33 Evangelinos, Nikolaou and Karagiannis 2010 Journal of Hazardous Materials 824. 
34 The State is charge with the constitutional duty to protect the environment for current and future 

generations in terms of the provisions of section 24 of the Constitution. Refer to Chapter 3. 
35 See paragraph 2.2.3 in Chapter 2. 
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regime. The role of the state has moved from a regulator of environmental protection 

to a facilitator of environmental governance.36  

Legal compliance in complex organisations often takes on a risk-based approach with 

various applications and strategies that may include a defined governance strategy, 

appropriate governance tools, regulatory and enablement support and assurance, and 

compliance interventions.37 Legal compliance audits38 and hybrid environmental 

governance instruments are some of the assurance tools of an environmental 

management system (EMS). According to Gibson39 an EMS is: 

a set of management tools and principles that are intended to help 
organisations integrate environmental issues into the conduct of their daily 
business. An EMS is designed to guide an organisation in allocating 
resources, assigning responsibilities and continually evaluating its 
practices, procedures, and processes in order to enhance environmental 
management. 

In terms of ISO 14001:2015 the EMS of an organisation “[i]s part of the management 

system used to manage environmental aspects, fulfil compliance obligations, and 

address risks and opportunities”.40 Environmental management through self-

regulation could be, according to Sinclair,41 a win-win solution between the state and 

industry, as companies enhance their productivity while at the same time protecting 

the environment. A public–private governance partnership between the industry and 

the state may be feasible in a country like South Africa with limited regulatory 

systems.42 Voluntary industry self-regulatory or hybrid governance instruments may 

provide a departure point for objective demonstrable legal compliance. Nel and 

Alberts43 state that for companies to effectively drive legal compliance,  

[o]rganisations need to, as a minimum, understand: (a) which laws apply 
to them, (b) who the regulatory agencies are, (c) how these applicable 

                                        
36 See paragraph 3.3.1 in Chapter 3. 
37 Assurance tools could include regular inspections, monitoring, measuring and legal compliance audits 

to determine the organisation’s adherence to its legal obligations.  
38 See paragraphs 2.5, 3.5 and 4.5 in Chapters 2, 3 and 4 respectively. Internal company guidelines are 
used to conduct these legal compliance audits which may include a reference to ISO 19600:2014 

(Compliance Management Systems - Guidelines) and ISO 10011:2018 Guidelines for auditing 
management systems. 
39 Gibson 2005 Environmental Quality Management 5. 
40 ISO 14001:2015 2. 
41 Sinclair 1997 Law & Policy 529. 
42 Hönke et al “Fostering Environmental Regulation?” 4. 
43 Nel and Alberts “Environmental management” 21. 
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regulatory measures apply to them, (d) whether they are indeed compliant 
and (e) what needs to be done to objectively demonstrate sustained 
compliance.  

From Nel and Alberts's assertion it appears that environmental compliance, with the 

application of a mixture of relevant governance tools, is possible in a command and 

control regulatory regime where the organisation understands its regulatory context. 

Therefore, the following research question was formulated: How could self-regulation 

contribute to achieving environmental legal compliance from a governance perspective 

within the petrochemical industry in South Africa? 

1.2 Aim of the study 

The aim of this study was to explore how self-regulation as an environmental 

governance tool could contribute to accomplish environmental legal compliance in the 

petrochemical industry. In pursuance  of the aim of the study reference will be made 

to three broad objectives listed below: 

(a) Objective one: Self-regulation and hybrid environmental governance44 

This objective will be focussing on regulation, governance and environmental 

governance45 self-regulation46 and hybrid environmental governance;47  

(b) Objective two: Environmental audits48 

This objective will discuss the types of environmental audits,49 audits required 

by legislation50 and voluntary audits conducted by organisations;51  

(c) Objective three: A legal framework for  self-regulation and hybrid 

environmental governance52 

                                        
44 Chapter 2. 
45 Paragraph 2.2 in Chapter 2. 
46 Paragraph 2.3 in Chapter 2. 
47 Paragraph 2.2 in Chapter 2. 
48 Chapter 3. 
49 Paragraph 3.3 in Chapter 3. 
50 Paragraph 3.4 in Chapter 3. 
51 Paragraph 3.5 in Chapter 3. 
52 Chapter 4. 
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The last objective will focus on command and control regulation,53 self-

regulation,54 hybrid environmental governance55 and environmental legal 

compliance audits.56 

Aligning with the aim of the study a case study on self-regulation in the petrochemical 

industry focussing on how hybrid environmental governance was implemented in 

Secunda Chemicals Operations will be discussed.57 The study will conclude with the 

identification of any gaps with regard to self-regulation within the particular the 

petrochemical factory above and make recommendations for hybrid environmental  

governance in Sasol SA Ltd and finally some legal recommendations for the 

petrochemical industry in South Africa in general.58  

1.3 Research methodology 

According to Du Plessis59 “[l]egal research is generally understood as researching the 

law as found in the primary and secondary sources of law”. The focus of this study 

restricted the researcher to a literature review of existing primary sources such as 

policies, regulations and case law,60 supported by secondary sources such as books, 

chapters in books, journals, as well as electronic sources and material from other 

disciplines.61 With the advent of electronic sources in what is referred to as the "digital 

world”62 that increasingly require of lawyers partly to shift their mind-set to a situation 

where, in general, "time is accelerated and distance is compressed"63 where 

environmental law research methodology shifts traditional boundaries.64  

                                        
53 Paragraph 4.2 in Chapter 4. 
54 Paragraph 4.3 in Chapter 4. 
55 Paragraph 4.4 in Chapter 4. 
56 Paragraph 4.5 in Chapter 4. 
57 Chapter 5. 
58 Chapter 6. 
59 Du Plessis 2007 PER/PELJ 24. Also see Venter Legal Research 16-17, 41-45 and  Venter et al 
Regsnavorsing.  
60 Case law on self-regulation in environmental governance in South Africa is very much restricted. The 

research for this study was concluded between June to September 2018. The researcher did include 
subsequent new regulations and case law that could have a bearing on this study post this date.  
61 Nel and Kotzé Environmental management: An introduction 11. The concept of "environmental 
management" is moving away from the domination in the natural sciences to a shared interest by 

diverse academic disciplines. See Barrow 2005 Environmental Management and Development 16. Also 
see Venter Legal Research 16-17, 41-45 and Fisher Legal Reasoning in Environmental Law 23-64,  
62 Du Plessis 2007 PER/PELJ 25. 
63 Katsh Law in a digital world 79. 
64 Fisher et al 2009 Journal of Environmental Law 213-250. 
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Further hereto the company Secunda Chemicals Operations, a division of Sasol SA Ltd, 

was used to illustrate the introduction of self-regulatory measures within the 

petrochemical industry. Permission for the study to be used as a backdrop for the 

study was obtained from the company.65 The petrochemical company where the 

researcher was employed at the time of the study was used as a case study to illustrate 

the concept of self-regulation as applied by the company.  

 

In Chapter 2 of this study the difference between regulation, governance and 

environmental governance is discussed, followed by a theoretical framework, drivers 

and feasibility for self-regulation. This chapter also looks at what could be 

accomplished through a hybrid approach in environmental governance. Chapter 3 

focusses on environmental audits while Chapter 4 analyses the South African legal 

framework in relation to self-regulation. Chapter 5 focuses on what the petrochemical 

industry has accomplished through self-regulation. Chapter 6 concludes with 

recommendations to address any possible gaps with regard to self-regulation within 

the petrochemical industry in South Africa.  

  

                                        
65 Permission to conduct the study was obtained from the Senior Manager as well as the Vice President 
Safety Health and Environment at the petrochemical company (see memo attached hereto as Annexure 

A). Where reference is made to some internal procedures and regulations within the petrochemical 

company prior approval with regards to the relevant IP protocol of the company was obtained. No 
direct reference to such sources will be made in the absence of such approval. 
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Chapter 2  

Self-regulation and hybrid environmental governance 

 

2.1 Introduction 

This chapter illustrates self-regulation as indicated in the objective one66 as a viable 

option available to the petrochemical industry in ensuring sustainable environmental 

legal compliance in a command and control regime.67 Development in environmental 

regulation assumes a move away from state-led command and control regulation to 

innovative and cooperative measures to realise the objective of environmental 

protection.68  

The chapter commences with a discussion of government regulation,69 comparing 

government vis-à-vis governance70 and environmental governance,71 leading to a 

discussion of self-regulation72 and hybrid environmental governance.73 Self-regulation 

is discussed with reference to what it entails,74 its theoretical framework,75 drivers76 

and limitations,77 and instruments for self-regulation.78 This inquiry led to the notion 

of hybrid environmental governance79 focussing on forms80 and instruments for hybrid 

                                        
66 See paragraph 1.2 of Chapter 1. 
67 Jordan, Wurzel and Zito “’New’ instruments of environmental governance” 7. In this study, safety, 

health and environmental (SHE) legal compliance is sometimes also referred to as legal compliance. 
68 In terms of ISO 14001:2015 environmental protection is defined as that the management of an 

organisation shall commit amongst others to protect the environment which can include sustainable 

resource use, climate change mitigation and adaptation, and protection of biodiversity and ecosystems. 
Also, the intended outcome of IS 14001 is amongst others  
69 Paragraph 2.2.1. 
70 Paragraph 2.2.2. 
71 Paragraph 2.2.3. 
72 Paragraph 2.3. 
73 Paragraph 2.4. 
74 Paragraph 2.3.1. 
75 Paragraph 2.3.2. 
76 Paragraph 2.3.3. 
77 Paragraph 2.3.4. 
78 Paragraph 2.3.5. 
79 Paragraph 2.4. 
80 Paragraph 2.4.1. 

file:///C:/Users/smitnp1/Desktop/LLM_Prof%20W_Fin/New%23_
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environmental governance.81 The chapter concludes with a discussion of legal audits82 

as a measure to verify environmental compliance.  

2.2 Regulation, governance and environmental governance 

2.2.1 Government regulation 

Traditionally, regulation was thought of as a two-part process that involves the 

government as the regulator and business as the regulated community.83 Government 

regulation could take a direct or indirect approach with regard to the regulated 

community.84 The relationship represented a hierarchical structure where direct 

regulation took a variety of forms, the most common of which were environmental 

standards.85 These standards imposed uniform requirements relating to broad 

categories of business activities to reduce environmental harm to socially accepted 

levels.86 Command and control regulation was designed to prohibit or restrict 

environmentally harmful activities.87 EAs,88 issued by a competent authority to the 

petrochemical industry for its activities, are still the preferred and favoured command 

and control instruments. Through EAs the state could enact the required emission and 

pollution standards and ensure that non-complaint behaviour is sanctioned.89 The 

                                        
81 Paragraph 2.4.2. 
82 Paragraph 2.5. 
83 Gunningham and Sinclair “Smart regulation” 133. 
84 See Nel and Alberts “Environmental Management and Environmental Law in South Africa - An 

Introduction” 1-32. 
85 See for example: National Norms and Standards for disposal of Waste to Landfill, GN R636 in GG 
36784 of 23 August 2013; Consultation on applications received for the Exclusion of Waste Streams or 
a portion of such waste stream from the definition of waste for the purposes of beneficial use, GN 
R1077 in GG 42645 of 16 August 2019; Regulations to phase-out the use of polychlorinated biphenyls 
(Pcbs) materials and polychlorinated biphenyl (Pcbs) contaminated materials, GN R549 in GG 37818 of 
10 July 2014; Environmental Impact Assessment Regulations, 2014, GN R982 in GG 38282 of 4 

December 2014 as amended; Regulations relating to qualification criteria, training and identification of, 
and forms to be used by, environmental management inspectors and environmental mineral resource 
inspectors, GN R480 in GG 40879 of 31 May 2017; Regulations laying down the procedure to be followed 
for the adoption of spatial tools or environmental management instruments, GN R542 in GG 42380 of 
5 April 2019; National pollution prevention plans regulations, GN R712 in GG 40996 of 21 July 2017; 

and Norms and standards for biodiversity management plans for ecosystems, GN R83 in GG 37302 of 

7 February 2014. 
86 Gunningham 2009 Journal of Environmental Law 182. 
87 Gunningham and Grabosky Smart regulation 38. 
88 In terms of section 1 of the NEMA an EA means the authorisation by a competent authority of a listed 

activity or specified activity in terms of this Act, and includes a similar authorisation contemplated in a 
specific environmental management Act.  
89 Command and control instruments could, amongst others, include an EA, waste management licence, 

(WML), air emissions license (AEL), water use licence (WUL) and a mining right. In the historical context 
an EA could also mean a records of decision (RoD) or permit issued under the Environment Conservation 
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setting of norms and standards, authorisations and enforcement are the strongest 

features of command and control regulation.90 Compliance and enforcement91 in a 

command and control regulatory regime to reach these objectives is commonly 

known.92 However, it also has challenges that have been comprehensively researched, 

such as the following: 

(a) It is costly and focuses on end-of-pipe solutions.93 

(b) Organisations only comply with environmental laws to avoid penalties.94 

(c) Companies take regulations as a measure of societal expectations and interpret 

them as a guide to their moral and social duties.95 

(d) It is unsatisfactory in many respects.96 

                                        
Act 73 of 1989 (ECA); exemptions, for example issued by the Department of Water and Sanitation in 

terms of the ECA; directives; registration certificates; licences; and certificates issued by a relevant 

competent authority. 
90 See Nel and Alberts “Environmental management and Environmental Law in South Africa - An 

introduction” 1-32. 
91 See INECE Principles of Enforcement (2005) available at http://www.inece.org/princips/ch1.pdf. 

The International Network for Environmental Compliance and Enforcement (INECE) describes 

enforcement as the “[a]ctions that governments and others take to achieve compliance within the 
regulated community and to correct or halt situations where such compliance is not present”. INECE 

indicates that for compliance and enforcement to be effective it should have the following outcomes: 
(a) Requirements that are enforceable; 

(b) An indication of who is subject to the requirements; 

(c) Promotion of compliance in the regulated community; 
(d) Monitoring of compliance; 

(e) A response to violations of the requirements; 
(f) A clarification of the roles and responsibilities of those involved; and 

(g) An evaluation of the success of the compliance and enforcement strategy.  
These compliance outcomes could inform an appropriate governance strategy for legal compliance. 
92 See Nel and Alberts “Environmental management and Environmental Law in South Africa - An 

introduction” 1-32. 
93 Sinclair 1997 Law & Policy 530. 
94 Gunningham, Kagan and Thornton 2004 Law & Social Inquiry 308. 
95 Wright Factors motivating proactive health and safety management 14. 
96 Paterson 2006 PER/PELJ 88-89. The author lists four concerns to support his view, that is: 

(a) the administration, compliance and enforcement of state regulation are costly and often 
undermined by capacity constraints; 

(b) regulations are frequently inflexible and cannot cater for geographical, sectorial or individual 
specificities; 

(c) the command and control approach does not encourage or facilitate voluntary initiatives by 
organisations and may restrict technological development and innovation due to strict 

enforcement to minimum regulatory standards; and 

(d) command and control fail to remedy the market failure to account for the use of environmental 
goods and services such as soil, air, water, fauna, flora and broader ecosystems. 

http://www.inece.org/princips/ch1.pdf
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(e) It suffers from drawbacks and is rejected for other alternative regulatory 

approaches.97 

(f) It focuses on reactive strategies that restrict organisations to go beyond 

compliance.98  

(g) The State may lack the will or even authority to provide effective regulatory 

solutions.99 

Sinclair100 contends that command and control compliance enforcement directs all 

environmental matters relating to the operational activities of the industry. This 

approach has been the dominant government response, particularly to point source 

pollution. It is, for the purpose of this study, necessary to determine what government 

and governance are as these terms are sometimes used interchangeably.  

2.2.2 Government vis-à-vis governance 

Enforcement of legislation to regulate the behaviour of the regulated community 

implies a role or function for government. Keohane and Nye101 define government as 

"[a] subset that acts with authority and creates formal obligations" for the regulatees. 

The government, therefore, enforces compliant behaviour from a command and 

control perspective through promulgated legislation and regulations. However, the 

authors contend that governance, on the other hand "[n]eed not be conducted 

exclusively by governments …. Private firms, associations of firms, non-governmental 

                                        
97 Kidd The protection of the environment through the use of criminal sanctions 278-279. The author 
asserts that command and control:  

(a) places excessive responsibility on the State where already strained resources are often 

directed at sectors other than the environment protection; 
(b) is not confined to enforcement only, but to set uniform instead of the industry- or 

source-specific standards; 
(c) puts a considerable financial burden on the State to monitor and enforce compliance; 

(d) is excessively inflexible as it typically requires the regulated parties to comply with either 

explicitly set standards or best available technology with no incentives to reduce emissions 
or develop and install new technology; and 

(e) it focuses on "end-of-pipe" solutions, mandating emission levels rather than providing for 
alternative cleaner technology approaches. 

98 Valero-Gil, Rivera-Torres and Garcés-Ayerbe 2017 Sustainability 8. 
99 Misiūnė Environmental Self-regulation 36. 
100 Sinclair 1997 Law & Policy 529. 
101 Keohane and Nye “Introduction” 12. This study will also refer to terms such as civil regulators, 
surrogate regulators and hybrid regulators.  
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organisations (NGOs), associations of NGOs all engage in it … to create 

governance".102 Accordingly, Finer103 defines government as:  

(a) “the activity or process of governing” or “governance” 

(b) “a condition of ordered rule” 

(c) “those people charged with the duty of governing” or “governors”, and 

(d) “the manner, method or system by which a particular society is governed”. 

Likewise, Misiūnė104 explains that the term “governance” has its origin from the old 

French word governance which means “government, rule, administration, (rule of) 

conduct”. Lemos and Agrawal105 contend that government is not the same as 

governance and that these two concepts are mutually exclusive. “Governance” 

denotes a whole concept, rather than having a single meaning and differs from the 

concept “government”.106 State-led command and control in a monocentric regime 

over decision-making and policy implementation would then be a function of the 

government, while governance takes a different approach in the function of the public 

administration of the State. In this context, it is defined as: 

... the use of managerial, political and legal theories and processes to fulfil 
legislative, executive and judicial governmental mandates for the provision 
of regulatory and service functions for the society as a whole or for some 
segments of it.107 

Enforcement thus emanates from the government in a typical top-down manner, while 

governance takes a more collaborative and participative approach to regulation. 

Government is characterised by the presence of state power through the enactment 

of laws and regulations to direct behaviour and sanctions non-compliance. 

Governance, however, could "[i]nclude the actions of the State and, in addition, 

encompasses actors such as communities, businesses, and NGOs".108 Holley109 claims 

                                        
102 Keohane and Nye “Introduction” 12. 
103 Finer Comparative government 3-4. 
104 Misiūnė Environmental Self-regulation 32. 
105 Lemos and Agrawal 2006 Annu Rev Environ Resour 298. 
106 Lemos and Agrawal 2006 Annu Rev Environ Resour 298. 
107 Rosenbloom 1986 Public administration: Understanding management, politics and law in the public 
sector quoted in Kotzé A legal framework for integrated environmental governance 25. 
108 Lemos and Agrawal 2006 Annu Rev Environ Resour 298. 
109 Holley “Environmental regulation and governance” 741. Also, see Gunningham 2009 Journal of 
Environmental Law 179-212. 
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that the initial approach to managing environmental problems was through 

governments together with the enforcement of strict rules and standards set out in 

legislation as well as  treaties by their agents. Armitage, De Loë and Plummer110 argue 

that the State is no longer the most important source of environmental decision-

making as other actors have come into the environmental field. This phenomenon 

presupposed a move away from government to governance due to the “broader 

processes and institutions through which societies make decisions that affect the 

environment”.111 

Governance would then indicate a change in the method of state regulation and not 

only the regulatory approach created by state authority. This change is indicative of 

the idea that the “era of management is over”.112 The State is no longer privileged 

and “[s]tate law is simply one node amongst many in a world of diffuse power and 

responsibility”.113 Power is normally associated with the State and its functionaries. 

Governance, therefore, suggests a distribution of responsibilities amongst the State, 

civil society and industry. Where these responsibilities are shared in the context of 

environmental management, the idea of "environmental governance" comes to the 

fore, as discussed next.  

2.2.3 Environmental governance 

Environmental governance seeks to bring about legal compliance through 

regulation.114 Legal compliance in the operational context of a petrochemical company 

to legal and other requirements115 is a significant input in its overall governance 

strategy.116 Non-compliance with environmental legal requirements could be 

sanctioned by a state authority for the sake of driving the appropriate sustainable 

                                        
110 Armitage, De Loë and Plummer 2012 Conservation Letters 245. 
111 Armitage, De Loë and Plummer 2012 Conservation Letters 245. 
112 Ludwig 2001 Ecosystems 758-776. 
113 Gunningham 2009 Journal of Environmental Law 181. 
114 Kotzé ”Environmental governance” 107-108. 
115 In terms of clause 6.1.3 of ISO 14001:2015 an organisation shall make a determination of its 

compliance conditions in order to ensure compliance to legal and other requirements applicable to such 
an organisation. 
116 Legal compliance should mainly be achieved prior to internal or external legal audits required by 

legislations, conditions in permits and licences as well as in regards to certification of adopted 
management standards. Refer to paragraphs 2.5, 3.5 and 4.5 in Chapters 2, 3 and 4 for a discussion.  
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behaviour while inherent damage to a company’s brand could occur. The concept of 

environmental governance according to Nel and Du Plessis’117 assertion is:  

The collection of legislative, executive and administrative functions, 
processes and instruments used by the government to ensure sustainable 
behaviour by all as far as the governance of environmental activities, 
products, services, processes and tools are concerned. 

This definition takes a wider approach to the concept of governance and includes 

sustainable development as an underlying principle.118 Kotzé119 expands on the 

connection between sustainable development and environmental governance as 

follows:  

A management process executed by institutions and individuals in the 
public and private sector to holistically regulate human activities and the 
effects of human activities on the total environment (including all 
environmental media, and biological, chemical, aesthetic and socio-
economic processes and conditions) at international, regional, national and 
local levels; by means of formal and informal institutions, processes and 
mechanisms embedded in and mandated by law, so as to promote the 
present and future interests human beings hold in the environment. 

The view that Kotzé takes on environmental governance includes different actors, 

processes and mechanisms that may provide solutions to environmental challenges in 

a sustainable way. Likewise, Paavola120 asserts that environmental governance 

requires a broader understanding so as to include all solutions on offer to resolve 

conflicts over environmental resources. From Paavola and Kotzé's assertions, one 

could infer that a solution to environmental challenges could be offered by 

stakeholders other than the State as "[i]t includes the actions of the state and, in 

addition, encompasses actors such as communities, businesses, and NGOs".121 

Consequently, the private sector could, for example, implement environmental 

management strategies to manage its production activities in such a way as to mitigate 

any possible environmental impacts resulting from its undertakings.122 As a result, 

                                        
117 Nel and Du Plessis 2004 SA Public Law 183. 
118 Refer to section 2 of the NEMA. 
119 Kotzé ”Environmental governance” 107-108. 
120 Paavola 2007 Ecol Econ 97.  
121 Lemos and Agrawal 2006 Annu Rev Environ Resour 298. 
122 Environmental governance in this sense occurs over a wider spectrum than state regulation, such 

as international accords, national policies and legislation, local decision-making structures, transnational 
institutions and environmental NGOs. 
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environmental governance emphasises collaboration, integration, participation, 

deliberative styles of decision-making, adaptation and learning between governments, 

NGOs, the private sector and civil society.123 One could, therefore, infer that 

environmental governance is a participatory process. Environmental governance 

involves more actors that may join hands to realise sustainable and integrated 

environmental management (IEM) through different partnerships and co-regulation 

strategies.  

The principle of sustainable development that underscores environmental governance 

raises the idea of IEM. Margerum 124 asserts that IEM is based on the conception that 

the environment has to be holistically managed. Born and Sonzogni,125 on the other 

hand, state that “IEM is a response to much of traditional natural resource 

management, which has been largely reactive, disjointed, and for narrow or limited 

purposes”. IEM, however, considers the environment as an entire system rather than 

certain elements or subcomponents,126 acknowledges interconnections in both the 

physical and human systems,127 is goal-oriented or focused on end points128 and is 

strategic.129 IEM from an environmental governance perspective can allow for self-

regulation. The then Department of Environmental Affairs and Tourism (DEAT)130 

defined IEM as follows: 

[It] provides a holistic framework that can be embraced by all sectors of 
society for the assessment and management of environmental impacts and 
aspects associated with each stage of the activity life cycle, taking into 
consideration a broad definition of environment and with the overall aim of 

promoting sustainable development.131 

This definition indicates that the management of environmental impacts should be 

embraced by all sectors of civil society in a holistic framework that should span across 

                                        
123 Holley “Environmental regulation and governance” 742.  
124 Margerum 1999 Environmental Management 151-152.  
125 Born and Sonzogni 1995 Environmental Management 168. 
126 Slocombe 1993 Environmental Management 289-303. 
127 Moote et al Principles of ecosystem management. 
128 Moote et al Principles of ecosystem management. 
129 Born and Sonzogni 1995 Environmental Management 168. 
130 DEAT 2004 Overview of integrated environmental management 2. The DEAT is now known as the 
Department of Environment, Forestry and Fisheries. 
131 Sustainable development as defined in section 1 of the NEMA read with the principles in section 2 

of the Act. In this regard see Church 2012 De Jure 511-533; Feris 2010 PER/PELJ 73-99; and Murombo 
2008 South African Law Journal 488-504. 
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an activity life cycle and emphasises sustainable development.132 Such a holistic 

framework of IEM has been developed by scholars to indicate partnerships and co-

management strategies between the state, industry and the community 

stakeholders.133 Nel and Du Plessis134 argue that IEM could refer to an “alignment of 

environmental governance effort”. 135  

IEM136 is sometimes also referred to as “integrated environmental governance” (IEG) 

which pursues particular environmental management objectives contemplated in 

section 23(2)(b)-(e) of the NEMA.137 The role of the state in environmental governance 

is to provide legislative direction to regulate and ensure compliant behaviour from all 

actors in terms its mandate contemplated in section 24 of the Constitution.138 

Environmental legal compliance could be realised when the organisation abides by 

regulations and standards but also when it decides to institute self-regulation by 

validating its level of compliance to conditions in its EAs, exemptions, directives, 

                                        
132 See Church 2012 De Jure 511-533; Feris 2010 PER/PELJ 73-99; and Murombo 2008 South African 
Law Journal 488-504. 
133 See Magerman 1999 Environmental Management 151-166 and Nel and Du Plessis 2004 SA Public 
Law 183. 
134 Nel and Du Plessis 2004 SA Public Law 183. The authors define the concept of environmental 

governance where according to the authors the concept of environmental governance is defined to 
mean the collection of legislative, executive and administrative functions, processes and instruments 

used by any organ of state to ensure sustainable behaviour by all as far as governance of activities, 

products, services, processes and tools is concerned.  
135 See Glazewski and Posnik 2000 The Journal of The South African Institute of Mining and Metallurgy 

211-220; Feris 2010 PER/PELJ 73-99; Church 2012 De Jure 511-531. IEM should be read with the 
principles of environmental management contemplated in section 2 of the NEMA.  
136 Nel and Du Plessis 2004 SA Public Law 183. 
137 Section 23(2)(b)-(e) of NEMA states that the general objectives of IEM “are to make arrangements 

to: 

(a) identify, predict and evaluate the actual and potential impact on the environment, socio-
economic conditions and cultural heritage, the risks and consequences and alternatives and 

options for mitigation of activities, with a view to minimising negative impacts, maximising 
benefits, and promoting compliance with the principles of environmental management set out 

in section 2; 

(b) ensure that the effects of activities on the environment receive adequate consideration 
before actions are taken in connection with them; 

(c) ensure adequate and appropriate opportunity for public participation in decisions that may 
affect the environment; and 

(d) ensure the consideration of environmental attributes in management and decision-making 
which may have a significant effect on the environment, and identify and employ the modes of 

environmental management best suited to ensuring that a particular activity is pursued in 

accordance with the principles of environmental management set out in section 2". 
138 Refer to Chapter 3 for a discussion. 
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permits and licences to operate. It is, therefore, necessary to determine what self-

regulation is. Self-regulation in the petrochemical industry is discussed next.  

2.3 Self-regulation  

2.3.1 The concept of self-regulation 

Self-regulation “is not a precise concept … it may be defined as a process whereby an 

organised group regulates the behaviour of its members”.139 There is no fixed 

definition of self-regulation and it can be observed on a spectrum ranging from a 

detailed government command and control regulation to “pure” self-regulation, with 

different points in the continuum encapsulating various kinds of co-regulation.140 In 

the interest of understanding environmental management from a self-regulatory 

perspective, the notion of self-regulation needs to be explored. Gunningham141 

describes self-regulation as the controlling of a process or activity by the people or 

organisations that are involved in it rather than by an outside organisation such as 

government. The process or activity could be regarded as the conduct of the individual 

or organisation being regulated by themselves without interference from the state. 

Bartle and Vass142 describe self-regulation as: 

the regulation of the conduct of individual organisations or groups of 
organisations by themselves, and entails that companies impose their own 
regulatory structure without any direct coercion from the relevant regulator 
in the particular community. 

According to Porter and Ronit143 self-regulation is: 

an arrangement, involving formal or informal procedures, rules and norms, 
that is widely recognized as having the purpose of constraining the conduct 
of a set of private actors, where the procedures, rules and norms are 
shaped to a significant degree by some or all of these actors. 

Bartle and Vass144 indicate that self-regulation excludes state interference. On the 

other hand, Aalders145 argues that self-regulation includes a degree of government 

                                        
139 OECD 1994 Meeting on alternatives to traditional regulation 7. 
140 Gunningham and Rees 1997 Law and Policy 363-414. 
141 Gunningham 2011 http://www.dol.govt.nz/whss/resources/investigation-industry-self-regulation-

whss-nz.pdf. 
142 Bartle and Vass 2005 CRI Research Report 19.  
143 Porter and Ronit 2006 Policy Sciences 43. 
144 Bartle and Vass 2005 CRI Research Report 19.  
145 Aalders “Self-regulation and compliance with Environmental Law from a global perspective” 21-36.  

http://www.dol.govt.nz/whss/resources/investigation-industry-self-regulation-whss-nz.pdf
http://www.dol.govt.nz/whss/resources/investigation-industry-self-regulation-whss-nz.pdf
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involvement in regulation and that the concept is often used as “mandated”, 

“enforced” or even “regulated” self-regulation. These authors also refer to where the 

idea of cooperative regulation or co-regulation could also be considered.146  

From an EMS perspective, self-regulating organisations seem to be proactive, 

environmentally conscious, and their business initiatives are likely to go beyond 

compliance with environmental laws and regulations.147 Krpan148 asserts that the term 

"beyond compliance" is now commonly used to describe programmes implemented in 

organisations that seek to influence the attitudes of business and its performance, 

particularly in encouraging social responsibility. Self-regulation may, therefore, include 

processes and procedures beyond legislative requirements. Instruments for self-

regulation include, for example, the International Organisation for Standardization’s 

(ISO) ISO 9001:2015149 and ISO 14001:2015150 as well as Responsible Care ®.151 Self-

regulation may take one of three approaches:  

(a) Voluntary or total self-regulation: The industry establishes its own codes of 

practices, enforcement mechanisms and other instruments to regulate itself 

independent from any government regulation. This may occur in countries with 

weaker or no environmental regulation.152 

(b) Mandatory partial self-regulation: Industry is responsible for some of the rules 

and their enforcement, but with over-riding regulatory specifications, though 

                                        
146 Bartle and Vass contend that "regulated" self-regulation does have government oversight.  
147 Krehbiel and Erekson 2001 International Journal of Environmental Technology and Management 
106.  
148 Krpan 2011 Compliance and Enforcement Review 275.  

149 Refer to paragraph 2.3.5 below.  
150 Refer to paragraph 2.3.5 below. Du Plessis and Nel "Driving Compliance" 262. Du Plessis and Nel 

assert that ISO standards could be regarded as self-regulatory instruments in a new approach to 
environmental governance. Refer to Tables 2.3.1 and 2.4.1 in paragraphs 2.3.5 and 2.4.2 in that order 

below for a list of these and other environmental governance instruments.  
151 Responsible Care® is the chemical industry's own, unique, global initiative. It is a voluntary 
programme that helps it to raise its standards and win greater trust from the public as represented by 

the Chemical and Allied Industries’ Association (CAIA). See https://www.caia.co.za/responsible-care/. 
Also, refer to paragraphs 2.3.5 below. Du Plessis and Nel "Driving Compliance" 262. Du Plessis and Nel 

assert that ISO standards could be regarded as self-regulatory instruments in a new approach to 
environmental governance.  
152 See Dean, Lovely and Wang 2005 

https://surface.syr.edu/ecn/88/?utm_source=surface.syr.edu%2Fecn%2F88&utm_medium=PDF&utm
_campaign=PDFCoverPages; Cashore, Auld and Newsom Governing Through Markets. 

https://www.caia.co.za/responsible-care/
https://surface.syr.edu/ecn/88/?utm_source=surface.syr.edu%2Fecn%2F88&utm_medium=PDF&utm_campaign=PDFCoverPages
https://surface.syr.edu/ecn/88/?utm_source=surface.syr.edu%2Fecn%2F88&utm_medium=PDF&utm_campaign=PDFCoverPages
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not the details, being mandated by the state.153 Indirect state involvement in 

regulation occurs. This could be argued as a form of hybrid governance.154 

(c) Mandated self-regulation: Direct state involvement where it is required from 

the industry to establish controls over its own compliance behaviour subject to 

state approval and/or oversight where the details of enforcement are left to the 

discretion of the industry; for example, environmental management plans 

(EMPs), air quality management plans (AQMPs), waste management plans 

(WMPs) and emergency management plans of organisations.155 

According to Short and Toffel156 regulatory demand had increased in scope and 

complexity, having the effect that organisations turned to self-regulatory structures to 

show and facilitate legal compliance. Self-regulation in these instances is a workable 

voluntary option for environmental governance available to the industry. Some 

scholars argue that the implementation of self-regulatory practices within 

organisations is critical towards ensuring sustained legal compliance and realising its 

social goals in an increasingly complex national and international regulatory regime.157 

Self-regulation, therefore, strives for compliance with procedures, rules and norms 

where compliance denotes a strategy that "seeks to prevent harm rather than punish 

evil".158  

                                        
153 Rees Reforming the workplace 9. 
154 See Ansell and Gash 2008 Journal of Public Administration Research and Theory 543-571; De Clercq 

2002 Negotiating environmental agreements in Europe 9 and Mol, Volkmar and Liefferink The voluntary 
approach to environmental policy: Joint environmental policy making in Europe. Also, refer to paragraph 

2.4 for a discussion on hybrid governance.  
155 Darnall and Carmin 2005 Policy Sciences 71-90. See also Chamberlain 2017 Law Environment and 
Development Journal 3-12. The author illustrates an example of hybrid environmental governance at 

Coal of Africa Limited (CoAL) in Mapungubwe where the sustainable development of mining activities 
in an ecologically sensitive area required an inventive approach to balancing conflicting interest of 

different stakeholders to ensure a sustainable outcome for all parties concerned. The notion of hybrid 
environmental governance through compromise, negotiation and the inclusion of the Vele Colliery 

Environmental Management Committee (EMC) to ensure legal compliance by CoAL to the conditions 

attached to its EA and an integrated water use licence (IWUL) presented a unique opportunity for a 
collaborative partnership that not only diffused expensive litigation but ensured environmental 

protection and the sustainable co-existence of mining operations with the community's socio-economic 
and other needs. 
156 Short and Toffel 2010 Administrative Science Quarterly 363. 
157 See Orts 1995 North-Western University Law Review 1227-1340; Ayres and Braithwaite Responsive 
regulation; Murray 1999 American Business Law Journal 35-71; and Lobel 2005 Administrative Law 
Review 1071-1152. 
158 Hawkins Environment and Enforcement 4. 
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The common feature of voluntary self-regulatory arrangements is to encourage firms 

to reduce their environmental impact.159 This suggests a participative approach 

between governments, industries and NGOs as referred to above.160 Van der 

Heijden161 indicates that these arrangements are reminiscent of the involvement of 

public and private sector stakeholders in (a) rule-making and rule implementation; (b) 

more collaborative policy processes; and (c) governance instruments that are less 

rigid, less prescriptive, less committed to uniform outcomes, foster experimentation, 

and are less hierarchical in nature. Accordingly, hierarchical government structures 

are increasingly giving way to different forms of self-organisation.162 In furtherance of 

self-regulation in the context of environmental governance, a theoretical basis for this 

approach is explored next.  

2.3.2 A theoretical framework for self-regulation 

A theoretical framework which might be used to understand the adoption of a 

voluntary approach to regulatory compliance through self-regulation can be found in 

institutional theory.163 This school of thought suggests that self-regulatory 

arrangements can become institutionalised in organisations that accept them. In the 

process, real commitment to regulatory compliance and a set of practices to support 

this commitment are generated.164 The adoption of self-regulatory compliance by the 

institution through the acceptance of appropriate governance structures and 

operational routines can promote the development of a “corporate conscience” 

towards governance.165 The compliance appetite of an organisation may build its legal 

values and constraints into corporate practices and decision-making processes166 

                                        
159 Fulton and Rejeski 2018 Environmental Law Reporter 10781. An early signal of a shift from traditional 
command and control regulation to “private environmental governance” in the US was with the launch 

of the US Environmental Protection Agency’s (EPA) 33/50 Programme in early 1991 to reduce the 

release of 17 high priority chemicals by 33% by the end of 1992 and by 50% by the end of 1995. 
160 Van der Heijden 2012 Environmental Politics 486. 
161 Van der Heijden 2012 Environmental Politics 487. 
162 Jordan, Wurzel and Zito “’New’ instruments of environmental governance” 8. Hybrid environmental 

governance is such a form of self-regulation as discussed in paragraph 2.4. 
163 Misiūnė Environmental Self-regulation 41. 
164 Short and Toffel 2010 Administrative Science Quarterly 363. 
165 Short and Toffel 2010 Administrative Science Quarterly 363. 
166 Selznick The Moral Commonwealth: Social Theory and the Promise of Community 352. 
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which ultimately support the realisation of a compliance culture within such an 

organisation.  

Short and Toffel167 point out that research documented that this corporate conscience 

and subsequent compliance practices find their way into decision-making structures 

and routines taking cognisance of organisations’ normative concerns, empowering 

constituencies in the organisation to reach certain normative outcomes, and external 

normative pressure168 from either government or third-party stakeholders. To this end, 

self-regulatory structures through institutionalism can also result in demonstrable legal 

compliance.169  

Some researchers, however, argue that although institutional theory is the main 

theoretical framework advocated to investigate the role of environmental compliance 

in environmental management within the private sector, it does not fully uncover the 

complexity of environmental regulation.170 From this basis one should take a more 

comprehensive theoretical view of organisational theories which provide the means to 

analyse the business activities of an organisation to assume a voluntary approach to 

regulation; that is (a) information theory, (b) stakeholder theory and (c) social network 

theory.171 The scope of this study did not necessitate an analysis of all the theories 

that underscore an organisation's environmental position towards self-regulation but 

to provide insight into a theoretical framework for self-regulation in general.  

The theoretical framework for the adoption of self-regulation governance is 

highlighted by Misiūnė172 (see Figure 2.3.1 below) based on an organisational theory 

that embraces multiple perspectives.  

                                        
167 Short and Toffel 2010 Administrative Science Quarterly 363. 
168 Pressure from government and various stakeholders is indicative of organisations’ motivation for 
adopting self-regulation as a tool for environmental management. Refer to the next paragraph for a 

discussion on the drivers of self-regulation. 
169 Short and Toffel 2010 Administrative Science Quarterly 364. 
170 Demirel, Iatridis and Kesidou 2018 Journal of Environmental Management 83. 

171 Misiūnė Environmental Self-regulation 38.  
172 Misiūnė Environmental Self-regulation 37. 
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Figure 2.3.1: Environmental influences on the organisation173 

 

In terms of this framework, organisations are affected and pressurised by different 

factors in the external, macro-, micro- and internal environment to implement self-

regulation. The internal circle represents the internal organisational environment made 

up of employees, its organisational structure, business objective and strategy, 

business processes, policy and internal culture, stakeholder relationship management, 

technology and finance. The internal environment can further be divided into micro- 

and macro-environment. In the micro-environment, the organisation is influenced by 

suppliers, buyers and customers, competitors and possible entrants into the market. 

Actors in the macro-environment consist of stakeholders representing, for example, 

politics, socio-economic culture, technology, government and the environment. 

Boddy174 explains that the micro- and macro-environment make up a changing source 

of pressure and opportunities for the organisation. The internal environment is 

influenced by the external environment that includes, for example, the government, 

community, NGOs and customers. The role of stakeholders in the adoption of self-

regulatory environmental management processes, as highlighted by Misiūnė,175 could 

                                        
173 Adapted from Misiūnė Environmental Self-regulation 37. 
174 Boddy Management: An introduction 4th ed 84. 
175 Misiūnė Environmental Self-regulation 37. 
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provide a basis for a conceptual framework for environmental regulation within the 

private sector.  

Ramanathan et al176 developed a conceptual framework for environmental regulation 

through inductive case studies illustrated in Figure 2.3.2 below. The conceptual 

framework articulates the differences in the ability of an organisation to respond to 

regulatory pressures in a dynamic operational environment. By adopting self-

regulation, companies may transform their regulatory mechanisms to reach positive 

win-win177 outcomes leading to sustainability benefits for the organisation.178  

                                        
176 Ramanathan et al 2017 Journal of Cleaner Production 79-92. 
177 Refer to the Porter-hypothesis discussed below. Also, see Gunningham and Grabosky Smart 
regulation 53. 
178 Ramanathan et al 2017 Journal of Cleaner Production 79-92.  
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Figure 2.3.2: A conceptual framework for self-regulation179 

                                        
179 Ramanathan et al 2017 Journal of Cleaner Production 88.  
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The conceptual framework of Ramanathan et al180 shows the complex 

interconnections between environmental pressures on firms and their reactions, 

indicating excessive administrative cost associated with, for example, pollution control 

activities as one an organisation’s negative environmental impacts in Figures 2.3.1 and 

2.3.2 above.181  

Figure 2.3.2 above illustrates that an inflexible command and control regime may 

create a reactive approach to compliance in an organisation. On the other hand, an 

entity’s resources and capabilities used to drive innovative pollution prevention 

strategies in a flexible self-regulation environment could result in proactive compliance 

strategies. Interestingly, the negative impact of environmental compliance on the 

organisation, as demonstrated in Figure 2.3.2, is the associated excessive 

administrative cost.182 The resources and capability within an organisation to enable 

self-regulation may result in proactive innovation, which may also create excessive 

administrative cost. This may have an impact on the drivers for the adoption of self-

regulation in an organisation as discussed in the next paragraph. 

2.3.3 Drivers for self-regulation 

The fear of non-compliance or sanctions prompts industry to adopt its own 

intervention strategies on a risk-based approach to achieve regulatory compliance.183 

Consequently, organisations opt to provide governance assurance through the use of, 

for example, a Quality Management System (QMS), EMS and Occupational Health and 

Safety Management System (OHSMS). Appropriate certifications for the ever stricter 

environmental compliance or command and control mechanisms towards 

environmental legal compliance are also implemented.184 The drivers for self-

                                        
180 Ramanathan et al 2017 Journal of Cleaner Production 88. 
181 The framework also indicates that environmental regulation is enabled in an organisation either 
through command and control or self-regulation. Both these approaches seek to achieve sustainable 

objective compliance through pollution control activities.  
182 Pollution control actions may be activated by other pressures than those from stakeholders, such as 
customer demands, the strategic position of the organisation and economic pressures. 
183 See Aalders 1993 Law and Policy 75. Research suggests that organisations largely adopt self-
regulatory programmes for fear of government regulation.  
184 Kagan, Gunningham and Thornton “Fear, duty and regulatory compliance: Lessons from three 
research projects” 37-58. The authors assert that compliance in organisations is influenced by the (i) 

fear of detection and punishment by government enforcement agents; (ii) fear of humiliation or disgrace 

in the eyes of family members or social peers (social license); and (iii) an internalised sense of duty, 
that is, the desire to conform to internalized norms and beliefs about the right thing to do. 
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regulation in the industry have been widely documented. Empirical research indicates 

that the requirements for companies to comply with direct environmental regulation 

encourage not only the adoption of self-regulatory mechanisms, but that their internal 

EMS is used as a means to reduce their environmental impact,185 while in heavily 

regulated environments the need to adopt self-regulation does not seem to exist 

because command and control appeared to be sufficient.186 Compliance with legal and 

other requirements187 contained in internal procedures, policies and work instructions 

at an organisation to enhance its environmental performance is suggestive of a 

responsible institution with regard to environmental management initiatives.188 The 

literature overall indicates the drivers for the adoption of self-regulation by 

organisations as being: 

(a) pressure from stakeholders;  

(b) regulatory pressure and inefficiency;  

(c) legal compliance;  

(d) cost benefits; and  

(e) incidents or accidents.  

 

Moreover, literature seems to suggest that shareholders are increasingly requires 

organisations to be ISO 14001 certified for investment purposes focussing on: 

(a) increased investor confidence and giving company international competitive 

advantage;  

(b) customer pressure for environmental stewardship;  

(c) peer pressure among companies who are involved in the same business 

sector;  

(d) the growing interest of corporate stakeholders outside of a firm such as 

regulatory agencies, as well as  

                                        
185 Demirel, Iatridis and Kesidou 2018 Journal of Environmental Management 88. 
186 Potoski and Prakash 2017 Pol Stud J 273-294.  
187 See Chapter 3 for a discussion.  
188 ISO 14001:2015 defines environmental performance as a “measurable result” whereby a compliance 

audit could be such a measuring tool an organisation can use to assess its level of environmental 

compliance.The enhancement of environmental performance in an organisation could be achieved 
through the implementation of ISO 14001. 
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(e) insurance companies and financial institutions.189  

 

Likewise, Fryxell and Szeto190 highlight improved regulatory compliance for 

organisations; increased market share; the firm’s response to customer pressure and 

access to markets; and cost reductions from improved operational efficiencies as 

benefits for implementing ISO 14001. 

 

(a) Pressure from stakeholders 

The literature seems to suggest that pressure from stakeholders191 towards 

environmental protection gives rise to corporate adjustment in their management 

strategies to implement self-regulatory measures.192 The threat of state regulation and 

peer pressure felt by members of an industry association are also considered to be 

key driving forces behind self-regulation.193 An organisation may adopt self-regulation 

as an environmental governance strategy due to external pressures, as indicated 

above.  

Petrochemical companies operate in a space characterised by society’s growing 

environmental awareness, the increasing power of and pressure from environmental 

NGOs, and the ever-present stricter environmental compliance framework which 

directs its current and future behaviour towards attempts for the formulation of a 

sustainable EMS.194 Companies therefore resort to self-regulation as a result of the 

growing environmental awareness in society, the increasing power of environmental 

NGOs and the implicit threats.195 An organisation’s IEM strategy that seeks to go 

                                        
189 Morrow and Rondinelli  2002 Euro Manag J 159-71. Also see Perera, Weerasinghe and Narangoda 

2017 Environ Sci Ind J 133-148. 
190 Fryxell and Szeto 2002 J Environ Manage  223-228.  
191 See Fineman and Clarke 1996 Journal of Management Studies 715-730; Buysse and Verbeke 1998 

Strategic Management Journal 453-470; and Garcés-Ayerbe, Rivera-Torres and Murillo-Luna 2012 
Management Decisions 189-206.  
192 Clemens and Douglas 2006 Journal of Business Research 483-491; Murillo, Garcé and Rivera 2008 

Strategic Management Journal 1225-1240; Henriques and Sadorsky 1999 Academy of Management 
Journal 87-99; Nijkamp, Rodenburg and Verhoef 1999 International Journal of Technology Management 
421-437; and Verbeke and Rugman 1998 Strategic Management Journal 363-375.  
193 The industry association for the chemical industry in South Africa is the Chemical & Allied Industries’ 

Association (CAIA). 
194 See Uzani Environmental Advocacy CC v BP Southern Africa (Pty) Ltd 2017 ZAGPPHC 749 as 

discussed in Chapter 3.  
195 Pressure from regulators is further suggested as the most important factor guiding corporations into 
environmental protection actions to improve their green performance. 
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beyond regulatory compliance through the implementation of self-regulatory 

governance strategies as underpinned by institutional theory, and as discussed above, 

is a reaction to the effect of external forces such as stakeholder pressure and the 

inherent threat of command and control sanctions, referred to below.  

(b) Regulatory pressure and inefficiency196 

Du Plessis and Nel197 contend that the private sector argues that self-regulation is 

more rewarding than the "[h]eavy hand of over-regulation and command and control". 

Command and control have been described as overly rigid, unreasonable198 and 

“suffocating”.199 Companies only comply when regulations are valid and are actually 

used by government officials as the authoritative guide for enforcement.200 

Inherent weaknesses in the criminal justice system, a lack of resources within the 

state’s regulatory functions, costs and time constraints,201 inexperienced prosecutors 

in environment-related matters, the reactive nature of criminal law procedure, and 

problems to prove a matter before the court202 prompt private organisations to pursue 

other options to attain environmental compliance.203  

In developing countries, research suggests that regulatory enforcement and 

compliance are shaped by other contextual factors, such as weak government capacity 

and legitimacy,204 official corruption, and inadequate protection for private property 

rights.205 The reasons for industry’s acceptance of self-regulation differ among 

countries and could be further prompted by a lack of skilled employees, governance 

                                        
196 See Henriques and Sadorsky 1999 Academy of Management Journal 87-99; Nijkamp, Rodenburg 

and Verhoef 1999 International Journal of Technology Management 421-437; and Buysse and Verbeke 

1998 Strategic Management Journal 453-470. 
197 Du Plessis and Nel “Driving Compliance” 262. 
198 Bardarch and Kagan Going by the book: The problem of regulatory unreasonableness. 
199 Howard The death of common sense: How the law is suffocating America. 
200 Yee, Tang and Lo 2016 Journal of Public Administration Research and Theory 95. 
201 See Feedmill Developments (Pty) Ltd v Attorney General, Kwa-Zulu Natal 1998 4 ALL SA 34.  
202 Kidd 2011 Environmental Law 271. 
203 See Lehmann “Voluntary Compliance Measures” 269-295. Lehmann claims that the threat of 
sanctions within a command and control regulatory regime is both the law’s strength and weakness 

whereas lack of financial and human resources within environmental enforcement authorities world-
wide is highlighted as some of the challenges.  
204 See Levi and Sacks 2009 Regulation & Governance 311-333; Yee, Tang and Lo 2016 Journal of 
Public Administration Research and Theory 95. 
205 Yee, Tang and Lo 2016 Journal of Public Administration Research and Theory 95. 
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expertise and the capacity to address environmental concerns within the required legal 

framework, failure to prosecute offenders, the actual cost of command and control, 

and the bureaucracies of command enforcement.206 From the institutional theory 

model where legislation, rules and regulations are instituted as authoritative guidelines 

to drive environment-compliant behaviour, the petrochemical industry construes their 

voluntary regulatory initiatives as either mimetic or self-regulated where the latter is 

associated with benefits.207  

(c) Legal compliance 

Self-regulatory governance instruments may be used as a mechanism for avoiding 

liability or to justify the mitigation of penalties.208 The petrochemical industry is mindful 

of the impact of its operations on the environment and surrounding communities. It 

is therefore important for self-regulation to strike a balance between the private 

interest of the industry to make a profit and the public interest in environmental 

protection.209 Compliance with all applicable environmental legislation is observed as 

mandatory by the industry in its quest to ensure proper environmental governance, 

assurance and risk management. Legal non-compliance is one of the core risks in the 

overall risk profile of a petrochemical company. It is therefore not only committed to 

identifying the required legislation framework210 which its operations have to observe 

                                        
206 Jordan, Wurzel and Zito “’New’ instruments of environmental governance: Patters and pathway of 

changes” 27-198.  
207 Evangelinos, Nikolaou and Karagiannis 2010 Journal of Hazardous Materials 823. Also, see Aalders 
1993 Law and Policy 75. Levi and Sacks 2009 Regulation & Governance 311-333. Also see, Lehmann 

“Voluntary Compliance Measures” 269-295 and Kidd 2011 Environmental Law 271. Also see Feedmill 
Developments (Pty) Ltd v Attorney General, Kwa-Zulu Natal 1998 4 ALL SA 34. In Feedmill the inherent 

weaknesses in the criminal justice system, lack of resources within the State's regulatory functions, 
costs and time constraints could also be indicative of drivers for self-regulatory practices. Furthermore, 

Kidd suggests that inexperienced prosecutors in environmental related matters, the reactive nature of 

criminal law procedure, and problems to prove a matter before the court could prompt self-regulation 
while Aalders indicates that prompt private organisations to pursue other options to achieve 

environmental compliance could also be factors for the adoption of self-regulatory governance. 
208 See Gunningham and Grabosky Smart regulation 177.  
209 Gunningham and Sinclair Leaders and laggards: Next-generation environmental regulation 145-148 

and 155; Freeman and Faber 2005 Duke Law Journal 831-832. 
210 See Nel and Alberts "Environmental Management" 21. Also, the researcher's own experience. 

Different tools in the industry are used for the purpose of listing required legislation that directly or 
indirectly influences operations which are then compiled in a legal register. The company where the 

researcher is employed updates its legal register on a quarterly basis through a legal alert, however, 
high ranking legislative changes are implemented immediately or as soon as business processes allow. 

A SHE legal governance and assurance framework was established to provide guidance with regard to 

the implementation and maintenance of SHE legal compliance within the organisation and set out the 
approach to managing SHE legal compliance risks proactively within a prevailing compliance culture.  
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and provide assurance to, but also to monitor continually the levels of legal compliance 

in the organisation in favour of the implementation of appropriate mitigation strategies 

where necessary.211  

Self-regulation also brings other benefits in terms of predictive analysis of possible 

non-compliance trends to support effective risk mitigation strategies as part of its 

overall continual improvement towards proactive environmental compliance. Proactive 

compliance through sophisticated corporate strategies “can look ahead to the next 

wave of likely regulations, and attempt to take proactive steps to shape future laws, 

rather than passively waiting for regulations to be imposed upon them”.212 Firms that 

apply self-regulatory environmental governance may be able to pre-empt future 

regulations altogether with just enough rigour to appease environmentalists and head 

off the demand for government regulation.213  

A theoretical model of industry self-regulation presented by Lyon, Maxwell and 

Hackett,214 adopted by the regulatory community under the threat of government 

regulation, finds that business can pre-empt the regulatory threat. Also, more 

importantly, industry can improve social welfare in the process, thus being proactive. 

Proactive legal compliance is a significant benefit of voluntary self-regulation in the 

petrochemical industry as companies may pre-empt and mitigate possible future non-

compliances. 

(d) Cost benefits 

Proactive compliance and flexibility result in an improvement of the regulatory 

efficiency in the company which is greater in a self-regulatory instrument in 

comparison with firm command and control regulations.215 Similarly, favourable 

                                        
211 Own experience. 
212 Lyon and Maxwell “’Voluntary’ approaches to environmental regulation: A survey” 10. 
213 Lyon and Maxwell “’Voluntary’ approaches to environmental regulation: A survey” 10. 
214 Lyon, Maxwell and Hackett 2000 The Journal of Law and Economics 583-618. The authors contend 

that the model for proactive compliance depends on certain assumptions, that:  
(a) it is costly for members of the public to organize and lobby for regulation;  

(b) the public receives reliable and up-to-date information about industry performance; 
(c) the industry can make a credible commitment to abatement; and 

(d) if the extent of self-regulation is not satisfactory, the public retains the ability to mobilize and 

press for even more stringent regulation. 
215 Valero-Gil, Rivera-Torres and Garcés-Ayerbe “Sustainability” 4.  
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production costs and increased profitability are added benefits of self-regulation. In 

any petrochemical company cost as a component of the regulatory design is an 

expense always to be taken into account. Cost reduction and subsequent cost 

containment strategies for any company is a concern and the literature on EMSs 

argues that firms that choose any form of voluntary self-regulation are primarily 

interested in reducing their production cost and improving operational efficiency.216 

Porter and Van der Linde217 argue that a properly designed regulatory framework to 

provide for an appropriate level of flexibility may prompt cost-saving innovation that 

may exceed compliance costs. A firm’s environmental and financial performance can 

improve its impact on innovation through effective and innovative regulation.218 This 

notion has become known as the Porter Hypothesis which represents a win-win 

solution for all stakeholders.219 Nel and Wessels220 claim that self-regulation is more 

cost-effective than government regulation. Learning from the Porter Hypothesis, a 

company's environmental strategy aligned with its business strategy does not only 

respond to the pressure of environmental legislation in general but it also appeals to 

its stakeholders in particular.221  

(e) Incidents and accidents 

Incidents222 in the petrochemical sector prompted the industry to review its internal 

administrative mechanisms to prevent harm to people and the environment in which 

                                        
216 Darnall, Henriques and Sadorsky 2008 Journal of International Management 364-376; King and 

Lenox 2001 Academy of Management Proceedings A1-A6; Baek 2017 Journal of Business Ethics 325-
336; Kidd The protection of the environment through the use of criminal sanctions 279-280; Nel and 

Wessels 2010 PER/PELJ 53. 
217 Porter and van der Linde 1995 Harvard Business Review 120-134; Porter and van der Linde 1995 

Journal of Economic Perspectives 97-118. 
218 Porter and van der Linde 1995 Harvard Business Review 120-134; Porter and van der Linde 1995 
Journal of Economic Perspectives 97-118. 
219 Porter and van der Linde 1995 Harvard Business Review 120-134; Porter and van der Linde 1995 
Journal of Economic Perspectives 97-118. 
220 Nel and Wessels 2010 PER/PELJ 53. 
221 Valero-Gil, Rivera-Torres and Garcés-Ayerbe “Sustainability” 4. 
222 Dwarika A comparative study of Responsible Care and ISO 14001 3. Examples of major incidents in 

the petrochemical sector globally include:  
(a) In 1947 a French ship was being loaded with ammonium nitrate fertilizer in Texas, USA when 

it caught alight. The steam, used to extinguish the fire, caused the ship to explode killing 576 
people and injuring 3500 people; 

(b) A series of explosions at a BP Refinery in Texas, the USA in 2005 occurred when a hydrocarbon 

isomerization unit was restarted and a distillation tower became flooded with hydrocarbons. 
The incident resulted in 15 people killed and 180 injured;  
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they operate. Responsible Care® was initially developed by the chemical industry to 

avoid potential government regulations after the Bhopal accident in December 1984 

where over 500 000 people were exposed to methyl isocyanate gas due to a gas leak 

in Madhya Pradesh, India.223  

Accidents and incidents related to the chemical industry could be quantified in terms 

of injuries, fatalities and in some instances environmental impacts in particular 

circumstances.224 The growing awareness about environmental governance and the 

promotion of sustainable development emanating from a concern about the impact of 

human activity on the preserve of the earth and its systems require the industry to 

apply a collaborative approach to environmental governance.225 The impact of human 

activity has never been scientifically calculated or quantified to determine a safe 

operating space for humankind with regard to the functioning of Earth Systems until 

2009. The influential work by Rockström et al226 determined planetary boundaries to 

                                        
(c) An explosion at a chemical factory in the city of Jilin, China in November 2005, resulted in an 

80 km stretch of benzene flowing down the river to the north-eastern city of Harbin. Around 

100 tons of pollutants flowed into the Songhua river in a chemical spill that forced a Chinese 
city to cut off water supplies to almost four million people. The toxic chemicals continue to flow 

in the river towards Russia; 

(d) In Flixborough in the UK in 1974 a cyclohexane vapour explosion resulted in deaths of 28 
people and 36 injured. The incident prompted the creation of new legislation in health and 

safety in the UK; 
(e) In September 2001 in the French town of Toulouse a devastating chemical explosion at the 

AZF fertilizer factory caused the death of 29 people and a total of 2 400 were injured, most of 

them with cuts arising from splintered, flying glass; 
(f) A nuclear disaster at Fukushima, the near-meltdown at Three Mile Island, the explosion of BP’s 

Deepwater Horizon rig, the oil spill from the Exxon Valdez, the release of methyl isocyanate 
from Union Carbide’s plant in Bhopal, and the discovery of toxic waste under the town of Love 

Canal; 
(g) A devastating oil leak in the Gulf of Mexico on an oil rig owned by BP had a detrimental effect 

on the environment; 

(h) A gas explosion at the Sasol Secunda plant, Mpumalanga in 2004 killing 6 and injuring more 
than 100 employee and the uncontrolled release of sulphuric acid mist in 2002 at Foskor; 

(i) A fertilizer factory in Richards Bay, KwaZulu-Natal where more than 100 people were affected; 
and  

(j) A tailings dam of Vale and BHP Billiton joint venture mining company containing mining waste 

collapse on 5 November 2015 in Brazil killing 19 people and discharged 40 million litres of 
waste. See https://www.theguardian.com/world/2018/feb/28/brazil-dam-collapse-samarco-

fundao-mining 
223 Delmas and Montiel 2008 The Policy Studies Journal 66. 
224 Own experience in the petrochemical sector. 
225 See Rockström et al 2009 Nature 472-475. See also 

https://www.ecologyandsociety.org/vol14/iss2/art32/. 
226 Rockström et al 2009 Nature 472-475. See also 
https://www.ecologyandsociety.org/vol14/iss2/art32/. 

https://www.theguardian.com/world/2018/feb/28/brazil-dam-collapse-samarco-fundao-mining
https://www.theguardian.com/world/2018/feb/28/brazil-dam-collapse-samarco-fundao-mining
https://www.ecologyandsociety.org/vol14/iss2/art32/
https://www.ecologyandsociety.org/vol14/iss2/art32/


34 
 

define such safe space for human development which influences the traditional 

approach to environmental governance and management to minimise negative 

externalities. The safe space for human development as identified by the scientists is 

illustrated as nine natural Earth System processes with clear boundaries that mark 

these safe zones for the planet. The nine identified boundaries as illustrated in Figure 

2.3.3 below are climate change, ocean acidification, stratospheric ozone depletion, 

biochemical flow boundary (nitrogen and phosphorus cycle), global freshwater use, 

change in land use, rate of biodiversity loss, atmospheric aerosol loading and chemical 

pollution. The last-mentioned has not yet been quantified.227 Refer to Figure 2.3.3 

below:  

 

Figure 2.3.3: Planetary boundaries for safe human development228 

 

                                        
227 Rockström et al 2009 Nature 472. See also https://www.ecologyandsociety.org/vol14/iss2/art32/. 
228 Rockström et al 2009 Nature 472. See also https://www.ecologyandsociety.org/vol14/iss2/art32/. 

https://www.ecologyandsociety.org/vol14/iss2/art32/
https://www.ecologyandsociety.org/vol14/iss2/art32/
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Where human activity crosses these boundaries, it could potentially produce sudden 

and even irreversible environmental changes for the earth as it has entered a new era 

called the Anthropocene229 from a relatively stable environment of the Holocene.230 

The inner green shading of the model above (Figure 2.3.3) represents the proposed 

safe operating space for nine planetary systems while the red wedges represent an 

estimate of the current position for each variable.231 The significance of this research 

for this study is that the findings estimate that three of the boundaries have been 

crossed.232 The boundaries in three systems, that are (a) rate of biodiversity loss, (b) 

climate change233 and (c) human interference with the nitrogen cycle, have already 

been exceeded.234  

 

The increased awareness of the impact of human development on sustainability and 

the protection of the natural environment for current and future generations as well 

as the new paradigm in environmental governance create a unique opportunity for 

the petrochemical sector to explore alternatives towards self-regulation governance 

solutions within an IEM approach. Self-regulatory instruments adopted in the 

petrochemical industry could embody a new environmental governance framework to 

offer additional assurance to counter the risk of non-compliance with command and 

control instruments in pursuance of achieving sustained, reliable and demonstrable 

legal compliance.235 The next section focuses on the limitations of self-regulation.  

                                        
229 The Merriam Webster Dictionary defines the “Anthropocene” as: “[t]he period of time during which 
human activities have had an environmental impact on the Earth regarded as constituting a distinct 

geological age". Bonneuil and Fressoz regard the "Anthropocene is… the new epoch of humans, the 
age of man”. See Bonneuil and Fressoz 2016 The Shock of the Anthropocene: The Earth, History and 
Us 16.  
230 Rockström et al 2009 Nature 472-475. See also 
https://www.ecologyandsociety.org/vol14/iss2/art32/. Walker et al 2009 Journal of Quaternary Science 

3-4. The author contends that the Holocene (meaning ’entirely recent’) is the name given to the most 
recent interval of Earth history, which extends to and includes the present day.  
231 Rockström et al 2009 Nature 472. 
232 See Figure 2.3.3. 
233 At the time of the study the Carbon Tax Bill [B46-2018] was tabled in Parliament. The bill 

acknowledges the link between an increasing of anthropogenic greenhouse gas emissions in the 
atmosphere and the global climate change which has been scientifically confirmed. The aim of the Bill 

is “To provide for the imposition of a tax on the carbon dioxide (CO2) equivalent of greenhouse gas 
emissions, and to provide for matters connected therewith". The Bill is now referred to as the Climate 
Tax Act 15 of 2019 after it was signed into law by the President of the Republic of South Africa.  
234 Rockström et al 2009 Nature 472. 
235 Hybrid forms of self-regulation could be such an alternative. See paragraph 2.4 for a discussion. 

https://www.ecologyandsociety.org/vol14/iss2/art32/
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2.3.4 Limitations of self-regulation 

From a governance perspective,236 it seems unlikely that pure self-regulation will 

perform well without continuing government oversight.237 Such government oversight 

by the state in the event of a self-regulatory failure in a particular organisation could 

reduce the threat of direct intervention.238 Likewise, self-regulation suffers from a lack 

of credibility because of the absence of strict enforcement mechanisms characterised 

by command and control. The lack of sanctions and the non-existence of a robust 

monitoring intervention were indicated by some of the sceptics of self-regulation.239  

Demirel, Iatridis, and Kesidou240 argue that there is overall scepticism in the literature 

about the environmental protection potential of self-regulation to substitute command 

and control regulation. These authors reason that meta-analyses indicate that 

companies who adopted self-regulation did not perform better than non-adopters. 

Such companies are likely to serve their own interest where self-regulation "[o]ften 

fails to fulfil its theoretical promise and commonly serves the industry rather than the 

public interest".241 Braithwaite242 articulates this position accurately: 

Self-regulation is frequently an attempt to deceive the public into believing 
in the responsibility of an irresponsible industry. Sometimes it is a strategy 
to give the government an excuse for not doing its job. 

Gunningham and Sinclair243 indicate that according to the critics, self-regulatory 

standards espoused by industry are usually weak, enforcement of these standards is 

ineffective and punishment is secret and mild. The authors also claim that self-

regulation commonly lacks many of the benefits of conventional state regulation and 

that it is usually not as visible or credible. Self-regulation, thus, does not provide the 

same degree of industry accountability, and it is usually lacking in rigorous application 

and strong sanctions.244 

                                        
236 See paragraph 2.4 below. 
237 Gunningham and Grabosky Smart regulation 55. 
238 Gunningham and Grabosky Smart regulation 55. 
239 Li, Khanna and Vidovic 2018 J Regul Econ 332. 
240 Demirel, Iatridis and Kesidou 2018 Journal of Environmental Management 82.  
241 Gunningham and Grabosky Smart regulation 53. 
242 Braithwaite “Responsive business regulatory institutions” 91. 
243 Gunningham and Grabosky Smart regulation 53. 
244 Gunningham and Grabosky Smart regulation 53. 
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Another weakness of self-regulation is that its effectiveness can only be enhanced by 

establishing robust, independent, third-party certification like ISO 14001:2015.245 

Without a robust  EMS certification and multi-stakeholder input self-regulation may 

serve as a form of “greenwash”246 or as symbolism without substance.247 Self-

regulation within complex multi-national chemical companies will only be beneficial 

where such companies form part of corporate trade associations. The International 

Council of Chemical Associations (ICCA) represents a worldwide channel for the 

chemical industry.248  

Associated regulated corporations are mutually interdependent and some degree of 

participation is necessary to take full advantage of its regulatory practices which can 

lead to regulatory capture by those industries.249 In these circumstances, the risk of 

collusion is always present due to the interdependent nature of the interaction 

between associated members250 that is likely to impinge on the behavioural change of 

such members, for example with regard to pollution prevention.251  

Self-regulation is always associated with the cost of implementation and executing the 

self-regulatory management process and its subsequent certification.252 Gunningham 

and Sinclair253 contend that there are substantial limits to the contribution of self-

regulation and that “[t]he greater the nexus between environmental improvement and 

increased costs, the greater the incentive to renege on self-regulation objectives”.254 

                                        
245 Li, Khanna and Vidovic 2018 J Regul Econ 332. 
246 Lyon and Maxwell 2011 Journal of Economics and Management Strategy 3-41. 
247 Delmas and Montes-Sancho 2010 Strategic Management Journal 575-601; Lyon and Maxwell 2011 

Journal of Economics and Management Strategy 3-41. 
248 See https://www.icca-chem.org/. 
249 Makkai and Braithwaite 1992 Journal of Public Policy 61-78. 
250 Camison-Zornova and Boronat-Navarro 2010 Environmental and Planning C: Government and Policy 
740. 
251 Hahn 1989 Journal of Economic Perspectives 95-114 and Lehmann “Voluntary compliance measures" 
280. The authors assert that to counter this inclination Hahn offers that the charges for pollution 

emissions above the set standards must be very high and directly related to the specific actions of the 

company or, critics suggest if the association is willing to expel transgressors in addition to the expense 
of state environmental compliance. State environmental compliance costs may include administrative 

costs of licence applications and reporting, legal costs of negotiation and enforcement proceedings, 
costs of installing compliance technologies, increased costs of environmental liability insurance, and 

rapidly rising costs of waste disposal services. 
252 Refer to paragraph 2.3 above. 
253 Gunningham and Grabosky Smart regulation 55.  
254 The execution of self-regulatory management practices is a co-ordinated process and require support 
from different sections within a company that effects production schedules and targets.  

https://www.icca-chem.org/
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The associated cost could, therefore, be considerable for companies which may 

decrease their disposition and willingness to implement such a system.255 Smaller 

companies may not have the same capital capacity as their larger counterparts to 

implement self-regulatory practices due to the high overheads associated with, 

amongst others, the required skilled personnel, the correct information management 

systems (IMSs) and software licensing, internal and external auditing, certification, 

incentives, consulting fees, communication and mobilisation, statutory inspections and 

compliance monitoring.256 Companies’ motivation for the adoption of self-regulation is 

driven by the rationale to reduce actual costs or to avoid future ones.257 Ultimately, a 

petrochemical company is in business for profit by using its ability to respond to market 

conditions, to stay in business and maintain its competitive advantage, and to reduce 

its carbon footprint.  

2.3.5 Instruments for self-regulation 

The literature suggests that ISO 9001, ISO 14001 and OHSAS 18001 or ISO 45001 

voluntary self-regulation instruments belong to the three most widely applied 

certifications in the manufacturing industry.258 These standards, as well as Responsible 

Care®, are briefly summarised in Table 2.3.1 below: 

  

                                        
255 Ashton et al 2001 Impact of mining and mineral processing operations on water resources and water 
quality in the Zambezi.  
256 Own experience. Additional resources are required to cross-check data which again increase the 
cost-effectiveness of self-regulation that contradicts the rational choice perspective why companies 

essentially choose to engage in self- as well as in co-regulation efforts. 
257 Hönke et al 2014 Fostering Environmental Regulation? 27.  
258 Wiengarten et al 2017 Production Planning and Control 132. 
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Table 2.3.1: Instruments for self-regulation 

Instrument Origin Objectives Outcomes 

Responsible 

Care® 

Chemical industry EMS 

originated in Canada in 
1985 and the USA in 

1998.259 

To allow petrochemical 

companies to commit 
themselves to be more 

open in their 
communication with 

regard to their business 
activities, their 

achievements and 

footprint. 

Chemical manufacturers 

commit to pursuing an 
ethic of safe chemicals 

management and 
performance excellence. 

ISO 

9001:2015 

The standard was first 

published in 1987 and 

underwent major 
changes in 2002 and 

2008 with the latest 
version published in 

September 2015.  

To acquire the consistent 

production of high-quality 

products.260 

To obtain product 

uniformity and 

compliance with the 
specifications established 

by the client.261 

ISO 
14001:2015 

ISO 14001 is a generic 
EMS262 that was launched 

in 1996 and revised in 
2004 and 2015.263  

To provide organisations 
with a framework to 

protect the environment 
and respond to changing 

environmental conditions 

in balance with socio-
economic 

needs.264 

To provide value for the 
environment, the 

organization itself and 
interested 

parties.265 

OHSAS 
18001:2007 

Developed as a British 
Standard in 2004 to 

satisfy the pressure 
from organisations 

around the globe to 
have a common 

standard to benchmark 

their OH&S. 

Provides the 
requirements for an 

OHSMS that allows an 
organisation to control its 

risks of accidents and 
occupational diseases 

and improve its 

performance.266 

To implement an OHSMS. 

ISO 

45001:2018 

Published to replace 

OHSAS 18001.267 

To provide a framework 

for managing 

occupational health and 
safety risks and 

opportunities within an 
organisation.  

 

To prevent work-related 

injuries and ill health to 

employees and provide 
safe and healthy 

workplaces by eliminating 
hazards and minimize 

OH&S risks by taking 
effective preventive and 

protective measures. 268 

                                        
259 Evangelinos, Nikolaou and Karagiannis 2010 Journal of Hazardous Materials 822.  
260 Matias and Coelho 2002 International Journal of Product Research 3857-3866. See Marimon, Heras 
and Casadesús 2009 Total Quality Management and Business Excellence 2-3 for historical development 

of ISO 9000. 
261 Abbott and Snidal 2001 Journal of European Public Policy 345-370; Gunningham and Grabosky Smart 
regulation 174. 



40 
 

The instruments for self-regulation in an organisation to allow for the implementation 

of self-regulatory conduct within its operations (highlighted in Table 2.3.1 above) are 

restricted in the context of defined rules through environmental management and 

other legislation, appropriate enforcement of non-compliance, and adjudication. 

Environmental governance for the purposes of this study infers self-regulation to 

ensure compliance in the petrochemical industry.269  

Also, the literature indicates that command and control regulation is not effective for 

environmental protection, and pure self-regulation without any form of external state 

                                        
262 Gunningham and Grabosky Smart regulation 174. The European equivalent of ISO 14001 is the Eco-
Management and Audit Scheme (EMAS). 
263 Marimon, Heras and Casadesús 2009 Total Quality Management and Business Excellence 2-3 for 
historical development of ISO 14000; King and Lenox 2001 Production and Operations Management 
244-257. Also, see Potoski and Prakash 2005 Journal of Policy Analysis and Management 745-769; 
Gunningham and Grabosky Smart Regulation 174.  
264 In terms of the ISO 14001:2015 standard an organisation has to make a commitment to manage 

and ensure legal compliance. The most important clauses with regard to legal compliance are the 
following EMS elements:  

(a) a public environmental policy commitment to the fulfilment of compliance obligations as per 
clause 5(2)(d); 

(b) understanding the needs and expectations of interested parties, which may lead to compliance 

obligations required by clause 4(2);  
(c) clause 6(1)(3)(a) which refers to the identification and having access to applicable legal 

requirements and other requirements related to its environmental aspects;  
(d) how those legal requirements apply to the organisation's environmental aspects in terms of 

clause 6(1)(3)(b);  

(e) objectives/targets/programmes of the organisation in clause 6(2)(1);  
(f) clauses 8(1) and 9(1)(1) that require the routine managing and maintenance of legal 

obligations;  
(g) evaluation of compliance obligations as required by clause 9(1)(2);  

(h) the organisation is required to reliably communicate with external stakeholders where required 
by its compliance obligations as per the provisions of clause 7(4)(3);  

(i) clauses 9(1)(2)(b) and 10(2) prescribe corrective actions where necessary;  

(j) internal legal audits are required by clause 9(2)(2); and  
(k) management review at the organisation is a requirement in terms of clauses 9(3)(b), (c), (d) 

and (f).  
265 In terms of ISO 14001:2015 the intended outcomes of an EMS include: 

(a) enhancement of environmental performance; 

(b) fulfilment of compliance obligations; and 
(c) achievement of environmental objectives. 

266 De Faria Nogueira et al 2015 International Journal for Quality Research 125. 
267 Organisations that are certified in terms of OHSAS 18001:2007 has three years from March 2018 to 

migrate to the new ISO 45001:2018.  
268 This requirement is in line with section 8 of the Occupational Health and Safety Act, 85 of 1998 

(hereafter the OHSA). Also, see paragraph 4.4 in Chapter 4. 
269 See paragraph 2.3.1 above. However, due to its inherent limitations, an alternative "new" hybrid 
environmental governance approach is therefore offered as discussed in paragraph 2.4 below.  
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intervention is uncommon.270 Similarly, recent developments in environmental policy 

and law suggest that governments are considering innovative alternatives to the 

traditional state-led command and control means towards environmental governance 

and law enforcement.271  

Learning from the limitations of self-regulation above, total self-regulation with no 

government oversight in the petrochemical industry within the present purpose and 

purview of environmental law, regulation and governance does not seem possible. 

Within the context of governance, it is therefore unlikely to ensure environmental 

protection with command and control on the one hand and self-regulation on the 

other. In terms of clause 5.2 of ISO 14001:2015 the top management of an 

organisation: 

… shall establish, implement and maintain an environmental policy that, 
within the defined scope of its environmental management system… 
includes a commitment to the protection of the environment, including 
prevention of pollution and other specific commitment(s) relevant to the 
context of the organisation. 

 

This commitment contemplated in clause 5.2 above aligns with the intention of section 

24 of the Constitution.272 Further hereto, the literature supports the view that 

environmental governance could function from a collaboration between command and 

control and self-regulation towards "smart regulation".273 This approach could ensure 

effective environmental protection with a suggestion that the certification of 

companies can provide a solution to problems of irregularities, thus “separating the 

good apples from the bad”.274 The notion of hybrid environmental governance is 

therefore discussed next. 

                                        
270 Gunningham and Grabosky Smart regulation 51. See paragraph 2.2 above for a discussion on the 
limitations of command and control regulation. 
271 Du Plessis and Nel “Driving compliance” 261. Refer to paragraph 2.2.2 above for a discussion on 
governance. 
272 See Chapter 4 for a discussion. 
273 Gunningham and Grabosky Smart Regulation 174. 
274 Demirel, Iatridis and Kesidou 2018 Journal of Environmental Management 88. 



42 
 

2.4 Hybrid environmental governance  

Hybrid environmental governance presupposes a decentralised and resolute approach 

to the sharing of responsibilities and resources toward environmental management 

between the state and the regulated community. This approach to what is also called 

“smart regulation” refers to a form of regulatory diversity that embraces flexible, 

imaginative and innovative forms of control275 with a shared responsibility between 

different actors to find solutions for complex environmental problems in a cooperative 

and sustainable manner.276 It is my view that the rapid change in the chemical 

industry, ever-increasing customer demands, new innovative technologies and the 

ever-increasing possibilities of chemical building blocks are sometimes too advanced 

for regulatory development to provide policy and regulatory assurance, leaving 

regulatory gaps.277 Cooperation between the state, industry and society is, therefore, 

an integral part of any self-regulatory effort.278 Where these actors put their resources 

together to reach a single objective of IEM as opposed to conflicting needs and 

concerns, more could be accomplished in terms of environmental protection.  

In a hybrid arrangement, the Confederation of Netherlands Industry and Employers279 

asserts that: 

... action should be voluntary, for reasons of both principle and practicality. 
In principle, the government's role should be to create an environmental 
framework .... From a practical point of view, it would simply not be feasible 
for the government to legislate on how companies should organize their 
internal operations. 

Hybrid environmental governance seeks to balance the collective interest of different 

actors within the objective of environmental protection. This collective interest 

includes the protection of the environment for future generations to bring about 

sustainability which can be a shared responsibility between hybrid regulators, where 

such multi-stakeholder groups can be considered as "the most important civil 

                                        
275 Gunningham and Sinclair “Smart regulation” 133. 
276 Du Plessis and Nel “Driving compliance” 259. 
277 Own experience. 
278 See paragraph 2.2 for a detailed discussion. 
279 Confederation of Netherlands Industry and Employers Bureau for Environment and Physical Planning 
1995. 
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regulators”.280 Likewise, Gunningham and Sinclair281 argue that beyond the traditional 

command and control administrative role of the state, smart regulation ensures that 

enforcement is possible not just by the state but also by second and third parties who 

may act as surrogate regulators. 

A hybrid approach to environmental governance undertaken from an IEM perspective 

should assume that all of us282 ought to benefit from adherence to environmental laws 

while the cost of doing so should be borne by businesses in accordance with the 

polluter pays principle.283 From this premise, and to avoid possible sanctions, business 

and civil society could arrange a participative approach with the state in a hybrid model 

of environmental governance. In a governance context, the focus of the state is not 

necessarily command and control regulation but could include collaboration, 

participation and cooperation between stakeholders with the formation of public–

private partnerships as illustrated in Figure 2.4.1 below. This speaks to the holistic 

nature of hybrid environmental governance from a self-governance outlook as 

illustrated in Figure 2.4.1.  

                                        
280 Vogel 2008 Annual Review of Political Science 269. 
281 Gunningham and Sinclair “Smart regulation” 135. 
282 This refers to current and future generations contemplated in section 24(b) of the Constitution. 
283 OECD 2005 http://www.oecd.org/env/outreach/35139072.pdf. Also, see section 2 of the NEMA. 

http://www.oecd.org/env/outreach/35139072.pdf
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Figure 2.4.1: Regulatory strategies of environmental governance284 

 

The triangle represents the government’s changing role to execute environmental 

governance in society in pursuance of collective interests under severe external and 

internal constraints between the state, industry and the community.285 The state's 

objective for environmental protection, on the one hand, and profitability for the 

industry and socio-economic interests of the community on the other, may be best 

realised through hybrid arrangements on the basis of self-regulation which includes 

public–private partnerships as indicated in Figure 2.4.1 above. These partnerships 

should provide a platform for robust, open engagement between parties which could 

result in improved environmental compliance and monitoring strategies undertaken by 

the industry in regard to their collective interest as referred to above. Hybrid 

environmental governance could present itself in different forms as discussed next.  

                                        
284 Lemos and Agrawal 2006 Annu Rev Environ Resour 310. 
285 Lemos and Agrawal 2006 Annu Rev Environ Resour 310. 
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2.4.1 Forms of hybrid environmental governance 

The idea of hybrid environmental governance is interchangeably referred to in this 

study as smart regulation,286 co-regulation,287 mandatory partial self-regulation,288 

regulated self-regulation,289 mandated self-regulation,290 and co-management.291 The 

overall purpose of self-regulation through the company’s internal management 

strategies in environmental governance is to provide environmental legal compliance 

and assurance to applicable legal and other requirements within the organisation as 

per clause 6.1.3 of ISO 14001:2015.292 Hybrid environmental governance is likely to 

play an important role either as an alternative or a complement to direct government 

regulation.293  

Regulatory innovation with the use of hybrid environmental governance instruments 

opens the door for new opportunities and interactive learning amongst actors. A 

collective approach to environmental governance could increase an organisation's 

capability to improve its environmental performance as defined in terms of ISO 

14001:2015,294 not by imposing demanding command and control imperatives, but by 

building compliance capabilities within the organisation.295 Innovation results in 

improved efficiency through fit-for-purpose technology296 while the organisation may 

                                        
286 Gunningham and Sinclair “Smart regulation” 135; Du Plessis and Nel “Driving compliance” 259; 

Gunningham and Grabosky Smart Regulation 50. 
287 Bartle and Vass ''Self-regulation and the regulatory State a survey of policy and practice'' 2005 CRI 
Research Report 19; Gunningham and Rees 1997 Law and Policy 363-414; Balleisen and Eisner 2009 

“The promise and pitfalls of co-regulation: how governments can draw on private governance for public 
purpose”; Holley “Environmental regulation and governance” 742.  
288 Rees Reforming the workplace 9. See Ansell and Gash 2008 Journal of Public Administration 
Research and Theory 543-571; De Clercq 2002 Negotiating environmental agreements in Europe 9 and 

Mol, Volkmar and Liefferink The Voluntary Approach to Environmental Policy: Joint Environmental 
Policy-Making in Europe. 
289 Aalders “Self-regulation and compliance with Environmental Law from a global perspective” 21-36; 

Bartle and Vass 2005 CRI Research Report 19. 
290 Darnall and Carmin 2005 Policy Sciences 71-90. See also Chamberlain 2017 Law Environment and 
Development Journal 3-12; Gunningham and Grabosky Smart regulation 50. 
291 See Magerman 1999 Environmental Management 151-166 and Nel and Du Plessis 2004 SA Public 
Law 183. 
292 In terms of clause 6.1.3 of ISO 14001:2015 the compliance obligations of an organisations include 
legal requirements (EAs, exemptions, directives, permits and licences to operate),  that such an 

organisation has to comply with and other requirements that the entity has to or chooses to comply 
with. Also, see Kotze “Environmental governance” 103-128.  
293 Gunningham and Grabosky Smart Regulation 50.  
294 Refer to paragraph 2.3.3 above for a definition of environmental performance.  
295 Camison-Zornova and Boronat-Navarro 2010 Environmental and Planning C: Government and Policy 

740. 
296 Nel and Wessels 2010 PER/PELJ 53. 
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be rewarded with greater incentives and there would be less responsibility on the part 

of the government.297 Nel and Wessels298 assert that improved regulatory flexibility 

enhances innovation within an organisation.  

2.4.2 Instruments for hybrid environmental governance 

Scholars are of the view that the rise in the adoption of environmental self-regulatory 

instruments in the industry can increase industry’s participation in state regulatory 

actions.299 It is my view that instruments for hybrid environmental governance could 

be those environmental management plans required by an organisation to indicate 

possible environmental impacts and the required strategies that will be applied to 

mitigate any consequences of these impacts. In Fuel Retailers Association of Southern 

Africa v Director-General: Environmental Management, Department of Agriculture, 

Conservation and Environment, Mpumalanga Province & Others300 the court held that: 

Before authorisation can be granted, a report concerning the impact 
of the proposed development on the environment must be 
furnished. The relevant authority has the discretion to grant or 
refuse such authorisation. In granting it, the relevant authority may 
impose such conditions as may be necessary to ensure the 
protection of the environment.  

Examples of these environmental management reports as held by the court could be, 

amongst others, environmental impact assessments reporting (EIAs), strategic 

environmental impact assessments (SEIAs), heritage impact assessments (HIAs), life 

cycle assessments (LCAs), environmental health impact assessments (EHIAs) and 

social impact assessments (SIAs).301 The granting of the required authorisation to an 

applicant may require that the applicant complies with various environmental 

management programmes (EMPrs)302 to indicate how environmental impacts will be 

                                        
297 Kidd The protection of the environment through the use of criminal sanctions 279-280. 
298 Nel and Wessels 2010 PER/PELJ 53. 
299 Demirel, Iatridis and Kesidou 2018 Journal of Environmental Management 80. Also, see Hysing 2009 

Govern 647-672; Balleisen and Eisner "The promise and pitfalls of co-regulation: How governments can 
draw on private governance for a public purpose" 127-149 and Albareda 2008 Corp Govern 430-439. 
300 2007 ZACC 13; 2007 (10) BCLR 1059 (CC); 2007 (6) SA 4 (CC) (7 June 2007) at para. [4]. 
301 Refer to paragraph 3.4 in Chapter 3 for a discussion. 
302 Refer to regulations 19 and 23 of the EIA Regulations, 2014 as amended. 
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managed, such as through a WMP,303 an air quality management plan (AQAMP),304 a 

biodiversity management plan (BDMP),305 a mine and works plan (MWP),306 an EMP,307 

and an EMPr.308  

Some scholars have indicated that within the continuum of state power and self-

regulation a hybrid arrangement309 of environmental governance to implement 

sustainability and reduction initiatives310 could be obtained by the association between 

government, civil society groups and the private sector.311 The above-mentioned plans 

could provide the vehicle for such a collaborative association. Besides, in a hybrid 

environmental governance system, these environmental management plans could be 

incorporated into the management systems of an organisation, as discussed above, 

through consultation, participation, innovation, and responsive regulation and by 

providing a broader more inclusive conception of the regulatory process.312 This 

concerted approach to environmental governance could improve the efficiency and 

effectiveness of more conventional forms of direct government regulation where 

industry could play a constructive and consultative role.  

According to Jordan, Wurzel and Zito, the introduction of “new” environmental 

management and governance instruments,313 such as other command and control 

measures is “[a]n attempt by states to share their steering capacity with other 

actors”.314 Compliance with these environmental management plans and all existing 

                                        
303 A WMP is a requirement in terms section 11 of the NEM:WA. Also see, for example, regulation 20 of 

the Asbestos regulations in Occupational Health and Safety Act 85 of 1993 for requirements in regard 
to the disposal of asbestos waste.  
304 An AQAMP is required in terms of section 15-17 of NEM:AQA.  
305 Required in terms of sections 40-46 of the NEM:BA.  
306 See section 30 of the MPRDA.  
307 Du Plessis and Nel “Driving compliance” 267. The authors contend that the objective of an EMP is 
to allow the regulated community to make arrangements for achieving legal compliance and to 

communicate such arrangements to the regulator.  
308 The EMPr is prepared as part of the EMP to ensure that the environmental impacts related to a 

project that was identified during the environmental impact assessment (EIA) or basic assessment (BA) 

are appropriately managed and monitored. Also, refer to paragraph 3.4 in Chapter 3 for a discussion. 
309 See Mol and Spaargaren “Towards a sociology of environmental flows” 39-84 and Fisher and 

Svendsen “Hybrid Arrangements within the Environmental State” 179-189. 
310 See Betsill and Bulkeley 2006 Glob Gov 141-159; Bulkeley and Schroeder 2012 Eur J Int Relat 743-

766. 
311 Galli and Fisher 2016 Sustainability 2. 
312 Gunningham and Grabosky Smart regulation 12. 
313 Refer to Table 2.4.1 below for a list of environmental governance instruments. 
314 Jordan, Wurzel and Zito “’New’ instruments of environmental governance” 1, 8.  
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EAs should be appraised through legal audits as discussed in the next section. 

Table 2.4.1 below provides a summary of environmental governance tools discussed 

in this study in terms of where it would fit in the regulatory continuum. 

Table 2.4.1: Environmental governance instruments 

 

Environmental governance instruments 

 

Command and control315 Pure self-regulation316 Hybrid environmental 

governance317 

Atmospheric emission licence 
Environmental authorisation 

Integrated water use licence 
Legal compliance audit 

Mining right 

Record of decision 
Permit issued under the ECA 

Exemptions 
Directives 

Registration certificates 
Licences 

Certificates 

etc. 

Responsible Care®  
ISO 9001:2015 standard 

ISO 14001:2015 standard 
ISO 45001:2018 standard 

OHSAS 18001:2007 standard 

etc. 
 

Integrated/environmental 
management programme 

Community-based natural 
resources management plan 

Veld management strategy 

Community forest 
arrangements 

Contingency plans 
Emergency management plan 

Pollution prevention plan 
Air quality management plan 

Waste management plan 

Biodiversity management plan 
Integrated environmental 

management plan  
Legal compliance audits 

etc. 

 

 

2.5 Conclusion 

State regulation and hybrid environmental governance stated in the first broad 

objective318 presuppose a difference in approach to achieve the objectives of 

environmental compliance. Government regulation takes on a typical command and 

control regime, while governance seeks to achieve environmental protection involving 

multiple stakeholders as surrogate regulators. This is the underlying principle of 

environmental governance. A holistic approach to environmental compliance is 

proposed in an effort to strike a balance in the conflicting interests of different 

                                        
315 Refer to paragraph 2.2 as well as Chapters 3 and 4 for a discussion. 
316 Refer to paragraph 2.3 as well as Chapters 3 and 4 for a discussion. 
317 Refer to paragraph 2.4 as well as Chapters 3 and 4 for a discussion. 
318 See paragraph 1.2 in Chapter 1. 
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stakeholders in a mutually beneficial manner through collaboration and engagement 

with stakeholders. 

Legal compliance as an outcome of environmental governance in an organisation could 

be obtained through self-regulation, which according to the literature is not a precise 

concept. The aim of the study was to explore the role of self-regulation as an 

environmental governance tool to ensure compliance in the petrochemical industry. 

The theoretical framework for self-regulation as illustrated by Misiūnė seems to 

suggest that an organisation has to adapt to environmental influences emanating from 

its internal business environment.319 Pressure from the micro- and macro-environment 

also influences an organisation's adoption of self-regulatory governance practices to 

realise legal compliance. Furthermore, a conceptual framework for self-regulation 

highlighted by Ramanathan et al suggests that the private organisational benefits of 

sustainability in respect of objective compliance are affirmed by the flexibility of self-

regulation. Drivers and limitations for self-regulation prompt the petrochemical 

industry to pursue the type of regulatory instruments that expand its environmental 

governance strategy in favour of a wider hybrid environmental governance 

methodology. 

ISO 9001:2015, ISO 14001:2015, OHSAS 18001:2007, ISO 45001:2018 and 

Responsible Care® provide a basis for self-regulatory governance in the petrochemical 

sector. These instruments offer a starting point for smart regulation by integrating 

these tools with various command and control instruments within the sector in a hybrid 

arrangement towards environmental governance. Despite the notion that self-

regulatory practices, like internal EMS, QMS, OHSMS, other business management 

standards and strategies may complement state-led command and control and 

depending on how these management systems were developed and implemented may 

not be sufficient to address environmental legal compliance effectively in a complex 

petrochemical entity. Forms of hybrid environmental governance processes and 

instruments used in the petrochemical industry to ensure environmental legal 

compliance with fit-for-purpose instruments could offer a workable solution. The 

                                        
319 The adaptation of an organisation to external influences thus understanding its organisational 
context is also required by ISO 14001:2015, ISO 9001:2015 and ISO 45001:2018.  
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limitations of self-regulation allow for exploring the possibilities of hybrid 

environmental governance in a complex organisation. Also, an evolving environmental 

regulatory regime is suggestive of a state that is beginning to move away from strict 

command and control administration to allow surrogate regulators to undertake 

sustainable IEM collectively in a hybrid arrangement towards environmental 

governance.  

The various EMPrs associated with its authorisations compiled in a complex 

petrochemical company do not only require stakeholder consultations, but the 

incorporation of these plans in the company’s management systems. The 

incorporation of these plans are guided by adopted self-regulatory instruments by 

organisations contemplated by clauses 4.2, 6.1.3 and 7.4 of ISO 14001:2015, ISO 

9001:2015 and ISO 45001:2018 respectively could drive purposeful environmental 

compliance.  

Within the continuum of command and control and self-regulation, the government, 

NGOs, industry and civil society can become active centres of shared responsibility 

where participants that are formally independent of each other can either function 

independently or constitute an interdependent system of relations reminiscent of 

hybrid environmental governance.320 The next chapter focuses on environmental legal 

compliance audits.  

 

  

                                        
320 Ostrom 2010 American Economic Review 643. 
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Chapter 3  

Environmental legal compliance audits 

 

3.1 Introduction 

The focus of this chapter is the use of environmental legal compliance audits stated 

in objective two321 by organisations as a verification tool to measure its level of 

compliance to legal and other requirements applicable to the entity. The purpose of a 

legal compliance audit is to check conformity of the fulfilment of conditions attached 

to authorisations, permits and licences against which a petrochemical entity conducts 

its activities.  

 

This chapter will first indicate the origin of environmental auditing,322 types of 

environmental audits,323 followed by the legal requirements for auditing324 as well as 

those audits voluntarily undertaken in the  petrochemical industry.325 

 

3.2 Origin of environmental auditing 

The literature indicates that the term “environmental auditing” was coined in the USA 

in the mid-1970s.326 The concept defines the reporting of environmental information 

within a company in terms of what is required by environmental laws and regulations 

which emerged in response to public expectations for environmental protection.327 

Furthermore, environmental audits have been defined by the International Chamber 

of Commerce as environmental management instruments that consist of impartial, 

methodical, recorded and regular assessments by an organisation of how satisfactorily 

its managements and apparatuses are functioning, with the objective of assisting to 

protect the environment by enabling management control of environmental 

                                        
321 See paragraph 1.2 of Chapter 1. 
322 Paragraph 3.2. 
323 Paragraph 3.3. 
324 Paragraph 3.4. 
325 Paragraph 3.5. 
326 Khan 2017 Managerial Auditing Journal 810. 
327 Porter “America’s green strategy” 33. 
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applications, and evaluating compliance with the organisation’s strategies that would 

lead to fulfilling of its regulatory obligations.328  

 

3.3 Types of environmental audits  

This study focused on exploring the how self-regulation as a governance tool could 

contribute to accomplish environmental legal compliance in the petrochemical industry 

from a governance perspective. One tool that can serve as an example to uphold legal 

compliance is a legal compliance audit used in the industry to ensure governance 

assurance. The DEAT329 distinguishes between the following types of environmental 

audits: 

(a) Environmental management audit: to check and evaluate the effectiveness of 

EMS; 

(b) Environmental compliance audit: to test compliance with environmental 

policies, objectives, laws, by-laws, ordinances, regulations and standards; 

(c) Environmental assessment audit: to check that an environmental impact 

assessment complies with the minimum legal requirements and to ensure that 

due legal process has been followed; 

(d) Waste audits: to look at the waste management component of an operation or 

site; 

(e) Environmental due diligence audits: to examine the actual and potential 

environmental liabilities of a site or operation; 

(f) A supplier audit: carried out by a client to test the environmental compliance 

of a contractor or supplier. 

 

From the assertions above the features of an environmental audit can be described 

as:330 

(a) Confirmation: compliance with obligations is assessed, for example compliance 

with environmental legislation;  

                                        
328 See Sarkar et al An Integrated Approach to Environmental Management 487.   
329 DEAT Environmental Auditing, Integrated Environmental Management, Information Series 14 4-5. 
330 DEAT Environmental Auditing, Integrated Environmental Management, Information Series 14 4-5. 

Also see Van Rooyen The legal framework for environmental auditing in the public sector in South Africa 
57. 
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(b) Impartiality: the objectivity of environmental auditors is checked, for example 

independence from individuals that have an interest in the audit findings 

recorded in the audit reports of an entity;  

(c) Instrumental use: environmental auditing is a checking mechanism 

(management instrument) employed to evaluate and manage environmental 

matters;  

(d) Methodological soundness:331 environmental audits are conducted in 

consistence with established procedures;  

(e) Reporting: audit reports are formulated and audit results are recorded; and  

(f) Regularity: environmental audits are performed in accordance with a fixed audit 

schedule and at regular intervals.  

 

Audits could be required for the following reasons: 

(a) To assess the level of compliance in terms of the organisation’s self-regulation 

strategies, for example, to obtain ISO certification and be certified in terms of 

Responsible Care®; 

(b) From a command and control perspective, for example, as required in the 

Environmental Impact Assessment Regulations,332 the Minerals and Petroleum 

Resources Development Act 28 of 2002 (MPRDA)333 and the NWA;334 and 

(c) To demonstrate compliance with a requirement in a condition contained in a 

particular authorisation, permit or licence.335  

With regard to environmental audits, this study distinguishes between two types of 

audits in the context of this study, namely audits required in terms of legislation336 

and where organisations apply internal or external audits as a checking mechanism 

for legal compliance.  

                                        
331 Refer to ISO 19011:2018. 
332 GN R 982 in GG of 38282 of 4 December 2014 as amended (Hereafter the EIA Regulations, 2014 as 
amended) See regulation 34 of the EIA Regulations, 2014 as amended as discussed in paragraph 3.5 

in Chapter 3.  
333 See section 10 of the MPRDA as discussed in paragraph 3.5 in Chapter 3. 
334 See paragraph 3.5 in Chapter 3. 
335 Refer to paragraph 3.5 in Chapter 3 and paragraph 4.5 in Chapter 4 for a discussion. 
336 See chapter paragraph 3.5 in 3 for a discussion. 
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3.4 Audits required in terms of legislation 

A petrochemical company undertakes certain listed activities that require a permit, 

licence or EA337 in terms of the NEMA, NEM:AQA, the National Water Act 36 of 1999 

(NWA), the National Environmental Management: Waste Management Act 59 of 2008 

(NEM:WA) and other related legislation.338 In terms of the provisions of section 

24N(7)(d) of the NEMA the holder and any person issued with an EA must monitor 

and audit compliance with the requirements of the EMP. Furthermore, section 

24N(2)(e) provides that the EMPr of a holder of an EA must contain information in 

respect of the mechanisms proposed by the holder for monitoring compliance with the 

EMPr and for reporting on the compliance status in relation thereto. In addition, 

regulations 26339 and 34340 of the EIA Regulations, 2014 as amended directly requires 

the petrochemical industry to assess its level of compliance by conducting 

environmental compliance audits. Furthermore, in terms of section 44(1)(aF) of the 

NEMA, the Minister may make regulations in regard to auditing and reporting of 

environmental liability.341 

The status and or level of compliance with an organisation’s EMP, WMP, AQAMP as a 

result of its EA, Waste Management Licence (WML), and AEL could be determined by 

an audit.342 A petrochemical company must also abide by the conditions attached to 

its various authorisations over the life cycle of those listed activities. Compliance with 

the set conditions through an audit is a requirement with regard to the relevant EMPrs 

and EAs of that organisation.343 The state can also request an audit in terms of the 

permit and licence conditions.344  

                                        
337 An EA is also referred to as a RoD issued in terms of the ECA. 
338 Refer to paragraph 3.5 in Chapter 3 and paragraph 4.5 in Chapter 4 for a discussion. 
339 Regulation 26(e) of the EIA Regulations, 2014 as amended provides for environmental compliance 

auditing while regulation 26(f) provides for the frequency of such audits as well as the submission of 
the audit report whereas regulation 26(h) requires the public availability of the audit report.  
340 Refer to paragraph 3.5 in Chapter 3 and paragraph 4.5 in Chapter 4 for a discussion. 
341 Regulation 26(h) of the EIA Regulations, 2014 as amended provides for the auditing and reporting 

of environmental liability and requires the audit report to be publicly available. 
342 Refer to paragraph 3.5 in Chapter 3 and paragraph 4.5 in Chapter 4 for a discussion. 
343 This is also a requirement in terms of regulation 34 of the EIA Regulations, 2014 as amended. Refer 

to Chapter 3 for a discussion. 
344 Refer to paragraph 3.5 in Chapter 3 and paragraph 4.5 in Chapter 4 for a discussion. 
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The management of all protected areas in South Africa as listed in the national register 

in terms of the norms and standards345 in the National Environmental Management: 

Protected Areas Act 57 of 2003 (NEM:PAA), amongst others, mandates the Minister 

“to appoint external auditors to monitor a management authority’s compliance with 

the overall objectives of the management plan”.346 Operational activities of 

petrochemical companies could influence the biodiversity in a protected area which 

could be highlighted by the management plan of such an area. While section 41 of 

the NEM:PAA prescribes the content of a biodiversity management plan, it could be 

argued that in a hybrid governance partnership between a petrochemical company, 

government and the local community the required resources in support of 

environmental management interventions could be agreed upon which could be an 

audit focus of these appointed external auditors. Likewise, sections 2 to 5 of Schedule 

2 in the National Environmental Management: Integrated Coastal Management Act 24 

of 2008 (NEM:ICMA) provide for waste prevention audits. These provisions provide 

opportunities to petrochemical companies to introduce the required compliance audit 

practices where raw products are exported from our ports into the international 

markets.  

Waste generation is a direct outcome of the operations of any petrochemical company, 

and the NEM:WA is positioned to control waste management in a such manner as to 

protect the environment and human health while providing for the prevention of 

environmental degradation and pollution by ensuring the principles of sustainable 

development are adhered to. Compliance with the conditions of the waste 

management licence and the EMPr is prescribed by the provisions of the EIA 

Regulations, 2014 as amended.347 

3.5 Voluntary audits by organisations 

Apart from Responsible Care®, ISO 9001:2015, ISO 14001:2015 and OHSAS 

18001:2007 and ISO 45001:2018, legal audits are commonly used to support self-

regulation as a compliance verifying tool to ensure environmental governance reaches 

                                        
345 Norms and standards for the management of protected areas in South Africa published under GN 

R382 in GG 39878 of 31 March 2016. 
346 Section 43(4) of the NEM:PAA. 
347 Refer to paragraph 3.5 in Chapter 3 for a discussion. 
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the set compliance objectives while the effectiveness of the above-mentioned 

management standards is also determined. Prajogo et al348 contend that the 

implementation of ISO 14001 in an organisation involves a complex set of steps, 

namely: 

(a) an evaluation of environmental aspects and impacts of an organisation; 

(b) the establishment of the organisation’s environmental management objectives 

and policy; 

(c) training of employees, implementation and operation of the management 

standard; 

(d) the determination of the organisational risks and opportunities as it relates to 

internal and external issues; 

(e) the monitoring of compliance and corrective actions with regard to non-

compliances; 

(f) document management within the organisation and; 

(g) importantly, external environmental audits by a third-party certification body in 

terms of its EMS.349 

 

3rd party certification bodies only certify the EMS of an organisation, while in practice 

an independent 3rd party legal auditor will assess the entity’s level of compliance to its 

legal and other requirements.350 In preparation of a 3rd party certification or 

compliance audit an organisation would normally undertakes internal 1st and 2nd party 

audits to measure its level of compliance and to address possible shortcomings in its 

managements systems as well compliance to legal and other requirements.351 

A legal compliance audit supported by an EMS is an integral part of self-regulatory 

governance to assist the organisation in obtaining information about its compliance 

status, and to identify potential risks or non-compliance. This information will enable 

the implementation of appropriate environmental risk mitigation strategies and 

                                        
348 Prajogo et al 2016 International Journal of Auditing 202. Also see Delmas 2002 Policy Sciences 91-

119 and Gomez and Rodriguez 2011 Journal of Cleaner Production 9-10, 1091-1095. 
349 See Delmas 2002 Policy Sciences 91-119 and Gomez and Rodriguez 2011 Journal of Cleaner 
Production 9-10, 1091-1095. 
350 Own experience in the petrochemical industry.  
351 Own experience in the petrochemical industry. 
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environmental due diligence towards compliance within the organisation. The risk 

profile and regulatory context of the entity informs the legal governance and 

assurance framework and could serve as a basis for an organisation’s risk 

management strategy.  

According to Prajogo et al352 environmental audits implemented in organisations as 

part of their ISO 14001 certification have a critical role to play in their overall 

environmental management efficiency. An organisation has to ensure that audits are 

conducted by accredited certification bodies to determine whether the entity meets 

the requirements of the standard, and, if so, it can publicly claims conformance with 

ISO 14001.353 While Bush354 asserts that even though ISO 14001 certification would 

indicate whether a company has indeed passed or failed its certification, clause 10 of 

ISO 14001:2015 states that the standard also requires organisations to improve their 

environmental management efforts continually.355  

 

3.6 Conclusion 

To this end, an environmental legal audit as identified in the second broad objective 

of the study356 is an assurance tool and does not fall within the category of either a 

self-regulatory or command and control environmental governance instrument as 

discussed in Chapter 2 above. Legal compliance audits could be a legal requirements 

in either legislative provisions thereof, or contained in conditions in authorisations. 

Similarly, organisations could opt to voluntarily conduct its own internal 1st of 2nd party 

compliance audits in terms of its adopted management standards.357  

An audit is an instrument to determine conformance or compliance with either an 

organisation’s self-regulatory management standards implemented for certification or 

to permit and licence conditions and can be regarded as a hybrid environmental 

                                        
352 Prajogo et al 2016 International Journal of Auditing 202. Also see Delmas 2002 Policy Sciences 91-
119 and Gomez and Rodriguez 2011 Journal of Cleaner Production 9-10, 1091-1095 
353 Prajogo et al 2016 International Journal of Auditing 202. 
354 Busch Standards: Recipes for reality. 
355 See Barthelemy and Zairi 1994 The TQM Magazine 44-47. 
356 See paragraph 1.2 in Chapter 1. 
357 Refer to ISO 14001:2015 and 45001:2018. 
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governance instrument.358 The added benefit of mandatory and voluntary compliance 

audits undertaken by the organisation supports its effort towards proactive legal 

compliance from a governance perspective as a commitment from senior management 

is required to extract the added compliance assurance from these audits for the 

organisation. 

The next chapter focuses on regulatory progress made to allow self-regulation within 

the petrochemical industry as a hybrid approach to environmental governance. 

  

                                        
358 See Chapter 2. 
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Chapter 4  

Legal framework for self-regulation and hybrid environmental 

governance 

 

4.1 Introduction 

This chapter provides an overview of the legal framework for self-regulation in South 

Africa as indicated in the third objective of the study.359 This framework is discussed 

in the context of section 24 of the Constitution. Self-regulation from the perspective 

of environmental governance seems to suggest a management strategy that could be 

adopted by an organisation for the implementation of the appropriate voluntary 

regulatory tools to regulate its operations in a manner that will provide assurance in 

the observation of compliance with legal and other requirements to address the risk 

of non-compliance. In this chapter, the legal framework for self-regulation and hybrid 

environmental governance is discussed from the premise of the Constitution360 

followed by its legal context.361 The chapter concludes with hybrid environmental 

governance362 and legal compliance audits.363 

4.2 Command and control regulation and environmental governance in the 

constitutional context 

The Constitution is the supreme law in South Africa364 and is central to the issues of 

environmental governance.365 Any law or conduct that is inconsistent with the 

Constitution is invalid.366 In terms of section 24 of the Constitution: 

                                        
359 See paragraph 1.2 of Chapter 1. 
360 Paragraph 4.2. 
361 Paragraph 4.3. 
362 Paragraph 4.4. 
363 Paragraph 4.5. 
364 In BP Southern Africa (Pty) Limited v MEC for Agriculture, Conservation, Environment & Land Affairs 
(03/16337) [2004] ZAGPHC 18 (31 March 2004) the court confirmed the supremacy of the Constitution 

and states that it reigns supreme and the Department of Agriculture, Conservation, Environment & 
Land Affairs, as the competent organ of state, is obliged to respect, promote, protect and fulfil the 

rights in the Bill of Rights. A failure on the side of the Department to do so would render its conduct 
invalid. 
365 Du Plessis “Understanding the Legal Context” 12. 
366 Van der Linde and Feris 2010 Compendium of South African environmental legislation 7; Du Plessis 
2004 SAJELP 146. 
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Everyone has the right - 
(a) to an environment that is not harmful to their health or well-being; and 
(b) to have the environment protected, for the benefit of present and future 
generations, through reasonable legislative and other measures that- 
(i) prevent pollution and ecological degradation; 
(ii) promote conservation; and 
(iii) secure ecologically sustainable development and use of natural 
resources while promoting justifiable economic and social development.367 

Section 24 provides for the right to and protection of the environment.368 This 

provision has two parts. Firstly, it guarantees everyone the right to an environment 

that is not harmful to the health and well-being of the people of South Africa as 

contemplated in section 24(a). Secondly, the protection of the country's natural 

resources for present and future generations is provided for in section 24(b) in such 

a manner that economic and social development remains sustainable through 

"reasonable legislative and other measures".369  

The question is whether the provision in section 24(b) allows for some innovation and 

a change in our approach to environmental governance as held in the Director: Mineral 

Development, Gauteng Region and Another v Save the Vaal Environment and 

Others.370 The courts are beginning to reason that the regulator should take an 

inventive approach and look beyond the law to enable environmental compliance.371 

In Government of the Republic of South Africa and Others v Grootboom and Others372 

it was held that the mere legislation to ensure compliance is not enough. 

Meadowcroft373 asserts that the growing interest in cooperative models of 

environmental governance will not replace the existing regulatory approach of 

                                        
367 Italics my insert. 
368 In terms of section 1 of the NEMA "environment" means “the surroundings within which humans 

exist and that are made up of-  
(i) the land, water and atmosphere of the earth;  

(ii) micro-organisms, plant and animal life;  
(iii) any part or combination of (i) and (ii) and the inter-relationships among and between them; and 

(iv) the physical, chemical, aesthetic and cultural properties and conditions of the foregoing that 

influence human health and well-being”.  
369 Du Plessis “Environmental Law and Local Government in South Africa” 5. 
370 1999 2 All SA 381 (A). Hereafter Save the Vaal. The court in held in para. [20] that our Constitution 
requires that environmental considerations be accorded appropriate recognition and respect in the 

administrative processes in our country.  
371 The court held at para. [20] that "together with the change in the ideological climate must also 

come to a change in our legal and administrative approach to environmental concerns".  
372 2001 1 SA 46 (CC) at para. [69] B-D. Hereafter Grootboom. 
373 Meadowcroft “Co-operative management regimes: A way forward?” 21-42. 
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command and control, as the constitutional mandate of the state to enforce the law 

and regulate behaviour is vested in section 24 of the Constitution. This author’s 

contention, in my view, does not appreciate the growing interest in self-regulation as 

discussed in Chapter 2.374 Gunningham and Grabosky375 claim that “[s]elf-regulation 

… in general has the capacity to serve as a replacement for conventional state-led 

command and control regulation and could in effect act as a form of process-based 

regulation which could provide a company with considerable autonomy”. The court in 

Save the Vaal advises that there may be a need for a change in our approach to 

environmental management which is aligned with the development of environmental 

governance as highlighted in Chapter 2.376 The environmental policy change from 

government to governance provides opportunities for a similar change in the 

compliance climate.377 

According to section 24 not only is the state obliged to ensure a protected 

environment, but the industry also has a responsibility to conduct its operations in 

such a manner as to give effect to an environment that is safe for the well-being of 

everyone. There is as much an obligation on the industry as there is on the state to 

provide an environment that is not harmful. The industry, therefore, must put 

governance measures in place to regulate its business activities in fulfilment of this 

responsibility.378 One of these measures could be self-regulation.379  

                                        
374 Gunningham and Grabosky Smart regulation 51. According to the authors a growing number of 
sophisticated self-regulatory schemes in regard to environmental protection has been developed like 

the safety regulations of nuclear power plants by the Industry for Nuclear Power Producers in the US; 

the Brazilian Extractive Reserves system for the exclusive and sustainable use of certain land by 
communities and the Canadian Sustainable Forest Management Certification System.  
375 Gunningham and Grabosky Smart regulation 174. Companies may then be exempted from all or 
part of the regulatory requirements that the State would otherwise impose. Furthermore, the ISO 

14001:2015 standard states that top management in an organisation must take accountability for the 

effectiveness of the EMS. The implementation of self-regulatory compliance strategies can improve a 
company’s self-efficiency with regards to its internal EMS, QMS and MSOHS. 
376 1999 2 All SA 381 (A) at para. [20]. 
377 Refer to paragraph 2.2 in Chapter 2. 
378 Where the State may have the constitutional mandate and responsibility to promulgate reasonable 
legislative measures to ensure environmental protection the industry can be an actor in the 

environmental governance space in terms of providing other measures to give effect to section 24 in 

an enabled and supportive regulatory setting with state oversight to regulate industry behaviour. 
379 Refer to paragraph 2.3 in Chapter 2. 
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Organisations also have a legal and moral duty to comply with environmental laws 

and regulations to give effect to section 24 of the Constitution. Compliance with 

regulatory requirements contemplated by environmental and related legislation380 

allows the petrochemical industry to conduct its operations. Equally, the actions of 

industry should be conducted in a manner consistent with the people's right to a 

protected environment.  

The inclusion of an environmental right in the Constitution and the emergence of 

section 24 as the primary strategy for environmental protection in South Africa made 

it possible for the Constitutional Court to pronounce on environmental matters relevant 

to environmental compliance and enforcement.381 With a view to giving effect to the 

provision in section 24, the state has put in place several reasonable legislative and 

other measures to ensure an effective and efficient environmental regime for South 

Africa through the promulgation of a suite of environmental legislation.382 The 

prominent environmental framework law to give effect to the Constitution is the NEMA, 

which contains a number of provisions that are directly relevant to environmental 

compliance and enforcement.383 The NEMA is supported by an extensive legislative 

                                        
380 These legislative measures include amongst others Genetically Modified Organisms Act 15 of 1997; 
Marine Living Resources Act 18 of 1998; Minerals and Petroleum Resources Development Act 28 of 

2002 (MPRDA); NEMA; NEM:AQA; NEM:BA; NEM:PAA; NEM:WA; NEM:ICMA; National Forest Act 84 of 
1998; and the National Water Act 36 of 1998 (NWA).  
381 See, for example, Minister of Public Works and Others v Kyalami Ridge Environmental Association 
and Others 2001 (7) BCLR 652 (CC). The Kyalami residents relied on the provisions of the NEMA and 
ECA as well as their environmental rights under section 24 of the Constitution in their contention that 

the establishment of a transit emergency camp at Leeuwkop would contravene various statutes, and 
that the decision by the Minister of Public Works to establish the transit camp was accordingly unlawful 

and invalid; Harmony Gold Mining Company Limited v Regional Director Free State Department of Water 
Affairs and Forestry and Another 2006 SCA 65 (RSA). The court contends that the task of construing 

section 19 of the NWA in respect of the pumping of water from a mine shaft by Harmony Gold 

Mining Company Limited must commence with reference to section 24 of the Constitution; Fuel 
Retailers Association of Southern Africa v Director-General: Environmental Management 2007 (6) SA 4 

(CC). The court held that before an EA could be issued by a competent authority in respect of a listed 
activity the applicant has to provide a report concerning the impact of the proposed development to 

the authority; and HTF Developers (Pty) Ltd (Pty) Ltd v Minister of Environmental Affairs and Tourism 
and Others 2006 (5) SA 512 (T). The applicant was directed to immediately to cease clearing a 
development site and to cease its construction activities on the site and to design and implement a plan 

for the land's rehabilitation. It was argued that the applicant's activities on the site were illegal, as it 
had failed to secure the necessary departmental authorisation prior to commencing those activities as 

required by the section 22(1) of the ECA. 
382 See Du Plessis “Understanding the legal context” 31 and Craigie, Snijman and Fourie “Dissecting 

environmental compliance and enforcement” 41-64.  
383 Du Plessis “Environmental compliance and enforcement measures” 380. The author asserts that in 
environmental management and legal framework compliance is often defined as the “full 
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framework.384 Nevertheless, according to the literature as discussed in Chapter 2, the 

state is no longer the only authority in environmental decision-making.385 Similarly, 

the literature seems to suggest that “other measures” may include alternative 

regulatory instruments from surrogate regulators other than the state to reach 

environmental policy objectives, which may include hybrid environmental governance 

arrangements aimed at self-regulation within the petrochemical industry.386 

Thus, the current South African legal and environmental governance landscape may 

be characterised as paradoxical with state-led command and control style initiatives 

on the one hand and a combination of alternative environmental management and 

governance tools on the other.387On the contrary , these two regulatory regimes could 

work effectively together in a hybrid model of environmental governance within an 

enabling system of government regulations and could be compatible with other 

measures or governance mechanisms where the state has an oversight role.388  

Section 24 provides the enabling system for the state to develop such a hybrid model 

of environmental compliance. Paterson and Kotzé389 are of the opinion that section 24 

contains innovative mechanisms to achieve cooperative governance, proactive 

regulation of citizens’ conduct to prevent detrimental environmental impacts as well 

as supporting environmental compliance while sanctioning non-compliance. The 

responsibility of the state in terms of comprehensive environmental management is 

                                        
implementation of environmental requirements,” while enforcement seeks results and refers to the set 

of actions taken by the State and/or others to achieve legal compliance … and to correct or halt 
situations that endanger the environment. 
384 This framework provides a regulatory regime for biodiversity in the National Environmental 
Management: Biodiversity Act 10 of 2004 (NEM:BA); protected areas in the National Environmental 
Management: Protected Areas Act 57 of 2003 (NEM:PAA); air quality in the National Environmental 
Management: Air Quality Act 39 of 2004 (NEM:AQA); waste management in the National Environmental 
Management: Waste Management Act 59 of 2008 (NEM:WA) and integrated coastal management in 

the National Environmental Management: Integrated Coastal Management Act 24 of 2008 (NEM:ICMA). 
These laws contain a myriad of provisions as well as a mixture of relevant governance tools for 

environmental compliance and enforcement to enact environmental protection. 
385 See Armitage, De Loë and Plummer 2012 Conservation Letters 245; Ostrom 2010 American 
Economic Review 643; McGinnis Polycentric Governance and Development; Holley, Gunningham and 

Shearing The New Environmental Governance 4; and Holley “Environmental regulation and governance” 
742. 
386 See Du Plessis and Nel “Driving Compliance” 259-285. Refer to paragraph 2.4 in Chapter 2. 
387 Du Plessis and Nel “Driving Compliance” 263. 
388 Armitage, De Loë and Plummer 2012 Conversation Letters 247. 
389 Paterson and Kotzé “Environmental Compliance and Enforcement in South Africa Legal Perspectives” 
2. 
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achieved within the NEMA framework through numerous environmental regulatory 

measures in order to ensure compliance by imposing criminal sanctions against non-

compliant organisations.390  

Furthermore, the objectives of the NEMA391 using the conventional regulatory 

approach are to mitigate the environmental impact on sustainable economic activity392 

through the provision of environmental enforcement tools such as performance 

standards,393 the environmental management inspectorate (EMI),394 and public 

participation.395 These measures could, amongst others, be referred to as reasonable 

legislative measures contemplated in section 24(b) within the regulatory continuum 

as discussed in Chapter 2.396  

                                        
390 Examples of criminal sanctions in terms of the NEMA framework include: Section 24N(8) of the NEMA 
that contemplates that notwithstanding the Companies Act 71 of 2008, or the Close Corporations Act 
69 of 1984 the directors of a company or members of a close corporation are jointly and severally liable 
for any negative impact on the environment, whether advertently or inadvertently caused by the 

company or close corporation which they represent, including damage, degradation or pollution. In 

terms of section 24N(8) of the NEMA a Chief Executive Officer of a company may aside from Act 71 of 
2008 or Act 69 of 1984 be jointly and severally liable for any negative impact on the environment 

caused by the company and where such action advertently or inadvertently causes damage, 
degradation or pollution to the environment. In terms of section 151(2) of the NWA for a first conviction 

a fine not exceeding R100 000, or imprisonment for a period not exceeding five years, or both such 

fine and such imprisonment may be imposed. For a second or subsequent conviction a fine not 
exceeding R200 000, or imprisonment for a period not exceeding ten years, or both such fine and such 

imprisonment could be imposed. A first conviction in terms of sections 52(1)-(3) of the NEM:AQA will 
result in a fine not exceeding R5 million, or imprisonment not exceeding a period of five years, or both 

such fine and such imprisonment. A second or subsequent conviction will cause a fine not exceeding 

R10 million, or imprisonment not exceeding a period of ten years or both such fine and such 
imprisonment. The fine must be determined with consideration of:-  

(a) the impact, or potential impact, on health, well-being, safety and the environment;  
(b) the monetary or other benefits accrued to the convicted person as a result; and  

(c) the extent of the convicted person’s contribution to the overall pollution load of the area.  
In terms of the NEM:WA a List of Waste Management Activities that have, or are likely to have a 
detrimental effect on the environment ("the listing notice") was published in GN R718 in GG 32368 of 

3 July 2009. These regulations comprise of a list of waste management activities, which require 
authorisation in terms of section 20 of the NEM:WA. Failure to obtain such authorisation is a criminal 

offence in terms of section 20, read with section 67(1)(a). Section 68(1) allows for a maximum penalty 
of R10 million or imprisonment of 10 years, or both, on conviction. 
391 The specific mandate of the EMI is to monitor and enforce compliance with South Africa’s 

environmental management legislative regime and investigate potential offences and breaches of it. 
Provided for in the preamble of NEMA in terms section 31A to 31Q of the NEMA. 
392 King and Lenox 2000 Academy of Management Journal 698. 
393 NEMA: Environmental Impact Assessment Regulations, GN R982 in GG 38282 of 4 December 2014 

as amended. 
394 Application and enforcement of the NEMA and any SEMA through EMIs is contemplated by sections 

31A to 31Q of the NEMA. 
395 See amongst others, sections 23(2)(d), 24G(1)(vii)(dd) and 25(3)(f) of the NEMA. 
396 See paragraphs 2.3.1 and 2.4.2 of Chapter 2. 



65 
 

According to Kotzé and Paterson397 the meaning of "legislative measures" is self-

evident. However, the authors contend that the notion of "other measures" may be 

construed to include prescribing policy and taking measures of an administrative, 

technical, financial and educational nature. He also notes that the socio-economic 

character of section 24 of the Constitution is embodied in these measures.398 asserts 

that a literal meaning should be attached to these phrases and that accordingly, 

reasonable legislative and other measures would therefore include policies, legislation 

and regulations that should be reasonable and subject to the provisions, principles 

and values of the Constitution. Kotzé,399 however, further proposed that “other 

measures” be afforded a wide meaning in favour of a more comprehensive option that 

may be taken into account when the most suitable measure is selected for 

sustainability.  

Du Plessis and Nel400 argue that other measures may include alternative instruments, 

including “new” environmental management instruments, that will realise policy 

objectives. Du Plessis401 indicates that other measures could also include mechanisms 

generally referred to as environmental advocacy tools. The wider meaning afforded to 

“other measures” may arguably include those measures and instruments used in the 

industry as hybrid environmental governance tools.402 The courts have not yet 

pronounced on this matter.403  

I argue that in circumstances where legislative measures will not bring about 

environmental compliance, other measures, such as self-regulatory instruments in a 

petrochemical company could, for example, be implemented to achieve the objectives 

                                        
397 Kotzé and Paterson 2009 The Role of the Judiciary in Environmental Governance: Comparative 
Perspectives 561. 
398 Kotzé A legal framework for integrated environmental governance 22. 
399 Kotzé A legal framework for integrated environmental governance 22.  
400 Du Plessis and Nel “Driving compliance" 259. Also, see Du Plessis 2004 SAJELP 135-151 and Kotze 

and Du Plessis 2007 Stellenbosch Law Review 161-193. 
401 Du Plessis 2004 SAJELP 147. In Hichange Investments (Pty) Ltd v Cape Produce Co (Pty) Ltd T/A 
Pelts Products & Others 2004 (2) SA 393 (E) the applicant applied different advocacy tools to reduce 
the environmental and health impacts of its activities and to comply with the conditions of its registration 

certificate, that is: research and information gathering, lobbying by an active environmental group, 
letters petitioning government to take action, complaint to the Human Rights Commission, and legal 

action. 
402 See paragraph 2.4 in Chapter 2 as well as paragraph 5.4 in Chapter 5. 
403 Du Plessis 2004 SAJELP 146.   
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of environmental protection contemplated in section 24. In Grootboom404 the court 

held that “[t]he State is required to take reasonable legislative and other measures. 

Legislative measures by themselves are not likely to constitute constitutional 

compliance”. The court further contends that the programmes instituted by the state 

“must be balanced and flexible”.405 Flexibility in a command and control regime is a 

challenge for the regulator especially in a context where some authors argue that it is 

not solely the duty of the state to find solutions for environmental problems and that 

ideally, various stakeholders should cooperate to make it happen.406  

In Hichange Investments (Pty) Ltd v Cape Produce Co (Pty) Ltd T/A Pelts Products & 

Others,407 for example, the applicant applied different advocacy tools as other 

measures to reduce the environmental and health impacts of its activities and to 

comply with the conditions of its registration certificate. In achieving the objective of 

reduced environmental and health impacts, it could be argued that Hichange 

Investments applied a hybrid approach through self-regulation to ensure 

environmental legal compliance within its own organisational context using the 

appropriate environmental management tools. 

Learning from the arguments noted above, one may indicate two schools of thought 

with regard to “reasonable and other measures”. On the one hand some scholars are 

of the view that “reasonable and other measures” are pure command and control 

legislation while others argue that these provisions are wider and could include 

instruments other than regulations towards a mixture of innovative “new” 

environmental governance tools. I am of the view that while the obligation for 

environmental protection provided in section 24 could be given effect by reasonable 

legislative measures invoked by the state, it could be argued that the industry itself 

could implement other measures to realise the objectives of section 24.408  

 

                                        
404 2001 1 SA 46 (CC) at para. [69] B-D. 
405 2001 1 SA 46 (CC) at para. [43]. 
406 Jordan, Wurzel and Zito “’New’ instruments of environmental governance: patters and pathway of 
changes” 8 and Du Plessis and Nel “Driving compliance” 269. Also, see paragraph 2.2.1 in Chapter 2.  
407 2004 (2) SA 393 (E).  
408 These other measures can include voluntary self-regulatory instruments developed and adopted by 
the industry as discussed in paragraph 2.3 in Chapter 2. 
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The two most frequently used command and control enforcement measures to 

facilitate environmental compliance to address non-compliant behaviour409 are 

administrative measures410 and criminal measures.411 Non-compliance with these 

administrative measures could result in both civil and criminal liability. Enforcement of 

the provisions of the NEMA and SEMAs is located in the EMI.412 Conducting a listed 

activity without an EA is also prohibited in terms of section 24F of the NEMA.413  

 

In addition, the polluter pays principle in terms of the NEMA supports the duty of care 

principle the holder of an authority must uphold towards protecting the environment 

                                        
409 In S v Blue Platinum Ventures 16 (Pty) Ltd & Matome Samuel Maponya (unreported) case number 

RN126/13 of 9 January 2014 the court successfully convicted Mr Matoma Samuel Maponya, director of 
Blue Platinum Ventures in his personal capacity for environmental crimes committed by his company in 

terms of the provisions of section 34(7) of the NEMA. Mr Maponya knowingly allowed the company to 
commence with operations where the listed activities were not yet approved by the relevant competent 

authorities thus causing damage to the environment. Also, in S v Nkomati Anthracite (Pty) Ltd 
(unreported) case number, SH 412/13 of 28 Augustus 2013 the mining company pleaded guilty for 

contravening the sections 24F, 24D and 34 of the NEMA as well as section 151(1)(a) of the NWA. 

Interestingly, these court and other judgements are a direct outcome of the conventional approach to 
environmental regulation and enforcement regime in South Africa. The responsibility of the State in 

terms of comprehensive environmental management is effected within the NEMA framework through 
numerous environmental regulatory measures in pursuance of compliance by imposing criminal 

sanctions against non-compliant organisations. 
410 Administrative measures seek to facilitate environmental compliance using, for example, abatement 
notices for example section 4(8) of the National Forest Act 84 of 1998; directives issued in terms of 

section 28 of the NEMA; compliance notices in terms of section 31I of the NEMA and the withdrawal of 
permits, licences and exemptions in terms of regulation 38 of GN R 982 in GG of 38282 of 4 December 

2014 as amended. In terms of section 28(4) of the NEMA, a directive may be issued by the Director-

General of the DEA or the Head of Department (HOD) of the provincial DEA. Section 19(3) read with 
section 72 of the NWA provides that directives may be issued by the catchment management agency 

(CMA) or by the Minister where such CMA is not yet established or functioning.410 The Minister or the 
MEC or the local government authority are the competent authorities to issue a directive in terms of 

ECA contemplated in section 31A of the ECA. 
411 See Paterson and Kotzé Environmental Compliance and Enforcement in South Africa Legal 
Perspectives 6-7. Criminal measures, on the one hand, seek to compel compliant behaviour and thus 

gain enforcement through the prescription of an array of criminal offences and sanctions while 
administrative measures focus on improving environmental performance. 
412 The South African Police Service also has the authority to investigate any transgression in terms of 
the NEMA or any specific environmental management Act contemplated in section 24G(6)(a). 
413 In accordance with section 24G of the NEMA, if in the opinion of Minister or competent authority or 

local authority or government institution concerned where a person performs any activity without an 
authorisation and as a result of which the environment is or may be seriously damaged, endangered 

or detrimentally affected the Minister or competent authority may in writing direct the person to: 
(a) cease the activity or; 

(b) take steps to eliminate, reduce, prevent damage, danger or detrimental effect. 
The Minister or competent authority may direct the person at own expense to rectify such damage or 

rehabilitate any damage caused as a result of the activity or failure. If the person fails to take steps the 

Minister or competent authority may authorise any person to fulfil the task and all expenses are to be 
recovered from the “polluter”. 
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as contemplated in section 28 of the NEMA,414 section 16 of the National 

Environmental Management: Waste Act, 59 of 2008,415 section 19 of the NWA,416 

section 29 of NEM:AQA,417 and section 45 of the Mineral and Petroleum Resources 

Development Act.418 From a command and control perspective, these provisions 

empower a competent authority to direct transgressors to take a number of steps to 

remedy harm to the environment. Furthermore, the industry is cognisant that 

environmental protection is also regulated in the NEMA through private prosecution in 

terms of section 33.419 The industry’s quest for environmental protection and 

subsequent compliant behaviour could at best be addressed through cooperation and 

opportunities offered by self-regulation through hybrid governance rather than 

apprehension and the fear of prosecution occasioned by command and control.  

 

4.3 Self-regulation and the law 

4.3.1 Policy documents 

Prior to the promulgation of the NEMA, environmental policy in South Africa referred 

to self-regulation in environmental management. The Green Paper on Environmental 

Policy of October 1996420 was aimed at developing a broad policy and strategic 

framework to enable sustainable environmental management in South Africa in a new 

constitutional regime. The Green Paper indicated that there were various areas that 

                                        
414 Section 28(1) of the NEMA: The duty of care from the perspective of the NEMA relates to the full-
circle responsibility of waste management and refers to “life-cycle responsibility” or “cradle-to-grave” 

responsibility of waste generators within the petrochemical industry. 
415 Section 16 of the National Environmental Management: Waste Act, 59 of 2008 (Hereafter the 

NEM:WA) provides for the general duty in respect of waste management.  
416 The duty of care in terms of section 19 of NWA focus on the prevention and remedying effects of 

pollution. 
417 Section 29 of NEM:AQA provides the requirements for pollution prevention plans.  
418 28 of 2002 hereafter the MPRDA. 
419 In Uzani Environmental Advocacy CC v BP Southern Africa (Pty) Ltd 2017 ZAGPPHC 749, for example, 
the matter was brought in terms of section 33 of the NEMA. Uzani claimed that BP had contravened 

section 22(1) read with sections 21(1) and 29(4) of the ECA read with Item 1(c) of Schedule 1 and 

Schedule 2 of the Regulations promulgated in terms of that Act under GN R1182 in GG 18261 of 5 
September 1997. Uzani also alleged that BP was commissioning certain acts of common law fraud. The 

company constructed and/or upgraded filling/service stations being used as storage, handling or 
processing facilities for petroleum and/or petroleum products without reports concerning its impact in 

terms of Section 22(2) of ECA and without the written authorization of the relevant competent authority. 
BP was subsequently found guilty and convicted for contravening section 22(1) read with sections 21(1) 

and 29(4) of the ECA and items 1 (c) of Schedule 1 and Schedule 2 of GN R1182 of 5 September 1997.  
420 http://libguides.wits.ac.za/c.php?g=145459&p=952320. The Green Paper was part of the 
Consultative National Environmental Policy Process (CONNEPP). 

http://libguides.wits.ac.za/c.php?g=145459&p=952320
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the government needed to address in its environmental policy. These areas are 

improved pollution and waste control, a focus on public participation by providing 

people with an opportunity in environmental decision-making, developing an improved 

system of environmental governance, and ensuring that environmental decision-

making involved an integrated and macro-economic perspective. The governance 

regulatory mechanisms proposed in the Green Paper took note of two approaches, 

namely “strict liability” and “self-regulation”.421 The Green Paper stated that “[i]n order 

to avoid the dangers of extreme positions, it was best not to use these labels ... to 

devise a balanced and holistic package of mechanisms422 to ensure that regulation 

takes place in a consistent and effective manner”.423 This policy approach seemed to 

presuppose hybrid environmental governance and to distinguish between command 

and control regulation and self-regulation. It proposed a balance between the two 

governing regimes to "ensure that regulation takes place in a consistent and effective 

manner" applying a "holistic package of mechanisms".424 Sustainability, according to 

the Green Paper, could be achieved holistically as long as the balance between the 

two regimes satisfy the national environmental management principles contemplated 

in section 2 of the NEMA.425  

                                        
421 According to the Green Paper on Environmental Policy “[c]ertain trends suggest that environmental 

policy is moving away from centralised decision-making, costly proliferation of structures, detailed 
regulation and command and control approaches towards the setting of objectives, clear standards and 

the provision of information appropriate to an effective facilitated, participatory self-regulation system”.  
422 This holistic package of environmental mechanisms could possibly be regarded as hybrid 

environmental governance tools discussed in paragraph 2.4 below. 
423 Green Paper on Environmental Policy, July 1997. 
424 Refer to paragraph 4.5 below. 
425 Sustainable development from the perspective of integrated and sustainable management of the 
environment contemplated in the White Paper is central to the philosophy of IEM which is a key element 

of the NEMA. The international accepted definition of sustainable development as it appears in the 

National framework for sustainable development is that SD “suggests a ‘systematic approach to 
sustainability’ where the economic system, socio-political system and ecosystem are seen as embedded 

within each other, and then integrated via the governance system that holds all the other systems 
together within a legitimate regulatory framework”. In terms of the NEMA “sustainable development” 

means the integration of social, economic and environmental factors into planning, implementation and 
decision-making so as to ensure that development serves present and future generations. This 

dissertation will not explore the concept of SD due to the scope of this study. Refer to paragraph 2.2.3 

in Chapter 2 for a discussion on IEM. Also, see https://Iemerst633.Wordpress.Com/2014/09/09/The-
Iem-Principles/.  

https://iemerst633.wordpress.com/2014/09/09/The-Iem-Principles/
https://iemerst633.wordpress.com/2014/09/09/The-Iem-Principles/
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The Green Paper was followed by a White Paper on Environmental Management Policy 

for South Africa.426 The then DEAT included some of the comments427 of the Green 

Paper and the views expressed at the second Consultative National Environmental 

Policy Process (CONNEPP II) in this policy document.428 The White Paper sought to 

inform the public about the environmental management objectives of the government 

and how the state intended to reach these objectives.429 The White Paper proposed 

that the people of South Africa be part of the definition of the environment and should 

be at the centre of concerns for its sustainability where “[a]ll people have sufficient 

food, clean air and water, decent homes and green spaces in their neighbourhoods 

enabling them to live in spiritual, cultural and physical harmony with their natural 

surroundings”.430 The ideals of the White Paper could only have been realised through 

a new model or paradigm of sustainable development that was based on integrated 

and coordinated environmental management. The White Paper introduced the concept 

of sustainable development in environmental management.431  

The White Paper focused on policy that emphasised the integrated and sustainable 

management of the environment, for current and future generations which are the 

essential basis of sustainable development in all areas of human activity.432 While the 

                                        
426 GN R749 in GG 18894 of 15 May 1998. 
427 The researcher notes that not all the comments from the Green Paper were considered in the White 
Paper, for example, the notion of self-regulation was omitted. 
428 The NEMA includes an overarching framework policy developed through a comprehensive 
participatory process known as the CONNEPP. See 

https://www.environment.gov.za/documents/strategies/eiams_environmentalimpact_assessmentman
agement.  
429 GN R749 in GG 18894 of 15 May 1998. 
430 See the vision of the White Paper. 
431 According to the White Paper, this new regulatory model would "promote the environmental health 

and well-being of the South African people by addressing: 
(a) people’s quality of life and their daily living and working environments; 

(b) equitable access to land and natural resources; 
(c) the integration of economic development, social justice and environmental sustainability; 

(d) more efficient use of energy resources; 

(e) the interaction between population dynamics and sustainable development; 
(f) the sustainable use of social, cultural and natural resources; 

(g) public participation in environmental governance; and 
(h) the custodianship of the environment”. 

432 This approach to environmental management is aligned with the provisions of section 24 of the 
Constitution. This vision could only have been accomplished if government policy represented a bold 

paradigm shift in its approach to environmental management with the “[i]ntroduction of an integrated 

and coordinated management regime that: 
(a) addressed the total environment and all human activities impacting on it, and 

https://www.environment.gov.za/documents/strategies/eiams_environmentalimpact_assessmentmanagement
https://www.environment.gov.za/documents/strategies/eiams_environmentalimpact_assessmentmanagement
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Green Paper referred to self-regulation in environmental governance, the White Paper 

emphasised integrated and sustainable environmental management.433  

There is no indication why self-regulation was omitted in the White Paper. The 

principles in the White Paper suggested a move away from regulation to governance 

but not self-governance.434 The position of self-regulation in the NEMA is discussed 

next.  

4.3.2 The positioning of self-regulation within the NEMA  

The notion of self-regulation did not find its way into the initial NEMA. Section 24 of 

the Constitution in general and section 23(1) of the NEMA in particular seek for the 

promotion and application of appropriate environmental management tools in favour 

of IEM.435 While these provisions align with the focus of the White Paper it is not clear 

what the content of these appropriate EM tools would be and whether it could have 

provided for self-regulation. Moreover, the definition of IEM as discussed in Chapter 

2436 emphasises the role of all sectors of society for the assessment and management 

of environmental impacts as a collective which aligns with the philosophy of what self-

regulatory environmental governance seeks to accomplish.  

In 2013 the NEMA was amended to include section 23A.437 Where section 24 of the 

Constitution provides for the realisation of environmental protection through 

                                        
(b) would have ensured that all aspects of environmental governance including norms, standards, 

legislation, administration and enforcement were dealt with uniformly across departments and 
in all spheres of government”. 

433 The emphasis of integrated and sustainable management in the White Paper was to address 
“environmental concerns and environmental sustainability in: 

(a) decision-making processes; 

(b) the development of policies and programmes; 
(c) spatial development planning; and 

(d) the management of resources and activities”. 
434 Refer to paragraph 2.3 in Chapter 2. 
435 Section 23(2)(a)-(f) of the NEMA provides for the general objective on IEM with the guidance and 

support of the Director-General of Environmental Affairs. In terms of these objectives IEM seeks to 
integrate the environmental management principles; assess environmental impact on environment, 

socio-economic conditions and cultural heritage; ensure that the effects of activities on the environment 
receive adequate consideration before taking any actions; ensure adequate public participation in 

environmental decision-making; and the consideration of environmental qualities in management and 
decision-making which may significantly effect the environment; and identify and employ best practice 

with regard environmental management to satisfy the principles of environmental management.  
436 Refer to paragraph 2.2.3 in Chapter 2. 
437 See the National Environmental Management Laws Second Amendment Act 30 of 2013. 
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reasonable legislative and other measures,438 the initial NEMA omitted the inclusion of 

self-regulation. The latter only made provision for the required reasonable legislative 

measures with a focus on command and control regulation. Gunningham439 argues 

that “[f]or legislation to ‘work’ it must not only be well designed but also effectively 

implemented and enforced” through the application of the right resources as well as 

effective inspections. Examples of mandatory monitoring and inspections are:  

(a) the monitoring of the performance of water services institutions to determine 

compliance with the national norms and standards required in terms of section 

27 of the Water Services Act 108 of 1997;  

(b) the monitoring of environmental impacts in terms of section 24(4)(f) of the 

NEMA;  

(c) the ongoing management and monitoring of environmental impacts required 

by section 24E(a) of the NEMA; and 

(d) the monitoring of biodiversity status and bioregional plans in terms of the 

provisions of section 38(1)(b) of the NEM:BA. 

The initial NEMA was well designed to give effect to section 24 of the Constitution 

from a command and control outlook by providing for reasonable legislative measures 

in order to regulate behaviour in the industry. Although most of the command and 

control measures were instituted with sections 31B, 31BA and 31C of the NEMA with 

designated EMIs, it could, however, be submitted that the legislation did not seem to 

work for self-regulation.440 On the basis of this, it can be contended that the NEMA 

did not adequately provide opportunities for innovation, flexibility and collaborative 

                                        
438 See paragraph 4.2 above. 
439 Gunningham 2012 Journal of Environmental Law 170. Also see Mushal 2007 Journal of 
Environmental Law and Abbot 2005 Journal of Environmental Law 161-180. 
440 The original NEMA was amended at different times since 2002 from its promulgation in 1998 to 
provide for compliance and enforcement specifically through the designation of EMIs. Initially, 

environmental transgressions were observed through whistleblowing which may have been insufficient 
for effective environmental protection. Later improvements to the NEMA introduced the EMIs. The 

notion of "environmental management inspector” was first defined by the National Environmental 
Management Amendment Act 46 of 2003 while the EMI’s enforcement capability was only extended to 

other SEMAs in 2009 with another amendment in terms of the National Environmental Laws Amendment 
Act 14 of 2009.  
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self-regulation with the use of other measures to reach the objectives of environmental 

protection.  

Section 23A of the NEMA states that:  

(1) The Minister may, with a view to promote or facilitate integrated, 
environmentally sustainable and sound management, provide for– 

(a) the guidelines on the development, content and use of a voluntary 
organisation or sector-based instruments; 

(b) the circumstances under which such instruments may be 
submitted to and considered by the Minister. 

2) Such instruments must, at least– 
(a) integrate environmental considerations into decision-making; 
(b) provide for the implementation of best environmental practice; 
(c) promote the progressive adoption of environmentally sound 

technology, or amendments; 
(d) promote sustainable consumption and production, including, 

where appropriate, eco-endorsement or labelling. 
(3) In his or her consideration of such instruments, the Minister may– 

(a) as appropriate, engage with the organisation or sector concerned, 
as the case may be, on the content and use of its instrument if the 
organisation or sector concerned, as the case may be, requires the 
Minister to endorse or approve such instrument; or 

(b) endorse or approve such an instrument. 

 

Section 23A, in my view, now makes provision for voluntary environmental 

management tools. The Minister is now empowered to promote or facilitate integrated, 

environmentally sustainable and sound management441 which could include 

“[l]egislative measures … supported by appropriate, well-directed policies and 

programs implemented by the Executive …” as was held in Grootboom.442 It can be 

said that section 23A requires the Minister, as a promoter or facilitator of sound 

environmental management, to take all reasonably practicable steps to ensure that 

the overall environmental management takes place in a manner contemplated in 

section 24 of the Constitution.443  

 

It is my contention that the amendment of the NEMA in 2013 to provide for the 

inclusion of self-regulation or voluntary environmental management tools offers a 

purer view of “other measures” contemplated in section 24(b) of the Constitution in 

order for the provision to “work”. Also, the amendment addresses the legal lacuna left 

                                        
441 Section 23A(1) of the NEMA. 
442 2001 1 SA 46 (CC) at para. [69] B-D.  
443 Refer to section 24(b) of the Constitution as discussed in paragraph 4.2 above. 
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by the initial NEMA. Where section 23(1) of the NEMA outlines the purpose of Chapter 

5 in regard to IEM, the amendment of section 23A addresses voluntary environmental 

management instruments or self-regulation. Section 23A further stipulates that the 

Minister, in executing his or her duties can provide guidelines444 on the development, 

content and use of voluntary self-regulatory instruments to be used in, amongst 

others, the petrochemical industry.445 The central idea in this provision is that 

voluntary organisation or sector-based self-regulatory instruments are allowed to the 

extent that the Minister exercises his or her oversight role.446 It could, therefore, be 

argued that the oversight role of the Minister provided for in section 23A of the NEMA 

could be the basis for hybrid environmental governance where the petrochemical 

industry may be allowed to develop their own sector-based instruments for 

environmental management.447  

In terms of section 23A(2) of the NEMA, the use of voluntary instruments in the 

petrochemical industry would as a minimum have to integrate environmental 

considerations into decision-making,448 provide for the implementation of best 

environmental practice,449 promote the progressive adoption of environmentally sound 

technology450 or promote sustainable consumption and production.451 These 

provisions provide the clearest indication of the qualities and nature of a self-

regulatory instrument to address possible issues and challenges within environmental 

                                        
444 Section 23A(1)(a). 
445 At the time of the study, such guidelines with regard to the content and use of voluntary or sector-

based instruments for the petrochemical industry have not been published by the Minister.  
446 This could be regarded as regulated self-regulation as discussed in paragraph 2.3 in Chapter 2. 
447 See Chapter 2 and 5. The adoption of ISO standards constitutes a voluntary instrument by which an 

organisation manages its command and control requirements. ISO 14001:2015, ISO 9001:2015 and 
ISO 45001:2018 in the petrochemical industry, for example, could be regarded self-regulatory 

instruments. Likewise, the adoption of Responsible Care® in the sector could be viewed as a sector-
based self-regulatory instrument and could be submitted to the Minister for endorsement or approval 

in terms of section 23A(3). 
448 Section 23A(2)(a) of the NEMA. The industry should consider the environmental considerations of 
all affected and interested parties during public participation processes.  
449 Section 23A(2)(b) of the NEMA. The petrochemical industry will have to implement best practice 
through environmentally friendly technologies in its operations to ensure high levels of environmental 

protection.  
450 Section 23A(2)(c) of the NEMA. See above. 
451 Section 23A(2)(d) of the NEMA. The petrochemical industry uses non-renewable minerals, like coal 

as feedstock in most of its chemical production line output. New technological developments may 
provide alternative sustainable feedstock solutions. 
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governance.452 The Minister of Environmental, Forestry and Fisheries453 may, 

therefore, engage454 with the petrochemical sector to consider, endorse or approve455 

voluntary self-regulation environmental management tools with regard to the tool’s 

content and application in the sector as provided in section 23(A)(3). These self-

regulation governance tools may contain some coercive elements that organisations 

could use in their own self-regulatory environmental management governance 

strategies. Notwithstanding the option of regulated self-regulation seen above, other 

South African environmental legislation also provides for hybrid environmental 

governance discussed next.  

4.4 Hybrid environmental governance and the law 

Section 23A of the NEMA provides for self-regulation through a voluntary organisation 

or sector-based instruments.456 It could also be submitted as a form of hybrid 

environmental governance because not only can the industry develop and present 

governance instruments to the Minister for consideration and endorsement in terms 

of section 23A(3) of the NEMA, but it also has the opportunity with other stakeholders 

to engage actively with the state in environmental management strategies. My 

submission is also that some command and control instruments as discussed in 

Chapter 2 may contain elements of self-governance that are accepted by the 

Department of Environment, Forestry and Fisheries.  

An application for authorisation in terms of the provisions of the NEMA where such 

activity will trigger the listed activities in the EIA Regulations, 2014 as amended will 

require an applicant to conduct either a BA457 or an EIA.458 The application must also 

comply with the relevant norms and standards. The overall purpose of these 

                                        
452 Armitage, De Loë and Plummer 2012 Conversation Letters 247-248. The authors draw attention to 

five key concepts or challenges in environmental governance, that is:  
(a) recognition of the importance of fit and scale of self-regulatory intervention; 

(b) fostering adaptiveness, flexibility, and learning among stakeholders; 

(c) coproducing knowledge from diverse sources influencing the governance partnerships; 
(d) understanding the emergence of new actors and their roles in the governance process; and 

(e) changing expectations about the accountability of state and non-actors. 
453 Since June 2019, the Minister of Environment, Forestry and Fisheries.  
454 Section 23A(3)(a). 
455 Section 23A(3)(b). 
456 See paragraph 2.4.2 in Chapter 2. 
457 Required in terms of regulation 19 of the EIA Regulations, 2014 as amended. 
458 Required in terms of regulation 23 of the EIA Regulations, 2014 as amended. 
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environmental assessments is that the applicant will indicate to the competent 

authority how environmental impacts as a result of the proposed activity were 

identified, and how these impacts will be mitigated and/or managed in an EMPr by the 

organisation for improved proactive legal compliance. The BA or EIA process could 

include instruments such as strategic environmental impact assessments SEIAs,459 

HIAs,460 LCAs,461 EHIAs462 and SIAs.463  

An EIA will assist the relevant competent authority in deciding whether the particular 

activity for which an authorisation is sought should be permitted.464 The approval by 

the competent authority can be construed as command and control regulatory 

oversight of the intended activity. In terms of section 24 of the NEMA, an authorisation 

is applicable for the entire life-cycle of a project and the organisation is required to 

act within the framework of the conditions attached to such authorisations.465 An 

organisation is required to submit various management plans to indicate how it will 

manage environmental impacts during operations or over the entire life-cycle of the 

project with a view to ensuring compliance.466 The content of the plans would be 

                                        
459 The White Paper on Environmental Management Policy for South Africa 1998 169 defines a SEA as 

a “process to assess the environmental implications of a proposed strategic decision, policy, plan, 
programme, piece of legislation or major plan”. Also see DEAT 2000 Guideline Document: Strategic 
Environmental Assessment in SA. 
460 Required by section 38 of the National Heritage Resources Act 25 of 1999. 
461 An LCA could be included in an EMP. Also, refer to Bareki NO v Gencor Ltd 2006 1 SA 432 (T) in 

para 436A-I and 437A-C in regard to the court’s view on the life-cycle principle contemplated in section 
2 of the NEMA. 
462 See DOH 2010 Environmental Health Impact Assessment Guidelines. Also, refer to sections 20 and 
88 of the National Health Act 61 of 2003 in regard to environmental health management and 

environmental health investigations. 
463 A SIA focusses on social impacts which is a stand alone specialist study and is seldom required in an 

EIA. Also, see paragraph 2.4 in Chapter 2 above. 
464 See Silvermine Valley Coalition v Sybrand van der Spuy Boerderye and Others 2002 (1) SA 478 (C) 
where the court alerted that the EIA is not a remedy for unlawful failure to comply to the ECA, its 

regulations and the provisions of the NEMA because the “EIA fits into a scheme which has been set up 
to ensure that official approval is granted before certain land can be put to specific uses, as defined 

with reference to various possible activities”.  
465 These conditions are determined by the identified environmental impacts determined during the BA 
or EIA process. 
466 Examples of these management plans could be a community-based natural resources management 
plan, a veld management strategy, community forest arrangements, emergency planning, contingency 

plans, a waste management plan (WMP), an air quality management plan (AQAMP), a pollution 
prevention plan (PPP), a biodiversity management plan (BDMP), a mine and works plan (MWP), an 

EMP, and an EMPr. These plans could be construed as forms of hybrid environmental governance and 

non-compliance to these will be sanctioned by the State in accordance with the relevant regulations. 
See paragraph 2.4 of Chapter 2 as well as paragraph 5.4 of Chapter 5.  
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developed by the applicant and may be subject to comments from the authorities. 

However, the main content of the plans will be determined by the applicant.  

At the time of the study, the Minister published regulations laying down the procedure 

to be followed for the adoption of spatial tools or environmental management 

instruments as contemplated in sections 24(2)(c) and (e) of the NEMA.467 In terms of 

section 24(2)(e) of the NEMA, the Minister, or a member of the Executive Council 

(MEC) with the concurrence of the Minister, may identify activities contemplated in 

paragraphs (a) and (b) of the Act that, based on an environmental management 

instrument presented by an organisation and adopted in the prescribed manner by 

the Minister or an MEC,468 with the concurrence of the Minister, may be excluded from 

the requirement to obtain an EA from the competent authority.469 Such an 

environmental management instrument was adopted by the Minister in respect of the 

Square Kilometre Array (SKA) situated in the Northern Cape.470 The SKA submitted an 

Integrated Environmental Management Plan (IEMP)471 to the Minister for approval472 

in which the organisation requested the Minister to exclude it from the EA requirement 

in terms of section 24(2)(e) of the NEMA, but with the organisation’s undertaking to 

comply with its IEMP.473 The IEMP of the SKA provides a consolidated management 

plan including the minimum requirements for the construction and operation phases 

for phase one of the SKA. The IEMP also includes the environmental principles to be 

                                        
467 See GN R542 in GG 42380 of 05 April 2019. Section 24(2) of the NEMA provides that the Minister, 
or an MEC, may identify-  

(a) activities which may not commence without EA from the competent authority; 
(b) geographical areas based on environmental attributes, and as specified in spatial development tools, 

in which specified activities may not commence without an EA from the competent authority; or in 
which specified activities may be excluded from the requirement to obtain an EA from the competent 

authority but must comply with prescribed norms and standards. 
468 See GN R542 in GG 42380. 
469 Also, read section 24(2)(c) and (e) of the NEMA.  
470 The SKA Organisation, with its headquarters at Jodrell Bank Observatory, near Manchester, UK, was 
established in December 2011 as a not-for-profit company in favour of formalising relationships 

between the international partners and to centralise the leadership of the project. Eleven countries are 

currently members of the SKA Organisation – Australia, Canada, China, Germany, India (associate 
member), Italy, New Zealand, South Africa, Sweden, the Netherlands and the United Kingdom. The 

SKA telescope will be co-located in Africa and in Australia and the project is an international effort to 
build the world’s largest radio telescope. See https://www.ska.ac.za/about/the-project/.  
471 See a copy of the IEMP of the SKA at https://egis.environment.gov.za/SKAphase1.  
472 See Adoption of the integrated environmental management plan (IEMP) for the Square Kilometre 
Array (SKA) (Phase 1) as an environmental management instrument published in GN R436 in GG 42323 

of 22 March 2019 in terms of the NEMA. 
473 Non-compliance with an EMP is an offence in terms of section 49A(1)(d) of the NEMA. 

https://www.ska.ac.za/about/the-project/
https://egis.environment.gov.za/SKAphase1
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adopted, the environmental monitoring and control activities, as well as the long-term 

research monitoring programmes to be implemented by the SKA on its site in the 

Karoo.474 Similarly, the SKA undertakes to appoint an independent external 

Environmental Control Officer (ECO)475 who would proactively verify compliance with 

relevant environmental legislation, conditions of the adoption notice issued by the 

Minister, and the EMPr for the project. The ECO will also conduct internal 

environmental compliance audits at the SKA frequently at predetermined times 

throughout the construction phase to ensure adherence to the EMPr requirements 

while quarterly inspections will be conducted during the operational phase.476 

In terms of section 24(2)(e) of the NEMA, the Minister excluded the SKA from 

obtaining authorisation for its phase 1 project identified in terms of section 24(2)(a) 

and (b) of the NEMA on approval of its IEMP. Environmental management at the 

organisation will be conducted as per the conditions set out in the Regulations.477 The 

adoption of the IEMP of the SKA at a national level by the Minister is a first in South 

Africa478 and opens the door for regulated self-regulation.479 It can therefore be 

argued that the approval of an IEMP by the Minister in terms of section 24(2) of the 

NEMA where the organisation is excluded from obtaining an EA was an endorsement 

by the Minister of the content and use of the IEMP by the SKA during the construction 

and operational phase of the project. This, in my view, can also be regarded as a form 

of hybrid environmental governance contemplated by section 23A(3)(a) and (b) of the 

NEMA where such governance provides the Minister with an opportunity to "[p]romote 

or facilitate integrated, environmentally sustainable and sound management".480 The 

next section contextualises legal audits within the South African legal framework. 

                                        
474 See Media release 2019 at http://www.ska.ac.za/media-releases/another-milestone-towards-the-
construction-of-the-ska-radio-telescope-in-south-africa/.  
475 See Wessels Understanding independent environmental control officers. 
476 See https://egis.environment.gov.za/SKAphase1. 
477 See item 4 of GN R436 in GG 42323 of 22 March 2019. 
478 See Media release 2019 at http://www.ska.ac.za/media-releases/another-milestone-towards-the-

construction-of-the-ska-radio-telescope-in-south-africa/. 
479 Refer to paragraph 2.4.1 of Chapter 2. 
480 Section 23A of the NEMA. 

http://www.ska.ac.za/media-releases/another-milestone-towards-the-construction-of-the-ska-radio-telescope-in-south-africa/
http://www.ska.ac.za/media-releases/another-milestone-towards-the-construction-of-the-ska-radio-telescope-in-south-africa/
https://egis.environment.gov.za/SKAphase1
http://www.ska.ac.za/media-releases/another-milestone-towards-the-construction-of-the-ska-radio-telescope-in-south-africa/
http://www.ska.ac.za/media-releases/another-milestone-towards-the-construction-of-the-ska-radio-telescope-in-south-africa/
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4.5 Environmental legal compliance audits 

The first environmental audit in South Africa was conducted by the then DEAT in 

1981.481 

As stated earlier the purpose of a legal compliance audit482 is not to ensure compliance 

but is a verification mechanism available to organisations to measure its level of 

compliance with permits and licence conditions and are divided into two categories:  

(a) those audits regarded as a command and control instrument; and  

(b) compliance audits conducted by the industry themselves in terms of their own 

governance strategies.483  

4.5.1 Legal audits required by legislation 

Legal audits required by legislation in the context of the study are provided for in the 

provisions of the EIA Regulations, 2014 as amended,484 the MPRDA485 and the 

NEM:WA.486 No such requirements occur, for example, in the NEM:BA and NEM:AQA. 

These provisions in relation to legal compliance audits provide, amongst other things, 

guidance on the audit scope, the audit objectives and the audit criteria the 

petrochemical industry should use to conduct environmental audits. The EIA 

Regulations, 2014 as amended specifically provide for the auditing of compliance with 

an EA, EMPr and closure plans.487 These compliance audits have a specific frequency 

of five years and holders of authorisations are required to submit the first audit report 

by 7 December 2019.  

In terms of the transitional arrangements contemplated in Chapter 8 of the EIA 

Regulations, 2014 as amended where an EA issued in terms of the ECA regulations or 

                                        
481 DEAT Environmental Auditing, Integrated Environmental Management, Information Series 14 4.   
482 Also refer to paragraph 2.5 of Chapter 2.  
483 See paragraph 2.5 in Chapter 2 for a discussion. 
484 Regulation 34 of the EIA Regulations, 2014 as amended provides that environmental compliance 

audits have to be conducted against the conditions of all EAs issued to an organisation. EMPrs must be 
included in the audit scope. 
485 Section 10 of the MPRDA refers to a performance assessment in respect of an audit. 
486 See Norms and Standards for the Storage of Waste GN R926 in GG 37088 of 29 November 2013. 

The Norms and Standards provide for the frequency of auditing, the content as well as the submission 

of the audit reports to the regulator. 
487 Refer to regulation 34 of the EIA Regulations, 2014 as amended. 
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the previous NEMA regulations is still in effect by 8 December 2014, the EMPr 

associated with such an EA is subject to the requirements contained in Part 3 of 

Chapter 5 of the regulations. The first environmental audit report must be submitted 

to the competent authority by the due date of 7 December 2019 and thereafter at 

least every five years for the period during which such an EA is still in effect. It is 

therefore clear from the regulations that holders of authorisations are required to audit 

those historical EAs and RODs issued as well. The audit scope should therefore include 

historical conditions in circumstances where an authorisation that was issued for the 

construction phase of a project which was completed and compliance with the relevant 

EMPr has been concluded. Regulation 26(h) requires the compliance monitoring report 

to be made available for inspection and copying at the site of the authorised activity. 

The audit report in respect of an organisation’s compliance status must: 

(a) be prepared by an independent person external to the organisation and with 

the relevant auditing experience;488  

(b) include findings in a structured and systematic manner;489 

(c) contain the information required in terms of appendix 7 of the regulations;490 

and 

(d) be conducted and submitted to the competent authority at the intervals 

stipulated and indicated in EA.491  

The audit scope should extend beyond a basic assessment of compliance status and 

would include an evaluation of the efficacy and adequacy of the organisation’s EMPr 

and closure plans.492 It is my view that in terms of regulation 34(3) this provision could 

allow a self-regulatory organisation to implement the relevant mitigation strategies in 

its pursuance of proactive environmental compliance. The increasing significant impact 

of self-regulatory EMSs such as ISO 14001493 that require organisations to continually 

improve their environmental management strategies can influence the auditing 

                                        
488 Regulation 34(2)(a). 
489 Regulation 34(2)(b). 
490 Regulation 34(2)(c). 
491 Regulation 34(2)(d). 
492 Regulation 34(2)(a)(ii). 
493 See Short and Toffel 2010 Administrative Science Quarterly 361-396. 
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orientation494 so that it “systematically documents and periodically evaluates how well 

an organization’s management practices and equipment are safeguarding the 

environment”.495 

Proactive environmental management practices in an organisation’s EMS does not only 

seek to test the efficiency of the mitigating strategies in the EMPr or closure plan but 

will also measure the level of compliance with the conditions of the EA upon which an 

environmental audit has to pronounce as contemplated in regulation 34(3). In a self-

regulatory environmental governance regime where continual improvement is one of 

the levers to ensure legal compliance, an organisation could significantly benefit from 

its adaptive ability to respond in a robust manner to an ever-changing legislative 

environment where goal posts to compliance seem to progressively being shifted.496 

An organisation could also apply for an amendment of its EMPr or closure plan as a 

result of such a legal compliance audit497 which could influence its environmental 

governance strategy. These legal audits are therefore required by legislation. The EIA 

Regulations, 2014 as amended, require that a copy of the audit report shall within 

seven days of the date of submission of such a report to the competent authority be 

made available to anyone on request and be published on the company’s website.498  

4.5.2 Voluntary internal company legal audits 

According to Prajogo et al ISO 14001 certification for an organisation’s EMS is a 

complex system that involves various actors.499 Voluntary internal second-party or 

external third-party compliance audits could be described as either improvement-

oriented or compliance-oriented auditing. The first category focuses on auditing. The 

                                        
494 Prajogo, et al 2016 International Journal of Auditing 203. 
495 Darnall, Seol and Sarkis 2009 Accounting, Organizations and Society 172. 
496 James et al 2017 Journal of Accounting & Organizational Change 450-470. 
497 Refer to regulation 35 of the EIA Regulations, 2014 as amended. 
498 Regulation 34 of the EIA Regulations, 2014 as amended. In general, it is an offence for an EMI to 
disclose information about any of the company’s employees that was acquired during a routine 

inspection in terms of the NEMA or SEMA unless: (a) if the information was disclosed in compliance 
with the provisions of any law, for example in terms of section 36 of the Promotion of Access to 
Information Act 2 of 2000; (b) where the employee is ordered by a court of law to disclose the 
information; (c) if the information is disclosed to enable an employee to perform a function in terms of 

the NEMA or a SEMA; or (d) for the purposes of administration of justice contemplated in Section 31Q 

of the NEMA. 
499 Prajogo, et al 2016 International Journal of Auditing 203. 
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role of the auditor is to help the organisation to improve the entity’s employees, its 

processes, products and services. In the second category the role of auditor is 

exclusively to assess the entity’s level of conformance against the standard.500 

Research seems to suggest that an organisation’s approach to a certification audit is 

determined by its audit orientation described above “and require[s] their auditors to 

audit in line with a firm’s preferred audit orientation”.501In hybrid environmental 

governance the audit orientation of an organisation will be to obtain legal compliance.  

 

Internal compliance audits are required by the industry to maintain its ISO 

certification. In particular, clause 9.1.2 of ISO 14001:2015 requires the evaluation of 

compliance within an organisation. This evaluation can occur through (a) monitoring, 

measurement, analysis and evaluation; (b) inspections and (c) internal and external 

audits, while ISO 45001:2018 requires a determination of the organisation’s legal and 

other requirements.502 However, as prescribed in legislation, the content and 

execution thereof fall within the purview of an organisation in the context of regulated 

self-regulation. Compliance auditing conducted by the holder of an authorisation to 

evaluate its level of compliance against the conditions of the EMPr with subsequent 

reporting of non-compliances and related mitigating strategies seeks to achieve 

environmental protection. It is not clear whether these voluntary audits can be used 

against a company and whether confidential information obtained during an audit 

could be disclosed.503 

4.6 Conclusion 

In terms of the legal framework for self-regulation and hybrid environmental 

governance in the third broad objective of the study environmental protection could 

be undertaken in an innovative manner to address environmental concerns using 

                                        
500 Power and Terziovski 2007 Journal of Operations Management 126-147. 
501 Castka and Corbett 2015 Foundations and Trends in Technology, Information and Operations 
Management 161-379. 
502 Clause 6.1.3 of both ISO 45001:2018 and ISO 14001:2015 requires the determination of compliance 
obligations within an organisation while clause 9.1.2 of both standards require the evaluation thereof.  

See Chapter 2 and 4 for a discussion. 
503 Du Plessis and De la Harpe 2007 SAJELP 83-103. This question, however, falls outside the scope of 

this study. Where a 3rd party audit for an organisation was conducted by a legal advisor and an external 

attorney who acted in their professional capacity for the purpose of obtaining or providing legal advice 
such an audit report is confidential and legally privileged and should be protected from disclosure.  
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voluntary or sector-based instruments through self-regulation.504 A hybrid governance 

arrangement between various actors to give effect to section 24 of the Constitution 

as contemplated in section 23A of the NEMA could allow an organisation to reach its 

own as well as the state's objectives toward environmental protection. The 

amendment of the NEMA not only permits for self-regulation in environmental 

management practices within the industry but also provides the prospect for this role-

player to work in a partnership in an enabling regulatory framework to realise the 

protection of the environment in a holistic and sustainable manner. 

The Green Paper proposed, amongst other things, strict command and control and 

flexible self-regulation, whereas the White Paper focused on integrated and 

sustainable environmental management. IEM creates the platform for actors other 

than the state to contribute meaningfully towards the realisation of IEG. The objectives 

of sustainable environmental protection could be realised through the application of 

the industry's own hybrid environmental governance tools with government oversight. 

Also, the inclusion of legal audits to validate and or measure compliance with 

environmental management and governance tools provides reasonable and other 

legislative measures for the petrochemical industry to apply specialised input into its 

environmental governance strategy.  

Hybrid environmental governance within the petrochemical industry has to satisfy the 

principles of IEM whereas environmental governance instruments implemented in the 

sector as a minimum must satisfy the requirements contemplated in section 23A(2) of 

the NEMA. The use of voluntary organisation or sector-based instruments by the sector 

in terms of section 23A of the NEMA, together with section 24 of the Constitution, 

provides the legal framework for self-regulation. Environmental management plans, 

like an EMPr, an AQAMP and an MWP, as well as various assessment instruments, 

offer a suitable vehicle for sustainable environmental compliance in complex 

organisations. In my view, a combination of these environmental governance tools in 

a hybrid arrangement between various stakeholders could assist an organisation in 

                                        
504 See paragraph 1.2 in Chapter 1. 
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attaining legal compliance with permit and licence conditions within the legislative and 

regulatory framework in which the entity is authorised to operate.  

The application of hybrid environmental governance as a viable option available to the 

petrochemical industry to manage and obtain environmental legal compliance is 

suggested. The recent publication of the regulations by the Minister does not only 

offer guidelines for the adoption of environmental management instruments but 

positions the facilitative role of the Minister for sound and sustainable environmental 

management to give effect to the objectives of section 24. This indicates the 

establishment of a new approach to environmental protection through hybrid 

environmental governance. 

The next chapter presents a case study of a petrochemical company where a hybrid 

environmental governance approach gives prominence to its environmental 

governance strategy in managing legal compliance.  
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Chapter 5  

Self-regulation in the petrochemical industry 

 

5.1 Introduction 

Voluntary instruments are widely used in different industries across the globe and 

have been identified as “private mechanisms established, monitored and enforced by 

private actors to govern their own conduct”.505 Pure self-regulation in the 

petrochemical industry is not an option,506 as discussed in Chapter 2. However, hybrid 

environmental governance with government oversight can be proposed to supplement 

state-led command and control as a feasible alternative in pursuance of legal 

compliance.  

This chapter presents a case study507 and focuses on how self-regulation, with the 

application of hybrid environmental governance instruments508 and management 

standards, is used for self-regulation509 in the Secunda Chemical Operations (SCO).510 

Self-regulation could assist the organisation in reaching the objectives of 

environmental protection while the level of compliance to authorisation, exemptions, 

directives, permit and licence conditions is evaluated through legal audits.511  

5.2 The petrochemical industry in South Africa 

Statistics South Africa (Stats SA)512 submits that the chemical sector in South Africa 

contributes strongly to the manufacturing economy in the country. Stats SA indicates 

that coke, petroleum, chemical products, rubber, plastic, glass and other non-metallic 

mineral products combined constituted 23.2% of manufacturing in South Africa in 

                                        
505 Prakash 2000 Business & Society 183-209. The SCO has implemented ISO 9001:2015, ISO 

14001:2015, OHSAS 18001:2007 and Responsible Care® as its voluntary and sector-based instruments. 
506 See Chapter 2 for a discussion. 
507 See paragraph 1.2 in Chapter 1. 
508 Paragraph 5.4.1. 
509 Paragraph 5.4.2. 
510 The SCO is a division of Sasol South Africa Limited (Sasol SA Ltd). Sasol South Africa (Pty) Ltd (Reg. 
no: 1968/013914/07) was converted from a private company to a public company and is now known 

as Sasol South Africa Limited (Reg. no: 1968/013914/06), with effect from 15 March 2018. 
511 Paragraph 5.5. 
512 See Statistics South Africa 2018 http://www.statssa.gov.za/?page_id=1854&PPN=P3041.2.  

http://www.statssa.gov.za/?page_id=1854&PPN=P3041.2
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2018. The Small Enterprises Development Agency (SEDA)513 notes that, according to 

the Department of Trade and Industry (DTI), the chemical sector is the largest of its 

kind in Africa and is highly complex and diversified. From a strategic perspective, the 

sector is segmented into 11 sub-sectors, excluding synthetic textile fibres which are 

listed under the textile industry. The chemical sector’s production in South Africa is 

estimated in the chart in Figure 5.2.1 below. 

 

Figure 5.2.1: The South African chemical industry output514 

 

  

                                        
513 Small Enterprises Development Agency 2013 http://www.seda.org.za/Publications/Pages/Research-

Publications.aspx 58. 
514 Small Enterprises Development Agency 2013 http://www.seda.org.za/Publications/Pages/Research-
Publications.aspx 58. 
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SEDA515 provides an upstream chemical sector analysis of the chemical industry in 

South Africa as indicated in Table 5.2.1 below. 

Table 5.2.1: Upstream Chemicals Sector Analysis516 

Sub-sector Product Examples 
Major South African 

Operations 

Liquid fuels Diesel, petrol, jet fuel, paraffin, 
liquefied petroleum gas 

Chevron (Caltex), Engen 
refinery (Enref), Natref (Sasol 

JV with Total SA), Sapref (Shell 
and BP), PetroSA, Sasol 

Synfuels 

Commodity organics Ethylene, aromatic chemicals 
(benzene, toluene, xylene), 

ethanol, solvents, waxes, 

phenols 

Sasol, Chemserve, Industrial 
Oleochemicals, Senmin, Enref, 

Shell Chemicals 

Primary polymers and 

rubbers 

Polyvinyl chloride (PVC), 

polyethylene terephthalate 
(PET), polyethylenes, styrene-

butadiene rubber and latex 

Sasol Polymers, Safripol, Bayer, 

Karbochem, Hosaf Fibres, SANS 
Fibres 

Commodity inorganics Ammonia, aluminium sulphate, 
caustic soda, hydrochloric acid, 

industrial gases (i.e. argon, 

hydrogen, oxygen, nitrogen), 
titanium dioxide 

Omnia, Sasol, AECI, Foskor, 
NCP Chlorchem, AEL, Afrox, Air 

Products, PetroSA, Zetachem, 

Huntsman Tioxide, Chemical 
Initiatives 

Fine chemicals Pharmaceutical ingredients, 
pesticide actives, 

flavour chemicals 

Fine Chemical Corporation, Dow 
Agrosciences, Illovo Sugar 

 

SEDA517 states that the chemical industry in South Africa consists of three main 

organisations with different subsidiaries, namely:  

(a) Sasol SA Ltd518 group of companies; 

(b) Omnia Holdings;519 and 

                                        
515 Small Enterprises Development Agency 2013 http://www.seda.org.za/Publications/Pages/Research-

Publications.aspx 56. 
516 Small Enterprises Development Agency 2013 http://www.seda.org.za/Publications/Pages/Research-

Publications.aspx 56. 
517 Small Enterprises Development Agency 2013 http://www.seda.org.za/Publications/Pages/Research-

Publications.aspx 56 
518 See https://www.sasol.com/.  
519 See http://www.omnia.co.za/.  

http://www.seda.org.za/Publications/Pages/Research-Publications.aspx
http://www.seda.org.za/Publications/Pages/Research-Publications.aspx
http://www.seda.org.za/Publications/Pages/Research-Publications.aspx
http://www.seda.org.za/Publications/Pages/Research-Publications.aspx
http://www.seda.org.za/Publications/Pages/Research-Publications.aspx
http://www.seda.org.za/Publications/Pages/Research-Publications.aspx
https://www.sasol.com/
http://www.omnia.co.za/
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(c) The AECI Group.520 

5.3 Overview of Sasol South Africa Limited 

This chapter is confined to one of the operating manufacturing entities (OMEs) of the 

Sasol SA Ltd group of companies, called the SCO.521 The SCO is a division in Sasol SA 

Ltd with its operations in Secunda and produces a diverse range of products.522 Sasol 

SA Ltd was established in the 1950s when the first coal to liquid (CTL) plant was built 

in Sasolburg.523 Today, Sasol SA Ltd through its operations in Secunda is among the 

world’s largest petrochemical operations and manufactures more than seven million 

tons of fuels and chemical feedstock a year in their primary production phases.  

Sasol SA Ltd is an integrated energy and chemical establishment comprising several 

business units with its head office in Sandton, South Africa. The company is listed on 

the Johannesburg Stock Exchange. The Company Group employs over 30 000 people 

in 32 countries.524 The company plays a vital role in fuelling South Africa, and supplies 

through the wholesale and retail sectors about 30% of South Africa's liquid fuels from 

coal and crude oil, including diesel, petrol, jet fuel, paraffin and liquefied petroleum 

gas.525 The corporation comprises a coal-mining operation, exploration, production of 

oil, fuel and gas as well as industrial explosives, fertilizers, different chemicals such as 

polypropylene, ethylene, propylene, solvents, ethanol, ethanol, as well as a range of 

alcohols, ethyl acetate and co-monomers. Besides producing liquid and gaseous fuels, 

the group produces more than 200 chemical products. Most of the country’s chemical 

                                        
520 See http://www.aeci.co.za/.  
521 The SCO hub forms part of the Southern African operations and is the consolidation of all the 

chemical operating facilities in Secunda, along with Site Services, Infrastructure Maintenance and 
Product Logistics Services. Refer to Figure 5.3.1 below for an overview of the SCO. 
522 The SCO’s product portfolio includes: Industrial explosives; Fertilisers; Polypropylene; Ethylene and 

Propylene; Solvents (acetone, methyl ethyl ketone); Ethanol; n-Propanol, iso-propanol; SABUTOL™, 
PROPYLOL™; Mixed C3 and C4 alcohols; mixed C5 and C6 alcohols; High Purity Ethanol, and Ethyl 

Acetate) as well as the co-monomers; 1-hexene; 1-pentene; 1-octene and detergent alcohol (SafolTM). 
523 Majozi and Veldhuizen 2015 American Institute of Chemical Engineering (AIChE) 46. See 

https://www.aiche.org/resources/publications/cep/2015/july/south-africas-chemicals-industry.  
524 See https://www.sasol.com/about-sasol/overview-0. 
525 Jeffrey 2018 https://www.fin24.com/Opinion/the-case-for-coal-and-nuclear-megaprojects-

20181231-2; Small Enterprises Development Agency 2013 
http://www.seda.org.za/Publications/Pages/Research-Publications.aspx 39. 

https://en.wikipedia.org/wiki/Sandton,_South_Africa
http://www.aeci.co.za/
https://www.aiche.org/resources/publications/cep/2015/july/south-africas-chemicals-industry
https://www.sasol.com/about-sasol/overview-0
https://www.fin24.com/Opinion/the-case-for-coal-and-nuclear-megaprojects-20181231-2
https://www.fin24.com/Opinion/the-case-for-coal-and-nuclear-megaprojects-20181231-2
http://www.seda.org.za/Publications/Pages/Research-Publications.aspx
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organic and building blocks are manufactured at its various plants for different clients 

and markets.526  

The synfuels and chemical interests of Sasol SA Ltd rely extensively on its coal mining 

operations situated in Mpumalanga and the Free State, two of South Africa’s 

provinces.527 The company is one of the world’s leading coal-mining enterprises and 

operates one of the world’s largest underground coal-mining complexes. It mines 

more than 50 million tons of coal per year which represents approximately 22% of all 

coal mined in South Africa. 528  

Figure 5.3.1 below provides a simplified overview of the operations of the SCO in 

Secunda, Mpumalanga which represent the case study. Stockfeed for the SCO includes 

coal and natural gas. The SCO has three main plants, namely the Nitro, Polymers and 

Solvents plants. These plants are supported by seven non-operational functional 

departments while Site Services also provide specialised support illustrated in Figure 

5.3.1 below. In total, the SCO has nine business units that are headed by a Vice-

President (VP) who reports to the Senior Vice-President (SVP).529 The SCO also 

provides ethylene via an underground gas pipeline to the Sasolburg Operations which 

is another division of Sasol SA Ltd situated in the Free State.  

                                        
526 Small Enterprises Development Agency 2013 http://www.seda.org.za/Publications/Pages/Research-

Publications.aspx 39. Research conducted by SEDA indicates that the petrochemical sector mainly 
provides two sets of organic building blocks: olefins and aromatics. The report indicates that olefins are 

the building blocks for polymers and oligomers which are used in the manufacturing of products such 

as plastics, resins, elastomers and lubricants. Also, aromatics are used in the manufacturing of a wide 
range of products such as solvents, adhesives and detergents. SEDA asserts that there is a global 

movement away from the usage of solvents which contain benzene, toluene and xylene (BTX isomers) 
due to the carcinogenic nature of the chemicals. 
527 Jeffrey 2018 https://www.fin24.com/Opinion/the-case-for-coal-and-nuclear-megaprojects-

20181231-2. Sasol SA Ltd has many international initiatives and supplies more than 200 products to 
customers in 90 countries and is involved in several plants in different parts of the world using its 

patented coal to liquid (CTL) of gas to liquid (GTL) technology. The company has grown remarkably 
since its inception, to become one of South Africa’s most significant contributors to socio-economic 

development. 

528 Majozi and Veldhuizen 2015 American Institute of Chemical Engineering (AIChE) 50. Coal is the main 

export revenue generator in South Africa as more than 25% (almost 70 million tons per annum) is 
exported. The major coal reserves are situated in Limpopo, Mpumalanga, Kwa-Zulu Natal, Eastern Cape 

and the Free State with the largest concentration of coal mining operations situated near the towns of 
Ermelo, Witbank and Secunda. See 

https://www.aiche.org/resources/publications/cep/2015/july/south-africas-chemicals-industry.  
529 The nine business units in the SCO are Human Resources, SHE, Corporate Affairs, Site Services, 
Polymers and Nitro, Technical Support, Supply Chain, Solvents, Finance and IM.  

https://www.fin24.com/Opinion/the-case-for-coal-and-nuclear-megaprojects-20181231-2
https://www.fin24.com/Opinion/the-case-for-coal-and-nuclear-megaprojects-20181231-2
https://www.aiche.org/resources/publications/cep/2015/july/south-africas-chemicals-industry
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Figure 5.3.1: Overview of the SCO at Sasol Secunda Operations 

 

The nine business units of the SCO as illustrated in Figure above 5.3.1 are divided into 

two categories, namely functional and production. The functional section delivers a 

supporting service to the production division which consists of three plants, Nitro, 

Polymers and Solvents.530 The functional section responsible for safety, health and 

                                        
530 Refer to Figure 5.3.1. 
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environment (SHE) legal compliance in the SCO is the SCO SHE that fulfils this function 

through specialist functionaries, namely Occupational Safety, Process Safety, 

Environment, Occupational Health, Behaviour, Product Stewardship and SHE 

Governance, Assurance, Risk and Reporting (GARR).531 

5.4 Hybrid environmental governance at the Secunda Chemical Operations 

In terms of the 2018 Sustainability Report of Sasol SA Ltd532 the company is: 

committed to complying with all applicable laws and obligations arising 
from our environmental authorisations. On-going compliance is managed, 
by dedicated environmental managers with the support of subject matter 
experts for water, waste, air quality, climate change and land and 
biodiversity management. It is enabled by our Group Compliance Policy 
and associated Compliance Programmes. 

These associated compliance programmes in the SCO embrace the holistic framework 

of IEM as discussed in Chapters 2 and 3 and are influenced by the Sasol Group 

Compliance Policy in its environmental governance approach.533 In terms of the 2017 

Sasol Sustainability Report,534 Sasol SA Ltd is committed to compliance with all 

applicable laws and requirements arising from its EA and AEL.535 The company’s 

                                        
531 In terms of the SCO Management Systems Manual, the Safety Health Environment Governance 
Assurance Risk and Reporting (SHE GARR) team enables and optimises the sustainable execution of 

SHE practices within the SCO to realise sustainable SHE excellence through the involvement of various 
stakeholders. SHE GARR has ensured understanding and alignment of the SHE management system to 

achieve zero harm and sustainable legal compliance. Specialist areas in SHE GARR to execute its 

mandate include: 
(a) Enablement, Compliance & Assurance: Providing fit-for-purpose SHE supports to the SCO 

businesses in the drive for effective and efficient operations through among others continuous 
improvement plans, systems, processes and people capacity and competence, monitoring, 

auditing and verifying of SHE practices and performance. 
(b) Mobilisation, Governance & Assurance: Providing governance on SHE processes by reporting 

to and participating in the SCO and Sasol SA Ltd group SHE governance structures to enable 

leadership to improve SHE performance. Structured communication to provide a platform to 
ensure that all SHE stakeholders are informed and engaged in legal compliance interventions.  

(c) Regulatory Enablement: Integrating the requirements for legal compliance and relevant 
management system audits for certification and assurance purposes by providing the required 

environmental governance mechanisms. 

(d) Risk & Assurance Process: Enabling a risk-based approach to SHE management.  
532 See http://www.integratedreport.sasol.com/sustainability/download-manager.php. These 

Sustainable Reports are a requirement in terms of the King IV Report for Corporate Governance. 
533 The Responsible Care® Programme used in the petrochemical sector is an example of a sector-based 

instrument. See chapter 4 for a discussion on the relevance of RCP in the sector.  
534 Sasol 2017 Sustainability Report. See https://www.sasol.com/extras/SR_2017/pdf/sustainability-

report.pdf.  
535 Own experience: The SCO seeks to ensure compliance to all its authorisations issued in respect of 
its operations at all the plants. 

http://www.integratedreport.sasol.com/sustainability/download-manager.php
https://www.sasol.com/extras/SR_2017/pdf/sustainability-report.pdf
https://www.sasol.com/extras/SR_2017/pdf/sustainability-report.pdf
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environmental managers and subject matter experts support operations in managing 

compliance with these legal and other requirements.536 The company also reports 

incidents and deviations from regulatory requirements as well as EA limits. The 

company has adopted a transparent approach to environmental compliance 

management and proactively engages with the authorities and local communities with 

regard to any possible compliance challenge. 537 The entity discloses non-compliance 

with conditions of authorisations and the management thereof to the relevant 

competent authorities.538 

In terms of the One Sasol SHE Excellence approach of Sasol SA Ltd as applied in the 

SCO, legal and regulatory compliance are managed by: 

(a) following the SCO’s SHE compliance programme that is based on the Sasol 

Group compliance methodology; 

(b) ensuring compliance with applicable SHE legal requirements established by 

Sasol Group and business-specific controls within the SCO; 

(c) updating and monitoring the SCO's business controls regularly, particularly 

when there are changes to legal requirements arising from changes in the law, 

permit and licence conditions and where new permits or licences are issued; 

(d) having a process in place to monitor the development of newly amended 

legislation and ensuring that the compliance requirements are well understood 

and communicated to facilitate compliance in all business units of the SCO; 

(e) conducting compliance assessments, internal and external (independent) legal 

compliance audits or authority inspections to verify the SCO’s SHE legal 

compliance.  

Fulton and Rejeski539 submit that “[e]nvironmental goal-setting in organisations often 

depended on high-level buy-in from chief executive officers, and was increasingly 

                                        
536 Sasol 2017 Sustainability Report 16. 
537 Own experience. The SHE GARR section at the organisation is responsible to drive SHE legal 
compliance which includes: SHE Mobilisation and Governance Assurance, SHE Enablement and 

Assurance, SHE Risk and Assurance and SHE Regulatory Enablement. These fields of speciality in the 
SHE GARR team within the organisation is responsible to ensure SHE legal compliance with legal and 

other requirements for the operations at the company's Secunda Operations.  
538 Sasol 2017 Sustainability Report 17. 
539 Fulton and Rejeski 2018 Environmental Law Reporter 10781. 
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validated through external stakeholders such as environmental NGOs or international 

standard-setting bodies such as the International Organization for Standardization”. 

Such high-level buy-in indicates SHE governance within the SCO. Various SHE 

governance tools are included in the compliance programme of the SCO in a self-

regulatory approach towards proactive legal compliance. Figure 5.4.1 below illustrates 

the SHE governance and assurance framework of the SCO.  

 

 

Figure 5.4.1: The SHE governance and assurance framework of the SCO540 

 

Governance and assurance in the SCO take an integrated approach within a command 

and control regime provided by a state-led legislative framework to allow the company 

                                        
540 Adapted from the SCO SHE legal governance and assurance framework to provide a simplified 
overview of environmental legal compliance in the SCO. 

Public

Partici-pation

Command 

and 

control

Collaboration Engagement

Yes    No

Governance and assurance framework

Hybrid environmental governance

S
H

E
 l
e
g
a
l 
co

m
p
lia

n
ce

 p
ro

g
ra

m
m

e

SHE legal compliance risk identification and assessment

SHE legal compliance risk mitigation

S
H

E
 l
e
g
a
l 
ri
sk

 m
o
n
it
o
ri
n
g

Co-management Public-private partnerships

SHE  legal landscape
(legislation, incorporated standards, permits and licences)

SHE 
Legal 
alert

SHE 
Legal 
forum

Legal 
appoint-

ment 
frame-
work

SHE 
Authority 

matrix

Manage-

ment Stan-
dards

ISO 9001
ISO 14001

ISO 45001
RC

SHE 
Legal 
audits

Future 

legislation 
Comments

TWGs

Changed 

legislation/
SHE 

CRMP 

SHE 

Accounta-
bality Plot 

Plan

Permit and 

l icense 
manage-

ment 
systems

IMS

2nd/3rd 

Party 
audits/

Inspections
Monitoring

Govern-
ment 

stake-
holders

Com-
munity 
stake-
holders

SHE legal compliance Directives/

Compliance 
notices

Partici-

pation/
Complaints

SHE legal compliance and/or  certification

P
ro

a
ct

iv
e
 
S
H

E
 l
e
g
a
l 

co
m

p
lia

n
ce

Legal 
and 

other 

require-

Stake-
holder 
inte-
rests

Ensure sustainable legal compliance by 
addressing  all non-compliances



94 
 

to be a surrogate regulator of its business activities.541 The SCO engages the state to 

ensure sustainable compliance practices with permit and licence conditions, while 

public participation is central to the application for new permits and licences as 

illustrated in Figure 5.4.1 above. Self-regulation within the OME seeks to facilitate 

engagement with all the relevant community stakeholders and where possible 

accommodate opposing or conflicting interest to the operations of the SCO.542 The 

outcome of OME self-regulation is two-fold: (a) SHE legal compliance, assurance and 

certification or (b) ensuring sustainable legal compliance by addressing all non-

compliances with the permit and licence conditions.543 Notwithstanding the willingness 

of the OME to report non-compliance timeously, this in itself constitutes a business 

risk. Therefore, the legal compliance programme of the SCO applies a risk-based 

methodology on the basis of SHE legal risk identification and assessment, compliance 

risk mitigation and risk monitoring.  

An integrated approach with the implementation of ISO 9001, ISO 14001, OHSAS 

18001 and Responsible Care® certification, internal and external SHE legal audits, site 

inspections and regulatory compliance monitoring of permits and licence conditions is 

among the fundamental features of the self-governance programme within SCO SHE 

governance.544 The objective of the SCO is to create an ethical and environmental 

compliance culture associated with the Sasol SA Ltd brand, which is achieved through 

self-regulation of its business activities as well as compliance with authorisation, 

permits and licence conditions. Also, the SCO sets to enact its own regulatory 

standards above the minimum legislative requirements towards environmental 

protection contemplated by the state.  

This objective may be found to enhance sustainability and economically viable 

products to its client base while operating within the provisions of environmental 

                                        
541 Environmental governance emanating from the state-led legislative regime is rooted in section 24 

of the Constitution and given effect to by the NEMA as discussed in Chapter 4.  
542 Refer to paragraph 2.3.2 in Chapter 2 for a discussion on the drivers of self-regulation. 
543 Non-compliance to legal and other requirements within the organisation could create business risks 
for the entity which are addressed in a sustainable manner with full suport and commitment from 

company management.  
544 This regulatory approach is supported by the One Sasol SHE Excellence methodology that is followed 
throughout Sasol SA Ltd.  



95 
 

legislation.545 The SCO is certified in the management standards the company 

adopted. This certification is not only based on legal compliance but is an affirmation 

of objective and demonstrable adherence and fulfilment to its compliance obligations 

contemplated in clause 9.1.2 of both ISO 14001:2015 and ISO 45001:2018. The 

management of environmental impacts as addressed by these voluntary organisation 

or sector-based instruments illustrated in Figure 5.4.1 above are discussed below.  

5.4.1 Environmental governance in the SCO 

Self-regulation in the governance methodology undertaken in the SCO is guided by 

the SHE legal landscape546 for the OME. This legal landscape is a combination of 

applicable legislation, incorporated South African National Standards (SANS) or ISO 

standards, as well as permits and licences issued to the entity from a typical command 

and control perspective. The SHE legal landscape also provides for the SCO EMPr, 

AQAMP, WMP, BDMP, and the emergency management plan, amongst other things.547 

These governance instruments represent a combination of command and control and 

self-regulatory tools to deliver hybrid environmental governance tools.  

In line with the One Sasol SHE Excellence approach, the legal landscape is frequently 

updated with an SHE legal alert to reflect any possible legislative changes that may 

have an impact on the business. Amendments to legislation are discussed in a 

quarterly SHE legal forum that monitors the development of new or amended 

legislation and ensures that the compliance requirements are well understood and 

communicated within the regulated community of the SCO to facilitate compliance. 

The SHE legal forum also tracks comments from the SCO to draft legislation and it 

                                        
545 Eisentein 2014 https://www.theguardian.com/sustainable-business/blog/sustainability-business-

sense-profit-purpose. Also, see Grayson and Kjelleren 2015 

https://www.americanbar.org/publications/blt/2015/01/03_grayson.html. 
546 Nel and Alberts “Environmental management” 21. According to authors a legal landscape provides 

an overview of the minimum legislative and operational standards relevant to the company against 
which legal compliance has to be assured. The legal landscape is also commonly known in the SCO as 

the legal register that is aligned with planned activities and projects listed in the entity’s business 
strategy. Also, the legal register indicates “who” must do “what”, “when” and “how” as well as “which 

resources” will be needed to obtain the required legal compliance in a sustainable way for the said 

period. 
547 Refer to paragraph 2.4 in Chapter 2 and paragraph 4.4 in Chapter 4 for a discussion. 

https://www.theguardian.com/sustainable-business/blog/sustainability-business-sense-profit-purpose
https://www.theguardian.com/sustainable-business/blog/sustainability-business-sense-profit-purpose
https://www.americanbar.org/publications/blt/2015/01/03_grayson.html
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provides a supporting function for technical work groups (TWGs) that provide technical 

input into various draft regulations requested from different government departments. 

Furthermore, the SHE legal landscape of the SCO provides a guide to accountability 

and liability in the organisation. Self-regulation in the SCO is linked to the principle of 

strict liability548 as a result of the SHE accountability attached to the legal appointment 

system upheld in the entity.549 As illustrated in Figure 5.3.1 above, each of the nine 

VPs who report to the SVP550 carries a legal appointment.551 Different legal 

                                        
548 The notion of strict liability in terms of the Occupational Health and Safety Act 93 of 1985 has been 
explained in Joubert v Buscor Proprietary Limited (2013/13116) [2016] ZAGPPHC 1024. In terms of 

section 8 of the OHSA there is duty on the employer [in the SCO this would be a person legally appointed 
in terms of section 16(1) or section 16(2) of the OHSA] to provide and maintain a workplace for all the 

employees that is safe and without risk to the health of such employees. The same duty applies to 

persons other than employees in terms of section 9 of the Act. The wording of these provisions includes 
the word "shall" which according to the court in Joubert v Buscor Proprietary Limited at para. [34] 

“held… that OHSA imposes dually, a duty and a standard of care on an employer resulting in a strict 
liability of an employer”. The court further held in para. [32] that on the plain reading of the act “the 

liability of the employer is a strict one”. This means that in circumstances where the duty of care by 
the employer in the SCO is not correctly discharged, such a person could be held liable for negligent 

behaviour where such behaviour would constitute an offence. In contemplation of strict liability and to 

ensure compliant behaviour a legal appointment is signed by a legal appointee which clearly outlines 
the duties of that particular person and indicates his or her responsibilities. Also see Kidd “Criminal 

measures” 249. The author contends that strict liability is currently not used in the South African 
legislation and further asserts that there is no need for the use of strict liability in the prosecution of 

environmental offences.  
549 The legal appointment framework of Sasol SA Ltd prescribes that the required legal appointments 
shall be made in writing in terms of various regulations and sections contained in the Diving Regulations 
published under GN R41 in GG 32907 of 29 January 2010; Pressure Equipment Regulations published 
under G R734 in GG 32395 of 15 July 2009; Driven Machinery Regulations published under GN R540 in 

GG 38905 of 24 June 2015; Electrical Installation Regulations published under GN R242 in GG 31975 

of 6 March 2009; Explosives Act 26 of 1956; Explosives Regulations published under GN R109 in GG 
24272 of 17 January 2003; Fire Brigade Services Act 99 of 1987; General Administrative Regulations 

published under GN R929 in GG 25129 of 25 June 2003; General Machinery Regulations published 
under GN R1521 in GG 11443 of 5 August 1988; General Safety Regulations published under GN R1031 

in GG 10252 of 30 May 1986; Construction Regulations published under GN R84 in GG 37305 of 7 
February 2014; Hazardous Substances Act 15 of 1973; Lift, Escalator and Passenger Conveyor 
Regulations published under GN R828 in GG 33561 of 17 September 2010; NEM:AQA; NEM:WA; 

National Key Points Act 102 of 1980; National Railway Safety Regulator Act 16 of 2002; Occupational 
Health and Safety Act 85 of 1993; Pharmacy Act 53 of 1974; Regulations Regarding Safety Management 
Systems, Safety Management System Reports, Railway Occurrence Reporting and Assessment of 
Performance of Operator published under GN R866 in GG 26594 of 20 July 2004; Regulations Regarding 
the Appointment of Guards by Owners of National Key Points and the Powers of such Guards published 

under GN R1731 in GG 8338 of 13 August 1982; Regulations Relating to Group IV Hazardous Substances 
published under GN R247 of 26 February 1993; Regulations Relating to the Practice of Pharmacy 

published under GN R1158 in GG 21754 of 20 November 2000.  
550 As per Figure 5.3.1 the SCO comprised of nine business units each with a Vice President (VP) that 

is legally appointed in terms of section 16.2 of the Occupational Health and Safety Act. Each VP reports 
to the Senior Vice President (SVP) who is appointed in terms of section 16(1) of the Act.  
551 A legal appointment describes the responsibility of each VP in regards to the processes and 

governance requirements of his or her particular business unit and a plot plan is attached to each legal 
appointment.  
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appointments in terms of business processes are affected in SCO in terms of the legal 

appointment framework of Sasol SA Ltd. The SHE accountability attached to the VP 

and SVP in terms of sections 16(1) and 16(2) of the OHSA552 is based on the principle 

of the duty of care contemplated in section 8 of the OHSA,553 section 28(1) of the 

NEMA, section 19 of NWA and section 29 of NEM:AQA.554 Also, in terms of clause 5.1 

of ISO 14001:2015 and ISO 45001:2018 the top management within SCO shall 

demonstrate its leadership and commitment to the organisation’s adopted EMS and 

OHSMS respectively.  

The duty of care principle555 in the OHSA requires a VP at the SCO to adopt a proactive 

approach to the health and safety of employees because in this circumstance the 

“[d]uty of care means that the employer, acting personally or through its employees 

or agents, must take reasonable care for the safety of its employees”.556 The same 

proactive approach with regard to environment governance is intended in section 

28(1) of the NEMA. A proactive approach to the duty of care results in proactive 

environmental compliance that underscores the objective of self-regulation.557  

Another function of the legal landscape, as illustrated in Figure 5.4.1 above, is to draw 

up an SHE authority matrix per VP which contains a list of EAs, permits, licences, 

exemptions and concessions, amongst other things, applicable in that particular 

section.558 The authority matrix of the SCO pronounces in detail the type of assurance 

                                        
552 The provisions of the Mine Health and Safety Act 29 of 1996 are not applicable within the SCO. 
553 Section 8(1) of the OHSA contemplates that “Every employer shall provide and maintain, as far as 
is reasonably practicable, a working environment that is safe and without risk to the health of his 

employees”. Also, the duty of care is not only applicable to employees, but members of the public are 
protected by the provisions of section 9(1) which contemplates that  

“Every employer shall conduct his undertaking in such a manner as to ensure, as far as is reasonably 

practicable, that persons other than those in his employment who may be directly affected by his 
activities are not thereby exposed to hazards to their health or safety”. In Health Resource Group and 

others, v Minister of Labour and others 2015 (4) ALL SA 78 (GP) the court confirmed that the employer’s 
duty of care applies to third parties other than employees. The principle on the duty of care has been 

applied ex post facto in Hichange Investments (Pty) Ltd v Cape Produce Company (Pty) Ltd t/a Pelts 
Products and Others 2004 (2) SA 393 (E). 
554 Refer to paragraph 4.5 of Chapter 4. 
555 Also refers to section 28 of the NEMA.  
556 Le Roux 2011 The Journal of The Southern African Institute of Mining and Metallurgy 531. Also, see 

Van Deventer v Workmen’s Compensation Commissioner 1962 (4) SA 28(T) and Oosthuizen v Homegas 
(Pty) Ltd 1992 (3) SA 463 (T). 
557 Refer to paragraph 2.3 in Chapter 2. 
558 The SCO authority matrix contains, amongst others, examples of the following permits and licences: 
Explosive Transportation Licence, Atmospheric Emission Licence, Environmental Authorisation, First aid 
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or monitoring required for each permit or licence. Some EAs, permits and licence 

conditions provide accurate indications in terms of which assurance reporting the SCO 

has to provide, while others may not.559 In mitigating possible non-compliant actions 

SCO applies the requirements of clause 5.3 in ISO 14001:2015 and ISO 45001:2018 

by unpacking the relevant roles and responsibilities for various managers in the 

organisation. With the support of the SHE GARR team within the organisation to 

evaluate and provide assurance to its adopted management systems as well as with 

management leadership and commitment to compliance the intended outcomes of the 

EMS and OHSMS are achieved. In so doing the SCO can confirm legal compliance to 

permit and licence conditions as well as to other requirements.560    

Nel, Du Plessis and Du Plessis561 contend that a dedicated EA matrix together with an 

authorisation management plan in the legal register will be "[t]he instrument of choice 

to manage sustained validity and to maintain compliance to conditions". The risk-

based approach to legal compliance in the SCO requires that non-compliance with 

permit and licence conditions be reported to the relevant government authority while 

immediate risk mitigation strategies are put in place to address any possible legal 

risks, as illustrated in Figure 5.4.1. The permit and licence management system that 

is governed on the company’s IMS as discussed in the next paragraph provides 

integrated compliance reports on the status of all the conditions of each authorisation. 

                                        
exemption, Import/Export Licence: Non-Proliferation Licence, Lifting Machine Entity Approval, Owner 
Pharmacy Registration Certificate, Permit to Apply for a Certification Mark, Pharmacy Licence, QCTO 

Accreditation of SCO Trade Test Centre, Radioactive Source Registration Certificate, Railway Safety 
Permit, Registration: Fire Brigade Service, Letter of Authority for the SCO Shooting Range, Approval as 

Major Hazardous Installation, Certificate of registration: Fertiliser, Declaration as Key Point, and Group 

III Licence for X-Ray Room. These permits and licences provide the regulatory framework for SCO as 
well as indicate which regulatory agencies are applicable to its business operations.  
559 My experience is that some of the conditions in the EAs, AELs and other permits/licences are 
ambiguous, not clear and in some cases contradictory.  
560 Own experience in the petrochemical sector. 
561 Nel, du Plessis and Du Plessis “Instrumentation for local environmental governance” 108. The 

authors assert that a dedicated EA matrix together with an authorisation management plan in the legal 

register will be “[t]he instrument of choice to manage sustained validity and to maintain compliance to 
conditions”.  
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5.4.2 Management Standards in the SCO 

SHE governance in the SCO, as illustrated in Figure 5.4.1, is supported by different 

management standards562 in one integrated system, referred to as its IMS. This section 

considers each of these management standards with reference to Responsible Care,® 

ISO 9001:2015, ISO 14001:2015 and OHSAS 18001:2007.563 The integration of 

command and control permit and licence conditions into a self-regulatory management 

system constitutes hybrid environmental governance for the SCO, as discussed in 

Chapter 2.  

Responsible Care® 

Responsible Care®564 as a form of pure self-regulation565 was developed for the 

chemical industry by the chemical industry566 and comprises seven management 

practice standards which are applied in the SCO. The management practice standards 

are related to (a) management commitment, (b) health and safety, (c) storage, 

distribution and transport, (d) pollution prevention and resource efficiency, (e) product 

stewardship, (f) community interaction, and (d) emergency response.  

(a) Management commitment  

The SCO observes that compliance with applicable SHE legislation will always be 

mandatory. The OME appreciates that one of its core risks is SHE legal compliance 

with statutory obligations. The SCO management is therefore committed not only to 

identifying the legislation which it is obliged to comply with but also monitoring the 

levels of SHE legal compliance in the organisation and implementing change where 

necessary. The SCO Exco is committed to managing and maintaining a legal 

compliance culture which is demonstrated by having quarterly management reviews, 

SHE Exco meetings, and senior management meetings as standard items on the SCO 

                                        
562 The compliance management system used in the SCO is based on the principles of good governance, 
proportionality, transparency and sustainability required by ISO 19600:2014 Compliance management 
systems-guidelines. 
563 Refer to paragraph 2.3.5 in Chapter 2 for a summary of these instruments. 
564 The SCO is certified in terms of the Responsible Care® management standard. 
565 Refer to paragraph 2.3.5 in Chapter 2 for a discussion. 
566 Delmas and Montiel 2008 Policy Studies Journal 67. 
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business calendar. This commitment extends throughout the SCO and includes 

contractors, as well as fixed-term and permanent employees.  

(b) Health and safety  

Commitment to this management practice standard enables the SCO to conduct its 

operations in such a way as to protect and promote the health and safety of 

employees, visitors, service providers and the public.567 The SCO provides assurance 

of this commitment to these stakeholders through its IMS aligned with the duty of 

care principle. Employees are also allowed to provide input into these management 

systems. Open communication with the relevant service providers, visitors, the public 

and government stakeholders concerning safety measures undertaken by the 

company to protect its employees with regard to their health and safety as well as the 

environment is always undertaken on big, visible digital screen and billboards along 

all the entry points and access roads in the SCO.  

(c)  Storage, distribution and transport  

The SCO stores, distributes and transports products regularly and will always seek to 

conduct these activities in a way that will minimise the probability and potentially 

severe impacts they may have on the public and the environment. Regular monitoring 

and continual improvement of the company’s business strategies with regard to the 

storage, distribution and transport of its products ensure that the requirements of this 

management standard are achieved.  

(d) Pollution prevention and resource efficiency 

The objective of this management standard is cleaner production and less waste 

through using the best available technologies together with efficient and effective 

allocation of the required resources. The SCO is dedicated to cleaner production and 

the minimisation of waste at all its production plants by reducing contaminants and 

pollutants as a priority at its plants. The protection of both the public and the 

environment is also vital in the SCO's operations which are characterised by 

                                        
567 Required in terms of sections 8 and 9 of the OHSA. 
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accountable pollution prevention and resource efficiency strategies within the 

conditions of its various EAs.  

Pollution prevention and resource efficiency during manufacturing and supply of the 

products of the SCO are paramount to responsible operations at the company. 

Sampson and Mkhize,568 for example, assert that “[t]he generators of waste have a 

duty of care569 to handle, store, transport and/or dispose of waste in an 

environmentally sound and legally compliant manner”. Also, in terms of section 16 of 

the NEM:WA holder of waste must has a general duty in respect of waste 

management. 

(e) Product stewardship  

The aim of product stewardship in the SCO is to take reasonable care of the products 

manufactured by the respective plants during each phase of such a product’s life cycle. 

This duty of care in the full-circle responsibility of waste management is referred to as 

the SCO’s “life-cycle responsibility” or “cradle-to-grave” responsibility.570 In terms of 

this responsibility, the SCO is committed to ensuring the safe and responsible use of 

chemicals at each phase of its production line, while its products are issued with due 

care to comprehensive safety data sheets (SDS) to mitigate and/or eliminate any 

possible risk to consumers of users of the products.  

(f) Community interaction  

The community within which the SCO facilities operate is an important stakeholder in 

its social licence to operate. Regular interaction with the community ensures that the 

SCO remains focused on operating responsibly in maintaining the company’s presence 

as a corporate citizen within the surrounding area. The sharing of information to all 

interested and affected parties within the host community promotes acceptance and 

trust while the SCO's Corporate Affairs department ensures that open communication 

                                        
568 Sampson and Mkhize 2018 http://www.wylie.co.za/articles/health-care-risk-waste-management-
liability/.   
569 See section 28 of the NEMA. 
570 See Sampson and Mkhize 2018 http://www.wylie.co.za/articles/health-care-risk-waste-
management-liability/.  

http://www.wylie.co.za/articles/health-care-risk-waste-management-liability/
http://www.wylie.co.za/articles/health-care-risk-waste-management-liability/
http://www.wylie.co.za/articles/health-care-risk-waste-management-liability/
http://www.wylie.co.za/articles/health-care-risk-waste-management-liability/
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channels are maintained for the sharing of relevant and useful environmental 

governance-related information. Full and informed consent could be required from the 

SCO in certain circumstances for certain business activities or the introduction of new 

product streams in the ever-evolving chemical industry prior to applying for a new 

permit or licence or before amending the existing authorisations.571 

(g) Emergency response  

The SCO has a fully operational emergency management service that provides 24/7 

fire and rescue services while on-site hospital facilities treat most of the occupational 

emergencies associated with its operations. The emergency response services are 

available to the host community, cooperating with the local and district municipality in 

support of any major hazardous incident where lives or the environment is at risk. 

Each plant within the SCO has an emergency response plan which functions primarily 

from a risk-based approach to plant operations for the protection of plant employees. 

The SCO’s overall emergency response plan is aligned with that of the local 

municipality and is frequently updated in order for both the public and the SCO 

emergency services to respond promptly and effectively. The Sasol Secunda 

Operations has been declared as a major hazardous installation (MHI) in terms of 

regulation 5 of the Major Hazardous Installation Regulations.572 In terms of this status, 

the SCO is obliged to communicate its updated emergency response plan frequently 

with the Govan Mbeki Municipality (GMM) to ensure alignment with the GMM’s overall 

emergency response plan for Secunda and the surrounding towns.  

                                        
571 The notion of “prior and informed consent” was discussed in Malibu and Others v Itereleng Bakgatla 
Mineral Resources Pty Ltd and Another [2018] ZACC 41. The court held that the rights of traditional 

communities have to protected by ensuring that such communities have a right to decide what should 

happen to the land where they have an interest. Traditional communities are offered legal protection 
by the Interim Protection of Informal Land Rights Act 31 of 1996 (IPILRA) to assume control over and 

deal with their land according to customary law and usages practised by them. Most significantly is that 
the IPILRA provides that no person may be deprived of any informal right to land without their consent. 

Also, see Masina 2018 
https://www.cliffedekkerhofmeyr.com/en/news/publications/2018/Corporate/mining-and-minerals-

alert-23-november-Community-Consent-vs-Consultation-High-Court-rules-in-favour-of-

community.html.  
572 GN R692 in GG 22506 of 30 July 2001. 

https://www.cliffedekkerhofmeyr.com/en/news/publications/2018/Corporate/mining-and-minerals-alert-23-november-Community-Consent-vs-Consultation-High-Court-rules-in-favour-of-community.html
https://www.cliffedekkerhofmeyr.com/en/news/publications/2018/Corporate/mining-and-minerals-alert-23-november-Community-Consent-vs-Consultation-High-Court-rules-in-favour-of-community.html
https://www.cliffedekkerhofmeyr.com/en/news/publications/2018/Corporate/mining-and-minerals-alert-23-november-Community-Consent-vs-Consultation-High-Court-rules-in-favour-of-community.html
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Responsible Care® in the SCO is based on the founding principles of “doing the right 

thing”, “being open and responsive to the environmental concerns of the public” by 

taking responsibility to mitigate its operational impact on the environment and take 

care of its “products from cradle to grave to cradle”.573 In achieving these principles, 

a selection of management standards in its hybrid environmental governance model 

has been implemented. One of these management standards is ISO 9001:2015 as 

discussed in the next paragraph.  

ISO 9001:2015 

The SCO is certified in terms of ISO 9001:2015. In reference to the discussion in 

Chapter 2, ISO 9001 represents the QMS of a particular company. The SCO 

manufactures different products, as discussed in paragraph 4.3 above, and the QMS 

enables the OME to assess its ability to satisfy customer needs and address regulatory 

requirements. ISO 9001:2015 supports and enables the SCO to lower operating costs 

for each of the plants manufacturing its above-mentioned products. The improvement 

of product quality from these plants ultimately results in increased levels of customer 

satisfaction towards profitability.  

The standard allows the SCO to apply a risk-based approach and manage production 

challenges proactively while business risks are mitigated in terms of the Plan-Do-

Check-Act methodology that underpins ISO 9001:2015.574 Document management is 

central to the operations standard which informs the SCO’s document governance 

strategy throughout the organisation. Moreover, the flexibility of ISO 9001:2015 at 

the same time offers the SCO an opportunity to align its business and operational 

strategy with the overall market strategy and vision of the parent company, Sasol SA 

Ltd in South Africa and abroad. The PDCA methodology of ISO 9001:2015 is similar 

to that of ISO 14001:2015575 which is discussed next. 

                                        
573 Refer to Chapter 2 for a discussion. 
574 Du Plessis and Nel “Driving compliance" 260-262. Also, refer to paragraph 2.4 in Chapter 2. 
575 See Du Plessis and Nel “Driving compliance” 260-262 as well as Gunningham and Grabosky Smart 
regulation 174 as discussed in paragraph 2.4 in Chapter 2. 
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 ISO 14001:2015 

The purpose of ISO 14001:2015576 in the SCO is to provide guidelines for an EMS to 

effectively manage legal compliance with all the conditions contained in its permits 

and licences.577 Certification is an outcome of an independent third-party certification 

body audit of the EMS. It should be noted that such external legal audits are deemed 

to be not sufficient for certification alone as the ongoing knowledge of senior 

management of the SCO on the compliance status of the company is required. The 

SCO also relies on continuous monitoring, measuring and reporting that is in line with 

the environmental legal indicators (ELIs) by its senior management enhancement of  

effective environmental performance as guided by ISO 14031:2013.578 Likewise, 

fulfilment of legal compliance579 at the SCO is part of ISO 14001:2015 certification and 

that is a significant departure from the ISO 14001:2004 standard.  

The formal implementation of ISO 14001:2015 seeks to establish an environmental 

policy suitable to the SCO's operations which includes a commitment to pollution 

prevention. Also, ISO 14001:2015 is empowering the SCO to580 

(a) simplify production planning, controlling, and monitoring of its activities to 

ensure compliance with its SHE policy;581  

(b) identify the legal and other requirements with regard to environmental aspects 

of the SCO’s production activities to control and mitigate impacts, 

consequences, precedencies, and business objectives proactively;582 

(c) establish relevant and appropriate programmes to implement its policies and 

objectives in a well-ordered manner by evaluating and achieving production 

                                        
576 The SCO is certified in terms of ISO 14001:2015. See http://www.european-

accreditation.org/publication/ea-7-04-m-rev03-may-2017-2.  
577 Permit and licences in the SCO are included in its SHE authority matrix as discussed above.  
578 See ISO 14031:2013 Environmental management. 
579 is an intended outcome of ISO 14001:2015. Ongoing knowledge of the senior management of the 
SCO on the compliance status of the OME is required to provide a status report of the entity's legal 

compliance status. See http://www.european-accreditation.org/publication/ea-7-04-m-rev03-may-
2017-2. Also, refer to paragraph 2.4.3 in Chapter 2 for a discussion. 
580 See Hillary 2004 Journal of Cleaner Production 563. 
581 The SHE Policy is a requirement in terms of section 7 of the OHSA. 
582 This standard aligns with clause 6.1.3 of ISO 45001:2018 and ISO 14001:2015. 

http://www.european-accreditation.org/publication/ea-7-04-m-rev03-may-2017-2
http://www.european-accreditation.org/publication/ea-7-04-m-rev03-may-2017-2
http://www.european-accreditation.org/publication/ea-7-04-m-rev03-may-2017-2
http://www.european-accreditation.org/publication/ea-7-04-m-rev03-may-2017-2
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targets and maintaining increased performance levels while seeking continual 

improvement opportunities; 

(d) propagate management and employee commitment to legal compliance for the 

protection of the environment in terms of clear roles and responsibilities 

highlighting SHE accountability and responsibility; 

(e) inspire environmental planning throughout the full range of the business 

activities of the SCO in each stage of the product life cycle, that is from raw 

materials, inbound logistics, storage of raw products, and manufacturing to 

product distribution; 

(f) provide the required resources, including competency training, to realise 

sustainable set production performance levels; 

(g) establish an SHE governance process regarding the appraisal and auditing of 

its EMS for opportunities of system improvement and subsequent 

environmental performance;583  

(h) establish and maintain appropriate open communication channels with relevant 

internal and external stakeholders; and 

(i) encourage its service providers, contractors and suppliers to establish their own 

EMS.584 

The EMS585 is an effective tool for permit and licence management within the 

company. All the permits and licences listed in the SHE authority matrix have different 

conditions attached to them and the company has to ensure legal compliance with 

regard to these conditions. In a study conducted by Swanepoel586 in 2011, the 

researcher sought to assess whether all conditions specified in the permits and 

licences issued for every new plant or operation in Solvents, a manufacturing plant in 

the SCO, had been successfully implemented and/or integrated into ISO 

                                        
583 See paragraph 4.5 below. 
584 See Hillary 2004 Journal of Cleaner Production 563. 
585 See paragraph 2.4 in Chapter 2. 
586 Swanepoel The assessment of the implementation of the requirements as prescribed in the record 
of decision/authorisation into Sasol Solvents. 
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14001:2004.587 Swanepoel588 concluded that such integration of licences and permits 

had indeed occurred, which confirmed the existence of hybrid self-regulation in the 

SCO.589 Swanepoel590 argues that an EMS “enable[s] organisations to identify, assess 

and manage environmental impacts throughout a development's lifecycle, improving 

overall environmental performance”. 

Similarly, a pilot study by Brent and Premraj591 confirmed that the adoption of a formal 

EMS in an organisation did indeed result in improved environmental performance in 

that manufacturing plants were clean, more environmentally responsible, and more 

efficient. Swanepoel592 confirms that the “ISO 14001 EMS is ideally suited to be used 

as a management tool to ensure that the licence and permit requirements are 

implemented and complied with” while the flexibility of the voluntary management 

system allows the development of an EMS which fits the unique business needs of the 

SCO. This assertion also confirms hybrid environmental governance within the SCO.  

All EMPrs attached to each authorisation, permit and licence issued to the SCO are 

indeed integrated into its EMS to assess and manage its legal compliance status. 

Where ISO 14001:2015 focuses on environmental governance, OHSAS 18001:2007 of 

the SCO seeks to ensure occupational health and safety compliance in its SHE 

governance strategy. The next section focuses on OHSAS 18001:2007. 

                                        
587 At the time of the study conducted by Swanepoel the company was certified in terms of ISO 

14001:2004. 
588 Swanepoel The assessment of the implementation of the requirements as prescribed in the record 
of decision/authorisation into Sasol Solvents. 
589 Jay et al 2007 Environmental Impact Assessment Review 290. In support of Swanepoel the assertion 
of Jay et al that an EIA is an anticipatory and participatory environmental management tool with its 

“specific regulatory aim of ensuring that environmental considerations are taken into account in 
decision-making” upon which a licence or permit is issued by a competent authority. 
590 Swanepoel The assessment of the implementation of the requirements as prescribed in the Record 
of Decision/Authorisation into Sasol Solvents 139. 
591 Brent and Premraj 2007 South African Journal of Industrial Engineering 21-34. 
592 Swanepoel The assessment of the implementation of the requirements as prescribed in the record 
of decision/authorisation into Sasol Solvents 157. 
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OHSAS 18001:2007 

The SCO has been certified in terms of OHSAS 18001:2007593 by the Delhi Quality 

Services South Africa (DQS).594 In accordance with the provision of section 8 of the 

OHSA, the SCO “shall provide and maintain, as far as reasonably practicable, a working 

environment that is safe and without risk to the health and safety of its employees”. 

OHSAS 18001:2007 provides a framework for the SCO to manage its occupational 

safety and health risks holistically through a simple PDCA management system. The 

SCO has until March 2021 to migrate from OHSAS 18001:2007 to the new standard 

ISO 45001:2018. The SCO was in the process of transitioning to the new standard at 

the time of the study. All these different management standards applied in the SCO 

have been incorporated into one single IMS which will be discussed next.  

The SCO Integrated Management System 

Wolfaardt595 investigated the commonalities between ISO 9001, ISO 14001, OHSAS 

18001 and the Process Safety Management System within the SCO Solvents and found 

that these different management standards could be integrated into one IMS. The 

Sasol SCO IMS includes ISO 9001:2015, ISO 14001:2015, OHSAS 18001:2007 and 

Responsible Care® as well as its product stewardship management programme.596 The 

SCO named its IMS an SHEQ system597 which is a reference to safety,598 health,599 

environment600 and quality.601 However, at the time of the study reference was made 

only to the SHE IMS system though the same management standards are included. 

                                        
593 OHSAS 18001:2007 has been replaced by ISO 45001:2018. At the time of the study, the SCO was 
migrating to ISO 45001:2018.  
594 According to DQS South Africa website, the company is an independent and competent management 

partner for companies of every size and all business sectors. The company offers objective assessments 
according to recognized norms and technical or industry-specific standards. The company, as a part of 

the worldwide DQS Group, is located in Gauteng, South Africa and handles all certification services 
concerning aspects of consumer safety. See https://www.dqs.co.za/.  
595 Wolfaardt Integration of the SASOL Solvents, Secunda SHEQ management system with corporate 
process safety management. 
596 These management systems are audited by DQS for certification in terms of ISO 19011:2018 and 

ISO 17021:2016. 
597 See Wolfaardt Integration of the SASOL Solvents, Secunda SHEQ management system with 
corporate process safety management.  
598 Includes OHSAS 18001:2007. 
599 Includes OHSAS 18001:2007. 
600 Includes ISO 14001:2015. 
601 Includes ISO 9001:2015. 

https://www.dqs.co.za/
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According to Jackson602 an effective IMS should not merely be a collection of these 

different standards, but also a planned and well-defined system where all of the 

standards work in conjunction with each other. The policies of a company also set the 

framework for the whole system. Research conducted in the chemical industry 

indicates that the integration of Responsible Care®, ISO 14001, ISO 9001 in one IMS 

“complete[s] rather than compete[s] with each other”.603 The chemical industry could 

not allow these standards to operate in isolation.604 

The SCO implemented Responsible Care® and ISO 14001 as its EMS into a single IMS 

to ensure compliance with licence and permit conditions as part of its overall SHEQ 

management system as highlighted by Wolfaardt605 and Swanepoel.606 There is 

agreement in the literature that this approach as indicated by the authors607 could be 

seen as “full integration”, meaning that all standards are combined into one common 

management standard.608 Also, Wolfaardt argues that the certification of an 

organisation to various management standards improves an “organisation's 

demonstration of legal and regulatory compliance”.609 The constituting of a single IMS 

from various standards, like the SHEQ610 management system in the SCO, as referred 

to by Wolfaardt,611 results in complete integration of a single multi-purpose IMS to 

drive legal compliance effectively.612  

                                        
602 Jackson The ISO 14001 implementation Guide 4. 
603 Delmas and Montiel 2008 Policy Studies Journal 65-93. 
604 Simon et al 2013 Total Quality Management & Business Excellence 294-309. 
605 Wolfaardt Integration of the SASOL Solvents, Secunda SHEQ management system with corporate 
process safety management 27. 
606 Swanepoel The assessment of the implementation of the requirements as prescribed in the record 
of decision/authorisation into Sasol Solvents 139.  
607 Wolfaardt Integration of the SASOL Solvents, Secunda SHEQ management system with corporate 
process safety management 27. 
608 Simon et al 2013 Total Quality Management & Business Excellence 295; Bernardo et al 2009 Journal 
of Cleaner Production 742-750. 
609 Wolfaardt Integration of the SASOL Solvents, Secunda SHEQ management system with corporate 
process safety management 25. 
610 At the time of the Wolfaardt’s study the SCO referred to the SHE IMS as SHEQ IMS, meaning safety, 

health, environment and quality. When the current study was conducted the system was known as SHE 
IMS.  
611 Wolfaardt Integration of the SASOL Solvents, Secunda SHEQ management system with corporate 
process safety management. 
612 Karapetrovic and Willbom 1998 The TQM Magazine 204-213. 
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The SCO SHE governance and the management thereof is driven through the SHE IMS 

system. The entity ensures that the execution of its SHE delivery strategy within a 

PDCA methodology is supported by the different integrated standards. Legal 

compliance in the SCO as an outcome of its SHE governance and assurance framework 

is activated by the SHE legal landscape.613 The inclusion of legal requirements in this 

landscape and the obligation of the SCO to provide assurance offers the opportunity 

for the business to join the state in a hybrid environmental governance614 arrangement 

through a public–private partnership with the application of "new" governance tools 

using an IMS to ensure and demonstrate compliance.615 Some of the regulatory 

requirements within the SCO’s SHE legal landscape call for co-management 

opportunities with community stakeholders in its quest for compliance.  

The SCO is no longer the single actor in its SHE governance framework as is the state 

in its pursuance of environmental protection through command and control. Pure self-

regulation as discussed in Chapter 2 in the SCO context is not a viable option because 

the company’s approach to legal compliance is driven by co-management or mandated 

self-regulation in a public-private partnership relationship with interested and affected 

actors as illustrated in Figure 5.4.1 above. Risk-based compliance with legal and other 

requirements transpires through the integration of management standards with permit 

and licence conditions in an IMS. Integrated SHE reporting, governance, monitoring 

and auditing in terms of the One Sasol SHE Excellence model underscores this 

approach. SHE governance in the SCO from the SHE legal landscape culminates in 

SHE legal audits to provide assurance through legal compliance, which is discussed in 

the next section.  

The company’s SHE governance strategy is also influenced by interest and pressure 

from different community stakeholders as illustrated by Misiūnė and discussed in 

Chapter 2. As in the illustration in Figure 2.3.1 (paragraph 2.3.2), the SCO's operations 

are also affected by factors relevant to the external, macro- and internal environment 

that has to be managed collaboratively to balance competing interests of all 

                                        
613 Refer to paragraph 4.4.1. 
614 See paragraph 2.4 in Chapter 2. 
615 Refer to paragraph 2.4 in Chapter 2. 
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stakeholders.616 Likewise, clause 4.1 of ISO 14001:2015 and ISO 45001:2018 provides 

that the SCO should have an understanding of its organiastional context within the 

fence line communities where it conducts its activities.  

SHE legal compliance within the company is very much an outcome of an effective 

and efficient collaboration with community stakeholders and engagement with the 

government as illustrated in Figure 2.4.1 above that aligns with the theoretical 

framework described by Misiūnė in paragraph 2.3.2 in Chapter 2. Furthermore, SHE 

governance in the SCO from a self-regulatory perspective illustrates its complex 

interconnections between the different plants indicated in Figure 2.3.2. The conceptual 

framework for self-regulation illustrated by Ramanathan et al in Figure 2.3.2 

(paragraph 2.3.2) highlights the complex nature of private self-regulation which 

ultimately results in organisational sustainability which is comparable with the self-

regulatory approach at the SCO. The SHE governance strategy adopted in the SCO 

recognises the oversight role of the government as well as the influence of different 

community stakeholders with regard to its operations, and various co-management 

and public–private partnership arrangements as illustrated by Lemos and Agrawal (see 

Chapter 2).617 These regulatory and social partners engage with the company as civil 

regulators on many matters in its SHE governance strategy as active participants in 

its quest to ensure environmental compliance in a sustainable manner.  

5.5 Legal compliance audits in the SCO 

Figure 5.4.1 also indicates that SHE legal audits are very much part of the governance 

strategy of the SCO. In line with the literature discussed in Chapter 2, the SCO 

undertakes compliance assessments through two types of audits, namely internal618 

and independent/external legal compliance audits, with a view to obtaining 

certification for its adopted self-regulatory management standards as discussed 

                                        
616 Stakeholder engagement and the management of all interlinked relations between various 

stakeholders are managed by the SCO’s Corporate Affairs department.  
617 See paragraph 2.4.1 of Chapter 2. 
618 These internal audits are conducted by the auditors of Sasol SA Ltd. 
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above,619 as well as compliance audits to verify the status of its legal compliance with 

authorisations, permit and licence conditions.620  

The objective for certification audits in the SCO is to verify conformance to the 

requirements of the standards so as to obtain certification. The criteria to achieve this 

objectives include the following: 

(a) Evaluation of the performance of the management system over the period of 

certification;  

(b) Review of previous audit reports;  

(c) Review of the effectiveness of mitigating measures from the previous audit; 

(d) Assessment of the effectiveness of the company's management system with 

regard to all adopted standards; 

(e) Evaluation of demonstrated management commitment for the maintenance of 

efficiency and the improvement of the management system;  

(f) Appraisal of realisation of the entity’s SHE policy and objective;  

(g) Requirements with regard to customer specifications; and  

(h) Assessment of the effectiveness of legal compliance. 

Legal compliance audits621 could vary in terms of the depth and complexity thereof or 

as per the internal audit programme required by clause 9.2 of ISO 14001:2015, ISO 

9001:2015 and ISO 45001:2018 respectively. It is determined by the conditions 

contained in the authorisation, permit or licence. The EIA Regulations, 2014 as 

amended requires that legal audits are performed internally on an annual basis as well 

as externally on a two- or three-yearly cycle in terms of the relevant internal business 

process and procedures. AELs and water use licences (WULs) require legal compliance 

audits as prescribed by legislation to which the SCO has to adhere.622 Root cause 

analysis performed in terms of audit reports623 results in corrective action plans and 

                                        
619 External audits are conducted by independent audit firms like DQS South Africa. 
620 See Chapter 3 discussion. 
621 The auditing process may be guided by the principles of ISO 19011:2018 Guidelines for auditing 
management systems to ensure the integrity of the audit as well as the competence of the auditor. 
622 See paragraphs 2.4 and 3.4 in Chapters 2 and 3 for a discussion. 
623 The audit results are is also discussed at the annual management review meeting with the SCO 
Exco.  
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they are monitored through the corrective or preventive logbook procedure. Trending 

reports compiled from audit findings assist the SCO in preventing similar occurrences. 

This approach contributes to future continual improvement in its business and 

operations.  

5.6 Conclusion 

The case study in this chapter provided an overview of the petrochemical industry in 

South Africa with a focus on Sasol SA Ltd.624 The SCO, a division of Sasol SA Ltd, was 

used as a case study to illustrate regulated self-regulation within its SHE governance 

framework. SHE governance in the SCO highlights hybrid environmental governance, 

a combination of command and control and self-regulation to reach the objectives of 

environmental protection as envisioned in section 24 of the Constitution. This chapter 

focused on the implementation of SHE governance that is supported by a single SHE 

IMS where the application of self-regulatory voluntary and sector-based instruments625 

offers a basis for hybrid environmental governance in contemplating assurance to 

permit and licence conditions of the SCO.  

The case study provides a unique and practical way to illustrate that although 

Responsible Care® is perceived to be a pure self-regulation governance tool developed 

for the petrochemical industry, it is complemented by an SHE IMS. It is supported by 

different cooperating ISO standards to monitor legal compliance in the organisation.626 

In addition, the integration of permits and licence conditions, such as the EMPr, 

AQAMP, WMP and the BDMP, with the management standards into the SHE IMS of 

the SCO indicates that command and control regulation on the one hand and self-

regulation on the other could become a workable solution for hybrid environmental 

governance in achieving SHE legal compliance. This regulatory approach assists the 

petrochemical industry in governing its own behaviour towards environmental 

protection with government oversight. Notwithstanding the objectives of SHE 

governance in the SCO, as illustrated in Figure 5.4.1 above, in particular, where the 

petrochemical sector, in general, would have a voluntary organisation or sector-based 

                                        
624 See paragraph 1.2 in Chapter 1. 
625 Refer to section 23A of the NEMA as discussed in paragraph 4.3 of Chapter 4. 
626 Pure self-regulation in the petrochemical industry is not feasible as discussed in paragraph 2.3.1 in 
Chapter 2. 
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instruments contemplated in section 23A of the NEMA, such regulatory tools would 

still be regarded as hybrid environmental governance. 

This case study illustrates that hybrid environmental governance is possible through 

mandated self-regulation in combination with the outcomes of internal and external 

legal audits to provide regulatory assurance on a risk-based approach. Risk-based SHE 

governance and assurance in the SCO, as demonstrated in Figure 5.4.1 above, indicate 

how SHE governance in the SCO is activated through partnerships between different 

stakeholders to accomplish the objectives of environmental protection contemplating 

legal compliance. SHE governance in the OME occurs within a risk-based assurance 

framework emanating in a legal compliance programme, appropriate risk identification 

and assessment, risk monitoring, and risk mitigation.  

Proactive SHE legal compliance is the intended objective of SHE governance within 

the SCO. This objective is triggered by the company’s SHE legal landscape using other 

measures as governance tools627 through hybrid environmental governance. The use 

of various environmental management and governance instruments628 provides the 

regulatory mechanisms for the integration into the company’s SHE governance and 

assurance framework.  

The literature discussed in Chapter 2 indicates that the idea of hybrid environmental 

governance through hybrid arrangements underscores the self-regulated approach to 

environmental governance as indicated in the SCO’s SHE governance and assurance 

framework.629 The versatility and flexibility of this framework that is a unique feature 

of self-regulation630 is emphasised with the migration of the SCO from OHSAS 

18001:2007 to ISO 45001:2018 at the time of the study. The integration of permit 

and licence conditions into the ISO 14001 standard631 and the commonalities between 

                                        
627 Refer to the SHE legal alert, SHE legal forum, legal appointment framework, SHE authority matrix, 
management standards, the IMS as well as legal compliance audits as discussed. 
628 See a summary of environmental governance tools in Table 2.4.1 of Chapter 2. 
629 Refer to Figure 5.4.1.  
630 Refer to paragraph 2.3 of Chapter 2. 
631 Swanepoel The assessment of the implementation of the requirements as prescribed in the record 
of decision/authorisation into Sasol Solvents. 
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existing management standards and the putting into practice of new standards632 

allow the SCO to adapt its self-regulatory governance strategy to suit business needs 

in a cost-effective manner with the least interference in operations and profitability. 

Mandated self-regulation with continuing government oversight in an enabled setting 

and sustained by interaction with different stakeholders through mutually beneficial 

partnerships could perform well in the petrochemical industry.633  

 

  

                                        
632 Wolfaardt Integration of the SASOL Solvents, Secunda SHEQ management system with corporate 
process safety management. 
633 See paragraphs 2.4 and 3.4 in Chapters 2 and 3 respectively for a discussion. 
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Chapter 6  

Conclusion and recommendations  

 

The research question this study sought to answer was: How could self-regulation 

contribute to achieving environmental legal compliance from a governance perspective 

within the petrochemical company in South Africa? In pursuance of the research 

question, the aim of this study was to explore how self-regulation as an environmental 

governance tool to accomplish environmental legal compliance in the petrochemical 

industry in from the basis of governance. Three broad objectives to support the main 

aim has been identified.634 The aim of the study was approached from the premise 

that the petrochemical industry has a compliance obligation as per ISO 14001:2015 

to reasonable legislative and other requirements contemplated by section 24 of the 

Constitution.635  In answering the research question this dissertation was divided into 

5 chapters where Chapter 2, 3 and 4 covered the three broad objectives of the overall 

aim of the study.636 Chapter 5 presented a case study of the SCO where self-regulation 

through hybrid environmental governance for its operations was implemented. 

6.1 Conclusions 

The importance of self-regulation as an element of new environmental governance for 

the purposes of achieving compliance within the petrochemical sector in the legal 

framework provided by section 24 of the Constitution and section 23A of the NEMA 

was explored as stated in the aim of the study in Chapter 1. The three broad 

objectives637 identified in this study to support the aim as discussed in Chapters 2,3 

and 4 will be concluded below:  

6.1.1 Objective one: Self-regulation and hybrid environmental governance 

The first objective was discussed in Chapter 2 and  sought to clarify three sub-

elements.638 Firstly, the concepts of what is meant by regulation, governance and 

                                        
634 See paragraph 1.2 of Chapter 1. 
635 Refer to paragraph 1.2 of Chapter 1. 
636 Refer to paragraph 1.2 of Chapter 1. 
637 See paragraph 1.2 in Chapter 1. 
638 Paragraph 2.2 of Chapter 2. 
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environmental governance639 from the perspective of government regulation,640 

government vis-à-vis governance641 and environmental governance was clarified.642 

In exploring these concepts the discussion found that regulation and governance to 

be different, yet related. Government regulation seems to suggest a command and 

control regime with regard to environmental management that is normally associated 

with state power, while governance could denote taking a flexible and collaborative 

approach to environmental protection by including different surrogate regulators. 

Other actors, like NGOs, private firms, associations and society could engage in a 

public–private relationship to create environmental governance where resources and 

expertise could be shared through a distribution of state power in the context of 

environmental management.643 This self-regulatory regime has been broadly explored 

by many scholars as discussed in Chapter 2 as a measure to ensure environmental 

protection.  

The study indicates that command and control regulation where the state governs the 

behaviour of the regulated community in a strict hierarchical structure appears to allow 

for an approach where the state is no longer regarded as the only or most important 

decision-maker in environmental management matters.644 Regulation and 

environmental governance presupposes two views to address environmental 

challenges, that is government regulation vis-à-vis environmental governance.645 

There seems to be a shift from government regulation to environmental governance. 

Environmental governance takes a wider approach to include sustainable development 

and speaks to the principles in IEM.646  

The case study of Sasol SA Ltd, as discussed in Chapter 5, indicates that environmental 

governance takes on a hybrid approach towards legal compliance. The SHE 

governance strategy of the SCO has self-regulation as its basis while engaging with 

                                        
639 Paragraph 2.2 of Chapter 2. 
640 Paragraph 2.2.1 of Chapter 2. 
641 Paragraph 2.2.2 of Chapter 2. 
642 As discussed in paragraph 2.2.3 in Chapter 2. 
643 See paragraph 2.2 in Chapter 2. 
644 See paragraph 2.2 in Chapter 2. 
645 See paragraph 2.2.2 in Chapter 2. 
646 See paragraph 2.2.3 in Chapter 2. 
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government and collaborating with community stakeholders to achieve legal 

compliance though various hybrid arrangements in terms of its many authorisations, 

permits, licences, EMPr, AQMPs, pollution prevention plans (PPPs), and WML, amongst 

others.647  

Secondly, the concept of self-regulation648 with reference to its theoretical 

framework,649 drivers,650 limitations651 and instruments.652 Self-regulation suggests a 

regulatory regime where organisations regulate their own behaviour. The literature 

indicates that the concept of self-regulation is not easily defined; however, in the 

context of this study it was necessary to explore the concept. It was submitted that 

self-regulation is manifested in three different approaches of which two could be 

inferred to be a form of hybrid governance. The three different modes are (a) 

voluntary or total self-regulation, (b) mandatory partial self-regulation or (c) mandated 

self-regulation.653 Total self-regulation or “pure” self-regulation is indicated as not a 

viable option in the petrochemical industry while mandated self-regulation is 

suggested as a workable solution in a hybrid approach to environmental governance 

to obtain legal compliance. 

A theoretical framework for self-regulation seems to suggest that institutional theory 

could be a foundational construct for the adoption of self-regulation in the 

petrochemical industry but does not entirely reveal the complex nature of 

environmental regulation.654 A comprehensive theoretical view is required to analyse 

the complexity of environmental regulation which could include, amongst others, (a) 

information theory, (b) stakeholder theory and (c) social network theory.655 The 

complexity of environmental self-regulation is further enhanced by its adoption in a 

multifaceted petrochemical entity like Sasol SA Ltd.656 The theoretical framework 

                                        
647 Refer to paragraph 2.4 in Chapter 2 and 5.4 in Chapter 5. 
648 Paragraph 2.3.1 of Chapter 2. 
649 Paragraph 2.3.2 of Chapter 2. 
650 Paragraph 2.3.3 of Chapter 2. 
651 Paragraph 2.3.4 of Chapter 2. 
652 Paragraph 2.3.5 of Chapter 2. 
653 See paragraph 2.2.1 in Chapter 2. 
654 See paragraph 2.3.1 in Chapter 2. 
655 See paragraph 2.3.1 in Chapter 2. 
656 Refer to paragraph 4.4 in Chapter 4. 
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submitted in this study provides strategic input in the legal compliance, governance 

and assurance framework of the SCO that underpins its SHE governance strategy.657  

It was submitted that both command and control and self-regulation are hampered 

by limitations and could be inadequate to ensure legal compliance in complex 

organisations.658 There are also drivers towards self-regulation that cannot be 

ignored.659 It is suggested that these drivers motivated Sasol SA Ltd to introduce self-

regulatory measures in a sustainable manner across its operations in South Africa. In 

terms of Sasol SA Ltd's One SHE Excellence approach, self-regulation was embraced 

to give effect to its quest for environmental protection to do away with the challenges 

of environmental protection represented by a command and control regime. Hybrid 

environmental governance through a voluntary organisation or sector-based 

instruments660 was embraced by the company as a workable solution.  

The instruments for self-regulation adopted in Sasol SA Ltd are ISO 9001:2015, ISO 

14001:2015 and Responsible Care®. OHSAS 18001:2007 is also one of the company’s 

management standards focussing on occupational health and safety. However, at the 

time of the study the SCO was in the process of transitioning to the new ISO 

45001:2018 that replaces ISO 18001.661 Responsible Care® and in particular ISO 

14001:2015 are the company’s EMS which allows for the incorporation of 

authorisations in its IMS. Internal and external compliance audits furthermore assist 

organisations to verify the levels of its legal compliance with the conditions attached 

to these authorisations while maintaining the SCO's ISO-certification to its adopted 

management standards.  

Thirdly, hybrid environmental governance,662 focussing on forms663 and instruments664 

that could contribute to hybrid environmental governance in the petrochemical 

industry was discussed. The study indicated that the purpose of hybrid environmental 

                                        
657 Refer to paragraph 4.4 in Chapter 4. 
658 See paragraphs 2.2.1 and 2.3.4 in Chapter 2. 
659 See paragraph 2.3.3 in Chapter 2 
660 As discussed in Chapter2, 4 and 5. 
661 Paragraph 5.4.2 in Chapter 5.  
662 Paragraph 2.4 in Chapter 2. 
663 Paragraph 2.4.1 in Chapter 2. 
664 Paragraph 2.4.2 in Chapter 2. 
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governance is to achieve legal compliance in the industry through cooperative public–

private partnerships between the state, society, NGOs and business.665 The statutory 

provisions of section 23A in the NEMA666 provided insight into the application of hybrid 

environmental governance as a complementary instrument to command and control 

regulation. It was submitted that hybrid environmental governance is a form of self-

regulation with government oversight between different actors in order to achieve the 

objectives of environmental protection in a sustainable, decentralised and 

collaborative manner.667 The option of hybrid environmental governance in a rapidly 

changing petrochemical sector as an appropriate governance approach was argued 

from the perspective that the state is no longer the only decision-maker in 

environmental matters. The contribution of the petrochemical industry as a civil 

regulator should be considered.  

It was also submitted that EAs, permits and licences that are issued to the industry by 

the relevant competent authority to conduct a listed activity in its product portfolio 

provide the ideal opportunity to include enforceable self-regulatory conditions in, for 

example, its EA, AEL or IWUL.668 Likewise, it was submitted that the associated EMPr  

of such an organisation which has given rise to various mandatory PPPs could include 

options for collaborative environmental governance in different hybrid arrangements 

between stakeholders.669 Similarly, it was contended that the conditions attached to 

authorisations, permits and licences in an organisation should be incorporated into its 

EMS.670 It was argued that the EMS, for example in Sasol SA Ltd, could be integrated 

into a single IMS to provide for separate management systems, like QMS,671 EMS,672 

OHSMS673 and Responsible Care®674 with demonstrable legal compliance as a possible 

outcome.  

                                        
665 See paragraphs 2.4, 4.4 and 5.4 in Chapters 2, 4 and 5 respectively.  
666 Refer to paragraph 4.3.2 of Chapter 4. 
667 See paragraphs 2.4 in Chapter 2. 
668 See the reference on CoAL in paragraph 2.3.1 of Chapter 2 as well as paragraphs 3.4 and 4.4 in 

Chapters 3 and 5. 
669 Paragraphs 2.4, 4.4 and 5.4 in Chapters 2, 4 and 5 respectively. 
670 Paragraph 5.4.2 in Chapter 5. 
671 Includes ISO 9001:2015 as discussed in paragraphs 2.3 and 5.4.2.  
672 Includes ISO 14001:2015 as discussed in paragraphs 2.3 and 5.4.2. 
673 Include OHSAS 18001:2007 and ISO 45001:2018 as discussed in paragraphs 2.3 and 5.4.2 
674 As discussed in paragraphs 2.3 and 5.4.2. 
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The study examined different hybrid environmental governance instruments included 

in the IMS of the SCO to demonstrate a synergy between implemented self-regulatory 

instruments and those commonly used by the state in command and control 

regulation.675 The interface between self-regulation and command and control in the 

governance strategy of the SCO provides insight into hybrid environmental governance 

within the petrochemical sector. In addition, the SCO implemented an IMS as the 

platform for its SHE governance strategy. Commitment from its Exco, management, a 

robust IMS, legal and enablement support, specialist personnel in its SHE GARR team, 

as well as the different elements that make up its governance and assurance 

framework, all work together to verify compliance with legal and other requirements 

contained in its legal landscape.676  

6.1.2 Objective two: Environmental compliance through legal audits 

Chapter 3677 focused on environmental legal compliance audits. The research question 

of the study includes elements that relate to governance, assurance and risk 

management. It was submitted that a suitable governance tool could be a compliance 

audit as a checking mechanism towards achieving environmental legal compliance in 

a risk-based methodology. It is argued in the study that legal compliance audits could 

be categorised as (a) those audits regarded as a command and control instrument 

and (b) compliance audits conducted by the industry itself.678 It was also submitted 

that compliance audits are prescribed in amongst others, the NEMA, the NEM:PAA, 

the NEM:ICMA, the EIA Regulations, 2014 as amended,679 the MPRDA680 and the 

NEM:WA.681 The government could also request the industry to conduct an audit 

against the conditions of its EAs, permits and licences. Similarly, it was submitted that 

organisations could voluntarily conduct certification audits against their adopted 

                                        
675 The typical command and control regulatory tools used by the State in environmental management 
are authorisations, permits and licences as listed in Table 2.4.1 in paragraph 2.4.2 in Chapter 2.  
676 See paragraph 4.4.1 in Chapter 4. 
677 Also see paragraphs 4.5 and 5.5 in Chapter 4 and 5 respectively. 
678 Chapter 3 as well as paragraphs and 4.5 and 5.5 in Chapter 4 and 5 respectively. 
679 Regulation 34 of the EIA Regulations, 2014 as amended provides that environmental compliance 
audits have to be conducted against the conditions of all EAs issued to an organisation. EMPrs must be 

included in the audit scope. 
680 Section 10 of the MPRDA refers to a performance assessment in respect of an audit. 
681 See Norms and Standards for the Storage of Waste GN R926 in GG 37088 of 29 November 2013. 

The Norms and Standards provide for the frequency of auditing, the content as well as the submission 
of the audit reports to the regulator. 
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management standards to measure their level of legal compliance.682 Organisations 

can determine the effectiveness of self-regulation via internal audits, monitoring and 

measuring, inspections and management reviews.683 

It is further reasoned in the study that the level of legal compliance in the SCO from 

a governance perspective could be assessed through voluntary and mandatory legal 

compliance audits.684 Legal compliance audits as per the two categories identified in 

this study are one of the hybrid environmental governance tools in the environmental 

governance strategy of the SCO.685 In order to uphold its certifications for its adopted 

management standards, which is the core component of its self-regulatory regime, 

external certifications audits are compulsory for all the operations of Sasol SA Ltd of 

which the SCO is a division. Also, the SCO as a holder of various EAs is required to 

conduct independent external third-party environmental legal compliance audits to 

verify fulfilment to its EMPrs and all conditions included in its EAs as required by 

regulation 34 of the EIA Regulations, 2014 as amended. Amendments to the EAs and 

EMPrs of the SCO are also only considered and requests thereto submitted to the 

relevant competent authority on the basis of an external legal compliance audit in 

terms of regulation 35 of the EIA Regulations, 2014 as amended.686  

6.1.3 Objective three: A legal framework for self-regulation 

The focus of Chapter 4 addressed objective three of the main aim to provide insight 

into the South African legal framework for self-regulation.687 It is submitted in the 

study that environmental legal compliance could be achieved through reasonable 

legislative and other measures contemplated in section 24(b) of the Constitution. Self-

regulation was arguably one of the approaches to environmental management 

contained in the Green Paper.688 However, the idea did not materialise in the White 

Paper and was also omitted in the initial NEMA to provide for integrated and 

sustainable development. The inclusion of “other measures” in section 24(b) of the 

                                        
682 Chapter 3. 
683 Own experience in the petrochemical industry. 
684 As discussed in Chapter 3. Also, see paragraphs 4.5 and 5.5.  
685 Paragraph 5.5 of Chapter 5. 
686 Paragraph 5.5 of Chapter 5. 
687 See Chapter 4. 
688 As discussed in paragraph 4.3 of Chapter 4.  
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Constitution provided a starting point to reflect on a wider philosophy and practice of 

self-regulation in lieu of an ordinary legal compliance approach to environmental 

protection as was argued in Grootboom. It was observed that compliance is not likely 

to be achieved by legislative measures alone.689  

It was contended in the study that other measures are to be considered which would 

perpetually support legislative measures to achieve the objective of section 24 of the 

Constitution. It is submitted that the amendment of the NEMA to include section 23A 

was specifically to provide for such other measures. The publication by the Minister of 

Environmental Affairs690 was also observed at the time of the study of what could 

arguably be referred to as ‘other measures’ in terms of section 24(2)(c) of the NEMA 

to provide guidance on the procedure the industry must follow for the adoption of 

spatial tools or environmental management instruments.691  

The environmental governance strategy of the SCO is activated by a legal landscape 

unique to the business activities of the entity. In terms of the requirements of clause 

6.1.3 of ISO 45001:2018 and ISO 14001:2015, the legal registers of each of the nine 

business units in the SCO a determination was done of legal requirements and other 

requirements692 applicable to the business. These requirements are frequently 

updated. Also, in terms of multiple clauses in ISO 14001:2015, the management of 

the SCO made a commitment to manage and ensure legal compliance with its 

applicable legal and other requirements.693 The adoption of Responsible Care® as a 

voluntary sector-based self-regulatory instrument in Sasol SA Ltd contemplated by 

section 23A(1)(a) of the NEMA is a testimony to the commitment of the entity to 

ensure sustainable legal compliance.694  

                                        
689 Idem 4.2 of this study. 
690 Now called the Minister of Environment, Forestry and Fisheries. 
691 Idem 3.3.2 of this study. 
692 The other requirements in SCO includes as a minimum: EAs, RODs, permits, licences, exemptions, 

certifications, registrations, agreements with the local government, and directives. 
693 Paragraphs 2.4., 4.4 and 5.4 in Chapters 2, 3 and 4 respectively. 
694 Idem 4.3.2 of this study. 
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6.1.4 Case study: Self-regulation in the petrochemical industry  

The case study in this research to give effect to the overall aim and the three broad 

objectives was focused on the SCO, a division of Sasol SA Ltd.695 It was illustrated that 

hybrid environmental governance was practised in the SCO in its SHE legal governance 

and assurance framework.696 Chapter 4 provides examples of self-regulatory or sector-

based instruments implemented within the SCO to satisfy the provisions of sections 

23A(1)-(3) of the NEMA. These instruments assist the SCO in reaching the objective 

of environmental protection from a self-regulatory perspective in collaboration with 

state-led command and control regulation.  

The study indicates that environmental governance at the SCO recognised the 

significance of the influences from different actors in its public–private partnerships 

from a co-regulatory perspective in achieving SHE legal compliance. The objectives of 

environmental protection were achieved with the application of the appropriate 

management systems. The integration of command and control instruments into these 

management systems by continuous collaboration with the local community and 

engagement with the regulators ensures a meaningful and purpose-driven approach 

in the SCO that has yielded the intended compliance outcomes to legal and other 

requirements.697 Furthermore, it was shown that the SCO continues to uphold its ISO 

certification for its implemented standards through internal and external compliance 

audits. The study further indicates that the Sasol One SHE Excellence approach 

warranted consistency with regard to legal compliance from a governance perspective 

throughout its operations in South Africa. This practice could possibly be generalised 

or transferred to other petrochemical industries in South Africa. 

6.2 Recommendations 

This section will focus on the identification of any gaps with regard to self-regulation 

within the petrochemical industry and make recommendations for Sasol SA Ltd698 as 

well as legal recommendations for the petrochemical industry in South Africa in 

                                        
695 See Chapter 5. 
696 As discussed in Chapter 5. See Figure 5.4.1 in paragraph 5.4 of Chapter 5. 
697 Required by ISO 14001:2015 and ISO 45001:2018. 
698 See paragraph 6.2.1. 
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general.699  This study provides for distinctive significance, perspectives and relevance 

to the petrochemical industry, academia (legal) and the regulator. The existing 

published research suggests that environmental regulation could take the approach of 

either inflexible command and control from the government regulation or flexible self-

regulation by civil regulators.700 There is no fixed definition of self-regulation and it 

can be observed on a spectrum ranging from a detailed government command and 

control regulation to pure self-regulation.701 Similarly, the definition of environmental 

governance implies self-regulation and hybrid governance but does not specifically 

provide for these regulatory approaches. It is my recommendation that the definition 

of environmental governance be amended to specifically include self-governance in 

the light of hybrid environmental governance contemplated in section 23A of the 

NEMA.  

The literature, however, seems to point towards a regulatory band with pure self-

regulation on the one end and command and control on the other. Hybrid 

environmental governance as indicated seeks to find itself in different points on this 

spectrum between the two regimes. The uncertainty to pinpoint hybrid environmental 

governance as an exact science also occurs in legislation where the concept is neither 

defined nor specifically referred to except for the inference that could be drawn from 

sections 23A of the NEMA and to give effect to the provisions of section 24(b) of the 

Constitution. 

Nevertheless, the SCO, a division of Sasol SA Ltd has implemented the idea of self-

regulation and the implementation of hybrid environmental governance has been 

embraced in the organisation. While the concept is not yet completely clear from a 

legislative perspective and the petrochemical sector is not sure how and whether self-

regulation occurs in other industries since Responsible Care® was developed for the 

chemical industry by the chemical industry, it could be submitted that environmental 

legal compliance is possible through hybrid governance. The recommendations can be 

                                        
699 See paragraph 6.2.2. 
700 Paragraph 2.3.1 of Chapter 2. 
701 Gunningham and Rees 1997 Law and Policy 363-414. 
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divided into Sasol SA Ltd specific recommendations and legal recommendations as 

discussed below. 

6.2.1 Sasol SA Ltd recommendations  

Based on the current study, it is recommended that for self-regulation through hybrid 

environmental governance to improve within Sasol SA Ltd in its contribution to 

achieving legal compliance at its operations it: 

 May accept that achieving compliance can be challenging, expensive and requires 

competent staff: 

In the context of Sasol SA Ltd, the SHE GARR teams responsible for legal 

compliance consist of highly qualified and a competent cohort of specialists in 

various fields of compliance and regulatory governance as well as legal support. 

The development of effective compliance and a governance culture within any 

industry takes years and a concerted effort of continual improvement to arrive at 

a point where the uptake for compliance is institutionalised. Sasol SA Ltd 

implemented its One SHE Excellence approach to enable the organisation to 

manage its SHE risks effectively to ensure sustainable business performance 

results while retaining its licence to operate. As a global company with a significant 

footprint, Sasol SA Ltd's approach to proactive compliance following a risk-based 

approach is best achieved with its SHE governance strategy applying hybrid 

governance instruments. 

Self-regulation in the industry is a specialised undertaking and it is recommended 

that an organisation shall understand its regulatory context to receive the 

maximum benefit from its self-regulatory undertakings. It is recommended that 

the company calls for appropriate competent and skilled employees who should be 

able to comprehend the difficulty and complexity of applying its own rules and 

standards in collaboration with government oversight. By embracing the idea of 

self-regulation in the SCO amidst its ambiguity, it is suggested that Sasol SA Ltd, 

in my view, may consider: 
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(a) continually reviewing its own internal standard operating procedures in regard 

to environmental governance and subsequent continual improvement; 

(b) adopting the relevant management standards taking cognisance of its 

operational activities in terms of section 23A of the NEMA; and 

(c) determining its applicable reasonable legislative and other measures to 

strengthen the entity's compliance culture. 

Financial costing of compliance always competes with production costs. A balanced 

view from a committed and supportive executive and senior management is 

required to ensure an efficient self-governance regime within an approved cost-

containment strategy. A corporate conscience towards compliance could initiate 

and encourage a proactive compliance culture in the organisation. It is suggested 

that the organisation should adopt a self-regulatory environmental governance 

framework that is to be supported by a committed management structure, 

devoted, skilled and experienced employees who would respond to legislative 

demands and/or requirements with the required resources, training and 

appropriate interventions to objectively demonstrate sustained and proactive legal 

compliance. 

 May consider a more streamlined approach during the design phase of its self-

regulatory governance strategy to make better decisions: 

The design of a voluntary sector-based instrument for Sasol SA Ltd in terms of 

section 23A(2) of the NEMA for consideration and approval by the Minister should 

adhere to specific requirements. It should, amongst other things: 

(a) integrate environmental considerations into decision-making relevant to the 

needs of all affected and interested parties and community stakeholders where 

it operates;  

(b) provide for the implementation of environmental best practice by comparing 

similar industries, both local and international;  

(c) promote the progressive adoption of environmentally sound technology in its 

operations which could have a significant cost implication and may deter the 
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entity in the short term. However, the literature seems to suggest that the long-

term benefits of self-regulation outweigh the short-term expenses; or 

(d) promote sustainable energy and resource (feedstock) consumption and 

production output, including, where appropriate, eco-endorsement or labelling 

of its products and processes, having regard for the environmental impacts of 

a certain product which in some instances cause irreversible environmental 

damage and also by actively managing the organisation's carbon footprint. 

 

Additionally, compliance management software system designers in the company 

should be mindful that the IMS and telecommunication systems available in the 

organisation to provide a platform for self-regulation may not be able to share data 

sets between the different platforms within manufacturing plants or sections of the 

company as large and complex as Sasol SA Ltd. Different software programs are 

sometimes used for the diverse self-regulatory interventions which may not be 

compatible and practical in an operational environment where the focus is on 

operations and manufacturing. It is also noted that the use of different software 

platforms for compliance is costly. The ideal legal register and compliance 

management system in my view should be able to: 

 

(a) provide access to the most recent and therefore all legislative and other 

measures applicable to all OMEs in Sasol SA Ltd to measure, monitor and 

maintain legal compliance objectively and in a sustainable manner;  

(b) include legislative measures per OME in reference to: national law, 

incorporated SANS codes, international treaties, provincial law and 

proclamations, local by-laws, amongst other things; 

(c) include other measures per OME in reference to permits, licences and 

authorisations, directives, exemptions, concessions, registrations, agreements, 

court precedents, compliance notices and government orders, industry 

standards and codes, Responsible Care®, ISO 9001, ISO 14001 and ISO 

45001 standards, product stewardship and process safety management 

standards, policies, codes of practice as well as identified OME SHE minimum 

requirements; 
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(d) provide an indication of relevancy of the compliance obligations to the OME as 

required by clause 6.1.3 of ISO 14001:2015;  

(e) facilitate a shared understanding of the OME business requirements in its 

specific legislative context underlined by its legal register; 

(f) provide an overview of future legislative development to align OME business 

process as early as possible to ensure smooth transition of operational 

processes to newly promulgated legal requirements; 

(g) draw compliance reports for each OME and/or business unit against its 

applicable legal register in a format that could be integrated in Exco reports;  

(h) send compliance actions to relevant accountable and responsible senior 

management to monitor and ensure sustained compliance with legal and other 

requirements as well as licence and permit conditions; 

(i) prompt the relevant control owner when a particular compliance action is due 

as well as submission of new applications and/or renewal of current permits 

and licences to the correct regulatory agency to reduce lead time for 

authorisation approvals;  

(j) allow exporting compliance actions into a spreadsheet format for easy updating 

of compliance status and re-uploading new status into the legal register; 

(k) enable uploading of documentary evidence to close compliance breaches; 

(l) support root cause analysis interventions for the monitoring and investigation 

of non-compliances and the application of the appropriate mitigation measures; 

and 

(m)provide the required data analysis with predictive capability to ensure early 

detection of possible future compliance breaches, thus ensuring a proactive 

approach to compliance for easy monitoring and subsequent preventive 

strategies to mitigate possible breaches.  

  

Furthermore, the correct completion of compliance checklists to maintain 

management systems and the uploading of compliance supporting documentation 

could encroach on valuable production time. However, the digitisation of 

compliance monitoring is proposed. Management may need to take valuable time 

from production schedules to collate information and data to guarantee compliance 

integrity. The integrity of data sets and their inability to integrate across factory 
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sections and information management platforms sometimes place the reliability of 

assurance reporting at risk, resulting in a false sense of the truth. Correct 

information extracting from such data sets to determine certain trending patterns, 

predict future compliance outcomes and identify non-compliances could become 

ambiguous because of unreliable data. 

 

 May focus on details to address confusing, complex and poorly prepared EMPrs, 

policies and procedures contradicting legal requirements from overlapping 

jurisdictions: 

Internal audits against EA and EMPr conditions allow Sasol SA Ltd to revise its EAs 

to address poorly stated and ambiguous permit and licence conditions. Compliance 

strategies to mitigate poorly structured and sometimes ambiguous compliance 

conditions are resource-intensive and put unnecessary pressure on cost 

containment interventions while providing a skew picture of compliance. 

Continuous review of internal policies and procedures with a focus of continual 

improvement of management systems to ensure optimal compliance is 

recommended. Legal compliance audits contemplated by the EIA Regulations, 

2014 as amended not only provide Sasol SA Ltd with an opportunity to amend EAs 

and EMPrs but also the prospect to improve and sustain compliance management. 

An authorisation issued by a specific competent authority could require the holder 

thereof to comply with legal requirements within the jurisdiction of a different 

competent authority which may sometimes be confusing and contradictory as well 

as challenging. It is recommended that EMPr conditions of all Sasol SA Ltd's OMEs 

be aligned with business requirements annually in line with its internal second-

party audits as opposed to the five-year cycle proposed by the EIA Regulations, 

2014 as amended.  

  May consider a more effective measuring and compliance reporting: 

The integrity of internal and external audits in the SCO and subsequent compliance 

reporting at Sasol SA Ltd rely on effective measuring, monitoring and inspections. 

The organisation should therefore take time to develop an effective compliance 

monitoring programme that will exercise due diligence to prevent and detect 



130 
 

compliance breaches in advance to further capitalise on its embedded compliance 

culture that continuously inspires and encourages ethical conduct. A commitment 

to compliance with the legal and other requirements at the organisation should be 

the central objective of its compliance monitoring programme.  

 Ensure that internal and external communication to industry, state agencies and 

community stakeholders is thorough and clear to avoid misunderstandings: 

 

Misunderstandings of compliance requirements could be detrimental since legal 

non-compliance creates business risks for Sasol SA Ltd that could include loss of 

reputation, fines, civil claims and/or suspension or withdrawal of permits, licences 

and authorisations. The environment governance strategy of the SCO is premised 

on engagement with government and collaboration with all stakeholders. This 

approach will not only provide support to diffuse possible or actual risks for Sasol 

SA Ltd thereby posing serious threats to business stability, profitability, and 

sustainability but will also result in the required mitigation strategies that generally 

enjoy priority and commitment from organisational management. Sasol SA Ltd is 

applauded for its dedicated Corporate Affairs department that is mandated to 

communicate with internal and external stakeholders and relevant regulatory 

agencies on all business-related matters to maintain effective and sustainable 

stakeholder relationships across the business.  

 

 May consider embracing the establishment and maintenance of its reputation as 

being a competent and trustworthy surrogate regulator: 

As a leading energy, petroleum and petrochemical company, Sasol SA Ltd is well 

positioned to play a significant role to influence environmental governance 

strategies proposed by the regulator through its strategic input to achieve the 

objectives of section 24 of the Constitution. Furthermore, as indicated in this study, 

hybrid environmental governance could facilitate constructive cooperative 

partnerships between different stakeholders. It is suggested that Sasol SA Ltd 

should maintain regulatory compliance with its internal management systems to 

uphold its brand image while protecting the environment in a sustainable manner. 
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The organisation is committed to high standards of integrity and fair dealings in its 

business operations across South Africa and in my view should celebrate its self-

regulatory success. This commitment is driven by the necessary competence and 

ethical actions espoused by its management in discharging their responsibility 

objectively and effectively to provide strategic direction and control of the company 

to manage legal compliance. The SCO is ensuring sustainable compliance by 

addressing all legal non-compliances in its SHE governance and assurance 

framework.  

6.2.2 Legal recommendations 

In conclusion, it is recommended that the petrochemical industry in South Africa: 

 May consider developing its own sector-based voluntary instrument contemplated 

in section 23A of the NEMA for consideration and endorsement by the Minister in 

terms of sections 23A(3)(a) and (b) of the Act;702  

 Take note that the Minister’s approval of the IEMP of the SKA at the time of the 

study in terms of which the entity is exempted from obtaining an authorisation for 

phase 1 of its developments is not only a first for a South African-based entity, but 

also provides an opportunity for the petrochemical industry to have its own industry 

EMP;  

 Be afforded an opportunity for the submission of an industry EMP in terms of 

section 24(2)(e) of the NEMA read with the provisions of GN R542 in GG 42380 on 

a collaborative manner as the relevant expertise in government to enforce legal 

compliance in such a complex sector may not necessarily be available;  

 Should note that the exemption for a requirement of an EA does not preclude the 

petrochemical industry from environmental enforcement as it still has to comply 

with its approved EMPr and in terms of section 24(2)(b) of the NEMA still has an 

obligation to comply with prescribed norms and standards; and  

 Should engage the Minister in terms of his/her facilitative role to achieve 

integrated, environmentally sustainable and sound management contemplated in 

section 23A(1) of the NEMA to consider and approve a proposed industry or sector-

                                        
702 Refer to paragraph 3.4 in Chapter 3 for a discussion. 
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based voluntary instrument for each stage of the product life-cycle to provide for 

regulatory innovation. 
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