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ABSTRACT 

Transfrontier conservation areas (TFCAs) originate from the idea of conservation across 

international boundaries. Within the SADC region, they are defined as areas or 

components of large ecological regions that straddle the boundaries of two or more 

countries, encompassing one or more protected areas, as well as multiple resource use 

areas. While the objectives of TFCAs are manifold, key among these are biodiversity 

conservation, improvement of livelihoods - poverty alleviation and economic 

development. Within SADC, tourism is identified as a key driver of these objectives. To 

explore this further, the study embarks on a case study of the Great Limpopo 

Transfrontier Conservation Area (GLTFCA), the oldest and second largest TFCA in the 

region, involving South Africa, Mozambique and Zimbabwe. From the GLTFCA, it is 

established that challenges exist with the manner in which tourism development is 

undertaken. However, it is further established that these challenges do not necessarily 

stem from the tourism development itself but from the weaknesses in the governance 

structures of this TFCA. In particular, the exclusion of local communities as key 

governance actors in the GLTFCA is seen to be detrimental to conservation and 

perpetuates poverty. Superimposed on these weaknesses, the tourism development 

therefore fails to adequately promote biodiversity conservation, improvement of 

livelihoods - poverty alleviation and economic development in the GLTFCA.   

To resolve these challenges, the study explores the concept of sustainable tourism 

development from a legal perspective guided by the question: what is the legal 

framework necessary, at domestic level – in TFCA participating countries to ensure that 

sustainable tourism development promotes the key SADC TFCA objectives? Through the 

aims or policy implications of sustainable tourism development, the study determines a 

legal framework comprising of the relevant TFCA governance actors as well as the 

governance-based tools that are necessary to promote the TFCA objectives. The 

domestic legal frameworks of the GLTFCA participating countries are measured against 

this legal framework to establish whether they promote sustainable toruism 

development. It is established that the domestic legal frameworks of South Africa, 

Mozambique and Zimbabwe, individually and as a whole, neither provide effectively for 

all relevant TFCA governance actors, especially local communities; nor for the tools that 



ix 

promote biodiversity conservation, the improvement of livelihoods-alleviation of poverty 

and economic development in the GLTFCA. Thus, the legal framework of the GLTFCA 

does not provide for sustainable tourism development as it should. For this reason, the 

study’s principal recommendation is the adoption, by all SADC TFCA participating 

countries, of a domestic legal framework for sustainable tourism development with 

specific elements which provides for the key TFCA governance actors as well as the 

relevant governance-based tools.    

 

Keywords: TFCAs, GLTFCA, biodiversity conservation, improvement of livelihoods-

alleviation of poverty, economic development, tourism, sustainable tourism 

development, governance actors, governance-based tools, domestic legal framework 
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CHAPTER 1 

Introduction 

 

1.1 Introduction  

Transfrontier conservation areas (TFCAs) or transboundary conservation areas are 

global phenomena, principally established for the conservation of biological diversity 

across international boundaries.1 More than 200 transboundary conservation areas 

span across the globe, covering over four million square kilometres.2 The Southern 

African Development Community (SADC) region has proposed 18 TFCAs.3 Of the 18 

TFCAs, six have been established by way of treaties or protocols, seven are in the 

process of establishment and five are still in the conceptual stages. The key driver of 

TFCAs in the SADC region is tourism, perceived as able to address both 

environmental concerns and economic development. This study explores the 

conceptualisation of TFCAs within the SADC region and how tourism has been 

developed in promoting the objectives of these TFCAs. It focuses on the challenges 

arising from the manner in which tourism development is undertaken, by way of a 

case study of the Great Limpopo Transfrontier Conservation Area (GLTFCA). The 

study seeks to resolve these challenges through the concept of sustainable tourism 

development, albeit its application in the TFCA context, within the domestic legal 

frameworks of the GLTFCA participating countries. For this reason, this chapter 

provides an overview of the problems arising from tourism development in the SADC 

TFCAs, and the GLTFCA in particular. It also sets out the direction of this study by 

identifying the research question and objectives as well as the research methodology 

employed in this study. The final aspect of this chapter is an outline of the remaining 

chapters of this study. 

                                        

 

1  See para 2.2.1 below. 
2  SADC 2012 https://www.sadc.int/themes/natural-resources/transfrontier-conservation-areas/; 

Peace Parks Foundation 2013 www.peaceparks.org. 

3  SADC 2012 https://www.sadc.int/themes/natural-resources/transfrontier-conservation-areas/; 
Peace Parks Foundation 2013 www.peaceparks.org. 

https://www.sadc.int/themes/natural-resources/transfrontier-conservation-areas/
http://www.peaceparks.org/
https://www.sadc.int/themes/natural-resources/transfrontier-conservation-areas/
http://www.peaceparks.org/
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1.2 Problem statement 

To understand the problem arising from tourism development in the SADC TFCAs, it 

is necessary to highlight the TFCAs phenomena within the SADC region, the key 

objectives of these TFCAs, the development of tourism in SADC TFCAs, with specific 

reference to the GLTFCA and the notion of sustainable tourism development. 

1.2.1 Transfrontier conservation areas 

SADC identifies TFCAs as areas or components of large ecological regions that 

straddle the boundaries of two or more countries, encompassing one or more 

protected areas, as well as multiple resource use areas.4 The multiple resource use 

areas in TFCAs comprise of various land uses, which include among others, national 

parks, private game reserves, communal natural resource management areas, 

hunting concessions, urban and peri-urban centres, large agricultural and extractive 

industrial operations, and vast water retention hubs for hydropower generation.5 

Within this Southern African context, TFCAs are regarded as initiatives that can 

contribute to the enhancement of cooperation between States, government agencies 

and communities across political boundaries.6 In fact, TFCAs are loosely referred to 

as “peace parks”, seen as a means to mitigate international antagonisms and 

promote a spirit of international cooperation on the African continent.7 TFCAs are 

also promoted as a means to ensure the cooperation of countries with similar 

biodiversity challenges to ensure sustainable resource management and the 

regulation of biodiversity.8 Moreover, it is believed that the establishment of TFCAs 

in SADC may be able to overcome the socio-economic marginalisation associated 

with the isolation of border areas.9 Thus, member States of SADC have entered into 

bilateral and multilateral agreements as a demonstration of the political will to 

                                        

 

4  Article 1 of the SADC Protocol on Wildlife Conservation and Law Enforcement, 1999. See also 
para 2.2.1 below. 

5  See para 2.2.1 below. 
6  Quinn, Broberg and Freimund 2013 http://www.re-press.org/content/view/17/33/. 

7  Van Amerom and Büscher 2005 Journal of Modern African Studies 161; Murphree “Forward” xviii. 

8  See para 2.2.3.1 below. 
9  Murphree xviii. See also para 2.2.3.3 below. 

http://www.re-press.org/content/view/17/33/
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promote TFCAs and a regional approach to, inter alia, biodiversity conservation, the 

improvement of livelihoods and economic development, and policy harmonisation.10  

 

The objectives of TFCAs may vary based on the establishing agreements by 

participating countries. However, in the SADC region the most prominent of them 

relate, in one way or another, to biodiversity conservation, the improvement of 

livelihoods and economic development. The SADC Protocol on Wildlife Conservation 

and Law Enforcement of 1999 (hereafter Wildlife Protocol) commits the SADC 

member States to promote the conservation of the shared wildlife resources through 

the establishment of TFCAs.11 Hence, countries demarcate ecological regions that 

straddle across national borders to achieve the conservation of biological resources, 

using an ecosystem approach. Most of the establishing agreements of these TFCAs 

in SADC articulate this objective as one of the key reasons for their establishment,12 

with the aim of maintaining and restoring linkages in ecological landscapes, cross-

border watersheds, ecosystem processes and critical habitats.13 The rationale behind 

this objective is that TFCAs yield more mutual conservation benefits for the 

cooperating parties than would be achieved independently.14 

 

However, as multiple resource areas, the success of biodiversity conservation is 

dependent on the involvement of the people living within these areas. Thus, any 

investments by local residents in these TFCAs should match the benefits they derive 

from their inputs.15 The efforts towards biodiversity conservation that are introduced 

by stakeholders such as governments, non-governmental organisations (NGOs) and 

                                        

 

10  Bocchino Monitoring and Evaluation of Transfrontier Conservation Areas 12; Ron “SADC 
Proposed Framework for TFCAs” 4. See para 2.2.2.2 below. 

11  Article 4(f) of the Wildlife Protocol. 
12  See for instance, a 1 of the Kgalagadi Transfrontier Park Agreement (2000); a 4 of the Greater 

Limpopo Transfrontier Park Treaty (2002); a 7 of the Great Mapungubwe TFCA Final Treaty for 
Approval (2010). 

13  See para 2.2.3.1 below. 

14  See para 2.2.3.1 below. 
15  Murphree 2013 xvi. See also para 2.2.3.1 below. 
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private bodies must also involve local communities as key drivers. As it is, the 

involvement of local communities appears to be recognised in theory, but not so 

much in practice. This contributes substantially to the challenges within the region 

associated with poverty. In particular, approximately 300 million people in the SADC 

region alone experience high levels of poverty.16 The extent of poverty arising from 

the declining food production in Africa only is a justification for the TFCA programme 

in Southern Africa. Eradicating poverty in TFCAs therefore calls for measures to 

ensure that rural communities are the primary beneficiaries of TFCAs and that their 

livelihoods are improved. The reason for this is that rural communities living within 

or adjacent to TFCAs are usually marginalised into buffer zones with access to 

peripheral economic activities and reduced access to natural resources. Therefore, it 

is imperative for the TFCAs to improve their livelihoods and thus alleviate poverty in 

these peripheral regions. In this study, this translates into the TFCA objective of the 

improvement of livelihoods-alleviation of poverty.17 

The continued exclusion of local communities in any meaningful participation in the 

decision-making in and beneficiation from TFCAs, is evidence of a policy of exclusion 

advanced in the establishment of protected areas in the region coupled with the 

drive to pursue economic development through regional integration. TFCA 

participating countries in the region envisage that these TFCA initiatives will boost 

their economic development both jointly and individually. This is consistent with the 

SADC agenda of regional economic integration through cooperation between and 

amongst member States in regional and national programmes for economic 

development. The basis for establishing TFCAs in the region is therefore that they 

are able to pay for themselves, generate revenue for their own sustenance, the 

surrounding communities as well as for national and regional economic 

development.18 This study concentrates on this objective at national level where the 

focus is on the economic benefits for the TFCA components and the extent to which 

                                        

 

16  See para 2.2.3.2 below. 

17  See para 2.2.3.2 below. 
18  Paragraph 4.2.7 SADC Programme for TFCAs (2013); Duffy 2003 Political Geography 96. 
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they contribute to national economic growth, alleviation of poverty and biodiversity 

conservation. To achieve this objective, there is a particular emphasis on 

investments in tourism.19 This study focuses on this very agenda of using tourism as 

the driver of TFCAs.  

1.2.2 Tourism development in SADC TFCAs 

It is important to understand tourism itself, as a complex phenomenon,20 in order to 

derive maximum benefits therefrom. This study adopts the conceptualisation of 

tourism by the United Nations World Tourism Organisation (UNWTO),21 identifying it 

as a social, cultural and economic phenomenon involving the movement of people 

outside of their usual environment for various purposes with implications on the 

economy, the environment and the local population at the destination.22 For TFCAs, 

this implies the movement by people other than the ordinary residents in these 

areas for various purposes with implications on the economies of the countries 

involved, the TFCA environment itself and beyond as well as the local communities 

residing within and in surrounding areas.23 It is therefore important to ensure that 

the tourism development that occurs within TFCAs promotes the key objectives of 

these TFCAs.  

1.2.2.1 SADC legal instruments for tourism development in TFCAs 

The key normative instruments in SADC on TFCAs and tourism, the Wildlife Protocol 

and the SADC Protocol on Tourism Development, 1998 (hereafter Tourism Protocol) 

respectively, appear to be clear on the position of tourism as the key driver of TFCAs 

and the economic development therein. However, the same cannot be said of the 

TFCA objectives of biodiversity conservation and the improvement of livelihoods-

                                        

 

19  Paragraph 4.2.7 SADC Programme for TFCAs; Wolmer 2003 “Transboundary Conservation” 266. 
See also Pratt, Rivera and Blen “Tourism Investing in energy and resource efficiency” 414; Neto 

2003 Economic and Social Affairs 4; UNWTO Sustainable Tourism for Development 14, 37. 
20  See para 2.3.1 below on the various definitions of tourism. 

21  UNWTO Date Unkown http://media.unwto.org/en/content/understanding-tourism-basic-glossary.  

22  See para 2.3.1.1 below. 
23  See para 2.3.1.1 below. 

http://media.unwto.org/en/content/understanding-tourism-basic-glossary
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alleviation of poverty, something that this study explores in detail.24 Suffice to say, a 

lack of clarity with respect to these two objectives in the key SADC legal instruments 

potentially allows tourism development by participating countries that may 

negatively influence biodiversity conservation and adversely affect the livelihoods of 

local communities whose very existence depends on the natural resources in these 

areas. As an example, this study undertakes a case study of the GLTFCA.  

1.2.2.2 Tourism development in the GLTFCA: A case study 

This study explores the GLTFCA because it is the oldest and the second largest 

TFCAs in the region involving more than two participating countries and a variety of 

land uses. Hence, this TFCA presents compound socio-economic complexities that 

come with the multiple resource areas involved. It comprises of the protected areas 

– including three national parks making up the Great Limpopo Transfrontier Park 

(GLTP) as well as communal and private land located -in South Africa, Mozambique 

and Zimbabwe, and a series of private wildlife reserves and conservancies.25 The 

objectives of the GLTFCA, coined in the Great Limpopo Transfrontier Park Treaty 

(hereafter GLTP Treaty),26 principally relate to biodiversity conservation and 

economic development through ecotourism. However, the Treaty, which was signed 

ahead of the SADC TFCA programme coming in existence, is silent on the 

improvement of livelihoods-alleviation of poverty.27 This omission, however, also 

permeates from the institutional framework of the GLTP, which does not include 

local communities.28 This suggests an anomaly in the meaning and branding of 

ecotourism for the GLTFCA.29 The effects are evident in the tourism developments 

undertaken in the country components.30 In all three GLTFCA components, tourism 

is concentrated in the area in and around the national parks, namely, the Kruger 

                                        

 

24  See para 2.3.2.1 below. 
25  See para 2.4.1.1 below. 

26  For the scope of the GLTP Treaty, see para 2.4.1 below. 
27  See para 2.4.1.1 below. 

28  See para 2.4.1.1 below. 

29  See para 2.4.1.1 below. 
30  See para 2.4.2 below. 
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National Park (KNP) in South Africa, the Limpopo National Park (LNP) and more 

recently Zinave and Banhine National Parks in Mozambique31 as well as the 

Gonarezhou National Park (GNP) in Zimbabwe.32 However, much of the tourism 

activities occur in the KNP, with a higher population of wildlife species and advanced 

infrastructural development compared to the national parks in the other two 

countries, giving rise to discrepancies in revenue sharing across the GLTFCA.33 This 

is made clearer by an overview of the individual country components.34 

In the South African component, tourism development is good with more than a 

million visitors every year, generating annual income of around US$40 million.35 

Nevertheless, this has seen the KNP exceeding its carrying capacity due to 

overcrowding. Closely related is the commodification of the KNP and its wildlife to 

meet its financial obligations, in accordance with the commercialisation strategy of 

the South African National Parks (SANParks). Inevitably, this compromises the TFCA 

objective of biodiversity conservation in this country. Even more, the SANParks 

Commercialisation Strategy does not promote the improvement of livelihoods for the 

people in the buffer zone of the KNP. Further, the local communities situated around 

the KNP are subject to various degrees of poverty and poor access to basic services. 

Moreover, a number of them with land rights over land in or adjacent to the KNP 

have not benefitted much from the tourism development, where such rights have 

been awarded by the national government. 36 Although they have claims over this 

land, many of those land claims have been contentious with outcomes that have not 

yielded significant or any benefits for these communities. Of note are the claims and 

settlements over land belonging to the Makuleke, Mnisi and Mhlanganisweni 

communities. While the Makuleke’s claim resulted in land restitution and a 

subsequent agreement for the co-management of the Makuleke contractual park, 

                                        

 

31  See para 2.4.2 below on the status of these two national parks in the GLTFCA. 
32  See para 2.4.1.1 below. 

33  See para 2.4.1.1 below. 
34  See paras 2.4.2.1, 2.4.2.2 and 2.4.2.3 below. 

35  Paragraph 11 of the GLTP Joint Management Plan, 2002; para 2.2.1.1 of the KNP Management 

Plan; Spenceley 2006 Development Southern Africa 653. 
36  See para 4.3.2.3 below. 
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the concessioning is not without its flaws with respect to unequal power relations 

between the community and SANParks, specifically in terms of activities allowed in 

the concession area, to be managed as part of the KNP. The Mnisi community have 

not benefited from their land claim since their land is under the ownership of 

provincial government and the Mhlanganisweni communities’ out of court settlement 

over their land claim is not certain to benefit all communities involved.37 

In Mozambique, tourism development is relatively low but growing, with efforts 

towards infrastructure development, the connections with Zinave and Banhine 

national parks as well as the recent private concession – the Great Libombo 

Conservancy.38 Major concerns in this GLTFCA component revolve around the 

involuntary resettlement of local communities, first from the LNP and potentially 

from the interlocking regions of the Zinave and Banhine national parks.39 Their 

displacement from these areas exposes them to unsustainable livelihoods such as 

migrant labour, informal cross-border trade, daily wage labour, informal employment 

and commercial poaching, now framed as wildlife crime.40 Additionally, only two 

community-based tourism lodges operate in this GLTFCA component.41 These 

elements raise questions around the involvement of local communities in tourism 

development.42  

In Zimbabwe, tourism development has also not been flourishing because of the 

country’s unstable economic and political climate. Another major contributing factor 

has been, until recently, the lack of adequate infrastructure to attract tourists. This is 

set to improve with the conclusion, in 2016, of a management agreement over the 

GNP between the Zimbabwe Parks and Wildlife Management Authority (PWMA) and 

an international conservation organisation, Frankfurt Zoological Society (FSZ).43 Yet, 

                                        

 

37  See para 2.4.2.1 below. 
38  See para 2.4.2.2 below. 

39  See para 2.4.2.2 below. 
40  See para 5.3.1.4 below. 

41  See para 2.4.2.2 below. 

42  See para 2.4.2.2 below. 
43  See para 2.4.2.3 below. 
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this agreement appears to have been reached without the involvement of local 

communities nor does it include them in the new management structures. The plight 

of local communities is not made any better with minimal involvement of local 

communities in tourism businesses, save for a few community-based projects under 

the Community Areas Management Programme for Indigenous Resources 

(CAMPFIRE) as a community-based natural resources management (CBNRM) 

initiative in Zimbabwe.44 These CAMPFIRE projects have suffered from serious 

discrepancies in the devolution of authority to Rural District Councils (RDCs), 

resulting in the mismanagement of funds by these RDCs. Other emerging challenges 

revolve around resettlement issues relating to the land reform policy giving rise to 

reduced opportunities for generating income from the sustainable use of natural 

resources.45  

1.2.2.3 Legal basis of the study 

The challenges arising in the GLTFCA country components do not necessarily stem 

from the tourism development itself, but, predominantly from the exclusion of local 

communities in the governance structures of this TFCA.46 It appears that the laws 

relevant to TFCA governance in each of the country components may not cater for 

all the key TFCA actors, particularly the local communities. Moreover, this exclusion 

of local communities perpetuates the fortress conservation model dating back to the 

conservation initiatives of the colonial era.47 Local communities, therefore, do not 

participate in biodiversity conservation on the same level as government, private 

entities and donor agencies, whereas their involvement is fundamental to the 

fulfilment of all three objectives.48  

                                        

 

44  See the discussion on the community-based tourism lodges involving the Mahenye communities 

and CAMPFIRE in para 2.4.2.3 below. 
45  Chimuka An Analysis of the impact of community development 20-24, 65-66; Chirozva 

Community engagement in the governance 143-147. See also, the discussion in para 2.4.2.3 
below. 

46  See paras 2.4.2 and2.5 below. 

47  Brockington Fortress Conservation 1-12. See in this study para 2.5 below. 
48  See para 2.5 below. 



10 
 

This exclusion of the local communities necessitates a legal analysis of the domestic 

laws in the country components relating to TFCA governance and tourism 

development. In South Africa, these laws include: the Constitution of the Republic of 

South Africa, 1996; the National Environmental Management: Protected Areas Act 57 

of 2003 (NEM:PAA); the National Environmental Management: Biodiversity Act 10 of 

2003 (NEM:BA); the Local Government: Municipal Systems Act 32 of 2000; the 

Traditional Leadership and Governance Framework Act 41 of 2003; the Local 

Government: Municipal Structures Act 117 of 1998; the Communal Land Tenure Bill, 

2017 and the Tourism Act 3 of 2014.49  

In Mozambique, the laws include: the Constitution of the Republic of Mozambique, 

2004; the Conservation Areas Law (Lei de Conservação e Uso sustenável da 

Diversidade Biologica) 16 of 2014; the Environmental Framework Law (Lei do 

Ambiente) 20 of 1997; the Forestry and Wildlife Law (Lei de Florestas e Fauna 

Bravia) 10 of 1999; the Land Law (Lei de Terras) 19 of 1997; the Basic Law on the 

Organisation and Functioning of the Public Administration (Lei de Base de 

Organização e Funcionamento da Administracação Publica) 7 of 2012; the Decree on 

the Articulation of Local Organs of State (Estados das Autoridades Tradicionais 

Decreto) 15 of 2000; the Local Organs Law (Lei dos Orgãos Locais Esatado) 8 of 

2003; the Municipalities Law (Lei de Bases das Autarquias) 2 of 1997; and the 

Tourism Law (Lei do Turismo) 4 of 2004.50  

In Zimbabwe, these laws include: the Constitution of the Republic of Zimbabwe 

Amendment (No. 20) Act, 2013; the Parks and Wildlife Act (PWA) 14 of 1975;51 the 

Environmental Management Act (EMA) 13 of 2002;52 the Rural District Councils Act 

                                        

 

49  See para 4.2.3 and 4.2.4 for relevant provincial laws as well as government policies and 
strategies. 

50  See paras 5.2.1 - 5.2.4 above for additional subsidiary laws and policy instruments. 

51  (Chapter 20:14) as amended by Act 19 of 2001. 
52  (Chapter 20:27). 
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(RDCs Act) 8 of 1998;53 the Traditional Leadership Act 25 of 1998;54 and the 

Tourism Act 15 of 1995.55  

These laws appear to fall short in facilitating the involvement of local communities in 

the biodiversity measures that relate to TFCAs.56 Consequently, the tourism 

development that takes place in the GLTFCA appears to thrive on fortress 

conservation, which in turn perpetuates the marginalisation of the rural communities 

from the natural resources on which their livelihoods depend.57 This further suggests 

a gap in the domestic laws of the GLTFCA participating countries with respect to the 

tools that promote the improvement of livelihoods-alleviation of poverty for the 

relevant local communities.58 More than that, these challenges suggest crucial 

discrepancies in the tools that promote tourism in the GLTFCA participating countries 

as an economic activity.59 These issues give rise to specific research questions for 

this study. 

1.3 Research questions  

Central to this study is the main research question:  

 What legal framework is necessary, at the domestic level – in TFCA 

participating countries, to ensure that sustainable tourism development 

promotes the key objectives of SADC TFCAs? 

This gives rise to a further two-pronged inquiry, namely: 

 Who are the key actors in the governance structure of the GLTFCA and how 

does the law define their roles?  

                                        

 

53  (Chapter 29:13) as amended by Act 22 of 2001. 
54  (Chapter 29:17) as amended by Act 22 of 2001 (hereafter Traditional Leadership Act 25 of 

1988). 
55  (Chapter 14:20) as amended by Act 22 of 2001 (hereafter Tourism Act). For relevant policy 

instruments, see paras 6.2.2-6.2.4 below. 
56  See paras 4.3.1, 5.3.1 and 6.3.1 below. 

57  See para 1.2.2.2 above. 

58  See paras 4.3.2, 5.3.2 and 6.3.2 below. 
59  See paras 4.3.3, 5.3.3 and 6.3.3 below. 
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 What are the requisite legal tools for TFCA governance that can promote the 

TFCA objectives? 

1.3.1 Sub-research questions  

To address these questions, the study develops further sub- research questions 

for each of the chapters as follows: 

 What are the challenges arising from the development of tourism in the 

SADC TFCAs, and more specifically in the GLTFCA? (Chapter 2) 

 How can sustainable tourism development, if it is provided for in the 

domestic legal frameworks of the GLTFCA participating countries, address 

the challenges arising from the tourism development in the GLTFCA? 

(Chapter 3) 

 Do each of the existing legal frameworks of South Africa, Mozambique and 

Zimbabwe on TFCA governance and tourism development promote 

sustainable tourism development in the GLTFCA? (Chapters 4, 5 and 6) 

1.4 Assumptions and hypothesis 

To answer these research questions, the study is based on the following 

assumptions and hypothesis: 

1.4.1 Assumptions  

(1) Challenges exist with the tourism development in the TFCAs of the SADC 

region, for instance, in the GLTFCA, with respect to the fulfilment of their 

objectives of biodiversity conservation, improvement of livelihoods and 

economic development.  

(2) Sustainable tourism development is recognised as a viable option for 

achieving these TFCA objectives, where sustainable tourism development is 

provided for in domestic legal frameworks on TFCA governance and tourism 

development of the TFCA participating countries 
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(3) The national laws of the GLTFCA participating countries relating to TFCA 

governance and tourism development are not adequate in their provision of 

sustainable tourism development. 

1.4.2 Hypothesis 

The assumptions of this study culminate into a hypothesis that:  

In order for sustainable tourism development to promote biodiversity conservation, 

economic development and poverty alleviation in the existing SADC TFCAs, there is 

a need for the domestic laws on TFCA governance and tourism development of 

theTFCA participating countries to provide for the relevant governance actors and 

tools that facilitate sustainable tourism development, accordingly. 

1.5 Objectives 

Following from the research question and sub-questions, the main objective of this 

study is: 

 To develop a domestic legal framework for sustainable tourism development 

in TFCA participating countries to promote the TFCA objectives of biodiversity 

conservation, the improvement of livelihoods-alleviation of poverty and 

economic development.  

To achieve this objective, the study sets out specific objectives: 

 To discuss the nature and development of TFCAs in the SADC region, the 

development of tourism in these TFCAs and the challenges arising therefrom, 

using the GLTFCA as a case study; 

 To discuss the concept of sustainable tourism development as a possible 

solution for addressing the challenges arising from the tourism development 

in the GLTFCA and to develop a domestic legal framework for the GLTFCA 

participating countries; 
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 To analyse the existing legal frameworks of South Africa, Mozambique and 

Zimbabwe (the GLTFCA participating countries) on TFCA governance and 

tourism development, using the proposed legal framework; and finally 

 To draw conclusions from the legal analyses informed by a comparative study 

of the three jurisdictions in the GLTFCA, and to provide recommendations of 

the legal measures necessary to promote sustainable tourism development in 

the SADC TFCAs. 

1.6 Research methodology 

To answer the research question and sub-questions, this thesis employs a legal 

analytical research design through a desktop study. This entails an analysis of the 

nature and development of TFCAs in the SADC region, with tourism at the centre of 

the TFCA initiatives, using legal and non-legal sources of law as well as available 

literature from international and regional sources.60 The thesis undertakes a case 

study of the GLTFCA by examining the main legal instrument for this TFCA, the GLTP 

Treaty as well as implementing instruments, specifically, the Joint Management Plan 

and the GLTFCA Integrated Livelihoods Diversification Strategy (2016-2030). In 

addition, the case study of the GLTFCA also employs legal and policy instruments as 

well as non-legal literature to explore the tourism development therein. The study 

makes use of non-legal sources of law to inform the challenges and issues in the 

GLTFCA that the law needs to address. 

In an attempt to resolve the challenges that indicate a failure in the tourism 

development in the GLTFCA to promote all three TFCA objectives, this study 

explores the notion of sustainable tourism development. Using legal and non-legal 

material, the study traces its evolution, in international discourse, from the 

sustainable development dialogue through to the discourse on alternative tourism. It 

also examines the transformation that sustainable tourism development took to 

                                        

 

60  Chapter 2 below. 
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become a concept provided for in the international and regional normative 

instruments on tourism. Critical to the study, the discussion focuses on the legal 

principles relating to sustainable development, dividing them into substantive and 

procedural elements in accordance with international law instruments and scholarly 

writings. These principles form the basis of any principled assessment of any 

national law and policy relevant to activities relating to sustainable development, 

placing them at the centre of all sector-based development, including tourism.61  

For a holistic perspective, the study further investigates the theoretical foundations 

of sustainable tourism development, narrowing the discussion to specific theories on 

tourism development. This discussion takes the form of a literature review of the 

relevant theories. From these theories, the study identifies the specific goals of 

sustainable tourism development accepted in literature as well as in the international 

discourse on tourism. These goals translate into 12 specific aims or policy 

implications of sustainable tourism development, namely, biological diversity, 

physical integrity, resource efficiency, environmental purity, cultural richness, local 

control, community well-being, economic viability, local prosperity, employment 

quality, social equity and visitor fulfilment.62 The rest of the study is purposively 

hinged on these aims or policy implications, for their ability to contextualise the legal 

principles of sustainable development in tourism and therefore inform the manner in 

which law and policy should develop. As specific as they are, these aims or policy 

implications are broad and flexible enough to be adapted to any geographic and 

legal context. To this end, the study makes use of relevant literature on the aims of 

sustainable tourism development. 

Applying sustainable tourism development to the TFCA context essentially means 

employing the aims or policy implications of sustainable tourism development for 

                                        

 

61  Barnard 2012 PER 213. See also, para 3. 2.1 below. 

62  UNEP Making Tourism More Sustainable 16; UNWTO Sustainable Tourism Development in 
Developing Countries 18. See also, Castellani and Sala Sustainable Tourism 12-13; Hanrahan and 

Maguire 2016 European Journal of Tourism Research 63; Sarhan, Abdelgalil and Radwan 

“Ecotourism principles” 19-21; Scott and Frew “Adoption of Information 77; Tefler and Sharpley 
Tourism and Development 73; Vanhove “Tourism as a Strategic Option” 100-101. 
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their ability to contextualise the legal principles of sustainable development in 

tourism. Therefore, this study examines how these aims or policy implications can 

influence the legal framework for TFCA governance and tourism development and 

thereby promote the TFCA objectives.63 Informed by the governance structure of the 

GLTFCA, the study considers how these aims or policy implications influence the key 

actors in TFCA governance. Furthermore, based on the challenges encountered in 

tourism development in the GLTFCA, the study also considers how these aims or 

policy implications influence the governance-based tools that promote the TFCA 

objectives. Employing deductive reasoning, the study constructs a definition of 

sustainable tourism development for TFCAs from a legal perspective. With this 

definition, the study develops a legal framework for promoting sustainable tourism 

development in TFCAs.  

This legal framework proposes the provision of the TFCA governance actors as well 

as the governance-based tools for promoting the TFCA objectives. It therefore 

makes provision, in legislation, for the key state and non-state actors for TFCA 

governance and management. The legislation relevant to TFCAs includes laws 

establishing TFCAs, laws relating to protected areas governance and management, 

laws relating to local governance and the principal tourism legislation.64 With respect 

to the governance-based tools, the legal framework provides for tools that promote 

biodiversity conservation, the improvement of livelihoods-poverty alleviation and 

economic development.65 

The study utilises this legal framework to analyse the domestic legal frameworks of 

South Africa, Mozambique and Zimbabwe, with the intention of establishing whether 

the GLTFCA participating countries have the requisite laws for promoting sustainable 

tourism development and thereby advance the TFCA objectives of biodiversity 

conservation, the improvement of livelihoods-alleviation of poverty and economic 

                                        

 

63  See paras 2.4.1 and 2.6 below. 

64  See para 3.7.1 below. 
65  See para 3.7.2.1 below. 
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development. This part of the thesis takes the form a legal analysis of the relevant 

laws in the three jurisdictions, using the legal comparative method.66 While the focus 

is predominantly on principal legislation, it also refers to subsidiary laws, regulations 

and policy instruments where necessary. In analysing these laws, the study also 

consults authoritative material, which includes academic journals and other legal and 

non-legal scholarly writings.  

The thesis concludes by drawing findings from the analytical study as well as by 

undertaking a comparative analysis of the legal frameworks of South Africa, 

Mozambique and Zimbabwe. This is done to establish the extent to which they 

provide for sustainable tourism development and thereby promote the TFCA 

objectives. From there, the study proposes recommendations at regional and 

domestic level. The methodology employed by this research is informed by the 

scope of the study as provided for below. 

1.7 Delimitations of study 

Notwithstanding that transboundary conservation spans across the globe, the study 

deliberately focuses on the TFCAs in the SADC region with the aim of addressing the 

challenges that exist in the fulfilment of the key objectives for their establishment. 

The study recognises that these objectives are manifold but focuses on three that 

permeate through almost all of the existing SADC TFCAs, namely, biodiversity 

conservation, improvement of livelihoods – alleviation of poverty and economic 

development. While there may be a number of economic activities that occur in the 

TFCAs, many of them are associated directly or indirectly to tourism, which is 

identified as a key driver of the TFCA objectives. For this reason the study focuses 

only on the challenges arising in achieving biodiversity conservation, the 

improvement of livelihoods - alleviation of poverty and economic development 

through tourism development in these TFCAs. Given that the existing TFCAs in SADC 

are many, the study focuses on the challenges related to achieving the three TFCA 

                                        

 

66 See for instance, Eberle 2009 Washington University Global Studies Law Review 451-486. 
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objectives through tourism development in the GLTFCA, as the oldest and second 

largest TFCA in the region.  

Informed by sustainable development and its influence on tourism development, the 

study chooses to explore the notion of sustainable tourism development as a 

possible solution for the challenges in the SADC TFCAs. The study recognises 

sustainable tourism development as an economic development model, which 

embraces various forms of tourism that are sustainable. However, the study 

approaches its conceptualisation of sustainable tourism development from a legal 

perspective with the understanding that relevant legal mechanisms are among the 

key prerequisites in addressing the challenges in the fulfimment of the TFCA 

objectives. Given the legal issues relating to the establishment and governance of 

TFCAs arisng in this study, the study approaches the challenges in the TFCAs from 

an environmental law perspective. Within this context, the study focuses specifically 

on the legal elements of sustainable development that influence the development of 

tourism as an economic activity. 

Therefore, influenced by the legal elements of sustainable development as adapted 

to the tourism context, as well as the theoretical underpinnings of sustainable 

tourism, the study deliberately employs the aims or policy implications of sustainable 

tourism development to develop the requisite legal framework for the GLTFCA. In 

exploring the legal framework that can promote sustainable tourism development in 

the GLTFCA, the study focuses on the key challenges within the GLTFCA with 

respect to its governance structures. To resolve these challenges, the study focuses 

only on the governance actors that are necessary within the legal framework of the 

GLTFCA participating countries to promote sustainable tourism development. Once 

the governance actors are identified, the study appreciates that there must be 

relevant governance based tools to complement the roles of these actors. Among 

the many governance based tools that may be pertinent, the study adopts an 

environmental governance perspective, which recognises that environmental 

governance-based tools are crucial in a conservation-livelihoods-development 

paradigm such as the one in this study. However, the study further narrows these 

tools to four, namely, the command and control tools, market-based tools, 
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agreement-based tools and civil-based tools. Here, the study recognises that any 

domestic legal framework must have a combination of these tools at a bare 

minimum. Thus, the study develops a domestic legal framework for promoting 

sustainable tourism development in the GLTFCA that focuses only on the relevant 

governance actors and governance based tools. Finally, the study analyses the 

domestic legal frameworks of South Africa, Mozambique and Zimbabwe as the 

GLTFCA participating countries.  

Based on this scope, this thesis is divided into chapters as outlined below. 

1.8 Chapter outline 

Chapter two discusses the nature and development of TFCAs in the SADC region, the 

development of tourism in these TFCAs and the challenges arising therefrom, using 

the GLTFCA as a case study. 

Chapter three explores the concept of sustainable tourism development as a possible 

solution for addressing the challenges arising from tourism development. It also 

constructs a definition of sustainable tourism development for TFCAs and develops a 

domestic legal framework for the GLTFCA participating countries. 

Chapters four, five and six, analyse the existing legal frameworks of South Africa, 

Mozambique and Zimbabwe (the GLTFCA participating countries), respectively using 

the proposed legal framework to establish whether they provide for sustainable 

tourism development and thereby promote the three TFCA objectives. 

Chapter seven draws findings from the analytical study of TFCAs in the SADC region 

and the notion of sustainable tourism development. It also makes conclusions from 

the legal analyses informed by a comparative study of the three jurisdictions in the 

GLTFCA. Ultimately, the chapter provides recommendations of the legal measures 

necessary to promote sustainable tourism development in the SADC TFCAs.
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CHAPTER 2 

SADC TFCAs and the development of tourism 

 

2.1 Introduction 

The purpose of this chapter is to investigate the challenges arising from the 

development of tourism in the SADC TFCAs, and more specifically the GLTFCA. To 

achieve this, the chapter discusses the TFCAs in the SADC region and the way 

tourism has developed therein. To this end, the chapter provides a definition of the 

notion of TFCAs as it has developed in SADC. From this definition, the chapter 

extracts the main characteristics of TFCAs and discusses selected key objectives of 

SADC TFCAs, namely, biodiversity conservation, economic development and the 

improvement of livelihoods – alleviation of poverty. Against this background, the 

study considers how tourism has been developed in the SADC TFCAs to drive these 

objectives. The thrust is to examine whether the tourism development in these 

TFCAs is promoting all three of these TFCA objectives without undermining any one 

of them. For this reason, the chapter examines the SADC normative instruments 

relevant for tourism in TFCAs and undertakes a more detailed analysis of whether 

tourism is promoting all three TFCA objectives by embarking on a case study of the 

GLTFCA.  

2.2 Development of TFCAs in SADC 

This section focuses on the meaning, main characteristics and objectives of TFCAs in 

the SADC region. This is followed by a discussion of tourism as the driver of the 

main objectives of the SADC TFCAs. 
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2.2.1 Defining TFCAs in SADC 

The notion of TFCAs stems from the idea of conservation across international 

boundaries – transboundary conservation.1 Vasilijević2 states that transboundary 

conservation involves working across boundaries to achieve conservation objectives. 

Braack et al3 use the term transboundary natural resource management as the 

overall concept and define it as “the process of interacting across national 

boundaries for the sustainable management of natural resources.”4 From this, the 

International Union for Conservation of Nature (IUCN),5 using the term 

“transboundary conservation areas,” defines it as “a process of cooperation to 

achieve conservation goals across one or more international boundaries.”6  

The Southern African understanding of TFCAs is provided for in the Wildlife Protocol. 

This Protocol defines a TFCA as  

The area or the component of a large ecological region that straddles the 
boundaries of two or more countries, encompassing one or more protected areas, 
as well as multiple resource areas.7  

                                        

 

1  Braack, Sandwith and Peddle Security Considerations in the Planning and Management 1. For a 

historical development of TFCAs, see for instance, Greater Virunga Transboundary Collaborative 
(GVTC) 2012 http://www.greatervirunga.org/spip.php?rubrique1; Mayoral-Phillips AJ 2009 

http://dlc.dlib.indiana.edu; Barquet 2015 Geoforum 14; Barquet, Lujala and Rød 2014 Political 
Geography 2; Paterson “Protected Areas Governance in a Southern African Transfrontier 

Context” 166; Ron SADC Proposed Framework for TFCAs 13; UNESCO 2014 
http://whc.unesco.org/en/list/63; Vasilijević et al Transboundary Conservation 4. For 

transboundary conservation, see for instance, Sandwith and Lockwood “Linking the Landscape” 

584-598.  
2  Vasilijević “Transboundary conservation: An emerging concept” 6. 

3  Braack, Sandwith and Peddle Security Considerations in the Planning and Management 3. 
4  See also, Lubbe Straddling border and legal regimes 47. 

5  Vasilijević et al Transboundary Conservation xi. 

6  According to the IUCN the term “transboundary” may be used synonymously with “transborder” 
and “transfrontier” Vasilijević et al Transboundary Conservation xi. See also Vasilijević 

“Transboundary conservation: An emerging concept” 6-11; Paterson “Protected Areas 
Governance in a Southern African Transfrontier Context” 166; Sandwith et al Transboundary 
Protected Areas for Peace and Cooperation 1-16. However, Braack, Sandwith and Peddle 
Security Considerations in the Planning and Management 2 argue that while these terms are 

synonymous with TFCAs in the Southern African context, this terminology is not global in 

application. 
7  Article 1 of the Wildlife Protocol. 

http://www.greatervirunga.org/spip.php?rubrique1
http://dlc.dlib.indiana.edu/
http://whc.unesco.org/en/list/63
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This definition resonates with the conceptualisation of the transboundary 

conservation landscape by the IUCN, save for a reference to conservation within 

national borders.8 The formulation of the concept of TFCAs in Southern Africa is 

based on the understanding of sustainable utilisation, consistent with the Protocol’s 

main objective of the sustainable utilisation of wildlife.9 Sustainable use in the 

Wildlife Protocol is defined as “a use in a way and at a rate that does not lead to 

long-term decline of wildlife species.”10 This understanding of sustainable use stems 

from the sustainable use theory that states “that the use of resources should be 

sustainable” at the level of the ecosystem to allow continued derivation of benefits, 

tangible or intangible.11 International discourse on sustainable use calls on States  

“to manage natural resources in a rational, sustainable and safe way, taking into 

account the needs of future generations in determining the rate of use, to ensure 

that all people benefit from the exploitation of resources and to have due care for 

the environment.”12  

In the African context, this theory suggests that the conversion of land for 

agriculture and livestock, and not overuse, is the main threat to wild habitats and 

resources.13  

Moreover, it is recognised that transfrontier conservation goes beyond protected 

areas to include natural resource management areas and other broader conservation 

measures, which may not necessarily be as such in other forms of transboundary 

conservation elsewhere.14 According to Lubbe15 this inclusion of resource use areas 

                                        

 

8  Lubbe Straddling border and legal regimes 47. 
9  Article 4(2)(a) of the Wildlife Protocol. 
10  Article 1 of the Wildlife Protocol. 
11  Jones and Murphree “Community-Based Natural Resource Management” 63. See also, Berkes 

and Folke “Investing in Cultural Capital” 135. 

12  Schriver Permanent Sovereignty over Natural Resources 8-9. See also, Barnard 2012 PER 212-
213; Chapman, De Lacy and Whitmore “Sustainability Practice and Sustainable Use” 378-389; 

Pellegrini and Rastogi “Enhancing the diversity, quality and vitality of governance” 53. 
13  Jones and Murphree “Community-Based Natural Resource Management” 63. 

14  See for instance, Lubbe “A Legal Appraisal of the SADC Normative Framework” 205; Lubbe 

Straddling border and legal regimes 45; Mabunda et al “Transfrontier Conservation Areas”. 
15  Lubbe Straddling border and legal regimes 52. 
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in the definition of TFCAs was a foreign concept within protected areas management 

and adds a new conservation dimension being entered into by TFCAs.  

Along these lines, Munthali16 defines a TFCA, especially for Africa, as  

a part or components of a larger eco region that straddles the border between two 
or more countries, encompassing one or more protected areas as well as multiple-
resource areas for the use of communities and private landholders, managed for 

sustainable use of natural resources.17 [Emphasis added] 

This definition further indulges the notion of TFCAs by specifically pointing out the 

purpose for which the multiple resource areas are included.18 The emphasis here is 

on the involvement of communities and private landholders as important 

stakeholders, together with government bodies at national and international level, in 

the matrix of transboundary conservation.19 These dynamics are further understood 

by considering the main characteristics of TFCAs that this study identifies as crucial 

to this study. 

2.2.2 Main characteristics of TFCAs  

This study deduces, from the SADC definition of TFCAs that the main characteristics 

of TFCAs, at least from a Southern African perspective, are: larger ecological 

regions; agreements between two or more countries; protected areas components 

and multiple resource areas. 

2.2.2.1 Larger ecological region  

An ecological region is defined as “a mosaic of ecosystems that are relatively 

homogenous compared to adjacent regions.”20 While this definition has attracted 

                                        

 

16  Munthali 2007 Natural Resource Forum 52. 
17  Munthali 2007 Natural Resource Forum 52. 

18  See para 2.2.2.4 below.  
19  Paragraph 3.2 of the SADC Programme for TFCAs. See more generally, Vasilijević 

“Transboundary conservation: An emerging concept” 6. 

20  McMahon, Wiken and Gauthier 2004 Environmental Management 112-113. See also Bailey 1983 
Environmental Management 365. 
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criticism,21 it elicits, for the purposes of this study, the nature of an ecological region 

as a geographical expanse comprising of ecosystems that are similar or 

interrelated.22 The idea of a “larger ecological region” suggests an intention to 

broaden the geographic delimitation of ecoregions. Bailey23 explains that these 

regions are created to ensure that variously sized ecosystem units are divided in 

accordance with their significance for the development of resources as well as for 

the conservation of the environment. Hence, these ecoregions “straddle beyond 

national borders.”  

In Southern Africa, it is common to find that biological resources are similar in areas 

along national boundaries forming large expanses of ecosystems that transcend 

borders. This is a result of the colonial demarcations of countries that tended to 

disregard the existence of such ecosystems.24 This led to the creation of a chain of 

habitat islands that are disparate and disconnected, blocking natural migration 

patterns and inhibiting the genetic mixing of rare or threatened species within a 

given ecosystem.25 The introduction of TFCAs is based on the reasoning that 

ecosystems are better managed in their entirety and not as separate units within 

individual countries.26  

An additional component of ecoregions is provided by Omernik27 who states that 

“humans are an important biological component” thereof. This human component is 

consistent with Munthali’s definition of TFCAs and sets out right from the onset the 

importance of including local communities as well as the private sector in the 

running of TFCAs. Their involvement in the creation and running of these TFCAs 

cannot be undermined.  

                                        

 

21  On the complexities around the definition of ecological regions, see for instanc,e McMahon, 

Wiken and Gauthier 2004 Environmental Management 112; Omernik 2004 Environmental 
Management 28-32. 

22  Omernik 2004 Environmental Management 27.  
23  Bailey 2004 Environmental Management 15. 

24  Andersson and Cumming “Defining the edge” 27-37. 
25  Ferreira 2004 Geo Journal 301; Andersson and Cumming “Defining the edge” 27-37. 

26  See Duffy 2003 Political Geography 95; Wolmer 2003 Journal of African Studies 263; Ferreira 

2004 Geo Journal 301. See also, Murphree “Foreword” xviii; Lubbe 2007 YBIEL 147. 
27  Omernik 2004 Environmental Management 27.  
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2.2.2.2 Agreement between two or more countries 

The creation of a larger ecological region straddling the border of two or more 

countries is by way of agreement. These agreements require a unique level of 

international cooperation especially because their contents pertain to the territorial 

sovereignty of States.28 The key issues around sovereignty in the TFCA context deal 

with, inter alia, the removal of fences, the free movement across international 

borders, cooperation on conservation and management of the natural resources, 

including joint patrols, the use and management of “shared” water catchments and 

rivers, national security, policing, health and veterinary restrictions, and 

harmonisation of laws.29 Adopting the reasoning of Scholtz,30 these issues 

necessitate cooperation in a communal effort to promote ecological security. This 

implies adopting custodial sovereignty, which requires States to limit their 

exploitation and use of natural resources in accordance with an expectation from 

other States to act in the best interest of the whole mankind, or at least for the 

affected people.31 This should form the basis upon which the TFCA agreements are 

concluded. 

                                        

 

28  Sands et al state that “the principle of territorial sovereignty allows States within limits 

established by international law to conduct or authorise activities such as they choose within 
their territories, including activities that may have adverse effects on their own environment” 

(Sands et al Principles of International Environmental Law 191). This principle is entrenched in 
international law through various UN General Assembly Resolutions adopted since 1945 and 

cemented in principle 21 of the Stockholm Declaration, 1972 and principle 2 of the Rio 
Declaration, 1992 and echoed in article 3 of the CBD. Moreover, the principle also extends to the 

right of state to be free from external interference over their exploitation (Sands et al Principles 
of International Environmental Law 192). The place of state sovereignty in international 
environmental law is widely discussed but see for instance Gardner 1996 Fordham Environmental 
Law Journal 133-134; McIntyre “The making of international natural resources law” 442-444; 
Soto 1996 ILSA Journal of International & Comparative Law 194; Swartz 2014 European Journal 
of Business and Social Sciences 34-38. In the context of Transboundary Governance, see for 

instance, Bishop The Challenge of Creating an Effective Legal Regime 29-30; Gullet 
“Transboundary Environmental Impact Assessment” 274; Karkkainen 2004 Global Environmental 
Politics 72-96; Lubbe Straddling Border and Legal Regimes 26-29; Venter “Transfrontier 
Protection of the Natural Environment” 69. 

29  See para 1.2.2.1 above. See also, Hanks 2003 Journal of Sustainable Forestry 128. Ideally, free 
movement here is limited to tourists, but in practice this may involve the free movement of 

goods, persons, services, and labour.  

30  Scholtz 2008 Netherlands International Law Review 333. 
31  Scholtz 2008 Netherlands International Law Review 330, 336-337. 
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These TFCA agreements may take the form of formal or informal arrangements.32 

Formal agreements are supported by legal mechanisms, which may be binding, such 

as treaties, or non-binding instruments, such as memoranda of understanding 

(MOUs) or Declarations of Intent.33 Informal agreements do not require the 

ratification of official agreements and are based on looser arrangements made 

between the participants.34 Edwardes35 explains that the elaboration of 

transboundary conservation initiatives is a politically complex undertaking that can 

take many forms, involve various stakeholders and imply different levels of 

implication from national authorities. 

Ultimately, the nature of the agreement should be informed by the intended 

functions of the TFCA initiative.36 Moreover, the institutional arrangements should 

promote and support open, transparent, inclusive and informed processes.37 In 

addition, these arrangements should ensure that the governance functions of the 

TFCAs match the scale of the issues that must be resolved by the TFCA initiatives 

and they must therefore encourage decision-making at the appropriate scale, 

deciding the parties that should be included and those that should not.38 

In the SADC region, the practice is to begin by concluding a MOU with the 

subsequent signing of a binding agreement or treaty.39 At the moment, there are 11 

                                        

 

32  Vasilijević et al Transboundary Conservation 50. See also, Edwardes Transboundary Cooperation 
10-12; Katerere, Hill and Moyo A Critique of Transboundary Natural Resource Management 13; 
Pellegrini and Rastogi “Enhancing the diversity, quality and vitality of governance” 13-14; 100-

102. 
33  Vasilijević et al Transboundary Conservation 50. 

34  Vasilijević et al Transboundary Conservation 50. 

35  Edwardes Transboundary Cooperation 10-12. 
36  Vasilijević et al Transboundary Conservation 51; Blatter 2003 Governance: An International 

Journal of Policy, Administration, and Institutions 503-506, 517-519. 
37  Vasilijević et al Transboundary Conservation 51. 

38  Vasilijević et al Transboundary Conservation 51. 
39  An example is the Great Mapungubwe TFCA between Botswana, South Africa and Zimbabwe, 

which was concluded by an MOU in 2006, the Treaty must still be finalised. See in this regard, 

the Great Mapungubwe Final Treaty for Approval, 2010. See also, SADC TFCA Network SADC 
Transfrontier Conservation Areas 22. 
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established TFCAs, five by way of treaties and six by way of MOUs.40 The conclusion 

of these agreements in SADC is mostly done by the Heads of States of the 

participating countries.41 The agreements are also supported by records of 

understanding between the conservation agencies of the participating States, and 

Joint Management Plans (JMPs) that provide for the day-to-day management of the 

TFCA.42  

The involvement of NGOs and other donor organisations in the preliminary and 

developmental stages of the TFCA process is characteristic in the region.43 However, 

Katerere, Hill and Moyo44 explain that the establishment of most of the TFCAs in the 

region has been pushed forward at a rapid pace without much time for consultation 

with communities and other stakeholders. This has become a problematic issue for 

the management of the TFCAs, especially with respect to the governance of the 

protected area components.45 It is therefore important to consider these protected 

area components.  

                                        

 

40  See para 1.2.2.1 above. The TFCAs that have treaties are classified as a Category A TFCA and 
include: the Ais/Ais – Richtersveld TP between Namibia and South Africa; the Kgalagadi TP 

between Botswana and South Africa; the Kavango Zambezi TFCA between Angola, Botswana, 

Namibia, Zambia and Zimbabwe; and the GLTFCA. The TFCAs established by MOU are: the 
Lubombo TFCA between Mozambique, South Africa and Swaziland; the Maloti-Drakensberg TFCA 

between Lesotho and South Africa; the Greater Mapungubwe TFCA between Botswana, South 
Africa and Zimbabwe; the Chimanimani TFCA between Mozambique and Zimbabwe; and the 

Malawi-Zambia TFCA between Malawi and Zambia. SADC TFCA Network SADC Transfrontier 
Conservation Areas 1; Peace Parks Foundation 2014 http://www.peaceparks.co.za. 

41  See for instance, Katerere, Hill and Moyo A Critique of Transboundary Natural Resource 
Management 15. 

42  Hanks 2003 Journal of Sustainable Forestry 128. See for instance, the Joint Management Plan for 

the GLTFCA in para 2.4.1.2 below. 
43  Andersson, Dzingirai and Cumming “TFCAs and the invisible peoples” 16-18; Katerere, Hill and 

Moyo A Critique of Transboundary Natural Resource Management 15; Büscher 2010 

Development and Change 35-42; Lockwood 2010 Journal of Environmental Management 755. 
44  Katerere, Hill and Moyo A Critique of Transboundary Natural Resource Management 13. See also, 

Andersson, Dzingirai and Cumming “TFCAs and the invisible peoples” 16-18; Lockwood 2010 
Journal of Environmental Management 749-755; Pellegrini and Rastogi “Enhancing the diversity, 

quality and vitality of governance” 100-102. 
45  Andersson Dzingirai and Cumming “TFCAs and the invisible peoples” 18-21; Bocchino “Rural 

People in Southern African” 293-319. See more generally, Vasilijević et al Transboundary 
Conservation i; Pellegrini and Rastogi “Enhancing the diversity, quality and vitality of 
governance” 72-73, 100-102. 

http://www.peaceparks.co.za/
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2.2.2.3 Protected areas component 

The IUCN46 defines a protected area as “a clearly defined geographical space, 

recognised, dedicated and managed, through legal or other effective means, to 

achieve the long-term conservation of nature with associated ecosystem services 

and cultural values.” In this study, the most important aspect of this definition 

suggests that protected areas have clearly defined boundaries and are formally 

recognised and managed for biodiversity conservation as well as for the protection 

of natural and associated cultural resources.47 In the first place, this suggests that 

protected areas are provided for by law or another formal arrangement.48 Secondly, 

this presupposes that protected areas are primarily set aside for biodiversity 

conservation and then for other “associated uses”.49 These protected areas are 

categorised by the IUCN as: strict nature reserves,50 wilderness areas,51 national 

parks,52 natural monuments or features,53 habitat/species management areas,54 

                                        

 

46  Dudley “Defining protected areas” 22-24. See also, Borrini-Feyerabend and Hill “Governance for 

the Conservation” 175; Borrini-Feyerabend et al Governance of Protected Areas 5; Stolton “What 
are protected areas” 13-14; Worboys “Concept, purpose and challenges” 15. 

47  Harmon “What does IUCN’s Protected area definition actually mean?” 25-26; Borrini-Feyerabend 
and Hill “Governance for the Conservation” 175; Chape et al 2005 Philosophical Transactions 
444; Stolton “What are protected areas” 13-14. 

48  Pellegrini and Rastogi “Enhancing the diversity, quality and vitality of governance” 13-14, 100-
102; Borrini-Feyerabend and Hill “Governance for the Conservation” 175; Borrini-Feyerabend et 
al Governance of Protected Areas 6. 

49  Borrini-Feyerabend et al Governance of Protected Areas 5; Borrini-Feyerabend and Hill 

“Governance for the Conservation” 177; Pellegrini and Rastogi “Enhancing the diversity, quality 
and vitality of governance” 15-16, 25; Stolton “What are protected areas” 13-14; Worboys 

“Concept, purpose and challenges” 16. 

50  “These are areas that are strictly protected for biodiversity and possible 
geological/geomorphological features, where human visitation, use and impacts are controlled 

and limited” (Dudley “Defining protected areas” 22-24). See also, Borrini-Feyerabend et al 
Governance of Protected Areas 9; Chape et al 2005 Philosophical Transactions 447; Worboys 

“Concept, purpose and challenges” 17. 

51  “These are usually large unmodified or slightly modified areas, retaining their natural character 
and influence, without permanent or significant human habitation, protected and managed to 

preserve their natural condition” (Dudley “Defining protected areas” 22-24). See also, Borrini-
Feyerabend et al Governance of Protected Areas 9; Chape et al 2005 Philosophical Transactions 

447; Stolton “What are protected areas” 15; Worboys “Concept, purpose and challenges” 18. 
52  “These are large or near-natural areas protecting large-scale ecological processes with 

characteristic species and ecosystems, which also have environmentally and culturally compatible 

spiritual, scientific, educational, recreation land visitor opportunities” (Dudley “Defining protected 
areas” 22-24). See also, Borrini-Feyerabend et al Governance of Protected Areas 9; Chape et al 
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protected landscapes or seascapes55 and protected areas with sustainable use of 

natural resources.56 In a TFCA, it is possible to have more than one category of 

protected areas.57 

Typically, especially in Southern Africa, these protected areas are state owned.58 

However, in line with the IUCN guidelines and principles on protected areas this may 

also include privately owned or communally owned protected areas.59 The ownership 

of the protected areas is crucial in determining the nature of governance and 

management of the protected areas component as well as the broader TFCA.60 The 

                                                                                                                           

 

2005 Philosophical Transactions 447; Stolton “What are protected areas” 15; Worboys “Concept, 
purpose and challenges” 18. 
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and Oviedo Indigenous and Local Communities 18; Pellegrini and Rastogi “Enhancing the 
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IUCN61 identifies four forms of governance.62 The first form of governance is 

governance by government, in which a national ministry or park agency, sub-

national ministry or agency, or government-delegated management holds the 

authority, responsibility and accountability for managing the protected area.63 The 

second is shared governance, which involves collaborative management at various 

degrees of influence; and joint management by a pluralist management board.64 

Transboundary management of protected areas falls under this form of governance 

where various levels of government authorities across international borders are 

involved.65 The third form of governance is private governance, which is governance 

by an individual owner, corporate body and non-profit organisations such as NGOs, 

universities or cooperatives.66 The fourth is governance by indigenous peoples and 
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local communities, in which “the management authority and responsibility rest with 

indigenous peoples and/or local communities through various forms of customary or 

legal, formal or informal, institutions and rules.”67  

Paterson68 highlights the challenges that arise from attempting to assign or prescribe 

any one of these governance types to a single protected area, where issues of land 

ownership, tenure, and therefore authority over management are highly complex. 

Thus, the issue of ownership of the land does and should determine the type of 

management over the protected area, and where ownership belongs to more than 

one entity, such as the government, local communities and private entities, the 

management model becomes a hybrid combination of the four governance 

typologies.69 These complexities in governance make it imperative for principles such 
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as, among others,70 beneficiation, public participation, and accountability to be 

embedded into the governance of protected areas.71  

Beneficiation is described by Paterson72 as the range of rights or benefits and 

associated responsibilities or costs, which may flow from a protected area, where the 

rights or benefits and responsibilities or costs may fall on one or more person or 

institution, which could include: government authorities; community institutions; 

NGOs; companies and ordinary people. These rights or benefits and responsibilities 

or costs can be based in law, custom and agreement.73 Moreover, the selection of 

the appropriate form of beneficiation will largely depend on the capacity of the key 

stakeholders.74 Beneficiation is premised on a human centred approach to 

conservation in protected areas, which enables the stakeholders whose livelihoods 

are dependent on the resources within and around these areas, to access these 

resources and to share in the proceeds that accrue to the protected areas as a result 

of the activities that occur therein.75 To ensure that beneficiation is realised, it is 

important to have public participation.  
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Public participation involves all the relevant stakeholders in the decision-making 

process of developmental activities to promote land stewardship and the inclusion of 

voluntary initiatives in protected areas management.76 Thus, the participation of 

local communities, in particular, is especially important in the TFCA setting, where 

exclusion creates tensions over natural resource use and promotes environmentally 

harmful behaviour from these communities.77 Studies reveal that the higher the level 

of community participation in protected areas’ decision-making processes, the higher 

the level of compliance of these communities in conservation strategies.78 To enable 

local involvement in the control of the natural resources, legal arrangements such as 

granting private ownership of land, communal ownership of land and/or resources, 

and secure usufruct rights should be in place.79  

Closely related to public participation is accountability, which is aimed at ensuring 

that decision-makers are answerable to the relevant stakeholders for their actions.80 

Accountability measures are therefore important to involve other stakeholders, 

especially local communities, to improve communication between protected area 

managers and the public, and to make the process more inclusive for all 

stakeholders.81 These measures include state of the parks reports, annual reports, 
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external audits, advisory committees, stakeholder roundtables and parliamentary 

debates.82  

Once these protected areas are incorporated into one single unit by way of 

international agreements, with the most appropriate governance and management 

structures and mechanisms in place, they are referred to as transfrontier parks 

(TFPs). TFPs are areas in which all or most of the areas are jointly-managed 

transboundary protected areas, usually in the form of national parks, as well as 

other smaller areas that link the protected areas.83 Thus, there is a difference 

between TFCAs and TFPs, where the latter consists of the formal protected area 

components, whereas the former extends to other resource use areas. It is also safe 

to say that TFPs, stricto sensu, are a form of TFCAs.84 Thus, countries can enter into 

agreements in terms of which they create TFPs and not TFCAs. In Southern Africa, 

the Kgalagadi TFP and Richtersveld Parks are examples of TFPs.85 It is therefore 

important to consider the distinguishing element between TFPs and TFCAs, namely 

the inclusion of other multiple resource-use areas found in TFCAs. 

2.2.2.4 Multiple resource areas 

As alluded to earlier, the term “multiple resource areas” suggests that the TFCA has, 

apart from protected areas, more than one land use, thus the land within the TFCAs 

is not exclusively state owned. In fact, the term “transfrontier conservation” was 

adopted by the World Bank, the core funding to the LNP and GLTFCA, in 1996 in its 

pilot project on transfrontier conservation in the Mozambican component.86 The 

project was aimed at establishing conservation areas, which include protected areas 
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83  Braack et al Security Considerations in the Planning and Management of Transboundary 1939. 
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as well as multiple resource-use areas.87 As the concept has evolved, it has been 

broadened to integrate biosphere reserves, and various community-based natural 

resource management programmes.88 This concept has been embraced especially in 

the SADC region as a number of the TFCAs that have been proposed and/or 

established take the form of multiple resource areas. Munthali,89 in his definition of 

TFCAs, emphasises that the multiple resource areas are used by local communities 

and private landholders. 

With regards to private landholders, it must be understood that the land use usually 

varies in accordance with the landowners’ preferences and although the national 

laws may vary, they ultimately accord some exclusivity to the land rights of these 

private individuals.90 Yet, it has been suggested that where private lands are used 

for protected areas, the relevant legislation should regulate the way in which the 

private land is used.91 The trend in the region has been to have private land uses 

consistent with conservation including, inter alia, game ranching or game farming on 

all or part of the land.92  

For local communities, the most common land uses include, inter alia, traditional 

ceremonies, subsistence agriculture, shifting cultivation, grazing and harvesting of 

natural resurces for direct consumption or small-scale commercial enterprises.93 
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Where land that belongs to or used by local communities, commonly referred to as 

communal land,94 falls within a part of the protected areas components, 

arrangements are usually made with the community leaders regarding the land 

use.95 Such arrangement may include, inter alia, lease agreements in terms of which 

that part of the communal land is under the use and control of the protected area 

authorities for some compensation or agreements in terms of which the communities 

have their land use rights restricted in accordance with the goals of the protected 

areas.96 The situation is different when the communities are outside the protected 

areas.97 Here, communities are free to exercise their land use rights as they will, 

subject to national laws and, in some instances, in ways that are conflicting with the 

ultimate goal of the TFCA.98 Nevertheless, with their involvement in the creation, 

governance and management of the TFCA, in accordance with the principles 

highlighted above, it is possible to get these local communities to buy in.99  

In fact, proponents of TFCAs have identified that local communities can get involved 

and benefit from the creation of TFCAs through the promotion of CBNRM.100 Though 
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not discussed as such above, CBNRM is in fact another important principle of 

modern protected areas governance in Southern Africa.101 CBNRM means:  

communities, defined by their tight spatial boundaries of jurisdiction and 
responsibilities, by their distinct and integrated social structure and common 
interests, can manage their natural resources in an efficient, equitable, and 
sustainable way.102 

At the heart of this concept is the notion that communities should satisfactorily 

manage their own resources – resources that they value, and over which they have 

exclusive rights to use, manage and benefit from, according to their local custom, 

knowledge and technologies.103 Apart from subsistence agriculture and livestock 

rearing, the most common land uses for CBNRM, especially in the SADC region, are 

trophy hunting and ecotourism which have been promoted as a means of protecting 

wildlife and which, in return, yield additional income and employment.104  

But, to attain success, the following CBNRM principles must be applied: communities 

must have rights over their land and resources, and security of tenure, in order to 

control access to resources and how they are used. Communities must have strong 

representative and accountable institutions with solid financial and organisational 

management skills.105 Moreover, communities must be able to derive appropriate 

benefits from the resources that they manage.106 The latter is especially important in 

that the benefits must outweigh the costs of management.107  
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Successful CBNRM is further hinged upon the decentralisation and defining the 

community.108 Decentralisation here involves the devolution of authority over the 

natural resources to the local communities to enable autonomy for the latter.109 To 

this end, Agrawal110 identifies the need for recognising and working with multiple 

actors and interests at local level; and then granting these local actors the authority, 

and capacity, to create and enforce rules about the use, management and 

conservation of their resources. However, government agencies and bureaucracies 

are often unfamiliar with the specifics of local resource systems as are the local 

communities themselves.111 Yet, the role of government and other stakeholders such 

as NGOs and aid agencies is not excluded completely.112 Rather, it is crucial that 

checks and balances among all these actors should be in place.113  

Nevertheless, Duffy114 indicates that the very issue of decentralisation, and the 

application of the CBNRM principles as a whole, has been problematic in the TFCAs 

in the Southern African context.115 The power relations involved in the establishment 
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and subsequent management of TFCAs in SADC have perpetuated centralisation.116 

Dressler and Büscher117 also criticise the prevalence of CBNRM initiatives in SADC 

TFCAs, which do not necessarily benefit the local communities and in fact rob them 

of their livelihoods through an imposition of land uses that may not necessarily be 

beneficial to these local communities. This disenfranchisement of local communities 

is central to this study, as it highlights the manner in which local communities have 

been treated in the TFCAs in the region.118 Studies119 reveal that the livelihoods of 

local communities have not improved, and have, in certain instances, deteriorated, 

as a result of the creation of TFCAs and the furtherance of conservation initiatives 

and development activities that alter the manner in which local communities use 

their land and/or natural resources. Noteworthy is the remark by Andersson, 

Dzingirai and Cumming120 that, in the practical implementation of CBNRM, including 

the level of benefit-sharing and participation, local communities often remain 

invisible and disengaged. Consequently, local communities experience physical 

displacement, changes in land tenure affecting local land management, restricted 

access to resources, human wildlife conflict and degradation of resources.121 

From the above, it is clear that the existence of various land uses in one large 

ecological region has the tendency to create complexities around management and 
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Bocchino “Rural People in Southern African” 293-319; Cumming, Dzingirai and De Garine-
Wichatitsky “Land- and natural resource-based” 177; Dressler and Büscher 2008 Geoforum 453-

455; Duffy 2006 Political Geography 95-102; Lockwood 2010 Journal of Environmental 
Management 794-795; Steven “A New Protected Area Paradigm” 60-65. See more generally on 
the costs of protected areas to local livelihoods, Coad et al The Costs and Benefits of Protected 
Areas 16-22. 

120  Andersson, Dzingirai and Cumming “TFCAs and the invisible people” 19-20. See also, Cumming, 

Dzingirai and De Garine-Wichatitsky “Land- and natural resource-based” 163-178; Kamoto et al 
2013 Land Use Policy 293-301. 

121  Cumming, Dzingirai and De Garine-Wichatitsky “Land- and natural resource-based” 177-178. See 

more generally, Coad et al The Costs and Benefits of Protected Areas 16-18. See also, Strickland-
Munro and Moore 2014 Koedoe 1-5. 
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the furtherance of unified goals.122 Vasilijević123 explains that this involves 

implementing manifold objectives of transboundary conservation at different levels, 

the involvement of a variety of sectors and stakeholders, identifying common values 

and visions, incorporating community needs from the beginning and obtaining the 

support of the decision-makers. It is therefore important to consider the key 

objectives of TFCAs. 

2.2.3 Objectives of TFCAs  

The objectives of TFCA establishment are not always clear-cut and clearly 

enunciated, and vary by case.124 Consequently, the IUCN125 in the context of “parks 

for peace”,126 identifies the following objectives: 

(i) Supporting long-term co-operative conservation of biodiversity, ecosystem 
services, and natural and cultural values across boundaries;  

(ii) Promoting landscape-level ecosystem management through integrated 
bioregional land-use planning and management;  

(iii) Building trust, understanding, reconciliation and co-operation between and 
among countries, communities, agencies and other stakeholders;  

(iv) Preventing and/or resolving tension, including over access to natural resources;  

(v) Promoting the resolution of armed conflict and/or reconciliation following armed 
conflict;  

(vi) Sharing biodiversity and cultural resource management skills and experience, 
including co-operative research and information management;  

(vii) Promoting more efficient and effective co-operative management programmes;  

(viii) Promoting access to, and equitable and sustainable use of natural resources, 
consistent with national sovereignty; and  

(ix) Enhancing the benefits of conservation and promoting benefit-sharing across 
boundaries among stakeholders.127 

                                        

 

122  A discussion of the GLTFCA in para 2.4 below highlights the kind of complexities that exist in the 
multiple resource use areas.  

123  Vasilijević “Transboundary conservation: An emerging concept” 8. See also, Agrawal and Gibson 
1999 World Development 629-649; Borrini-Feyerabend, Kothari and Oviedo Indigenous and Local 
Communities 87-92. 

124  Sandwith et al Transboundary Protected Areas for Peace 4. 

125  Sandwith et al Transboundary Protected Areas for Peace 4. 

126  Vasilijević et al Transboundary Conservation 14; Sandwith et al Transboundary Protected Areas 
for Peace 4. 
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While all of these objectives are probably intended by most countries that have 

concluded agreements to establish TFCAs, the most prominent of them, within the 

SADC context, are related to biodiversity conservation, regional integration, 

economic development and the alleviation of poverty.128 For the purposes of this 

study, the discussion that follows focuses only on biodiversity conservation, 

economic development and the improvement of livelihoods-alleviation of poverty. 

2.2.3.1 Biodiversity conservation 

The creation of large ecological regions, as discussed earlier, should, in principle, 

indicate that the most important reason for establishing TFCAs is the conservation of 

biological diversity. This is consistent with the first three objectives cited by the IUCN 

listed above.129 Actually, a closer examination of all nine IUCN objectives reveals that 

biodiversity conservation is at the heart of each of them. Although different 

disciplines may provide subject-specific definitions of biodiversity conservation, this 

study adopts the approach of international legal instruments on the subject. 

Biodiversity conservation is, therefore, understood as “the preservation, protection 

and restoration of genetic, species and ecosystems diversity.”130  

A useful definition of biodiversity conservation, particularly “in-situ conservation”, as 

provided for in the Convention Biological Diversity, 1992 (CBD), assists in the 

realisation of this objective in TFCAs. In-situ conservation is defined as  

the conservation of ecosystems and natural habitats and the maintenance and 
recovery of viable populations of species in their natural surroundings and, in the 

                                                                                                                           

 

127  Sandwith et al Transboundary Protected Areas for Peace 4. 
128  See for instance, Hanks 2003 Journal of Sustainable Forestry 128; Büscher 2010 Third World 

Quarterly 260; Ron SADC Proposed Framework for TFCAs 10.  
129  See para 2.2.3 above. 

130  Lubbe Straddling border and legal regimes 16-23 provides a detailed discussion of the meaning 

of biodiversity and its importance in SADC. See also, Mugadza Biodiversity conservation through 
TFCAs 7; Borrini-Feyerabend et al Governance of Protected Areas 13. 
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case of domesticated or cultivated species, in the surroundings where they have 
developed their distinctive properties.131 

Key in this definition is the concept of conservation within natural surroundings. To 

this end, an obligation is placed on state parties to the CBD to “demarcate, or 

establish within their territories, protected areas or special measures for in-situ 

conservation” and to protect areas adjacent to protected areas for sustainable 

use.132 In as much as there is no express provision for TFCAs in this Convention, the 

TFCA initiatives may be classified as the “special measures for in-situ 

conservation.”133 Thus, TFCAs, which include both protected areas and their 

“adjacent areas”, may qualify as “a special measure” by two or more countries, in 

which ecosystems, species and natural habitats will be conserved especially within 

their natural surroundings at a larger and more inclusive scale. Additionally, the Aichi 

Targets134 agreed to under the CBD, call for greater conservation of biodiversity 

through well-connected protected areas,135 as well as the prevention the extinction 

of known threatened species.136 TFCAs can be classified under the “well-connected 

protected areas” and as ecoregions, they are vital to preventing the extinction of 

threatened species as required by the Aichi Targets.137 Moreover, the inclusion of 

multiple resource areas in TFCAs is consistent with the concept of “other effective 

conservation measures” in Aichi Target 11.138  

Biodiversity conservation in TFCAs is in line with current policies on environmental 

protection and the sustainable use of natural resources conservation in the African 

Union (AU) and the SADC region. The AU’s New Partnership for Africa’s Development 

                                        

 

131  Article 1 of the CBD. 

132  Article 8(d) and (e) of the CBD. 
133  Mugadza Biodiversity conservation through TFCAs 14. See also, Lubbe Straddling border and 

legal regimes 16. 

134  CBD Conference of Parties Decision X/2 Strategic Plan for Biodiversity 2011-2020. 
135  Aichi Target 11. 

136  Aichi Target 12. 
137  Lubbe Straddling border and legal regimes 7; Lubbe “A Legal Appraisal of the SADC Normative 

Framework” 206. See also, Pellegrini and Rastogi “Enhancing the diversity, quality and vitality of 
governance” 27; Amend and Kothari “Achieving Aichi Target 11” 26. See more generally, Borrini-

Feyerabend and Hill “Governance for the Conservation” 178; Butchart et al 2015 Conservation 
Letters 334. 

138  Amend and Kothari “Achieving Aichi Target 11” 26. 
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(NEPAD)139 Environment Action Plan of 2010-2015 (NEPAD EAP),140 which is aimed 

at assisting African States in the implementation of their obligations under the CBD 

and other biodiversity-related conventions,141 identifies cross-border conservation of 

natural resources as one of its key priorities. It aims at ensuring collaboration 

between countries on the sustainable use, conservation and management of natural 

resources.  

At sub-regional level, the SADC Treaty of 1992, identifies the sustainable use of 

natural resources and effective protection of the environment as one of the 

objectives of SADC.142 It is from this Treaty that the Wildlife Protocol introduces 

TFCAs as mechanisms for the sustainable use of wildlife and other natural 

resources.143 This is echoed by the SADC Protocol on Forestry, 2002,144 the SADC 

Revised Protocol on Shared Water Courses, 2000145 and the SADC Fisheries Protocol, 

2001,146 for the sustainable management of forestry, shared water courses and 

fisheries, respectively.147 In addition, the SADC Regional Indicative Development 

Strategy (RISDP) of 2001148 identifies TFCAs as consistent with the region’s wildlife 

policies on, inter alia, the conservation of regional ecosystems and landscapes, 

endangered, endemic and cross-border migratory species, and the prevention of the 

extinction of indigenous plant and animal species.149 In fact, TFCAs are classified 

under the key strategies to implement these policies in SADC.150 Further, the SADC 

                                        

 

139  NEPAD is a non-binding instrument on the AU programme on economic development in the 

region. However, all members of the AU are automatically members of NEPAD. Kamga Human 
rights in Africa: Prospects for the realisation of the right to development 255.  

140  Paragraph 5.2.1 of the NEPAD EAP. 
141  Paragraph 5.2.1 of the NEPAD EAP. 

142  Article 5 of the SADC Treaty 1992.  

143  Article 2(f) of the Wildlife Protocol. 
144  Article 14 of the SADC Protocol on Forestry (2002). 

145  Articles 1 and 2 of the SADC Revised Protocol on Shared Water Courses (2000). 
146  Articles 3, 7 and 8 of the SADC Protocol on Fisheries (2001). 

147  For a detailed discussion of these instruments, see Lubbe Straddling border and legal regimes 
162-185; Lubbe “A Legal Appraisal of the SADC Normative Framework” 217-230.  

148  SADC Regional Indicative Development Strategy (RISDP) (2001). 

149  Paragraph 3.4.8 of the RIDSP.  
150  Paragraph 3.4.8.1 of the RIDSP. 
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Regional Biodiversity Strategy of 2006151 which provides the framework for 

cooperation in biodiversity issues that transcend national boundaries identifies TFCAs 

as a vehicle for implementing the Biodiversity Strategy. 

Transboundary conservation of natural resources in the region is therefore, premised 

on the understanding that the conservation as well as economic benefits of 

collaboration across national boundaries for the sustainable use, conservation and 

management of natural resources are greater than those achieved by the individual 

efforts within countries.152 The TFCAs in SADC have been established in line with the 

NEPAD EAP transboundary conservation project.153 Thus within the AU and SADC 

region, it is accepted that where biological resources exhibit transboundary 

migratory patterns, the best way to ensure their conservation and management is 

through the joining of the conservation areas of those countries or regions that 

comprise of that ecosystem.154  

Moreover, TFCAs are necessary for the management of bioregions,155 which require a 

multi-state management cooperation.156 Bioregions are situated outside of political 

or national boundaries or descriptions.157 The argument is that political boundaries 

tend to hinder the ecological integrity of certain bioregions by creating barriers or 

                                        

 

151  SADC Regional Biodiversity Strategy (2006). 
152  Paragraph 116 of the NEPAD EAP. 

153  Paragraph 3.1 of the SADC Programme for TFCAs; Ferreira 2004 Geo Journal 301. 
154  Paragraph 1.2 of the SADC Regional Biodiversity Strategy. 

155  Wolmer 2003 Journal of African Studies 263. See also, Fall 2003 Journal of Sustainable Forestry 
86-89; Barquet 2015 Norsk Geografisk Tidsskrift-Norwegian Journal of Geography 266-267. 

156  A bioregion is defined as “A place defined by its life forms, its topography and its biota rather 

than human dictates; a region governed by nature, not legislature. These regions are described 
as self-contained and equilibrial, existing in close and complex organic harmony and having 

specific animal and human carrying capacities” (Bishop The Challenge of Creating an Effective 
Legal Regime 29-30). Bishop cautions that bioregionalism contradicts ecoregionalism where the 
former promotes conservation objectives through bottom-up initiatives that promote political 

autonomy, decentralised governance, grassroots empowerment, social equity and self-
sufficiency; while the latter is a top-down approach that negates social objectives in favour of 

stakeholders, partnerships, participatory planning and capacity building. Despite these divergent 
management approaches the essence in this study is to highlight the objective of conserving 

biodiversity.  

157  See for instance, Sandwith and Lockwood “Linking the Landscape” 580-584; Bakarr and 
Lockwood “Establishing Protected Areas” 200-208. 
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boundaries that are environmentally arbitrary to biotic fluxes.158 Thus with the 

creation of TFCAs that consist of large, contiguous and “unfragmented” habitats, 

more biodiversity is conserved within these bioregions.159 These viewpoints have 

also supported the reasoning that TFCAs enable the creation of wildlife corridors, 

which assist in restoring connectivity between parts of ecosystems that were 

previously isolated under national protected areas.160 Therefore, it can be said that 

biodiversity conservation is the main reason for and the ultimate objective of all 

TFCAs across the globe.161  

However, Cumming162 argues that biodiversity conservation cannot be dissociated 

from the “sustainable development”163 of the people living within TFCAs as the 

primary objective of the establishment of these areas. This is a digression from a 

purely ecocentric approach towards biodiversity conservation, which is important for 

TFCAs.164 Understood in this way, biodiversity conservation is an essential element in 

                                        

 

158  Wolmer 2003 Journal of African Studies 263. In Southern Africa, it is common to find similar 
biological resources along national boundaries forming large expanses of ecosystems that 

transcend borders, as a result of the colonial demarcations of countries that disregarded the 
existence of such ecosystems. The situation did not change with the regaining by Africa of its 

independence from colonialism, with the adoption of the uti possidetis principle in terms of which 

the colonial boundaries of countries are to be maintained (Ratner 1996 American Journal of 
International Law 590). Thus, during this era, and for some time afterwards, individual countries 

singularly protected their portions of these bioregions as national parks and wildlife reserves 
(Mugadza Biodiversity conservation through TFCAs and the rights of local communities 25). 

Moreover the different socio-economic and political climates of the different countries also 
influence the way in which these biological resources are managed (Barquet 2015 Norsk 
Geografisk Tidsskrift-Norwegian Journal of Geography 266-267). This results in the creation of 

chain of habitat islands that are disparate and disconnected, blocking natural migration patterns 
and inhibiting the genetic mixing of rare or threatened species (Ferreira 2004 Geo Journal 301). 

159  Ramutsindela “Transfrontier Conservation and Local Communities” 171; Barquet 2015 Norsk 
Geografisk Tidsskrift-Norwegian Journal of Geography 266-267; Wolmer 2003 Journal of African 
Studies 263. 

160  Duffy 2006 Political Geography 95. 
161  Vasilijević et al Transboundary Conservation 22. See also, Lubbe Straddling border and legal 

regimes 16. 
162  Cumming Constrains to Conservation and Development Success 5; Andersson, Dzingirai and 

Cumming “TFCAs and the invisible peoples” 12-21. See more generally, Lopoukhine “Protected 
areas” 1-2; Sherly and Emerton “Protected Areas” 4-5. 

163  This concept is dealt with in detail in paragraph 3.2.1 below. 

164  Lubbe Straddling border and legal regimes 17. See more generally, Stolton “What are protected 
areas” 18-19. 
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achieving human development165 and the improvement of livelihoods in TFCAs.166 

This is explored further below. 

2.2.3.2 The improvement of livelihoods – alleviation of poverty 

As stated above, the TFCA objective of biodiversity conservation cannot be 

separated from the objective of the improvement of livelihoods and the alleviation of 

poverty.167 According to Coad et al,168 ‘livelihoods’ represents the “means of living”, 

while ‘poverty’ is “an outcome-based measure of livelihood performance”, which is 

measured in terms of absolute income, and more recently also in terms of health 

and education parameters. Therefore, the improvement of livelihood and poverty 

alleviation relate to, inter alia, non-economic benefits that contribute to well-being,169 

benefits which enable the earning of income, acquiring and consuming of assets, 

community pride, confidence in living culture, education and spiritual life; and 

                                        

 

165  Human development in this context envisages the improvement of livelihoods and welfare of 

people living within the TFCAs (Cumming Constrains to Conservation and Development Success 
5). 

166  Mugadza Biodiversity conservation through Transfrontier Conservation Areas 10. See also, Lubbe 

Straddling border and legal regimes 16-17; Du Plessis and Du Plessis “Southern African 
Perspectives” 252-258. See more generally, Stolton et al “Values and benefits of protected 

areas” 165. 
167  Paragraph 4.2.5 of the SADC Programme for TFCAs; Du Plessis and Du Plessis “Southern African 

Perspectives” 265; Naughton-Treves, Holland and Brandon 2005 Annual Review of Environment 
and Resources 227-231; Secretariat of the Convention on Biological Diversity 1-2; Lopoukhine 

“Protected areas” 1-2; Sherly and Emerton “Protected Areas” 4-5. Closely related is the discourse 

on protected areas and the alleviation of poverty. In this regard, see for instance, Borrini-
Feyerabend, Kothari and Oviedo Indigenous and Local Communities 5-6; Coad et al The Costs 
and Benefits of Protected Areas 2; Mansourian “Poverty and Protected Areas” 18; Dudley et al 
“Changing definitions of poverty” 20-23.  

168  Coad et al The Costs and Benefits of Protected Areas 2. Coad et al explain that the common 

indicator for defining poor relates to those who earn less than USD1 per day, while the Human 
Development Index developed by the United Nations Development Programme included the 

health and education parameters. Other poverty assessment frameworks now include indicators 
such as access to resources and basic infrastructure, the vulnerability of populations to shock, 

level of community organisation, well-being, the ability to make decisions on the sustainable 
management of resources and political capital. See also, Mansourian “Poverty and Protected 

Areas” 18; Dudley et al “Changing definitions of poverty” 20-23. 

169  Mansourian “Poverty and Protected Areas” 18; Dudley et al “Changing definitions of poverty” 20-
23. 
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participation in environmental services, issues of governance and decision-making 

processes.170  

To achieve this, the Aichi Targets, for instance, call for the integration of biodiversity 

values into national and local development and poverty reduction strategies.171 Du 

Plessis and Du Plessis,172 from a human rights perspective, argue that the rationale 

for the existence of TFCAs should be anthropocentric in nature, validating the 

convergence of biodiversity conservation and socio-economic interests. Moreover, 

the inclusion of multiple resource areas in TFCAs makes it imperative to address the 

needs of the local communities whose livelihoods are intricately linked to and highly 

dependent on the natural resources in these areas.173 This is consistent with the 

regional agenda to meet the Sustainable Development Goals (SDGs),174 in Southern 

Africa.175 TFCAs have been identified as an outreach programme for this agenda.176  

Munthali177 explains that poverty, in all its manifestations, is pervasive in sub-

Saharan Africa. In 2016, it was reported that the population of SADC is estimated at 

293 million people and 40 percent of these live below the one United States Dollar 

(USD) per day poverty line.178 The situation is exacerbated by the HIV and AIDS 

pandemic.179 Hanks180 describes the extent of poverty in the context of the declining 

                                        

 

170  Mansourian “Poverty and Protected Areas” 18. See also, Borrini-Feyerabend, Kothari and Oviedo 

Indigenous and Local Communities 24; Dudley et al “Changing definitions of poverty” 20-23. 
171  Aichi Target 2. See also, Vardon et al “The Aichi Targets and biodiversity conservation” 2. 

172  Du Plessis and Du Plessis “Southern African Perspectives” 265. For a people-centered approach 
to biodiversity conservation, see also, Naughton-Treves, Holland and Brandon 2005 Annual 
Review of Environment and Resources 227-231. 

173  Paragraph 4.2.5 of the SADC Programme for TFCAs; Ron SADC Proposed Framework for TFCAs 
10. See more generally, Mansourian “Poverty and Protected Areas” 18; Thaworn, Kelley and 

Yasmi 2010 Unasylva 32. 
174 See the discussion on SDGs in para 3.1.1 below. 

175  Paragraphs 3.1 and 4.2.5 of the SADC Programme for TFCAs; Ron SADC Proposed Framework 
for TFCAs 10. For a more general discussion of SDGs and conservation in protected areas see for 
instance Borrini-Feyerabend, Kothari and Oviedo Indigenous and Local Communities 24; Sherly 

and Emerton “Protected Areas” 4-5; Mansourian “Poverty and Protected Areas” 18-19. 
176  Paragraphs 3.1 and 4.2.5 of the SADC Programme for TFCAs; Ron SADC Proposed Framework 

for TFCAs 10. 
177  Munthali 2007 Natural Resources Forum 51. 

178  SADC Secretariat Outcomes of the Ministerial Workshop 2; Godsäter Civil Society Regionalization 

67. 
179  Paragraph 1.2 of the SADC Poverty Reduction Framework (2008). 
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food production in Africa as a justification for the TFCA programme in Southern 

Africa. Food production on the continent is declining rapidly, with several countries 

becoming net importers, no longer food exporters.181 In the absence of traditional 

African structures to adapt to these needs or to make a living by producing for the 

market through commercial farming, traditional farming areas are unable to meet 

the needs of the exploding urban population.182  

Thus, in line with SDG 1, the SADC RISDP places poverty eradication as its 

overarching priority.183 According to the SADC Secretariat,184 the goal of eradicating 

poverty in TFCAs is premised on the need to ensure that rural communities are the 

primary beneficiaries of TFCAs and that their livelihoods are enhanced. Munthali185 

elaborates on this by stating that the rural communities living within or adjacent to 

TFCAs are usually marginalised into buffer zones and are only able to access 

peripheral economic activities such as menial jobs as cooks, labourers or guards.186  

Consistently, sceptics187 of TFCA initiatives have argued that the poverty alleviation 

objective is simply a “front” for neoliberal conservation.188 As the argument goes, the 

                                                                                                                           

 

180  Hanks 2003 Journal on Sustainable Forestry 131. See also Dzingirai et al “On the edge of state 

and economy” 106-122; SADC Secretariat Outcomes of the Ministerial Workshop 1-6. 

181  SADC Secretariat Outcomes of the Ministerial Workshop 2; SADC Secretariat SADC Regional 
Vulnerability Assessment (2016) 10-20. See also, Godsäter Civil Society Regionalization 67. 

182  SADC Secretariat Outcomes of the Ministerial Workshop 2; Hanks 2003 Journal on Sustainable 
Forestry 131. 

183  SDG 1 replaced MDG 1 on poverty. 
184  SADC Secretariat 2013 SADC Programme for TFCAs 18. 

185  Munthali 2007 Natural Resources Forum 52. 

186  See also, Andersson and Cumming “Boundary formation and TFCAs” 25-53; Giller et al 
“Population and livelihoods on the edge” 62-84; Cumming, Dzingirai and De Garine-Wichatitsky 

“Land- and natural resource-based livelihood opportunities” 163-171. See more generally, 
Mansourian et al “Poverty and Protected Areas” 4-17; Naughton-Treves, Holland and Brandon 

2005 Annual Review of Environment and Resources 227-231. 

187  See for instance, Büscher 2007 Conservation Biology 229-233; Büscher 2007 Conservation and 
Society 22-43; Büscher 2010 Environment and Planning 648-653; Büscher Transforming the 
Frontier 49-80, 195-218; Büscher 2010 Development and Change 33-37; Büscher 2010 Third 
World Quarterly 259-276; Draper 2004 Culture and Organization 341-353; Duffy “Global-local 

linkages” 68-70; Duffy 2015 Tourism Geographies 530-533; Ramutsindela Transfrontier 
Conservation in Africa 105; Noe “The Selous-Niassa Transfrontier Conservation Area” 196. 

188  Neoliberalism in conservation generally implies “a blend of ideology and practices – both ways of 

thinking about how to save nature in capitalist terms, and specific projects, structures, and 
techniques that use capitalist approaches to conserve biodiversity” (Holmes 2015 Environment 
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continued exclusion of local communities in any meaningful participation in the 

decision-making and beneficiation in TFCAs is evidence of side-lining poverty 

alleviation and improved livelihoods.189 Bocchino190 reports that rural people 

experience TFCAs as a continuation of practices belonging to a policy of exclusion 

advanced in the establishment of protected areas in the region. Wolmer191 adds that 

the objective of alleviating poverty is overtaken by the drive to pursue economic 

development through regional integration. The discussion therefore considers the 

economic development agenda in the SADC TFCAs.  

2.2.3.3 Economic development  

Economic development is identified as a significant reason and goal for the 

implementation of the TFCA programmes in the SADC region.192 One of the 

fundamental goals of SADC, as a regional economic community within the AU, is to 

“promote synergy in regional initiatives for economic, social and conservation 

benefits within its region.”193 The SADC Treaty enshrines regional economic 

integration for the region and states that one of its objectives is to “achieve 

development and economic growth, through regional integration.”194 Consequently, 

the Wildlife Protocol promotes “regional cooperation and integration in wildlife 
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Büscher 2007 Conservation Biology 229-233; Büscher 2007 Conservation and Society 22-43; 
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189  Chaderopa Transfrontier Parks, Social Space 43. See also, Lockwood 2010 Journal of 
Environmental Management 755; Kothari “Diversifying Protected Area” 63. Sherly and Emerton 

“Protected Areas” 11; Mansourian “Poverty and Protected Areas” 26. 
190  Bocchino “Rural People in Southern Africa” 293; Andersson, Dzingirai and Cumming “People at 

wildlife frontiers in Africa” 13-20; Andersson et al “People at wildlife frontiers” 1-4; Cumming, 
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generally, Mansourian “Poverty and Protected Areas” 25-26. 
191  Wolmer “Transboundary conservation” 266; Sherly and Emerton “Protected Areas” 4-5. 

192  Paragraph 4.2.7 of the SADC Programme for TFCAs; Büscher 2010 Third World Quarterly 260. 

193  SADC Regional Indicative Strategic Development Plan (RIDSP).  
194  Preamble, a 5 of the SADC Treaty 1992. 



50 
 

conservation and management,”195 which acknowledges “that the conservation and 

sustainable use of wildlife in the region contribute to economic development.”196 

Additionally, it is believed that “the regional management of wildlife will promote 

awareness of the socio-economic value of wildlife and enable equitable distribution 

of the benefits derived from the sustainable use of wildlife.”197 It is within this 

context that the Protocol introduced and endorsed TFCAs as an important 

mechanism for its regional objectives.198  

It is envisaged that TFCAs are able to yield both conservation and economic benefits 

for the collaborating parties, more so than would be achieved independently.199 The 

basis is that TFCAs are able to pay for themselves and thereby generate revenue, 

not only for their own sustenance and for the local communities, but also for the 

greater national and regional agenda of economic development.200 For this regional 

economic integration, there is a particular emphasis on investments in tourism.201 It 

is envisaged that TFCAs promote widespread tourism venture opportunities, public-

private and private-community partnerships, infrastructure development, increased 

foreign direct investment and trade liberalisation to propel economic development in 

the region.202 At national level, the benefits for economic development include 

increased tax revenues and user fees, the generation of foreign exchange and the 

capturing of capital investment rather than exporting to the developed world. The 

benefits at local level include, inter alia, the purchasing of local products such as 

foods and crafts, the provision of locally owned accommodation, employing local 

                                        

 

195  Ron SADC Proposed Framework for TFCAs 10. 
196  Preamble of the Wildlife Protocol. 
197  Preamble of the Wildlife Protocol. 
198  Articles 1, 4(2)(f), 7(5)(a) and 7(9).) of the Wildlife Protocol. 
199  Mugadza Biodiversity conservation through TFCAs 8; Sherly and Emerton “Protected Areas” 11-
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200  Paragraph 4.2.7 of the SADC Programme for TFCAs; Duffy 2003 Political Geography 96. 
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guides and subsequent reduced rural-urban migration.203 This study focuses on this 

very agenda of using tourism as the driver of economic development. Yet, because 

these TFCA objectives are interdependent,204 tourism should, at a minimum, 

promote all three objectives.  

2.3 The development of tourism in SADC TFCAs  

As a precursor, this segment commences by exploring what tourism is, followed by a 

discussion of how it has been developed within the concept of TFCAs in Southern 

Africa.  

2.3.1 Meaning of tourism 

Tourism is a very complex phenomenon.205 Its conceptualisation varies, depending 

on the different interests involved.206 Accordingly, there seems to be no single 

definition for tourism. Instead, one comes across “traditional” and “newer” 

definitions,207 suggesting that the meaning of tourism has been changing over time. 

One of the earlier definitions of tourism is provided by Aronsson,208 who states that 

tourism is “a movement in space from a person’s home district to one or more 

destinations and then back again.” Tourism, in this definition, is understood simply 

as a movement of people from their homes to other places.209 Other earlier scholars 

on the subject, such as Mathieson and Wall,210 defined it as: 
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206  Moore, Cushman and Simmons 1995 Annals of Tourism Research 71; Darbellay and Stock 2012 

Annals of Tourism Research 442. 
207  Karatzoglou Date Unknown www.aegean.gr/lid/internet/elliniki_ekdosi/TEL_DIMOSI/KLUWER’. 

See also Sharpley 2009 Tourism Development and the Environment 6-19 on the various 
definitions of tourism.  

208  Aronsson The Development of Sustainable Tourism 25. 
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The temporary movement of people to destinations outside the normal places of 
work and residence, activities undertaken during their stay in those destinations, 
and the facilities created to carter for their needs. 

Similarly, the Hague Declaration on Tourism of 1989 (hereafter Hague Declaration) 

describes tourism as  

…all free movements of persons away from their places of residence and work, as 
well as the service industries created to satisfy the needs resulting from these 
movements.211 

It is clear from these definitions that tourism revolves around the tourist’s travel and 

needs. Important here is the recognition that tourism also includes the component of 

industry. This includes travel agents, organisers and intermediaries, attractions, 

accommodation and supporting facilities.212 Other definitions add the element of 

time and purpose.213 Nevertheless, the crucial point here is that the concept of 

tourism, at that stage, focused on the tourist and the tourism industry. Nevertheless, 

Sharpley214 states that  

An analysis of tourism within a development-environment context cannot, or should 
not, be undertaken without defining the character and scope of tourism as a social 
and economic activity. 

This means that in a study such as this one, the above definitions cannot suffice. 

With this in mind, the definition by the United Nations World Tourism Organisation 

(UNWTO)215 is worth considering. They define tourism as  

A social, cultural and economic phenomenon which entails the movement of people 
to countries or places outside their usual environment for personal or 
business/professional purposes.216 

This definition includes social and cultural elements to tourism, thereby suggesting 

that it has to do with social and cultural interactions.217 Recognition is therefore 
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given to the fact that tourism has implications not only for tourists but also for “the 

economy, the natural and built environment and the local population at the 

destination.”218 Based on the above and in the context of this study, therefore, 

tourism involves  

the movement of people to TFCAs, where these are outside their normal places of 
work and residence, for a limited period of time, the activities undertaken during 
their stay in the TFCAs and the facilities created to cater for their needs; all of 
which having economic, environmental, social and cultural implications.  

At the core of this working definition is the reasoning that the movement of people 

and the activities they undertake in TFCAs, as well as the contingent industry, have 

implications for the economies of the participating countries, the physical and built 

environment of the TFCA and beyond; and on the local communities residing within 

and in surrounding areas. This conceptualisation of tourism, with its implications, is 

crucial in TFCAs, because it relates back to the objectives of TFCAs that are 
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discussed above.219 With this understanding of tourism, the study explores how it 

has developed in Southern Africa for TFCAs. 

2.3.2 Development of tourism for TFCAs in Southern Africa 

In TFCAs, tourism occurs across international boundaries. Vasilijević et al220 explain 

that it is transboundary tourism, which entails tourists travelling between different 

parts of the transboundary conservation area “to view different natural features, and 

spending money in the different countries and regions of the area, that brings 

benefits to all countries concerned.”221 Spenceley222 reveals that in Southern Africa, 

the main component of the African tourism product is nature-based tourism, which 

happens mostly in national parks and conservation reserves.223 Priskin224 defines 

nature-based tourism as “tourism that features nature” and includes a range of 

tourism experiences such as adventure tourism,225 ecotourism,226 aspects of cultural 

and rural tourism,227 and wildlife tourism.228 Nevertheless, nature-based tourism, 

                                        

 

219  More generally on the role of tourism in protected areas, see for instance, De Lacy and Whitmore 
“Tourism and Recreation” 517-522. 

220  McCallum and Schoon 2011 www.tbpa.net/page.php?ndx=55. 
220  Vasilijević et al Transboundary Conservation 26. 

221  Vasilijević et al Transboundary Conservation 26. 

222  Spenceley “Introduction: Responsible Tourism in Southern Africa” 15. 
223  Spenceley “Introduction: Responsible Tourism in Southern Africa” 15; Priskin 2001 Tourism 

Management 639. See also, Acquah Human-Wildlife Interactions, Nature-based Tourism, and 
Protected Areas Management 3; Kuenzi and McNeely 2008 “Nature-Based Tourism” 157-58 

224  Priskin 2001 Tourism Management 639. 
225  Newsome et al Natural Area Tourism 12; Buckley 2006 Adventure Tourism 1-2.  

226  Ecotourism as a form of nature-based tourism relates to an experience in remote or natural 

areas that fosters an understanding and appreciation for the need to conserve the natural 
environment in a way that sustains the resources, culture, the economy and the local community 

(Priskin 2001 Tourism Management 639). See also, Higham 2007 “Ecotourism: Competing and 
conflicting schools of thought” 2, 5; Higham and Lück 2007 “Ecotourism pondering the 

paradoxes” 119; Nyaupane and Poudel 2011 Annals of Tourism Research 1345. 

227  Cultural tourism encompasses both passive consumption of culture and active consumption of 
culture (Ivanovic Cultural Tourism 43; Griffin, Raj and Morpeth “Introduction to Cultural Tourism” 

1-6); while rural tourism encompasses all activities which are undertaken in rural areas such as 
ecotourism, adventure tourism, etc. See in this regard, Priestley et al “Legislative Frameworks for 

Rural Tourism” 65; Hall, Mitchell and Roberts “Tourism and the Countryside” 2. 
228  Wildlife tourism is defined as a form of nature-based tourism that includes the consumptive and 

non-consumptive use of wildlife animals in natural areas (Roe, Leader-Williams and Dalal-Clayton 

Take Only Photographs, Leave Only Footprints: The Environmental Impacts of Wildlife Tourism 
19). See also, Higginbottom “Wildlife Tourism: An Introduction” 2. 



55 
 

including its sub-forms, does not necessarily contribute to biodiversity conservation, 

socio-economic development or the improvement of livelihoods.229  

Moreover, it has been argued that TFCAs, through tourism, may offer a sustainable 

alternative to commercial farms and subsistence agriculture as they cover large 

areas within the arid parts of the region.230 In these areas, rain-fed agriculture or 

commercial livestock production is difficult.231 Thus, tourism in TFCAs may affect the 

livelihood strategies of local households, the infrastructure of the natural resource 

base of the destination, opportunities for small enterprise development and patterns 

of local or national economic growth.232 Against this background, it is important to 

consider how tourism has been identified as a key driver of the TFCA objectives in 

the SADC normative instruments.  

2.3.2.1 SADC instruments on tourism in TFCAs 

In this section, the focus is on the Tourism Protocol, the Wildlife Protocol and other 

regional instruments that may be relevant to tourism in TFCAs. The Tourism 

Protocol, predominantly centers on promoting regional integration and economic 

development through tourism.233 While there is no express provision in this Protocol 

for tourism in TFCAs, it focuses on creating the platform for strategies that promote 

tourism development in the region. This is pivotal to the approach taken on the 

tourism that occurs in the TFCA context. For instance, its position on investment in 

tourism is that member States should “give priority to investment in the sustainable 

development of natural and cultural resources that transcend territorial 
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boundaries.”234 Creating a favourable investment climate for tourism in the region 

for both the public and private sectors is among the key objectives of the 

Protocol.235 Therefore, the emphasis on prioritising investment across national 

boundaries indicates the importance of initiatives such as those in TFCAs. To achieve 

this and other related goals, the Protocol establishes the Regional Tourism 

Organisation of Southern Africa (RETOSA) – the promotional and marketing arm of 

the SADC tourism sector.236 RETOSA, and more recently Boundless Southern Africa, 

have been instrumental in marketing TFCAs as regional tourism destinations.237  

However, the Tourism Protocol only has a few provisions on issues relating to 

environmental protection and local communities so that it does not necessarily 

position tourism as a driver of these pertinent TFCA objectives. In particular, the 

Protocol mentions the involvement of local communities in its obligations relating to 

investment in tourism development in the region without elaborating on the means 

by which their involvement can be ascertained.238 The Tourism Protocol seems to be 

silent on the improvement of livelihoods and the alleviation of poverty. With respect 

to biodiversity conservation, this Protocol places an obligation on member States to 

pursue sound, sustainable policies on the utilisation and management of the natural 

and cultural resources and environment.239 This leaves it to the member States 

involved in TFCAs to interpret in favour of biodiversity conservation. Thus, the 

Protocol appears to be inadequate and vague as an instrument for regulating 

tourism as the driver of the three TFCA objectives.  

The Wildlife Protocol,240 which provides for the creation of TFCAs, is important in its 

application to tourism in TFCAs. This Protocol does not expressly provide for tourism 
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in TFCAs but for the sustainable use of wildlife resources – including in TFCAs.241 

Tourism, specifically nature-based tourism, is undoubtedly envisaged under the 

umbrella of sustainable use of wildlife resources in the region for regional economic 

development and biodiversity conservation.242 Understood in this way, the Wildlife 

Protocol places, by implication, significant value on developmental activities such as 

tourism in the sustainable use of wildlife resources in TFCAs. In addition, this 

Protocol also aims to facilitate CBNRM practices for the management of wildlife 

resources.243 These CBNRM practices include tourism and are also promoted in 

TFCAs.244 

Nevertheless, it is disconcerting that the Wildlife Protocol does not make much of 

sustainable use of wildlife for poverty alleviation as much as it does for regional 

economic development and biodiversity conservation. To be specific, it states that 

the conservation and sustainable use of wildlife contributes to sustainable economic 

development and the conservation of biodiversity.245 There is no provision that can 

be directly linked to the alleviation of poverty and yet it states that the survival of 

wildlife depends on the perceptions and development needs of people living with the 

wildlife. This reveals the exclusion of local communities and their needs from the 

main objectives of this Protocol, including the rationale for TFCAs. Therefore, it 
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tends to fortify the above arguments that relate to neoliberalism in TFCAs and the 

tourism that occurs therein.246 

Conversely, the RISDP identifies the development of TFCAs for biodiversity 

conservation and the economic empowerment of rural communities through tourism, 

as a means of meeting its goal on poverty eradication.247 Following from it, the 

SADC Regional Biodiversity Strategy248 identifies TFCAs as one of the main initiatives 

in implementing trans-boundary natural resource management programmes.249 It 

also recognises the use and economic importance of, inter alia, terrestrial wildlife 

biodiversity for consumptive and non-consumptive tourism purposes.250 This 

Strategy calls for economic activities that promote biodiversity conservation as well 

as the eradication of poverty. Although it does not make a specific link between 

tourism and the TFCA objectives per se, it does advocate for pursuing economic 

activities, including tourism, in such a way that they promote socio-economic 

development, biodiversity conservation and the eradication of poverty across 

national boundaries. 

The recently established SADC Programme for TFCAs,251 the instrument for 

promoting a TFCA network in the region,252 also identifies tourism in TFCAs as a 

driver of regional economic development.253 One of its key components is the 

development of TFCAs into marketable regional tourism products. This 

predominantly involves “increasing the value and volume of sustainable nature-

based tourism flows to the region” and “inculcating more equitable partnerships 

between private sector and communities in the tourism industry.”254 Another key 

component of the Programme states that tourism projects can contribute 
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significantly to improving local economies and thereby meet its goal to enhance local 

livelihoods.255 This Programme, aptly places tourism in a position of promoting the 

three TFCA objectives. 

In looking at these SADC instruments, it is apparent that the Protocols, which are 

binding on member States, are consistent in their approach to have tourism as an 

important driver of economic development. Yet, with respect to biodiversity 

conservation and the improvement of livelihoods-alleviation of poverty, the same 

cannot be said. The Tourism Protocol is not convincing in its biodiversity 

conservation and local community involvement agenda, in the same way that the 

Wildlife Protocol is not conclusive on the improvement of livelihoods-alleviation of 

poverty. There is a gap in these instruments concerning the improvement of 

livelihoods-alleviation of poverty – an important consideration for local communities 

in and around TFCAs, whose very livelihoods are dependent on the natural resources 

in these areas. While these inconsistencies are somewhat teased out by the non-

binding strategies and programmes, there is a need for an instrument of a binding 

nature that ensures that the tourism development that occurs in TFCAs promotes 

the three TFCA objectives of biodiversity conservation, economic development and 

the improvement of livelihoods-alleviation of poverty.256 In the absence of such an 

instrument, there is no clear vision for ensuring that the TFCAs that exist or are to 

be established use tourism as a driver of some and not all three TFCA objectives, 

especially the improvement of livelihoods – alleviation of poverty. It is therefore 

necessary to consider the development of tourism in the GLTFCA.  

2.4  Development of tourism in the GLTFCA: A case study 

The GLTFCA, as the oldest and second largest established TFCAs in the region 

involving more than two participating countries, projects multiple socio-economic 

complexities that come with the multiple resource areas involved. This segment 

                                        

 

255  Component 5 of the SADC Programme for TFCAs. 
256  See para 2.2.3 above. 



60 
 

considers the legal aspects of the GLTFCA, followed by an in-depth discussion of the 

tourism that occurs in the country components. 

2.4.1 GLTFCA: legal aspects 

The focus here is on the geographic delimitation, the institutional arrangements and 

objectives of the GLTFCA, as provided for in the GLTP Treaty. 

2.4.1.1 Geographic delimitation  

The GLTFCA is made up of the GLTP and a broader conservation area, comprising of 

various land uses which span across South Africa, Mozambique and Zimbabwe. It is 

established by a MOU signed between the participating countries in 2000 and the 

subsequent GLTP Treaty of 2002.257 The MOU, although not legally binding, 

facilitated the establishment of the TFCA and set out the institutional framework of 

the GLTFCA. The Treaty, on the other hand, creates legally binding obligations for 

the actual implementation of the GLTP. However, it appears that the Treaty does not 

apply to the broader conservation areas, such that there is no clarity with respect to 

the management of the latter within the TFCA context at both the international and 

domestic levels.  

As stated earlier,258 the areas that form the GLTP include the KNP and the Makuleke 

Region in South Africa. In Zimbabwe, the areas include the GNP, the Malipati Safari 

Area, Manjinji Pan Sanctuary and the Sengwe communal areas in Zimbabwe, which 

constitute the biodiversity corridor linking GNP to the KNP.259 In Mozambique, these 

areas include the Banhine and Zinave National Parks, the Massingir and Corumana 

areas and interlinking regions.260 In 2017, the Greater Libombo Conservancy, a 
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private concession, was added to the Mozambican component of the GLTFCA.261 In 

South Africa and Zimbabwe as well, the TFCA region includes various privately-

owned and state owned conservation areas that border the TFP.262 The area 

adjacent to the TFP which comprises of compatible conservation areas, though not 

part of the formal integration of the TFP, are managed as a TFCA.263 

2.4.1.2 Institutional arrangements 

The institutional framework for the management of the GLTP comprises of a 

Ministerial Committee, a Joint Management Board and Coordinating Party.264 The 

Ministerial Committee consists of designated Ministers from the participating 

countries, with the responsibility of overall policy guidance of the TFPs and to 

monitor the effectiveness of the JMP.265 The Joint Management Board consists of 

representatives from the National Implementing Agencies, the national agencies for 

border control and other individuals or entities as may be deemed fit.266 The key 

responsibilities of the Joint Management Board are, inter alia, to implement the JMP, 

to determine mechanisms for the administering of the funds for the Park and to 

identify and source funds for the Park.267 The Joint Management Board is also 

mandated to address tourism flows, revenue matters and other issues of common 

interest.268 The Coordinating Party designated from each state party on a rotational 

basis, is responsible for the overall coordination of the management of the Park to 

ensure accountability and progress: the current international coordinator is a super 

partes position in place since 2012.269 
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Nevertheless, while the Treaty excludes local communities in the institutional 

framework of the GLTP and the broader GLTFCA, the GLTFCA Integrated Livelihoods 

Diversification Strategy (2016-2030) determines to strengthen governance and 

capacity at all levels, including at community level in order to improve the livelihoods 

of the local communities.270 This is an attempt to redress the exclusion of local 

communities as pertinent stakeholders in the establishing processes and the ultimate 

TFCA agreement between the participating countries.271 

2.4.1.3 Objectives of the GLTP 

The preamble of the GLTP Treaty specifies that, the establishment of the park is 

intended to achieve biodiversity conservation. In doing so, the parties aim at 

achieving sustainable development “through the conservation and sustainable use of 

natural resources for present and future generations.”272 Thus, the Treaty articulates 

that the purposes of creating the GLTP are conservation, socio-economic 

development and public enjoyment.273  

For this reason, the objectives of the GLTP are to:  

(a) foster trans-national collaboration and co-operation among the Parties which 
will facilitate effective ecosystem management in the Transfrontier Park; 

(b) promote alliances in the management of biological natural resources and 
cultural heritage resources by encouraging social, economic and other partnerships 
among the Parties, including the private sector, local communities and non-
governmental organisations; 

(c) enhance ecosystem integrity and natural ecological processes by harmonising 
environmental management policies and procedures across international boundaries 
and striving to remove artificial barriers impeding the natural movement of wildlife; 

(d) facilitate the establishment and maintenance of a sustainable sub-regional 
economic base through appropriate development frameworks, strategies and work 
plans; 
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(e) develop trans-border eco-tourism as a means of fostering regional socio-
economic development; and 

(f) establish mechanisms to facilitate the exchange of technical, scientific and legal 
information for the joint management of the ecosystem.274 

Objectives (a) to (c) are closely related to biodiversity conservation, while objectives 

(d) and (e) are related to economic development. There is no express objective on 

the improvement of livelihoods - poverty alleviation. From the wording of these 

Treaty objectives, biodiversity conservation, though not expressly stated, is implied 

in the recognition of “effective ecosystem management in the TFP”, “the 

management of biological natural resources” and enhancing “ecosystem integrity 

and natural ecological processes”.275 Therefore, the Treaty calls for interstate 

cooperation and collaboration, partnerships between the various stakeholders and 

the harmonisation of policies.276 Hence, the conservation efforts have joint 

management structures, clearly defined boundaries and conservation targets.277 

However, with respect to partnerships, it has been observed that while the private 

sector has been engaged in the conservation efforts, there are inconsistencies in the 

engagement with local communities.278 

Moreover, these conservation efforts are limited to the GLTP which comprises of 

protected areas from the three countries, that is, the three national parks. 

Andersson, Dzingirai and Cumming279 lament that this is an extension of fortress 

conservation which separates the wildlife within from human occupation and use of 

natural resources outside.280 According to Andersson and Cumming,281 this 

perpetuates the colonial models of conservation that were preservationist and 
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targeted at excluding Africans through capitalist expansion.282 Consequently, local 

people tend to be viewed as impediments to the realisation of an effective 

conservation area.283 Along this reasoning, the creation of the LNP led to the 

resettlement of communities that had been residing therein.284 In Zimbabwe, it is 

reported that the government has been battling to remove the Shangaan people 

from their settlements in order to maintain the image of wilderness and the free 

movement of wildlife.285 In retaliation, these communities sometimes resort to illegal 

settlement, illegal appropriation of natural resources, illegal hunting, panning or 

smuggling.286 

Closely related is the removal of artificial barriers that impeded the natural 

movement of wildlife.287 Andersson, Dzingirai and Cumming288 note that the 

conservation focus for the creation of TFCAs has generally been on Southern Africa’s 

rich large mammal fauna. This has necessitated, among other reasons, the creation 

of the LNP, the creation of the Sengwe-Tshipise Wilderness Corridor to link the KNP 

and the GNP, which has not been finalised yet, and the removal of fences along 

protected area boundaries to solve conservation problems such as the expanding 

numbers of elephants in protected areas.289 However, De Garine-Wichatitsky et al290 

reveal that this movement of wildlife in the TFCA poses additional constraints for 
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people, including physical aggression by wildlife, destruction of crops, predation of 

livestock and disease transmission. 

There is much to be done in ensuring that the conservation efforts bring local 

communities into the conservation matrix. This calls for measures to promote 

beneficiation, public participation, accountability and CBNRM in the governance of 

the GLTFCA.291 As it is, conservation in the GLTFCA appears to be closely linked to 

tourism but distant from local community development or the alleviation of poverty. 

Chiutsi292 hypothesises that community participation in the tourism industry could 

lead to “sustainable conservation and communities development.” Therefore it is 

essential to examine whether tourism in the GLTFCA is promoting both conservation 

and local community development.  

2.4.2  Tourism in the GLTFCA 

This section considers the role that tourism has played in contributing to socio-

economic development in the GLTFCA. It considers the economic and social impacts 

of tourism in this ecoregion by providing a general overview of the tourism setting, 

followed by a detailed description of the tourism development in each of the country 

components. 

The GLTP Treaty aims to establish and maintain a sub-regional economic base and 

develop trans-border eco-tourism as a means of fostering regional socio-economic 

development.293 The meaning of ecotourism in the Treaty is not provided for, 

making it difficult to tell whether it is not just a ‘branding’ of any form of tourism 

that may be practiced in the TFCA. Also, without further objectives on the 

improvement of local communities’ livelihoods and poverty alleviation it is not clear 

that even this ‘eco-tourism’ will promote this agenda. 
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Nevertheless, the GLTFCA as the second largest transfrontier conservation area in 

Southern Africa, was established with the aim of becoming an important tourism 

destination for the region.294 The area contains a number of important ecosystems 

and natural resources as well as some heritage and cultural resources of value, 

which makes it rich in tourism potential.295 Much of the tourism occurs in the GLTP, 

within the national parks and in areas of close proximity. Booth296 notes that the 

strength of the GLTP lies in the potential of all three parks to offer a diversity of 

products and experiences that target different markets. This is possible if the parks 

are developed as one integrated destination, with the KNP - the most developed of 

the three, playing an “anchor role” in the wider tourism development programme. 

The KNP covers a large area of the GLTFCA with a high population of wildlife 

species, attracting a large number of tourism activities.297 On the Zimbabwean and 

Mozambican sides, the wildlife population is low although there are larger areas of 

land falling within the TFCA.298 Unlike the KNP with significant infrastructural 

development for the purposes of tourism, the Mozambican component lacks the 

necessary infrastructure and therefore does not attract much tourism activity. The 

Zimbabwean component has the necessary infrastructure for tourism but is stifled by 

the continuing political and economic challenges.  

Owing to these disparities, there has been a lack of consensus about revenue 

sharing with Mozambique and Zimbabwe concerned that the majority of revenue 

would go to South Africa.299 Yet, revenue sharing is the most important 

consideration in the economic development of the SADC region, and at national level 
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for the participating countries. Hecht300 recommends the adoption of a dual fee 

structure in terms of which each country keeps its own revenue and then reallocates 

it into a joint fund, to which each park contributes a share of its entry fees, based on 

need and the ability to pay. There has also been a general lack of political consensus 

in the running of the GLTFCA, since Zimbabwe does not seem to participate willingly 

and actively in the developments. These challenges expose weaknesses in the 

economic development objectives of the GLTFCA, especially at the political level. 

Although the GLTP Treaty does not address the improvement of livelihoods-

alleviation of poverty, its JMP does. The GLTP Joint Management Plan acknowledges 

that the communities that live in close proximity of the GLTP and associated 

conservation areas are characterised by high levels of poverty, unemployment, 

illiteracy, a lack of basic infrastructure and disruptive socio-economic dynamics 

complicated by previous political circumstances.301 These communities survive on 

unreliable subsistence agriculture and the harvesting of natural resources, 

particularly wildlife.302 Tourism is therefore identified as an alternative livelihood for 

these communities.303 

To facilitate tourism development, progress has been made in implementing the 

Treaty by South Africa and Mozambique, but not quite in Zimbabwe.304 The progress 

in South Africa and Mozambique is evidenced by the opening of the Giriyondo 

Tourist Access Facility, in 2006, by the Presidents of the three countries. This was 

done to enable access for tourists to move across the KNP and LNP.305 Efforts have 

also been made to link the GNP, through the Sengwe-Tshipise Corridor, with the 

KNP and the LNP, while the establishment of a border-crossing point in the form of a 
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bridge has not been finalised.306 Moreover, the GLTP Joint Management Plan 

encourages the GLTP authorities to work closely with the tourism industry.307 The 

primary forms of tourism development in the GLTFCA are nature-based tourism, 

cultural tourism and ecotourism.308 There is a great demand for nature-based 

tourism in South Africa followed by Zimbabwe, with a very low demand in 

Mozambique.309 

2.4.2.1  South African component 

In South Africa, the KNP is well developed as a tourist destination and is described 

as one of the most sought-after wildlife destinations.310 It is regarded as pivotal in 

the development of the region and for the country, providing more than 1000 jobs 

and attracting foreign capital.311 The KNP has a highly developed infrastructure, with 

facilities comprising more than 4000 beds and camping sites, and wilderness trails. It 

has 25 rest camps, 15 designated private safari lodges and two private lodge 

concessions.312 The Park receives more than one million visitors every year and 

generates an annual income of around US$40 million.313 The various tourism 

activities take place from the Southern part of the Park through to the northern part 

along the borders of Mozambique and South Africa.314 However, the high volume of 

tourists is threatening the tourist and social carrying capacities as well as the 
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sustainability of the southern part of Park as a result of overcrowding.315 There are 

concerns around the commodification of the Park and its wildlife to meet its financial 

obligations.316 This significantly compromises the GLTFCA objective of biodiversity 

conservation. 

Notwithstanding, the economic progress of the KNP is hinged upon the 

commercialisation strategy of SANParks,317 which employs Public-Private 

Partnerships (PPPs) to generate additional income to fulfill the Park’s objectives. 

Through this strategy, SANParks has managed to grant concessions for the use of 

defined areas of land and infrastructure in the KNP, resulting in an increase in the 

net revenue that commercial activities contribute to the Park’s core function of 

nature conservation. The strategy led to the transfer of the management of tourism 

operations from SANParks to commercial operators that are more qualified and 

equipped to manage such facilities than the former.318 Three of the seven 

concessions that signed agreements with SANParks were black-controlled consortia, 

while all the others have significant percentages of shareholding by historically 

disadvantaged individuals. However, these concessions have not performed as well 

as expected.319 Moreover, it has been noted that the commercialisation process was 

undertaken without the necessary level of consultation with local communities, 

which would have facilitated prospects of empowerment ventures.320 It is not clear 

whether the award of the concessions to the black-controlled consortia considered 

the inclusion of members of the local communities or at least the accrual of benefits 

to the local communities. The Kruger National Park Draft Park Management Plan 

2018-2028 is silent on the inclusion of or considerations of local communities in the 

awarding of concessions.  
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This suggests that the SANParks commercialisation strategy does not promote the 

improvement of livelihoods given the undermining of local communities consultations 

in the tourism concessions granted to private operators. Effectively, therefore, all the 

benefits from this Strategy accrue to SANParks and the private operators and not to 

the local communities. There is a need for mechanisms to ensure that the 

improvement of livelihoods becomes an important component of the 

commercialisation strategy. 

With respect to local communities, there is dense settlement on the border of the 

KNP categorised by differences in ethnicity, human density, access to services, socio-

economic status and land tenure, from north to south.321 These patterns are 

inextricably linked to the apartheid policies of creating homelands along ethnic lines, 

with the Shangaan and Venda in the north, Shangaan and North Sotho in the central 

lowveld and Shangaan and Swazi in the south.322 These areas are characterised by a 

high degree of poverty, poor access to services and communal land ownership, 

except in some of the emerging urban centres.323 This indicates that tourism 

development is not necessarily improving rural local community livelihoods. As such, 

it calls for efforts towards ensuring that the socio-economic and environmental rights 

are protected further in the course of tourism development.324 In particular, the high 

degree of poverty, while alluding to many issues, brings to the fore issues of 

employment and job security that are evidently unfavourable to these communities, 

which must be addressed.325 

Moreover, the participation of local communities in the planning and development of 

tourism in this TFCA component has been erratic.326 Community involvement in 

tourism relates mostly to the Makuleke community located in the north of the Park in 
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Pafuri.327 This community was forcibly removed from their land in 1969 but were 

given back their land in 1998 with the restitution process, leading to the creation of 

a contractual park.328 With the land restitution, the Makuleke, through its Communal 

Property Association (CPA), entered into a 25-year agreement with SANParks in 

terms of which the community is able to make sustainable use of specified natural 

resources and tourism accommodation, but only within the confines of wildlife 

conservation. The agreement, however, excludes specific low-impact high-income 

activities such as trophy hunting in the contractual park.329  

In the early phases of regaining ownership of their land, the Makuleke chose hunting 

as their means of earning income but were not permitted by SANParks to do so and 

have since opted to use tourism as the main economic earner on their land.330 Thus, 

they have entered into agreements with private operators to build game lodges and 

camps.331 In terms of these agreements the CPA receives 10 percent of the revenue 

and is guaranteed a high proportion of the jobs and skills training. The concessions 

are in the form of Build-Operate-Transfer (BOT), meaning that the private partners 

will build and operate the lodges for a specified period and then transfer ownership 

to the CPA.332 As successful as it appears, critics333 have argued that the power 

relations have flawed the entire process of restitution and the subsequent 

concessioning, to the detriment of the community who have weaker bargaining 

power than that of the state and the private entities involved. This calls for 
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measures that ensure equal bargaining powers and capacity to empower local 

communities who own the land on which the tourism development occurs.334 

The involvement of the Mnisi community in tourism in the South African component 

of the GLTFCA is also noteworthy. The Mnisi community is located adjacent to the 

GLTFCA, in the area that includes the Andover and Manyeleti Provincial Game 

Reserves, and other private game reserves.335 The Manyeleti Game Reserve was 

incorporated into the KNP with the removal of a fence.336 The main livelihood of the 

Mnisi community is livestock farming and subsistence agriculture.337 However, with 

efforts by the Limpopo Provincial Government towards the involvement of a private 

partner in the Manyeleti Game Reserve, it was hoped that the community would 

benefit through employment, local Small Medium and Micro Enterprises (SMMEs) 

opportunities, involvment in local tourism operations, participation in the 

management of black-owned companies or consortia and the community 

development.338 These benefits have not been fully realised especially because the 

land of the Mnisi community remains under the ownership of the provincial 

government due to contentions around the beneficiaries from the land.339  

As with the Makuleke, the Mnisi were also driven out of the KNP during the colonial 

era.340 The land claim of the Mnisi community in 2010 resulted in the settlement 

agreement in terms of which ownership will pass from provincial government to the 

community upon confirmation of all beneficiaries.341 In the case of The Trustees of 
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Manyeleti Conservation Trust, Mnisi Community v Minister of Rural Development and 

Land Reform et al,342 it was held that some of the beneficiaries have not yet been 

included, which implies that ownership cannot be passed to the community. Another 

case of note is the Mhlanganisweni Community v The Minister of Rural Development 

and Land Reform & Others,343 involving the MalaMala land, which shares an 

unfenced boundary with the KNP. The claimants to the land, a number of local 

communities, sought restitution of their land rights in the form of restoration of the 

land to continue with the land as the commercial ecotourism destination that it is – 

the MalaMala Game Reserve. The court ruled that restoration of the land to the 

claimants amounted to more than a billion rands and was not feasible. However, in 

an out of court settlement in 2014, the land was sold to the government for the 

same amount, the result of which was not to the benefit of all of the land 

claimants.344 Consequently, not all of the claimant communities are benefitting from 

the tourism on this land although proposals have been presented to Parliament on 

the settlement framework.345  

These land claims expose the plight of local communities where their land claims are 

contentious. The situation of the Mnisi community reflects on deeper underlying 

issues of the decentralisation of government authority to the level of rural local 

communities that disenfranchises them from full participation in the development 

that concerns them. The Malamala case also reflects on the cost to government and 

tax payers of land restitution. Suffice to say, there are currently 15 land claims 

registered against the KNP, and with the land claims process re-opened until 30 June 

2019, further claims may arise against the park.346 So far, none of these claims 
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result in the restoration of land rights in the KNP, based on a decision by Cabinet in 

2008 to offer equitable redress in the form of financial compensation. 

2.4.2.2 Mozambican component 

In Mozambique, the LNP, formerly a hunting concession known as Coutada 16, was 

established without much infrastructure within, except for a hunting campsite north 

of Shingwedzi. It now has an accommodation capacity of 40 beds and a number of 

camping sites, spread across the park.347 The wildlife population has been growing 

and tourists have increased in the LNP as a result of the settled political situation in 

the country.348 In accordance with the GLTP Treaty to include the Banhine and 

Zinave National Parks, the Massingir and Coruman areas and interlinking regions in 

Mozambique,349 Zinave National Park has been under development since the signing 

of an agreement between the Mozambican National Agency for Conservation 

Areas350 and the Peace Parks Foundation for this project.351 This entails, inter alia, 

the re-stocking of wildlife, employing and training of field rangers, fencing, 

upgrading of infrastructure; and preparing and implementing a biodiversity strategy 

for ecotourism and wildlife opportunities.352 The boundaries of the Banhine National 

Park (BNP) have also been re-aligned, while the wildlife corridors of the LNP have 

been demarcated and protected to develop national park interconnectivity in the 

GLTFCA.353 It is not clear whether the relevant local communities are involved in 

these developments, nor is it clear whether displacement may occur.  

                                        

 

347  Spenceley 2006 Development Southern Africa 655; Great Limpopo Transfrontier Park 2015 

www.greatlimpopo.org/2015/06/more-tourists-choose-limpopo-national-park/. 
348  Great Limpopo Transfrontier Park 2015 www.greatlimpopo.org/2015/06/great-limpopo-grows-

and-grows/. 

349  Article 1, GLTP Treaty. 
350  See para 5.2.1.1 below for a discussion of the Mozambican state agency responsible for 

protected areas management. 
351  Great Limpopo Transfrontier Park 2015 www.greatlimpopo.org/2015/06/great-limpopo-grows-

and-grows/. 
352  Great Limpopo Transfrontier Park 2015 www.greatlimpopo.org/2015/06/great-limpopo-grows-

and-grows/. See also Keet et al “Fencing along the Kruger National Park boundary” 66-70. 

353  Great Limpopo Transfrontier Park 2015 www.greatlimpopo.org/2015/06/great-limpopo-grows-
and-grows/. 

http://www.greatlimpopo.org/2015/06/more-tourists-choose-limpopo-national-park/
http://www.greatlimpopo.org/2015/06/great-limpopo-grows-and-grows/
http://www.greatlimpopo.org/2015/06/great-limpopo-grows-and-grows/
http://www.greatlimpopo.org/2015/06/great-limpopo-grows-and-grows/
http://www.greatlimpopo.org/2015/06/great-limpopo-grows-and-grows/
http://www.greatlimpopo.org/2015/06/great-limpopo-grows-and-grows/
http://www.greatlimpopo.org/2015/06/great-limpopo-grows-and-grows/
http://www.greatlimpopo.org/2015/06/great-limpopo-grows-and-grows/
http://www.greatlimpopo.org/2015/06/great-limpopo-grows-and-grows/


75 
 

These developments in the Mozambican component have influenced the livelihoods 

of the communities residing in and around the LNP. People have been living in the 

LNP area since around 1000 AD but war, drought, floods in Mozambique and labour 

opportunities in South Africa have moulded a history of mobility in the area.354 In 

2001, with the declaration of the LNP, hunting and other resource harvesting for 

commercial use became illegal, while promises of jobs and economic development 

that were made have not materialised.355 The communities living along the 

Shingwedzi River in the park may be resettled on grounds that the Shingwedzi River 

basin is ecologically valuable for wildlife and ideal for tourist development; this is, 

however, incompatible with activities such as cattle keeping and cropping.356 Thus, 

the communities’ livelihoods on the Mozambican side are based on remittances from 

migrant labourers in South Africa, the sale of livestock and  agricultural products, 

transborder trade, sale of locally made or harvested products, micro-enterprises, 

daily wage labour, informal employment, fishing and since 2010, rhino poaching.357 

The resort to rhino poaching, for one, calls for urgent attention to engage local 

communities more effectively in the management and development of tourism in the 

protected area components. The livelihood options associated with trade call for 

their formalisation into the national economy, while options on employment should 

ensure the protection of workers’ rights, minimum labour conditions and job 

security. 

Since inception, only some of the local communities residing in the LNP have been 

driven out.358 Studies359 reveal that the consultations with the communities prior to 

their resettlement did not occur, or if they did, they were merely fait accompli. 

Communities residing on the less accessible western side of the Limpopo River, 

within the park, were much less informed than those in the relatively accessible 
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Massingir District.360 There is a need for resettlement mechanisms that ensure prior 

consultations as well as the protection of any potential threats to livelihoods and 

other related human rights. 

Nevertheless, there are two examples of community based tourism projects on this 

side of the GLTFCA. The one is the Covane Community Lodge, initially established 

with the funding of a Swiss NGO known as Helvetas and later taken over by a 

Mozambique-based NGO, Lupa, owned by the local Canhane Community near 

Massingir.361 The proceeds from the lodge benefit the community directly.362 The 

lodge has also contributed towards the employment of the members of the 

community, and the building of a classroom at the local school. Other tourism 

activities that generate income for the community include traditional dancing, 

medicinal and cultural plant walks, boat trips with fishermen on the Massingir Dam, 

mountain biking rides, Canhane village walks, traditional meals and visits to the 

LNP.363 The other one is the Pafuri Community Lodge, established by an Italian NGO, 

CESVI, which has been running for less than five years, with little or no success as 

there are no tourists.364  The lack of significant success of these community lodges, 

raises serious questions around issues of community involvement in tourism 

enterprises, which must be addressed especially regarding the promotion of 

entrepreneurial ventures and even community-public-private partnerships (CPPPs).  

2.4.2.3 Zimbabwean component 

Until recently, Zimbabwe has been lacking in infrastructure development with the 

neglect of the GNP as a prime tourism destination during the period of political and 

                                        

 

360  Ferreira 2006 Geo Journal 170. See also Bocchino Is Mozambique the new South African 
frontier?  

361  Sepenceley Tourism in the GLTFCA 23. 

362  Covane Lodge Date Unknown www.covanecommunityldoge.com/about.html.  
363  Sepenceley Tourism in the GLTFCA 25. 

364  See for instance, Bocchino and Murphree “Overlappingcultural commons” 89-106; Lunstrum 

2013 Political Geography 1-11; Lunstrum 2008 Geographical Review 339-355; Milgroom and 
Spierenburg 2008 Journal of Contemporary African Studies 435-448.   

http://www.covanecommunityldoge.com/about.html
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economic instability.365 The GNP has two rest camps and several other camp sites, 

caravan sites and picnic sites in the North and Southern parts of the park.366 Much of 

the tourism that occurs in this area revolves around sport hunting in controlled safari 

areas in Malipati, the CAMPFIRE367 areas such as the Sengwe Corridor, Naivasha as 

well as in the Save and Malilangwe Conservancies.368 Non-consumptive tourism is 

confined to privately owned conservancies, namely, the Save and Malilangwe 

Conservancies and the Chilo Gorge Lodge, a community-based tourism venture, with 

occupancy levels at less than 10 percent.369 Recently, after years of collaboration, 

the PWMA and the FSZ370 have signed a partnership for the formation of the 

Gonarezhou Conservation Trust to manage the GNP.371 The Trust has contributed 

US$9 million towards the management of the GNP in infrastructure development, 

community projects, GNP staff capacity-building and training and the development 

of the Park Management Plan and Regional Elephant Plan, thus far.372  

                                        

 

365  Booth Sustainable development and natural resources management 3; Spenceley 2006 

Development Southern Africa 654. See also CESVI Sustainable development and natural resource 
management 1-19. 

366  Zimparks 2014 www.zimparks.org/index.php/parks-overview/national/gonarezhou; Spenceley 
2006 Development Southern Africa 654. 

367  CAMPFIRE is elaborated upon under the discussion on local community involvement in tourism in 

para 6.2.2.2 below. 
368  Booth Sustainable development and natural resources management 3. 

369  Booth Sustainable development and natural resources management 3. 
370  FZS is an international conservation organisation based in Frankfurt in Germany. The Society and 

the Ministry of Environment and Tourism (now Ministry of Environment, Tourism and Hospitality 
Industry) signed a MOU in 2010 for a 10-year period partnership between the two parties for the 

conservation and development of the Park. Work on the ground started as early as 2007 through 

an earlier agreement in terms of which FZS focused on providing resources for essential park 
management activities such as the supply of ranger patrol rations, operational fuel and field 

equipment, and a project aircraft for patrols. FZS also offers support in park planning, 
infrastructure maintenance and improvements, the provision and maintenance of equipment and 

increased ecological knowledge. See in this regard, FZS 2017 

https://fzs.org/en/projects/gonarezhou-conservation-project/. 
371  This new partnership is a modification of a MOU signed in July 2010 between ZPWMA and FZS 

for the management of GNP which has led to the provision by FZS of logistical support, supplying 
field equipment, technical expertise, applied research and more. Great Limpopo Transfrontier 

Park 2016 www.greatlimpopo.org/2016/08/trust-to-manage-gonarezhou-national-park/. See 
also, FZS 2016 

https://fzs.org/files/7514/7401/2388/Gonarezhou_Conservation_Trust_Background.pdf.  

372  FZS 2016 
https://fzs.org/files/7514/7401/2388/Gonarezhou_Conservation_Trust_Background.pdf. See also 

http://www.zimparks.org/index.php/parks-overview/national/gonarezhou
https://fzs.org/en/projects/gonarezhou-conservation-project/
http://www.greatlimpopo.org/2016/08/
https://fzs.org/files/7514/7401/2388/Gonarezhou_Conservation_Trust_Background.pdf
https://fzs.org/files/7514/7401/2388/Gonarezhou_Conservation_Trust_Background.pdf
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However, Bocchino373 cautions that despite their role as key drivers of the 

implementation of the GLTFCA, cooperation agencies and funding institutions have 

led to a decline in state capacity for management, long-term planning, joint 

decision-making, and an increase in reliance on external donor or project funding. 

This calls for measures to curb any potential usurpation of power by external 

entities. Moreover, there are no indications of local community involvement in this 

management agreement, which further implies that the issues of the improvement 

of livelihoods and conservation may be left to the behest of external entities. This 

calls for measures for consultation with local communities in any such agreements 

and the protection of their interests. 

With respect to the local communities, the colonial era largely shaped the population 

and ethnic compositions of people within this GLTFCA component.374 This saw the 

moving of the Ndebele people from Matebeleland to the Southeast Lowveld in the 

Sengwe area that was predominantly occupied by Shangaan and Venda speaking 

people, with few Hlengwe.375 The Karangas were moved from Masvingo to the same 

area in the 1930s. Close to the GNP, the establishment of the Gonakudzingwa Native 

Purchase Area in 1925 also saw the movement of black civil servants and 

businessmen into that part of the area forming a buffer between the park and the 

communal areas and white-owned large-scale farms to the west.376 The more recent 

fast-track land reform led to the resettlement of black farmers since 2000 with the 

Chitsa community settling within the GNP in the north east, having recently moved 

out after an extensive consultation process with PWMA and FZS.377 Cross-border 

migration is also a form of livelihood, instead of agriculture, especially in the 

                                                                                                                           

 

Great Limpopo Transfrontier Park 2016 www.greatlimpopo.org/2016/08/trust-to-manage-

gonarezhou-national-park/. 
373  Bocchino 2011 

  www.wcs-ahead.org/gltfca_march2011/day_2/2_bocchino_implemtation_gltfca.pdf. 
374  Giller et al “Population and livelihoods on the edge” 64. 

375  Giller et al “Population and livelihoods on the edge” 64. 

376  Giller et al “Population and livelihoods on the edge” 64. 
377  Giller et al “Population and livelihoods on the edge” 64. 

http://www.greatlimpopo.org/2016/08/
http://www.wcs-ahead.org/gltfca_march2011/day_2/2_bocchino_implemtation_gltfca.pdf
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Shangaan communities for whom it is a maturity ritual.378 The remittances make the 

migrants’ families better off, whereas those without these remittances remain 

dependent on agriculture and poorly-paid wage labour.379 The agricultural economy 

is largely based on livestock farming, predominantly cattle, but only a few 

households have large numbers of cattle. Crop production is highly risky due to the 

frequent droughts in the area. This in turn influences the degree of dependence of 

households on natural resources. 380  

The local community involvement in tourism is also concerning.381 The wildlife 

tourism industry that drives the tourism in this part of the GLTFCA is mainly 

characterised by fully-inclusive packages which isolate tourists in lodges that have 

enclave characteristics of large-scale developments.382 As a result, tourists at most 

of these lodges have all their needs and activities by one integrated enterprise, 

making it difficult for local communities to penetrate the market and access the 

tourists.383 There is a need for measures that create room for entrepreneurship by 

local communities in the GLTFCA component as well as at national level. 

However, there are a few tourism related projects that have been developed under 

CAMPFIRE. CAMPFIRE is an initiative to promote CBNRM in its rural districts, in 

terms of which authority over natural resources devolves to rural district councils for 

the running of CBNRM programmes by local communities.384 The guiding principle of 

                                        

 

378  Scoones and Wolmer 2003 IDS Bulletin 2. 

379  Giller et al “Population and livelihoods on the edge” 64. 
380  Giller et al “Population and livelihoods on the edge” 64. 

381  Ferreira 2004 Geo Forum 309. 
382  Goodwin et al Tourism, Conservation & Sustainable Development 6-7. 

383  Goodwin et al Tourism, Conservation & Sustainable Development 6-7. 

384  For a detailed discussion of the origins and development of CAMPFIRE, see for instance, Balint 
and Mashinya 2006 Geoforum 806-808; Chigonda 2018 Scientifica 10.115/2018/6214318; Child 

“Community Conservation in Southern Africa” 187-199; Duffy 2000 Killing for Conservation 9-17; 
Frost and Bond 2008 Ecological Economics 776-787; Jenkins “Tourism academics and tourism 

practitioners: bridging the great divide” 60; Metcalfe “CAMPFIRE: Zimbabwe” 1-32; Muir 
Economic Policy and Wildlife Management in Zimbabwe 1-13; Murombedzi 1999 Journal of 
International Development 287-293; Murphree Decentralising the Proprietorship 1-9; Murphree 

2004 Journal of International Wildlife Law & Policy 203-216; Nuemann “Model, Panacea, or 
Exception” 177-194; Rihoy, Chorzva and Anstey People are not happy 5-32; Taylor “The 
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CAMPFIRE is the “sustainable rural development that enables rural communities to 

manage and directly benefit from natural resources.”385 The income from the 

CAMPFIRE projects is distributed amongst the CAMPFIRE Association, the rural 

district councils and the local communities.386 Initially, the programme largely 

centred on sport hunting but has recently included tourism related projects.387 

However, there remains a need for more local employment, improved quality 

products, improved business planning, marketing, accommodation, and training.388 

The Mahenye community, situated on the north eastern boundary of the GNP, is 

involved in a few tourism projects. This community was forcibly removed from the 

GNP in 1968 with the promulgation of the national park.389 According to Zeppel,390 

they owned 210km2 of land between the Save River and the Rupembi River on the 

border with Mozambique. In 1987, they set aside some 15,000 hectares as a wildlife 

conservancy for hunting and ecotourism. There is the Mahenye Lodge and the Chilo 

Gorge Lodge, which are five kilometres apart, located next to the GNP and 

developed as part of the CAMPFIRE programme, with annual lease fees and a 

percentage of lodge revenue paid to the Mahenye community. The Chilo Gorge 

Lodge is run by a private operator on behalf of the community, while Mahenye 

Lodge is run by the community with the help of donors.391 These community-based 

tourism enterprises have been lauded for contributing positively to the broader 

Shangaan community.392  

                                                                                                                           

 

Performance of CAMPFIRE” 201-222; Taylor 2009 Biodiversity and Conservation 2563-2583; 

Virtanen 2003 Journal of Society & Natural Resources 179-190. 
385  Ferreira 2004 Geo Forum 307. 

386  See para 2.4.2.3 above. 

387  Zeppel Indigenous Ecotourism 186. 
388  Sepenceley Tourism in the GLTFCA 23. 

389  Zeppel Indigenous Ecotourism 186. 
390  Zeppel Indigenous Ecotourism 186. 

391  Zeppel Indigenous Ecotourism 186. 
392  Chimuka An Analysis of the impact of community development 20; Stockil 2013 

chilogorge.com/about/. However, it must be noted that the Mahenye Lodge has suffered from 

traditional leadership power struggles, wherewith the withdrawal of NGOs and government 
agencies that had been responsible for oversight and capacity building led to the usurping of 
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Nevertheless, the decline of the national economy has led to the devaluation of the 

CAMPFIRE programme with reports of the mismanagement of funds by RDCs and 

the CAMPFIRE Association, therefore the communities have not received the 

proceeds from their projects.393 In fact, the Sengwe community are reported to have 

rejected this programme for these reasons and therefore have not participated in 

any tourism activities in their area.394 This reveals serious discrepancies in the 

devolution of authority over natural resources to local communities that have 

significantly prejudiced CAMPFIRE, which need to be addressed.395 Underlying the 

issue of devolution are the issues around land ownership and tenure that place local 

communities at a disadvantage in the CAMPFIRE initiatives.396 

In the Save and Malilangwe conservancies there are tourism projects for the benefit 

of communities.397 However, in the Save Valley Conservancy the fast-track land 

reform programme gave to rise to various problems, including unplanned settlement, 

intra-community friction, and wildlife conflict induced by the destruction of fencing 

and poaching. These problems have resulted in reduced opportunities for generating 
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394  Booth Sustainable development and natural resources management in Southern Zimbabwe 3. 
395  See paras 6.3.1.2 below. 

396  See paras 6.3.1.2 and 6.3.1.6 below. 
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income from the sustainable use of natural resources by the shareholders of the 

conservancies and the local communities.398  

The private Malilangwe Conservancy also holds a Trust, the Malilangwe Trust: a non-

profit organisation, which is engaged in commercial tourism for generating income to 

contribute to community development and conservation.399 From this Trust various 

projects have been developed, including: a feeding programme, an irrigation 

scheme, a conservation education programme; the building of schools and provision 

of bursaries, HIV/AIDS campaigns (Tunza), infrastructure development and a living 

museum (Kambako).400 Apart from these few positive examples, the majority of the 

communities in the Zimbabwean component of the GLTFCA do not seem to be 

benefiting significantly from the tourism.401 Studies402 reveal that this is a result of 

exclusion from decision-making in the development of both national protected areas 

and the TFCA, lack of consensus on benefit-sharing from tourism, lack of capacity 

within communities to capitalise on tourism opportunities and the uncertainty of land 

rights. 

2.5 Conclusion 

This chapter investigated the challenges arising from the development of tourism in 

the SADC TFCAs, and more specifically the GLTFCA. To this end, the chapter 

commences by defining TFCAs in SADC and examining their main characteristics. It 

is established that the nature of these TFCAs positions local communities as an 

important component in the conservation matrix. This understanding of TFCAs in 

                                        

 

398   Du Toit 2016 
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SADC prompted the focus, in this chapter, on the TFCA objectives of biodiversity 

conservation, improvement of livelihoods and economic development. It is 

understood that conservation is inextricably linked to the livelihoods of the people 

living within the TFCAs, thus positioning the improvement of livelihoods – the 

alleviation of poverty as a key objective of SADC TFCAs. Yet, it is revealed that this 

objective is undermined by neoliberal conservation and regional economic 

integration. Within this context, tourism is identified as the key driver of all three 

TFCA objectives.  

Having defined the nature of tourism in the SADC region, the chapter examined the 

place of tourism in the SADC normative instruments. It was established that the 

Tourism Protocol, though being the principal tourism instrument, does not create a 

sufficient basis for tourism as the key driver of all three TFCA objectives, for its 

vagueness on conservation and the omission of poverty alleviation. Similarly, the 

Wildlife Protocol, which establishes TFCAs in SADC, does not suffice, for its obscurity 

on the improvement of livelihoods and the alleviation of poverty. These gaps are 

reduced, somewhat, by non-binding strategic instruments in the form of the SADC 

RISDP, the SADC Regional Biodiversity Strategy and the SADC Programme for 

TFCAs.  

Against this background, the chapter provided a case study of the GLTFCA. It was 

revealed that the institutional framework of the GLTP Treaty excludes local 

communities from the governance and management of the GLTFCA. This weakens 

its governance type which should include local communities as owners or right-

holders over communal land in the collaborative management structures. Similarly, 

the objectives of the GLTP Treaty focus more on biodiversity conservation and socio-

economic development but with no express provision regarding the improvement of 

livelihoods - poverty alleviation. This perpetuates the fortress conservation of the 

colonial era that displaced local communities from the protected areas components. 

The creation of wildlife corridors for conservation has also created various challenges 

for local communities, forcing them to resort to unfavourable practices and illegal 

activities. Thus, much needs to be done to ensure that the conservation efforts bring 

local communities into the GTLFCA conservation matrix. This calls for the inclusion of 
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local communities into the institutional framework of the GLTFCA as well as the 

promotion of beneficiation, public participation, accountability and CBNRM in the 

governance of the GLTFCA. 

These governance and management challenges are superimposed on the tourism 

development in the GLTFCA. There are disparities in tourism development amongst 

the countries, which have resulted in a lack of consensus over revenue sharing. 

There has also been a general lack of political consensus in the running of the 

GLTFCA, especially on the part of Zimbabwe. These challenges expose weaknesses 

in the economic development objectives of the GLTFCA, especially at the political 

level. There is a need for a common agenda at inter-state level for the development 

of tourism development in the GLTFCA. 

In South Africa, one of the key issues relates to the overcrowdedness of tourists, 

which calls for mechanisms for biodiversity conservation and tourism to ease the 

pressure and damage on the physical environment as well as on the wildlife itself. 

Another issue concerns the SANParks commercialisation strategy, which circumvents 

the involvement of local communities, necessitating measures for the participation of 

local communities as partners in tourism concessions, or determining these 

concessions will at a minimum benefit the local communities living in and around the 

GLTFCA. Moreover, this Strategy does not seem to promote the improvement of 

livelihoods, necessitating the provision of mechanisms to ensure that this TFCA 

objective becomes an important component thereof.  

The situation around the settlements of the local communities in the South African 

component further revealed that tourism development is not improving rural local 

community livelihoods. This calls for the strengthening of, as well as the addressing 

of issues of, inter alia, access to basic services, poverty alleviation, employment and 

job security.  

It was also revealed that the actual involvement of local communities in the planning 

and development of tourism in the TFCA is sporadic. Community involvement in 

tourism relates mostly to the Makuleke community, as owners of the contractual 

park within the KNP, but is flawed by power relations. This calls for measures that 
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ensure equal bargaining powers and capacity to empower local communities who 

own the land on which tourism development occurs. The limited involvement of the 

Mnisi community in tourism exposes the plight of local communities whose position 

after the land claims remains contentious and must be addressed to empower them 

to participate as relevant stakeholders in the tourism development that impacts on 

them. Furthermore, their situation reflects on challenges in the decentralisation of 

government authority to rural local community level that must be addressed.  

In Mozambique, the key issues revolve around the resettlement from either the LNP 

and potentially from the developments in the Zinave and Banhine National Parks, the 

Massingir and Coruman areas and interlinking regions in Mozambique. The 

livelihoods of most of the relevant local communities, which are regarded as 

incompatible with conservation and tourism, have largely been compromised by the 

resettlement for the creation of the LNP, which occurred without any meaningful 

consultation with them. With the improvements occurring in the other protected 

areas and interlinking regions, the same issues may need to be addressed further to 

ensure prior consultations as well as the protection of any potential threats to 

livelihoods and other related human rights. This includes measures to ensure that 

communities move away from illegal and/or unsustainable livelihoods, such as 

poaching. The livelihood options associated with trade, call for their formalisation 

into the national economy, while options for employment should ensure the 

protection of workers’ rights, minimum labour conditions and job security. Another 

issue concerns the existence of only two community lodges in this GLTFCA 

component, which raises concerns around issues of minimal community involvement 

in tourism enterprises. This necessitates measures around the promotion of 

entrepreneurial ventures and even CPPPs.  

In Zimbabwe, the major issues are associated with the socio-economic and political 

instability. Still arguable is the most recent issue pertaining to the transfer of 

management from the PWMA to the Gonarezhou Conservation Trust, an agreement 

between the PWMA and FSZ, the latter an international donor organisation. This new 

management arrangement may result in the usurpation of state power over 

conservation and tourism development by the FZS and has the added challenge of 
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the possible exclusion of local community involvement in this management. This 

calls for defining and delimiting the role of external entities as well as including local 

communities in any such management agreements and/or to have their interests 

protected.  

With the migration and resettlement of local communities in the Zimbabwean 

component influenced by the colonial era and the fast-track land reform policy, the 

livelihoods of most communities depend on the use and access to natural resources 

in and surrounding the GNP. Their exclusion in the management thereof suggests 

that their use and access is limited. Thus, there is a need for security over rights of 

access and use of these natural resources. Underlying these limitations, are the 

questions around land ownership and tenure that must also be addressed to 

empower these communities in the management of the GNP. Moreover, the 

challenges of unplanned settlement, intra-community friction and human-wildlife 

conflict induced by destruction of fencing and poaching, arising from the fast-track 

land reform policy, call for proper mechanisms for resettlement for land reform. 

Another issue in Zimbabwe revolves around the all-inclusive packaging of tourism 

products, which gives little room for local tourism products to enter into the market, 

stifling the development of domestic tourism products at national and local level. 

There is a need for measures that create room for entrepreneurship by local 

communities in the GLTFCA component and at national level. For tourism ventures, 

there are a few successful projects developed under CAMPFIRE, namely, the 

Mahenye Lodge and Chilo Gorge Lodge that are lauded for contributing positively to 

the broader Shangaan community. However, other CAMPFIRE initiatives have been 

plagued by the mismanagement of funds by RDCs and the CAMPFIRE Association to 

the detriment of the communities. This reveals serious discrepancies in the 

devolution of authority over natural resources which need to be addressed. 

Underlying the issue of devolution are the issues around land ownership and tenure 

that place local communities at a disadvantage in the CAMPFIRE initiatives. 

Therefore, the main issues or challenges revolving around tourism development in 

the GLTFCA stem from the flaws in the TFCA governance structures that failed to 
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include local communities as actors from the onset. These deficiencies in the 

GLTFCA governance structures further imply that there are weaknesses in 

beneficiation, public participation, accountability, CBNRM and the devolution of 

authority that are pertinent to its success. This is characterised by the traces of 

fortress conservation that persists in the GLTFCA. These governance challenges have 

been superimposed on tourism development in the GLTFCA. Tourism development in 

the GTLFCA seems to sustain the exclusion of local communities in conservation 

across the country components, although South Africa has the added problem of 

balancing conservation and the influx of tourists, attributed to its over-

commodification of the KNP. 

Tourism development in the GLTFCA is also characterised by little or no consultation 

and participation, and negligible benefits for local communities. This is evidenced, in 

the country components, by, inter alia, unequal power relations in tourism related 

negotiations, unrealised benefits from tourism projects, high incidences of poverty, 

unemployment, lack of basic services, unsustainable and/or illegal livelihoods, 

resettlement challenges and the failing of CBNRM initiatives resulting from a lack of 

the devolution of authority. It is therefore important to investigate how these issues 

may be addressed to ensure that tourism development promotes biodiversity 

conservation, the improvement of livelihoods – alleviation of poverty and economic 

development in the GLTFCA. To this end, Chapter 3 explores the notion of 

sustainable tourism development from a legal perspective as a possible avenue for 

addressing these challenges and to provide a framework against which the relevant 

legislation in the GLTFCA participating countries could be measured. 
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CHAPTER 3 

Theoretical background: sustainable tourism development 

linking the TFCAs objectives 

 

3.1 Introduction 

The previous chapter highlighted the challenges associated with tourism 

development in TFCAs, particularly in the GLTFCA, in promoting biodiversity 

conservation, economic development and improvement of livelihoods. For this 

reason, this chapter explores the concept of sustainable tourism development as a 

possible solution to the key challenges in the GLTFCA and thereby promote the TFCA 

objectives. In doing so, the chapter approaches the concept of sustainable tourism 

development from a legal perspective, which explores the domestic legal framework 

that should be in place to address the challenges in the GLTFCA. To this end, the 

chapter proceeds by examining the growth of the notion of sustainable tourism 

development in the international normative discourse as well as its theoretical 

foundations. Against this background, the chapter considers the role of sustainable 

tourism development in TFCAs, particularly for influencing the governance structures 

in the GLTFCA and the legal tools that must be in place to promote the three TFCA 

objectives. The chapter concludes by developing a domestic legal framework for 

sustainable tourism in the GLTFCA.  

3.2 Development of sustainable tourism in international discourse 

To understand sustainable tourism development, the study explores its development 

in international discourse. It focuses on how the notion of sustainable tourism 

development evolved from the sustainable development discourse and became a 

concept in its own right; and the subject of international and regional normative 

instruments on tourism. The crux of this discussion is to extract the main aims of 

sustainable tourism development that emerge, as foundational elements influencing 

law and policy, for addressing the challenges that arise in the tourism that occurs in 

TFCAs, particularly in the GLTFCA.  
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3.2.1 Sustainable development and sustainability 

Sustainable development evolves from the realisation by the international 

community that humankind must live within the carrying capacity of the earth and 

manage natural resources to meet both current demands and the needs of future 

generations.1 Its most quoted definition is “development that meets the needs of the 

present without compromising the ability of future generations to meet their own 

needs”.2 This definition suggests that economic development should not only focus 

on the now but also on the future, and must place poverty alleviation at the heart of 

development. It further indicates that the needs of people are dependent on the 

environment’s ability to cater for them, elevating the importance of environmental 

protection in development.3 This definition attracted much criticism for failing to 

place any clear and meaningful limitations on economic growth, especially at the 

expense of the environment.4 The criticism led to the framing of the concept of 

sustainability, with the intention of placing environmental constraints, social 

considerations and more recently cultural considerations,5 onto economic 

development.6 Today, sustainability is encapsulated in the SDGs7 with an emphasis 
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Review 129-130; Mebratu 1998 Environmntaal Impact Assessment Review 503-512; Pezzoli 1997 

Journal of Environmental Planning and Management 553-556; Robinson 2004 Ecological 
Economics 370, 376; Seghezzo 2009 Environmental Politics 540-547; Sneddon, Howarth and 

Norgaard 2006 Ecological Economics 254. 
5  There has been an increase in the literature on socio-cultural sustainability. See for instance, 

Axelsson et al 2013 Ambio 220-228; Isar 2017 International Journal of Cultural Policy 153-156; 
Owosuyi 2015 PER 2012-2018; Walker Exploring Socio-Cultural Dimension of Sustainability 3-12; 

6  It is beyond the scope of this study to provide an in-depth exposition of the concept of 

sustainability, although it is acknowledged that in its evolution concepts such as, inter alia, weak 
sustainability versus strong sustainability (Arias-Maldonado 2013 Environmental Politics 430-434; 
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on harnessing economic development and protecting the environment deliberately 

towards eradicating poverty and the improvement of livelihoods by 2030.  

From a legal perspective, sustainable development as well as sustainability translates 

into specific legal principles that address the areas of confluence between 

“international economic law, international environmental law and international social 

law.”8 These specific legal principles can be categorised into substantive and 

procedural elements.9 The substantive elements comprise of legal elements that are 

inherent in the concept of sustainable development, namely intra and inter-

generational equity, the principle of sustainable use and the principle of 

integration.10 Intra11 and inter-generational equity12 calls for the application of equity 

between States and equity between the needs of future and present generations.13 

                                                                                                                           

 

Neumayer Weak versus Strong Sustainability 1-3; Nilsen 2010 Ecological Economics 495) and 

more recently the Anthropocene (see for instance, Arias-Maldonado 2013 Environmental Politics 
434-444; Benson and Craig 2014 Society and Natural Resources 778-781; Biermann 2014 The 
Anthropocene Review 57-59; Biermann et al 2012 Science 1306-1307; Karlsson 2016 The 
Anthropocene Review 23-31; Kotzé 2014 Journal of Energy and Natural Resources Law 121-126; 

Steffen, Crutzen and McNiel 2007 Ambio 614-621) have since been coined. For further reading 

on the sustainability discourse, see for instance, Dixon and Fallon 1989 Society and Natural 
Resources 74-76; Du Pisani 2006 Environmental Sciences 92-94; French International Law and 
Policy of Sustainable Development 54; Langhelle 1999 International Political Science Review 129-
130; Mebratu 1998 Environmental Impact Assessment Review 503-512; Pezzoli 1997 Journal of 
Environmental Planning and Management 553-556; Robinson 2004 Ecological Economics 370; 

Sands Principles of International Environmental Law 253; Seghezzo 2009 Environmental Politics 
540-547; Sharpley 2000 Journal of Sustainable Tourism 2-7; Tladi Sustainable Development 75; 

Voigt Sustainable Development 15; Winter “A fundamental and two pillars” 24-27.  
7  Briefly alluded to in para 2.2.3.2 above, the SDGs are the outcome of the UN Sustainable 

Development Summit (2015), the latest development on the global targets for addressing key 
sustainability issues centred on fighting poverty. These SDGs replace the Millennium 

Development Goals (MDGs) adopted in the UN Millennium Declaration (2000).  

8  Barnard 2012 PER 209; Barral 2012 European Journal of International Law 377-400; Cordonier-
Segger 2004 UNSDJ 62; Cornodier Segger “Sustainable development in international law” 85-

199; Owosuyi 2015 PER 2018; Deere “Sustainable international natural resource law” 295-310; 
Fitzmaurice “The Principle of Sustainable Development” 15; Kenig-Witkowska 2017 Journal of 
Comparative Urban Law and Policy 64-66; Majid et al 2016 Sustainability 2; Mekonin Sustainable 
Development Law 12-16.  

9  Van Harmelen, Van Leeuwen and De Vette International Law of Sustainable Development 22. 

10  Van Harmelen, Van Leeuwen and De Vette International Law of Sustainable Development 22. 
11  Principles 5 and 8 of the Rio Declaration; Principle 8 of the Stockholm Declaration. See also 

Barnard 2012 PER 215; Hepburn and Khalfan The Principle of Equity 5. 
12  Principle 2 of the Stockholm Declaration recognises the need to safeguard the environment 

against degradation for the benefit of present and future generations through careful planning or 

management. See also, Barnard 2012 PER 215. 
13  Van Harmelen, Van Leeuwen and De Vette International Law of Sustainable Development 22. 
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Underlying equity, is the goal of eradicating of poverty.14 The principle of sustainable 

use of natural resources places a responsibility on States to “manage their natural 

resources in a rational, sustainable and safe way, taking into account the needs of 

future generations in determining the rate of use of natural resources, to ensure that 

all people benefit from the exploitation of resources,” and to have “due care for the 

environment.”15 Integration calls for States to take into account the interdependence 

and interrelationship of economic, environmental, social and human rights issues. It 

also calls for the reconciliation, accommodation and harmonisation of the priorities, 

concerns and norms, which stem from the economic, environmental and social goals 

of economic and other development-orentied laws, policies, plans, programmes and 

projects.16  

The procedural elements of sustainable development includes all procedural aspects 

pertaining to public participation and access to information and justice, which 

facilitate the development of educated and informed opinions, and access to 

appropriate, comprehensible and timely information in the decision-making 

processes.17 This implies the existence of a right to public participation, the right to 

access information and the right of access to justice.18 Over and above these 

substantive and procedural elements, the International Law Association New Delhi 

Declaration of Principles of International Law Relating to Sustainable Development of 

                                        

 

14  The principle of the eradication of poverty is provided for in Chapter II of the Johannesburg Plan 

of Implementation Report of the World Summit on Sustainable Development (2002) and in 

various provisions in the International Covenant on Economic, Social and Cultural Rights (1966). 
See also, paras 7 and 8 of the Report by the Committee on Economic, Social and Cultural Rights, 

Poverty and the International Covenant on Economic, Social and Cultural Rights, UN ESCOR, 
2001, UN Doc E/C.12/2001/10; Barnard 2012 PER 215. See more generally Boon “International 
cooperation for sustainable development” 143-175. 

15  Principle 2 of the Rio Declaration and principle 22 of the Stockholm Declaration. See also, Aguis 
“Obligations of Justice” 51; Barnard 2012 PER 215; Hepburn and Khalfan The Principle of Equity 
3. 

16  Barnard 2012 PER 215; Hepburn and Khalfan The Principle of Equity 3. 

17  Van Harmelen, Van Leeuwen and De Vette International Law of Sustainable Development 22; 
Hepburn and Khalfan The Principle of Equity 3.  

18  Article 21 of the UN Universal Declaration of Human Rights (1948); aa 12 and 13 of the 

International Covenant on Economic, Social and Cultural Rights; Preamble of the Stockholm 
Declaration; principles 5, 10, 19-21 of the Rio Declaration. See also, Barnard 2012 PER 217.  
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2002 (hereafter New Delhi Declaration),19 which summarises all principles of 

sustainable development, adds the principle of good governance.20 Good governance 

upholds accountability, transparency, efficiency and the rule of law at all levels of 

decision-making.21 It also enables the proficient management of human, natural, 

economic and financial resources and guarantees the participation of civil society in 

decision-making processes.22 

Sustainable development therefore sets out the principles, which make up the basis 

of any principled assessment of any national law and policy relevant to activities 

relating to sustainable development.23 This places them at the centre of all sectoral-

based development, including tourism. Based on this, the study explores the 

development of tourism in the sustainable development discourse.  

3.2.2 Sustainable tourism 

The sustainable development discourse influenced the evolution of the concept of 

sustainable tourism on the international arena. The early 1960s saw a shift from 

tourism involving large groups of people visiting a destination at the same time of 

year beyond the carrying capacity of such destination, referred to as mass tourism,24 

to alternative forms of tourism. The latter involves forms of tourism that preserve 

towns from exceeding their carrying capacities, improve environmental and heritage 

ideals and educate tourists.25 The first reflections of the influence of sustainable 

                                        

 

19  The New Delhi Declaration is a non-binding instrument prepared by the International Law 

Association at the 70th Conference of the International Law Association held in New Delhi in 
2002, which consolidates the principles of international law relevant to the activities of all actors 

involved in pursing the objective of sustainable development. 
20  Para 6(1) of the New Delhi Declaration (2002). 

21  Kardos 2012 Procedia-Social and Behavioral Sciences 1166; Hossain “Evolving Principles of 

Sustainable Development” 15-22. 
22  Kardos 2012 Procedia-Social and Behavioral Sciences 1166; Hossain “Evolving Principles of 

Sustainable Development” 15-22. 
23  Barnard 2012 PER 213. A more detailed discussion of these rights is also provided for in this 

chapter in para 3.5.2.3 below. 
24  Destination World 2009 http://www.destinationworld.info/newsletter/feature45.html.  
25  Clarke 1997 Journal of Sustainable Tourism 225; Canavan 2014 Journal of Sustainable Tourism 

128; Hardy, Beeton and Pearson 2002 Journal of Sustainable Tourism 481; Mowforth and Munt 
2009 Tourism and Sustainability 11.  

http://www.destinationworld.info/newsletter/feature45.html
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development on tourism are seen in the Manila Declaration on World Tourism of 

1980 (hereafter Manila Declaration)26 which states that  

The satisfaction of tourism requirements must not be prejudicial to the social and 
economic interests of the population in tourist areas, to the environment or, above 
all, to natural resources, which are the fundamental attraction of tourism, and 
historical and cultural sites.27 

From the developments in the sustainable development discourse,28 the position on 

tourism in the Manila Declaration was augmented in Agenda 21 for the Travel and 

Tourism Industry: Towards: Environmentally Sustainable Development. This 

transformed the sustainable development principles of Agenda 21 at the 1992 United 

Nations Conference on the Environment and Development (UNCED), into a 

framework for the sustainable development for the travel and tourism industry. 

However, the elevation of tourism into the global sustainable development agenda, 

materialised at the World Summit on Sustainable Development in 2002 in the 

Johannesburg Joint Programme of Implementation.29 This Programme promotes 

sustainable tourism “as a means to increase the benefits of tourism resources for the 

population in host communities, while maintaining the cultural and environmental 

integrity of those communities and enhancing the protection of ecologically sensitive 

and the natural heritage.”  

As a result of these international developments, the concept of sustainable tourism 

began to emerge in accordance with various conceptualisations of sustainable 

                                        

 

26  The Manila Declaration is a non-binding instrument of the UNWTO, the main international 

tourism body, concluded in Manila in 1980 at the World Conference on Tourism. 
27  Paragraph 18 of the Manila Declaration (1980). 
28  With the coining of sustainable development in the Brundtland Report in 1987, the international 

community endorsed the concept as the basis for tourism planning and development. See in this 

regard the Hague Declaration on Tourism (1989), a non-binding instrument of the UNWTO 
concluded in The Hague in 1989. 

29  Prior to this 2002 Summit, there is the Decision 7/3 on Tourism and Sustainable Development of 

the Commission of Sustainable Development in 1999. There is also the Global Code of Ethics for 
Tourism of 2001. 
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development. Thus, the definitions of sustainable tourism vary accordingly,30 a few 

of which are considered here. Butler31 defines sustainable tourism as  

Tourism which is developed and maintained in an area (community, environment) 
in such a manner and at such a scale that it remains viable over an infinite period 
and does not degrade or alter the environment (human and physical) in which it 
exists to such a degree that it prohibits the successful development and well-being 
of other activities and processes. 

This definition incorporates the key components of sustainability by emphasising the 

need for the longevity and viability of tourism, without negatively affecting the 

human and physical environment within which it occurs.32 Yet, it does not reflect on 

the local community involvement in the development of tourism.33  

The most quoted definition of sustainable tourism is provided by the UNWTO34 as 

follows:  

Tourism that takes full account of its current and future economic, social and 
environmental impacts, addressing the needs of visitors, the industry, the 
environment and host communities.  

The latter more clearly resonates with sustainability by emphasising the importance 

of accountability over the economic, social and environmental impacts of tourism. It 

also highlights the concept of needs for the various tourism stakeholders, including 

the communities.35 This definition is further tailored into the conceptualisation of 

sustainable tourism as follows: 

a model form of economic development that is designed to:  

                                        

 

30  Butler 1999 Tourism Geographies 9-11; Hall, Gössling and Scott “Tourism and sustainability” 

490-493; Leslie “Tourism, Tourists” 21; Hardy, Beeton and Pearson 2002 Journal of Sustainable 
Tourism 483; Tefler and Sharpley Tourism and Development 41-43. 

31  Butler 1999 Tourism Geographies 12. 

32  For a more detailed discussion, see for instance, Hall, Gössling and Scott “Tourism and 
sustainability” 490-514. 

33  Hardy, Beeton and Pearson 2002 Journal of Sustainable Tourism 478. For the increasing interest 
in the inclusion of this element in the sustainable tourism debate, see for instance, Spenceley 

“Introduction” 2-3; Truong “Pro-poor tourism” 127-128. 
34  UNWTO Date Unknown http://sdt.unwto.org/content/about-us-5. 

35  This definition has also attracted criticism. See for instance, Berno and Bricker 2001 International 
Journal of Economic Development 10; Wall 1997 “Sustainable tourism-Unsustainable 
development” 33. 
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 Improve the quality of life of the host community,  
 Provide a high quality of experience for the visitor, and  

 Maintain the quality of the environment on which both the host community and 

the visitor depend.36  

This definition sets sustainable tourism as a model form of economic development,37 

emphatically positioning it beyond a form of tourism but rather a development 

option for the tourism sector.38 In addition, it is a goal-oriented definition setting out 

the main objectives of tourism development and adapting them to suit the core 

elements of sustainability. To suit the tourism context, it encompasses the specific 

aspects of sustainability – that is improvement of quality of life, which relates to 

social sustainability, provision of a quality experience for visitors speaks to the 

economic element, while the maintenance of the quality of the environment relates 

to the environmental sustainability.39 Along this reasoning, Pforr40 suggests that 

sustainable tourism is a value orientation that should influence government, industry 

and the community. Even more, Hardy, Beeton and Pearson41 argue that sustainable 

tourism is a goal that is applicable to all tourism ventures, regardless of scale.  

While sustainable tourism applies to all tourism ventures, as stated above, the CBD 

Conference of Parties (COP) Decision VI/14 of 2002, identifies ecotourism as a form 

of sustainable tourism for the natural environment. This formed the basis for the 

Quebec Declaration on Ecotourism of 200242 held at the World Ecotourism Summit in 

2002,43 which endorses ecotourism as the preferred form of tourism in protected 

areas. This is buttressed in the International Guidelines for Biological Diversity and 

Tourism Development of 2004, which incorporates sustainable tourism in the 

practical implementation of the CBD, and its target(s) to achieve a significant 

                                        

 

36  UNEP and UNWTO Making Tourism More Sustainable – A Guide for Policy Makers 11-12. 

37  See also, Neto 2003 Economic and Social Affairs 11. 
38  See for instance, Hall, Gössling and Scott “The evolution of sustainable development” 16. 

39  See for instance, Steck Sustainable Tourism as a Development Option 1-2. 
40  Pforr 2001 Scandanavian Journal of Hospitality and Tourism 71. 

41  Hardy, Beeton and Pearson 2002 Journal of Sustainable Tourism 483. 
42  The Declaration is the outcome of a multi-stakeholder dialogue but not a negotiated document. 

43  The Quebec Declaration (2002) recognises that ecotourism embraces the principles of 

sustainable tourism concerning the economic, social and environmental impacts of tourism. It 
distinguishes ecotourism from the wider concept of sustainable tourism. 
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reduction of the rate of biodiversity loss by 2010.44 These guidelines are particularly 

pertinent for this study as they, unlike the earlier instruments, inter alia, are 

pertinent for their assimilation of sustainable use and equity strategies within and 

around protected areas.  

In Africa, this resonates with the Revised African Convention on the Conservation of 

Nature and Natural Resources of 2003,45 which addresses the conservation of nature 

and natural resources, mentioning tourism under the management objectives in 

protected landscapes.46 This Convention particularly states that protected landscapes 

are managed “to provide opportunities for public enjoyment through tourism that is 

appropriate in type and scale to the essential qualities of the areas.”47 It further 

states that the income that is generated from sustainable forms of tourism should 

“bring benefits to, and contribute to the welfare of the local community.”48 While the 

Convention does not place any significant emphasis on tourism, or sustainable 

tourism, it indicates the AU’s appreciation of the need to ensure that the pillars of 

sustainable development govern activities and developments related to activities, 

                                        

 

44  According to the CBD Global Diversity Outlook (GBO-3), these “guidelines aim at making tourism 

and biodiversity more mutually supportive by engaging the private sector and local and 
indigenous communities, and promoting infrastructure and land-use, based on the principles of 

conservation and the sustainable use of biodiversity.” The GBO-3 confirmed that the world failed 
to meet its target to achieve a significant reduction in the rate of biodiversity loss by 2010; and 

calls for a new strategy for reducing biodiversity loss (CBD GBO-3 2010 

https://www.cbd.int/doc/publications/gbo/gbo3-final-en.pdf).  
45  Revised African Convention on the Conservation of Nature and Natural Resources (2003). This is 

a Revised version of the African Convention on the Conservation of Nature and Natural 
Resources (1968), which recently entered into force with the fifteenth ratification by Burkina 

Faso on 23 June 2016, in accordance with the AU ratification requirements. 

46  Protected Landscape is identified in article V(6)(a)(v) as a conservation area and is defined as 
"an area of land where the interaction of people and nature over time has produced an area of 

distinct character with significant aesthetic, ecological and/or cultural value, and often with high 
biological diversity” (Annex 2 Revised African Convention on the Conservation of Nature and 
Natural Resources). 

47  Annex 2 of the Revised African Convention on the Conservation of Nature and Natural 
Resources. 

48  Annex 2 of the Revised African Convention on the Conservation of Nature and Natural 
Resources. 

https://www.cbd.int/doc/publications/gbo/gbo3-final-en.pdf
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such as tourism, that occur in protected landscapes. The importance therefore lies in 

the adaptation of these sustainable development pillars to the TFCA setting.49  

Sustainable tourism was further included in the poverty eradication goals embodied 

in the Millennium Development Goals (MDGs) which ended in 2015, and is now in 

the SDGs in the UN 2030 Agenda for Sustainable Development.50 In particular, SDG 

15 promotes sustainable tourism as a means to eradicate poverty through the 

protection and sustainable use of terrestrial ecosystems. More recent international 

instruments, such as the International Conference on Tourism Statistics: Measuring 

Sustainable Tourism in 2017 endorses sustainable tourism in promoting the SDGs. In 

Africa, the NEPAD adopted the NEPAD Tourism Action Plan in 2004 (hereafter Action 

Plan). However, this Action Plan focuses predominantly on the potential of tourism in 

promoting economic growth and recognises the need for greater involvement of 

communities in tourism development, poverty alleviation including the negative 

impacts of tourism on culture and environment.51 Nevertheless, at sub-regional level, 

the SADC Protocol on Tourism, which acknowledges the importance of sustainable 

development in tourism in the region by setting out obligations for member States, 

does not provide for poverty alleviation.52 This discrepancy lies at the heart of this 

study for its influence on the development of sustainable tourism in TFCAs in Africa 

– without clear goals on poverty eradication. It is for this reason that it becomes 

important to consider the concept of sustainable tourism development.  

3.2.3 Sustainable tourism development 

Butler53 explains sustainable tourism development simply as “tourism that is 

developed in line with the principles of sustainable development.”54 Put differently, 

sustainable tourism development is tourism development that endeavours to 

                                        

 

49  See para 2.2.2.2 above. 

50  See MDG 1 on the eradication of poverty. 
51  Matlou NEPAD Tourism Action Plan 119. 

52  See para 2.3.2 above. 

53  Butler 1999 Tourism Geographies 12. 
54  See also, Tefler and Sharpley Tourism and Development 58-64. 
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subscribe and conform to sustainable development. It is important here to define the 

term "tourism development" itself. Saner, Yiu and Filadoro55 define "tourism 

development" as the “planning and implementation of strategies with the objective 

to develop the tourism sector.” In most writings pertaining to tourism development, 

it basically relates to everything that involves the advancing of tourism as an 

economic activity and as a sector.56 Thus sustainable tourism development should 

mean the planning and implementation of strategies in order to develop the tourism 

sector in accordance with the principles of sustainable development.57  

Steck58 provides another definition that: 

Sustainable tourism development meets the needs of present tourists and host 
regions while protecting and enhancing opportunities for the future. It is envisaged 
as leading to management of all resources in such as a way that economic, social, 
and aesthetic needs can be fulfilled while maintaining cultural integrity, essential 
ecological processes, biological diversity, and life support systems. 

This functional definition stresses on the ultimate goal of tourism development. It 

resonates with the proposition of tourism as an economic development approach 

and may be aligned with the notion that sustainable tourism is value-oriented, based 

on the manner in which it frames its approach to the management of all resources.59 

This is the manner in which sustainable development has been evolving in the 

international discourse. While some instruments may have emphasised specific 

aspects of the concept, as well as ecotourism for protected areas, it is accepted that 

sustainable tourism development incorporates the elements and principles of 

sustainable development to the specific tourism context with the intention of 

achieving economic development.60  

                                        

 

55  Saner, Yiu and Filadoro “Tourism Development in Least Developed Countries” 229. 
56  See for instance Kabote 2008 International Journal of Safety and Security in Tourism/Hospitality; 

Steck Sustainable Tourism as a Development Option 1; Tefler and Sharpley Tourism and 
Development 69.  

57  See for instance, Zientara “Sustainable Tourism Development” 169-171. 
58  Steck Sustainable Tourism as a Development Option 1-2. 

59  Steck Sustainable Tourism as a Development Option 1-2; Tefler and Sharpley Tourism and 
Development 56-58. 

60  See para 3.1.3 above. 
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From a legal perspective therefore, this further implies that tourism, as a form of 

economic development, must conform to the legal principles of the sustainable use 

of natural resources and equity and the eradication of poverty. Moreover, it calls for 

the recognition in tourism development of the interdependence and interrelationship 

of economic, environmental, social and human rights issues. This in turn 

necessitates the reconciliation, accommodation and harmonisation of the priorities, 

concerns and norms emanating from the economic, environmental and social 

objectives in economic and other development laws, policies, plans, programmes 

and projects. In doing so, the procedural elements of sustainable development as 

well as good governance are also crucial for sustainable tourism development. 

Nevertheless, for a more holistic view to the evolution of sustainable tourism 

development, it is necessary to consider the theoretical foundations thereof.  

3.3 Theoretical foundations of sustainable tourism development 

There are many approaches and viewpoints concerning the theoretical foundations 

of sustainable tourism development.61 As such, this study focuses on those that 

resonate with its conceptualisation from a sustainable development and 

sustainability perspective. The focus is on theories that are relevant to the tourism 

development that occurs in TFCAs. As a point of departure, the study considers 

Butler’s theory of tourism development and planning, which centers on the tourism 

destination life cycle.62 This theory suggests that all tourism destinations develop 

and change over time through a common process of development but with limits to 

its growth.63 Thus, where the demand for visits is more than the capacity of the 

destination, the number of visitors will decrease and subsequently decline.64 These 

changes in the destination are triggered by certain factors, one of which is 

                                        

 

61  Bramwell et al 2017 Journal of Sustainable Tourism 1-9; Casagrandi and Rinaldi 2002 
Conservation Ecology 1-2; Hunter 1997 Annals of Tourism Research 850-867; Lui 2003 Journal 
of Sustainable Tourism 460-462; Sharpley 2000 Journal of Sustainable Tourism 1-19; Wall 
“Sustainable Tourism” 33-40. 

62  There are a few other theories prior to Butler’s theory. 

63  Sharpley 2000 Journal of Sustainable Tourism 1-19; Wall “Sustainable Tourism” 33-40. 
64  Sharpley 2000 Journal of Sustainable Tourism 1-19; Wall “Sustainable Tourism” 33-40. 
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management.65 Good management is needed to avoid failure.66 Butler’s theory is 

considered as the most relevant theory to tourism planning and development.67  

An important aspect of this theory is that it emphasises the changes that a 

destination experiences and that its success as a destination for tourism is 

dependent on certain factors. This makes a case for the perspectives on tourism 

sustainability. For instance, looking at the relationship between the tourist, the 

environment (destination) and capital, Casagrandi and Rinaldi68 propose that 

sustainability in tourism offers a chance of maintaining the tourism industry 

indefinitely without jeopardising the environment. This approach suggests that 

sustainability is an important factor in the changes that occur in a destination. In 

particular, sustainability presupposes that protecting the physical environment is 

important for tourism development, which must not be compromised at the expense 

of growth in tourism.69 Consequently, “sustainable tourism can be achieved if agents 

and decision-makers are prudent about reinvesting their profits and are inclined to 

protect the environment.”70 In essence, it calls for the balancing of economic 

interests with the need to minimise the negative impacts of tourism on the 

environment (the destination).71 Despite its limitations, such as its failure to consider 

social and other related aspects,72 this perspective resonates with the principle of 

the sustainable use of natural resources.73  

To address the limitation of the former, the second theoretical perspective on 

sustainable tourism development emphasises the social considerations of a 

                                        

 

65  Sharpley 2000 Journal of Sustainable Tourism 1-19; Wall “Sustainable Tourism” 33-40. 

66  Hunter 1997 Annals of Tourism Research 850-867; Lui 2003 Journal of Sustainable Tourism 460-
462. 

67  Hunter 1997 Annals of Tourism Research 850-867; Lui 2003 Journal of Sustainable Tourism 460-

462. 
68  Casagrandi and Rinaldi 2002 Conservation Biology 12. 

69  Casagrandi and Rinaldi 2002 Conservation Biology 12. 
70  Casagrandi and Rinaldi 2002 Conservation Biology 8-11. 

71  Kasim 2006 International Journal of Hospitality & Tourism Administration 3. See also, Mensah 
2007 Journal of Retail & Leisure Property 15-17; Muhanna 2006 Problems and Perspectives in 
Management 19; Wall “Sustainable Tourism” 33-40. 

72  Casagrandi and Rinaldi 2002 Conservation Biology 8-11. 
73  See para 3.1.3 above. 
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destination. This is summed up in the social exchange theory, which assumes that 

social relations involve an exchange of resources among individuals or groups of 

individuals seeking mutual benefit from the relationship.74 Thus, where local people 

perceive tourism to have a significant impact on their life, they would be more 

willing to participate actively and to give their support for additional tourism 

development in their community. Applied to Butler’s theory, this implies that the 

local people have an important role in contributing to the changes in a tourism 

destination and even more in making positive changes. This theory also has its 

limitations,75 yet, it frames sustainability of tourism from a community’s perspective. 

Principally, this perspective sets out a relationship between tourism that improves 

the quality of life of local communities and the involvement of these communities in 

making positive changes in a tourism destination. Understood in this way, this theory 

relates to the sustainable development principles of intra and inter-generational 

equity, including the eradication of poverty.76 

The involvement of local communities in tourism development itself is also traceable 

to another theoretical perspective, namely the stakeholder theory. This theory views 

the tourism destination as a network of interdependent stakeholders, making 

stakeholders a core component of sustainable tourism.77 The stakeholder theory 

requires sustainable tourism strategies that incorporate effective stakeholder 

involvement and building of the capacity of some stakeholders to contribute 

meaningfully to tourism processes.78 Effective stakeholder involvement is achieved 

through stakeholder collaboration, which embraces the participative processes in 

dealing with a wide and representative range of stakeholders from the destination 

                                        

 

74  Kolawole 2017 Botswana Notes and Records 75; Nunkoo 2016 Procedia Economics and Finance 
589-594. 

75  Kolawole 2017 Botswana Notes and Records 75; Nunkoo 2016 Procedia Economics and Finance 
589-594. 

76  See para 3.1.3 above. 

77  Waligo, Clarke and Hawkins 2015 Annals of Tourism Research 90-93; Waligo, Clarke and 
Hawkins 2013 Tourism Management 345-346; Saito and Ruhanen 2017 Journal of Hospitality 
and Tourism Management 189-196. 

78  Waligo, Clarke and Hawkins 2015 Annals of Tourism Research 90-93; Waligo, Clarke and 
Hawkins 2013 Tourism Management 345-346. 
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community. It therefore enables all these stakeholders to play an active role and 

strive to meet common objectives even when there are divergent views on tourism 

development.79  

The stakeholders include the government at international, national, regional and 

local levels and government departments whose activities relate to tourism.80 It also 

includes international, national, regional and local tourism organisations, tourism 

developers and entrepreneurs, tourism industry operators and non-tourism business 

practitioners. The community, including various local groups, indigenous people’s 

groups and local residents are also key stakeholders.81 The dynamics involved in 

stakeholder collaboration include consensus, the power relations involved as well as 

the levels of participation, among other things.82 However, the essence is that 

stakeholder involvement in the planning and management of the destination is 

crucial to positive change in the destination. This resonates well with and validates 

the inclusion of the sustainable development principles of integration, the procedural 

elements and good governance in sustainable tourism development. These 

theoretical foundations set the basis for any interventions in tourism development to 

achieve sustainable tourism development. It is therefore important to establish their 

application in the actual implementation of sustainable tourism development. To this 

end, the foundations of these theories lay down the basis for the ultimate goals of 

sustainable tourism development and their legal and policy implications.  

3.4 Sustainable tourism development goals and their aims/policy 

implications 

The theoretical foundations of sustainable tourism development essentially inform 

the core purpose of sustainable tourism development. In this regard, the core 

purpose is formulated as three main goals, which in turn create specific policy 

                                        

 

79  Jamal and Getz 1995 Annals of Tourism Research 186-204; McComb, Boyd and Boluk 2016 
Tourism and Hospitality Research 215; Reed 1999 Journal of Sustainable Tourism 331-355. 

80  McComb, Boyd and Boluk 2016 Tourism and Hospitality Research 215. 

81  McComb, Boyd and Boluk 2016 Tourism and Hospitality Research 215. 
82  See for instance, Saito and Ruhanen 2017 Journal of Hospitality and Tourism 190. 
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implications; also referred to as the aims of sustainable tourism development. The 

UNWTO83 defines the three goals of sustainable tourism development, namely to:  

Make use of environmental resources that constitute a key element in tourism 
development, maintaining essential ecological processes and helping to conserve 
natural heritage and biodiversity.  

Respect the socio-cultural authenticity of host communities, conserve their built and 
living cultural heritage and traditional values, and contribute to inter-cultural 
understanding and tolerance. 

Ensure viable, long-term economic operations, providing socio-economic benefits to 
all stakeholders that are fairly distributed, including stable employment and income-
earning opportunities and social services to host communities, and contributing to 
poverty alleviation.84 

These three goals speak to the environmental, social-cultural and economic 

development considerations in sustainable tourism development.85 To achieve these 

goals, the United Nations Environmental Programme (UNEP)86 identifies specific 

policy implications, that is, the aims of sustainable tourism development. These aims 

relate to: biodiversity conservation, physical integrity, resource efficiency, 

environmental purity, cultural richness, local control, community well-being, 

economic viability, local prosperity, employment quality, social equity and visitor 

fulfilment.87 In this study, these aims are also referred to as policy implications, 

therefore the two terms are used interchangeably. The importance of these policy 

implications is that they translate and adapt the legal principles of sustainable 

                                        

 

83  Saito and Ruhanen 2017 Journal of Hospitality and Tourism 190. 

84  UNEP Making Tourism More Sustainable 11; UNWTO Date Unknown Sustainable Tourism 
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Radwan “Ecotourism principles” 19.  
85  Sarhan, Abdelgalil and Radwan “Ecotourism principles” 19; UNEP Making Tourism More 

Sustainable 11. 
86  UNEP Making Tourism More Sustainable 16. 

87  UNEP Making Tourism More Sustainable 16; UNWTO Sustainable Tourism Development in 
Developing Countries 18. See also Castellani and Sala Sustainable Tourism 12-13; Hanrahan and 

Maguire 2016 European Journal of Tourism Research 63; Sarhan, Abdelgalil and Radwan 
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development into the tourism development context.88 Each of these policy 

implications is discussed, albeit briefly, below.89  

3.4.1.1 Biodiversity conservation  

Biodiversity conservation involves supporting the conservation of natural areas, 

habitats and wildlife, and aims to minimise damage to them.90 In protected areas, 

this involves working with the national parks and/or other protected areas in order 

to fortify them from the adverse effects of tourism, and increasing visitor awareness 

and support for conservation.91 This further requires, inter alia, establishing 

arrangements for the participation of all relevant stakeholders;92 and developing 

partnership agreements and concessions with local communities and private sector 

operators, which promote conservation.93 Also important is the need to optimise the 

level and use of park admissions to support, inter alia, biodiversity conservation.94 All 

of the legal principles of sustainable development are pertinent to the realisation of 

this aim, although it is directly underpinned by the principle of sustainable utilisation 

of natural resources.95 In this regard, the sustainable use of natural resources also 

addresses the aims of the maintenance of physical integrity, resource efficiency and 

environmental purity. For this reason, these aims are considered together below.  

                                        

 

88  See para 3.2.1 above. 
89  It has been argued that these aims do not quite balance the three pillars of sustainability, 

however they suffice as policy implications for the purposes of this study. For further critique, 
see for instance, Sarhan, Abdelgalil and Radwan “Ecotourism principles” 19-21; Tefler and 

Sharpley Tourism and Development 74. 

90  UNWTO Sustainable Tourism Development in Developing Countries 18. See also, Buckley 
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sustainable tourism” 93. 

91  UNEP Making Tourism More Sustainable 41; Buckley 2009 Journal of Sustainable Tourism 643-

672; Higham and Hopkins “Wildlife tourism” 281-282; Secretariat of the Convention on Biological 
Diversity Tourism supporting Biodiversity 10-25; Spenceley “Introduction” 13-15. 

92  Walpole and Goodwin 2001 Environmental Conservation 160-161; Secretariat of the Convention 
on Biological Diversity Tourism supporting Biodiversity 19. 

93  Newsome and Moore “Managing visitors” 264-265; Higham and Hopkins “Wildlife tourism” 281-
282. 

94  Newsome and Moore “Managing visitors” 264-265; Higham and Hopkins “Wildlife tourism” 281-

282; Secretariat of the Convention on Biological Diversity Tourism supporting Biodiversity 20-25. 
95  See para 3.2.1 above. 
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3.4.1.2 Maintenance of physical integrity, resource efficiency and environmental 

purity 

The maintenance of the physical integrity of landscapes, resource efficiency and 

environmental purity are distinct policy implications but are considered together in 

this study as way of distinguishing them from biodiversity conservation. The 

maintenance of physical integrity involves maintaining and enhancing the quality of 

landscapes and avoiding the physical and visual degradation of the environment.96 

This necessitates new developments for tourism that are suitable for the local 

environmental conditions.97 Resource efficiency aims to minimise “the use of scarce 

and non-renewable resources in the development and operation of tourism facilities 

and services.”98 As a significant user of resources, tourism development should 

therefore ensure that the resources within and around a destination are used 

efficiently to promote environmental and community well-being.99 Environmental 

purity calls for tourism enterprises and visitors to minimise all forms of pollution and 

to undertake waste management,100 in order to “preserve the quality of the air, 

water, waste and land that sustain life, health and biodiversity.”101 Cultural richness 

is closely related, as it pertains to the preservation of cultural and heritage 

resources. 

                                        

 

96  UNWTO Sustainable Tourism Development in Developing Countries 18; Ritchie “Interest Based 
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3.4.1.3 Cultural richness 

Cultural richness involves respecting and enhancing the historic heritage, authentic 

culture, traditions and distinctiveness of host communities.102 This further entails the 

management and conservation of cultural and historic heritage sites. To this end, 

the tourism industry should work with communities in the presentation and 

promotion of their culture and traditions.103 This necessitates the active involvement 

of local communities in cultural aspects of tourism development.104 Their 

involvement is achieved through local control.  

3.4.1.4 Local control  

Local control means to “engage and empower local communities in the planning and 

decision-making about the management and future development of tourism in their 

area, in consultation with other stakeholders.”105 This calls for consultation processes 

in which local communities ar engaged and empowered in order to participate in 

tourism development.106 This further requires the full engagement of local 

communities in the development of tourism policies and plans through their local 

authorities, which enable wider consultation and participation for them and other 

stakeholders.107 

                                        

 

102  UNWTO Sustainable Tourism Development in Developing Countries 18; Sarhan, Abdelgalil and 
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In addition, this policy implication demands the improvement of the conditions for 

effective local decision-making.108 This involves strengthening the capacity of local 

authorities through capacity building and awareness in promoting sustainable 

tourism development; raising public awareness of the impacts of tourism on the 

communities; and ensuring access to information on proposed new developments.109 

Where local communities include indigenous communities, local control is further 

facilitated by the legal empowerment of their rights; guaranteeing their individual 

and collective land rights, so as to control the tourism that occurs on it, and 

respecting their beliefs and traditions and consulting them on how to represent their 

culture to tourists.110 Ultimately, local control therefore influences the improvement 

of the quality of life of the local communities, which relates to community well-being.  

3.4.1.5 Community well-being 

Community well-being means “to maintain and strengthen the quality of life in local 

communities, including social structures and access to resources, amenities and life 

support systems, avoiding any form of social degradation or exploitation.”111 This 

occurs through activities and programmes that add to the quality of life of the local 

communities, for instance, providing basic services such as water, energy, roads and 

transport services, health services, shops and others.112 Efforts should also be 

directed at: minimising the pressure that tourists place on facilities and services, 

ensuring that tourism development does not interfere significantly and adversely 

with other sources of livelihood and the disruption of access to them, the avoidance 

of noise, all forms of disturbances, littering, crime, prostitution and drug use.113  

                                        

 

108  Massyn “Citizen Participation” 225-230. 

109  Massyn “Citizen Participation” 225-230. 
110  UNEP Making Tourism More Sustainable 35-36. See also, in the context of the involvement of 
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There is also the phenomenon of displacement and resettlement caused by tourism 

development, which may affect local communities, referred to as tourism 

development induced displacement and resettlement (TDIDR).114 If resettlement is 

to occur, Xue, Kerstetter and Buzinde115 propose that, if it is voluntary and/or if it is 

well planned and managed, it must be able to prevent impoverishment and can in 

fact be a tool for poverty reduction and alleviation. This, as well as the other policy 

implications discussed above, ultimately influence and are themselves dependent on 

the economic viability of tourism development.  

3.4.1.6 Economic viability 

Economic viability involves ensuring “the viability and competitiveness of tourism 

destinations and enterprises, so that they are able to continue to prosper and deliver 

benefits in the long term.”116 To enable viability, governments should facilitate 

extensive engagement, in all its spheres as well as in tourism planning, tourism 

marketing, infrastructure development, land use planning, protected areas 

management, natural attractions and environmental protection.117 This requires 

creating an investment climate for the government itself, the private sector or 

various forms of partnerships to participate in tourism development in a country or a 

particular region.118 These partnerships may be in the form of PPPs.119 In tourism 
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development, Wilson, Nielsen and Buultjens120 suggest the use of tourism 

concessions as a form of legal protection against the over-exploitation of public land 

and over-commercialisation by the private sector.121 These concessions may take the 

form of management concessions, leases or a PPP concession such as, inter alia, the 

Build/Operate/Transfer (BOT); Build/Transfer/Operate (BTO);122 Build-Own-Operate 

(BOO);123 and Buy-Build-Operate (BBO) concessions.124  

Economic viability is further promoted by the equitable treatment of foreign and 

national investors, as well as large investors and small to medium enterprises (SMEs) 

as investors.125 Providing incentives for tourism businesses is also crucial, especially 

incentives that are consistent with environmental protection and local community 

development.126 This also includes enabling land ownership by tourism investors – 

                                        

 

120  Wilson, Nielsen and Buultjens 2009 Journal of Sustainable Tourism 273. For further discussions 
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by granting security of tenure for investors, especially foreign investors as well as for 

the local communities involved in tourism ventures.127 Other incentives include 

favourable immigration and customs controls for foreign investors as well as for 

tourists.128 This further relates to local prosperity.  

3.4.1.7 Local prosperity 

Local prosperity means “to maximise the contribution of tourism to the prosperity of 

the host destination, including the proportion of visitor spending that is retained 

locally.”129 This involves securing reliable tourism growth, as well as developing 

processes to maximise visitor spending per head, reduce leakages and develop 

linkages in the local economy.130 This also requires the integration of tourism within 

the economy such that it develops alongside other sectors that contribute to the 

tourism supply chain.131 Local prosperity is closely related to the concept of fair trade 

in tourism,132 which aims to “maximise the benefits from tourism for local destination 

stakeholders through beneficial and equitable partnerships between national and 

international tourism stakeholders in the destination.” Fair trade in tourism values 

the right of the host communities, specifically the indigenous communities,133 to 
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participate on an equal footing as stakeholders as well as beneficiaries of tourism 

development.134 

In light of the above, achieving local prosperity requires creating an environment for 

local control.135 Yet, the success of local prosperity is in itself dependent on local 

control.136 Yet, local prosperity goes beyond local control, by ensuring that the fair 

share of benefits for local stakeholders is achieved through the reduction of leakages 

and increase of linkages through, inter alia, supporting locally owned businesses; 

and encouraging and facilitating local sourcing of supplies.137 Local prosperity is also 

effected through job creation and improving the quality of employment for the local 

communities. This is considered in detail below. 

3.4.1.8 Employment quality 

Employment quality involves increasing the quantity and quality of jobs in the 

tourism industry and the supply chain. The quality of employment also relateds to 

improvements in remuneration, conditions of service and all forms of non-

discrimination.138 In this regard, the UNWTO Global Code of Ethics for Tourism, 

which recognises “the need for local populations to share equitably in the economic, 

social and cultural benefits of tourism activities” also requires local communities to 

be included in the creation of direct and indirect jobs.139 The tourism industry offers 

a variety of job opportunities for unskilled and highly skilled personnel throughout 
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the tourism supply chain.140 However, the majority of tourism jobs are seasonal, 

limiting the number of workers in the industry at any given time.141 In addition, the 

contribution of tourism to job creation and the alleviation of poverty is not 

spontaneous and depends on employment prospects that are created.142 This 

therefore requires increasing employment opportunities and the percentage of full-

time jobs all year round.143 

Employment quality also requires respect for employment and labour standards. The 

International Labour Organisation (ILO)144 provides that sustainable tourism should 

“generate income and decent employment for workers without affecting the 

environment and culture of the host communities.”145 This is in line with SDG 8 on 

promoting inclusive and sustainable economic growth, employment and decent work 

for all men and women. According to the UNWTO,146 “concern about working 

conditions and employee welfare must be seen as a fundamental principle of 

sustainable tourism in its own right.” The industry should ensure that it provides for 

decent work.147 Along the same lines, the Global Sullivan Principles of 1999148 

encourage employers to compensate employees and enable them to meet, at least, 

their basic needs. These principles also encourage employers to provide their 

employees with opportunities to improve their skills and capabilities. Furthermore, it 

urges employers to work with governments and communities in which businesses 
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undertake to improve the quality of life of those communities, including the provision 

of opportunities and training for workers from disadvantaged backgrounds.149 

Closely related is social equity discussed below. 

3.4.1.9 Social equity 

Social equity entails “seeking a widespread distribution of economic and social 

benefits from tourism throughout the recipient community,” which includes 

improving opportunities, income and services available to the poor.150 The emphasis 

is on securing benefits for disadvantaged people, the rural local communities, and 

tackling poverty.151 In the first instance, this places a responsibility on corporate 

bodies to design their strategies considering the interests of their stakeholders, 

particularly local communities, thereby adopting the stakeholder approach to 

corporate governance. This relates to the adoption of corporate social responsibility 

(CSR),152 in terms of which organisations bring economic value to the surrounding 

economic system; interact with the local communities through addressing issues of 

community involvement, employee relations, fair wages and to engage in practices 

that do not compromise the environmental resources for future generations.153 This 
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aim therefore seeks to ensure that businesses fulfil the principles of equity and 

poverty alleviation as well as the sustainable utilisation of natural resources.  

Closely related is the issue of businesses taking into consideration their impact on 

human rights.154 The United Nation’s Global Compact155 recognises that businesses 

must operate in a manner that respects human rights, labour and environment. To 

promote sustainable tourism development, human rights accountability mechanisms 

for private sector activities are critical. Companies have a duty to respect human 

rights and comply with national laws, in so far as these laws codify international 

human rights treaty obligations.156 To this end, human rights impact assessments 

(HRIAs), which require companies to “undertake human rights due diligence to 

identify, prevent, mitigate and account for how they address their impacts on human 

rights,”157 are important tools for increasing transparency, accountability and human 

rights protections.158 This enhances the realisation of equity and poverty alleviation.  

Notwithstanding, the aforementioned aims, the main business of tourism, and 

indeed sustainable tourism development, is achieving visitor fulfilment. 

3.4.1.10 Visitor fulfilment 

Visitor fulfilment aims to “provide a safe, satisfying and fulfilling experience for all 

visitors, without gender, race, disability or any other forms of discrimination.”159  

                                                                                                                           

 

for Sustainable Development 1. Specific to tourism, see for instance, UNWTO Global Code of 
Ethics for Tourism. See also, Coles, Fenclova and Dinan “Tourism and corporate social” 270-274. 

154  See for instance, the discussion in Prandi and Lozano “Corporate Social Responsibility and 
Human Rights” 209-228. 

155  Articles 1-9 of the Ten Principles of the UN Global Compact. 

156  Watson, Tamir and Kemp 2013 Impact Assessment and Project Appraisal 119.  
157  See United Nations Draft Norms on Responsibilities of Transnational Corporations and Other 

Business Enterprises with Regard to Human Rights (2003); Ruggie Guiding Principles on Business 
and Human Rights 15. See also, Watson, Tamir and Kemp 2013 Impact Assessment and Project 
Appraisal 123.  

158  Watson, Tamir and Kemp 2013 Impact Assessment and Project Appraisal 119. 

159  UNWTO Sustainable Tourism Development in Developing Countries 18; Sarhan, Abdelgalil and 

Radwan “Ecotourism principles” 19-21; Vanhove “Tourism as a Strategic Option” 101; Zorpas et 
al “Mediterranean standard for sustainable tourism” 92. 
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Evidently, these aims of sustainable tourism development are interrelated and are 

therefore not mutually exclusive.160 The success of sustainable tourism development 

therefore depends on a holistic approach with respect to formulating and 

implementing policy as well as law relating to tourism development, which 

incorporates all of these policy implications in any context. Essentially, these aims 

contextualise the legal principles of sustainable development to tourism 

development.161 The aims of biodiversity conservation; the maintenance of physical 

integrity, environmental purity and resource efficiency; cultural richness; economic 

viability; and visitor fulfilment particularly elaborate on the principle of sustainable 

use.162 The aims of local control community well-being, local prosperity, employment 

quality and social equity contextualise the principle of intra and inter-generational 

equity.163 The interdependedness and interrelationship between all twelve aims 

emphasise the application of integration to the tourism context. However, the aim of 

local control is crucial to the application of the procedural elements of public 

participation, access to information and justice and good governance. 

Thus far, the study established that sustainable tourism development is a model 

form of economic development that is applicable to the planning and management 

of tourism development in any given setting.164 As such, it is designed to improve 

the quality of life of the host community, provide a high quality of experience for the 

visitor, and maintain the quality of the environment on which both the host 

community and the visitor depend.165 The principles of sustainable development 

underpin this economic development model to tourism development, from which 

sustainable tourism development evolves. This includes the sustainable use of 

natural resources; equity and poverty eradication; integration, procedural aspects of 

                                        

 

160  Sarhan, Abdelgalil and Radwan “Ecotourism principles” 19-21. 

161  See para 3.2.1 above. 
162  See para 3.2.1 above. 
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sustainable development and good governance.166 The application of these legal 

principles to tourism development translates into the goals of sustainable tourism 

development, which in turn lead to the establishment of specific aims or policy 

implications of sustainable tourism development.167 Against this background, this 

chapter employs these policy implications to the TFCA context, with the intention of 

defining sustainable tourism development in the TFCA and addressing the challenges 

arising in the tourism development in the GLTFCA.168 

3.5 Applying sustainable tourism development to the TFCAs context 

From a legal perspective, applying sustainable tourism development to the TFCA 

context, essentially means employing the aims or policy implications of sustainable 

tourism development for their ability to contextualise the legal principles of 

sustainable development in tourism. These aims or policy implications therefore 

influence the laws and policies relating to TFCA governance and tourism 

development with the ultimate goal of promoting the TFCA objectives. The essence 

of a legal approach is to ensure that these aims or policy implications translate into 

rules, norms and prescriptions that are explicitly formulated, authoritative, legitimate 

and enforceable.169 Therefore, in this study, the aims or policy implications are 

explored further to determine how they can influence the legal framework for TFCA 

governance and tourism development, and thereby promote the TFCA objectives.170  

                                        

 

166  See para 3.2.1 above. 
167  See para 3.4 above. 

168  See para 2.4.2 above. 
169  Johnson 1977 Mid-American Review of Sociology 49. It is beyond the scope of this study to delve 
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Snijman and Fourie “Dissecting Environmental Compliance and Enforcement” 49; Du Bois 
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“Sustainable tourism legislation” 235; Edgell et al Tourism Policy 7. 
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3.5.1 Sustainable tourism development and TFCA governance  

TFCA governance involves the “sharing of power, authority and responsibility 

between various actors both in the country and across the border.”171 Therefore 

parallel structures must be in place to define the national interests, roles and 

responsibilities of the participating countries.172 Moreover, the cross-border 

exchanges should comprise of the key counter-part state entities and the 

representatives of all private individuals, NGOs, donor agencies and local 

communities across the domestic borders in order to establish a common TFCA 

vision.173  

These different players are referred to as the relevant actors in the governance of 

the TFCA and are typically determined by the natural resource base and system of 

land and resource tenure.174 This typically includes state actors such as 

governments, state agencies, parastatals and protected areas administrations.175 

The non-state actors include, among others, international development assistance 

agencies, private landowners and business entities, NGOs, local communities and 

civil society.176 Within this broad classification of actors, the aims or policy 

implications of sustainable tourism development assist in defining the nature of their 

relationships, roles and responsibilities. Each of these actors is considered below. 

                                        

 

171  See para 2.2.2.2 above. See also, Agrawal 2009 Environmental Conservation 328; Borrini-
Feyerabend and Hill “Governance for the Conservation” 180-181; Borrini-Feyerabend et al 
Governance of Protected Areas 45; Paterson “Protected Areas Governance” 174-176; Schoon 
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19; Briassoulis “Tourism and common pool resources” 100. 
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and common pool resources” 100. 
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“Self-Management as the Goal of Regional Conservation” 13-17; Papadopoulou and Tsitsoni 2013 
Global NEST Journal 105-106; Zbicz “Imposing Transboundary Conservation” 21-37. 



118 
 

3.5.1.1 State actors 

State actors usually have the role of leading the TFCA governance structures and 

processes.177 The state actors include: government departments, for example line 

ministries at national, provincial/regional and local levels of governance that are 

responsible for natural resource management and the broader environmental 

protection agenda. Figure 1 below illustrates the typical hierarchical structure of 

TFCA governance.  

 

 

Figure 1: Hierarchical structure of state actors in TFCA governance178 

Figure 1 indicates that at the apex of TFCA governance are the international actors 

involved in the establishing agreements.179 For the GLTFCA, this relates to the inter-

                                        

 

177  Agrawal 2009 Environmental Conservation 328; Borrini-Feyerabend et al Co-management of 
Natural Resources 10; Van der Linde et al Beyond Boundaries 23; Paterson “Protected Areas 
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ministerial committee.180 Following, are the various ministries whose mandates relate 

directly or indirectly to TFCA governance. Considered holistically, sustainable tourism 

development calls for the inclusion of all state ministries or departments whose 

mandates concern or influence the twelve aims or policy implications. This includes 

ministries responsible for land use planning and infrastructural development;181 

ministries responsible for rural development, culture, gender issues, youth, land and 

resettlement;182 and commerce, finance, labour, planning, immigration and customs, 

transport, and security.183 Also relevant here is the ministry responsible for 

agriculture, where it relates to rural development and supply chain issues,184 as well 

as the ministry responsible for animal health, where it relates to the livestock-wildlife 

interface.185 The inclusion of these various ministries in the TFCA governance 

structures also enables improved buy-in and cooperation with all relevant sectors.186 

Nevertheless, there are, inter alia, dangers of the natural resource agenda becoming 

undermined in the manifold agendas and visions across many sectors, among 

others.187  

From Figure 1, the line ministry(s) follows in the governance structure. Usually, this 

is the mandate of the ministry responsible for natural resources management whose 

role is to create the enabling conditions for the TFCA.188 The development of tourism 

as the key driver of socio-economic development in TFCAs, places the ministry 

                                        

 

180  See para 2.4.1.2 above. 

181  Relevant for the aims under biodiversity conservation. See in this regard, paras 3.4.1.1 and 
3.4.1.2 above. 
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187  Van der Linde et al Beyond Boundaries 37.  
188  Van der Linde et al Beyond Boundaries 37. 
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responsible for tourism as a line ministry in the TFCA governance structures.189 

Where the two mandates fall in separate ministries, they must work closely together 

in formulating legislation, standards and regulations relevant for TFCA governance 

as well as for tourism policy and strategy development and implementation.190 These 

close partnerships in government are a prerequisite for achieving the aim of 

biodiversity conservation in sustainable tourism development and must therefore be 

provided for specifically in the legal framework on TFCA governance.191 In other 

words, the principal laws on TFCA governance and tourism development must 

establish the relationship between these two government ministry areas and define 

their relationships individually and jointly in line with sustainable tourism 

development.192 

 

Below the various state actors at national level in the hierarchy of actors, are the 

state actors at provincial and local levels as indicated in Figure 1. Depending on the 

government systems of the participating countries, the levels illustrated above may 

differ slightly especially at the provincial and local levels. Nevertheless, provincial 

and local authorities provide local strategic direction and planning and are 

responsible for the implementation of policy and regulations at local level.193 In 

principle, provincial level government is important for implementing national policy in 

their provinces by adopting a multi-sectoral approach to the national agenda,194 

making it the first step towards local control. Also in relation to local control, the 

provincial government should possess greater decision-making power than the local 

government and have closer connections to national government than local level 

                                        

 

189  Jenkins and Mkono “Sustainable tourism legislation” 235-237; Van der Linde et al Beyond 
Boundaries 37. 
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government.195 Yet, this level of governance tends to be constrained by narrow 

decentralisation for participating in international decision-making.196 As reflected in 

Figure 1, the management of the TFCAs is ultimately implemented at the local level 

where the dependence on natural resources is high,197 with the necessary support 

from the higher levels.198 This suggests that local government should provide the 

empowerment, ownership and buy-in of the protected areas managers.199 However, 

local government is often limited in its implementation capacity and in its 

empowerment from higher levels; and the enabling conditions, such as the 

necessary legislation, may not exist.200  

These limitations of provincial and local government in TFCA governance invoke the 

use of the specific aim of local control. The latter insists on having governance 

structures, specifically, devolution of authority that enables provincial and local 

government to participate effectively in the governance of the destination, that is 

TFCA governance, and thereafter in tourism development. Flowing from this system 

of devolution, grassroots decision-making should enable local communities to 

participate and influence decisions that affect their lives.201 This makes it mandatory 

for the legal framework on TFCA governance to incorporate the devolution of 

authority from national government right through to grassroots level as a specific 

governing principle and with specific mechanisms for its implementation. The place 

of provincial and local government in the institutional structure of the GLTFCA is not 

expressly defined, although it may be implied by the Joint Management Board.202 

This lack of clarity affects the application of local control in sustainable tourism 

                                        

 

195  Van der Linde et al Beyond Boundaries 37; Borrini-Feyerabend and Hill “Governance for the 
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197  See also UNWTO Sustainable Tourism for Development 19; Borrini-Feyerabend and Hill 
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development, calling for specific mechanisms of the devolution of authority for the 

provincial and local authority actors in the GLTFCA.  

As depicted in Figure 1, protected areas managers responsible for parks, reserves 

and other protected areas are at the base of the TFCA governance structure. These 

managers are directly involved in TFCA governance, particularly, in managing the 

relationship between visitation, tourism and biodiversity on the ground.203 They carry 

out the detailed implementation of the governance process, such as the day-to-day 

management and running of the programmes and research efforts.204 The protected 

areas managers also have a mandate and a responsibility to protect the natural and 

associated social and cultural values of protected areas.205 They must further ensure 

appropriate and sufficient access for tourism.206 In the GLTFCA, the protected areas 

managers’ agencies constitute the members of the Joint Management Board.207 The 

policy implication of biodiversity conservation, calls for partnerships with other 

actors, particularly non-state actors, in the management of protected areas. 

However, the composition of the Joint Management Board in the GLTFCA does not 

seem to make room for these partnerships, as is further evidenced by the 

continuation of fortress conservation.208 Essentially, the governance of the GLTFCA 

therefore seems to be limited to state actors only. 

Even then, the relationships between these various actors call for the recognition 

and inclusion of integration within the TFCA governance structures.209 For the 

GLTFCA, this means that the legal framework for TFCA governance for the 

participating countries must establish the connection between and coordination 
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206  Eagles, McCool and Haynes Sustainable Tourism in Protected Areas 12; Buckley 2009 Journal of 
Sustainable Tourism 650-651. 

207  See para 2.4.1.2 above. 

208  See para 2.4.2 above. 
209  See para 3.2.1 above. 
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across, national, provincial and local levels of government;210 the connection 

between and coordination across, the line ministries as well as the supporting 

ministries; and the alignment of priorities, plans and activities across all state 

actors.211 Additionally, through the aim of biodiversity conservation, the law must 

create protected area management partnerships with all relevant stakeholders, 

which includes the non-state actors.212 With this in mind, it is important to consider 

the place of non-state actors in TFCA governance.  

3.5.1.2 Non-state actors  

Several non-state actors are involved in TFCAs, namely, the private sector, the local 

communities, NGOs (international and national), civil society groups and other 

related institutions whose activities influence TFCA governance. The private sector, 

includes private landowners who own property or run private conservation areas 

within the TFCA.213 Privately owned reserves and eco-lodges contribute to landscape 

protection and biodiversity conservation, with the addition of innovative tourism 

services.214 While some may not necessarily be driven by conservation goals, as 

much as by profit or opting for a more favourable alternative to other form of land 

uses, the initiative for setting up these protected areas necessitates their inclusion in 

the TFCA governance structures in accordance with the aims of biodiversity 
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conservation and economic viability.215 The GLTFCA comprises of a few privately 

owned reserves, whose owners are therefore important actors in the governance of 

the GLTFCA.216 Their place in the institutional framework of the GLTFCA is also 

unclear and must therefore be provided for in the legal framework on TFCA 

governance. 

The private sector also includes the private entities involved in the running of 

tourism businesses in the TFCAs.217 Tourism businesses include tourism trade 

associations, national and local tourism service providers, tour operators, suppliers 

to the sector and investors.218 A number of these businesses operate in the 

GLTFCA.219 Their decisions and actions affect the natural resource base as well as 

the local economic development of the TFCA.220 While these private entities may not 

necessarily play a leadership role in the governance of the TFCA, they are the 

principal drivers of tourism development.221 Tourism businesses influence the 

tourism sector, since they take the lead in the operation of tourism services, link 

domestic and international markets, take the lead in product development and 

investment, create employment and generate local income.222 It is therefore 

important to have representatives of the tourism business sector in the governance 

structures of the TFCA as champions of tourism development. This further requires 

the presence of a body that regulates tourism businesses to ensure that they comply 

with the laws and any other norms and standards or codes of conduct that promote 

the aims of sustainable tourism development. This too is lacking in the institutional 

framework of the GLTFCA, and must be addressed in the legal framework for TFCA 

governance. 
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Another important component of non-state actors in TFCA governance is the local 

communities. These are communities that live within or near the TFCA and may 

either be right holders – having legal or customary rights to the land, water and 

natural resources within the TFCA; or stakeholders – possessing direct or indirect 

interest in the land, water or natural resources, without any legally or socially 

recognised entitlements to them.223 As such, their involvement in TFCA governance 

is important. Considering the number of local communities that fall within the 

GLTFCA,224 their exclusion from its institutional framework is regrettable.225 

To address this, the aim of biodiversity conservation proposes protected areas 

management options that include local communities.226 According to Paterson,227 

this requires the provision in the law for the participation of local communities in 

protected areas governance as owners, managers, developers and/or beneficiaries, 

depending on the nature of the protected area.228 In this regard, the law should 

make provision for local communities to play different roles, for which the following 

combinations are possible: “owner/manager”, “owner/co-manager”, 

“owner/beneficiary”, “non-owner/manager”, “non-owner/co-manager” and “non-

owner/non-manger/beneficiary”.229 These management options are especially 
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important for the local communities in the GLTFCA, to enhance their participation in 

the governance of the GLTFCA and in the tourism development, taking into 

consideration their legitimate interests.230 To facilitate these management options, 

the law should further recognise and provide for the principles of beneficiation, 

public participation, accountability and CBNRM.231 Moreover, the aim of local control 

suggests that the existence of rural communities in the GLTFCA, requires the 

inclusion of traditional leadership structures and other community representative 

bodies in the GLTFCA governance structures,232 especially at the local government 

level.233 This in turn means including the roles and responsibilities of traditional 

leadership in the local government laws.234  

Other pertinent non-state actors include donors, NGOs and civil society. Donors and 

NGOs are external entities whose role is to facilitate the governance processes.235 

These organisations usually determine their own mandate in the TFCA initiative by 

defining their areas of interest and where and how they work as support structures 

to government entities.236 For instance, the Peace Parks Foundation237 has been 

involved in the facilitation of the creation of a number of the TFCAs in SADC at an 

international level, including the GLTFCA. Consequently, the law on TFCA 

governance must recognise these entities and define their scope of influence within 

the broader TFCA governance structures to avoid issues of the usurpation of powers 
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or authority.238 The recent transfer of management authority over the GNP from 

PWMA to the ZFS,239 raises concerns around the legitimacy of the latter in driving 

national interests over protected areas management and biodiversity conservation 

and the broader TFCA agenda. Moreover, this arrangement appears to have been 

done without the involvement of local communities, which implies their further 

exclusion in the management and governance of this park.240 These concerns 

prompt the inclusion of provisions in the GLTFCA governance legal framework, 

particularly protected areas management legislation, of the role, responsibilities as 

well as limitations of the influence of external entities.241 

Civil society is not necessarily involved in the technical implementation of TFCA 

governance and management but promote a cause, through information 

dissemination, and inputs into policy development.242 Along these lines, Katerere, Hill 

and Moyo243 state that civil society should ensure that state actors implement 

policies and agreements that truly improve the management of natural resources for 

the benefit of the people. In addition, civil society mobilises groups to participate in 

economic, social and political activities, thereby facilitating political and social 

interactions.244 In tourism, civil society may be involved in championing 

environmental protection, local control, community well-being, employment quality 

and other related issues.245 Their recognition in the law and policy relating to TFCA 
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244  Borini-Feyerabend, Johnston and Pansky “Governance of Protected Areas” 116. 
245  For a detailed discussion of the role of civil society, especially NGOs, in promoting environmental 

justice in tourism, see for instance, Higgins-Desbiolles and Whyte “Tourism and human rights” 

109; Tedmanson, Higgins-Desbiolles and Whyte “Tourism and Environmental Justice” 99-100 
propose that “NGOs should promote the following practices: (1) the meaningful expression of a 
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governance is therefore important to enable them to champion the interests, 

especially of local communities, in the governance processes. 

The inclusion of these non-state actors in the governance structures of TFCAs also 

requires mechanisms in the TFCA governance legal framework that promote the 

sustainable development principles of good governance.246 In TFCA governance, the 

governing principles include- integration,247 accountability,248 inclusiveness, 

legitimacy, transparency, fairness, capability and adaptability.249 Inclusiveness calls 

for mechanisms in the TFCA governance legal framework that provide for the 

inclusion of all the non-state actors in the governing system, 250 to enable their 

participation in and influence decision-making processes and actions.251 With the 

inclusion of all actors, legitimacy252 calls for mechanisms that facilitate genuine 

                                                                                                                           

 

community’s social circumstances and cultural terms in how the compensation schemes, consent 

processes, choices and trade-offs are determined, (2) open forums that express community 
differences on how the tourism practices are conducted, especially in relation to communities’ 

unique needs regarding self-determination, (3) discourses used to discuss tourism in the public 
sphere … that express direct participation, (4) free, prior informed consent and community right 

to refusal, (5) non-exploitative circumstances amenable to communities’ having real choices and 

trade-offs regarding whether to engage or not in tourism, or in certain kinds of tourism as 
opposed to others.” 

246  See para 3.2.1 above. 
247  See paras 3.2.1 and 3.5.1.1 above. 

248  See para 2.2.2.3 above. 

249  Borrini-Feyerabend and Hill “Governance for the Conservation” 190; Borrini-Feyerabend et al 
Governance of Protected Areas 36-38; Vasilijevic et al  Transboundary Conservation 46; Kaggwa 

2014 Natural Resource Governance 2. See also, Lubbe Straddling borders and legal regimes 75-
124 who deals extensively with the principles for transboundary biodiversity conservation in 

TFCAs and identifies the principles listed in this study under the principle of good governance. 
250  Kaggwa 2014 Natural Resource Governance 2. 

251  Lockwood et al 2010 Society & Natural Resources 993; Andrade and Rhodes 2012 Ecology and 
Society 7; Barwick et al 2014 Ecological Management & Restoration 63; CBD Guidelines on 
Biodiversity and Tourism (2004); Frost and Laing “Natural heritage, parks” 379; Kaggwa 2014 

Natural Resource Governance 2; Lemos and Agrawal 2006 Annual Review of Environmental 
Resources 302; Pimbert and Pretty 1995 Parks, People and Professionals 48; Secretariat of the 

Convention on Biological Diversity Tourism supporting Biodiversity 17; Walpole and Goodwin 

2001 Environmental Conservation 160-161. 
252  Legitimacy is defined as “the acceptance and justification of shared rule by a community” 

Bernstein 2005 Journal of International Law and International Relations 142. This relates to the 
validity of an organisation’s authority to govern that may be conferred by democratic laws or 

earned through the acceptance by stakeholders of that authority. Thus, the authority must be 
devolved to the lowest level where it can be effectively exercised. In multilevel systems, 

devolution should occur to ensure that tasks are undertaken at the least centralised level with 

the capacity to perform and to ensure that the interests of all actors at this level are considered, 
see in this regard, Lockwood et al 2010 Society & Natural Resources 991. 
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dialogue between the state and non-state actors, allowing the latter, particularly 

local communities, to exert substantive influence on decision-making that affects 

their welfare.253 The devolution of authority is one such essential mechanism for 

legitimacy, in which TFCA management is undertaken at grassroots level by local 

government, local communities and protected areas managers, with the capacity to 

perform and to ensure that the interests of all actors at this level are considered.254  

Within this set up, specific provisions must be in place for facilitating transparency, 

which entails the sharing of information and acting in a clear manner by all actors, 

especially state actors.255 In addition, fairness256 calls for mechanisms to “share 

costs, benefits and responsibilities of decision-making and action between and 

amongst the state actors at various interfaces.”257 It is also important for TFCA 

governance to include, in the legal framework, provisions that recognise and 

facilitate capability and adaptability. The former relates to “systems, plans, 

resources, skills, leadership, knowledge and experiences” that enable all TFCA actors 

to effectively fulfil their responsibilities.258 Adaptability refers, inter alia, to “the 

incorporation of new knowledge and learning into decision-making and 

implementation, anticipation and management of threats, opportunities and 

associated risks” into TFCA governance.259 

                                        

 

253  Kaggwa 2014 Natural Resource Governance 2; Dudley Guidelines for applying protected area 28.  

254  Borrini-Feyerabend and Hill “Governance for the Conservation” 190; Bernstein 2005 Journal of 
International Law and International Relations 142; Lockwood et al 2010 Society & Natural 
Resources 991. 

255  Lockwood et al 2010 Society & Natural Resources 993; Kaggwa 2014 Natural Resource 
Governance 2; Secretariat of the Convention on Biological Diversity Tourism supporting 
Biodiversity 17. 

256  “Fairness refers to the respect and attention given to the views of stakeholders,” the consistency 

and absence of personal bias in decision-making and the consideration given to the distribution 

of costs and benefits of decisions. See in this regard Borrini-Feyerabend and Hill “Governance for 
the Conservation” 191; Lockwood et al 2010 Society & Natural Resources 994. 

257  See para 2.2.2.3 on the principles of beneficiation and para 2.2.2.4 on CBNRM. See more 
generally, Borrini-Feyerabend and Hill “Governance for the Conservation” 191; Lockwood et al 
2010 Society & Natural Resources 994; Kaggwa 2014 Natural Resource Governance 2. 

258  Lockwood et al 2010 Society & Natural Resources 995. See more generally, Lemos and Agrawal 

2006 Annual Review of Environmental Resources 305. 

259  Lockwood et al 2010 Society & Natural Resources 997; Barwick et al  2014 Ecological 
Management & Restoration 64; Briassoulis “Tourism and common pool resources” 99. 
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Having established the influence of the policy implications of sustainable tourism 

development in the TFCA governance legal framework, particularly that of the 

GLTFCA; it is important for the legal framework on tourism development to do the 

same. This means that the principal tourism legislation of the TFCA participating 

countries must, albeit more generally, recognise these various actors as pertinent 

tourism stakeholders for the fulfilment of all policy implications for sustainable 

tourism development. This consolidates the relationships and roles of the TFCA 

governance actors in the broader tourism development agenda. This further 

necessitates the inclusion of all the aims of sustainable tourism development into the 

legal framework for tourism development in TFCAs. This includes principal tourism 

legislation as well as other relevant legislation, which relate to tourism development 

and the TFCA objectives. The latter comprises of legislation relating to biodiversity 

conservation, the improvement of livelihoods – alleviation of poverty and economic 

development. This is effected through specific tools that appropriate the aims of 

sustainable tourism development for promoting the TFCA objectives.  

3.5.2 Sustainable tourism development and TFCA objectives 

Adopting the policy implications of sustainable tourism development into the legal 

framework for tourism development in TFCAs to promote the TFCA objectives calls 

for a governance based-approach to the specific tools that entrench them into 

law.260 Nel, Du Plessis and Du Plessis,261 on environmental governance tools, 

advocate for, the use of, inter alia, command- and control-based instruments, 

incentive-based instruments, agreement-based instruments and civil-based 

instruments.262 This study adopts these four types of governance tools to enable the 

aims of sustainable tourism development to promote the TFCA objectives. The use 

of these tools within a governance framework is illustrated in Figure 2 below. Each 

of these tools is discussed in detail below.  

                                        

 

260  See for instance, Marauhn and Bohringer “An Ecosystem Approach” 95-104. 

261  Nel, Du Plessis and Du Plessis “Instrumentation for local” 117. 
262  Nel, Du Plessis and Du Plessis “Instrumentation for local” 97. 
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Figure 2: Governance-based tools263 

                                        

 

263  Adapted from Nel, Du Plessis and Du Plessis “Instrumentation for local” 117. 
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3.5.2.1 Command and control tools for TFCA objectives 

Command and control tools regulate human behaviour, by prescribing a range of 

legislative standards, prohibitions, restrictions and sanctions in instances of 

contravention.264 These may be in the form of specific mandatory legislative 

provisions and law enforcement sanctions.265 The sanctions include criminal 

sanctions for direct contraventions of legislative provisions or subsidiary sanctions in 

the form of administrative measures.266 In principle, where there are laws in place, 

there must be concomitant sanctions, whether criminal or administrative, for non-

contraventions.267 Yet, criminal sanctions should only be imposed, as a last resort,268 

where heavy penalty is warranted.269 Therefore, subsidiary sanctions such as 

environmental authorisations, licenses and permits are preferred.270 The command 

                                        

 

264  Paterson 2006 PER/PELJ 88; Junquera and Del Brío 2016 Sustainability 1; Kidd Environmental 
Law 210; Toxopeüs The promotion of environmental justice 26. 

265  Nel, Du Plessis and Du Plessis Instrumentation for local 117. 

266  Faure “Balancing of interests” 29. According to Kidd Environmental Law 209 the most common 
tools under the command and control approach are criminal sanctions. See also, Paterson 2009 

“Incentive-based Measures” 306; Feris 2006 PER/PELJ 1. According to Eagles 2014 Journal of 
Sustainable Tourism 538 a license gives permission to operate to anyone who meets minimum 
standards; a permit is a permission to operate by anyone who can pay the fee; a concession is a 

contract with a specialised operator who meets a set of criteria for long-term provision of a 
service, and usually has a monopoly; and a lease over land or a facility allows the private use of 

government property. Administrative measures as subsidiary sanctions secure compliance with 

legislation by means of administrative controls such as environmental authorisations, permits, 
licenses, and concessions, directives, compliance notices, withdrawal of authorisations and 

administrative penalties in Winstanley “Administrative measures” 240-268. Directives impose on 
individuals a duty of care and empower competent authorities to direct transgressors to take 

specific steps to remedy environmental harm and comply with the law. See in this regard, Feris 
2006 PER/PELJ 2; Kidd Environmental Law 219; Winstanley “Administrative Measures” 234. 

Compliance notices aim to bring non-compliant actors into compliance with environmental 

legislation or with conditions of permits, authorisations or other regulatory instruments. See in 
this regard, Feris 2006 PER/PELJ 2; Winstanley “Administrative measures” 234; Kidd 

Environmental Law 219. Withdrawals of authorisations are especially used in instances involving 
conditions of authorisations in Kidd Environmental Law 220. Administrative penalties are 

monetary penalties imposed by the regulator without the intervention of the courts aiming to 

enforce administrative regulation by punishing non-compliance, deterring violations and creating 
incentives to improve compliance. For a detailed discussion, see for instance, Hugo 

Administrative Penalties 19-28. 
267  See for instance, Jenkins and Mkono “Sustainable tourism legislation” 235-236. 

268  Kidd Environmental Law 216; Kidd “Criminal Measures” 244. UNEP Making Tourism More 
Sustainable 79. 

269  See for instance, the SADC Law Enforcement and Anti-Poaching Strategy 2016-2021; Lubbe A 
Legal Appraisal of the SADC Normative Framework 223.  

270  Nel and Wessels 2010 PER/PELJ 70. 
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and control tools provide an opportunity for the policy implications to be translated, 

where necessary, into mandatory legal provisions coupled with administrative or 

criminal sanctions for their contravention. 

The challenges with respect to biodiversity conservation and tourism development in 

the GLTFCA,271 necessitate the use of command and control tools to ensure that 

protected areas management laws and biodiversity conservation laws contain 

mandatory provisions and contingent sanctions for the involvement of local 

communities.272 Specifically, mandatory provisions for the various management 

options, as possible management tools that make room for the involvement of local 

communities, must be in place; this includes the procedures for their selection.273 

Further mandatory provisions, as tools for beneficiation, public participation, 

accountability and relevant good governance tools, are necessary.274 Separate 

specific mandatory provisions for CBNRM are also crucial, especially within the 

GLTFCA context in which local communities form a significant component of this 

TFCA.275 Non-compliance to these mandatory provisions by the state actors, typically 

involved in the management of the GLTP,276 should attract administrative rather 

than criminal penalties.277 With these management tools in place to include local 

communities in protected areas management, criminal sanctions for wildlife crimes, 

such as poaching, illegal fires and illegal trade become justifiable.278 

To improve the livelihoods of communities in the GLTFCA and thereby alleviate 

poverty, the mandatory provisions in the law relating to protected areas 

management should enable consultations with the local communities with respect to 

the planning and management of tourism development within these protected 

                                        

 

271  See para 2.4.2 above. 
272  See para 3.5.1 above. 

273  See para 3.5.2.1 above. 
274  See para 3.5.2.1 above. 

275  See para 3.5.2 read with para 2.2.2.3 above. 
276  See para 2.4.1 above. 

277  See para 3.5.2.1 above. 

278  See para 3.5.2 read with para 2.4.2 above. See more generally, Kidd Environmental Law 216; 
Kidd “Criminal Measures” 244. 
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areas.279 Moreover, mandatory provisions are necessary in tourism legislation to 

enable local communities to participate in the development of tourism policies and 

plans, especially at local government level.280 These additional tools buttress their 

position within the GLTFCA as decision-makers in the development that concerns 

their livelihoods and well-being.281 This further requires specific provisions in 

legislation relating to local governance, which demands the full engagement of these 

local communities through local government institutions.282 This also implies the 

provision of mandatory devolution of authority to grassroots level in terms of which 

local communities, through their traditional structures, participate in the decision-

making of the GLTFCA.283 Additional mandatory provisions as tools for their capacity 

building, education and awareness must be in place in the local government 

legislation.284 Mandatory legislative tools in local governance legislation for the 

disclosure and publicity of proposed new developments to local communities are also 

important.285 Moreover, specific mandatory minimum standards in tourism legislation 

as tools for the state actors and private sector involved in the tourism industry in the 

GLTFCA, to provide for the essential basic services of local communities and 

minimise pressure on facilities and services, are important.286 Also important are the 

mandatory procedures for TDIDR, perhaps as specific regulations for tourism 

legislation, which include tools for facilitating voluntary resettlement and 

beneficiation from tourism development in the GLTFCA.287  

With respect to economic development at regional and national level, it is important 

to have specific mandatory provisions in the protected areas management legislation 

of all GLTFCA participating countries that facilitate the sharing of proceeds from the 

revenue generated from the tourism in the relevant protected areas. Nationally, 

                                        

 

279  See para 3.4.1.4 above. 
280  See para 3.4.1.4 above. 

281  See paras 3.4.1.4 and 3.4.1.5 above. 
282  See para 3.4.1.4 above. 

283  See para 3.5.1.2 read with para 2.4.2 above.  
284  See para 3.4.1.5 above read with para 2.4.2 above. 

285  Massyn “Citizen Participation” 225-230. 

286  See para 3.4.1.5 read with para 2.4.2 above. 
287  See para 3.4.1.5 read with para 2.4.2.2 above. 
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investment related legislation, must provide for regulations as tools for investment in 

TFCAs, with specific provisions for the equitable treatment of foreign and local 

investors; PPPs; incentives and immigration and customs. At local level, tourism 

legislation must have mandatory provisions and procedures for the participation of 

local communities in tourism businesses.288 These include the determination of local 

community beneficiation in tourism businesses as corporate stakeholders through 

mandatory CSR mechanisms;289 tourism concessions as partners through mandatory 

beneficiation clauses; mandatory provision for equity in investment for SMEs, and 

certain specific mandatory provisions for engaging in local procurement.290 Also 

important for local economic development, are specific labour regulations for the 

tourism industry, which specify issues of security of employment and the 

improvement of working conditions for locals within the TFCA context.291 Mandatory 

security provisions in protected areas management legislation and, more generally, 

criminal legislation for ensuring the protection of tourists as well as local people from 

crime, are also essential for tourism development in TFCAs. These tools are 

especially relevant to address the challenges with local economic development in the 

GLTFCA.292 

In these mandatory tools, sanctions particularly administrative sanctions, are 

necessary for compliance. Despite much criticism against these tools resulting in the 

development of alternative tools,293 they remain the principal driver of compliance by 

organisations and must therefore form the basis of all compliance-based tools for 

promoting the objectives of the GLTFCA in accordance with the policy implications of 

sustainable tourism development. These other tools as indicated in Figure 2 above 

are considered below. 

                                        

 

288  See para 3.5.4 above. 

289  See para 3.4.1.9 above. 
290  See paras 3.4.1.6 and 3.4.1.7 above. 

291  See para 3.4.1.8 above. 
292  See para 2.4.2 above. 

293  Nel and Wessels 2010 PER/PELJ 58. For criticism of the command and control tools, see for 

instance, Kidd Environmental Law 210-215; Paterson 2006 PER/PELJ 88; Toxopeüs The 
promotion of environmental justice 26. 
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3.5.2.2 Incentive-based tools for TFCA objectives  

Incentive-based tools, also referred to as market-based instruments, are economic 

tools that use market-based incentives or disincentives guide the desired 

behaviour.294 Sprenger295 states that unlike command and control tools, which place 

direct constraints on non-compliance, market-based instruments act via an economic 

signal or incentive to which the relevant actors respond.296 UNEP297 explains that 

these measures work through factors such as cost, price and income, which 

influence the choices and decisions by enterprises and consumers.298 Therefore, 

these instruments are formulated as taxes and charges; and financial support and 

commercial opportunities.299  

Taxes and charges may be imposed as penalties for “unsustainable” practices as well 

as to change the pattern of demand.300 For instance, the overcrowding in the South 

African GLTFCA component may best be addressed by increased taxes and charges 

for biodiversity conservation.301 They may be used to raise revenue from consumers 

and enterprises, which is used to mitigate negative impacts and to support actions 

such as biodiversity conservation or local community projects in the GLTFCA.302 

UNEP303 also identifies charges influencing after-use assurance processes such as 

deposit-refund schemes. Financial incentives may include tradable market permits, 

                                        

 

294  Faure “Balancing of interests” 24-28; Nel and Wessels 2010 PER/PELJ 50; Paterson 2006 
PER/PELJ 91; Paterson “incentive-based Measures” 296-335; Toxopeüs The promotion of 
environmental justice 27. 

295  Sprenger 2000 “Market-based instruments in environmental policies” 3. 

296  See also, Faure “Balancing of interests” 24-28; Paterson 2006 PER/PELJ 91; Toxopeüs The 
promotion of environmental justice 27; Whitten, Van Bueren and Collins 2003 
https://www.researchgate.net/publication/254490223. 

297  UNEP Making Tourism More Sustainable 89. 
298  See also, Forsyth 1997 The Geographical Journal 270-278. 

299  UNEP Making Tourism More Sustainable 89; Swaarbrooke Sustainable Tourism Management 90. 
300  UNEP Making Tourism More Sustainable 89. 

301  See para 3.4.1.1 and 2.4.2.1 above. 

302  UNEP Making Tourism More Sustainable 89; Swaarbrooke Sustainable Tourism Management 90. 
303  UNEP Making Tourism More Sustainable 92. 
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reducing import tariffs, subsidies and liability schemes, which are targeted at 

influencing the finance related policies and funding.304  

These financial incentives should be in place for the private sector operating in the 

GLTFCA especially where they promote the objectives of the GLTFCA. The same 

applies to encouraging the involvement of local communities in biodiversity 

conservation and local economic development initiatives in the GLTFCA. With respect 

to the latter, the promotion of CBNRM initiatives with built-in economic incentives for 

local communities is effective in promoting biodiversity conservation.305 Incentive-

based tools are also applicable to assist in the improvement of livelihoods and the 

alleviation of poverty in the GLTFCA. For instance, to encourage the delivery of the 

much needed basic services to local communities in the GLTFCA by the private 

sector,306 tax benefits and other financial incentives may be more effective than 

mandatory provisions and their penalties.307 Moreover, taxes and charges must be in 

place in the GLTP components to minimise the pressure that tourists place on the 

facilities and services, to avoid significant and adverse impacts or disruption of the 

other sources of livelihood of the affected local communities.308 This is especially 

true for the South African component.309 To encourage the provision of voluntary 

TDIDR in the GLTFCA, availing financial incentives to the private sector may be more 

effective than the command and control tools.310 

Incentive-based tools are also relevant, especially for implementing the aims or 

policy implications that are relevant for promoting economic development in the 

GLTFCA. Taxes, charges and financial incentives are perhaps most effective for 

promoting all aspects of economic viability – attracting foreign and local investment, 

                                        

 

304  UNEP Making Tourism More Sustainable 94. 

305  See for instance, Suich Land Use Policy 441-445. See also, Agrawal and Gibson 1999 World 
Development 629-649; Barnes, McCregor and Weaver 2002 World Development 667-668.  

306  See para 3.4.1.5 above. 
307  See para 3.5.2.1 above. 

308  See para 3.4.1.5 above. 

309  See para 2.4.2.1 above. 
310  See para 3.4.1.5 above. 
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promoting PPPs and SME development and for tourism specific incentives.311 

Similarly, taxes, charges and financial incentives for the private sector are ideal for 

promoting local prosperity, especially for the reduction of leakages and the increase 

of linkages through supporting locally owned businesses and local procurement.312 

Relevant incentives for promoting employment quality by the private sector 

operating within the GLTFCA may also be more effective or complimentary to 

command and control tools. This may be especially true for reducing the challenges 

of seasonality and promoting job creation.313 Taxes and incentives for promoting the 

use of CSR strategies as well as HRIAs by the private sector operating in the 

GLTFCA, may also be more attractive for the private sector than mandatory 

provisions and sanctions.314  

The use of incentive-based tools has also attracted its own criticism, but it is 

accepted in this study that they are still useful as compliance tools, especially in the 

tourism industry where there is a need for incentives for the private sector.315 For 

this reason, it is necessary to consider the next set of tools as provided for in Figure 

2. 

3.5.2.3 Agreement-based tools for TFCA objectives  

Agreement-based tools are agreements or commitments by actors to the 

enforcement process.316 These tools range from voluntary commitments, such as the 

adoption and use of the ISO14001-based environmental management systems, to 

voluntary agreements that have enforceable elements such as environmental 

                                        

 

311  See para 3.4.1.6 above. 

312  See para 3.4.1.7 above. 

313  See para 3.4.1.8 above. 
314  See para 3.5.2.1 above. 

315  For criticism of market-based instruments, see for instance, Stavins 1998 Resources for the 
Future 30-35. See also, Buckley 2012 Annals of Tourism Research 532; Forsyth 1997 The 
Geographical Journal 270-278. 

316  Nel and Wessels 2010 PER/PELJ 50. Although not indicated in Figure 2 above, agreement-based 

tools are also voluntary compliance tools and are alternatives to command and control tools. See 

in this regard, Nel, Du Plessis and Du Plessis “Instrumentation for local” 128-129; Lehmann 2009 
“Voluntary Compliance Measures” 269; Newsome and Moore “Managing visitors” 265-267. 
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cooperation agreements.317 Agreements between state actors and local communities 

for CBNRM are also relevant.318 For promoting biodiversity conservation in the 

GLTFCA, these tools may assist in encouraging voluntary rather than mandatory 

partnerships between the state actors and non-state actors in protected areas 

management.319 The use of voluntary commitments may also be more attractive for 

tourism businesses operating in this TFCA than mandatory legal provisions in their 

efforts to reduce the negative impacts of tourism on biodiversity conservation.320  

Literature also refers to social licenses to operate,321 which are formal or informal 

agreements that tourism developers or businesses may enter into with local 

communities in instances of TDIDR.322 Other voluntary instruments such as 

sustainable tourism certifications and standards, have the potential to reduce the 

negative environmental and social impacts of tourism in the GLTFCA and to ensure 

that the tourism industry is held accountable to local communities, while providing 

marketing benefits to those tourism businesses that meet the certification 

standards.323  

                                        

 

317  Nel and Wessels 2010 PER/PELJ 50. 
318  See for instance, Dyer et al 2014 Journal of Environmental Management 137-145; Balint and 

Mashinya 2008 Journal of Southern African Studies 127-143. 

319  See para 3.4.1.1 above. For a discussion on voluntary agreements, see for instance, Cristofaro 
Sharing uncertainty and responsibility? 17-19; Hanks 1998 Industry and Environment 36-43; 

Hanks 2002 Journal of Cleaner Production 103-107; Manzini and Mariotti 2003 Journal of Public 
Economics 2725-2736. 

320  See para 3.4.1.1 above. 

321  Vanclay et al Social Impact Assessment: Guidance for assessing and managing the social impacts 
of projects v; Boutilier 2014 Impact Assessment and Project Appraisal 264; Gibson and 

O’Faircheallaigh IBA Community Toolkit 130; Morrison The Social License 17. 

322  See para 3.4.1.5 read with para 2.4.2.2 above. For a detailed discussion of the concept of a 
social license to operate, see for instance, Vanclay et al Social Impact Assessment: Guidance for 
assessing and managing the social impacts of projects v; Boutilier 2014 Impact Assessment and 
Project Appraisal 264; Gibson and O’Faircheallaigh IBA Community Toolkit 130; Morrison The 
Social License 17. 

323  Font, Sanabria and Skinner 2003 Journal of Ecotourism 213; Forsyth 1997 The Geographical 
Journal 275; Graci and Dodds “Certification and labelling” 201-205; Jenkins and Mkono 

“Sustainable tourism legislation” 235-237; Mycoo 2006 Journal of Sustainable Tourism 505; 
Rivera 2002 Political Science 33-60. 
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PPPs as well as fair trade partnerships between tourism businesses and local 

communities,324 may also be based on voluntary agreements for promoting 

economic viability and local prosperity in the GLTFCA.325 These tools may, or may 

not be based on the guidelines or legal requirements, since the solutions and level of 

performance are determined by the parties themselves.326 Where agreements or any 

of the aforementioned tools are not appropriate,327 it may be necessary to have civil-

based tools in place as shown in Figure 2 above. 

3.5.2.4 Civil-based tools for TFCA objectives  

Traditionally, civil-based tools are an alternative to command and control tools.328 

These tools rely mostly on private actors, NGOs and civil society to assist with 

improved compliance with the legislation that promotes the TFCA objectives.329 

These tools include, but are not limited to, rights-based tools and civil action. Rights-

based tools predominantly relate to environmental procedural rights.330 However, an 

environmental approach to other constitutional civil and political rights as well as 

socio-economic rights, which extends the ambit of the basic right to the 

environment, is an essential tool in itself.331 In the GLTFCA, rights of access to and 

use of natural resources by local communities in the GLTP component are essential 

                                        

 

324  Cleverdon and Kalisch 2000 International Journal of Tourism Research 183. 

325  See paras 3.4.1.6 and 3.4.1.7 above. 
326  Nel and Wessels 2010 PER/PELJ 50; Du Plessis 2015 Environmental Law and Local Government 

129. See also Casimiro and Spenceley 2012 Tourism Concessions 32. 

327  For criticism of agreement-based tools, see for instance, Buckley 2012 Annals of Tourism 
Research 532. 

328  Faure “Balancing of interests” 29; Toxopeüs The promotion of environmental justice 29. 
329  Nel, Du Plessis and Du Plessis “Instrumentation for local” 131. For a detailed discussion of the 

role of NGOs and civil society in civil-based tools, see for instance, Higgins-Desbiolles and Whyte 

“Tourism and human rights” 109. 
330  Du Plessis Environmental Law and Local Government 131; Toxopeüs The promotion of 

environmental justice 32-36. See also para 3.2.1 above. 
331  Social and Economic Rights Action Centre (SERAC) and Another v Nigeria (2001) AHRLR 60 

(ACHPR 2001). For a detailed discussion, see for instance, Amechi 2009 Law Environment and 
Development 114-128; Faure and Du Plessis “Introduction” xix-xxix; Feris “Environmental Rights” 
119-123; Ruppel “Environmental rights and justice” 323-328; Schall 2008 Journal of 
Environmental Law 417-453; Van der Linde and Louw 2003 African Human Rights Law Journal 
173-177. 
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for biodiversity conservation as well as for the improvement of livelihoods.332 With 

respect to environmental procedural rights, which may or may not be constitutional 

rights, their inclusion as specific environmental rights in protected areas 

management legislation,333 or in other relevant legislation, to enable all actors, 

particularly, non-state actors, to participate in the GLTFCA governance through 

access to information and public participation, is crucial.334  

These human rights tools are effective when they are enforceable beyond the 

individuals directly affected, to include interest groups.335 Therefore, issues of locus 

standi, which normally preclude groups such as local communities and civil society 

groups to enforce them should also be addressed in the enabling legislation. The 

enforceability of human rights itself is by way of civil action, which creates civil 

rather than criminal liability where harm or damage may be imputed.336 Therefore, 

where criminal liability may not be invoked in the policy implications of sustainable 

tourism development to promote the objectives of the GLTFCA, civil action may be 

                                        

 

332  See for instance, Du Plessis and Du Plessis “Environmenal and Human Rights Protection” 1-46; 
Lynch “Concepts and Strategies” 391-426; Sikor, He and Lestrelin 2017 World Development 337-

349; Torpy-Saboe et al  2015 World Development  
333  Feris and Tladi “Environmental Rights” 251; Mwebaza “Improving Environmental Procedural 

Rights in Uganda” 19. See also, the European Convention on Access to Information, Participation 
in Decision-making and Access to Justice in Environmental Matters of 2001 (Aarhus Convention), 
though it applies primarily to Europe, it has global significance for the promotion of 

environmental governance with an emphasis on the need for civil participation in environmental 
issues and therefore creates explicit linkages between environmental rights and human rights. 

See also, in this regard, Jeffery 2009 Journal of South Pacific Law 1-16; 
334  Mwebaza “Improving Environmental Procedural Rights in Uganda” 20. See also, Birnie, Boyle and 

Redgewell 2009 International Law and the Environment 271; Luttenberger and Rukavina 2004 

Energy and the Environment 257; Du Plessis 2008 Potchefstroom Electronic Law Journal 180; 
Jeffery 2009 Journal of South Pacific Law 1-16. In the international discourse, the Aarhus 
Convention clearly outlines the need for and the content of the right to have access to 
environmental information. The Rio Declaration also in Chapter 23 of Agenda 21 explicitly calls 

for access to information on the environment and development. Specific to tourism, see for 

instance, Higgins-Desbiolles and Whyte “Tourism and human rights” 109; Tedmanson, Higgins-
Desbiolles and Whyte “Tourism and Environmental Justice” 99-100 who argue for environmental 

justice in tourism and therefore place the role of civil society in human rights advocacy as an 
essential ingredient in the sustainable tourism discourse. See also, Hales and Jamal 

“Environmental Justice and Tourism” 151-164. 
335  Olenasha The enforcement of environmental rights 24-25. See also, in detail, Boyd The 

Environmental Rights Revolution 45-77; Du Plessis 2008 PER/PELJ 193; Toxopeüs The promotion 
of environmental justice 32-36. 

336  See for instance, Du Plessis “Access to Information” 224. 



143 
 

more appropriate. Summers337 discusses civil action as private law instruments that 

allow the actors to solve disputes through court action.338 Thus, where disputes arise 

with respect to the other tools, civil action may be instituted. However, civil liability 

must be provided for in specific legislation, especially where it relates to the policy 

implications of sustainable tourism development and their role in promoting the 

TFCA objectives, unless it already exists in common law.339 Common law remedies 

exist for claims that may relate to any of the TFCA objectives, from the law of delict, 

nuisance and neighbour law.340  

3.5.2.5 Combination of the tools 

Evidently, addressing the challenges of governance and the objectives of the 

GLTFCA through the policy implications of sustainable tourism development is not in 

singling out a specific set of tools but in combining them for the best possible 

results.341 This means the choice of tools for a specific matter, must be carefully 

selected and adopted. The mixed portfolios of tools is dependent on the number as 

well as the independence of the TFCA actors involved.342  

From the above discussion, sustainable tourism development, through its policy 

implications, influences the legal framework on TFCA governance and promotes the 

TFCA objectives through specific governance-based tools. Thus, it becomes 

important to define sustainable tourism development in TFCAs.  

                                        

 

337  Summers “Common-Law Remedies for Environmental Protection” 339-369. 

338  Du Plessis Environmental Law and Local Government 136-137. 
339  Du Plessis “Access to Information” 224. 

340  For a detailed discussion of each of these remedies, see Summers “Common-Law Remedies for 
Environmental Protection” 339-369. See also, Kidd Environmental Law 220; Faure “Balancing of 

interests” 29-30. 

341  Nel and Wessels 2010 PER/PELJ 70. 
342  Nel and Wessels 2010 PER/PELJ 70; Toxopeüs The promotion of environmental justice 30-36. 
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3.6 Defining sustainable tourism development for TFCAs 

For the purposes of this study, the definition of sustainable tourism development for 

TFCAs is informed by the characteristics of the SADC TFCAs;343 the three TFCA 

objectives;344 the development of tourism as the key driver of SADC TFCAs;345 and 

the challenges arising in the tourism development in the GLTFCA.346 This definition is 

also based on the sustainable development approach to tourism development in this 

study, which incorporates the legal principles of sustainable development,347 

translated and adapted in the tourism context as the aims or policy implications of 

sustainable tourism development.348 Further, the definition is dependent on the 

manner in which these aims or policy implications of sustainable tourism 

development are applied to TFCA governance as well as to the TFCA objectives.  

Therefore, sustainable tourism development for TFCAs, in this study, means  

Tourism development that conforms to the principles of sustainable development 
through specific aims or policy implications, informing the legal framework on TFCA 
governance as well as promoting biodiversity conservation, the improvement of 
livelihoods and the alleviation of poverty and economic development in TFCAs 
through a combination of specific governance based-tools. 

This definition of sustainable tourism development in TFCAs is largely based on a 

legal perspective, which places emphasis on legal structures that must be in place to 

drive TFCA programmes. With this conceptualisation of the concept, it is necessary 

to map out a legal framework that the GLTFCA participating countries can employ to 

collective as well as individual efforts, to ensure that sustainable tourism 

development drives not only the key objectives of the GLTFCA but the governance 

system as well.  

                                        

 

343  Paragraph 2.2.2 above. 
344  Paragraph 2.2.3 above. 
345  Paragraph 2. 2.3 above. 
346  Paragraph 2.4.2 above. 
347  Paragraph 3.2.1 above. 
348  Paragraph 3.4 above. 
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3.7 Developing a legal framework for sustainable tourism development in 

the GLTFCA  

The solutions for addressing the governance and objectives-related challenges in the 

GLTFCA, call for a legal framework, which employs the aims or policy implications of 

sustainable tourism development to influence the governance actors and their roles 

as well as the necessary governance-based tools. This is considered in detail below. 

3.7.1 Legislation relevant to TFCA governance 

Various laws are relevant for governance in the GLTFCA. These include TFCA 

establishing legislation, protected areas governance and management legislation, 

local governance legislation and tourism legislation. Each of these is considered 

below.  

3.7.1.1 Legislation establishing TFCAs 

To begin with, it is necessary to have domestic legislation, following from the 

international establishing agreements, that provides for the establishment of 

TFCAs.349 This should set the basis for the governance of the GLTFCA, making room 

for the involvement of all relevant actors.350 Ideally, this law should define the role 

of the state actors, private actors, local communities and external entities for 

purposes of the cross-border exchanges. 

3.7.1.2 Legislation relating to protected areas governance and management 

To give effect to the TFCA establishing legislation, the law relating to protected 

areas governance and management must provide for TFCA governance structures, 

by recognising and providing for the roles of the TFCA actors in protected areas 

management.351 To manage these relationships, mechanisms for the TFCA 

                                        

 

349  See para 2.2.2.2 above. 

350  See para 3.5.2 above. 
351  See para 3.5.2 above. 
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governance principles must also be included.352 Specific to the involvement of local 

communities in the governance of these protected areas, various management 

options together with their mechanisms for accountability, public participation, 

beneficiation and CBNRM must be in place.353  

3.7.1.3 Legislation relating to local governance 

The TFCA governance structures must also align with the local governance 

legislation, especially, the laws relating to rural governance, in order to ensure local 

control in tourism development in the TFCAs.354 This includes all relevant 

mechanisms, such as devolution of authority and other participation mechanisms for 

facilitating local control within these rural governance laws.355 Also important here 

are the specific definitions of local communities as well as the mechanisms for the 

inclusion of traditional leadership structures in rural governance.356 This sets the 

basis for the manner in which the governance actors influence the tourism 

development in the TFCAs. The importance of tourism development in the SADC 

TFCAs also warrants the inclusion of the principal tourism legislation in the TFCA 

governance framework to ensure that all key tourism stakeholders are recognised 

within these TFCA governance structures.  

3.7.1.4 Principal tourism legislation 

Applying the policy implications of sustainable tourism development to the GLTFCA 

suggests that there must be a level of alignment between the typical tourism 

stakeholders provided for in the principal tourism legislation and the governance 

actors in the TFCA governance laws. This presupposes that the principal tourism 

legislation is framework legislation for the tourism sector, which provides for 

sustainable tourism development as the main approach to any form of tourism 

                                        

 

352  See para 3.5.2 above. 
353  See para 3.5.2 above. 

354  See para 3.5.2 above. 

355  See para 3.5.2 read with para 3.4.1.4 above. 
356  See para 3.5.2 read with para 3.4.1.4 above. 
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development in any given setting within the domestic jurisdictions of the TFCA 

participating countries.357 This further implies that this legislation reflects all of the 

policy implications of sustainable tourism development.358 These policy implications 

identify specific tourism stakeholders, which must be included in the principal 

tourism legislation.359 However, as a framework law, the principal tourism legislation, 

may not necessarily provide for clearly defined roles and responsibilities of all 

tourism stakeholders, but should at least establish links with more specific sectoral 

legislation pertinent for the specific policy implications.  

The policy implication of biodiversity conservation, for instance, specifically identifies 

protected areas managers, private operators and local communities as key 

stakeholders, including the relevant state actors responsible for protected areas 

management at all levels of government.360 The policy implications of maintenance 

of physical integrity, resource efficiency and environmental purity extend the list to 

include other state actors responsible, among others, officials responsible for land 

use planning, energy and waste management and environmental protection, in 

general. Nevertheless, the detailed roles and responsibilities of these actors are 

found in the specific environmental laws, something that must be established in the 

principal tourism legislation. 

From the policy implications of cultural richness, community well-being and local 

control, it is clear that local communities are crucial stakeholders in sustainable 

tourism development and must be recognised as such in the principal tourism 

legislation.361 Additionally, the state actors responsible for the preservation of culture 

and cultural heritage, rural development and resettlement (for TDIDR issues) must 

be recognised. However, the aim of local control further suggests the context within 

                                        

 

357  See para 3.2.3 above. 
358  See para 3.4.1 above. 

359  See para 3.4.1 above. 

360  See para 3.4.1.1 above. 
361  See paras 3.4.1.3-3.4.1.5 above. 
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which local communities participate in sustainable tourism development, which is 

local governance.362  

Moreover, the aim of economic viability suggests the recognition of the state actors 

that are responsible for investment and SME development, as well as local 

communities participating in tourism development as local investors and SMEs.363 

The principal tourism legislation must therefore recognise local investors and SMEs, 

linking their roles with more specific investment and SME related legislation. 

Similarly, the policy implication of local prosperity identifies local communities as 

suppliers of various local products.364 It is imperative for sustainable tourism 

development that the principal tourism legislation recognises local suppliers in the 

tourism value chain, by establishing a link with local procurement legislation.365  

The policy implication of employment quality suggests that local communities as 

employees and tourism businesses as employers, must be recognised in the principal 

tourism legislation, linking it to employment legislation. Similarly, state actors 

responsible for labour and employment matters should be recognised. The policy 

implication of social equity identifies local communities as well as the relevant state 

actors as stakeholders in corporate governance, which means their roles within the 

structures of tourism businesses must be reflected in the principal tourism 

legislation, with a link to corporate governance legislation. Finally, the policy 

implication of visitor fulfilment identifies tourists as key stakeholders, which includes 

visitors with disabilities and other previously disadvantaged groups as well as the 

relevant state actors. This too must be present in the tourism legislation, with links 

to other related legislation on consumer protection, security and others.  

The sustainable tourism development approach in the principal tourism legislation 

therefore extends the scope of TFCA governance to include actors, especially state 

                                        

 

362  See para 3.4.1.4 above. 

363  See para 3.4.1.6 above. 

364  See para 3.4.1.7 above. 
365  See para 3.4.1.7 above. 
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actors that otherwise would not be included. In addition, this approach buttresses 

the role of private actors as well as local communities in TFCA governance. 

Moreover, it incorporates other specific laws relevant to the policy implications of 

sustainable tourism development into the TFCA governance legal framework. 

Included in this broad TFCA governance legal framework are the governance-based 

tools that are necessary to promote the TFCA objectives. 

3.7.2 Sustainable tourism development influencing the governance-based tools for 

promoting the GLTFCA objectives 

This section lists the tools that must be included in the GLTFCA governance legal 

framework for promoting its objectives as per the precincts of the sustainable 

tourism development policy implications.366 These tools may be provided for in the 

legislation discussed above, or in other sector specific legislation relevant to specific 

policy implications. It is clear that a combination of the various tools may be more 

effective for addressing the challenges in the GLTFCA.367 

3.7.2.1 Tools for biodiversity conservation in TFCAs 

To promote the TFCA objective of biodiversity conservation, the following tools are 

necessary within the protected areas and, where necessary, in the surrounding areas 

comprising of communal lands and other land uses:  

 Mandatory management options for local communities to participate in 

protected areas management; 

 Mandatory CBNRM mechanisms, including benefit-sharing mechanisms; 

 Administrative sanctions for non-compliance with the above tools; 

 Criminal sanctions for wildlife crimes – poaching, illegal fires, illegal trade, etc; 

                                        

 

366  See paras 3.5.2 and 3.7.2-3.7.4 above. 
367  See para 3.5.2.5 above. 
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 CBNRM incentives for local communities; 

 Agreements between state actors, private actors and local communities for 

biodiversity conservation; 

 Enforcement of rights to natural resources, including land; 

 Complementary procedural rights for the enforcement of the natural resource 

rights; and  

 Civil remedies for infringement of natural resource rights.368 

3.7.2.2 Tools for the improvement of livelihoods – alleviation of poverty 

The tools for improving the livelihoods of local communities and alleviating poverty 

in TFCAs, should apply to the protected areas and surrounding areas, comprising of 

communal areas and other land uses. These include:  

 Mandatory poverty reduction programmes or strategies; 

 Provincial legislation and local government by-laws for basic services by 

provincial and local government, respectively;  

 Mandatory provisions or minimum standards for the provision of basic 

services by private actors; 

 Incentives and/or agreements for private actors to provide basic services;369  

 Social licenses, prescribed in law, for improvement of livelihoods through 

tourism development projects; 

 Voluntary or agreement-based tourism certification standards for 

improvement of livelihoods and poverty alleviation;370 

                                        

 

368  See para 3.7.2 above. 
369  See paras 3.5.2.2 and 3.5.2.3 above. 
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 Human rights of access to basic services;371 

 Remedies for the infringement or violation of these human rights;372 

  Mandatory mechanisms for voluntary TDIDR;373 

 Incentives for private actors facilitating voluntary TDIDR;374 

  Voluntary or agreement-based tourism certification standards for private 

sector facilitating TDIDR;375 

 Agreements between state actors, private actors and communities affected by 

TDIDR; 

 Human rights protections for local communities affected by TDIDR;376 

 Civil remedies for claims arising out of TDIDR;377 and  

 HRIAs, provided for in law, for tourism development projects. 378 

3.7.2.3 Tools for economic development in TFCAs 

To promote economic development, the following tools are necessary for the tourism 

development that takes place within the TFCAs:  

 International revenue sharing agreement(s) for TFCA participating countries; 

 Mandatory national revenue sharing mechanisms to effect international 

agreement(s); 

                                                                                                                           

 

370  See para 3.5.2.3 above. 
371  See para 3.5.2.4 above. 

372  See para 3.5.2.4 above. 
373  See paras 3.5.2.2 and 3.5.2.3 above. 

374  See paras 3.5.2.2 and 3.5.2.3 above. 
375  See para 3.5.2.3 above. 

376  See paras 3.5.2.2 and 3.5.2.3 above. 

377  See para 3.5.2.4 above. 
378  See para 3.4.1.9 read with para 3.5.2.4 above. 
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 Mandatory national minimum standards for tourism planning and strategy, 

marketing, infrastructure development, land use planning in TFCAs;  

 Mandatory legislation or regulations for investment in TFCAs; 

 Incentives for investment in TFCAs; 

 Agreements, including PPPs, for investment in TFCAs; 

 Mandatory minimum clauses for tourism concessions; 

 Mandatory provisions for the equitable treatment of foreign and national 

investors, large investors and SMEs;379 

 Incentives for tourism businesses, including, land rights for tourism investors; 

 Favourable immigration controls for foreign tourism businesses and 

tourists;380 

 Minimum mandatory provisions for local procurement by private actors in 

TFCAs;  

 Incentives and/or agreements for local procurement by state actors and 

private actors;  

 Minimum mandatory provisions for the movement of goods and persons in 

TFCAs; 

 Agreements for movement of goods and persons in TFCAs; 

 Minimum mandatory labour regulations for tourism employers in TFCAs; 

 Incentives for improved employment quality by the tourism sector in TFCAs; 

                                        

 

379  See para 3.4.1.6 above. 
380  See para 3.4.1.6 above. 
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 Incentives for job creation and job security by the tourism sector in TFCAs;381 

 Minimum mandatory CSR provisions for private actors; and  

 Tourism specific incentives and certification standards for additional CSR 

strategies.  

3.8 Conclusion 

In attempting to resolve the challenges arising from the tourism development that 

occurs in TFCAs and in the GLTFCA in particular, this chapter explored sustainable 

tourism development, tracing its conceptualisation in the international arena from 

the sustainable development discourse as well as its theoretical foundations. From a 

legal perspective, sustainable tourism development is shaped by the legal principles 

of sustainable development, namely the sustainable use of natural resources, equity 

and poverty eradication, integration, the procedural aspects of sustainable 

development and good governance. In addition, its theoretical foundations influence 

the framing of the sustainable tourism development goals, which translate into 

twelve specific aims or policy implications. These policy implications, in turn, 

translate and adapt the legal principles of sustainable development to the tourism 

context, influencing the laws and policies relating to TFCA governance and tourism 

development with the ultimate goal of promoting the TFCA objectives. 

These policy implications are applied to the TFCA context to define sustainable 

tourism development in the TFCAs and in turn address the challenges arising in the 

tourism development in the GLTFCA. Within the TFCA context, the policy implications 

influence the governance structures of the TFCA by determining the actors that 

should be involved in TFCA governance, including their relationships, roles and 

responsibilities. They particularly determine the relevant state actors across 

government ministries and at all levels of government. These policy implications also 

identify non-state actors, namely private actors, local communities and external 

                                        

 

381  See para 3.5.2.2 read with para 2.4.2 above. 
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entities, whose relationships are governed by the good governance principles of 

integration, accountability, inclusiveness, legitimacy, transparency, fairness, 

capability and adaptability.  

Having determined the governance structure for TFCAs through the policy 

implications, the same are used to determine the legal tools that are necessary 

within this governance context, for promoting the TFCA objectives of biodiversity 

conservation, the improvement of livelihoods – alleviation of poverty and economic 

development. The study adopted specific governance-based tools, from an 

environmental governance perspective, namely, command and control tools, 

incentive-based tools, agreement-based tools and civil-based tools. Their limitations 

make room for combinations of these tools, which are especially valid for promoting 

the TFCA objectives. From this, the study adopts a definition of sustainable tourism 

development in TFCAs, from a legal perspective, which emphasises legal structures 

that must be in place to drive the TFCA programmes. 

The chapter employed this understanding of sustainable tourism development in 

TFCAs to develop a legal framework for sustainable tourism development in the 

GLTFCA. This legal framework is in two parts, consisting of the legislation relevant 

for improving the governance of the GLTFCA and the governance-based tools 

necessary for promoting the three objectives. This legal framework shall form the 

basis of examining, in chapters 4, 5 and 6 of this study, whether the GLTFCA 

participating countries, South Africa, Mozambique and Zimbabwe have the necessary 

legal framework in place to promote sustainable tourism development in the 

GLTFCA.
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CHAPTER 4 

Sustainable tourism development in the South African GLTFCA 

component: legal analysis 

 

4.1 Introduction 

This chapter examines the laws relating to sustainable tourism development in the 

South African GLTFCA component. It considers the relevant legal instruments in 

South Africa relating to TFCA governance and tourism development, to assess 

whether they provide for and promote sustainable tourism development in the 

GLTFCA. This analysis is guided by the legal framework for sustainable tourism 

development in TFCAs developed in Chapter 3. It entails identifying whether the 

laws in the South African component provide for the pertinent actors that are 

needed in TFCA governance. Following from this, the chapter further explores 

whether the specific governance-based tools that are necessary for promoting the 

GLTFCA objectives are in place within the TFCA governance legislation as well as 

other relevant sectoral legislation. This involves exploring the tools that are in place 

for promoting biodiversity conservation, the improvement of livelihoods-alleviation of 

poverty and economic development in the South African GLTFCA component. 

4.2 Legislation relevant to TFCA governance  

This segment examines the relevant legal instruments in South Africa relating to 

TFCA governance in order to assess whether they provide for the establishment and 

governance of TFCAs.1 The analysis particularly considers whether the legal 

instruments provide for all the relevant actors, namely the key state actors and non-

state actors that must be involved in TFCA governance, as well as the principles that 

govern their relationships.2 These laws include legislation establishing TFCAs, 

                                        

 

1  See para 3.6.1 above. 
2  Para 3.6.1 above. 
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legislation relating to protected areas governance and management, legislation 

relating to local governance and the principal tourism legislation. 

4.2.1 Legislation establishing TFCAs 

Following from the GLTP Treaty,3 South Africa does not have legislation that 

specifically provides for TFCAs and their governance. Effectively therefore, there is a 

gap in the law for defining the role of the state actors, private actors, local 

communities and external entities for the purpose of the cross-border exchanges 

that relate to the GLTFCA. However, the NEM:PAA, which is the principal legislation 

for protected areas governance, applies to that part of the GLTFCA that falls in the 

South African jurisdiction – the KNP and surrounding private and communal land.4 A 

more detailed discussion of this law is provided below. 

4.2.2 Legislation relating to protected areas governance and management 

The NEM:PAA provides for, inter alia, the declaration and management of protected 

areas;5 for co-operative governance in the declaration and management of protected 

areas;6 a representative network of protected areas;7 and to effect a national system 

of protected areas to manage and conserve biodiversity.8 Despite the absence of 

specific provisions for the governance of these protected areas within the TFCA 

setting,9 NEM:PAA enables the management authority, SANParks, to participate in 

regional environmental, conservation and cultural heritage initiatives.10 Another 

relevant provision relates to the creation of co-management agreements between 

                                        

 

3  See para 2.4.1.1 above for the establishment of the GLTFCA and the GLTP Treaty. 

4  There are other pieces of legislation providing for the declaration of protected areas, such as the 

World Heritage Convention Act 49 of 1999, the Mountain Catchment Areas Act 63 of 1970 and 
the National Forests Act 84 of 1998.  

5  Sections 9-16 of the NEM:PAA. 
6  Sections 37-42 of the NEM:PAA. 

7  Sections 17-34 of the NEM:PAA. 
8  Section 2 of the NEM:PAA. 

9  Lubbe 2007 YBIEL 128; Craigie, Snijman and Fourie “Environmental Compliance” 73.  

10  Section 55(1)(aC) of the NEM:PAA. For a more detailed discussion of the role of SANParks, see 
paras 4.3.1.2 and 4.3.3.1.4(a)(ii) below. 
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managing authorities across borders to cure the lack of cross-border legislation.11 

This creates a basis for extending the management and governance of protected 

areas into the GLTFCA. It is therefore necessary to consider the roles of the key 

state actors and non-state actors in NEM:PAA. 

4.2.2.1 State actors 

Protected areas in South Africa are under the trusteeship of the State.12 This 

trusteeship role is largely shared between the Minister of Environmental Affairs at 

national level and the Provincial Ministers of the Executive Council (MECs) 

responsible for environmental affairs.13 However, relevant government departments, 

assisted by various statutory authorities, perform the actual functions with respect to 

protected areas.14 The main statutory authority for the management of protected 

areas is SANParks, a statutory body, which is also the protected areas manager over 

the KNP.15 The mandate of SANParks with respect to the KNP is set out in the Kruger 

                                        

 

11  Section 42 of the NEM:PAA. 

12  Section 3 of the NEM:PAA. For a detailed discussion of the public trust doctrine, its origins and 

development see Sax 1970 Michigan Law Review 471, Blackmore 2017 Bothalia: African 
Biodiversity & Conservation 3; Blackmore 2014 LEAD 8; Brady Boston College Environmental 
Affairs Law Review 621, 633-634; Sagarin and Turnipseed 2012 Annual Review of Environment 
and Resources 473-496. For a detailed analysis of its development in South Africa, see Van der 

Schyff 2010 PER 122-159; Hichange Investments (Pty) Ltd v Cape Produce Company Ltd t/a 
Pelts Products 2004 1 SA 393 (E) and De Beers Consolidated Mines Ltd v Ataqua Mining (Pty) Ltd 
Case (3215/06) 2007 ZAFSHC 74. 

13  Section 7 of the NEM:PAA. In this regard, the Constitution of the Republic of South Africa, 1996 
in s 104(1) read with Schedule 4 places national parks under the jurisdiction of national but not 

provincial government, despite the concurrent competence of both spheres of government in 
protected areas. For further discussion, see for instance, Knoebel 2013 PER 176; Paterson Legal 
Framework for Protected Areas 17. 

14  Sections 8 and 32 of the NEM:PAA. See also, para 4.3.3.2 below. For a discussion of these 
functions by various state departments, see for instance, Paterson Legal Framework for 
Protected Areas 17. 

15  Section 38(1)(a)(aa) and (3) of the NEM:PAA. It must be noted that s 38 allows for the 

management of other protected areas by other entities such as “suitable persons, organisations 
and organs of state.” Paterson Legal Framework for Protected Areas 19 points out that this has 

not been helpful in dealing with the “fragmented array of statutory authorities and government 

departments that support the Minister and MECs in the exercise of their powers and functions 
under NEM:PAA.” 
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National Park Management Plan 2018-2028,16 NEM:PAA and specified provincial 

legislation as well as municipal by-laws.17 

The relevant provincial authority is the Limpopo Provincial Government, specifically 

the Limpopo Department of Economic Development, Environment and Tourism. The 

latter is the designated authority for all provincial nature reserves and is responsible 

for compiling the Protected Areas Management Plan for each reserve in terms of 

NEM:PAA. However, its management does not include national parks, which 

excludes it from the management of the KNP, although their involvement is requisite 

in the declaration of a protected area.18 This gives provincial government the 

leverage to participate in the establishment of protected areas, and by extension, of 

those protected areas within the TFCA context.  

At local level, there are a number of local municipalities whose mandates over 

protected areas are provided for in the respective municipal by-laws and integrated 

development plans.19 As with provincial government, NEM:PAA requires the 

participation of these municipalities in the establishment of protected areas.20 

Nevertheless, there are no formal structures for the inclusion of local municipal 

authorities in the TFCA context.21 Essentially, therefore, it appears that provincial 

government and local government in South Africa plays a peripheral role in the 

management of the GLTFCA.  

                                        

 

16  SANParks 2018 Kruger National Park Draft Management Plan for the period 2018-2028 15. The 
KNP was established by GG 1576 of 2 September 1926 issued in terms of the repealed National 
Parks Act 1926. 

17  Section 40(b) of the NEM:PAA. 

18  Sections 31, 32 and 34 of the NEM:PAA. 

19  The integrated development plans are provided for in the Local Government Municipal Systems 
Act 32 of 2000. This refers to the IDP 2017-2022 of Bushbuckridge Local Municipality; the IDP 

2017-2022 of Mombela Local Municipality; the IDP 2017-2022 of Nkomazi Local Municipality; 
2018-19 Draft IDP of Ba-Phalaborwa Local Municipality; IDP 2018/19 of Greater Giyani Local 

Municipality; IDP 2018/19 of Mopani Local Municipality; IDP 2018-19-2021-22 of Musina Local 
Municipality; and 2018-19 Draft IDP of Thulamela Local Municipality. 

20  Sections 31, 32 and 34 of the NEM:PAA. 

21  Du Plessis 2011 
 http://www.wcs-ahead.org/gltfca_march2011/day_2/6_duplessis_management_local.pdf.  

http://www.wcs-ahead.org/gltfca_march2011/day_2/6_duplessis_management_local.pdf
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To govern the relationships between these various state actors, NEM:PAA adopts the 

principle of cooperative governance enshrined in the Constitution of the Republic of 

South Africa, 1996, NEMA and the NEM:BA.22 For instance, the process of declaring 

protected areas in NEM:PAA involves consultations with all the relevant national 

organs of state as well as provincial and local authorities.23 This is aimed at 

promoting intergovernmental relations as well as cooperative governance.24  

4.2.2.2 Non-state actors 

NEM:PAA makes provision for the involvement of private or communal land owners 

in the management of protected areas, particularly national parks, where part of 

these areas fall under private or communal land.25 This is by way of an agreement 

between such owner and the Minister.26 In addition, private or communal 

landowners may also initiate the incorporation of their land within the protected 

areas framework.27 In such instances, the management of the protected area is 

determined by an agreement between the private entity and the State.28 NEM:PAA 

also makes provision for “suitable” non-state actors to become managing authorities 

over protected areas by way of the devolution of authority from the Minister or 

relevant provincial authority.29 This suggests that the management of protected 

areas can be assigned to the most appropriate entity. Further, the process of 

incorporating land into protected areas involves a consultation process that includes 

any lawful occupier with a right in land in any part of the area affected.30 This allows 

                                        

 

22  Section 152 of the Constitution of the Republic of South Africa, 1996; ss 5 and 6 of the 
NEM:PAA. See also, the Intergovernmental Relations Framework Act 13 of 2005, which refines 

the constitutional principles of cooperative governance. 
23  Sections 31, 32 and 34 of the NEM:PAA. 

24  Section 31(a) and (b) of the NEM:PAA. 

25  Section 20(3) of the NEM:PAA. See also Paterson and Glazewski “Protected Areas and 
Community Based Conservation” 321-362. 

26  Section 20(3) of the NEM:PAA. 
27  Section 35 of the NEM:PAA. For the withdrawal of such private or communal land from the 

protected area s 21 of the NEM:PAA applies.  
28  Sections 20(3) of the NEM:PAA. For protected environments, ss 38(1)(b) and 38(2)(b) state that 

the consent of the owner is required prior to the appointment of the management authority. 

29  Section 38 of the NEM:PAA. 
30  Section 31(c) of the NEM:PAA. 
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for individuals and local communities situated on land adjacent to or earmarked for 

incorporation in a protected area that do not own such land, to participate in the 

process as interested or affected parties.31 

The involvement of non-state actors in protected areas management is also made 

possible through the co-management agreements.32 These agreements are 

concluded between SANParks and other organs of state, a local community or other 

party, for the co-management of a national park or the regulation of human 

activities that affect the environment in the national park.33 However, the co-

management model provided for in NEM:PAA is more of a consultation benefit-

sharing model than the internationally accepted cooperative co-management 

approach, making the involvement of non-state actors in the management 

superficial.34 There is only one such co-management agreement so far,35 which is 

the agreement between SANParks and the Makuleke community through its CPA, for 

the management of the Makuleke contractual park falling within the KNP.36 This 

indicates that there is limited room for communities situated adjacent to the KNP 

and surrounding areas to participate in its management. Consequently, the inclusion 

of local communities in the management of the South African component of the 

GLTFCA is limited. The absence of local authorities in the management of the KNP 

further limits the participation of local communities in the governance of the 

GLTFCA,37 at local governance level. This also closes the possibilities for traditional 

leadership in the GLTFCA as representatives of rural communities within the context 

of local control.38   

                                        

 

31  See para 2.4.2.1 above for the plight of local communities in surrounding areas of the KNP. 

32  Section 42 of the NEM:PAA. See para 4.3.1.5 below. 

33  Section 42 of the NEM:PAA. For a more detailed discussion of these co-management 
agreements, see also para 4.3.1.5 below. 

34  See Kepe 2008 Environmental Management 314-315; De Koning Analysis of a Model Designed 
for Land Restitution 32; Paterson Legal Framework for Protected Areas 28-29; Tipa and Welch 

2006 Journal of Applied Behavioural Research 373-391. 
35  This is the position at the time of the writing of this study. 

36  See para 2.4 of the Kruger National Park Draft Management Plan 2018-2028. 

37  See para 4.2.2 above. 
38  See para 3.4.1.4 above. 
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Over and above these agreements, non-state actors are able to participate in the 

management of the protected areas by way of consultation in the public participation 

process.39 This form of consultation is also required in the prescribing of norms and 

standards as well as in the preparation of management plans.40 With effective 

implementation in practice, these consultations remedy some of the limitations that 

may exist in the involvement of private land owners, local communities as well as 

external entities such NGOs and civil society in protected areas management. The 

actual involvement of rural local communities, in particular, is considered below in 

terms of the legislation relating to local governance. 

4.2.3 Legislation relating to local governance 

The Constitution of the Republic of South Africa, 1996 places local governance in the 

domain of local municipalities.41 While local municipalities do not actively participate 

in the governance of protected areas, nor do they regulate the tourism that occurs 

therein, they are key stakeholders in the decision-making that involves the broader 

tourism agenda of the protected areas falling within their municipalities.42 However, 

the participation of rural communities apart from the public participation 

requirements prescribed in the Local Government: Municipal Systems Act,43 is 

predominantly governed by the Traditional Leadership and Governance Framework 

Act (hereafter TLGFA).  

In accordance with the Constitution,44 the TLGFA provides for the recognition of 

traditional communities, traditional councils and traditional leaders, including their 

roles and functions.45 This principally relates to the manner in which traditional 

                                        

 

39  See also para 4.3.1.3 below. 

40  Sections 11(2) and 39(3) of the NEM:PAA, respectively. 
41  Section 146 read with Schedule 4 of the Constitution of the Republic of South Africa, 1996. 

42  Section 146 read with Schedule 4 of theConstitution of the Republic of South Africa, 1996. See 
also para 4.2.1.1 above; paras 4.2.4.1 and 4.3.2.2 below. 

43  See for instance, para 4.3.2.2 below. 
44  Section 212 of the Constitution of the Republic of South Africa, 1996, which enables the 

enactment of legislation on the role of traditional leadership as an institution. 

45  Long title of the TLGFA. For a detailed discussion of the role of traditional leadership in South 
Africa, see for instance, Himonga “The Future of Living Customary Law” 31-57; Himonga “The 
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communities participate in the activities of the state. This Act provides for the 

structures of governance at a local traditional level. In this regard, it provides for the 

necessary requirements for a community to be recognised as a traditional 

community.46 Once a traditional community is recognised it must establish a 

traditional council in accordance with provincial legislation.47 The traditional council 

comprises of traditional leaders and members of the traditional community that are 

selected by the senior traditional leader and elected members of the community.48 

The role of the traditional council is to, inter alia, facilitate the involvement of the 

traditional community in the development that occurs in their community and in the 

relevant municipality.49 The traditional council is also mandated to participate in the 

development of policy and legislation at local level as well as in development 

programmes of municipalities and of the provincial and national spheres of 

government.50 Similar structures are provided for kingships or queenships and 

principal traditional communities, which comprise of more than one traditional 

community under the leadership of a king, queen or principal traditional leader.51 

In addition, the TLGFA further recognises the various offices of leadership, namely, 

kingship or queenship, principal traditional leadership, senior traditional leadership 

and headmanship.52 This provides a hierarchy within which traditional leadership 

may exist in traditional communities. The roles and functions of traditional leadership 

are subject to the customary law and customs of the traditional community.53 

However, this Act places limitations by providing for the further determination of 

these functions by national or provincial government, in respect of, inter alia, 

tourism, arts and culture, land administration, economic development, environment 

                                                                                                                           

 

Nature and Concept of Customary Law” 23-39; Mathenjwa and Makama 2016 Law, Democracy & 
Development 200-214; Ntonzima and Bayat 2012 Arabian Journal of Business and Management 
Review (OMAN Chapter) 88-108; Rautenbach 1999 Koers 295-334; Soyapi 2014 PER/PELJ 1446. 

46  Section 2 of the TLGFA. 

47  Section 3 of the TLGFA. 
48  Section 3(2)(c) of the TLGFA. 

49  Section 4 of the TLGFA. 
50  Section 4 of the TLGFA. 

51  Sections 2A and 2B of the TLGFA. 

52  Sections 8-15 of the TLGFA. 
53  Section 19 of the TLGFA. 
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and natural resources management.54 Moreover, the allocation of these roles is 

subject to the concurrence of the Minister, MEC responsible for traditional affairs in 

consultation with the relevant structure of traditional leadership55 and the South 

African Local Government Association.56 

Although this maps out the participation of rural communities in tourism 

development, the actual implementation of development is left to local authorities, in 

terms of the Local Government: Municipal Structures Act,57 and not to traditional 

leaders.58 In fact, traditional leaders may only participate in matters that directly 

affect their communities and therefore they cannot make decisions regarding 

developmental issues.59 This has created challenges in the manner in which 

traditional leaders should participate in local development.60 This implies that the 

current legislation does not facilitate proper and clear participation of local 

communities in tourism development, and therefore they fail to fulfil the essence of 

local control in sustainable tourism development. The situation for local communities 

may improve with the enactment of the Communal Land Tenure Bill, 2017, which 

will empower traditional councils to promote the development rights and interests of 

communities.61 This may provide the basis for local communities to be more involved 

in the development that occurs on their communal lands.  

Consequently, the governance structure for the GLTFCA component of South Africa 

recognises all the key governance actors in the surrounding areas of the GLTFCA, 

setting the basis for the inclusion of all these relevant stakeholders in tourism 

                                        

 

54  Section 20(1) of the TLGFA. 

55  See the National House of Traditional Leaders Act 22 of 2009; Limpopo House of Traditional 
Leaders Act 5 of 2005; Mpumalanga House of Traditional Leaders Act 4 of 1994 as amended by 

Mpumalanga House of Traditional Leaders Amendment Act 8 of 1998. 

56  Section 20(2) of the TLGFA. 
57  Section 81 of the Local Government: Municipal Structures Act. 
58  Du Plessis et al 1999 Koers 298. 
59  Section 81 of the Local Government: Municipal Structures Act. See also, Mathonsi and Sithole 

2017 African Journal of Public Affairs 39. 
60  For a detailed discussion of the challenges that affect the functions of local government and 

traditional leaders, see for instance, Selepe The role of traditional leaders 88-89; Mathonsi and 

Sithole 2017 African Journal of Public Affairs 39-41.  
61  See in this regard, s 29 of the Communal Land Tenure Bill, 2017. 
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development.62 It also creates the necessary platforms for promoting the networks 

and partnerships in accordance with the sustainable tourism development aim of 

biodiversity conservation.63 However, the extent of involvement of actors such as the 

provincial and local authorities as well as local communities does not seem to meet 

the requirements for local control. This fails to adequately redress the challenges 

arising from the exclusion, especially of local communities, from the governance and 

management of the South African component of the GLTFCA.64 Against this 

background, this study examines the interface between these actors in the principal 

tourism legislation.  

4.2.4 Principal tourism legislation  

The principal tourism legislation in South Africa is the Tourism Act. It provides, inter 

alia, “for the development and promotion of sustainable tourism for the benefit of 

the Republic, its residents and its visitors.”65 The Act does not define sustainable 

tourism, but rather makes use of the term “responsible tourism”. This Act defines 

responsible tourism as tourism that  

(a) Seeks to avoid negative economic, environmental and social  
  impacts; 
(b) Generates greater economic benefits for local people; 
(c) Enhances the well-being of host communities and improves working 

conditions and access to the tourism sector; 
(d) Involves local people in decisions that affect their lives; 
(e) Makes positive contribution to the conservation of natural and cultural 

heritage and to the maintenance of the world’s diversity; 
(f) Provides enjoyable experiences for tourists through meaningful 

connections with local people and greater understanding of local 
culture, social and environmental issues; 

(g) Provides for physically challenged people; and  

(h) Is culturally sensitive, engenders respect between tourists and hosts, 
and builds local pride and confidence.66 

                                        

 

62  For a more detailed discussion, see para 4.2.4 below. 
63  See paras 3.4.1.1 and 3.5.1.1 above. 

64  See para 2.4.2.1 above. 

65  Long title and s 2 of the Tourism Act. 
66  Section 2(2) of the Tourism Act. 
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Each of these elements of responsible tourism relates to the ultimate goals as well 

as the policy implications of sustainable tourism development.67 Element (a), in 

particular, broadly speaks to all twelve aims or policy implications of sustainable 

tourism development.68 Element (b) can be aligned to the aims of economic viability, 

local prosperity, employment quality and social equity.69 Element (c) resonates with 

the aims of community well-being, employment quality and economic viability, 

respectively.70 Element (d) resonates with the aim of local control.71 Element (e) 

relates to the aim of biodiversity conservation.72 Although this study argues that the 

aim of biodiversity conservation embodies the other aims under environmental 

sustainability,73 its articulation in the Act may not be adequate in providing for 

physical integrity, resource efficiency and environmental purity.74 Element (h), 

combined with element (e) resonates with the aim of cultural richness,75 while the 

last three elements relate to the aim of visitor fulfilment.76  

On the face of it, therefore, this Act broadly recognises, incorporates and makes 

provision for sustainable tourism development as is evidenced by its 

conceptualisation of responsible tourism. Responsible tourism in the South African 

context is, at least in principle, consistent with and furthers sustainable tourism 

development.77 Therefore, South Africa adopts responsible tourism as the most 

preferred form of tourism and sustainable tourism development as a development 

option, so that it is safe to say that the Act is a framework law for advancing 

sustainable tourism development in South African tourism. However, it is necessary 

to establish whether the Tourism Act provides for the specific tourism stakeholders 

that relate to each of the policy implications of sustainable tourism development. 

                                        

 

67  See para 3.4 above. 

68  Para 3.4 above. 

69  Paras 3.4.1.6-3.4.1.9 above. 
70  Paras 3.4.1.5, 3.4.1.8 and 3.4.1.5 above, respectively. 

71  Para 3.4.1.4 above. 
72  Para 3.1.4.1 above.  

73  Para 3.4.1.2 above. 
74  Para 3.4.1.2 above. 

75  Para 3.4.1.3 above. 

76  Para 3.4.1.10 above. 
77  See para 3.4 above. 
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The Act specifically provides for national tourism institutions with the view of  

redressing inadequate, uncoordinated, inconsistent and fragmented tourism 
planning and transforming the sector to ensure sustainable growth and 
development through a concerted effort by all spheres of government and the 

private sector.78  

Evidently, the Act purposefully identifies the importance of having national tourism 

institutions that involve state and non-state actors, particularly the private sector, in 

sustainable tourism development. A closer examination of these actors ensues 

below.  

4.2.4.1 State actors 

The Department of Tourism is responsible for the tourism management by 

government in South Africa.79 The Ministry’s responsibilities are, inter aila, to raise 

the profile of the tourism industry; unleash the sector’s potential; link tourism 

management with key environmental products; coordinate other ministries whose 

mandates and activities directly affect tourism; and facilitate interactions between 

tourism and other relevant policies.80 Other government departments involved in 

developing and managing tourism include: the Department of Agriculture; Forestry 

and Fisheries; the Department of Communications; the Department of Economic 

Development; the Department of Energy; the Department of Environmental Affairs; 

the Department of Human Settlements; the Department of Mineral Resources; the 

Department of Rural Development and Land Reform; the Department of Science and 

Technology; the Department of Small Business Development; the Department of 

Telecommunications and Postal Services; the Department of Trade and Industry; the 

Department of Transport; and the Department of Water and Sanitation.81 Other 

supporting ministries are recognised in the Final Draft National Tourism Sector 

                                        

 

78  Preamble of the Tourism Act. 
79  White Paper: The Development and Promotion of Tourism in South Africa (1996). 

80  Paragraph 7.1 of the White Paper: The Development and Promotion of Tourism in South Africa. 
See also ss 2(1)(e), 3(2), 4–8 and 61 of the Tourism Act.  

81  National Department of Tourism 2016 https://nationalgovernment.co.za/units/view/183/South-

African-Tourism. See also para 7.1(iv) of the White Paper: The Development and Promotion of 
Tourism in South Africa; paras 4.1 and 9.4.3 in GN 404 in GG 40827 of 5 May 2017. 

https://nationalgovernment.co.za/units/view/183/South-African-Tourism
https://nationalgovernment.co.za/units/view/183/South-African-Tourism
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Strategy (2017)82 (hereafter the Tourism Strategy) and include the South African 

Police Services, the Department of Cooperative Governance and Traditional Affairs, 

the Department of Arts and Culture and the Department of Sports and Recreation.83 

The inclusion of other state departments in the tourism agenda indicates a clear 

recognition of the need of multiple state actors in sustainable tourism development. 

In principle, this in turn extends the scope of state actors involved in TFCA 

governance.84 From the list of departments, it is also clear that, at least in principle, 

the Act caters for the key line ministries and supporting ministries that promote the 

aims of sustainable tourism development. Along these lines, the Act requires that 

where the actions of these various state departments affect tourism development, 

they should give effect to the Tourism Strategy.85 This further implies that where it 

relates to tourism development, the principle of responsible tourism guides the 

actions of these other state departments that are provided for in the Tourism 

Strategy.86 However, the Tourism Strategy seems to place the obligation of 

practising responsible tourism only on tourism businesses but not on the other 

relevant state departments.87 This may be resolved by clearly defining the roles and 

responsibilities for each department,88 as fragmentation persists in the area of 

intergovernmental collaboration and cooperation in the planning, budgets and 

actions across all government departments.89  

                                        

 

82  GG 40827 of 5 May 2017. This latest national tourism sector strategy is in accordance with 
section 4(3) of the Tourism Act, which requires the adoption of a national tourism sector strategy 

to promote the objects of the Act.  
83  Paragraph 4.1 in GN 404 in GG 40827 of 5 May 2017.  

84  See para 4.2.1 above. 

85  Section 4(5) of the Tourism Act. 
86  Para 6(d) in GN 404 in GG 40827 of 5 May 2017.  

87  Paragraph 6(d) in GN 404 in GG 40827 of 5 May 2017 states with respect to responsible tourism 
that “all tourism development and activities shall deliver on the triple bottom-line, namely 

economic, social and environmental sustainability.” This should apply to the activities of all 
actors, including state actors. Yet, in para 9.4.4 responsible tourism is used in the context of 

standards for tourism businesses. 

88  Paragraphs 9.4.1 and 9.4.3 in GN 404 in GG 40827 of 5 May 2017. 
89  Paragraph 1.3 of the National Tourism Sector Strategy (2012). 
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The national tourism institutions established in the Act fall under the oversight of the 

Minister. These institutions include the South African Tourism Board, currently 

operating simply as South African Tourism (SAT), and the Tourism Grading Council. 

The principal mandate of SAT90 is to market and promote South African tourism at 

domestic and international level.91 The marketing strategy of SAT should promote, 

inter alia, responsible tourism.92 The National Tourism Grading Council, on the other 

hand, is established to implement and manage a national tourism grading system.93 

The national tourism grading system maintains or enhances the standards and 

quality of tourism services, facilities and products.94 In doing so, the grading system 

must also promote responsible tourism.95 It is difficult to determine how these two 

principal tourism agencies promote responsible tourism beyond the stated provisions 

of the Act. Neither the Act nor the Strategy states how this is to be achieved in 

practice.96  

The National Heritage and Cultural Tourism Strategy (2012) recognises the role of 

national and provincial conservation agencies in developing and managing state 

conservation land for tourism purposes.97 This too is not clearly articulated in the 

strategies, which could negatively affect the actual collaboration between the 

tourism and environmental agencies in the absence of clear provisions. In addition, 

the Act recognises the role of provincial and local authorities in its main objectives.98 

In the GLTFCA, the authorities include the Limpopo Provincial Government, the 

Limpopo Tourism Agency,99 Mpumalanga Provincial Government and the 

                                        

 

90  The Act provides for the continued existence of the SATB established under the repealed 

Tourism Act 72 of 1993 as the primary tourism body. 
91  Section 10(1)(a) of the Tourism Act. 
92  Section 10(1)(c)(i) of the Tourism Act. For a detailed discussion of the provisions in the Act 

relating to responsible tourism, see para 4.3.2.2 below.  
93  Section 29 of the Tourism Act. 
94  Section 28(1) of the Tourism Act. 
95  Section 28(2) of the Tourism Act. 
96  See the comments made with respect to the approach of the National Tourism Sector Strategy 

(2012) and the Final Draft National Tourism Sector Strategy (2017) in para 4.3.2.1.1(a) above. 

97  Paragraph 2.2 of the National Tourism Sector Strategy (2012). 

98  Section 2(1)(e) of the Tourism Act. 
99  Established in terms of the Limpopo Tourism Act 2 of 2009. 
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Mpumalanga Parks and Tourism Agency100 and under them a number of 

municipalities. Their role is to undertake the functions of national government at 

provincial and local levels, with a few exceptions, additions and modifications.101 In 

doing so, provincial and local authorities should also promote the practising of 

responsible tourism.102 The Act specifically requires provincial and local government 

to give effect to the Tourism Strategy.103 This means that responsible tourism should 

be practised at provincial and local levels.104 In addition, provincial and local 

government should liaise with SAT in the marketing of the country as a business 

tourism destination.105  

To govern these relationships, the Act is binding on all organs of state in the 

national, provincial and local spheres of government.106 The Act also prevails over 

other national legislation in which conflict arises over the management and 

development of tourism.107 Moreover, any conflict between the Act and provincial 

legislation or local municipal by-laws is dealt with in accordance with these 

competencies.108 In this respect, the Constitution of the Republic of South Africa, 

1996 states that tourism is an area of concurrent national and provincial 

competence,109 while local tourism falls under local government.110  

Moreover, the Tourism Strategy establishes collaborative partnerships among the 

different spheres of government that are responsible for tourism, government 

entities dedicated to tourism entities and other government entities whose mandates 

                                        

 

100  Established in terms of the Mpumalanga Parks and Tourism Act 5 of 2005. 
101  Paragraph 2.2 of the National Heritage and Cultural Tourism Strategy (2012). 

102  Section 2(1) of the Tourism Act. 
103  Section 4(5) of the Tourism Act. 
104  However, the same challenges that have been raised at national level apply here too, in the 

absence of specific provincial legislation and municipal by-laws that clarify the application of 
responsible tourism as a guiding principle to be applied by state actors. See in para 4.3.2.1.1(a) 

above. 
105  Section 10(i)(e)(ii) of the Tourism Act . 
106  Section 3(2) of the Tourism Act. 
107  Section 3(1) of the Tourism Act. 
108  Section 3(1) of the Tourism Act. 
109  Section 146 read with Schedule 4 of the Constitution of the Republic of South Africa, 1996. 
110  Section 146 read with Schedule 4 of the Constitution of the Republic of South Africa, 1996. 
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impact on the tourism industry.111 This is achieved through the Tourism Ministers 

and Members of Council Meeting (MINMEC), which is the intergovernmental tourism 

forum of the National Minister and the MECs for tourism. They discuss and agree on 

national tourism policy matters.112 These institutions should be able to assist in 

curing the fragmentation that currently prevails across the different departments. 

Other bodies include an interprovincial technical committee on tourism (MIPTECH), 

an intergovernmental forum comprising of national government tourism officials, 

heads of provincial tourism departments, the South African Local Government 

Association (SALGA) and chief executive officers of tourism authorities, which 

coordinate provincial and national tourism affairs in preparation for and support of 

the MINMEC.113 To work closely with the MIPTECH, the Tourism Strategy 

recommends intergovernmental Tourism Working Groups, which deal with the 

governance, planning, development and marketing issues to ensure alignment, 

coordination and collaboration.114 Additional arrangements are proposed for the 

provincial and local levels of government in the Tourism Strategy.115 It is hoped that 

the role of SALGA and the additional arrangements for local levels facilitate more 

active involvement of the local authorities.116 This will assist in setting the basis for 

local control in sustainable tourism development to redress the challenges that exist, 

as will be discussed below, especially in the involvement of local communities in the 

tourism development in the South African component of the GLTFCA. 

4.2.4.2 Non-state actors 

In addition to the state actors, the Tourism Act recognises non-state actors, 

specifically the private sectors, as key players in sustainable tourism.117 More 

specifically, the Tourism Act provides for tourist guides and makes provision for 

                                        

 

111  Paragraph 1.3 of the National Tourism Sector Strategy (2012). 

112  Paragraph 11.1 in GN 404 in GG 40827 of 5 May 2017. 
113  Paragraph 11.1 in GN 404 in GG 40827 of 5 May 2017. 

114  Paragraph 11.1 in GN 404 in GG 40827 of 5 May 2017. 
115  Paragraph 11.2 and 11.3 in GN 404 in GG 40827 of 5 May 2017. 

116  For the additional arrangements for provincial and local level collaborations, see paras 11.2 and 

11.3 in GN 404 in GG 40827 of 5 May 2017. 
117  See Preamble of the Tourism Act 3 of 2014. 
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tourism businesses through its regulation of their standards and quality under the 

national grading system.118 Concerning the latter, the Act requires the grading of 

businesses involved in tourism services, facilities and products in accordance with 

the national grading system.119 In principle, if the grading system must promote 

responsible tourism, it should follow that tourism businesses will be required to do 

the same.120 However, it is not certain whether all tourism businesses do so 

considering that there are a few enforcement tools in this regard.121 In relation to 

tourist guides, there is not much that can be said, in the Act, about their contribution 

to sustainable tourism development.  

Also important are the private sector organisations that promote sustainable tourism 

development. While the Tourism Act does not make any specific reference to these 

associations, they are recognised in the Tourism Strategy.122 These associations 

include the Tourism Business Council of South Africa – the official body of the travel 

and tourism private sector in the country, and other associations ranging from 

airlines, hospitality associations, travel agents, tour operators and transport 

businesses.123 The Tourism Strategy identifies these organisations as key 

stakeholders in collaboration with state actors. However, there is a need for more 

collaboration amongst these associations.124 Collaboration and engagement is also 

encouraged between these private entities and provincial and local government as 

well as with the local communities.125  

Additionally, the Tourism Act calls on “government and the private sector to work 

together to create an environment conducive to the sustainable growth, 

                                        

 

118  Section 28 of the Tourism Act 3 of 2014. 
119  Section 28(1) of the Tourism Act 3 of 2014. 

120  Section 28(2) of the Tourism Act 3 of 2014. 
121  See para 4.3.2.4 below under the discussion of SANS 1162 and the national tourism complaints 

officers.  
122  See for instance, paras 9.1-9.3 in GN 404 in GG 40827 of 5 May 2017. 

123  Paragraphs 9.1-9.3 in GN 404 in GG 40827 of 5 May 2017. 

124  Paragraph 1.3 of the National Tourism Sector Strategy (2012). 
125  Paragraph 1.3 of the National Tourism Sector Strategy (2012). 
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development and transformation of tourism.”126 In this context, the Tourism Strategy 

calls for collaboration and cooperation between all stakeholders.127 The activities of 

all stakeholders are guided by the principles, inter alia, of trust, accountability, 

transparency and integrity, service excellence, transformation, flexibility and 

adaptation.128 In line with these principles, the roles and responsibilities of the state 

and non-state actors are further elaborated upon with respect to the management of 

tourism destinations.129  

Notwithstanding, the Tourism Act does not make any provision for any other non-

state actors, such as the local communities, civil society, NGOs and donor 

organisations,130 save for a few bodies that are recognised as important stakeholders 

in the National Heritage and Cultural Tourism Strategy, 2012. These are the Tourism 

Enterprise Partnerships131 and the Tourism and Hospitality Education and Training 

Authority (THETA).132 The involvement of local communities, in particular, is not 

clearly articulated in the Tourism Act or in the Tourism Strategy, in spite of the 

elements of responsible tourism in this Act that call for their active involvement as 

key stakeholders.133 Instead, local communities are “relegated” to beneficiaries in 

the Tourism Strategy, which dedicates an entire pillar to broad-based benefits.134 

This effectively undermines the operationalisation of local control.135 There is also an 

apparent omission of traditional leadership in the current tourism sector governance 

structures, reducing the parameters within which local communities may participate 

in tourism development. This too adversely impacts on the realisation of local 

control, which in turn reduces the standing of sustainable tourism development as a 

                                        

 

126  Preamble of the Tourism Act. 
127  Para 4.2 read with para 6(j) in GN 404 in GG 40827 of 5 May 2017.  

128  See the guiding principles listed in para 6 in GN 404 in GG 40827 of 5 May 2017.  

129  Para 9.4.3 in GN 404 in GG 40827 of 5 May 2017.  
130  See paras 3.4.1.2 and 3.6.2 above. 

131  It is responsible for supporting the development and growth of small, micro and medium 
enterprises in the sector. See para 2.1.1 National Heritage and Cultural Tourism Strategy. 

132  It is responsible for setting standards for training and development in the tourism and hospitality 
sectors. See para 2.1.1 of the National Heritage and Cultural Tourism Strategy. 

133  See s 2(b) and (c) of the Tourism Act. 
134  Paragraph 9.5 in GN 404 in GG 40827 of 5 May 2017.  
135  See para 3.4.1.4 above. 
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development option, especially in the rural areas, which comprise a significant 

portion of the South African GLTFCA component.  

From the above analysis of the Tourism Act, it is apparent that its focus is still 

concentrated on the industry itself, that is, the public and private sectors and not 

necessarily on important role players such as local communities. This position is 

reinforced by the focus in the Tourism Act on the creation of institutions that relate 

to marketing, the running of tourism businesses and even the satisfaction of tourism 

consumers. As mentioned earlier, this negatively affects the promotion of 

sustainable tourism development in the South African component of the GLTFCA, 

with the obvious omission of the key actors for local control. Furthermore, the 

promotion of the other aims, especially those that relate to local communities, such 

as cultural richness, community well-being, local prosperity, employment quality and 

social equity in the scheme of stakeholders presented in this Act, is generally vague.  

Ultimately, the Tourism Act does extend the scope of the governance of the South 

African GLTFCA component to include state actors from the tourism sector, which 

would not otherwise be included. Yet, as framework legislation, it does not explicitly 

establish links between itself and other sectoral legislation relevant for most of the 

policy implications of sustainable tourism development and which in turn govern the 

roles and responsibilities especially of the supporting ministries. This too does not 

assist in addressing the issues of fragmentation across government departments that 

currently prevail in tourism development in the country. Moreover, the Tourism Act 

details the role of the private sector in tourism, especially with respect to the policy 

implications of economic viability and visitor fulfilment, which strengthens their 

position as key actors in the governance of the South African GLTFCA component. 

Yet, the Act is vague with respect to the role of local communities in the tourism 

sector, with the effect of watering down their role in the governance of the South 

African GLTFCA component. Against this background, the segment that follows 

examines whether the governance-based tools that are necessary for promoting the 

TFCA objectives are provided for in relevant legislation. 
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4.3 Governance-based tools for promoting the GLTFCA objectives 

In addition to the actors in TFCA governance, there are specific tools that must be 

provided for in the GLTFCA governance legal framework for use by these actors to 

promote biodiversity conservation, the improvement of livelihoods – alleviation of 

poverty and economic development.136 These tools are considered below. 

4.3.1 Tools for biodiversity conservation in TFCAs 

Specific tools are necessary for promoting biodiversity conservation in TFCAs and the 

GLTFCA in particular.137 These tools include protected area management options for 

local communities; CBNRM and benefit-sharing; administrative sanctions; criminal 

sanctions for wildlife crimes; agreements for biodiversity conservation; and rights to 

natural resources, including land, complementary procedural rights and civil 

remedies.138 It is important to establish whether there are laws applicable to the 

South African GLTFCA component that provide for each of these tools. 

4.3.1.1 Mandatory protected areas management options for local communities 

NEM:PAA makes provision for the participation of local communities as landowners 

in the establishment of protected areas, making it mandatory to include such local 

communities in the management of these areas.139 In this regard, NEM:PAA enables 

local communities to participate in the management of protected areas as co-

managers where agreements are established.140 In terms of the National Co-

Management Framework (2010) co-management is limited to three options, namely: 

(a) the full co-management model; (b) full lease; and (c) part co-management/part 

lease model, as developed by Paterson.141  

                                        

 

136  See para 3.7.2 above. 
137  See para 3.7.2.1 above. 

138  See para 3.7.2.1 above. 
139  Section 20 read with s 80 of the NEM:PAA. 

140  Section 42 of the NEM:PAA. 

141  Paterson Bridging the Gap 216-237; see also, Paterson 2010 SAJELP 102-124; Paterson and 
Glazewski “Protected Areas and Community Based Conservation” 321-362.  
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The first model, the full co-management model, enables local communities “to 

participate actively in the management and tourism development of the protected 

area but the final decision-making power vests in the management authority.”142 

This model enables local communities to participate in the management and carries 

with it the benefits of empowerment, consultation, access to land, access to and use 

of biological resources, delegation (where applicable), developmental rights, gross 

revenue sharing, economic opportunities and the inclusion of communities as a 

mandatory partner in the development.143 Yet, some of the challenges include the 

delayed transfer of meaningful benefits to the communities and complexities related 

to their inclusion in the structures of management.144  

The second model, the full lease model, enables communities as land owners to 

enter into various types of lease agreements with the government (the management 

authority). 145 It offers the management authority the freedom to manage, 

immediate income to the local communities, and a guaranteed stable income for the 

lease period.146 However, it applies in areas of limited socio-economic opportunities. 

It also does not give local communities, as landowners, decision-making powers with 

respect to, inter alia, day-to-day management, guaranteed equity in business rights 

and inherent commercialisation rights.147  

The third model, the part co-management / part lease model, is a combination of 

the other two models and is dependent on the socio-economic opportunities.148 

While it offers most of the benefits of the other two models, the guaranteed income 

                                        

 

142  Paragraph 4.2.1.1 of the National Co-Management Framework; Paterson Bridging the Gap 216-

237; Paterson 2010 SAJELP 103.  
143  Paragraph 5.1 of the National Co-Management Framework.  

144  Paragraph 5.1 of the National Co-Management Framework; Paterson Bridging the Gap 216-237; 

Paterson 2010 SAJELP 103. 
145  Para 4.2.1.2 of the National Co-Management Framework; Paterson Bridging the Gap 216-237; 

Paterson 2010 SAJELP 103. 
146  Paragraph 5.3 of the National Co-Management Framework; Paterson Bridging the Gap 216-237; 

Paterson 2010 SAJELP 103. 
147  Paragraph 5.3 of the National Co-Management Framework; Paterson Bridging the Gap 216-237; 

Paterson 2010 SAJELP 103. 

148  Paragraph 4.2.1.3 of the National Co-Management Framework; Paterson Bridging the Gap 216-
237; Paterson 2010 SAJELP 103. 
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is limited because of, among others, the limited security, prolonged period for the 

conclusion of the agreements and increased management costs.149  

Despite their merits,150 these models are limited in their applicability to the 

challenges faced by local communities over land reform in South Africa. Moreover, 

they do not necessarily give these communities equal bargaining power or provide 

post-settlement support for building and sustaining the capacity of local communities 

in management.151 These models also provide inadequate compensation for the 

opportunity costs associated with participation in the management.152 Given the 

limitations of the mandatory management and co-management options in NEM:PAA, 

there is need for more options as highlighted earlier in this study.153 

Although not a management option, the management plans in NEM:PAA provide for 

mandatory public participation, which caters for the involvement of local 

communities.154   

4.3.1.2 Mandatory CBNRM and benefit-sharing tools and incentives  

NEM:PAA incorporates CBNRM into the protected areas management regime, in 

which local communities are landowners whose land is incorporated into protected 

areas.155 This may be regarded as a mandatory form of CBNRM. Where local 

communities are not landowners of the land adjacent to a protected area or land 

                                        

 

149  Paragraphs 5.5 and 5.6 of the National Co-Management Framework; Paterson Bridging the Gap 

216-237; Paterson 2010 SAJELP 103. 

150  For a detailed discussion of the merits of these models, see for instance, De Koning 2009 
Africanus 6-7. 

151  Paragraphs 5.5 and 5.6 of the National Co-Management Framework; Paterson Bridging the Gap 
216-237; Paterson 2010 SAJELP 103. 

152  See para 3.5.1.2 above. For a detailed description of these co-management models and their 

implications for local communities, see for instance, Paterson Bridging the Gap 216-237; 
Paterson 2010 SAJELP 102-110; Blore, Cundhill and Mkhulisi 2013 Journal of Environmental 
Management 444-455; Cundill et al  2013 Land Use Policy 171-178; De Koning 2009 Africanus 5-
17; Kepe 2008 Environmental Management 311-21; Thondhlana, Cundill and Kepe 2015 Society 
and Natural Resources 403-417; Thondlana, Shackleton, Blignaut 2015 Land Use Policy 121-129. 

153  See para 3.5.1.2 above. 

154  Section 39(3) of the NEM:PAA. See para 4.2.2.4 above. 

155  See ss 2(e) and 2(f) and s 17(h)-(k) of the NEM:PAA. See also Paterson and Glazewski 
“Protected Areas and Community Based Conservation” 321-362. 
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earmarked for incorporation in a protected area, NEM:PAA makes room for such 

communities to be management authorities, if suitable.156 The latter may also enter 

into co-management agreements,157 and enter into benefit-sharing agreements, use 

the biological resources in the protected areas, have access to and occupy the 

protected areas and participate in economic opportunities in the protected areas.158 

These mechanisms offer opportunities for CBNRM but are not mandatory, 

prejudicing such local communities.159 CBNRM is mandatory in the management plan 

of protected areas, where such initiatives are appropriate.160 In national parks, 

particularly, management authorities are required to enter into agreements with 

local communities residing within or adjacent to the protected area to promote the 

sustainable use of the biological resources,161 also creating a form of mandatory 

CBNRM. 

In addition to the above, a number of incentives in the form of tax deductions and 

exemptions exist for communal landowners to voluntarily enter into CBNRM 

initiatives on their land. For instance, the Local Government: Municipal Property 

Rates Act162 provides a tax exemption for undeveloped parts of protected areas or 

those areas in protected areas that are not used for commercial, business, 

agricultural or residential purposes.163 Tax rebates and reductions are also available 

for protected areas.164 Further, the Income Tax Act165 also provides for tax 

incentives for landowners who do not undertake development activities on their land 

for biodiversity conservation.166 Moreover, deductible donations are available for all 

                                        

 

156  Section 38 of the NEM:PAA. 
157  Section 42 of the NEM:PAA. 

158  Section 42(2) of the NEM:PAA. 

159  Paterson “Legal Framework for Protected Areas” 39; Paterson and Glazewski “Protected Areas 
and Community Based Conservation” 321-362. 

160  Section 41(2)(e) and (f) of the NEM:PAA. 
161  Section 50(1)(b) of the NEM:PAA. 

162 Local Government: Municipal Property Rates Act 6 of 2004 amended in 2014. 
163 Section 17(1)(e) of the Municipal Property Rates Act 6 of 2004. 

164 Section 8(2)(q) of the Municipal Property Rates Act 6 of 2004. 

165 58 of 1962. 
166 Sections 37C and 37D of the Income Tax Act 58 of 1962. 
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conservation and maintenance expenses required in the management plans of 

national parks.167 

4.3.1.3 Administrative sanctions for non-compliance 

There are no administrative sanctions for non-compliance with the above mandatory 

management tools, perhaps because these tools are largely determined by the 

agreements that are involved.168 

4.3.1.4 Criminal sanctions for wildlife crimes 

NEM:PAA provides for offences that relate to illegally accessing protected areas or 

the carrying out of various activities within a protected area without the necessary 

permission of the management authority.169 Other complementary offences are 

provided for in NEM:BA, such as those relating to poaching,170 canned hunting,171 

illegal trading of black and white rhinos, elephants, large predators and other 

threatened, listed or protected species.172 Together with these sanctions in NEM:BA, 

legislation such as the Animal Protection Act;173 the Animal Matters Amendment 

Act174 provide additional offences dealing with wildlife crimes.  

4.3.1.5 Agreements for biodiversity conservation 

There are a number of agreements for biodiversity conservation that are relevant for 

the governance of the GLTFCA. In NEM:PAA, the agreements to establish protected 

                                        

 

167 Sections 18A of the Income Tax Act 58 of 1962. See also, Department of Environmental Affairs 

Biodiversity Fiscal Incentives 11-17; SANBI 2018 http://biodiversityadvisor.sanbi.org/industry-
and-conservation/biodiversity-stewardship/tax-incentives/; Barendse et al 2016 South African 
Journal of Science 5-8; Brownlie et al  2017 Impact Assessment and Project Appraisal 248-256; 
Lapeyre and Laurans Innovating for Biodiversity Conservation 27; Paterson 2005 South African 
Law Journal 1-15; Paterson 2006 PER 92-96;  

168 See paras 4.3.1.1 and 4.3.1.2 read with para 3.5.2.1 above. 
169  Section 89(1) of the NEM:PAA read with reg 61 of the NEM:PAA Regulations for the Proper 

Administration of Special Nature Reserves, National Parks and World Heritage Sites (Protected 
Areas Regulations) GN R102 in GG 32472 of 3 August 2009. 

170  Regulation 26 GN R152 in GG 29657 of 23 February 2007. 
171  Regulation 24 GN R152 in GG 29657 of 23 February 2007. 

172  Regulation 24 GN R152 in GG 29657 of 23 February 2007. 

173  71 of 1962 
174  42 of 1993. 

http://biodiversityadvisor.sanbi.org/industry-and-conservation/biodiversity-stewardship/tax-incentives/
http://biodiversityadvisor.sanbi.org/industry-and-conservation/biodiversity-stewardship/tax-incentives/
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areas between landowners and government as well as the contingent co-

management agreements, are entered into voluntarily, although prescribed by this 

law.175 The same applies to the agreements for the sustainable use of biological 

resources in protected areas.176 In these agreements, communities also have the 

advantage of income benefit-sharing terms; access to the area; development of 

economic opportunities; and matters of financial and other support for 

administration of the park.177  

NEM:BA provides for biodiversity management agreements,178 which recognise 

landowners as custodians of the biodiversity on their land.179 The biodiversity 

management agreements are particularly imoportant as they may be concluded for 

the declaration of protected areas in terms of NEM:PAA, to form statutory 

conservation categories within the protected areas network.180 Short-term 

agreements may also be concluded for areas outside of protected areas.181 The 

South African National Biodiversity Institute (SANBI)182 adds two other forms of 

agreements, namely: the biodiversity agreement, governed by contract; and the 

biodiversity partnership areas governed by informal agreements.183 Both agreements 

are not binding on the property but the biodiversity partnerships are binding on the 

                                        

 

175  See para 4.3.1.1 and 4.4.1.2 above. See also Paterson “Contractual Tools for Implementing the 
CBD” 341-366.  

176  See para 4.4.1.2 above. 
177  Paragraph 4.3.1.2 above. 

178  Section 44 NEM:BA. These agreements may form part of the biodiversity management plans for 
ecosystems (Paragragh 1.4 GN 83 in GG 37302 of 7 February 2014). See also, DEA 2009 

https://www.cbd.int/doc/meetings/im/wscbteeb-mena-01/other/wscbteeb-mena-01-

biodiv&fiscal-incentives-en.pdf; SANBI Biodiversity Stewardship Guideline 4-6. 
179  For a detailed discussion of the biodiversity stewardship programme, see SANBI Biodiversity 

Stewardship Guideline 29. 
180  DEA 2009 https://www.cbd.int/doc/meetings/im/wscbteeb-mena-01/other/wscbteeb-mena-01-

biodiv&fiscal-incentives-en.pdf. See also, SANBI 2014 

http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-stewardship-
factsheept16dec2014.pdf. 

181  SANBI 2014 http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-
stewardship-factsheept16dec2014.pdf. 

182  SANBI is a statutory authority, similar to SANParks, created for the management of the nation’s 
biodiversity. SANBI 2014 

http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-stewardship-

factsheept16dec2014.pdf. 
183  See also, SANBI Biodiversity Stewardship Guideline 31-33. 

http://www.cbd.int/doc/meetings/im/wscbteeb-mena-01/other/wscbteeb-mena-01-biodiv&fiscal-incentives-en.pdf
http://www.cbd.int/doc/meetings/im/wscbteeb-mena-01/other/wscbteeb-mena-01-biodiv&fiscal-incentives-en.pdf
http://www.cbd.int/doc/meetings/im/wscbteeb-mena-01/other/wscbteeb-mena-01-biodiv&fiscal-incentives-en.pdf
http://www.cbd.int/doc/meetings/im/wscbteeb-mena-01/other/wscbteeb-mena-01-biodiv&fiscal-incentives-en.pdf
http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-stewardship-factsheept16dec2014.pdf
http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-stewardship-factsheept16dec2014.pdf
http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-stewardship-factsheept16dec2014.pdf
http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-stewardship-factsheept16dec2014.pdf
http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-stewardship-factsheept16dec2014.pdf
http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-stewardship-factsheept16dec2014.pdf
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landowner.184 One of the key advantages of these agreements is the reduced costs 

at which land is secured for biodiversity conservation as opposed to the purchasing 

of land.185 These agreements in NEM:BA are complemented by beneficiation 

agreements,186 which may be included in the protected area management 

agreements or can be standalone documents.187  

More importantly, these agreements are useful in securing the implementation of 

biodiversity management plans outside of the protected areas but in multiple-use 

landscapes in a manner that promotes continuity for the management of biodiversity 

in that region.188 Moreover, they are instrumental in the facilitation of community-

based natural resource management, although the issues around land management 

and beneficiation need to be clearly defined and implemented to garner continued 

support by local communities.189 This is important for fostering biodiversity 

conservation and ecosystem management outside of the GLTP but within the South 

African GLTFCA component.190  

More generally, NEMA, the framework legislation for environmental protection in 

South Africa through environmental management,191 provides for environmental 

management co-operation agreements for private entities and community 

involvement in environmental management.192 These agreements are concluded by 

and between the Minister, MEC or municipality and any person or community for the 

                                        

 

184  SANBI 2014 http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-
stewardship-factsheept16dec2014.pdf. 

185  SANBI 2014 http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-
stewardship-factsheept16dec2014.pdf. 

186  Paragraph 4.3.1.2 above. 

187  SANBI Biodiversity Stewardship Guideline 43. For the protected area management agreement 
see the discussion on protected area management agreements in para 4.3.3.1.1 above. 

188  SANBI Biodiversity Stewardship Guideline 29.  
189  SANBI 2014 http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-

stewardship-factsheept16dec2014.pdf. 
190  The author is currently unaware of any such agreements within the GLTFCA. 

191  NEM:PAA, NEM:BA and other sectoral environmental legislation fall under the framework of 

NEMA. 
192  Section 35 of the NEMA. 

http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-stewardship-factsheept16dec2014.pdf
http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-stewardship-factsheept16dec2014.pdf
http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-stewardship-factsheept16dec2014.pdf
http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-stewardship-factsheept16dec2014.pdf
http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-stewardship-factsheept16dec2014.pdf
http://www.sanbi.org/sites/default/files/documents/documents/biodiversity-stewardship-factsheept16dec2014.pdf
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purpose of promoting compliance with the principles in this Act.193 It may therefore 

contain an undertaking by the person, usually a private juristic entity, or community 

to improve on the standards in the Act for the protection of a specific 

environment.194 For the GLTFCA, these agreements encourage voluntary compliance 

by tourism developers and perhaps in the case of communities, those communities 

engaged in tourism businesses such as community owned tourism enterprises, which 

may serve to promote biodiversity conservation in the South African GLTFCA 

component.195  

4.3.1.6 Enforcement of rights to natural resources, including land; complementary 

procedural rights and civil remedies 

From a constitutional perspective, the Constitution of the Republic of South Africa, 

1996 provides for an environmental right, which, inter alia, calls for legislative and 

other measures for the “use of natural resources while promoting justifiable 

economic and social development.”196 This creates a basis for ensuring that the 

rights of access to and use of natural resources are provided for in the relevant 

legislation. To this end, NEMA entrenches the principle of equitable access to 

environmental resources and benefits.197  

More specifically, NEM:PAA provides access to and use of biological resources in 

national parks by local communities, subject to prior agreements with the 

management authorities to ensure that it is done in a sustainable manner.198 

NEM:PAA places restrictions on the use of these resources, where such use affects 

the survival of any species or significantly disrupt the integrity of the ecological 

                                        

 

193  Section 35(1) of the NEMA. 
194  Section 35(3) of the NEMA. 

195  For a discussion of some of the critics, see for instance, Du Plessis and Du Plessis “Striking the 
sustainability balance in South Africa” 441. 

196  Section 24 of the Constitution of the Republic of South Africa, 1996. 

197  Section 2(4)(d) of the NEMA. 
198  Section 50(1)(b) of the NEM:PAA. 



182 
 

systems of the national park.199 Also important, charges are required for the access 

and use of national parks, commercial and community activities as well as for other 

activities that are detrimental to the environment.200 These charges are mandatory 

and attract penalties for non-compliance.201 Additional restrictions exist for the 

access to and use of these resources in terms of specific regulations.202 Moreover, 

NEM:PAA prohibits developments, construction or farming in national parks, placing 

limitations on the use of land belonging to the local communities that reside within 

these areas.203 

The issue of land rights in protected areas, especially where local communities are 

concerned, is twofold. The first relates to claims of ownership of land rights within 

protected areas, while the second relates to communal land. The latter is discussed 

in detail below.204 The former is dealt with in terms of the Restitution of Land Act.205 

This Act enables local communities to claim for restitution for unlawfully 

dispossessed land rights resulting from past racially discriminatory laws or practices 

from 1913 onwards.206 However, the restitution of these land rights falling within 

protected areas is guided by the conservation principles provided for in a 

Memorandum of Understanding of 2007 between the then Minister of Agriculture 

and Land Affairs and the Minister of Environmental Affairs and Tourism.207 One such 

principle precludes physical occupation by the local communities, notwithstanding 

contexts in which such occupation may be a viable and desirable alternative.208 

Closely related is the principle that award access rights but prohibits alienation of the 

                                        

 

199  Section 50(2) of the NEM:PAA. See more generally the courts approach to use and access of 

natural resources in Gongqose & others v Minister of Agriculture, Forestry & Fisheries and 
others; Gongqose & others v State & others (1340/16 & 287/17) [2018] ZASCA 87. This case 

dealt with a customary right tof access to and use of marine resources.  

200  Sections 50 and 52 read with ss 45, 46, 48 and 49 of the NEM:PAA. 
201  See para 4.3.3.1.4 above. 

202  Section 49 read with s 86 of the NEM:PAA. 
203  Section 50(5) of the NEM:PAA. 

204  See para 4.3.2.7 below in the context of human rights protections from TDIDR. 
205  22 of 1994. 

206  Section 2 of the Restitution of Land Rights Act 22 of 1994. 

207  Memorandum of Agreement 8-10. See also, De Koning et al 2009 Africanus 66-79. 
208  Paterson 2009 SAJELP 103. 
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restored land.209 Another key principle also precludes management of the portion of 

land, by the claimant community, by allocating management to existing 

authorities.210 To this end, local communities may only participate with the existing 

authorities as co-managers.211 These issues create challenges for the involvement of 

local communities in biodiversity conservation as well as for their local control in 

tourism development in the South African GLTFCA component. The latter is dealt 

with in more detail under the tools for the improvement of livelihoods. 

4.3.2 Tools for improvement of livelihoods – alleviation of poverty in TFCAs 

This segment considers the tools for the improvement of livelihoods and the 

alleviation of poverty in TFCAs, and the GLTFCA in particular.212 These include 

mandatory poverty reduction programmes or strategies, provincial legislation and 

municipal by-laws for the provision of basic services, mandatory minimum standards, 

incentives, agreements and rights for the provision of basic services, voluntary or 

agreement-based tourism certification standards, social licenses to operate, tools for 

voluntary TDIDR, and HRIAs for tourism development projects.213 It is important to 

establish whether there are laws that are applicable to the South African GLTFCA 

component that provide for each of these tools. 

4.3.2.1 Mandatory poverty reduction programmes or strategies 

The Constitution of the Republic of South Africa, 1996 provides the constitutional 

basis for poverty reduction programmes and strategies through its entrenchment of 

human rights, such as the rights to equality,214 dignity,215 the environment,216 

                                        

 

209  Memorandum of Agreement 8-10. See also, De Koning et al 2009 Africanus 66-79; Paterson 
2009 SAJELP 103. 

210  Memorandum of Agreement 8-10; Paterson 2009 SAJELP 103. 
211  Memorandum of Agreement 8-10; Paterson 2009 SAJELP 103. 

212  See para 3.7.2.2 above. 
213  See para 3.7.2.2 above. 

214  Section 9 of the Constitution of the Republic of South Africa, 1996. 

215  Section 10 of the Constitution of the Republic of South Africa, 1996. 
216  Section 24 of the Constitution of the Republic of South Africa, 1996. 
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property,217 housing,218 health care, water and social security.219 Moreover, the 

Constitution also mandates all three tiers of government to address poverty. At the 

national level, the government is responsible for making laws and policies on the 

alleviation of poverty.220 At provincial level, the government has the power to 

approve provincial laws and the provincial budget, which includes tackling 

poverty.221 However, the majority of the work is done at local level, where local 

government, which is closest to the people, is mandated to address poverty and 

under-development.222  

Within this institutional framework, a number of poverty reduction 

programmes/strategies are in place in post-apartheid South Africa. Currently, the 

National Development Plan (NDP)-2030 of 2013 is the principal instrument on the 

country’s long-term socio-economic development roadmap.223 The NDP is regarded 

as a policy blueprint for eliminating poverty and reducing inequality in South Africa 

by 2030. It targets to reduce the number of people living in households with a 

monthly income of below R419 per person from 39% to zero by 2030.224 

Additionally, there are other programmes/strategies, predating the NDP, which focus 

on, inter alia, promoting higher economic growth in order to create economic 

                                        

 

217  Section 25 of the Constitution of the Republic of South Africa, 1996. 
218  Section 26 of the Constitution of the Republic of South Africa, 1996. 

219  Section 27 of the Constitution of the Republic of South Africa, 1996. 
220  Section 85 of the Constitution of the Republic of South Africa, 1996. 

221  See also para 4.3.2.2 below.  

222  See s 152(1) and (2) of the Constitution of the Republic of South Africa, 1996. See also, para 
4.3.2.2 below. 

223  The earlier instruments include the Reconstruction and Development Programme (RDP) (1994), 
the primary socio-economic programme in post-apartheid South Africa aimed at redressing the 

inherited gross inequalities of apartheid, socially, economically and spatially through 

reconstruction and development. The RDP’s major policy programmes are outlined in the White 
Paper on the Reconstruction and Development Programme (1995). The demerits of the RDP led 

to the Growth, Employment and Redistribution (GEAR) Strategy (1996), focusing on stimulating 
faster economic growth to provide resources to meet social investment needs. GEAR was 

replaced by the Accelerated and Shared Growth Initiative for South Africa (ASGISA) (2005), 
which aimed to reduce poverty by 2010, reducing unemployment first by 2014 and 2022, 

respectively. ASGISA was replaced in 2010 by the New Growth Plan, which recognised that 

structural unemployment, poverty and inequality remain extremely high.  
224  National Development Plan 63. See also para 4.3.2.3 below. 
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opportunities including jobs to alleviate poverty,225 SMME development,226 special 

pro-employment programmes,227 access to basic services,228 rural development229 

and social assistance.230 The land reform programme is also part of the country’s 

poverty reduction strategies as an intervention, which transfers assets into the 

hands of poor households.231 All of these poverty reduction programmes and 

strategies are highly commendable, however, the prevalence of poverty in the 

country is still high,232 with Limpopo ranking amongst the poorest provinces.233 

4.3.2.2 Provincial legislation and municipal by-laws for basic services 

In terms of the Constitution of the Republic of South Africa, 1996 provincial 

government is responsible for providing, among others, education, health services, 

human settlements, rural development and welfare services.234 Provinces also have 

exclusive competency over, inter alia, provincial roads.235 This places an obligation 

upon all provinces to enact legislation for the provision of these services. At local 

government level, the Constitution mandates state actors to, inter alia, ensure the 

                                        

 

225  Spearheaded by GEAR and subsequent strategies. 
226  Provided for in the National Small Business Development Act 102 of 1996. See also the 

Department of Trade and Industry (DTI) 1995 White Paper titled “A National Strategy for the 
Development of Small Business in South Africa.  

227  See for instance, the Public Works Programmes, particularly the Community-Based Public Works 

Programmes in rural areas. At provincial level, Limpopo adopted the Gundo Lashu Programme in 
2001 for the upgrading of district roads. 

228  See para 4.3.2.3 below. 
229  See for instance, the Integrated Sustainable Rural Development Programme (2001), designed as 

a campaign against rural poverty and underdevelopment. 
230  See the Social Assistance Act 13 of 2004 for the categories of eligibility to social grants, which 

includes, among others, the aged, disabled, foster care and children. 

231  In the context of land rights and land reform see also para 4.3.2.6 above. For a discussion of 
land reform as a poverty reduction strategy, see also, May Poverty Eradication 2, 9; Mbuli 

Poverty Reduction Strategies in South Africa 132-169; Sithole Government intervention to 
alleviate poverty 38. 

232  Mbuli Poverty Reduction Strategies in South Africa 169; May Poverty Eradication 9; Sithole 

Government intervention to alleviate poverty 38. See also, Satumba, Bayat and Mohamed 2017 
Journal of Economics 33-49. 

233  Sithole Government intervention to alleviate poverty 38; Satumba, Bayat and Mohamed 2017 
Journal of Economics 47-49. Specific to the poverty related issues in the Limpopo Province, see 

for instance, Ramaipadi Implementation of Welfare Support 30-46. 
234  Section 104(1)(b) read with Schedule 4A of the Constitution of the Republic of South Africa, 

1996. 

235  Section 104(1)(b) read with Schedule 5A of the Constitution of the Republic of South Africa, 
1996. 
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provision of services to communities in a sustainable manner,236 by structuring and 

managing its administration, budgeting and planning processes to give priority to the 

basic needs of the community.237 To this end, local government is responsible for, 

among others, childcare facilities, electricity, municipal health services, water and 

sanitation services.238 Furthermore, local government has concurrent competence 

with provincial government over, inter alia, municipal roads, refuse removal, refuse 

dumps and solid waste disposal.239 For this reason, municipalities should enact by-

laws for the delivery of these basic services.240  

4.3.2.3 Mandatory minimum standards, incentives, agreements and rights for the 

provision of basic services  

Over and above the constitutional mandates of the three tiers of government as well 

as provincial legislation and municipal by-laws,241 a number of laws also provide for 

mandatory provisions for the provision of basic services. For instance, the 

                                        

 

236  Section 152(1)(b) of the Constitution of the Republic of South Africa, 1996. 

237  Section 153(a) of the Constitution of the Republic of South Africa, 1996. 
238  Section 155(6) and (7) read with Schedule 4B of the Constitution of the Republic of South Africa, 

1996. For the approach of the courts with respect to the functions of local municipalities, see for 
instance, City of Johannesburg Metropolitan Municipality v Blue Moonlight Properties 39 (Pty) Ltd 

2012 2 BCLR 150 (CC) paras 21-29; Merafong City Council Local Municipality v AngloGold Ashanti 
Ltd 2016 ZACC 35 at paras 84, 86-87 and Mazibuko v City of Johannesburg 2010 3 BCLR 239 
(CC) on the mandate to provide water and sanitation services; Joseph v City of Johannesburg 

2010 4 SA 55 (CC) para 34 on the provision of electricity by local government.  For a detailed 
discussion on the functions of local government, see for instance, Du Plessis 2015 PER/PELJ 
1853-1857; Du Plessis and Nel “An introduction” 24-25; De Visser Developmental Local 
Government: A Case Study 87; Fuo 2015 Commonwealth Journal of Local Governance 20-26; 
Fuo 2017 De Jure 324-345; Madumo 2015 Administratio Publica 153-166.  

239  Section 155(6)(a) and (7) read with Schedule 5B of the Constitution of the Republic of South 
Africa, 1996. For a detailed discussion of waste management by local government, see for 

instance, Du Plessis 2015 PER/PELJ 1853-1857; Fakoya 2014 Journal of Human Ecology 120; 
Godfrey 2008 Waste Management 1663-1665; Naidoo An analysis of municipal solid waste 
management 145-173. 

240  Section 156 read with Schedule 4B and 5B of the Constitution of the Republic of South Africa, 
1996; s 12 Local Government: Municipal Systems Act. The approach of the courts in this regard 

has been to defend the constitutional law-making powers of local municipalities, see for instance, 
the decisions in Fedsure Life Assurance Ltd v Greater Johannesburg Transitional Metropolitan 
Council 1998 12 BCLR 1458 paras 34-38; City of Cape Town v Robertson 2005 2 SA 323 (CC) 
paras 54-60. For a detailed discussion, see for instance, Fuo 2017 De Jure 324-345; Fuo Local 
Government’s Role 78-177; Nel, Du Plessis and Du Plessis “Instrumentation for Local 

Environmental Governance” 91-00.  
241  See para 4.3.2.2 above. 
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Constitution empowers local government with the provision of services, including 

public transport, water, health and education facilities,242 while in the context of 

land, the Local Government: Municipal Systems Act243 and Spatial Planning and Land 

Use Management Act,244 apply. The Local Government: Municipal Demarcation 

Act,245 prescribes the demarcation of municipal boundaries taking into consideration 

the services being provided to affected communities.246 The Local Government: 

Municipal Systems Act makes it mandatory for the municipal council to have 

municipal systems in place in order to meet, among others, its mandate to provide 

for basic services.247 Accordingly, local municipalities undertake their mandate for 

the provision of basic services through systems such as the Integrated Development 

Plans (IDPs), established in terms of the Local Government: Municipal Systems 

Act.248 The latter prescribes how IDPs should ensure an integrated approach to the 

provision of basic services by municipalities.249 The effectiveness of these systems is 

also dependent upon mandatory municipal structures as provided for in the Local 

Government: Municipal Structures Act.250 The latter sets out the structures that must 

be in place for the effective delivery of service. Another important tool is provided 

for in the Local Government: Municipal Finance Management Act,251 specifying the 

allocation of financial resources in municipalities in line with identified priorities, 

which includes basic services.252 

                                        

 

242 See para 4.3.2.3 above. 
243  32 of 2000. Other relevant legislation include, inter alia, the Local Government: Municipal 

Demarcation Board Act 27 of 1998, the Local Government: Municipal Structures Act and the 
Local Government: Municipal Finance Management Act 56 of 2003. 

244  16 of 2013. 

245  27 of 1998. 
246  Section 24 of the Local Government: Municipal Demarcation Board Act. 
247  Sections 23 and 25 of the Local Government: Municipal Systems Act. See also, para 4.3.2.2 

above on the IDPs. 
248  See for instance, Du Plessis 2010 Stellenbosch Law Review 265-297; Fuo 2013 PER/PELJ 227-

248; Harrison “The Origins and Outcomes” 321-337; Nel, Du Plessis and Du Plessis 
“Instrumentation for Local Environmental Governance” 91-00; Goss and Coetzee 2007 Town and 
Regional Planning 46-59. 

249  Section 25 of the Local Government: Municipal Systems Act. 
250  117 of 1998. 

251  56 of 2003. 
252  See for instance, s 21 of the Local Government: Municipal Finance Management Act. 
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With respect to incentives to the private sector for the provision of basic services, a 

few legislative provisions exist. The Taxation Laws Amendment Act,253 in particular, 

provides for tax incentives for corporate donations to public benefit organisations 

working in the areas of education, HIV/AIDS and assistance to vulnerable children 

and the elderly.254 Another class of incentives in the form of scores for the award of 

government contracts is provided for in the Broad-Based Black Economic 

Empowerment (B-BBEE) Act255 and the Preferential Procurement Policy Framework 

Act,256 for companies that spend on community development.257 For the tourism 

sector, however, the least scores are allocated to the broader goal of socio-economic 

development, which may or may not necessarily include the provision of basic 

services.258 

Further, agreements for the provision of basic services also exist and are principally 

provided for in the Public Finance Management Act,259 and may take the form of 

PPPs.260 At the local level, the Municipal Public Private Partnership Regulations261 of 

the Local Government: Municipal Finance Management Act enable municipalities to 

enter into PPPs with private entities for service delivery.262 While this provides room 

for PPPs for the provision of basic services, the nature of the tourism industry 

involves PPPs in the use of state property for commercial purposes of the private 

parties,263 rather than for the performance of public institutions’ functions. 

Nevertheless, as voluntary agreements, there is room for these PPPs to include 

                                        

 

253  43 of 2014. 
254  Section 18A of the Taxation Laws Amendment Act. 
255 53 of 2003 amended in 2018. 

256  24 of 2013. 
257  See s 9 of the B-BBEE Act. 
258  See the Code of Good Practice on Broad-Based Black Economic Empowerment: Amended 

Tourism Sector Code GN 1149 in GG 39430 of 20 November 2015. 

259  1 of 1999. 
260  PPPs are discussed in detail in para 4.3.3.3 below. 

261 GN R309 in GG 27431 of 1 April 2015. 

262 GN R309 in GG 27431 of 1 April 2015. 
263  See para 4.3.3.3 below. 
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clauses on the provision of basic services.264 The danger is in the absence of express 

legislative provisions, in this regard, with the effect that the private sector is not 

under obligation to provide basic services.  

As regards rights to basic services, the Constitution provides for the rights to, inter 

alia, housing,265 health care,266 water267 and social security.268 It places an obligation 

on the state to “take reasonable legislative and other measures, within its available 

resources, to achieve the progressive realisation of these rights.”269 In this respect, 

the state is under an obligation to enable and assist communities to gain access to 

these rights as well as to empower private individuals and organisations to provide 

                                        

 

264  Van der Berg 2015 PER/PELJ 1005-1008; Rogerson 2016 Tourism 419-430. See more generally, 
Fombad 2014 African Journal of Business Ethics 1-33; Haarhoff Public Private Partnerships 37-

48; Minnie Critical Success Factors 16, 58; Ruiters and Matji 2016 Water SA 291-298. 

265  Section 26 of the Constitution of the Republic of South Africa, 1996. A number of legislative and 
policy documents give effect to s 26, including, among others, the Housing Act, 1997, which sets 

principles of housing development and division of responsibility among different levels of 
government in the provision of housing. There is also the Interim Protection of Informal Land 
Rights 31 of 1996, the Extension of Security of Tenure Act 62 of 1997 and the Prevention of 
Illegal Eviction from, and Unlawful Occupation Act 19 of 1998. For a detailed discussion on this 
right in judicial precedents, see for instance, City of Johannesburg Metropolitan Municipality v 

Blue Moonlight Properties39 (Pty) Ltd & Another CCT 37/11[2011]; Government of the Republic 
of South Africa v Grootboom 2001 SA 46 (CC); President of the Republic of South Africa v 

Modderklip Boedery (Pty) Ltd 2005 8 BCLR 786 (CC); Residents of Joe Slovo Community v 

Ithubelisha Home 2009 9 BCLR 847; Soobramoney v Minister of Health KwaZulu Natal 1997 12 
BCLR 1696 (CC) para 11. See also De Vos 2001 South African Journal of Human Rights 258-276; 

Dugard et al The right to housing 33-35; Gay 2004 Law, Democracy & Development; Manomano 
and Tanga 2018 Social Work 19-28; McLean Constitutional Deference, Courts 132-147; South 

African Human Rights Commission The Right to Adequate Housing 1-7; Van Wyk 2011 PER/PELJ 
50-85.  

266  Section 27 of the Constitution of the Republic of South Africa, 1996. The right to health is further 

provided for in legislation such as the National Health Act 61 of 2003. See also, Soobramoney 
Minister of Health KwaZulu Natal 1997 12 BCLR 1696 (CC); Minister of Health v Treatment Action 
Campaign 2002 5 SA 721 (CC) para 67. For a discussion, see for instance, McLean Constitutional 
Deference, Courts 121-129; Moyo “Realising the right to health” 375-456. 

267  Section 27 of the Constitution of the Republic of South Africa, 1996. The right to water is further 

provided for in legislation such as the Water Service Act 107 of 1997. This Act provides for 
access to water and sanitation services. For a detailed discussion on the provision of the right to 

water and sanitation in South Africa, see for instance, Choma and Ramphabana 2015 Journal of 
Governance and Regulation 735-739; De Visser and Mettler 2003 Law, Democracy and 
Development 27-53; Dugard “The right to sanitation” 263-316; Dugard “The right to water” 317-
374; Muller 2014 Aquatic Procedia 35-41. 

268  Section 27 of the Constitution of the Republic of South Africa, 1996. For further details on the 

latter legislation, see para 4.3.2.4 below. 
269  Section 27(2) of the Constitution of the Republic of South Africa, 1996. 
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housing.270 However, there are limitations on accessing these rights,271 with the 

effect that in attempting to use litigation as a tool to gain access to these rights, 

communities, for instance, may not receive direct individual relief but may benefit 

from a positive order handed down by the courts.272 In other words, they may not 

be able to claim access to these rights immediately upon demand.273 Consequently, 

access to basic services such as water, sanitation, electricity, refuse removal, roads 

and rural housing in rural areas, especially in the Limpopo Province, is still minimal 

when compared to urban areas.274 Given the situation of rural communities in 

accessing basic services in the Limpopo Province, it may be important to enhance 

the use of voluntary or agreement-based tourism certification standards. 

4.3.2.4 Voluntary or agreement-based tourism certification standards 

The Tourism Act275 refers to the National Minimum Standard for Responsible Tourism 

(SANS 1162) of 2011,276 which harmonises the different sets of criteria for certifying 

                                        

 

270  Liebenberg “Interpretation of socio-economic rights” 33-2. See also, Government of the Republic 
of South Africa v Grootboom 2001 SA 46 (CC) para 35. 

271  For a detailed discussion of the judicial precedents on the limitations on socio-economic rights in 

South Africa, see for instance, Beja v Premier of the Western Cape 2011 3 All SA 401 (WCC); 

Government of the Republic of South Africa v Grootboom 2001 SA 46 (CC) para 45; Mazibuko v 
City of Johannesburg 2010 4 SA 1 (CC); Minister of Health v New Clicks South Africa (Pty) Ltd 
2006 8 BCLR 872 (CC) para 705; Nokotyana v Ekhurhuleni Municipality 2010 4 BCLR 312 (CC); 
President of the Republic of South Africa v Modderklip Boerdery (Pty) Ltd 2005 8 CBLR 786 (CC) 

para 49. Soobramoney v Minister of Health KwaZulu Natal 1997 12 BCLR 1696 (CC) para 8. See 
also, Bilchitz 2014 ICON 71-739; Chenwi 2013 De Jure 742-769; Govindjee 2013 National Law 
School of India Review 62-80; Khoza Socio-economic rights 35-42; Liebenberg “Interpretation of 

socio-economic rights” 33-54-33-56; McLean Constitutional Deference, Courts 96-103; Muller 
2014 Aquatic Procedia 35-41. 

272  Liebenberg “Interpretation of socio-economic rights” 33-54; Liebenberg 2002 Law, Democracy 
and Development 159. These implications are determined by the courts approach towards the 

“progressive realisation” of these rights and whether this implies providing a minimum core 

obligation, that is, a basic level of services or a right to review the reasonableness of 
government’s social programmes for the provision of these services. See also, Bilchitz 2014 ICON 
71-739; Chenwi 2013 De Jure 742-769; Khoza Socio-economic rights 35-42. 

273  Government of the Republic of South Africa v Grootboom 2001 1 SA 46 (CC) para 95. 

274  Maake An Analysis on Integrated Development Planning 107-185; Muller 2014 Aquatic Procedia 
35-41. 

275  Section 7(1) of the Tourism Act. 
276 The standards are usually voluntary in nature, however, when they are provided for in legislation 

they become legal tools. 
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the sustainability of tourism businesses in South Africa.277 This instrument 

incorporates the key elements of responsible tourism provided for in the Act, in 

accordance with the National Responsible Tourism Development Guidelines for South 

Africa of 2002 and the Responsible Tourism Manual for South Africa. The latter is a 

step towards the fulfilment of the more detailed White Paper on the Development 

and Promotion of Tourism of 1996 with respect to sustainable and responsible 

tourism and the implementation thereof. Effectively, these standards, if adopted by 

all tourism businesses in the South African GLTFCA component, reduce the negative 

environmental and social impacts of tourism and ensure that the tourism industry is 

held accountable to local communities.278 These standards may be more realistic 

where social licenses to operate exist. 

4.3.2.5 Social licenses to operate 

Within the context of tourism development in general, and in TFCAs particularly, 

there is currently no law that specifically provides for social licenses for tourism 

developers and businesses to operate on land belonging to the local communities or 

on land that local communities have rights over.279 It is therefore left to progressive, 

well-meaning tourism developers or businesses to enter into agreements with local 

communities to contribute to the long-term well-being of local communities 

especially where the use of land and/or TDIDR is concerned.280 This is considered 

further below. 

                                        

 

277  Section 7 of the Tourism Act. 
278  See para 3.5.2.3 above. 

279  Much of the measures taken to incorporate social licenses in South Africa is in the context of the 
mining industry. See in this regard, Cronje and Chenga 2009 Journal of Development Southern 
Africa 413-427; Thulo A Social License to Operate 57-72. More generally, see also Kloppers and 

Du Plessis 2008 Journal of Energy & Natural Resources Law 91-119. 
280  In the context of TDIDR, see para 4.3.2.6 below. 
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4.3.2.6 Mandatory tools, incentives, agreement-based standards, agreements, 

human rights protections and civil remedies for voluntary TDIDR 

This section considers the combination of tools for voluntary TDIDR. There are no 

specific mandatory tools for voluntary TDIDR, save for the legal mechanisms in 

various laws for the protection of individuals and communities from involuntary 

resettlement. Within the TFCA setting, this would especially relate to communities on 

communal land. Communal land in South Africa is held in trust by the State on 

behalf of the local communities that use and occupy it.281 Thus, communities possess 

informal rights to land, such as, the rights to use, occupy or access the land in terms 

of customary laws and practices.282 Customary land rights do not constitute property 

rights for the members.283 This is a result of the historical development of the 

property rights and land ownership regime created during the colonial and apartheid 

era, which disregarded the communal property regime of black Africans.284  

However, the Constitution provides individuals and communities with the right to 

security of land tenure or comparable redress.285 This is further provided for in 

additional legislative tools. For instance, the Interim Protection of Informal Land 

Rights Act 31 of 1996 protects the local communities’ informal rights to land so that 

they cannot be unlawfully dispossessed.286 Other relevant pieces of legislation aimed 

                                        

 

281  There has been much that has been discussed on communal land rights, however, see for 
instance, Cousins “Contextualising the controversies” 3-31; Du Plessis 2011 PER 45; Hull and 

Whittal 2018 South African Journal of Geomatics 108-113; Kloppers and Pienaar 2014 PER/PELJ 
677-700; Mostert 2010 Journal of African Law 298-312; Pienaar 2012 PER/PELJ 153-178; Pienaar 
and Du Plessis 2010 Fundamina: A Journal of Legal History 73-114; Van der Schyff “South 

African natural resources, property rights” 323-340. 
282  Centre for Law and Society 2013 

  http://www.lrg.uct.ac.za/usr/lrg/downloads/CLS_CommunalLAnd_Factsheet_Sept2013.pdf. For a 

detailed discussion of the historical development of communal land rights in South Africa, see for 
instance, Johnson Communal Land and Tenure Security 28. See more generally, Du Plessis 2011 

PER 45-69; Van der Schyff “South African natural resources, property rights” 323-340. 
283  Claassens 2014 http://wiser.wits.ac.za/system/files/documents/Claassens2014.pdf. 

284  Du Plessis 2011 PER 45-46; Du Plessis, Pienaar and Olivier 1990 SAPL 266-276. 
285  Section 25(6) and (9) of the Constitution of the Republic of South Africa 1996. 

286  Sections 2 and 3 of the Interim Protection of Informal Land Rights Act. For the latest position of 

the courts with respect to the rights in this Act see for instance Maledu v Itereleng Bakgatla 
Minerals Resources (Pty) Limited (CCT 265/17) [2018] ZACC 41 where it was held that informal 

http://www.lrg.uct.ac.za/usr/lrg/downloads/CLS_CommunalLAnd_Factsheet_Sept2013.pdf
http://wiser.wits.ac.za/system/files/documents/Claassens2014.pdf
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at protecting these informal land rights include the Extension of Security of Tenure 

Act;287 the Upgrading of Land Tenure Act288 and the Communal Property Association 

Act.289 The latter enables communities on communal land to create communal 

property associations to jointly acquire, hold and manage property under a written 

constitution.290 In effect, the current regime protects local communities, at least, 

from involuntary TDIDR.291 Additionally, in the event of involuntary TDIDR, the 

Restitution of Land Rights Act,292 though applicable to past discriminatory practices 

dating back to 1913, may be a tool for local communities to claim for restitution for 

                                                                                                                           

 

right holders cannot be deprived of their rights without their consent and that therefore that they 
must consulted prior to any deprivation.  

287  Section 1 of the Extension of Security of Tenure Act 62 of 1997. For detailed discussion of this 
piece of legislation by the courts, see for instance, Conradie v Hanekom; President of Republic of 
South Africa, Minister of Agriculture and Land Affairs v Modderklip Boerdery (Pty) Ltd; 

Government of the Republic of South Africa v Grootboom and Others. For criticisms of this Act, 
see for instance, Dhliwayo A Constitutional Analysis of Access Rights 123-146; Keightley 1999 

South African Journal on Human Rights 277-307; Van der Walt 2002 South African Journal on 
Human Rights 372-420; Van Wyk 2011 PER/PELJ 50-83.  

288  Section 1 of the Upgrading of Land Tenure Act 112 of 1991. 
289  Section 1 of the Communal Property Association Act 28 of 1996. For an interpretation of this Act 

by the courts, see for instance, Pliane and Another v Pilane and Another [2013] ZACC 25, 2013 4 

BCLR 431 (CC); Bakgatla-Ba-Kgafela Communal Property Association v Bakgatla-Ba-Kgafela 
Tribunal Authority and Others [2015] ZACC 25, 2015 6 SA 32 (CC) For critical discussion of this 

Act, see for instance, Erlank 2014 PER/PELJ 614-634; Everingham and Jannecke 2006 Journal of 
Southern African Studies 545-562; Luwaya 2015 New Agenda: South African Journal of Social 
and Economic Policy 21-24; Nonyana 2005 Butterworths Property Law Digest 1-5; O’Reagen 

2016 Constitutional Court Review 105-126; Paterson Bridging the Gap 180-189; Pienaar 
“Communal property arrangements” 322-328; Pienaar 2007 Journal of Contemporary Roman 
Dutch Law 556-570.  

290  See ss 2; 3 and 6 of the Communal Property Association Act 28 of 1996. 

291  Currently, the Draft Communal Land Tenure Bill of 2017 is aimed at, inter alia, transferring the 
ownership of communal land from the government to communities; converting land rights on 

communal land to ownership; and transferring ownership of land acquired by the State to local 

communities to enable access to land on an equitable basis. 
292  Section 2 of the Restitution of Land Rights Act 22 of 1994. 
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unlawfully dispossessed land.293 Here too, the claims may also be subject to 

principles such as those that preclude physical occupation.294  

Notwithstanding these mandatory tools, the major setback especially within the 

tourism development context is that the current restitution regime is only applicable 

to claims from the state and not from private individuals.295 Therefore, it is difficult 

to say whether any incentives may exist for tourism businesses and developers, 

especially in TDIDR, to ensure that it is undertaken voluntarily. On the other hand, 

adopting human rights-based tools to TDIDR invokes the constitutional rights to, 

inter alia, property, as mentioned earlier,296 and the right to the environment.297 The 

latter includes the right to a healthy environment and well-being, which covers a 

broad spectrum of all that relates to the enjoyment of a sustainable life.298 This 

invokes the application of other rights such as, the right to life, right to dignity, right 

to privacy, right to property, and right to health care, food, water and social security 

to the extent to which they may be applicable to the natural and cultural 

                                        

 

293  See for instance, Akinola 2018 Journal of Africa Review 1-16; Belinkie 2015 Cornell International 
Law Journal 230-234; Naidoo Restitution of land rights 5-7; Pienaar 2011 PER 32-38; Pienaar 

Land Reform 52-140; Ocheje 2007 Journal of African Law 173-214; Ramutsindela, Davis and 
Sinthumule 2016  

https://www.parliamwnet.gov.za/storage/app/media/Pages/2017/october/High_Level_Panel/Com

missioned_Report_land/Commissioned_Report_on_Land_Restitution_Ramutsindela_et_al.pdf.  
294  See para 4.3.1.6 above. See also, the decision in Dhlomo-Dhlomo Community v Minister of 

Agriculture and Land Affairs and Others (LCC 175/10) [2012] ZALCC 15 para 34, 36 where it was 
held that financial limitations could not form a basis for the physical restoration of land; Gonqoae 
& others v Minister of Agriculture, Forestry and Fisheries and others; Gongqose & others v State 
& others (1340/16 & 287/17) [2018] 87 (01 June 2018) the communities were given the right of 

access and use of marine resources. For a detailed discussion, see for instance, Mapoma The 
Effect of Land Restitution 25-33; Paterson 2010 South African Journal of Environmental Law and 
Policy 97-124; Paterson 2010 South African Law Journal 490-514; Paterson Legal Framework for 
Protected Areas 27; Pienaar 2008 Electronic Journal of Comparative Law 1-17; Pienaar, Du 
Plessis and Olivier 2013 South African Public Law 197-210; Pienaar Land Reform 52-140; Walker 

2008 South African Review of Sociology 232-244. 

295  Naidoo Restitution of land rights 5-7. 
296  Section 25 of the Constitution of the Republic of South Africa, 1996. 

297  Section 4 of the Constitution of the Republic of South Africa, 1996. 
298  See the discussion by Du Plessis & Du Plessis 2011 “Striking the sustainability balance in South 

Africa” 428-429; Du Plessis 2008 SAJELP 65-68; Kidd Environmental Law 22-23; Currie & De 
Waal 2005 Bill of Rights Handbook 526; Glazewski and Du Toit (eds) 2013 Environmental Law in 
South Africa 85; and Devenish 1999 A Commentary on the South African Bill of Rights 334-335, 

on the notion on “well-being” in section 24 of the Constitution of the Republic of South Africa, 
1996.  

https://www.parliamwnet.gov.za/storage/app/media/Pages/2017/october/High_Level_Panel/Commissioned_Report_land/Commissioned_Report_on_Land_Restitution_Ramutsindela_et_al.pdf
https://www.parliamwnet.gov.za/storage/app/media/Pages/2017/october/High_Level_Panel/Commissioned_Report_land/Commissioned_Report_on_Land_Restitution_Ramutsindela_et_al.pdf
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environment.299 These rights may also be invoked in instances of TDIDR for affected 

local communities.300 This approach is supported by the courts, for instance, in the 

Residents of Joe Slovo Community v Thubelisha Home.301 In this case, the 

Constitutional Court ruled that the State was obliged to provide temporary shelter 

for people who have been evicted or face imminent eviction and were unable to find 

shelter, as the absolute priority must be the principle of upholding human dignity.302 

Though applicable to instances of eviction for illegal occupation, the principle may as 

well be extended to legitimate claims against resettlement in TDIDR within the TFCA 

context. Invoking these rights may be more effective where HRIAs are incorporated 

into corporate governance. 

4.3.2.7 HRIAs for tourism development projects 

Currently, HRIAs are not expressly provided for in any law in South Africa. 

Therefore, tourism businesses are free to comply with the international standards on 

HRIAs.303 At a minimum, however, the Companies Act304 requires companies to 

comply with the Bill of Rights as provided for in the Constitution.305 With the duties of 

directors to act in the best interests of the company, this Act imposes a duty on 

companies and their directors to respect human rights.306 Therefore, the Bill of Rights 

                                        

 

299  SAHRC “Chapter Nine Environmental Rights” 323. For the extension of the environmental rights 

to include socio-economic rights, see the discussion by Du Plessis & Du Plessis 2011 “Striking the 
sustainability balance in South Africa” 428-429; Du Plessis 2008 SAJELP 65-68; Kidd 

Environmental Law 22-23; Currie and De Waal 2005 Bill of Rights Handbook 526; Glazewski 2000 
Environmental Law in South Africa 85; Devenish 1999 A Commentary on the South African Bill of 
Rights 334-335, on the notion of “well-being” in s 24 of the Constitution of the Republic of South 
Africa, 1996. 

300  Paragraph 3.2.3.2.3 above. 

301  2009 9 BCLR 847 
302  See also McLean Constitutional Deference, Courts 173; McLean 2010 Constitutional Court Review 

223-242. 

303  See para 3.4.1.9 above. 
304  81 of 2008. 

305  Section 7(1) of the Companies Act 81 of 2008 read with s 8(2) of the Constitution of the 
Republic of South Africa. 

306  Sections 7(1) and 76 of the Companies Act 81 of 2008. Ramnath, Moseneke, and Nmehielle 2013 
Speculum Juris 106. See also, Bilchitz 2008 South African Law Journal 754-789; Davis “Charting 

the Statutory Implementation” 39-47; Du Plessis and Du Plessis “Southern African Perspectives” 

252 – 290; Eloff “Introduction to the Bill of Rights” 17-19; Gwanyanya 2015 PER/PELJ 3102-
3131; Hamann et al 2009 Journal of Business Ethics 453-473; Khoza “Understanding the Synergy 
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should be the standard against which companies’ responsibilities to shareholders are 

balanced with their social responsibilities to stakeholders. For instance, companies 

are required to take into consideration community interests relating to socio-

economic rights, the environmental right and the interests of employees in relation 

to their labour relations rights.307 Introducing HRIAs in the Companies Act, therefore, 

would buttress the objectives of corporate governance towards human rights 

protection. 

4.3.3 Tools for promoting economic development in TFCAs 

The final set of tools comprises of those tools that are necessary to promote 

economic development in TFCAs. These tools include: revenue sharing agreements; 

tourism planning, marketing, infrastructure development and land use planning; 

investment in TFCAs; tourism concessions; equitable treatment of investors; 

incentives for tourism businesses, including favourable immigration controls; local 

procurement; movement of goods and persons; labour and employment quality, job 

creation and job security and CSR strategies.308 The following sections examine the 

tools that are available in South African legislation for promoting economic 

development in the GLTFCA.  

                                                                                                                           

 

between the Bill of Rights” 19-23; National Business Initiative Toolkit for Business and Human 
Rights 6; Parnell, Scott and Agelopoulos 2013 Journal of Business Ethics 589-605. 

307  Section 165 gives a shareholder, director, prescribed officer, trade union, employee 

representative or any other person the legal standing to protect their legal rights against the 
breach of duties by directors. See also, Bilchitz 2008 South African Law Journal 754-789; Davis 

“Charting the Statutory Implementation” 39-47; Eloff “Introduction to the Bill of Rights” 17-19; 
Gwanyanya 2015 PER/PELJ 3102-3131; Hamann et al 2009 Journal of Business Ethics 453-473; 

Khoza “Understanding the Synergy between the Bill of Rights” 19-23; National Business Initiative 
Toolkit for Business and Human Rights 6; Seleoane “Making the Workplace” 23; Parnell, Scott 

and Agelopoulos 2013 Journal of Business Ethics 589-605; Ramnath, Moseneke, and Nmehielle 

2013 Speculum Juris 106; Sello “The Role of the Business Community” 47-54. 
308  See para 3.7.2.3 above. 
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4.3.3.1 International revenue sharing agreement(s) and mandatory national revenue 

sharing tools for TFCA participating countries 

There is currently no international revenue sharing agreement for the GLTFCA by 

and between the participating countries. Consequently, there are no mandatory 

revenue sharing tools within the TFCA governance legislation for the sharing of 

proceeds from the revenue generated from the tourism in the South African GLTFCA 

component. This creates challenges with respect to promoting economic 

development for the GLTFCA as a single ecoregion, to the detriment of the less 

viable or profitable components of the GLTFCA, hampering its overall 

sustainability.309  

4.3.3.2 Mandatory national minimum standards for tourism planning, marketing, 

infrastructure development and land use planning in TFCAs 

The Tourism Act prescribes that tourism marketing and planning as provided for in 

the Tourism Strategy must be guided by responsible tourism.310 This sets out 

responsible tourism as the mandatory minimum standard by which tourism 

development is undertaken in the country.311 According to the Tourism Strategy, this 

therefore, means that all tourism development and activities shall deliver on the 

triple bottom-line, namely economic, social and environmental sustainability.312 While 

this should apply to the activities of all actors, including state actors, the Tourism 

Strategy seems to narrow down the application of these standards specifically to 

                                        

 

309  Chiutsi 2014 European Scientific Journal 13-14; Whande “Windows of Opportunity or 

Exclusion?”152; Spenceley Tourism investment in the Great Limpopo 19; Suich and Whande 
“Transfrontier Conservation Initiatives” 381-383. 

310  Section 4(5) Tourism Act. 
311  See para 6(d) in GN 404 in GG 40827 of 5 May 2017. 
312  See para 6(d) in GN 404 in GG 40827 of 5 May 2017. 
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tourism businesses.313 This limitation manifests in the continued fragmentation in the 

planning, budgeting and actions across all relevant state actors.314 

Infrastructure development is provided for in the Infrastructure Development Act.315 

In terms of this Act, infrastructure development must be given priority in the 

planning, approval and implementation of strategic integrated projects, which 

include, inter alia, economic facilities.316 While the Act does not mention tourism 

facilities, they may be included under economic facilities, especially in the context of 

economic activities permitted in protected areas. In any case, infrastructure 

development is critical for destination development within the tourism context. If this 

reasoning is to be accepted, it follows that infrastructure development is mandatory 

even for tourism development in the South African component of the GLTFCA. 

Land use planning is principally provided for in the Spatial Planning and Land Use 

Management Act (SPLUMA).317 SPLUMA lays down mandatory norms and standards 

for spatial planning and land use planning in any form of development, which 

includes tourism development.318 In protected areas, NEM:PAA, and more generally 

NEMA, are also applicable, incorporating the mandatory provisions for environmental 

management319 and environmental impact assessments320 into land use planning.321 

For areas adjacent to and surrounding the protected areas, legislation such as the 

                                        

 

313  See para 9.4.4 in GN 404 in GG 40827 of 5 May 2017. See also, para 1.3 of the National Tourism 
Strategy (2012). 

314  See for instance, para 9.4.1 and 9.4.3 in GN 404 in GG 40827 of 5 May 2017. See also, para 1.3 

of the National Tourism Strategy (2012). 
315  23 of 2014. 

316  Section 7(1) read with Schedule 1 of the Infrastructure Development Act 23 of 2014. See also, 

Glazewski “Sustainable development” 225-226; Du Plessis and Alberts 2014 Southern African 
Public Law 441. 

317  16 of 2016. 
318  Section 8 of the SPLUMA. 

319  Sections 23 and 23A of the NEM:PAA. 
320  GN R982-984 9n GG 38282 of 4 December 2014. 

321  See also, Kimberly The Nature, Scope and Purpose of Spatial Planning 45-48; Nel Urban Forum 

DOI:10.1007/s12132-015-9265-5; Snyman 2017 Journal of the Southern African Institute of 
Mining and Metallurgy 21; Van Wyk Planning Law 24. 
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Local Government: Municipal Systems Act;322 the Local Government: Municipal 

Demarcation Act,323 the Local Government: Municipal Structures Act, 324 the Limpopo 

Spatial Planning and Land Use Management Bill, 2017, the Mpumalanga Spatial 

Planning and Land Use Management Bill, 2016, which together with the SPLUMA by-

laws,325 set out the mandatory requirements for an integrated development planning 

at municipal level.  

4.3.3.3 Mandatory tools, incentives and agreements for investment in TFCAs 

There are no specific tools for promoting investment in TFCAs in South Africa. 

However, there are tools applicable to the undertaking of economic enterprises in 

national parks.326 NEM:PAA, in particular, allows for the undertaking of revenue 

generating commercial activity in the park. This tool enables investment in national 

parks, albeit with limitations to avoid adverse impacts on the ecological systems 

thereof.327 Therefore, the management authority of a national park must issue 

permits for such undertakings,328 complemented by compliance and monitoring 

mechanisms.329 Moreover, NEM:PAA allows tourism development in national parks, 

subject to permits issued by the management authority.330 The contravention of 

these permits attracts criminal liability.331 Save for the incentives for biodiversity 

                                        

 

322  32 of 2000. Other relevant legislation include, inter alia, the Local Government: Municipal 
Demarcation Board Act, the Local Government: Municipal Structures Act and the Local 
Government: Municipal Finance Management Act.  

323  27 of 1998. 

324  32 of 2000. 
325  Bushbuckridge Local Municipality Land Management By-Law (2014); Mbombela Local 

Municipality By-Law on Spatial Planning and Land Use Management (2015); Nkomazi Local 
Municipality Spatial Planning and Land Use Management By-Law (2015); Ba-Phalaborwa Local 
Municipality Spatial Planning and Land Use Management By-Law (2016); Greater Giyani Local 
Municipality Spatial Planning and Land Use Management (2016); Musina Local Municipality 
Spatial Planning and Land Use Management (2016); and Thulamela (Collins Chabane Local 
Municipality) Spatial Planning and Land Use Management By-Law (2015). 

326  Briefly alluded to in para 4.3.1.1 above. 

327  Section 50(2) of the NEM:PAA. 
328  Section 50(2) of the NEM:PAA. 

329  Section 50(3) of the NEM:PAA. 

330  Section 50(5) of the NEM:PAA. 
331  Section 50(5) read with s 89(2) of the NEM:PAA. 
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conservation in national parks,332 there are no other incentives specifically for 

attracting investment in national parks. NEM:PAA makes room for agreements for 

investment in protected areas, which are discussed in the context of tourism 

concessions in detail below.333 

4.3.3.4 Mandatory minimum clauses for tourism concessions 

The commercial activity and tourism development that occur in national parks,334 

usually take the form of PPPs, particularly, tourism concessions. The latter are 

established in the Public Finance Management Act,335 which governs state-owned 

companies,336 at national and provincial level, while the Local Government: Municipal 

Public Finance Management Act337 governs companies that are owned by 

municipalities.338 The Public Finance Management Act facilitates the running of 

businesses through PPPs. This is defined in the Treasury Regulations for 

Departments, Trading Entities, Constitutional Institutions and Public Entities339 as 

commercial transactions between institutions and private parties for the performance 

of institutional functions by the private party on behalf of public institutions or the 

use of state property for the commercial purposes of the private parties.340 By their 

                                        

 

332  See para 3.4.1.2 above. 
333  In para 4.3.3.4 below. 

334  See para 4.3.3.2 above. 
335  1 of 1999. 

336  Referred to in this Act as public entities. A national public entity is defined in section 1 as “a 
national government business enterprise; or a board, commission, company, corporation, fund or 

other entity (other than a national business enterprise) which is established in terms of national 

legislation; fully or substantially funded either from the National Revenue Fund, or by way of a 
tax, levy or other money imposed in terms of national legislation; and accountable to 

Parliament.” Section 1 also defines a provincial government business enterprise as “a juristic 
person under the ownership control of a provincial executive; has been assigned financial and 

operational authority to carry on a business activity; as its principal business, provides goods or 

services in accordance with ordinary business principles; and is financed fully or substantially 
from sources other than a Provincial Revenue Fund; or by way of a tax, levy or other statutory 

money.”  
337  56 of 2003. 

338  Section 3 of the Public Finance Management Act and s 3 of the Local Government: Public Finance 
Management Act, respectively. 

339  Treasury Regulations for Departments, Trading Entities, Constitutional Institutions and Public 
Entities in GN R1535 in GG 27388 of 15 March 2005. 

340  Regulation 16.1 GN R1535 in GG 27388 of 15 March 2005. 
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nature PPPs are voluntary agreement-based tools.341 However, their regulation in 

legislation introduces peremptory requirements. That said, the definition in the law 

establishes two forms of PPPs, although the nature of the tourism industry usually 

attracts the PPPs for the use of state property for profit, namely tourism 

concessions.342 Tourism concessions typically focus on accommodation, food and 

beverages, heritage and culture.343 Here, the private party assumes substantial 

financial, technical and operational risks in connection with the use of state property 

in return for charges or fees collected from users or customers of the services 

provided to them, or a combination of both.344 

A few pertinent requirements in the conclusion of these concessions are worth 

mentioning. Prior to their conclusion, feasibility studies must be conducted to 

establish, among other things, the potential benefits for the public entity, the “value 

for money” and other risks involved.345 This significantly relates to the aim of 

economic viability.346 Contribution towards the achievement of the public entities’ 

social economic objectives is also a critical consideration.347 Depending on the 

objectives of the concession, this requirement may also promote local prosperity, 

social equity and employment quality.348 In addition, the procurement procedure 

must be fair, equitable, transparent, competitive and cost-effective.349 Moreover, 

preference for the protection of the advancement of persons, or categories of 

persons in terms of the Preferential Procurement Policy Framework Act 5 of 2000 

and the B-BBEE Act is taken into consideration in the procurement procedure. Where 

                                        

 

341  Bruchez PPPs in South Africa 15; Fombad 2015 Journal of Southern African Studies 1199-1217; 

Haarhoff Public Private Partnerships 37-48; Minnie Critical Success Factors 16, 58; Nel, Du Plessis 
and Du Plessis “Instrumentation for Local Environmental Governance” 91-00; Van der Berg 2015 

PER/PELJ 1005-1008;. 

342  Bruchez PPPs in South Africa 15. 
343  Parliamentary Monitoring Group 2013 https://pmg.org.za/committee-meeting/15945/. 

344  Regulation 16.1 GN R1535 in GG 27388 of15 March 2005. See also, Rogerson 2016 Tourism 419-
430. 

345  Regulation 16.4 GN R1535 in GG 27388 of 15 March 2005. 
346  See para 3.2.3.3.1 above. 

347  Regulation 16.4 GN R1535 in GG 27388 of 15 March 2005. 

348  See paras 3.2.3.3.2-3.2.3.3.4 above. 
349  Regulations 16.5 and 16A of GN R1535 in GG 27388 of 15 March 2005. 
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the private partner is or involves local entities, the procurement procedure is aptly 

positioned to promote local prosperity.350 

The Public Finance Management Act also promotes competitive bidding.351 Yet, 

unsuccessful bidders tend to disappear from the market, thus creating the successful 

bidder monopoly.352 In such instances, the private operator tends to place undue 

pressure on the government to renegotiate the terms of the contract to ensure more 

favourable terms to the private operator. This problem makes it especially difficult 

for small or medium scale entrepreneurs, such as community-based tourism 

enterprises, to enter into the market.353 In addition, corruption, also, in its various 

forms, in the bidding processes and at the different stages of the partnership, 

undermines the effectiveness of this Act.354 Finally, financial penalties exist for non-

compliance with the contractual terms, such as those relating to the targets set for 

meeting the public entities’ objectives by the private partner.355 However, these 

penalties negatively affect the financial standing of the enterprise, with ripple effects 

on the income of employees, wealth distribution and empowerment.356  

A number of tourism concessions between SANParks and the private sector have 

been successful in raising revenue for the management of South Africa’s national 

parks, which it would otherwise be unable to afford.357 However, the mandatory 

park fees and levies established as a result of these concessions tends to reduce the 

                                        

 

350  See para 3.2.3.3.2 above. 

351  Regulation 16.7 GN R1535 in GG 27388 of 15 March 2005. For a discussion of the advantages of 

competitive bidding, see for instance, Akintoye and Beck Policy, Management and Finance for 
Public-Private Partnerships 94;  

 Spenceley 2014 http://www.slideshare.net/AnnaSpenceley/guidelines-on-sustainable-tourism-
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351  Chevallier and Milburn SAIIA Policy Briefing 125. 

352  Akintoye and Beck Policy, Management and Finance for Public-Private Partnerships 94. 
353  Akintoye and Beck Policy, Management and Finance for Public-Private Partnerships 94. 

354  Farlam Working Together: Assessing Public-Private Partnerships 29. 
355  Regulation 16.7 GN R1535 in GG 27388 of 15 March 2005. See also, the discussion by Rivett-
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357  Varghese “Public-Private Partnerships” 72-81; Biggs et al 2014 Koedoe 2. 

  SANParks 2016 https://www.sanparks.org/docs/groups_tenders/2016/skukuza-spa/draft-ppp-
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discretionary spending by visitors within the parks which in turn affects the income 

of the concessionaires to the detriment of the employees’ income and the other 

community beneficiation measures.358 

Overall, these tourism concessions are essential tools for facilitating the synergies 

between state and non-state actors in promoting sustainable tourism development in 

the South African GLTFCA component. However, an additional component of these 

specific forms of PPPs is in their facilitation of the involvement of local communities 

in the form of CPPPs.359 The latter is strengthened in the B-BBEE Act, which in the 

Tourism B-BBEE Code requires tourism businesses to comply with the 40% sub-

minimum requirements with respect to ownership by black people. Compliance with 

this, and other requirements in the Tourism B-BBEE Code is incentivised through the 

scorecard system.360 

4.3.3.5 Mandatory provisions for the equitable treatment of investors 

The B-BEE Act, Public Finance Management Act and the Preferential Procurement 

Policy Framework Act as investment legislation, deliberately promote differential 

treatment between foreign and national investors, as instruments for redressing the 

economic imbalances of the past.361 Consequently, the legal climate in the country 

does not necessarily promote the equitable treatment of foreign and domestic 

investors. In addition to the specific requirements for PPPs,362 the B-BBEE Act 

introduces incentive schemes for effective black-owned and managed enterprises.363 

This too creates preferential treatment for SMEs, particularly small to medium black-

owned enterprises. The Tourism B-BBEE Code requires tourism businesses to comply 

with the 40% sub-minimum requirements with respect to ownership by black 
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359  Mitchell Capacity Development for Partnerships 6. 
360  See para 4.3.2.3 above. 

361  See for instance, s 2 of the B-BBEE Act. 
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people,364 skill development of black employees and black people, and enterprise 

and supplier development for large enterprises.365 While all large enterprises must 

comply with these priority elements, the Act makes provision for qualifying small 

enterprises to comply fully with the ownership requirement and complying with 

either the skills development or enterprise and supplier development 

requirements.366 There are further exemptions for smaller businesses.367 These tools 

enable local community involvement in tourism development within the South 

African GLTFCA component.  

4.3.3.6 Incentives for tourism businesses and favourable immigration controls 

In general, South Africa as an open market economy, encourages foreign investment 

through measures, including, among others, simple tax rules and investment 

incentives.368 The government, for instance, offers a cash grant referred to as the 

Foreign Investment Grant, which provides a maximum of 15 percent of the value of 

new machinery and equipment per entity for relocation to the country.369 There is 

also the Skills Support Programme which provides up to 50 percent of training costs 

and 30 percent of workers’ salaries for a maximum of three years to encourage the 

development of advanced skills.370 The Strategic Investment Project Programme 

offers a tax allowance of upto 100 percent on the cost of buildings and machinery 

for strategic investments of at least USD 70 million.371  

                                        

 

364  See para 4.3.3.4 above. 

365  Paragraphs 10 and 16 of the Tourism B-BBEE Code in GN 1149 in GG 39430 of 20 November 
2015.  

366  Paragraph 11 of the Tourism B-BBEE Code in GN 1149 in GG 39430 of 20 November 2015.  
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  www.dti.gov.za/trade_investmnet/export_incentives.jsp?subthemeid=26. 

371  Department of Trade and Industry 2018 
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Specific to tourism, the Department of Trade and Industry offers opportunities for 

investment in, inter alia, TFCAs, accommodation, adventure tourism, ecotourism, 

conference tourism and cultural tourism.372 However, there does not appear to be 

specific incentives for investment in these areas. Incentives that are more general 

apply to tourism businesses across the board. For instance, tourism businesses in 

compliance with the requirements of the scorecards in the B-BEE Act and the other 

investment legislation generally attract tax incentives in terms of the Income Tax 

Act. The latter provides for various determinations for the classifications of 

companies depending on their statuses.373 In addition, the Income Tax Act provides 

for tax regimes for local and foreign companies running businesses in the Republic, 

with various incentives, some of which include: incentives for foreign companies374 

co-operatives375 and small businesses.376 However, a few disincentives exist, most 

notably the risk of the expropriation of private property by the government for public 

necessity or utility in terms of the Constitution377 and the Expropriation Act.378 The 

current debate in the National Assembly around the amendment of the Constitution 

to allow for expropriation without compensation may raise serious concerns for 

foreign investors.379  

With respect to immigration controls, the Immigration Act380 provides for relatively 

relaxed immigration rules for foreign investments and tourism.381 Permits may be 
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374  Section 72A of the Income Tax Act 58 of 1962. 
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378  Section 2 of the Expropriation Act, 63 of 1975. 
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380  Act 13 of 2002. 
381  Section 2 of the Immigration Act 13 of 2002. 
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offered to persons intending to conduct business in the country on the condition that 

they employ, train and build the capacity of South African citizens; have a stipulated 

minimum share capital investment and a perceived benefit to the country.382 

However, the 2015 immigration requirements for children have negatively affected 

tourism inflows, which in turn have been detrimental for tourism businesses.383  

4.3.3.7 Minimum mandatory provisions, incentives and/or agreements for local 

procurement 

With respect to local procurement, organs of state are required to consider the 

relevant B-BBEE codes in their procurement policies and in issuing licenses for 

operation as well as to place an obligation on South African public entities to report 

to the B-BBEE Commission on their compliance with B-BBEE.384 This creates a 

mandatory tool, not only for state actors but also for tourism concessions, to 

promote local procurement.385 There are also plans for financing B-BBEE and 

incentive schemes to support effective black-owned and managed enterprises.386 

These include the Black Business Supplier Development Programme,387 the 

Incubation Support Programme,388 and the Co-operative Incentive Scheme.389 The 

                                        

 

382  Section 15 of the Immigration Act 13 of 2002. 
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latter is provided for in terms of the Co-operatives Act 14 of 2005,390 which also 

encourages black women to form voluntary cooperatives for supplying agricultural 

products to supply food, accommodation enterprises and supplying crafts. This 

creates opportunities for small to medium black-owned enterprises to participate in 

local procurement.391  

4.3.3.8 Minimum mandatory provisions and agreements for movement of goods and persons 

in TFCAs 

The Customs Control Act392 and the Immigration Act,393 respectively, govern the 

movement of goods and persons to and from the South African component of the 

GLTFCA. In addition, the Border Management Agency Bill, 2015,394 combines efforts 

of all government agencies involved in border control and management.395 However, 

these laws and the Bill do not seem to facilitate informal cross-border trade for small 

entrepreneurs as much as they do for big businesses.396 For instance, the 

Immigration Act prohibits the issuing of business visas to foreigners whose business 

is classified as an undesirable business.397 This is largely prejudicial to informal 

traders from the Mozambican and Zimbabwean GLTFCA components whose 

livelihoods depend on cross-border trade and trade in their local produce and 

artefacts.398 

                                        

 

390  14 of 2005. 

391  Schoeman The Cooperative as an Appropriate form of Enterprise 85-150. See also, Bota Factors 
affecting the Impact of BEE Strategies 14-39 Thaba and Mbohwa “Nature, Role and Status of 
Cooperatives” 1-2. 

392  31 of 2014. 
393  13 of 2002. 

394  GN 673 in GG 39056 of 5 August 2015. 
395  At the time of writing of this thesis, the Bill had not yet been approved by Parliament.  

396  Peberdy “Hurdles to trade?” 34-36. 

397  Section 14 of the Immigration Act 13 of 2002. 
398  Khumalo “Transport as a Servant of Trade” 890-892. 
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4.3.3.9 Minimum mandatory labour regulations, incentives for employment quality 

and job creation and job security in tourism sector in TFCAs 

The combination of tools that determine employment quality, job creation and job 

security are principally provided for in the Constitution of the Republic of South 

Africa, 1996, the Basic Conditions of Employment Act,399 the Labour Relations Act400 

and the Employment Tax Incentive Act401. The Constitution provides for employee 

and employer rights,402 setting the basis for the minimum standards in the labour 

regulations. The Basic Conditions of Employment Act establishes and enforces basic 

minimum conditions of employment, giving effect to the constitutional right of fair 

labour practices.403 It prescribes the minimum conditions of employment applicable 

to working time,404 leave,405 particulars of employment,406 remuneration,407 

termination of employment,408 and the prohibition on child labour and forced 

labour.409 These conditions generally apply to casual, temporary or seasonal 

employees.410 The Act further allows for sector-specific conditions to ensure that all 

sectors comply with these conditions.411 The tourism and hospitality industry is 

regulated by Sectoral Determination 14: Hospitality Sector.412 However, the actual 

position of non-standard workers such as casual, seasonal or part-time workers, in 

relation to the sectoral determinations, is not directly provided for in the Act or the 

Sectoral Determination. This is left to the Minister to determine by way of a 

                                        

 

399  75 of 1997. 

400  66 of 1995. 
401  26 of 2013. 

402  Section 23(1) of the Constitution of the Republic of South Africa, 1996. 

403  Section 2 of the Basic Conditions of Employment Act read with s 23(1) of the Constitution of the 
Republic of South Africa, 1996. 

404  Sections 6-18 of the Basic Conditions of Employment Act 75 of 1997. 
405  Sections 19-27 of the Basic Conditions of Employment Act 75 of 1997. 

406  Sections 28-31 of the Basic Conditions of Employment Act 75 of 1997. 

407  Sections 32-35 of the Basic Conditions of Employment Act 75 of 1997. The minimum wage is 
sector-specific, so that the hospitality and tourism industry determines these wages periodically 

see GN R873 in GG 32526 of 25 August 2009. 
408  Sections 36-42 of the Basic Conditions of Employment Act 75 of 1997. 

409  Sections 43-48 of the Basic Conditions of Employment Act 75 of 1997. 
410  Section 6 of the Basic Conditions of Employment Act 75 of 1997. 

411  Section 51 of the Basic Conditions of Employment Act 75 of 1997. 

412  GN R437 in GG 29885 of 15 May 2007. For a detailed discussion on the sectoral determination 
and compliance thereof, see Fourie 2008 PER 110-152. 
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government notice.413 Without specific legislative protection, this allows for loopholes 

that can be manipulated by employers for non-standard workers.414  

The Basic Conditions of Employment Act further provides for the protection of 

employees against discrimination. It gives employees the rights to make complaints 

relating to basic conditions against the employer; the right to negotiate for 

conditions of employment with the employer; and the right to refuse any digression 

from the sectoral determinations of the employment conditions, among others.415 

These basic conditions are applicable to full-time, part-time and seasonal workers, 

but not to independent contractors.416 This would generally apply to those workers 

in the accommodation and hospitality industry, including in the food and beverages 

sub-sector, which comprise the majority of workers within the GLTFCA region, but 

not necessarily to tourist guides that are in the minority. A number of tourist guides 

are contracted by tour operators as independent contractors, making their position 

quite precarious in terms of legislative protection.417 As such, the legal minimum 

conditions of employment are not applicable to them.418  

Furthermore, the Labour Relations Act protects, inter alia, employees’ rights to 

freedom of association,419 protection of employees and persons seeking 

employment,420 collective bargaining,421 the right to strike and recourse to 

lockouts,422 trade unions, dispute resolution,423 unfair dismissal,424 and temporary 

                                        

 

413  Section 83 of the Basic Conditions of Employment Act 75 of 1997. 

414  Fourie 2008 PER 125-126 

415  Sections 78 and 79 of the Basic Conditions of Employment Act 75 of 1997. 
416  Sections 1 and 83 of the Basic Conditions of Employment Act 75 of 1997. 

417  For a detailed analysis of the position of tour guides see De Beers Employment Conditions in the 
South African Tourism Industry. 

418  It has been argued that the presumption of employment provided for in s 83A of the Basic 
Conditions of Employment Act 75 of 1997 and s 200A of the Labour Relations Act 66 of 1995 
may be applicable as a remedy for unfair labour conditions to tourist guides within the salary 

scale as determined by the Minister from time to time. See in this regard, McIntyre South African 
Tourist Guides 43-83. See also Fourie 2008 PER 128 

419  Section 5 of the Labour Relations Act 66 of 1995. 
420  Section 6 of the Labour Relations Act 66 of 1995. 

421  Sections 11-26 of the Labour Relations Act 66 of 1995. 

422  Sections 64-77 of the Labour Relations Act 66 of 1995. 
423  Sections 112-185 of the Labour Relations Act 66 of 1995. 
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employment services.425 Nevertheless, their protection is dependent on their 

category of employment, as full-time, part-time and seasonal workers, making the 

enforcement of their rights difficult.426  

Incentives for compliance with these labour standards and rights are provided for in 

a few laws. For instance, the Preferential Procurement Policy Framework Act427 

provides for companies that spend on the training of employees.428 Additionally, the 

Employment Tax Incentive Act 26 of 2013 creates incentives for private companies 

to encourage employment creation.429 However, these incentives are only available 

for employers that comply with wage regulations in accordance with the Labour 

Relations Act and the Basic Conditions of Employment Act.430 The scorecard system 

of the B-BBEE Act also incentivises skills development for black employees as well as 

black managed enterprises.431 Yet, due to the seasonality of the jobs in the industry, 

many businesses struggle to meet the employment and management requirements 

of the scorecard and Charter. Another critical issue is the impact of the B-BBEE Act 

on foreign investment. The employment requirement, coupled with the labour 

legislation, make it difficult for employers to get rid of non-productive or surplus 

employees making the country a less attractive investment destination.432 Although 

it is difficult to impose high scores for contributions by businesses to the socio-

economic development of rural communities, the current regime does not seem to 

promote meaningful beneficiation. Therefore, more rigorous incentives and financing 

schemes are necessary to encourage participation by local communities. 

                                                                                                                           

 

424  Section 185 of the Labour Relations Act 66 of 1995. 

425  Section 198 of the Labour Relations Act 66 of 1995. 
426  Fourie 2008 PER 126. 

427  24 of 2013. 
428  See also para 4.3.2.3 above. 

429  Section 2 of the Employment Tax Incentive Act 24 of 2013. 
430  Section 4 of the Employment Tax Incentive Act 24 of 2013. 

431  Paragraphs 10 and 16 of the Tourism B-BBEE Code in GN 1149 in GG 39430 of 20 November 

2015. 
432  Prinsloo Business Day BDlive. 
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4.3.3.10 Minimum mandatory provisions, incentives and certification standards 

for CSR strategies 

With respect to CSR strategies, the Companies Act makes the appointment of social 

and ethics committees mandatory.433 In terms of the Companies Regulations,434 

these committees are required for state-owned, listed public companies or 

companies with a specific annual turnover, workforce size or nature, and extent of 

their activities.435 These committees are established to monitor the company’s 

activities for matters relating to the Employment Equity Act and the B-BBEE Act and 

good corporate citizenship.436 The latter involves the promotion of equality, 

prevention of discrimination; contribution to the development of the communities in 

which it predominantly operates; monitoring the impact of the company’s activities 

on the environment; consumer relationships; and laws, labour and employment.437 

This places a duty on tourism businesses that fall within the specified category, to 

improve the social and economic standing of black South Africans, promote equality, 

prevent unfair discrimination, develop local communities surrounding them, to be 

charitable, to monitor their impacts on the environment, health and public safety, to 

improve on consumer relationships, and to improve on their labour and employment 

relationships and obligations.438  

In so doing, tourism businesses are positioned to promote social equity, employment 

quality and even local prosperity.439 Yet, the Companies Act does not expressly 

impose a duty on companies towards CSR.440 Effectively therefore, the indirect 

obligation towards CSR applies to larger companies while small to medium 

enterprises are only encouraged to act in a socially responsible manner. It may be 

                                        

 

433  Section 72(4) of the Companies Act. 
434  Regulation 43(1) GN R351 in GG 34239 of 26 April 2011. 
435  Regulation 26(2) in GN R351 in GG 34239 of 26 April 2011 provides the method for determining 

the public interest score. 
436  Regulation 43(5) in GN R351 in GG 34239 of 26 April 2011.  

437  Regulation 43(5) in GN R351 in GG 34239 of 26 April 2011. For a detailed discussion of each of 
these functions of the social and ethics committee, see Kloppers 2013 PER/PELJ 166-199. 

438  A detailed description of each the obligations is found in Kloppers 2013 PER 173-185. 

439  See paras 3.2.3.3.4, 3.2.3.3.3 and 3.2.3.3.2 above, respectively.  
440  Kloppers 2013 PER 166. 
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necessary for small to medium enterprises and new businesses to have some 

minimum standards for promoting social responsibility to ensure that all businesses 

promote sustainable tourism development.  

4.4 Conclusion 

This chapter investigated the relevant legal instruments relating to TFCA governance 

and tourism development, with the aim of establishing whether they provide for and 

promote sustainable tourism development in the South African component of the 

GLTFCA. To this end, the study commenced by examining the legislation establishing 

TFCAs, protected areas governance and management, local governance as well as 

the principal tourism legislation. It was established that South Africa does not have 

domestic legislation that specifically provides for the establishing of TFCAs, with the 

effect of creating a gap in the law for defining the roles of all pertinent actors in the 

cross-border exchanges that relate to the GLTFCA.  

The roles of these actors are therefore left to be determined by NEM:PAA, the 

legislation relating to protected areas governance and management, which itself is 

limited to the protected area component, namely the KNP and surrounding private 

and communal land. This does not make ample provision for the roles of these 

actors within a transfrontier setting. Within this context, the management of the KNP 

principally falls under SANParks, with the provincial government and local 

government playing a peripheral role. NEM:PAA also involves private or communal 

landowners in the management of the protected areas component, if their land falls 

therein. Outside of their status as landowners, the latter may also be involved 

through co-management agreements and more generally in the public participation 

processes required in terms of the Kruger National Park Management Plan 2018-

2028. Further, involvement of local communities in TFCA governance is also 

provided for in local governance legislation, namely in the Local Government: 

Municipal Systems Act and the TLGFA. The TLGFA is especially relevant for the role 

of rural local communities through their traditional leaders. However, it fails to 

facilitate their proper and clear participation in tourism development, thereby 
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disenfranchising them from exercising local control in sustainable tourism 

development within the South African GLTFCA component. 

The interface of the various actors in TFCA governance is also considered within the 

context of tourism development as provided for in the principal tourism legislation, 

the Tourism Act. This Act spearheads the aims of sustainable tourism development 

through its focus on responsible tourism, the principles of which must govern the 

activities of all actors involved. The Department of Tourism coordinates the national 

agenda for tourism development with the cooperation of a number of line ministries 

whose activities affect tourism development as well as other relevant supporting 

government departments. The multiple involvement of government ministries 

extends the scope of the state actors involved in TFCA governance. The key state 

institutions for tourism development, under the oversight of the Department of 

Tourism, are the SAT and the Tourism Grading Council. The latter addresses the 

quality of tourism services, facilities and products, while the SAT focuses on 

marketing with the help of provincial and local governments in accordance with their 

constitutionally defined competencies. Nevertheless, the roles of these state actors 

are marred by fragmentation and lack of collaboration.  

The Tourism Act identifies the private sector as a key driver of tourism development 

in the country, as such much of the Act focuses on the regulation of their activities. 

With the focus skewed toward tourism marketing and regulating the conduct of the 

private sector, the Act appears to relegate the role of local communities to 

beneficiaries of tourism development rather than active stakeholders 

notwithstanding the elements of responsible tourism that suggest otherwise. This 

adversely affects the promotion of sustainable tourism development in the South 

African component of the GLTFCA, particularly with respect to the key actors for 

local control. Moreover, this approach to local communities undermines the 

promotion of those aims of sustainable tourism development that relate to local 

communities, such as cultural richness, community well-being, local prosperity, 

employment quality and social equity. This vagueness, with respect to the role of 

local communities in the tourism sector, narrows down the parameters within which 

they can participate in the governance of the South African GLTFCA component.  
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Having established the position of state and non-state actors in TFCA governance 

and tourism development, the chapter furthermore explored the governance-based 

tools that are necessary for these actors to promote the TFCA objectives. For 

biodiversity conservation, a combination of tools ranging from mandatory 

management tools, where local communities are landowners within the protected 

area domains; protected areas’ co-management models; mandatory public 

participation in management plans; mandatory provisions for CBNRM; to incentives 

and agreements for CBNRM; biodiversity management agreements and 

environmental co-operation agreements are relevant. All of these enable state actors 

and non-state actors to promote biodiversity conservation in the South African 

GLTFCA component. However, for local communities their involvement is ultimately 

dependent on their natural resource use and access rights but more specifically their 

land rights. There are a number of limitations in terms of existing legislation on the 

extent of application of these land rights, which curtail the extent, especially for the 

rural local communities, in the management and governance of protected areas and 

therefore minimising their involvement in biodiversity conservation. This also has a 

negative bearing on their local control in tourism development in the South African 

GLTFCA component as well as the improvement of their livelihoods.  

Notwithstanding, a combination of tools for the improvement of livelihoods is also 

evident within the relevant legislation in South Africa. These include a variety of 

mandatory poverty reduction programmes stemming from constitutionally 

entrenched rights; provincial legislation for the provision of basic services; legislation 

for the provision of basic services at municipal level as well as specific mandatory 

tools for the provision of basic services in the form of IDPs and financial resources 

allocations in municipalities. Tax incentives, B-BBEE scorecard-based incentives and 

other affirmative action incentives as well as room for agreements in the form of 

PPPs, exist for the provision of basic services by the private sector. In addition, 

constitutional rights such as the rights to housing, health care, water and social 

security are provided, although they are realised by the State progressively and 

within the latter’s available resources. Thus, communities seeking to enforce these 

rights may not receive direct and immediate relief. Despite all these tools, the rural 
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communities in the Limpopo Province are amongst the least in accessing these basic 

services.  

The existence of SANS 1162 in the Tourism Act should assist in increasing private 

sector efforts towards the improvement of livelihoods but the absence of the legal 

enforcement of social licenses to operate on land belonging to local communities or 

on the land upon which their rights exist fails to bring these voluntary tools into 

perspective. These issues are especially important in instances of TDIDR. So far, the 

only mandatory tools that exist are the protection of informal land rights against 

involuntary TDIDR as well as the possibility for restitution from the state and not 

from private individuals in specific circumstances. Where prejudices exist despite 

these tools, constitutional rights to property and the environment and their 

contingent rights may be invoked against TDIDR. This would have been further 

strengthened by HRIAs, which are currently not provided for in law. Therefore, the 

combination of tools for the improvement of livelihoods and poverty alleviation that 

are available are significant but more is needed to improve the situation of local 

communities in the South African GLTFCA component. 

There are a number of tools available for promoting economic development in the 

GLTFCA, but despite this, there are no tools in place for revenue sharing at 

international or national level. The tools in place include: mandatory minimum 

standards for tourism planning, marketing, infrastructure development and land use 

planning applicable to the South African component. Yet, there are no specific tools 

for promoting investment in TFCAs except for commercial activities and development 

in national parks. These commercial activities are undertaken via tourism 

concessions as provided for in the law and have contributed significantly to the 

running of the KNP as well as other national parks countrywide. CPPPs are a tool for 

local community involvement effected through the B-BBEE regime. This regime also 

influences the treatment of investors by adopting affirmative action tools in favour of 

national and local black investors, local procurement and even employment quality 

and job creation. These tools are advantageous for local communities with the 

requisite capacity to participate. For foreign investors, however, various incentives 

do exist, which include favourable immigration controls. The only setback here 
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affecting the entire tourism industry has been the immigration regulations relating to 

travelling with children. For informal traders and their movement across the GLTFCA 

borders, these immigration as well as custom controls have been tightened with 

adverse effects on this very real form of livelihood within the GLTFCA. To sum it all 

up, CSR is provided for in the corporate governance regime for specified categories 

of tourism businesses but does not impose it as a duty.  

In the final analysis the laws examined indicate that a commendable legal 

framework exists for promoting sustainable tourism development in the South 

African component of the GLTFCA. This relates to the progressiveness in the laws 

relating to protected areas management and the tourism legislation. However, the 

position of rural local communities still needs to be addressed in these laws as well 

as in the laws relating to local governance, in order to facilitate their more active 

involvement in TFCA management and governance. The same applies to the 

impressive plethora of tools available in various pieces of legislation for promoting 

biodiversity conservation, the improvement of livelihoods - poverty alleviation and 

economic development. Yet, these tools do not sufficiently address the position of 

local communities. Chapter 5 explores the position in the Mozambican component of 

the GLTFCA.
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CHAPTER 5 

Sustainable tourism development in the Mozambican GLTFCA 

component: legal analysis 

 

5.1 Introduction 

This chapter examines the laws relating to sustainable tourism development in the 

Mozambican GLTFCA component. It considers the relevant legal instruments relating 

to TFCA governance and tourism development in Mozambique. This is done to 

assess whether they provide for and promote sustainable tourism development in 

the GLTFCA. Similar to Chapter 4, this analysis is guided by the legal framework for 

sustainable tourism development in TFCAs developed in Chapter 3. It entails 

identifying whether the laws for the Mozambican component provide for the 

pertinent actors that are necessary for TFCA governance. Following from this, the 

chapter further explores whether the specific governance-based tools that are 

necessary for promoting the GLTFCA objectives are in place within the TFCA 

governance legislation as well as other relevant sectoral legislation. This involves 

exploring the tools that are in place for promoting biodiversity conservation, the 

improvement of livelihoods-alleviation of poverty and economic development in the 

Mozambican GLTFCA component. 

5.2 Legislation relevant to TFCA governance  

This segment examines the relevant legal instruments in Mozambique relating to 

TFCA governance in order to assess whether they provide for the establishment and 

governance of TFCAs.1 The analysis particularly considers whether it provides for all 

the relevant actors, namely the key state actors and non-state actors that must be 

involved in TFCA governance as well as the principles that govern their 

                                        

 

1  See para 3.6.1 above. 
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relationships.2 These laws include legislation establishing TFCAs, legislation relating 

to protected areas governance and management, legislation relating to local 

governance and the principal tourism legislation. 

5.2.1 Legislation establishing TFCAs 

The Conservation Areas Law, which provides for the establishment of the basic 

principles and rules on the protection, conservation, restoration and sustainable use 

of biological diversity in conservation areas, makes provision for the creation of 

TFCAs.3 It states that TFCAs are established by treaty or agreement entered into and 

approved by the competent state organs.4 Moreover, it defines TFCAs as areas that 

are established by statutory instrument and managed jointly; straddling the 

boundaries of one or more States; consisting of conservation areas or other forms of 

land use that contribute to the protection and maintenance of biodiversity and of 

natural and associated cultural resources; and promote socio-economic 

development.5 This law adopts the definition of TFCAs provided for in the Wildlife 

Protocol by recognising the transboundary setting within which its national protected 

areas, referred to as conservation areas, exist as well as the multiple resource use 

areas that are surrounding them.6 In addition, the Environmental Framework Law, 

which is the framework law on environmental protection, adopts the principle of 

international cooperation in resolving cross-border environmental problems.7 In 

particular, it forms the basis of conservation areas by its recognition of protected 

areas, including international protected areas.8 However, these laws do not define 

the role of the governance actors in the conservation areas within the TFCA context, 

with the effect that their roles are therefore limited to the domestic context.  

                                        

 

2  Para 3.6.1 above. 
3  Article 36 of the Conservation Areas Law.  

4  Article 36(3) of the Conservation Areas Law.  
5  Article 36 of the Conservation Areas Law.  

6  See para 2.2.1 above. 

7  Article 4(8) of the Environmental Framework Law. 
8  Article 13 of the Environmental Framework Law. 
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5.2.2 Legislation relating to protected areas governance and management 

The regime for the governance and management of conservation areas in 

Mozambique spans across various laws, stemming from the constitutional approach 

towards the ownership of land and natural resources and subsequently in the 

sectoral approach to the specific aspects of environmental protection. The relevant 

sectoral legislation defines the specific roles and responsibilities of the various state 

and non- state actors. 

5.2.2.1 State actors 

In terms of the Constitution of the Republic of Mozambique, 2004, the land and 

natural resources belong to the State.9 This is echoed in the Conservation Areas 

Law, which states that the management of conservation areas is the responsibility of 

the State, albeit with the collaboration of other actors in a participatory manner.10 At 

the apex of state actors is the Cabinet, referred to as the Council of Ministers. It 

defines the policies on, inter alia, the management of conservation areas.11 

Following from this Council, the actual mandate for the governance and 

management of conservation areas, in terms of the Conservation Areas Law,12 

belongs to the Ministry of Land, Environment and Rural Development (Ministério da 

Terra, Ambiente e Desenvolvimento Rural - MITADER).13 Its mandate involves the 

management of conservation areas, land, the environment, forests, wildlife and rural 

development.14 Its functions are, inter alia, to promote, monitor and evaluate 

                                        

 

9  Articles 109 and 110 of the Constitution of the Republic of Mozambique, 2004. 

10  Article 6 of the Conservation Areas Law. 
11  Article 200(3) of the Constitution of the Republic of Mozambique, 2004 read with a 6(2) of the 

Conservation Areas Law. 

12  Article 6(2) of the Conservation Areas Law. 
13  Created by Presidential Decree 1 of 2015 of 16 January 2015. See also, Resolution to Approve 

the Organic Statute of the Ministry of Land, Environment and Rural Development (Resolução 
Aprova o Estatuto Orgânico do Ministério da Terra, Ambiente e Desenvolvimento Rura 6/2015) 6 

of 2015 of 26 June 2016 (hereafter Resolution 6 of 2015); Decree on the Attributes and 
Competences of the Ministry of Land, Environment and Rural Development (Decreto Atribuições 
e competências do Ministério da Terra, Ambiente e Desenvolvimento Rural 13/2015) 13 of 2015 

of 16 March 2015 (hereafter Decree 13 of 2015). 
14  MITADER Service Charter (MITADUR Carta De Serviços).  
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policies and strategies that integrate rural development, improve basic social 

services and attract investment in rural areas; develop standards and procedures on 

the sustainable management of forestry; and promote and monitor the 

implementation of territorial management instruments by the national, provincial, 

district and local authorities.15  

To effect these functions, MITADER comprises of directorates, which include: the 

Inspectorate for Land, Environment and Rural Development (Inspecção da Terra, 

Ambiente e Desenvolvimento Rural); the National Directorate for National Rural 

Development (Dirrecção Nacional de Desenvolvimento Rural); the National 

Directorate for Forestry (Dirrecção Nacional de Florestas); the National Directorate 

for Land (Dirrecção Nacional de Terras); the National Directorate for the 

Environment (Dirrecção Nacional do Ambiente); and the National Directorate for 

Territorial Planning and Resettlement (Dirrecção Nacional de Ordenamento 

Territorial e Reassentamento).16 Each of these directorates is further divided into 

departments, all of which are relevant in their respective mandates in the 

governance structures of TFCAs.17  

However, of these Directorates, the National Directorate for National Rural 

Development is the central body of MITADER. Its principal functions are to ensure 

intersectoral coordination at different levels, ensuring the sustainable use of the 

resources that are available for rural development; and promoting community 

participation at all of the stages of local development initiatives.18 The 

conglomeration of these Directorates under one Ministry is creditworthy, as it 

enables a holistic and integrated approach towards biodiversity conservation, 

tourism development and rural development, which is highly important for TFCA 

governance and driving the TFCA objectives in an integrated and systematic manner. 

                                        

 

15  MITADER Service Charter (MITADUR Carta De Serviços)  
16  Article 4 of the Resolution 6 of 2015. For the functions of these directorates see aa 8-13 of the 

Resolution 6 of 2015. See also, MITADER 2017 http://www.mitader.gov.mz/sobre-

nos/organograma/.  

17  MITADER 2017 http://www.mitader.gov.mz/sobre-nos/organograma/ 
18  Article 3 (a) and (b) of Decree 13 of 2015 read with a 8 of the Resolution 6 of 2015. 

http://www.mitader.gov.mz/sobre-nos/organograma/
http://www.mitader.gov.mz/sobre-nos/organograma/
http://www.mitader.gov.mz/sobre-nos/organograma/
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The Conservation Areas Law also makes room for the involvement of other 

supporting ministries in the advisory committees for the management authorities 

over conservation areas, which fall under the supervision of the principal state 

agency for the management of conservation areas.19 The latter will be discussed 

below. 

The MITADER further executes its mandate at provincial level in terms of the 

Constitution of the Republic of Mozambique, 2004, and the Local Organs Law. The 

Minister of the MITADER in consultation with the Provincial Governor appoints its 

provincial government representatives.20 At district level,21 the role of local 

government, executed by the District Administrator, is to, inter alia, approve 

municipal environmental plans; municipal ecological zoning, local programmes for 

natural resources management; the establishment of municipal reserves; and 

proposals regarding the definition and establishment of protected areas.22 The 

Forestry and Wildlife Law further defines the role of local government in the 

management of forest and wildlife resources as local resource management councils, 

known as co-management councils (COGEPs).23 For instance, the COGEPs have the 

power to propose the cancellation or revocation of projects that do not promote 

rural development and sustainable use of forestry and wildlife resources.24 This 

governance structure for provincial and local government enables the active 

involvement of the latter in the governance and management of protected areas and 

by extension, in the TFCA governance structures of the Mozambican GLTFCA 

component. 

                                        

 

19  Article 6(1) of the Conservation Areas Law.  

20  Article 39 of the Local Organs Law read with a 141 of the Constitution of the Republic of 
Mozambique, 2004. For the place of the Provincial Governor in the hierarchy of government, see 

para 5.2.3 below. 
21  For a detailed description of the role of local government, see para 5.2.3 below. 

22  Articles 46 and 78 of the Local Organs Law read with a 264 of the Constitution of the Republic of 
Mozambique, 2004. 

23  Article 31 of the Forestry and Wildlife Law 10 of 1999. 

24  Article 97(3) of the Forestry and Wildlife Regulation (Regulamento da Lei de Florestas e Fauna 
Bravia)12 of 2002. 
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Notwithstanding the hierarchical government structures for the governance of 

conservation areas, the management authority over conservation areas, in terms of 

the Conservation Areas Law,25 is the National Administration of Conservation Areas 

(Administração Nacional Das Áreas de Conservação - ANAC).26 ANAC falls under the 

supervision of MITADER, which approves its programmes and operations.27 ANAC is 

responsible for the conservation of biodiversity and the sustainable tourism 

development of the country’s ecotourism.28 The functions of ANAC are, among 

others, to: administer national parks and reserves and other conservation areas; to 

protect, conserve and guarantee the management of wildlife; implement the 

component of the Conservation Policy and Implementation Strategy29 regarding 

conservation areas; ensure the integrity of the conservation area system and 

guarantee the effective management of conservation areas for climate change.30 It 

is also responsible for the issuing of licenses for operating businesses, hunting and 

ecotourism activities in conservation areas.31  

Other pertinent functions include defining and monitoring the performance of 

conservation areas; establishing and operating management advisory bodies in 

partnership with private operators and local communities; preparating conservation 

areas sector management plans and programmes; and declaring new conservation 

areas.32  

More importantly, ANAC is responsible for promoting conservation activities in TFCAs 

through cooperation with entities that have similar national and international 

                                        

 

25  Article 6(2) of the Conservation Areas Law. 

26  Established by the Decree creating the National Administration for Conservation Areas (Decreto 
Cria a Administração Nacional Das Áreas de Conservação 11 of 2011 of 25 May 2011 (hereafter 

Decree 11 of 2011). 

27  Article 4 of the Decree for the Review of the attributes and norms related to the National 
Administration of Conservation Areas (Revisão da atribuições e normas relativas à Administração 
Nacional da Áreas de Conservação) 8 of 2016 of 15 April 2016 (hereafter Decree 8 of 2016). 

28  Article 6 of the Conservation Areas Law. 

29  Resolution 63 of 2009. 
30  Article 3(a)-(e), (h) of Decree 8 of 2016. 

31  Article 3(f) and (g) of Decree 8 of 2016. For the development of ANAC’s role in protected areas 

governance, see for instance, Soto “Protected Areas in Mozambique” 85-102. 
32  Article 3(l)-(n) of Decree 8 of 2016. 
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interests.33 This mandate over TFCAs is specifically allocated to ANAC’s departments 

of Conservation and Community Development and Tourism and Sustainable Use 

respectively.34 This dual role of ANAC, relating to biodiversity conservation and 

tourism development in conservation areas, facilitates coherence and coordination of 

the developmental activities that occur in these areas. With the MITADER also 

responsible for rural development, it is envisaged that the functions of ANAC are also 

aligned towards rural development, placing the key areas that relate to the TFCA 

objectives, under a single state actor.  

Moreover, ANAC comprises of a Governing Board and Conservation Committees.35 

The former, which is responsible for the running of ANAC, also ensures that the 

management and maintenance of conservation areas complies with the Conservation 

Policy and other legislation and policies and that revenue is used for these 

purposes.36 The functions of the Conservation Committees, on the other hand, are to 

provide technical support to ANAC with respect to the development of conservation 

areas and the management of wildlife.37 These functions include: the 

implementation of the management plans; the supervision of the conservation 

areas; responding to the developmental needs of communities residing in the 

conservation areas; the elaboration of strategic development plans for conservation 

areas; searching for income generation activities; and the supervision of the 

implementation of concession agreements.38 At national level, the Conservation 

Committee comprises of the Director-General as the chair; and representatives from 

MITADER, the ministries responsible for security and order, tourism,39 fisheries and 

                                        

 

33  Article 3(e) and (k) of Decree 8 of 2016. 

34  Established under the Ministerial Decision approving the Personnel of the ANAC (Ministério da 
Administração Estatal e Função Pública) 13 of 2016 of 25 January 2016. For criticisms of ANAC, 

see for instance, Lamarque and Magane Advantages and Disadvantages 1-20.  
35  Article 5 of Decree 8 of 2016 read with a 6 of the Conservation Areas Law. 

36  Article 7(a) of Decree 8 of 2016. For a detailed discussion of ANAC’s functionality, see for 
instance, Buján and Macazanda Sustainable Financing of the Protected Area 20-22. 

37  Articles 8 and 9 of Decree 8 of 2016. 

38  Article 7 of the Conservation Areas Law. 
39  See para 5.3.1 below for a detailed description of this ministry. 
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civil society.40 Herein lies the involvement of supporting line ministries in TFCA 

governance. The Conservation Committee also include non-state actors.  

5.2.2.2 Non-state actors 

The Conservation Areas Law promotes the participation of non-state actors in the 

management of conservation areas.41 This includes the private sector, local 

communities and civil society organisations.42 The private sector in particular forms 

an important component in the management of conservation areas.43 They are 

empowered in terms of the Conservation Areas Law to establish sanctuaries to 

enhance the reproduction, shelter, food and research of certain species of fauna and 

flora44 in national parks and in other conservation areas.45 The private sector may 

also establish game farms,46 and enter into partnerships with the public sector and 

local communities for the management of conservation areas.47 One such 

partnership enables the private sector to play an advisory role to the Conservation 

Committees of ANAC in the preparation of business plans and management plans.48  

Further to this, the Forestry and Wildlife Law recognises private sector participation 

in the management, conservation and exploitation of forest and wildlife resources for 

increasing added value and stimulating greater development for local communities.49 

Therefore, private sector representatives form part of the COGEPs,50 and may 

participate in consultative activities with the MITADER, provincial governments and 

other state bodies.51 In addition, the MITADER may delegate its power over forestry 

and wildlife resources to the private sector especially for the purpose of the 

                                        

 

40  Article 8 of Decree 8 of 2016. 
41  Article 7 of the Conservation Areas Law. 

42  Article 9 of the Conservation Areas Law. 

43  Articles 8 and 9 of the Conservation Areas Law. 
44  Article 23 of the Conservation Areas Law. 

45  Article 23(2) of the Conservation Areas Law. 
46  Article 24 of the Conservation Areas Law. 

47  Article 9 of the Conservation Areas Law. 
48  Article 3(l) of Decree 8 of 2016 read with a 7 of the Conservation Areas Law. 
49  Articles 3(e) and 7 of the Forestry and Wildlife Law. 

50  See para 5.2.2.1 above on COGEPs. 
51  Article 31 read with a 97(2) of the Forestry and Wildlife Regulation 12 of 2002. 
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repopulation of species.52 This is a clear acknowledgement of the capacity of the 

sector to use its much-needed financial resources for the management of natural 

resources where the relevant management authority may have limited or no such 

capacity.53 This creates a pivotal role for the private sector in TFCA governance in 

the Mozambican component. 

Similar to the private sector involvement, the Conservation Areas Law requires 

collaboration with local communities in the management of conservation areas.54 

The management of conservation areas should support activities that are compatible 

with their conservation efforts and contribute to the improvement of the quality of 

life in community areas.55 In addition, local communities may enter into partnerships 

with the public and private sector for the management of conservation areas.56 For 

this reason, MITADER places communities at the heart of inclusive growth and socio-

economic development.57 In addition, the Conservation Committees of ANAC must 

also include local communities and must enter into partnerships with community 

institutions for the preparation of business plans and management plans.58  

The Forestry and Wildlife Law also includes representatives of local communities to 

participate as equals with local state authorities in the decision-making processes of 

forest and wildlife resource management in the COGEPs.59 Added to this, the Land 

Law specifically states that the system of management of conservation areas in rural 

areas should involve local community participation.60 This includes participation in 

the management of natural resources, the resolution of conflicts, the process of the 

titling of land and the demarcation of boundaries on the land occupied by these 

                                        

 

52  Article 31 of the Forestry and Wildlife Law 10 of 1999. 

53  Cousins, Sadler and Evans http://www.ecologyandsociety.org/vol13/iss2/art43/. 
54  Articles 7 of the Conservation Areas Law. 

55  Articles 7 and 12 of the Conservation Areas Law. 
56  Article 9 of the Conservation Areas Law. 

57  MITADER Service Charter (MITADER Carta De Serviços).  
58  Article 3(l) of Decree 8 of 2016 read with a 7 of the Conservation Areas Law. 
59  Article 31 of the Forestry and Wildlife Law read with a 95 of the Forestry and Wildlife Regulation 

Decree 12 of 2002. 
60  Article 1 of the Land Law.  

http://www.ecologyandsociety.org/vol13/iss2/art43/
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communities.61 Moreover, the State has a discretion to delegate their powers to 

manage forest and wildlife resources in, inter alia, protected areas, buffer zones, 

official hunting areas, and multiple use zones, to local communities.  

The Conservation Areas Law includes external entities such as NGOs and other civil 

society organisations, referred to as associations, as part of the key actors in the 

management of conservation areas.62 They also form part of the Conservation 

Committees of ANAC.63 Even more important is their role as financiers of 

conservation areas.64 The Conservation Areas Law specifically provides for national 

and foreign civil society organisations to enter into partnerships for financing the 

management of conservation activities.65 Furthermore, the Forestry and Wildlife Law 

includes civil society organisations linked to forestry and wildlife resources or to local 

community development in the COGEPs.66 The central role of civil society 

organisations, especially as donors, is attributed to the heavy reliance of the 

Mozambican government on external aid, with almost half of the country’s 

expenditures financed through developmental assistance.67 

Notwithstanding the complexities involved and the weaknesses that may exist, the 

most notable aspect from these laws is that Mozambique provides expressly for all 

the necessary actors in TFCA governance – especially for non-state actors.  

5.2.3 Legislation relating to local governance 

The Constitution of the Republic of Mozambique, 2004, establishes local governance 

with the mandate to implement economic, cultural and social programmes and tasks 

                                        

 

61  Article 24 of the Land Law. 
62  Article 7of the Conservation Areas Law. 
63  See paras 5.2.2.1 and 5.2.2.2 above. 

64  Article 8 of the Conservation Areas Law. 
65  Article 8 of the Conservation Areas Law. 

66  Article 31 Forestry and Wildlife Law read with a 95 of the Forestry and Wildlife Regulation Decree 
12 of 2002. 

67  Lamb, Mixon and Minot The Uncertain Transition from Stability to Peace 20; Astill-Brown and 

Weimer Mozambique: Balancing Development, Politics and Security 10-13; Manning and 
Malbrough The Changng Dynamics of Foreign Aid 4-12; Virtanen 2015 Africa Review 93-94. 
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of local and national interest; and implement the decisions of the Assembly of the 

Republic, the Council of Ministers and higher-ranking State officials.68 In addition, 

the Basic Law on the Organisation and Functioning of the Public Administration 

establishes other state agencies to operate at subnational level, at the same level as 

the local government,69 thereby diluting the autonomy of the local government. This 

limits the scope of the authority of local government.70 In the areas of land-use 

planning and management, the decentralisation is even more limited for districts and 

municipal services, with the lack of financial and human capacity.71 

In this setting, local government consists of municipalities and settlements.72 

Municipalities are found in urban areas while settlements are found in rural areas.73 

The Municipalities Law establishes rural districts in Mozambique that remain subject 

to state administration mediated by provincial government, which are subordinate to 

central government.74 In addition, for service delivery functions, the autonomy is 

limited in rural areas, as the national actors remain responsible through the 

deconcentrated local government units of territorial administration.75 Yet, 90 percent 

of the territory of Mozambique falls under these rural districts and is resident to 70 

percent of the national population.76 However, the autonomy of rural districts 

through the constitutional decentralisation is highly diluted.77 This creates gaps for 

the inclusion of rural districts in the formal structures of government in the 

management of conservation areas.78  

                                        

 

68  Article 264 of the Constitution of the Republic of Mozambique, 2004. 
69  Article 5, 67 and 74 of Law 7 of 2012. 
70  CLGF Commonwealth Local Government Handbook 114. 

71  CLGF Commonwealth Local Government Handbook 114. 
72  Article 273 of the Constitution of the Republic of Mozambique, 2004. 

73  Rocha and Zavale Cadernos de Estudos Africanos 111. 
74  UNDESA Republic of Mozambique 7-8; CLGF Commonwealth Local Government Handbook 114. 

See also Rocha and Zavale Cadernos de Estudos Africanos 111. 
75  Norfolk and Cosijn “Development and the balancing of interests” 300-301. 

76  CLGF Commonwealth Local Government Handbook 114. 

77  Norfolk and Cosijn “Development and the balancing of interests” 300-301. 
78  Norfolk and Cosijn “Development and the balancing of interests” 300-301. 
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Notwithstanding, the Constitution of the Republic of Mozambique, 2004, recognises 

the role of traditional authority in the economic, social and cultural affairs of the 

country.79 As such, the leadership structures for rural communities are provided for 

in Decree 15 of 2000, which establishes three forms of community authorities.80 

These community authorities are traditional leaders, secretaries and other legitimate 

community leaders.81 Traditional leaders govern over communities in terms of their 

customary law while the other two types of leaders represent the communities that 

have evolved over time and are governed by state institutions.82 The existence of 

these multiple institutions at community level comes with its own complexities,83 

which may contribute to the challenges facing local communities in the Mozambican 

component of the GLTFCA.84 Moreover, there is no clarity as to how the various 

types of communities should participate in the management and governance of 

conservation areas. This creates informal collaborations and confusion amongst the 

local communities vis-à-vis other stakeholders.85 This may further affect the 

involvement of local communities in tourism development. With this in mind, the 

segment that follows considers the governance structures in principal tourism 

legislation.  

5.2.4 Principal tourism legislation  

The principal tourism legislation in Mozambique is the Tourism Law. The purpose of 

this law is to establish the legal framework for promoting and carrying out tourism 

activities.86 Its aims are:  

                                        

 

79  Article 118 of the Environmental Framework Law. 

80  See for instance, Buur and Kyed Implementation of Decree 15/2000 4. 

81  Article 1.1 of Decree 15 of 2000. 
82  Article 1.3 of Decree 15 of 2000. 

83  For the complexities involved in the local community institutions, see for instance, Buur and Kyed 
Implementation of Decree 15/2000 32; Gonçalves 2006 Journal of Contemporary African Studies 
29-52; Lorenço 2009 Cadernos De Estudos Africanos 115-138; Nhancale Participatory 
Governance 73; Norfolk et al The ‘New’ Communities 7-15. 

84  See para 2.4.2.2 above. 

85  Nhancale Participatory Governance 73-74. 
86  Article 3 of the Tourism Law. 
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a) To drive economic and social development in the country, while respecting its forest, 

faunal, mineral, archaeological and artistic heritage, which should be preserved and passed 
on to future generations; 

b) To preserve historical and cultural values and promote national pride;  
c) To contribute to the harmonious and balanced development of the country; 

d) To contribute to job creation, economic growth and relief of poverty; 

e) To stimulate the domestic private sector to participate in the promotion and development 
of tourism resources; 

f) To establish mechanisms for inter-institutional coordination and participation; 
g) To promote the conservation of biodiversity and marine and land ecosystems; 

h) To improve the standard of living of local communities, encouraging their active 
participation in the tourism sector; 

i) To encourage measures for the safety and tranquillity of tourists, consumers and 

suppliers of tourism services; 

j) To ensure equal rights and opportunities for all those subject to this Law.87 

These objectives, considered holistically, resonate with the goals of sustainable 

tourism development, while singularly they align with the policy implications of 

sustainable tourism development.88 Objectives (a) and (g) predominantly relate to 

the aim of biodiversity conservation, with specific emphasis on physical integrity.89 

Objective (b) resonates with the aim of cultural heritage.90 Objective (c) is a broad 

goal but may be aligned with the aim of local prosperity.91 Objective (d) is concerned 

with the aim of employment quality, local prosperity and community well-being.92 

Objective (e) correlates with the aim of economic viability as well as local 

prosperity.93 Objective (h) largely relates to the aim of community well-being linking 

it with the aim of local control.94 Objective (i) mainly applies to the aim of visitor 

fulfilment.95 Objective (j), arguably so, creates a basis for invoking the aim of social 

equity.96 

                                        

 

87  Article 3 of the Tourism Law translation provided by Club of Mozambique Solutions (Soluções) 
2009 adrien.frey@clubofmozambique.com.  

88  See para 3.4 above. 
89  See para 3.4.1.1 above. 

90  See para 3.4.1.2 above. 
91  See para 3.4.1.7 above. 

92  See paras 3.4.1.8; 3.4.1.7 and 3.4.1.5 above. 
93  See paras 3.4.1.6 and 3.4.1.7 above. 

94  See paras 3.4.1.5 and 3.4.1.4 above. 

95  See para 3.4.1.10 above. 
96  See para 3.4.1.9 above. 
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Noticeably, the Tourism Law does not provide for the aim of local control,97 despite 

its traces under objective (h). This affects the ultimate goal of sustainable tourism 

development to improve livelihoods, considerably, and even more, it reflects 

adversely on the approach towards local communities in the Mozambican GLTFCA 

component. The objective with connotations of social equity is also vague in the 

Law, indicating that the tourism industry in Mozambique may be lacking in its 

obligations towards corporate social responsibility or human rights protection, other 

than for tourists.98 Within this context, the Tourism Law applies to tourism activities; 

public sector activities directed at promoting tourism, suppliers of tourism products 

and services, tourists and consumers of tourism products and services.99 This scope 

of the law includes both state actors and non-actors. 

5.2.4.1 State actors 

The Tourism Law entrusts the Council of Ministers with the supervisory role over 

tourism policy and the strategic planning for tourism development.100 The principal 

mandate for the management and promotion of tourism, however, rests with the 

Ministry of Culture and Tourism (Ministério da Culture e Turismo).101 Its functions 

include: promoting culture and tourism as instruments of social and economic 

development; preserving, valorising and conserving cultural heritage; encouraging 

activities that contribute to the development and strengthening of the cultural and 

tourist associated movement; improving the legal framework and other mechanisms 

of articulation; encouraging the participation of public and private individuals and 

institutions in supporting the promotion of cultural and tourist initiatives; promoting 

the sustainable development of culture and tourism; contributing to the increase of 

state revenues through the promotion and development of cultural and creative 

industries; and regulating and supervising the application of public policies in the 

                                        

 

97  See para 3.4.1.4 above. 

98  See para 3.4.1.9 above. 
99  Article 4 of the Tourism Law. 

100  Article 6 of the Tourism Law. 

101  The Ministry of Culture and Tourism is established by Presidential Decree (Decreto Presidencial) 
1 of 2015 of 16 January 2015. 
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areas of culture and tourism. These functions are undertaken under specific 

directorates within this ministry.  

The scope of the Tourism Law also encompasses other public bodies whose activities 

promote tourism.102 The MITADER, whose mandate also includes the licensing of 

tourism activities in the context of land, environment and rural development, falls 

under this bracket.103 Other ministries whose activities promote tourism development 

include the ministry responsible for investment, taxation and immigration, namely 

the Ministry of Industry and Trade (Ministério da Indústria e Comércio),104 the 

Ministry of Economics and Finance (Ministério da Economia e Finanças) and the 

Ministry of Interior (Ministério do Interior),105 respectively. The Tourism Law also 

calls for the involvement of public training institutions in the planning and 

programmes of tourism.106 This makes the Ministry of Education and Human 

Development (Ministério da Educação e Desenvolvimento Humano) an important 

player in tourism development. 

The Ministry of Culture and Tourism also governs the activities of the state agencies 

that promote tourism development in Mozambique. The first is the National Institute 

for Tourism (Instituto Nacionale de Turismo - INATUR),107 that falls under the 

Ministry of Culture and Tourism and the Ministry of Economics and Finance.108 While 

the principal supervisory body is the former, the Ministry of Economics and Finance 

oversees the investment aspects of INATUR.109 INATUR is responsible for, among 

others, promoting the development of the tourism sector; the classification of 

                                        

 

102  Article 4 of the Tourism Law. 
103  See para 5.2.2.1 above. 

104  Established by a 5 of Decree 1 of 1975  

105  Established by article 22 of Decree 1 of 1975  
106  Article 12 of the Tourism Law. 

107  Established by Decree creating the National Institute of Tourism (INATUR) (Decreto Cria o 
Istituto Nacional do Turismo) 36 of 2008 (hereafter Decree 36 of 2008) read with Ministerial 
Diploma Approving the Internal Regulation of the National Tourism Institute (Diploma Ministerial 
Aprova o Regulamento Interno do Instituto Nacional do Turismo) 40 of 2016 of 22 June 2016 

(hereafter Ministerial Diploma 40 of 2016).  

108  Article 2 of the Ministerial Diploma 40 of 2016. 
109  Article 12 of the Tourism Law. 
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tourism establishments; the development of tourism interest zones; the promotion of 

tourism activities; financing and investments in tourism development; identifying 

tourism interest zones, participation in social shares and the management of 

heritage assets.110  

In accordance with these functions, INATUR comprises of Investment and 

Development Services, Promotion Services, Classification and Training Services and 

Heritage Services.111 The Investment and Development Services focuses on the 

development of zones for tourist attraction and the development of infrastructure.112  

The Promotion Services are concerned with the marketing of tourism and tourism 

events.113 The Classification and Training services focuses on the classification of 

tourism enterprises as well as training.114 The Department of Heritage Management 

Services focuses on the management of real estate assets and social participation.115 

INATUR also comprises of a Microcredit Board for providing financial assistance and 

credits in the tourism industry.116 Though not under the Ministry of Culture and 

Tourism, ANAC is the other state agency, which as discussed earlier, is responsible 

for the issuing of tourism licenses in conservation areas.117 

At subnational level, the Provincial Directorates of Culture and Tourism (Direcçoes 

Provinciais de Culture e Turismo) as well as District Economic Services (Serviços 

Distritais de Actividades Económicas) represent the Ministry of Culture and 

Tourism.118 The Provincial Governors are responsible for the licensing of the lower 

classifications of accommodation establishments, while the District Administrators 

are responsible for the licensing of single classification establishments in rural 

                                        

 

110  Article 3 of the Ministerial Diploma 40 of 2016. 
111  Article 10 of the Ministerial Diploma 40 of 2016. 

112  Articles 10(1), 14, 19 and 20 of the Ministerial Diploma 40 of 2016. 
113  Articles 10(2), 15,16 and 18 of the Ministerial Diploma 40 of 2016. 

114  Article 10(3) of the Ministerial Diploma 40 of 2016. 
115  Articles 10(4), 22-25 of the Ministerial Diploma 40 of 2016. 

116  Articles 37 and 38 of the Ministerial Diploma 40 of 2016. 

117  See para 5.2.2 above. 
118  Article 31 of the Ministerial Diploma 40 of 2016. 
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areas.119 The District Administrator is also responsible for promoting and licensing 

of tourism activities, and may delegate it to the relevant tourism representative at 

district level.120 However, challenges around the decentralisation of the licensing of 

tourism activities, persist in practice.121 The section that follows considers the role 

of non-state actors in tourism development. 

5.2.4.2 Non-state actors 

The tourism sector is organised and functions through a system that incorporates 

the public and private entities involved in tourism activities.122 The private sector 

includes suppliers of tourism products and services, namely tour operators, tourist 

amusement, the travel industry, the accommodation industry, recreation, the food 

and beverages industry and suppliers of other activities that may be included by the 

Council of Ministers.123 The Tourism Law also paves the way for the involvement of 

tourism businesses in the governance of TFCAs by allowing tourism activities in 

conservation areas.124  

While the Tourism Law allows for the involvement of other parties in tourism 

development, it does not provide any further detail as to the meaning of these 

“other parties,” nor does it contain provisions on “other actors”, save for the 

enumerated rights of tourists.125 This suggests that the law fails to incorporate 

pertinent stakeholders such as the local communities. This vagueness over other 

non-state actors is somewhat alleviated by the National Tourism Policy and Strategy, 

2003 (Política Nacional de Turismo e Estratégia de Implementação).126 This policy 

document calls for the establishment of local tourism bodies, in the form of 

associations, which integrate economic agents and community leaders of specific 

                                        

 

119  Article 12(b) and (c) of Decree 18 of 2007. 

120  Article 35 of the Ministerial Diploma 40 of 2016. 
121  ACIS and GIZ The Legal Framework for Tourism Licensing 12. 

122  Article 5 of the Tourism Law. 
123  Article 15 of the Tourism Law. 

124  Article 9 of the Tourism Law. 

125  Articles 20 and 21 of the Tourism Law. 
126  Approved by Resolution 14 of 2003.  
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areas. It calls for representatives of NGOs that operate in a tourism destination and 

other entities that are influential in the socio-economic development of the area.127 

These associations should represent residents of tourism destinations in relation to, 

inter alia, plans for the utilisation of the area for tourism purposes.128 They may be 

useful in facilitating the involvement of local stakeholders such as local communities 

in tourism development, filling the gaps in the Tourism Law.129 The new Strategic 

Tourism Development Plan 2015-2024 of 2016, a product of multi-stakeholder 

engagement, envisages a more detailed account of the relationships between these 

actors.130  

5.3 Governance-based tools for promoting the GLTFCA objectives 

Against this background, it is necessary to examine the governance-based tools in 

place to promote biodiversity conservation, the improvement of livelihoods–

alleviation of poverty and economic development, after the governance actors in the 

Mozambican GLTFCA component have been established.131 

5.3.1 Tools for biodiversity conservation in TFCAs 

This segment assesses whether the relevant Mozambican legislation provides for the 

tools necessary for promoting biodiversity conservation in TFCAs are provided for 

in.132 These tools include protected area management options for local communities, 

CBNRM and benefit-sharing, administrative sanctions, criminal sanctions for wildlife 

crimes, agreements for biodiversity conservation, rights to natural resources, 

including land, complementary procedural rights and civil remedies.133 

                                        

 

127  Paragraph 8.6.3 of the National Tourism Policy and Strategy. 
128  Paragraph 8.6.3 of the National Tourism Policy and Strategy. 

129  See para 5.3.1.2 above. 
130  UNWTO 2016 

  http://cooperation.unwto.org/news/2016-01-14/new-strategic-tourism-development-plan-stdp-
mozambique-approved.  

131  See para 3.7.2 above. 

132  See para 3.7.2.1 above. 
133  See para 3.7.2.1 above. 

http://cooperation.unwto.org/news/2016-01-14/new-strategic-tourism-development-plan-stdp-mozambique-approved
http://cooperation.unwto.org/news/2016-01-14/new-strategic-tourism-development-plan-stdp-mozambique-approved
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5.3.1.1 Mandatory protected areas management options for local communities 

The Conservation Areas Law establishes community conservation areas (área de 

conservação comunitária) that fall within the community public domain under the 

management of the local communities who hold the rights of use and enjoyment of 

land that is allocated for conservation.134 The objectives of these community 

conservation areas are to protect and conserve natural resources within customary 

community use in order to ensure their sustainable management for local 

sustainable development.135 The local communities therefore manage community 

conservation areas in accordance with the community customary rules and practices, 

enabling even the licensing of activities for the exploitation of the resources.136 

Additionally, the participatory management in the Conservation Areas Law, which 

includes ANAC as the managing authority in collaboration with the private sector, 

local communities and other external entities, is mandatory in nature.137 However, it 

does not specify the nature of these collaborations and the extent to which local 

communities may participate. In other words, the law is silent on whether local 

communities participate as managers-cum-land rights holders and/or 

beneficiaries.138 This is somewhat alleviated by the Land Law, which ensures the 

participation of rural communities in natural resource management as holders of 

land use rights known as the Direito de Uso e Aproveitamento de Terra (DUATs). It 

also ensures the participation of rural communities as natural resources right 

holders. However, in the absence of clear and definitive management arrangements, 

this leaves local communities vulnerable to the dictates of the management 

authorities and the other actors.139  

                                        

 

134  Article 22 of the Conservation Areas Law. 

135  Article 22(2) of the Conservation Areas Law. 
136  Articles 22(3) and (4) of the Conservation Areas Law. 

137  See para 5.2.2.2 above. 

138  See para 5.2.2.2 read with para 3.5.1.2 above. 
139  See para 5.2.2.2 read with para 2.4.2.2 above. 
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5.3.1.2 Mandatory CBNRM and benefit-sharing tools and incentives  

CBNRM in Mozambique can be traced back to the Constitution of the Republic of 

Mozambique, 2004, which places certain natural resources under the public domain 

of communities.140 Consequently, the community conservation areas in the 

Conservation Areas Law are a mandatory form of CBNRM.141 Moreover, the 

participatory management in conservation areas, which includes local communities; 

as well as the COGEPs in forestry and wildlife management and the local community 

management provisions in the Land Law, makes CBNRM mandatory.142 However, it 

appears that local communities do not benefit much from these tools.143 For 

instance, the Ministerial Decree on the Sharing of Protected Area Tourism Revenues 

(Consignação das Receitas Cobradas nos Parques e Reservas Nacionais Decreto),144 

entitles local management committees to 16 percent of the revenue generated from 

the tourism fees in protected areas.145 The Forestry and Wildlife Regulations146 also 

allocate 20 percent of the revenue from forestry and wildlife management to local 

communities.147 Yet, these benefit-sharing tools apply to the local communities as 

right holders to the land or natural resources within or adjacent to the protected 

areas and not necessarily as part of their participation in CBNRM.148  

Even then, local communities are licensed to exploit the natural resources for 

commercial purposes, except where the exploitation is for their own consumption.149 

For instance, hunting wildlife for consumptive purposes, requires additional 

                                        

 

140  Article 98(3) of the Constitution of the Republic of Mozambique, 2004. See also para 5.3.1.1 
above. 

141  See para 5.3.1.1 above. 
142  See para 5.2.2.2 above. 

143  See for instance Dyer et al 2014 Journal of Environmental Management 137-145; Nhantumbo 

and Anstey “CBNRM in Mozambique” 257-276; Wilson “Of Diffusion and Context” 149-176. 
144  (Ministerio Decreto no. 15/2009) Decree 15 of 2009 and Ministerial Diploma (Ministerio Diploma 

no. 66/2010) 66 of 2010. 
145  See also, Pereira Sharing Benefits from Tourism in Mozambique 81-83.  

146  Decree 12 of 2002. 
147  Article 102 of the Forestry and Wildlife Regulations read with a 35 of the Forestry and Wildlife 

Law. 

148  Aquino et al Mozambique Dedicated Grant Mechanism 1. 
149  Articles 9 and 15 of the Forestry and Wildlife Law. 
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requirements for the fulfilment of technical requirements, such as proof of technical 

capacity in the commercial use of wildlife and forestry resources.150 These 

qualifications to the CBNRM have a crippling effect on local community participation. 

Notwithstanding the above, there are no incentives for CBNRM in the management 

of protected areas.151 

5.3.1.3 Administrative sanctions for non-compliance 

There are no administrative sanctions for non-compliance with the mandatory 

management tools as a means to protect the interests of local communities. This is 

perhaps the reason for the challenges that local communities face in participating 

and benefiting from the management of protected areas in Mozambique.152 

5.3.1.4 Criminal sanctions for wildlife crimes 

The Environmental Framework Law, which governs environmental protection and 

management, prohibits activities that threaten conservation, reproduction, quality 

and quantity of biological resources, especially those that are threatened with 

extinction.153 Criminal liability arises for non-compliance with these prohibitions.154 

The Conservation Areas Law further prohibits activities such as hunting, forestry, 

agriculture, mining or farming, all works that may alter the land or vegetation, that 

cause pollution, that disturb the maintenance of ecological processes, and the 

introduction of alien species in national parks.155 These prohibitions also attract 

criminal liability.156 Moreover, the Forest and Wildlife Law imposes penalties in the 

                                        

 

150  Article 15(3) of the Forestry and Wildlife Law. 
151  Johnstone, Cau and Norfolk 2004 www.policy-

powertools.org/.../Mozambique_study_Johnstone_et_al.pdf.  
152  See para 2.4.2.2 above. 

153  Article 12 of the Environmental Framework Law. 
154  Article 27 of the Environmental Framework Law. 

155  Article 16 of the Conservation Areas Law  
156  Articles 53, 54, 59 and 60 of the Conservation Areas Law on additional penalties relating to 

conservation areas. 

http://www.policy-powertools.org/.../Mozambique_study_Johnstone_et_al.pdf
http://www.policy-powertools.org/.../Mozambique_study_Johnstone_et_al.pdf
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form of fines and imprisonment for infractions pertaining to forest and wildlife 

management and resources.157  

5.3.1.5 Agreements for biodiversity conservation 

The participatory management of conservation areas, though mandatory, is effected 

through agreements between ANAC and private entities, external entities and local 

communities.158 Similar agreements are possible for the management of forestry and 

wildlife resources as well as for the management of rural land falling within 

protected areas.159 In addition, the ANAC conservation committees allow for the 

conclusion of agreements for local communities to participate in an advisory capacity 

for conservation initiatives.160 The Conservation Areas Law also specifically provides 

for PPPs and CPPPs for generating income for biodiversity conservation.161 These 

tools enable local community participation in biodiversity conservation within the 

GLTFCA component.  

5.3.1.6 Enforcement of rights to natural resources, including land; complementary 

procedural rights and civil remedies 

The rights of access to and use of natural resources is premised in the Constitution 

of the Republic of Mozambique, 2004, which places the ownership of natural 

resources in the State.162 The State therefore determines the conditions under which 

natural resources may be used subject to national interests.163 Within this context, 

the Forestry and Wildlife Law provides for the right of local communities to access 

and use forestry and wildlife resources for subsistence purposes.164 Local 

                                        

 

157  Articles 39, 41, 42, 44 and 45 of the Forestry and Wildlife Law. 
158  See paras 5.2.2.2 and 5.3.1.1 above. 

159  See paras 5.2.2.2 and 5.3.1.1 above. 
160  See para 5.2.2.2 above. 

161  Article 9 of the Conservation Areas Law. 
162  Article 98 of the Constitution of the Republic of Mozambique, 2004.  

163  Article 102 of the Constitution of the Republic of Mozambique, 2004. 

164  Articles 9, 18 and 35 of the Forestry and Wildlife Law. See also Johnstone, Cau and Norfolk 
www.policy-powertools.org/.../Mozambique_study_Johnstone_et_al.pdf. 

http://www.policy-powertools.org/.../Mozambique_study_Johnstone_et_al.pdf
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communities are therefore entitled to enter into conservation areas at no charge.165 

In addition, the DUATs for rural communities in the Land Law, entitle them to 

participate in the management of conservation.166 However, this Law does not seem 

to extend this to the access and use of land within the conservation areas 

themselves.167 Similarly, the Conservation Areas Law does not permit resource 

extraction within national parks and other similar conservation areas, permitting only 

the indirect use of natural resources with exceptions.168 The effect is that this law 

limits the access and use rights of local communities in the national parks that fall 

within the Mozambican GLTFCA component but not so within those areas outside of 

the national parks.169 This appears to conflict with the rights provided for in the 

Forestry and Wildlife Law.  

Concerning procedural rights, the Conservation Areas Law recognises the principle of 

citizen participation in the management and benefits of natural resources as a right 

for the public to participate in the decision-making processes throughout the 

conservation value chain and in the sustainable use of resources.170 The State is 

therefore obliged to establish appropriate mechanisms for the participation of public, 

private and community organisations in the management of conservation areas.171 

These tools are buttressed by the requirements for the participation of local 

communities in forestry and wildlife management in the Forestry and Wildlife Law as 

well as in the Land Law’s provisions for the participation of rural communities in the 

                                        

 

165  Articles 18 and 35 of the Forestry and Wildlife Law. 

166  Article 7 of the Land Law. 

167  Article 7 of the Land Law. 
168  Articles 13 and 14 of the Conservation Areas Law. 

169  See for instance, Tipping-Woods 2016 https://conservation.co.za/media-articles/finding-refuge-
untapped-potential-mozambiques-banhine-zinave/ who reports that the protected areas in the 

Mozambican GLTFCA component are surrounded by rural villages and are under pressure from 

bush meat and commercial poaching and logging as well as human wildlife conflict. These 
challenges are perhaps a consequence of the limitations on the rights of use and access within 

the protected area components. See also, Ekblom, Gillson and Notelid 2010 Journal of 
Archaeology and Ancient History 1-29; Lustrum 2015 Area 142-152; Lustrum 2010 South African 
Geographical Journal 129-143; Maasé 2016 Conservation and Society 100-111; Maasé and 
Lustrum 2016 Geoforum 227-237; Spierenburg and Wels 2006 Space and Culture 294-312; 

Witter 2013 Conservation and Society 406-419. 

170  Article 4 of the Conservation Areas Law. 
171  Article 6 of the Conservation Areas Law. 



240 
 

management of natural resources.172 The Forestry and Wildlife Regulations go a step 

further by setting out the consultative process between a potential investor and the 

local community for concession awards and licensing.173 The aim of this provision is 

to secure benefits for local communities, as primary stakeholders, in the commercial 

exploitation of their resources.174 By giving local communities a central role, this also 

avoids disenfranchisement of traditional users of these resources while at the same 

time attracting commercial investment.175 Yet, this consultative process is only 

undertaken in the planning phase of the projects so that there is no follow-up or 

monitoring and evaluation mechanisms during the operational phase of the 

commercial projects.176 Other challenges relating to the use of the consultation tool 

emanate from its dilution by the lack of incentives for investors, technical 

incompetence of local government and the lack of awareness or bargaining power of 

communities.177 However, there does not seem to be remedies where local 

communities are aggrieved. These setbacks ultimately influence the improvement of 

livelihoods, as will be seen below. 

5.3.2 Tools for the improvement of livelihoods–alleviation of poverty in TFCAs 

This segment examines whether the necessary tools for promoting the improvement 

of livelihoods–alleviation of poverty in TFCAs exist in Mozambique.178 It explores the 

existence of mandatory poverty reduction programmes or strategies, provincial 

legislation and municipal by-laws for the provision of basic services, mandatory 

minimum standards, incentives, agreements and rights for the provision of basic 

services, voluntary or agreement-based tourism certification standards, social 

                                        

 

172  See paras 5.2.2.2 and 5.3.1.1 above. 

173  Article 97 of the Forestry and Wildlife Regulations read with aa 35 and 36 of the Forestry and 
Wildlife Law 10 of 1999. 

174  Salomão 2006 http://www.cifor.org/miombo/docs/CBNRM%20Mozambique.pdf. 

175  Johnstone, Cau and Norfolk 2004 www.policy-
powertools.org/.../Mozambique_study_Johnstone_et_al.pdf.  

176  Johnstone, Cau and Norfolk 2004 www.policy-
powertools.org/.../Mozambique_study_Johnstone_et_al.pdf.  

177  Johnstone Cau and Norfolk 2004 www.policy-

powertools.org/.../Mozambique_study_Johnstone_et_al.pdf .  
178  See para 3.7.2.2 above. 

http://www.cifor.org/miombo/docs/CBNRM%20Mozambique.pdf
http://www.policy-powertools.org/.../Mozambique_study_Johnstone_et_al.pdf
http://www.policy-powertools.org/.../Mozambique_study_Johnstone_et_al.pdf
http://www.policy-powertools.org/.../Mozambique_study_Johnstone_et_al.pdf
http://www.policy-powertools.org/.../Mozambique_study_Johnstone_et_al.pdf
http://www.policy-powertools.org/.../Mozambique_study_Johnstone_et_al.pdf
http://www.policy-powertools.org/.../Mozambique_study_Johnstone_et_al.pdf
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licenses to operate, tools for voluntary TDIDR, and HRIAs for tourism development 

projects.179 

5.3.2.1 Mandatory poverty reduction programmes or strategies 

The Constitution of the Republic of Mozambique, 2004 states that the fundamental 

objectives of Mozambique are, inter alia, to build a society of social justice and to 

achieve material and spiritual well-being and quality of life for its citizens.180 These 

objectives are effected through, inter alia, the Government's Action Plan for the 

Reduction of Absolute Poverty 2011-2014 (Plano de Accao para Reducao da Pobreza 

Absoluta - PARPA) which, despite its timeframe, serves as the key framework 

document for fighting poverty in Mozambique through pro-poor growth.181 It 

recognises that the tourism sector can contribute to the alleviation of poverty 

through promoting locally produced goods and thereby stimulating employment 

opportunities.182 Closely related is the Five Year Plan 2015-2019 (Programa 

Quiquenal do Governo), a key medium-term programming instrument, to improve 

the living conditions of Mozambican people. Another strategic instrument is Agenda 

2025, which highlights medium to long-term priorities for the future development of 

Mozambique and establishes the three main pillars for the development of the 

country, namely, governance, human capital and economic development.183  

Other pertinent strategies include the Strategic Plan for Agricultural Development 

(Plano Estratégico de Desenvolvimento do Sector Agrário) 2011-2020,184 the 

National Strategy for Basic Social Security (Estratégia Nacional de Segurança Social 

Básica) (2016-2024)185 and the National School Feeding Programme (Nacional de 

                                        

 

179  See para 3.7.2.2 above. 
180  Article 11 of the Constitution of the Republic of Mozambique, 2004. 

181  IMF 2011 https://www.imf.org/external/pubs/ft/scr/2011/cr11132.pdf. 
182  Paragraph 3.1 of the Strategic Plan for the Development of Tourism in Mozambique (2004-2013). 

183  Agenda 2025 (2003). 

184  This aims to strengthen value chains and PPPs in food security. 
185  For improvement in the management and coverage of social security programmes. 

https://www.imf.org/external/pubs/ft/scr/2011/cr11132.pdf
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Alimentação Escolar).186 However, the operationalisation of these strategies at the 

sub-national level is challenged by the insufficient development of implementation 

strategies and the lack of capacity in institutions at this level of government.187 

Consequently, poverty remains high in provinces such as the GLTFCA province of 

Gaza, which is predominantly rural.188 Within this context, the study considers 

subnational the tools for the provision of basic services. 

5.3.2.2 Provincial legislation and municipal by-laws for basic services 

The provision of basic services at subnational and local level is regulated by the Law 

of Local State Organs, which decentralises this mandate to district and provincial 

governments.189 Therefore, the provision of basic services falls under the domain of 

provinces and districts. However, in the absence of identified provincial legislation 

and municipal by-laws,190 the national sectoral laws apply. This is considered in 

detail below.  

5.3.2.3 Mandatory minimum standards, incentives, agreements and rights for 

provision of basic services  

The national sectoral legislation sets minimum standards for the provision of basic 

services. For instance, the Water Law (Lei de Águas) provides for water supply and 

sanitation services.191 In terms of this and related law and policy,192 access to water 

and sanitation services is facilitated by provinces and districts but once the 

necessary infrastructure is constructed it is managed by community groups that 

have little or no state intervention as well as very limited, if any, public funding for 

                                        

 

186  For the expansion of school feeding to all pre-primary and primary schools, emphasising local 

procurement, community participation and nutrition education. 

187  World Food Programme 2017 
https://documents.wfp.org/stellent/groups/public/documents/resources/wfp291937.pdf. 

188  World Bank Accelerating Poverty Reduction 27-30. 
189  Artices 2 and 3 of the Law of Local Organs. 
190  The researcher was unable to access any provincial legislation or municipal by-laws. 
191  Water Law 16 of 1991. 

192  See for instance, the National Water Policy (Política Nacional de Água) (2007); the National Rural 
Water and Sanitation Strategic Plan (Água Rural Nacional e Plano Estratégico de Saneamento) 
(2007). 
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works.193 The Constitution of the Republic of Mozambique, 2004 provides for a 

national health system for all citizens. This is regulated by the Health Sector 

Strategic Plan (Plano Estratégico do Sector da Saúde) 2014-2019, which emphasises 

the provision of primary health care to all citizens through the National Health 

Services.194 However, in rural areas – where the National Health Services cannot 

reach,195 the provision of primary health care is left to community level service 

providers as well as Traditional Medicine Practitioners who offer an alternative to 

western medicine.196 Similarly, access to other basic services for rural communities is 

limited by a lack of finance and government personnel.197 

There appears to be no incentives for the provision of basic services in existing 

legislation. For rural communities there also appears to be no legislative provision for 

agreements hence the limited provision or inaccessibility of these services in rural 

areas. Nevertheless, the Constitution of the Republic of Mozambique, 2004 

recognises certain rights to basic services, such as, the right to education,198 the 

right to health199 and the right to housing.200 These rights are justiciable and 

therefore guarantee access to justice and courts for breach.201 In addition, the 

Constitution of the Republic of Mozambique, 2004, sets out a right of popular action, 

which enables citizens to claim, inter alia, compensation for the violation of rights 

                                        

 

193  African Ministers’ Council on Water Water Supply and Sanitation 16-22.  
194  National Health Service has four levels of service provision, namely, Health Centres and Health 

Posts; and district hospitals, general hospitals and rural hospitals, see para 2.1.4.1 of the Health 
Sector Strategic Plan PESS 2014-2019. 

195  See para 2.1.4 of the Health Sector Strategic Plan PESS 2014-2019. See also, Schwitters et al 
2015 Global Health: Science and Practice 109-115; Van der Ploeg et al ”The responsibility of 
business enterprises” 194.  

196  See para 2.1.4 of the Health Sector Strategic Plan PESS 2014-2019. See for instance, Schwitters 

et al 2015 Global Health: Science and Practice 109-115. See also, Van der Ploeg et al “The 
responsibility of business enterprises” 194.  

197  With respect to the education sector, see for instance, the National Education System Law (Lei 
do Sistema Nacional de Educação) 6 of 1992; the Education Sector Strategic Plan (Plano 
Estratégico do Sector da Educação Nacional) II 2005-2009.  

198  Article 88 of the Constitution of the Republic of Mozambique, 2004. 

199  Article 89 of the Constitution of the Republic of Mozambique, 2004. 

200  Article 91 of the Constitution of the Republic of Mozambique, 2004. 
201  Articles 6(2)1 and 70 of the Constitution of the Republic of Mozambique, 2004. 
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such as the right to health.202 However, judicial actions regarding these and other 

rights involve litigation against the State, yet in terms of the justice system the State 

cannot be held accountable by the courts.203 

5.3.2.4 Voluntary or agreement-based tourism certification standards 

The law does not yet provide for tourism certification standards. However, voluntary 

tourism certification standards are established by regional tourism organisations, 

which tourism businesses in Mozambique can comply with.204   

5.3.2.5 Social license to operate 

It appears that there are no express laws to include a social license to operate for 

tourism developers. Nevertheless, the management regime for rural land in the Land 

Law may set the basis for such agreements to be concluded between rural 

communities and developers.205  

5.3.2.6 Mandatory tools, incentives, agreement-based standards, agreements, 

human rights protections and civil remedies for voluntary TDIDR 

The Conservation Areas Law provides for the resettlement of people out of 

conservation areas, where the presence of these people is incompatible with the 

legal status of the conservation area or prevents its good management.206 While this 

provision is not directly applicable to TDIDR, it serves as a basis for resettlement 

where tourism development occurs, within the management framework of the 

conservation area. However, there are no specific procedures for the resettlement 

process. This potentially exposes affected communities to involuntary displacement 

                                        

 

202  Article 81(1)(2)(a)(b) of the Constitution of the Republic of Mozambique, 2004. 
203  See for instance, aa 223-230 of the Constitution of the Republic of Mozambique, 2004 on the 

judicial system of Mozambique. For a detailed discussion of the power of the courts over human 
rights claims against the State, see for instance, Nhampossa Challenges to the Implementation 
and enforcement 22-26; Mandlate 2010 ESR: Economic and Social Rights in South Africa 22-24.  

204  See for instance, the certification standards of Fair Trade Tourism organization 

http://www.fairtrade.travel/Mozambique/.  

205  See para 5.3.3.1 above. 
206  Article 48 of the Conservation Areas Law. 

http://www.fairtrade.travel/Mozambique/
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and resettlement. Notwithstanding, the DUAT for rural communities provided for in 

the Land Law makes it mandatory for tourism developers to consult affected 

communities prior to any TDIDR.207 The consultation process may be regarded as a 

basis for the creation of agreements between tourism developers and rural 

communities, where TDIDR is an option.208 The DUAT is also a right of use even 

where there is no formal title over the land, thus protecting rural communities from 

involuntary TDIDR.209  

In addition, the Territorial Planning Legal Framework Law (Lei sobre Ordenamento 

do Território)210 states that legal occupiers in an area planned to be used in the 

public interest, may be removed from such land and be fairly compensated for the 

loss of tangible and intangible assets, the breakdown of social cohesion, and the loss 

of their productive assets.211 Nevertheless, it does not detail the mechanisms for 

compensation in instances of appropriation of land.212 Moreover, where TDIDR 

occurs, the Regulations on the Process of Resettlement Resulting from Economic 

Activities (Regulamento sobre o Processo de Reinstalação de Actividades 

Económicas)213 (hereafter Resettlement Regulations) lay down the procedures for 

the preparation, implementation and monitoring of resettlement.214 These 

Regulations establish a resettlement model, the environmental characteristics and 

criteria for the definition of plots for any resettlement process,215 prescribing the 

                                        

 

207  See para 5.3.3.1 above. 
208  See para 5.3.3.1 above. 

209  See para 5.3.3.1 above. These legal tools for resettlement are especially applicable to mining 
activities in Mozambique. For a detailed discussion of their application in the latter, see for 

instance, Lillywhite, Kemp and Sturman Mining, resettlement and lost livelihoods 6. 

210  Territorial Planning Legal Framework Law 19 of 2007; Decree (Decreto) 23/2008; Ministerial 
Diploma (Ministerio Diploma) 181/2010. 

211  Article 12 of the Territorial Planning Legal Framework Law. 
212  Chiziane et al Legal Framework Enabling Sustainable Land-use 46.  

213  Regulation on the Process of Resettlement Resulting from Economic Activities Decree 31 of 2012. 
214  Article 11 of the Regulation on the Process of Resettlement Resulting from Economic Activities 

Decree 31 of 2012. 

215  Articles 16, 17 and 18 of the Regulation on the Process of Resettlement Resulting from Economic 
Activities Decree. 
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respective roles and responsibilities of the government at all levels,216 and the 

developers.217 In particular, tourism developers must produce resettlement plans, 

which are an integral part of the environmental impact assessment (EIA).218 The 

resettlement process is also subject to inspection by the Environmental Inspection 

authorities.219 Non-compliance with the Resettlement Regulations attracts 

administrative as well as criminal sanctions.220  

Also important, the Resettlement Regulations establish performance benchmarks for 

developers to re-establish or create a standard of living equal to or above the pre-

resettlement standard.221 These benchmarks are also enforceable as rights for the 

affected communities:  

(a) To have their income level re-established, equal to or above the previous level; 
(b) To have their standard of living re-established, equal to or above the previous 
level; 
(c) To be transported with their goods to the new place of residence; 
(d) To live in a physical space with infrastructures and social facilities; 
(e) To have space to perform their subsistence activities; and  
(f) To give their opinion about the entire resettlement process.222 

In addition to these substantive rights, the affected communities have the right to 

information about the resettlement process to enable public participation.223 This 

                                        

 

216  Article 12 of the Regulation on the Process of Resettlement Resulting from Economic Activities 
Decree. 

217  Article 11 of the Regulation on the Process of Resettlement Resulting from Economic Activities 
Decree. 

218  Article 15 read with aa 19-23 of the Regulation on the Process of Resettlement Resulting from 
Economic Activities Decree. The EIA is provided for in the Environmental Impact Assessments 
Regulations Decree (Regulamento sobre a Avaliação do Impacto Ambiental) 45 of 2004. 

219  Article 24 of 2012. The Environmental Inspection authorities are established in terms a 29 of the 
Environmental Framework Law. 

220  Articles 25 and 26 of the Regulation on the Process of Resettlement Resulting from Economic 
Activities Decree. 

221  Article 4 of the Regulation on the Process of Resettlement Resulting from Economic Activities 
Decree. 

222  Article 10 of the Regulation on the Process of Resettlement Resulting from Economic Activities 
Decree. Translation made available by Associação de Comércio e Indústria 2017 
https://www.acismoz.com/wp-content/uploads/2017/06/Regulamento-de-Reassentamento-

August-as-published-JO.pdf. 

223  Article 14(1) and (2) of the Regulation on the Process of Resettlement Resulting from Economic 
Activities Decree. 
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right also includes compulsory dissemination procedures.224 The right of access to 

information is also enforceable by interested parties, enabling the participation of 

civil society on behalf of local communities.225 These substantive and procedural 

rights, however, are not fortified by a specific concomitant right of access to justice 

in the event of TDIDR.226 As progressive as these tools for resettlement are, they do 

not limit TDIDR to a last resort.227 This exposes local communities to high 

possibilities of displacement for large-scale economic activities.228 It is therefore 

important to consider whether there are HRIAs.  

5.3.2.7 HRIAs for tourism development projects 

There are also no laws that provide for HRIAs in general and for tourism 

development projects in particular. However, the National Directorate for Human 

Rights of the Ministry of Justice, in partnership with civil society has drawn up a 

Business and Human Rights Initiative (Inciativa de Negócios Direitos Humanos de 

Moçambique), based on the United Nations Guiding Principles on Business and 

Human Rights.229 This initiative is a preliminary effort for the creation of a National 

Action Plan on business and human rights, as recommended by the UN Human 

Rights Council and UN Working Group on business and human rights.230 

                                        

 

224  Article 14(4) of the Regulation on the Process of Resettlement Resulting from Economic Activities 
Decree. 

225  Article 14(2) of the Regulation on the Process of Resettlement Resulting from Economic Activities 
Decree. 

226  Chiziane et al Legal Framework Enabling Sustainable Land-use 43. 
227  Chiziane et al Legal Framework Enabling Sustainable Land-use 43. 

228  See para 2.4.2.2 above. See also Van der Ploeg et al  “The responsibility of business enterprises” 
194-195; Du Plessis “Cross-border gas pipelines” 292.  

229  Business & Human Rights Resource Centre 2018 https://www.business-
humanrights.org/en/mozambique-1. See also UN Human Rights Office of the High Commissioner 

2016 https://www.ohchr.org/en/issues/business/pages/nationalactionplans.aspx.  

230  Business & Human Rights Resource Centre 2018 https://www.business-
humanrights.org/en/mozambique-1.  
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5.3.3 Tools for promoting economic development in TFCAs 

This segment examines whether relevant Mozambican legislation provides for the 

necessary tools for promoting economic development in TFCAs.231 This entails 

investigating the existence of the following tools: revenue sharing agreements, 

tourism planning, marketing, infrastructure development and land use planning, 

investment in TFCAs, tourism concessions, equitable treatment of investors, 

incentives for tourism businesses including favourable immigration controls, local 

procurement, movement of goods and persons, labour and employment quality, job 

creation and job security and CSR strategies.232 

5.3.3.1 International revenue sharing agreement(s) and mandatory national revenue 

sharing tools for TFCA participating countries 

In as much as the Conservation Areas Law provides for the establishing of TFCAs,233 

the absence of a revenue sharing agreement between the participating countries 

also means there are no revenue sharing tools at domestic level.234 

5.3.3.2 Mandatory national minimum standards for tourism planning, marketing, 

infrastructure development and land use planning in TFCAs 

The Tourism Law provides for the sustainable development of tourism as the 

benchmark for tourism planning.235 The sustainable development of tourism requires 

all levels of government to promote tourism development with low environmental 

impact in order to preserve the natural resources.236 In addition, the operation of 

tourist undertakings must be done in ways that seek to improve their integration into 

the local economy and the social environment.237 In conservation areas, the Tourism 

Law prescribes specific forms of tourism, namely, ecotourism and cynegetic 

                                        

 

231  See para 3.7.2.3 above. 
232  See para 3.7.2.3 above. 

233  See para 5.2.1 above. 
234  See para 4.3.3.1 above. 

235  Article 7 of the Tourism Law. 

236  Article 7(2) of the Tourism Law. 
237  Article 7(3) of the Tourism Law. 
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tourism,238 among others, which must comply with management plans and other 

legal provisions.239 Further, the tourism that occurs in the conservation areas must 

promote the conservation of the ecosystems, habitats and species found therein.240 

The Conservation Areas Law adds the basic standards for the protection, 

conservation, renewal and sustainable use of biodiversity in conservation areas,241 

while the Forestry and Wildlife Law stipulates the sustainable use of natural 

resources.242 

Tourism marketing is regulated by the Tourism Marketing Strategy (Estratégia de 

Marketing do Turismo).243 For marketing purposes, this Strategy establishes key 

geographic areas as Priority Investment Areas (Áreas Prioritárias para Investimento 

no Turismo – APITs). In terms of this classification, the GLTFCA falls under the Type 

B Priority Investment Areas (Limpopo Massingir and Limpopo-Mapai) that allow for 

ecotourism, adventure, special interests for the domestic, regional and international 

leisure and niche eco-tourism market segments.244 This marketing classification is 

consistent with the sustainable development of tourism provided for in the Tourism 

Law with respect to low impact tourism.245  

With respect to infrastructure development, Mozambique is largely dependent upon 

PPPs, particularly donor funded projects regulated by the Public-Private Partnerships, 

Large Scale Projects and Business Concessions Law (Lei do Normas Orientadoras do 

Processo de Contratação, Implemtação e Monitoria de Empreendimentos de 

Parcaerias Público-Privadas, de Projectos de Grande Dimensão e de Concessões 

                                        

 

238  Paragraph 26 Glossary of the Tourism Law defines cynegetic tourism as hunting, photography, 

filming and watching of wild animals for recreational or commercial purposes. 

239  Article 9 of the Tourism Law. 
240  Article 9 of the Tourism Law. 

241  See paras 5.2.1, 5.2.2. and 5.3.1.1 above.  
242  See paras 5.2.1, 5.2.2. and 5.3.1.1 above. 

243  Approved by Resolution 45 of 2006. 
244  See the APIT Classifications in the Tourism Marketing Strategy 2006/2013. For a detailed 

discussion of these classifications, see for instance, Magnani 2017 Almatourism Special Issue 

231-240.  
245  Para 5.2.4.1 above.  
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Emresariais).246 The over reliance on donor funded projects has contributed to ad 

hoc infrastructure development in areas determined by the donors, leaving minimal 

development in rural areas.247 Nevertheless, the Tax Incentives Code (Código de 

Benefícios Fiscais)248 establishes tax benefits for investment expenditures incurred 

with the construction and rehabilitation of public infrastructure, creating incentives 

for infrastructure development for the private sector.249 It also provides for 

incentives to develop basic public infrastructure, such as, among others, the 

construction and rehabilitation of highways, railways, airports, water supply, 

electricity, in order to attract further investment in certain economic activities.250 

As regards land use planning, the Territorial Planning Framework Law establishes 

the framework for coordinated land use in rural and urban areas. Its objectives are 

to ensure the organisation of the national space and the sustainable use of natural 

resources, considering legal, administrative and cultural aspects; and to ensure 

favourable material conditions for social and economic development of the country, 

including protection and conservation of the environment.251 In rural areas, spatial 

planning is provided for in regional, provincial and municipal plans through a 

consultative process and subsequent publication.252 This process takes into account 

the rights of occupation of local communities and their opportunities to comment, 

complaint and dispute.253 However, it does not provide for planning at the district 

level, thereby it limits the means by which local communities may participate in the 

planning process.254 

                                        

 

246  Public-Private Partnerships, Large Scale Projects and Business Concessions Law 15 of 2011. 
247  See for instance, Shannon et al 2018 Sustainability 4. More generally on PPPs in various sectors, 

see for instance, Fischer and Nhabinde Assessment of Public-Private Partnerships 11-12.  

248  Approved by Act 4 of 2009. 
249  Article 20 of the Tax Incentives Code 4 of 2009. 

250  Article 19 of the Tax Incentives Code. 
251  Article 10 of the Territorial Planning Law. 

252  Article 12 of the Territorial Planning Law. 
253  Article 12 of the Territorial Planning Law. 

254  Monteiro et al Territorial Planning at Community Level 9. Currently, the district level land use 

plans available were developed under the Community Land Initiative, a project funded by a 
group of donors from the United Kingdom, the Netherlands, Switzerland, Sweden, Denmark and 
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The Land Law also establishes land use plans to provide, in an integrated manner, 

the general and sectoral development guidelines for a specific geographical area.255 

Additionally it requires the preparation of exploitation plans.256 These are prepared 

by project developers, indicating the proposed land use and the benefits to be 

derived from the activities and works on the land, in accordance with a determined 

schedule.257 These land use plans may assist in remedying the gap in local 

community participation in spatial planning. 

5.3.3.3 Mandatory tools, incentives and agreements for investment in TFCAs 

The Constitution of the Republic of Mozambique, 2004 establishes the general 

principles for the economic, social, financial and fiscal organisation of the state.258 

The general principle for the economic policy is to lay down “the fundamental bases 

for development, improving the living conditions of the people, through the 

participation of citizens and the efficient use of human and material resources.”259 

Within this framework of the State’s economic policy, the State must guarantee 

foreign investment.260 The Investment Law (Lei de Investimentos)261 and its 

Regulations,262 the principal law on investment, specify that investments should 

contribute to the sustainable economic and social development of the country.263 

Read with the Tourism Marketing Strategy, investment in tourism also specifically 

extends to investment in APITs, including the GLTFCA Mozambican component.264  

                                                                                                                           

 

Ireland, aimed at supporting the Government of Mozambique in securing community land use 
rights. See also Chiziane 2017 International Yearbook of Soil Law and Policy 309-320.  

255  Article 31 of the Land Law. 
256  Article 19 of the Land Law. 
257  Article 1(12) of the Land Law. 

258  Chapter IV of the Constitution of the Republic of Mozambique, 2004. 
259  Article 96 of the Constitution of the Republic of Mozambique, 2004. 

260  Article 108 read with aa 11 and 107 of the Constitution of the Republic of Mozambique, 2004. 
The economic policy is further developed in the Five Year Plan (Plano Quinquenal do Governo) 

2015-2019.  
261  Investment Law 3 of 1993. 

262  Decree 43 of 2009. 

263  Article 6 of the Investment Law. 
264  See para 5.3.3.2 above. 
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The Tourism Law provides for incentives for new investments and undertakings as 

well as improvements in APITs.265 Further, tourism projects in conservation areas in 

terms of the Conservation Areas Law qualify for the incentives contemplated in the 

Tourism Law.266 Where these foreign tourism investors comply with the 

requirements of the Investment Law to obtain an investment license, they may also 

qualify for the right to repatriate the invested capital and profits obtained.267 

Additionally, the Public-Private Partnerships, Large Scale Projects and Business 

Concessions Law provides for incentives for PPPs in APITs that are not financially 

feasible without contributions by the state.268 These guarantees may be in the form 

of the provision of finances; access to guarantees for financing requested from 

multilateral or government institutions; and subsidies or compensation for the 

provision of services or sale of products at fixed prices or tariffs.  

The Tax Incentives Code also provides for relevant incentives for foreign investment 

in, among others, the tourism sector in the form of generic and specific benefits.269 

The generic benefits include, inter alia, exemptions from the payment of customs 

and duties and Value Added Tax on specific capital goods; tax credits; and 

accelerated depreciation and amortisation of new buildings constructed in relation to 

the investment project.270 Specific benefits exist for investment in the hotel trade 

and tourism industry and the construction of basic infrastructure.271 More 

particularly, it provides for incentives for investment projects that promote 

                                        

 

265  Article 14 of the Tourism Law. 
266  See also, the Decree relating to Taxes Applicable in Conservation Areas Decree (Taxas aplicaveis 

nas Areas de Conservacao Decreto no 27/2003) 27 of 2003. 

267  These incentives are of course subject to compliance with specific requirements and procedures 
in terms of the Investment Act Regulation (Regulamento da Lei de Investimentos) Decree 43 of 

2009. 
268  Article 20 of the Public-Private Partnerships, Large Scale Projects and Business Concessions Law 

15 of 2011. 
269  Article 30 of the Tax Incentives Code. See also para 5.3.3.2 above and paras 5.3.3.7 and 5.3.3.9 

below. 

270  Article 2 of the Tax Incentives Code. 
271  Article 30 of the Tax Incentives Code. 
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rehabilitation, construction, enlargement or modernisation of infrastructure related 

to tourism and the development of nature parks and reserves.272  

The Tourism Law also creates rights for the suppliers of tourism products and 

services, as an additional tool for promoting investment in tourism.273 Suppliers of 

tourism products and services have the right to undertake their activities freely in 

compliance with this legislation; to receive authorisations to undertake their activities 

from competent authorities; to have their brochures and guides published officially; 

and to participate in programmes for promotion, support and capacity-building 

relating to tourism.274 Rights of use and enjoyment of land, DAUTs, in terms of the 

Land Law, may be held by individuals, or corporate national and foreign persons,275 

for commercial purposes, subject to specific conditions.276 The land use rights are 

limited to a maximum period of 50 years, renewable for another 50 years, and are 

not transferrable.277  

For rural land, the transfer of the land title is limited to infrastructure, structures and 

improvements on the land.278 While the Land Law does not extend these DUATs to 

protected areas, offering instead special licenses for certain activities,279 the tourism 

law and policy relaxes these restrictions for investors.280 The Tourism Law,281 the 

Strategic Plan for Tourism Development, 2003 as well as the Tourism Interest Zones 

Regulations (Regulamentos de Criação de Interesse Turístico),282 reserve land for 

                                        

 

272  Article 20 of the Tax Incentives Code. 

273  Article 17 of the Tourism Law. 

274  Article 17 of the Tourism Law. 
275  Articles 10 and 14 of the Land Law. 

276  Article 12 read with aa 11 and 22 of the Land Law.  For purposes of the Land Law a national 
corporate person refers to an entity with citizens holding an equity of more than 50%; while a 

foreign corporate person is an entity constituted in terms of Mozambican or foreign legislation, in 

which more than 50% of its equity belongs to foreign citizens, corporations or institutions.  
277  Articles 17 and 18 of the Land Law. 

278  Article 16(2) of the Land Law. 
279  Article 9 of the Land Law.  

280  Investment Climate Advisory Services World Bank Group 2012 Facilitating Large-Scale Tourism 
Resorts in Mozambique 18; Direcҫão Provincial do Turismo Provincia de Sofala 2008 Legal 

Framework for Tourism Licensing in Mozambique 53. 

281  Article 8 of the Tourism Law.  
282  Tourism Interest Zones Regulations Decree 77 of 2009. 
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tourism development, which includes land in conservation areas. These instruments 

enable developers in the public and private sector to secure land for tourism 

development by way of a declaration.283 The declaration also expedites the 

procedures for securing land and undertaking projects for tourism developers, and 

facilitates partial or total suspension of spatial planning instruments.284 The 

Conservation Areas Law makes additional provisions for investment in conservation 

areas for tourism concessions. This is discussed in detail below. 

5.3.3.4 Mandatory minimum clauses for tourism concessions 

The Tourism Law as well as the Conservation Areas Law are key instruments in 

promoting partnerships for tourism development in TFCAs. In terms of the Tourism 

Law, the tourism sector is organised and functions through a system that 

incorporates the public and private sector as well as other parties involved in 

tourism.285 The Conservation Law permits the development of tourism concessions, 

subject to authorisation.286 These provisions do not introduce new land use rights, 

but, consistent with the Land Law, allow concessions and special licenses for tourism 

development in conservation areas for the processing of the DUATs and other 

related rights expeditiously.287 This is also an incentive for investors, enabling them 

in issues relating to land registration and the acquisition of land rights.288  

The Public-Private Partnerships, Large Scale Projects and Business Concessions Law 

also tourism concessions.289 This law requires tourism concessions to be guided by 

principles, such as the contribution to the development of effective capacity and the 

rational utilisation of national resources and goods, equity in benefit-sharing, 

                                        

 

283  Article 16 of the Tourism Interest Zones Regulations Decree 77 of 2009. 

284  MLGTS Legal Circle Doing Business Mozambique 53. 
285  Article 5 of the Tourism Law. 

286  Article 26 of the Conservation Areas Law. 
287  Paragraph 5.3.3.3 above. For a detailed discussion of these tools, see for instance, Direcҫão 

Provincial do Turismo Provincia de Sofala 2008 Legal Framework for Tourism Licensing in 
Mozambique 53. 

288  Paragraph 5.3.3.3 above. See also Investment Climate Advisory Services World Bank Group 

Facilitating Large-Scale Tourism Resorts in Mozambique 18. 
289  Article 21 of the Public-Private Partnerships, Large Scale Projects and Business Concessions Law. 
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prevention and mitigation of inherent risks, business freedom and competitiveness, 

job creation and maintenance and transfer of technical know-how to nationals and 

the contribution to national capital markets.290 The concession contracts may take 

the form of BOT; Design, Build, Operate and Transfer (DBOT); Build, Own, Operate 

and Transfer (BOOT); Design, Build, Own, Operate and Transfer (DBOOT); 

Rehabilitate, Operate and Transfer (ROT); or Rehabilitate, Own, Operate and 

Transfer (ROOT). The contracts are awarded by way of public tender, which is a 

competitive bidding process governed by the public procurement rules.291 Where 

there are no bidders, the contract may be awarded by way of negotiation or direct 

award.292 The duration of these contracts ranges from ten to a maximum of thirty 

years depending on the time needed for the implementation and completion of the 

project.  

The Land Law,293 Tourism Licensing Regulation294 and Time Sharing Regime295 add 

additional tools for the establishment of tourism concessions. They empower local 

communities residing in protected areas to participate in the approval stages of the 

tourism concessions, as well as to share in the benefits through the sharing of 

parks and reserves revenues.296 The tools on tourism concessions, however, do not 

seem to facilitate CPPPs as a means to enable equitable treatment of local 

communities as investors. This is explored further below. 

5.3.3.5 Mandatory provisions for the equitable treatment of investors 

The Investment Law makes the equal treatment of national and foreign investors 

mandatory by providing them with the same rights, duties and obligations.297 This 

law therefore provides for three distinct forms of investment, namely, foreign direct 

                                        

 

290  Article 4 of the Public-Private Partnerships, Large Scale Projects and Business Concessions Law. 
291  Article 13 of the Public-Private Partnerships, Large Scale Projects and Business Concessions Law. 

292  Article 13 of the Public-Private Partnerships, Large Scale Projects and Business Concessions Law. 
293  Article 24 of the Land Law 19 of 1997. 

294  Articles 15(2) and 16(1)-(2) of the Tourism Licensing Regulation Decree 18 of 2007. 
295  Approved by Decree 39 of 2007. 

296  See the Sharing of Protected Areas Revenues Ministerial Diploma 93 of 2005, Decree 15 of 2009 

and Ministerial Diploma 66 of 2010. 
297  Article 4 of the Investment Law. 
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investment,298 national direct investment,299 and indirect investment.300 The 

protection guarantees available to investors with investment licenses, are designed 

to encourage voluntary compliance by foreign and national investors.301 Yet they 

tend to discriminate between small and large investors,302 with requirements that 

are too cumbersome and costly for SMEs.303 This limits the opportunities for local 

communities to participate as active investors in tourism development in TFCAs. 

5.3.3.6 Incentives for tourism businesses and favourable immigration controls 

In addition to the specific incentives for tourism businesses,304 Ministry of Culture 

and Tourism also provides for exemptions from customs duties and VAT on specific 

goods for the tourist trade, which include, among others, construction material, 

restaurant and bar equipment, communications equipment, recreational equipment, 

and aircraft.305  

5.3.3.7 Minimum mandatory provisions, incentives and/or agreements for local 

procurement 

The Tourism Law recognises the need for the participation of the domestic private 

sector as well as the active participation of local communities in tourism.306 The 

                                        

 

298  Defined in s 1(m) as "any form of foreign capital contribution valuable in monetary terms which 
constitutes own equity capital or resources at the own account and risk of the foreign investor, 

brought from external sources and to be used in an investment project for carrying out an 
economic activity, through a company registered in Mozambique and operating from 

Mozambican territory." 

299  Defined in s 1(n) as "any form of contribution of national capital valuable in monetary terms 
which constitutes own equity capital or resources at the own account and risk of the national 

investor destined for use in an investment project for carrying out an economic activity, through 
a company registered in Mozambique and operating from Mozambican territory." 

300  Defined in s 1(o) as "any form of investment whose remuneration and/or repayment does not 

exclusively consist of the direct participation of its contributors in the distribution of profits 
resulting from the operation of activities in projects in which the type of investment 

contemplated in Article 10 has been applied." 
301  See para 5.3.3.3 above. 

302  OECD OECD Investment Policy Reviews: Mozambique, 2013 34. 
303  OECD OECD Investment Policy Reviews: Mozambique, 2013 34. 

304 See paras 5.3.3.2; 5.3.3.3 above and paras 5.3.3.7; 5.3.3.9 below. 

305  Ministry of Tourism 2013 http://www.embamoc.co.za/tourism-leisure. 
306  Articles 3 and 4 of the Tourism Law. 

http://www.embamoc.co.za/tourism-leisure
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Tourism Strategic Plan of 2005 reiterates this by recognising the need for action 

programmes to stimulate the creation of local businesses for tourism and the 

development of linkages in order to reduce imports as much as possible. Similarly, 

one of the key goals of the PARPA is to stimulate the demand for locally produced 

goods.307 However, in the absence of minimum mandatory standards or incentives 

there is minimal effort towards the use of local products and materials. As a result, 

the existing tools are predominantly biased towards the promotion of investment, 

especially, by international players, without necessarily creating equitable 

partnerships with national and local players and fair competition. There is also no 

improvement in issues relating to the reduction of leakages, increase of linkages and 

fair distribution of tourism revenue.308 In addition, linkages in the tourism sector 

have been underexploited due to inadequate supply in the local economy. Therefore, 

tourism businesses source the majority of their inputs holly sourced from outside 

Mozambique, because the local markets are underdeveloped.309 Closely related is the 

discussion below on the movement of goods and persons in TFCAs to enhance the 

potential of local traders in tourism. 

5.3.3.8 Minimum mandatory provisions and agreements for movement of goods and 

persons in TFCAs 

The movement of persons in Mozambique is governed by the Immigration Law (Lei 

de Estabelece o Regime Juridico do Cidadão Estrangeiro Ficado as Respectivas 

Normas de Entrada, Permanência e Saida do Pais, Direitos, Deveres e Garantias)310 

and regulated by the Regulation on the Legal Standards Applicable to Foreign 

Citizens, Relative to their Entry into, Stay in and Departure from the Country 

(Regulamento sobre Normas Juridicas Aplicáveis ao Cidadão Estrangeiro, Relativeos 

à Entrada, Permanência e Saida do Pais) (hereafter Immigration Regulations).311 The 

                                        

 

307  See para 5.3.2.1 above. 
308  Jones and Ibrahimo The contribution of tourism in Mozambique – present and future 9. 

309  OECD OECD Investment Policy Reviews: Mozambique, 2013 104. 

310  Immigration Law 5 of 1993. 
311  Decree 38 of 2006; Decree 38 of 2000 and for work related issues Decree 26 of 1999. 
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law provides for various entry visas, granted upon the fulfilment of specific 

requirements, which include, among others, a residence visa, tourist visa, transit 

visa, visitor visa, business visa and employment visa.312 The Immigration Law 

establishes visa waiver agreements concluded for South African313 and Zimbabwean 

passport holders. This facilitates easier movement of tourists, traders, employees, 

and local communities from all GLTFCA participating countries. In principle, this 

should be beneficial to traders from the GLTFCA local communities.  

More significantly, the Giriyondo Tourist Access Facility opened in 2006 by the 

Presidents of the GLTP participating countries to facilitate the ease of movement by 

tourists,314 could have been a conduit for the movement of local traders as well. 

However, the movement of these local traders is still significantly restricted,315 

evidenced by reports of “excessive customs charges, unwarranted impounding of 

goods and the unfair treatment of traders as smugglers and drug traffickers.”316 

The Customs and Excise Law (Lei de Pauta Aduaneira e as Respectivas Instruções 

Preliminares),317 which provides for special customs mechanisms, regulates 

movement of goods. This Law places significant restrictions on the movement of 

specific types of goods. For instance, it prohibits the movement of livestock across 

the borders at the wildlife/livestock interface for health reasons.318 Nevertheless, this 

significantly curtails the advantages that TFCAs provide for the movement of local 

communities across borders. With the selling of livestock as a major form of 

livelihood for most families that were forced to relocate from the Limpopo National 

                                        

 

312  Articles 10–14 of the Immigration Law. 

313  Joint Agreement between Mozambique and South Africa in the field of Tourism signed on 28 
February 1995. The researcher was unable to establish the date of the entry into force of this 

agreement. 

314  Republic of South Africa 2006 http://www.gov.za/t-mbeki-guebuza-and-r-mugabe-open-
giriyondo-access-facility. 

315  Bocchino “Rural People in Southern African Transfrontier Conservation Areas: A Question of 
Governance” 315. 

316  Masango and Haraldsson “Across Southern African Borders with Informal Cross Border Traders” 
3. 

317  Customs and Excise Law 6 of 2009. 

318  There is a wide variety of contributions on health issues at the wildlife/livestock interface, see for 
instance Cumming 2011 Constraints to Conservation and Development Success 2; 17. 

http://www.gov.za/t-mbeki-guebuza-and-r-mugabe-open-giriyondo-access-facility
http://www.gov.za/t-mbeki-guebuza-and-r-mugabe-open-giriyondo-access-facility
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Park,319 the restriction on livestock creates further strain on the survival of these 

communities.320 The restrictions on the movement of goods and persons in 

legislation, rob tourism development of an opportunity to indirectly support or 

promote an alternative livelihood for local cross-border traders, creating pressure on 

employment opportunities within the GLTFCA. This is explored further below. 

5.3.3.9 Minimum mandatory labour regulations, incentives for employment quality 

and job creation and job security in the tourism sector in TFCAs 

Labour relations in Mozambique are primarily governed by the Constitution of the 

Republic of Mozambique, 2004 and the Labour Law (Lei do Trabalho).321 The 

Constitution recognises the right to work, fair remuneration, health and safety at 

work, equal pay for equal work and the freedom of association and unions.322 The 

Labour Law applies to the relations between employers and employees, and 

domestic and foreign employment. It provides for three main types of contracts, 

namely, permanent employment, fixed-term employment and unfixed-term 

employment contracts.323 The fixed-term and unfixed-term employment contracts 

are permitted only for, among others, seasonal activities, construction work, projects 

or other specific temporary activities. The law therefore does not permit term 

contracts for activities that relate to the meeting of the employer’s permanent 

needs. However, fixed term contracts are permitted for small and medium 

enterprises for the first 10 years of their activity as a special exception for such 

businesses. Where the term contracts exceed the prescribed period of their 

existence, they are upgraded to permanent employment contracts.324 These 

provisions are particularly useful for job security especially for local and rural 

                                        

 

319  See paras 2.4.2.2 and 5.3.2.6 above.  
320  Giller et al “Population and livelihoods on the edge” 68. 

321  Labour Law 23 of 2007. 
322  Article 84 of the Constitution of the Republic of Mozambique, 2004. 

323  Articles 38, 40 and 44 of the Labour Law. 
324  Article 40 of the Labour Law. Fixed term contracts run for a period of two years and then may be 

renewed for a maximum of two times. Unfixed terms contracts are only permitted for where the 

date of termination of the temporary activity cannot be determined with certainty at the 
conclusion of the contract. 
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communities that predominantly comprise the majority of the unfixed-term workers 

in areas such as the GLTFCA component. Notwithstanding, this means that most 

employment relationships are not governed by the law.  

 

The Labour Law also makes provision for the employment of foreign nationals in 

terms of the principle of equal treatment and opportunities.325 However, this 

principle is subject to the requirement in the law that employers facilitate the 

integration of nationals in jobs that require certain skills and qualifications; this is 

also valid for managerial and administrative positions.326 This Law also reserves 

certain functions or activities solely for Mozambican nationals, where it is in the 

public interest.327 Moreover, the repatriation of invested capital for foreign 

investors328 is conditional upon the creation and maintenance of the direct 

employment of a prescribed number of national employees. These employees must 

be registered in the national social security system from the second year of 

activity.329 

The Labour Law generally complies with the international standards regarding the 

conditions of employment such as the rules relating, inter alia, to working hours, 

vacations, holidays, absences, remuneration, termination of employment, collective 

bargaining, and social security.330 However, given that the majority of employees do 

not have employment contracts, the working conditions are not consistent with the 

law; and benefits such as social security are not available for these workers.331 The 

                                        

 

325  Article 31 of the Labour Law. See also, the general rules for hiring of foreign nationals are 
prescribed in Decree 55 of 2008. See also, para 5.3.3.4 above. 

326  Article 32 of the Labour Law. See also, the general rules for hiring of foreign nationals are 

prescribed in Decree 55 of 2008. See also, para 5.3.3.4 above. 
327  Article 33 of the Labour Law. ILO National Profile of Working Conditions in Mozambique 8. 

328  See para 5.3.3.3 above. 
329  Article 33 of the Labour Law 23 of 2007. These incentives are of course subject to compliance 

with specific requirements and procedures in terms of the Investment Regulation (Regulamento 
da Lei de Investimentos) Decree 43 of 2009. 

330  ILO National Profile of Working Conditions in Mozambique 8. 

331  ILO National Profile of Working Conditions in Mozambique 18; Ulandssekretariatet LO/ FTF 
Council 2014 Mozambique: Labour Market Profile 9. 
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tourism sector, for instance, is characterised by an extreme system of prolonged 

working hours, irregular working time patterns that are determined by the level of 

demand for labour, a high incidence of low pay, especially amongst the working poor 

and women, and high exposure to physical and health risks at the workplace. 332 

Specific to job creation, the Governmental Five-Year Plan 2015-2019 on Economic 

Development and Promoting a Culture of Work (Plano Quiquenal do Governo sobre 

Desenvolvimento Económico e Promoção da Cultura do Trabalho);333 the Priority on 

Employment Promotion through MSNE Development, the Employment and 

Vocational Training Strategy (Estratégia de Emprego e Formação Profissional em 

Moçambique) (2006-2015) and the PARPA,334 apply. These policies focus on the 

creation of decent work in line with the international standards of the ILO and the 

MDGs. They identify tourism among the leading sectors for economic growth in 

Mozambique, and therefore it has the potential to employ an increasing number of 

workers.335 Additionally, the National Tourism Code of Conduct (Código Nacional de 

Conduta Turística) promotes the creation of jobs in the sector by recognising the 

need for local communities to be associated with tourism activities and share 

equitably in the creation of direct and indirect jobs resulting from these activities.336 

However, the jobs that are available are low-wage jobs with little possibility for 

advancement due to the high rates of illiteracy in the rural areas, where the natural 

resources for the development of tourism are located.337 Moreover, formal 

employment is scarce for locals, with over 90 percent of skilled labour still being 

sourced from South Africa.338 This suggests the absence of specific tools to address 

these issues within corporate governance. This is discussed in detail below. 

                                        

 

332  ILO National Profile of Working Conditions in Mozambique 18-23. 

333  See para 5.3.3.1 above. 
334  See para 5.3.1.1 above. 

335  ILO National Profile of Working Conditions in Mozambique 4. 
336  Article 7 of the National Tourism Code of Conduct. 
337  Lopes 2010 Human Rights in Tourism 36. 

338  Giller et al “Population and livelihoods on the edge” 68; and OECD OECD Investment Policy 
Reviews: Mozambique, 2013 104. 
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5.3.3.10 Minimum mandatory provisions, incentives and certification standards 

for CSR strategies 

Corporate governance in Mozambique exists largely according to the traditional 

tenets of corporate governance. It excludes the sustainability principles that promote 

stakeholder management and CSR. The principal corporate governance legislation, 

the Commercial Code (Código Comercial),339 does not contain any of the provisions 

that promote stakeholder management and/or CSR in organisations. The closest that 

this law gets to the recognition of CSR, for instance, is found in its prohibition of 

abusive clauses in contracts, one of which is a clause that violates or allows the 

violation of environmental standards.340 Within this context, directors and managers 

may be held liable to third parties for damages caused directly in the exercise of 

their functions.341 

Beyond the corporate law, CSR related provisions appear in the Public-Private 

Partnerships, Large Scale Projects and Business Concessions Law. This law requires 

the inclusion of social responsibility obligations in the PPPs and tourism concession 

contracts. Concession contracts, in particular, should also include a clause specifying 

the socio-economic benefits, the promotion of social responsibility projects as well as 

social sustainability projects with local communities.342 Specific to tourism, the 

National Tourism Code of Conduct requires that local communities be associated 

with tourism activities and share equitably in the economic, social and cultural 

benefits they generate.343 But, there are no specific provisions, neither is there a 

legal framework, within which actual benefit-sharing can be done, unlike the mining 

sector344 and the petroleum sector345 that have specific provisions establishing 

                                        

 

339  Commercial Code Decree 2 of 2005 as amended by Law (Lei Concernente á alteração do Código 
Comercial 2/2005) 1/2018. 

340  Article 471(p) of the Commercial Code Decree. 
341  Article 471(p) of the Commercial Code Decree. 

342  Article 34 of the Public-Private Partnerships, Large Scale Projects and Business Concessions Law. 
343  Article 7 of the National Tourism Code of Conduct. 
344  Decree Regulation of Tax Regime for Mining (Lei de Impostos Específicos para Atividade 

Minerária) 5 of 2008. 
345  Petroleum Production Tax Law (Lei de Impostos sobre a Produção do Petróleo) 12 of 2007. 
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percentages of the receipts generated from natural resources exploitation that 

should be directed to the development of communities in which these resources are 

situated.346  

The Tourism Law and the Conservation Areas Law indirectly encourage CSR through 

provisions that encourage the private sector to promote biodiversity conservation.347 

The Conservation Areas Law specifically encourages the private sector to create 

institutions to provide financial support for biodiversity conservation and to establish 

compensation tools for activities undertaken in conservation areas.348 For the 

purposes of this study, the absence of a coherent set of CSR tools for tourism 

businesses creates a fragmented approach towards biodiversity conservation and the 

improvement of livelihoods and poverty alleviation by corporate entities within the 

Mozambican GLTFCA component.  

5.4 Conclusion 

This chapter investigated the relevant legal instruments relating to TFCA governance 

and tourism development in the Mozambican GLTFCA component, with the aim of 

establishing whether they provide for and promote sustainable tourism development. 

This involved an investigation into whether all the key actors in TFCA governance as 

well as the governance-based tools they should employ are provided for in the legal 

instruments. 

The study begun by examining the legislation establishing TFCAs, protected areas 

governance and management, local governance as well as the principal tourism 

legislation. It was established that Mozambique specifically provides for TFCAs in its 

domestic legislation, key among them being the Conservation Areas Law. This law 

recognises TFCAs as part of the protected areas system of the country, referring to 

protected areas as conservation areas, and recognising the TFCA framework in 

                                        

 

346  Lopes 2010 Human Rights in Tourism 37. 

347  See para 5.3.3.5 above. 
348  Articles 10 and 11 of the Conservation Areas Law. 
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accordance with the international TFCA establishing agreements. It also adopts the 

SADC Wildlife Protocol’’s definition of TFCAs. Other relevant legislation, including the 

Environmental Framework Law also recognise and provide for the mechanisms for 

addressing cross-border challenges via international cooperation. However, these 

laws fail to define the role of the governance actors beyond the domestic parameters 

– creating a gap with respect to the place of the TFCA governance actors within the 

domestic legal framework. This leaves it to the legislation relevant to protected 

areas’ governance and management within the national boundaries to define the 

role of the relevant actors. 

It was determined that the governance and management of protected areas in 

Mozambique are influenced by the constitutional approach to land ownership, which 

establishes the State as the owner of land and natural resources. Thus, the 

governance and management of conservation areas are the responsibility of the 

State. At the pinnacle of the governance structure is the Council of Ministers 

followed by the MITADER, which is the ministry responsible for the management of 

conservation areas, land, the environment, natural resources and rural development. 

Placing these key issues within one ministry enables the effective coordination of the 

key TFCA objectives, particularly biodiversity conservation and the improvement of 

livelihoods. The Conservation Areas Law, which establishes this governance 

structure, further incorporates key supporting line ministries into the governance of 

conservation areas with advisory functions. This set-up is followed through by 

provincial government in accordance with the Constitution. Further down the 

hierarchy, local government is involved in the conservation areas’ governance, for 

the planning and developmental programmes at municipal level in accordance with 

the Local Organs Law. to the role of conservation areas specifically, relates to 

natural resources management in accordance with the Forestry and Wildlife Law.  

Notwithstanding the government hierarchy, the Conservation Areas Law specifically 

establishes ANAC, under the supervision of MITADER, as the management authority 

over conservation areas responsible for biodiversity conservation and tourism 

development. ANAC is actively involved in TFCAs as the link for international 

cooperation. With its mandate spanning across biodiversity conservation and tourism 
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development, ANAC creates a platform for consolidating all three key TFCA 

objectives under one body. Conservation committees comprising of representatives 

of supporting ministries, the private sector, civil society organisations and local 

community representatives buttress the role of ANAC in the governance and 

management of the conservation areas.  

The chapter also ascertained that the private sector plays a significant role within 

this governance framework, as co-managers with ANAC in the management of 

conservation areas, as sole managers of sanctuaries or game farms that they 

establish within national parks or other conservation areas, or as advisors to ANAC in 

their capacity as members of conservation committees. Moreover, they are actively 

involved in the management of natural resources as part of the COGEPs established 

in the Forestry and Wildlife Law. Their inclusion in the latter is specifically targeted 

at harnessing private sector financial resources for natural resources management. 

This positions the private sector as a key actor in the broader TFCA governance 

structures within the Mozambican GLTFCA component.  

It was further established that local communities also comprise a key component in 

the governance of conservation areas in all relevant legislation. Within the 

Conservation Areas Law, local communities play a collaborative role through 

partnerships with ANAC and the private sector. They also play an advisory role to 

ANAC as part of the conservation committees. As with the private actors, local 

communities are involved in the management of natural resources as part of the 

COGEPs. The Forestry and Wildlife Law enables the State to delegate the 

management of forest and wildlife resources to local communities, strengthening 

their role within entire governance structures. The challenges that remain relate to 

the local governance structures, which recognise traditional authorities and other 

legitimate community leaders as the representatives of local communities but 

outside of the formal governance structures. Consequently, state structures and 

traditional structures operate simultaneously, creating complexities for local 

community participation in protected areas governance. 
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The governance of protected areas in Mozambique also specifically recognises the 

role of NGOs and other civil society organisations within its structures. They play an 

advisory role to ANAC in the conservation committees and as financiers of 

conservation areas. They are also part of the COGEPs for the management of 

natural resources. It has been observed that their role, particularly as financiers, 

creates over-reliance, by state actors, on external aid for the governance and 

management of conservation areas.  

Specific to tourism development as an important component of TFCA governance, 

the Tourism Law sets the basis for sustainable tourism development in the 

Mozambican GLTFCA component, because of its express recognition of sustainable 

development of tourism. Yet, its objectives align with almost all policy implications of 

sustainable tourism development, except local control and social equity. This 

undermines the role of local communities in the tourism development that occurs in 

this GLTFCA component. Notwithstanding, commendable synergies exist for state 

actors, with the Ministry of Culture and Tourism in collaboration with MITADER and 

supporting ministries overseeing tourism development in TFCAs. 

Overall, the legal framework in Mozambique relating to TFCA governance expressly 

provides for all key actors relevant for TFCA governance – at least for its GLTFCA 

component. Yet, is clear that the actual implementation leaves much to be desired 

especially with respect to the participation of local communities in the governance 

structures. This is also evident in the governance-based tools that exist in the legal 

framework in Mozambique for promoting the three TFCA objectives of biodiversity 

conservation, the improvement of livelihoods-alleviation of poverty and economic 

development. 

The legal instruments that are in place provide for a combination of tools for all 

three TFCA objectives, with some tools emphasised more than others, in specific 

instances. For biodiversity conservation, the law makes provision for specific tools for 

mandatory protected areas management options for local communities in the form 

of community conservation areas and participatory management, which actively 

involves local communities in collaboration with ANAC and the private sector. 
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Biodiversity agreements are also provided for where local communities can enter 

into CPPPs for financing biodiversity conservation in conservation areas. However, 

there are no specific tools for the participation of local communities as co-managing 

authorities of conservation areas neither are there tools to define clearly their place 

in the permissible management arrangements. However, for the natural resources 

within these conservation areas, their participation is made possible by virtue of their 

DUATs, their rights to natural resources and the public participation tools available. 

Even so, limitations to access and use exist in the exercise of these rights in land 

and natural resources.  

Also for biodiversity conservation, CBNRM tools are in place in the relevant laws. For 

instance, the community conservation areas and the participation of local 

communities in COGEPs establish mandatory CBNRM as well as CBNRM agreements. 

However, local communities are not benefitting much from these CBNRM tools 

notwithstanding the benefit-sharing arrangements provided for in law. The 

enjoyment of the benefits from CBNRM is also crippled by the requirements for 

technical capacity in the use of forestry and wildlife resources. Regrettably, there are 

no incentives for CBNRM, neither are there any sanctions for non-compliance with 

the mandatory CBNRM tools. This appears to be a possible justification for the 

existing management challenges faced by local communities in the Mozambican 

GLTFCA component. There are a number of sanctions for wildlife crimes but in their 

current form they potentially disenfranchise local communities more than any of the 

other governance actors, especially with respect to their livelihoods. 

A number of tools exist in Mozambican law for the improvement of livelihoods-

alleviation of poverty. These include the constitutional objectives for the alleviation 

of poverty enabled through PARPA, the Five Year Plan 2015-2019 and Agenda 2025 

as strategic tools. Sector-specific strategic tools are in place although their 

operationalisation at sub-national level is hampered by, inter alia, lack of financial 

and human capacity. These challenges manifest in the high levels of poverty in the 

GLTFCA province of Gaza, which is predominantly rural. The situation in the Gaza 

province is also perpetuated by the weaknesses in the tools for the provision of basic 

services. The national and provincial laws relating to basic services in conjunction 
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with the Local Organs Law differentiate between rural and urban areas, leaving the 

provision of basic services in rural areas to ill-equipped local communities. This is the 

case despite the existence of rights to basic services, such as the right to water, the 

right to health, the right to education and the right to housing, which too are beyond 

the reach of local communities due to the inability of the justice system to hold the 

state accountable before the courts. The absence of voluntary tourism certification 

standards and a social license to operate in law leaves the public and private sector 

with limited accountability towards local communities.  

Consolation is found in the existence of tools for TDIDR. The law permits TDIDR in 

conservation areas, albeit indirectly, to promote conservation. Yet, in the absence of 

clear procedural tools, TDIDR may be involuntary despite the provision in the Land 

Law of mandatory prior consultations with local communities by virtue of the DUATs 

held by these communities. Where resettlement occurs, additional tools for the 

compensation for loss as well as for the resettlement process are in place, which 

include, inter alia, resettlement plans as part of EIAs, performance benchmarks, 

rights of affected communities, inspections and sanctions for non-compliance. Even 

so, the failure to limit TDIDR to a last resort exposes local communities to 

displacement for large-scale economic activities. The plight of local communities is 

worsened by the absence of HRIAs to hold tourism businesses accountable for the 

violation of human rights. It therefore means that the TFCA objective of the 

improvement of livelihoods is still far from being realised in the Mozambican GLTFCA 

component.  

A number of tools also exist for promoting economic development in the GLTFCA 

component, although the absence of an international revenue sharing agreement 

largely undermines the effectiveness of these tools. Nevertheless, the Tourism Law 

establishes sustainable development of tourism as the benchmark for tourism 

planning, identifying low impact tourism such as ecotourism and cynegetic tourism 

as well as influencing the marketing tools, particularly the creation of ATIPs, one of 

which includes the GLTFCA, all in line with the conservation objectives of 

conservation areas and the sustainable use of natural resources. Infrastructure 

development, which is key to economic development, is facilitated by PPPs as well as 
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tax incentives but is currently over reliant on the ad hoc nature of donor funded 

projects that have left rural communities with little infrastructure. Land use planning 

which is also pertinent, excludes district level plans for rural areas although this is 

somewhat addressed by the land use plans in the Land Law. 

The majority of tools relate to investment. The Constitution guarantees foreign 

investment for promoting economic and social development in the country. Notably, 

the classification of the Mozamibcan GLTFCA component as an ATIP is an essential 

tool for investment in the GLTFCA. The concomitant incentives that are conditional 

upon proof of the investment license, promote foreign investment but not so much 

local investment. Additional generic incentives exist for foreign investors and specific 

incentives for tourism investors are operational in terms of the Tax Code. Other tools 

that promote investment include the rights for tourism , the DUATs and concomitant 

special licenses over land and declarations are available for tourism investors. 

Tourism concessions with their specific contractual requirements and procedures are 

in place for economic development, subject to local community participation at the 

concession approval stages. However, the role of local communities is reduced to 

beneficiaries and not active partners such as CPPPs. It was established that while 

the investment law provides for the equitable treatment of foreign and local 

investors, the latter do not meet most of the requirements for enjoying the 

investment incentives, disenfranchising SMEs and consequently local community-

based tourism businesses. Immigration controls are also favourable to foreign 

investors but stringent measures exist for informal cross-border traders. Additionally, 

the tools available for promoting local procurement are not mandatory in nature, nor 

are they incentivised. Consequently, there are few opportunities for local businesses. 

Closely related are the tools for employment quality, job creation and job security. 

Constitutional rights of employees exist and are incorporated into employment 

contracts for skilled and unskilled workers. Incentives for employers to upgrade their 

employees’ contracts to permanent employment contracts are available to encourage 

job security in the labour sector. Special reservations of employment opportunities to 

Mozambican nationals and direct employment measures are also in place. However, 

tourism showcases high incidences of unskilled labour characterised by unfavourable 
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working conditions. Tools for job creation exist although they are for low wage jobs 

with limited advancement opportunities. This is attributed to high illiteracy rates 

especially in rural areas. With CSR tools in place, these challenges would be 

alleviated. However, there are no formal mandatory tools or incentives for CSR in 

tourism businesses. Nevertheless, tourism businesses operating as PPPs or tourism 

concessions have CSR related obligations, although they are not well defined, as is 

the case in the extractives industries. Indirect CSR tools are available for tourism 

businesses operating in conservation areas to support biodiversity conservation.   

In conclusion, the relevant legislation for TFCA governance in Mozambique is quite 

distinct for its express recognition of TFCAs. Moreover, the role of the private sector 

and local communities is largely participatory despite that much effort is necessary 

to secure their participation as as result of the the various implementation 

challenges that exist. This creates an environment conducive for sustainable tourism 

development in the Mozambican GLTFCA component. However, the same cannot be 

said of the governance-based tools in place. While there are indeed a variety of 

these tools, wherever they relate to local communities they are wanting. 

Consequently, the TFCA objectives are not being fully realised. This largely 

compromises efforts towards sustainable tourism development in the Mozambican 

GLTFCA component. It remains to be seen how the Zimbabwean GLTFCA fares in its 

legal framework for sustainable tourism development as. This will be discussed in 

Chapter 6.
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CHAPTER 6 

Sustainable tourism development in the Zimbabwean GLTFCA 

component: legal analysis 

 

6.1 Introduction 

In the same way that Chapters 4 and 5 deal with the South African and Mozambican 

components of the GLTFCA respectively, this chapter focuses on the Zimbabwean 

GLTFCA component. It examines the laws relating to sustainable tourism 

development in the Zimbabwean GLTFCA component. It considers the relevant legal 

instruments in Zimbabwe relating to TFCA governance and tourism development to 

assess whether they provide for and promote sustainable tourism development for 

the GLTFCA. The legal framework for sustainable tourism development in TFCAs 

developed in Chapter 3 guides this analysis. It entails identifying whether the laws in 

the Zimbabwean component provide for all the pertinent actors that are necessary 

for TFCA governance. Following from this, the chapter further explores whether the 

specific governance-based tools that are necessary for promoting the GLTFCA 

objectives are in place within the TFCA governance legislation as well as other 

relevant sectoral legislation. This involves exploring the tools that are in place for 

promoting biodiversity conservation, the improvement of livelihoods-alleviation of 

poverty and economic development in the Zimbabwean GLTFCA component. 

6.2 Legislation relevant to TFCA governance  

This segment examines the legislation in Zimbabwe relating to TFCA governance, to 

assess whether they provide for the establishment and governance of TFCAs.1 This 

involves an analysis of whether the legislation provides for all the relevant actors, 

namely the key state actors and non-state actors that must be involved in TFCA 

                                        

 

1  See para 3.6.1 above. 
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governance.2 These laws include legislation establishing TFCAs, legislation relating to 

protected areas governance and management, legislation relating to local 

governance and the principal tourism legislation. 

6.2.1 Legislation establishing TFCAs 

There is no specific legislation for the governance of TFCAs in Zimbabwe. This 

creates a gap in the law for defining the role of all the relevant actors necessary to 

fulfil the international requirements of governance for the GLTFCA. Thus, reference 

is made to the legislation governing protected areas governance and management at 

domestic level.  

6.2.2 Legislation relating to protected areas governance and management 

The PWA is the primary legislation for the governance and management of 

Zimbabwe’s protected areas and wildlife. This Act provides for a system of protected 

areas comprising of national parks,3 botanical reserves and botanical gardens,4 

sanctuaries,5 safari areas6 and recreational parks,7 all of which make up the Parks 

and Wildlife Estate.8 A large area comprising of the Zimbabwean GLTFCA component 

includes a national park, a sanctuary and safari areas, while the other part consists 

of land outside of the protected areas’ domain.9 With this in mind, it is important to 

consider the actors involved, commencing with the state actors. 

6.2.2.1 State actors 

The Parks and Wildlife Estate comprises of state land and private land, the former 

being vested in the President who constitutes land as a park area.10 However, the 

                                        

 

2  Para 3.6.1 above. 
3  Sections 21 and 22 of the PWA. 

4  Sections 25 and 26 of the PWA. 
5  Sections 30 and 31 of the PWA. 

6  Sections 35 and 36 of the PWA. 
7  Sections 40- 42 of the PWA. 

8  Section 1 read with s 17 of the PWA. 

9  See para 2.4.1.1 for the area falling within the Zimbabwean GLTFCA component. 
10  Section 1 read with ss 4 and 18(1) of the PWA.  
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management of the Estate is assigned to specific government ministries at national 

level and key state agencies. At national level, the PWA assigns overall responsibility 

to the Ministry of Environment, Tourism and Hospitality Industry for the governance 

of the Wildlife and Parks Estate.11 Within this Ministry, the Department of 

Environment and Natural Resources is responsible for promoting best practices in 

environmental and natural resources management.12 In doing so, the Department 

undertakes to: plan, formulate, review and coordinate policy in support of 

sustainable development; develop action plans for the implementation of the 

National Environmental Policy and Strategies in consultation with all stakeholders; 

promote conservation and sustainable use of natural resources through coordination 

with other Government Ministries, non-state actors and communities; coordinate 

transboundary management of environment and natural resources as provided for in 

applicable regional and international conventions and treaties; develop processes 

and procedures for conducting environment and natural resources assessments; and 

define the institutional and administrative arrangements for coordinating 

environmental assessments.13 These functions, though not specifically provided for 

in law, define the role of this Ministry in TFCA governance.  

The EMA, which provides for the sustainable management of natural resources, the 

protection of the environment and the prevention of pollution and environmental 

degradation,14 establishes the relationship between the Ministry of Environment, 

Tourism and Hospitality Industry and supporting ministries.15 The Ministry of 

Environment, Tourism and Hospitality Industry regulates the activities of the 

following ministries: the Ministry of Lands, Agriculture, Water Climate and Rural 

Resettlement, the Ministry of Energy and Power Development and the Ministry of 

                                        

 

11  Section 4 of the PWA. 
12  Ministry of Environment, Water and Climate Date Unknown 

www.environment.gov.zw/index.php/blogs. 
13  Ministry of Environment, Water and Climate Date Unknown 

www.environment.gov.zw/index.php/blogs. 

14  Preamble of the EMA. 
15  Section 5(1)(b) of the EMA in relation to the functions of the Minister. 

http://www.environment.gov.zw/index.php/blogs
http://www.environment.gov.zw/index.php/blogs
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Mines and Mining Development.16 These Ministries are specifically identified as 

supporting ministries for the impact of their activities on the environment.17 They 

form part of the National Environmental Council, as advisors with respect to 

environmental management, and therefore should influence the environmental 

management in the Parks and Wildlife Estate.18  

Nevertheless, the appropriate authority in the management of the state land 

component of the Parks and Wildlife Estate is the PWMA,19 a state agency falling 

under the Ministry of Environment, Tourism and Hospitality Industry.20 The PWMA is 

established under the PWA with the mandate to control, manage and maintain 

national parks, botanical reserves and botanical gardens, sanctuaries, safari areas 

and recreational parks.21 It is responsible for the conservation and utilisation of the 

wildlife and fish resources of Zimbabwe.22 It also specifically protects the animals 

and particular species of animals in sanctuaries;23 and preserves and protects natural 

habitat and wildlife in safari areas open to the public for, inter alia, camping, 

hunting, fishing, photography, viewing of animals and bird watching.24  

The PWMA is managed by a Board, the Parks and Wild Life Management Authority 

Board (PWMAB), whose composition consists of, among others, professionals in 

wildlife conservation, environmental conservation and tourism.25 The inclusion of a 

tourism professional in the PWMAB establishes the basis for PWMA’s mandate over 

the tourism development that occurs in the national parks, sanctuaries and safari 

areas. The Board is headed by the Director-General and subordinate directors for the 

different divisions – inter alia, the management services for conservation; business 

                                        

 

16  Section 5(1)(b) of the EMA in relation to the functions of the Minister. 

17  Section 5(1)(b) and s 7 of the EMA. 

18  Section 8 of the EMA. 
19  Section 3 of the PWA. 

20  Republic of Zimbabwe Ministry of Environment and Tourism Protection and Conservation of 
Wildlife 1. 

21  Section 4(1)(a) of the PWA. 
22  Section 4(1)(b)(iv) of the PWA. 

23  Section 4(1)(b)(vii) of the PWA. 

24  Section 4(1)(b)(viii) of the PWA. 
25  Section 5(3)(a)(i)-(iii) of the PWA. 
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development for consumptive and non-consumptive businesses; scientific services 

for scientific research; and TFCAs.26 Under the directors are the National Parks 

Provincial Officers that head the provincial offices of PWMA.27 Specific national parks 

are managed by station managers.28 

The national TFCA coordinator and coordinators for specific TFCAs, act within the 

management structures of the PWMA.29 The PWA specifically empowers the PWMA 

to enter into joint ventures with any authority in any other country that is 

responsible for the administration and management of national parks and wildlife, in 

this instance for South Africa and Mozambique, or with any public or private entity 

for the purposes of promoting its functions.30 Therefore, the TFCA coordinators work 

in collaboration with the Zimbabwe Tourism Authority (ZTA),31 which is regarded as 

the coordinator of the TFCA initiatives. These coordinators in turn collaborate with 

the management authorities of TFCA participating countries and form part of the 

Joint Management Board of the GLTFCA.32 

The the scientific services department and to a lesser extent, by the management 

services department undertake the crux of the management that relates to 

biodiversity conservation. The management services department deals with the 

conservation of wildlife, anti-poaching, hunting, permits and licenses, problem 

animal control and radio communications. The scientific services department, on the 

other hand, is responsible for the maintenance of biodiversity through the 

conservation of ecosystems, species and ecological processes, to enable natural 

selection to operate in wild populations. This involves the preparation of park plans, 

environmental protection, which includes integrated environmental management and 

                                        

 

26  ZPWA 2014 www.zimparks.org/index.php/about-us/department. 
27  Republic of Zimbabwe Ministry of Environment and Tourism Protection and Conservation of 

Wildlife 3. 
28  Republic of Zimbabwe Ministry of Environment and Tourism Protection and Conservation of 

Wildlife 3. 
29  ZPWA 2014 www.zimparks.org/index.php/conservation/investigations.  

30  Section 4(5) read with schedule 11 para 10 of the PWA. 

31  For a detailed discussion of the ZTA, see para 6.2.4.1 below. 
32  See para 2.4.2.1 above. 

http://www.zimparks.org/index.php/about-us/department
http://www.zimparks.org/index.php/conservation/investigations
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environmental impact assessments;33 species protection and management;34 

ecological research and management; sustainable utilisation;35 economics; 

institutional development; monitoring of databases; control; extension of advice, 

reports, manuals, guidelines and other related material; and collaboration.36   

Thus the scientific services department, inter alia, monitors the key ecosystem 

components in protected areas, the key species throughout Zimbabwe, rare or 

threatened species as well as the status and trends in rhino populations.37 The 

scientific services department also monitors law enforcement and illegal activities; 

the translocation of wildlife; the utilisation of wildlife throughout Zimbabwe38 and 

water pollution.39 In relation to tourism, the scientific services department designs 

adaptive management systems for species, habitats and tourism; regulates sport 

hunting and hunting; evaluates the efficiency and cost effectiveness of protected 

area management; and assists in the development of tourism standards. It also 

monitors tourism trends, income and impacts; and access to areas of all resources 

through contracts, leases and agreements. Nevertheless, it is not clear whether this 

department has the capacity to execute these duties extensively and adequately, 

given that it mainly comprises of aquatic and terrestrial ecologists, whose main role 

is research.40 In fact, it has been reported that there is a lack of coordination 

between the management and scientific departments to the extent that one branch 

does not know what the other is doing in relation to wildlife management.41 This 

                                        

 

33  This function is specifically regulated in terms of s 97 of the EMA. 

34  These functions are further defined in terms of ss 43-58 of the PWA. 

35  This function is defined in terms of s 116 of the EMA. 
36  These functions are further defined in terms of ss 43-58 of the PWA. 

37  This function is defined further in terms of ss 59-96 of the PWA. 
38  These functions are based on ss 59-76 of the PWA. 

39  Zimbabwe Parks & Wildlife Authority 2014 www.zimparks.org/index.php/about-us/department. 
40  For the composition of the scientific services department, see Zimbabwe Parks & Wildlife 

Authority 2014 www.zimparks.org/index.php/about-us/department. 

41  Republic of Zimbabwe Ministry of Environment and Tourism Protection and Conservation of 
Wildlife iii. 

http://www.zimparks.org/index.php/about-us/department
http://www.zimparks.org/index.php/about-us/department
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adversely affects the quality of decisions made on the governance and management 

of the Zimbabwe GLTFCA component.42 

In undertaking its functions, the scientific service department of PWMA coordinates, 

collaborates and cooperates with the environmental committees and sub-committees 

of the relevant RDCs and producer associations.43 It also collaborates with other land 

use agencies such as the Environmental Management Authority,44 the Forestry 

Commission45 and the Zimbabwe National Water Authority;46 NGOs, international 

conservation organisations and external researchers.47  

It follows from the above that the PWMA is the protected areas administrator body 

over the GNP.48 The GNP is divided into a northern part, Chipinda Pools comprising 

of the Runde and Save sub-region managed by one park manager; and a Southern 

part, Mabalauta, comprising of the Mwenezi sub-region managed by another park 

manager.49 The entire Park has one ecologist responsible for the scientific services. 

However, the management of the GNP now falls under the newly established 

Gonarezhou Conservation Trust.50 The latter is a result of an agreement between the 

PWMA and the FZS to jointly manage the Park.51  

The role of state actors at provincial government level is less clearly defined. The 

largest administrative units within Zimbabwe are the provinces.52 Provincial 

                                        

 

42  Republic of Zimbabwe Ministry of Environment and Tourism Protection and Conservation of 
Wildlife iii. 

43  See para 6.2.3. below. 

44  Established under EMA. 
45  Established under the Forest Act (Chapter 19:05) 37 of 1949. 

46  Established under the Zimbabwe National Water Authority Act (Chapter 20:25) 11 of 1988 as 
amended by Act 14 of 2002 (hereafter Zimbabwe National Water Authority Act 11 of 1988).  

47  See para 6.2.2.2 below, for further details of these collaborations. 

48  See para 2.4.2.1 above. 
49  Chapungu 2013 Greener Journal of Environmental Management and Public Safety 110. 

50  See para 2.4.2.3 above. 
51  See paras 2.4.2.3 above and 6.2.2.2 below for a detailed discussion of the impact of this latest 

management arrangement. Great Limpopo 2016  
www.greatlimpopo.org/2016/08/trust-to-manage-gonarezhou-national-park/;  

Peace Parks Foundation 2016 www.peaceparks.org/news.php?pid=1611&lid=1005. 

52  Centre for Conflict Management and Transformation (CCMT) Roles and Responsibilities in Rural 
Local Governance in Zimbabwe 9. 

http://www.greatlimpopo.org/2016/08/trust-to-manage-gonarezhou-national-park/
http://www.peaceparks.org/news.php?pid=1611&lid=1005
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government represents all the local authorities within a specific province.53 Prior to 

the amendments of the role of provincial government in the Constitution of the 

Republic of Zimbabwe Amendment (No. 20) Act, 2013 (hereafter Constitution), 

provincial governments were largely coordinative structures of the national 

government at provincial level without any “real” powers and functions.54 The 

amendments to the Constitution provides that the functions of the provincial 

government include, planning and implementing social and economic development 

activities in its province, coordinating and implementing governmental programmes 

in its province, and planning and implementing measures for the conservation and 

improvement and management of natural resources in its province.55 It also includes 

the promotion of tourism in its province and the development of facilities for that 

purpose and monitoring and evaluating the use of resources in its province.56 

Without enabling legislation for the fulfilment of these functions, it is not clear 

whether provincial governments are able to carry out their mandate effectively.57 

These uncertainties also influence the role of provincial government in TFCA 

governance. 

As stated earlier, the relevant actors at local government level work in collaboration 

with the PWMA. The RDCs Act, discussed in detail below.58 Suffice to say, the 

PWMA, in collaboration with the other state actors at national level and less so at 

provincial and local levels undertake the governance and management of the state 

actors in the Zimbabwean GLTFCA. The role of other national state actors seems to 

                                        

 

53  Chigwata The Law and Policy for Provincial and Local Government in Zimbabwe 126-27. 
54  Chigwata The Law and Policy for Provincial and Local Government in Zimbabwe 126-27. As it is, 

the Ministers of State for Provincial Affairs are selected from the ruling party, ZANU-PF, by the 

President and are responsible for each of the country’s ten provinces. This has raised fears that 
the role of these Ministers effectively undermines the devolution of power given that the 

Ministers create leadership challenges, where there are already provincial councils led by 
Provincial Council Chairpersons. See also, Moyo and Ncube 2014 Law, Democracy & 
Development 302.  

55  Section 270(1) of the Constitution. 

56  Section 270(1) of the Constitution. 

57  Moyo and Ncube 2014 Law, Democracy & Development 296. 
58  Paragraph 6.2.3 below. 
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be more advisory than functional.59 The actual management of the GNP is now 

under a non-state actor, the Gonarezhou Conservation Trust, creating interesting 

dynamics in the governance and management of the Zimbabwean GLTFCA 

component.60 This calls for a closer examination of the role of the non-state actors. 

6.2.2.2 Non-state actors 

The non-state actors include the private sector, local communities, external entities, 

civil society and other institutions.61 The private sector refers to private land owners 

and tourism businesses as part of the key actors in TFCA governance.62 As 

mentioned earlier, the Parks and Wildlife Estate also include private land, which is 

land within a recreational park.63 This land is set aside for the erection of hotels, 

restaurants, rest camps, caravan parks, camping grounds, shops, service stations 

and other buildings and facilities for accommodation, recreation, enjoyment or for 

the convenience of visitors.64 Therefore, tourism businesses are the appropriate 

authorities over the private land components of the Parks and Wildlife Estate.65 This 

establishes tourism businesses as key actors in protected areas governance and 

management in Zimbabwe’s protected areas and therefore in the GLTFCA 

component.  

The PWA authorises private landowners to use, manage and protect wildlife on their 

properties as appropriate authorities.66 In the 1980s, many private landowners 

converted their farms into game ranches,67 but the recent economic and political 

                                        

 

59  See for instance, Chibememe, Middleton and Booker Review of National Laws & Policies 37-43; 

Child “The Emergence of Modern Conservation” 67-80; Child “The Emergence of Parks” 19-32. 
60  See para 2.4.2.3 above. 

61  See para 2.4.2.3 above. 

62  See para 2.4.2.3 above. 
63  Section 18 of the PWA. 

64  Section 42 of the PWA. 
65  See for instance, Lindsey et al “Save Valley Conservancy” 163-180; Soto “Protected Areas in 

Mozambique” 85-102; Child “Private Conservation” 103-110; Child “Game Ranching in 
Zimbabwe” 127-162.  

66  Section 2 read with ss 61 to 81 of the PWA. 

67  See for instance, Child “Game Ranching in Zimbabwe” 127-145; Child “Private Conservation” 
103-110; Child et al 2012 Pastoralism: Policy and Practice 7-16; Kreuter, Peel and Warner 2010 
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challenges, including the invasion of farms and white-owned property, have seen the 

deterioration of these efforts towards wildlife conservation and sustainable 

utilisation.68 Nonetheless, private landowners are an integral component of the 

governing structures of the GLTFCA because of the inclusion of private land in the 

Zimbabwean component.69 Most notably, there is the Malilangwe Trust, a non-profit 

organisation, which owns the Malilangwe Wildlife Reserve bordering GNP.70 It 

generates its income from commercial tourism for the purposes of funding its core 

activities of community development and conservation.71 The Malilangwe Trust is a 

member of the local GLTP Steering Committee, a body comprised of local 

stakeholders, in Zimbabwe.72  

While the PWA clearly defines the role of private entities, the same cannot be said 

about the local communities residing in the communal land adjacent to the Parks 

and Wildlife Estate. The PWA states that the RDCs are the appropriate authorities 

over the wildlife resources in communal land,73 as the representatives of local 

communities.74 They determine the measures for protecting wildlife in their 

domain.75 In this setting, local communities are not directly involved in the 

governance and management of protected areas, including the protected areas that 

form part of the Zimbabwean GLTFCA component.76 

                                                                                                                           

 

Society and Natural Resources 510-516; Muir-Leresche and Nelson 2000 PERC Reports 7-9; 
Wilson, Hayward and Wilson 2016 Conservation Letters 2; Wels Private Wildlife Conservation in 
Zimbabwe 42-72. 

68  Duffy Killing for Conservation 86. Duffy explains that the economic viability of conservancies is 
dependent on tourists interested in wildlife viewing; they are threatened by changes in the 

tourist flow, because of regional or national strife.  
69  Article 3(2)(b) of the GLTP Treaty.  

70  Malilangwe Trust Date Unknown www.themalilangwetrust.org/conservation/malilangwe-wildlife-

reserve. 
71  Malilangwe Trust Date Unknown www.themalilangwetrust.org/conservation/malilangwe-wildlife-

reserve. 
72  Malilangwe Trust Date Unknown www.themalilangwetrust.org/conservation/malilangwe-wildlife-

reserve. 
73  Section 108 of the PWA. 

74  See para 6.2.3 below. 

75  Section 77 of the PWA. 
76  See para 6.2.3 below for a detailed framework of local community representation by the RDCs. 

http://www.themalilangwetrust.org/conservation/malilangwe-wildlife-reserve
http://www.themalilangwetrust.org/conservation/malilangwe-wildlife-reserve
http://www.themalilangwetrust.org/conservation/malilangwe-wildlife-reserve
http://www.themalilangwetrust.org/conservation/malilangwe-wildlife-reserve
http://www.themalilangwetrust.org/conservation/malilangwe-wildlife-reserve
http://www.themalilangwetrust.org/conservation/malilangwe-wildlife-reserve
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Concerning the role of external entities, such as NGOs and civil society, the PWA 

empowers the PWMA to enter into joint ventures with any international entity, for 

purposes of promoting its functions.77 This appears to form the basis for the joint 

management of the GNP by the PWMA and FZS under the Gonarezhou Conservation 

Trust.78 It is not clear, however, whether the PWMA can transfer or cede all its 

powers over the park to the Trust or the FZS. Therefore, it is unclear whether the 

Trust of FZS may, individually, become the appropriate authorities over this national 

park. The trust agreement itself places the FZS as a key player in the governance 

and management of the Zimbabwean GLTFCA component. While this may be 

justifiable in the Zimbabwean context, where funding and international assistance is 

much needed, the chances of the usurpation of powers from the PWMA are high.79 

So far, this management arrangement has further disenfranchised local community 

participation in the management and governance of the GNP and in a significant part 

of the Zimbabwean GLTFCA component.80 It is therefore important to consider the 

place of local communities within the local governance structures, to establish the 

extent of their influence in the governance of the Zimbabwean GLTFCA component. 

6.2.3 Legislation relating to local governance 

The primary legislation for local governance in the rural areas is the RDCs Act. This 

Act establishes RDCs as the local authorities over rural areas.81 RDCs work in 

collaboration with the PWMA in the management of protected areas,82 as the 

appropriate authorities over the wildlife resources and the environment within the 

communal land areas.83 Their specific role is to serve as environmental 

                                        

 

77  Section 4(5) read with Schedule 11 para 10 of the PWA. 
78  See paras 2.4.2.3 and 6.2.2.1 above. 

79  See para 3.5.1.2 above. 
80  See para 3.5.1.2 above. See also, Ntuli and Muchapondwa 2018 International Journal of the 

Commons 134-144. 
81  The relevant RDCs include the Chiredzi District of the Masvingo province, the Beitbridge District 

of Matebeleland South and overlaps into the Chipinge District in the Manicaland Province. 

82  See para 6.2.2.1 above. 
83  See para 6.2.2.1 above. 
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committees,84 which undertake environmental protection and conservation within 

their rural districts.85 The chairpersons in the Rural District Development Committee 

represent these RDCs.86 At ward level,87 these committees operate as environment 

subcommittees or wildlife committees.88 These subcommittees are comprised of a 

ward councillor, elected by vote by the rural communities in their respective wards.89 

However, the representation of ward councillors may not necessarily reflect the 

communities and their interests, given that the immediate leadership of rural 

communities in villages are village heads.90 This indicates the challenges that exist in 

the devolution of power from national government to the grassroots level in 

Zimbabwe. 

Nevertheless, the village heads are appointed in terms of the Traditional Leadership 

Act to lead their villages in all traditional, customary and cultural matters.91 In terms 

of the Traditional Leadership Act, it appears that village heads do not have powers 

over natural resources management and rural development. This is in spite of the 

constitutional mandate of traditional leaders to administer communal land and the 

protection of the environment.92 These parallel authority structures of traditional and 

elected leadership have, in fact, resulted in a myriad of conflicts that have stunted 

development in rural Zimbabwe, as traditional leaders claim that they are the 

                                        

 

84  Established in terms of s 61 of the RDCs Act read with Schedule 6 of the EMA. 
85  The function of environmental committees is established in EMA, which requires environmental 

authorities at local government level. 
86  Section 60(1)(b) of the RDCs Act. 

87  Within the rural districts there are different levels of administrative units. The ward is the 

smallest administrative unit. 
88  Section 61(3) and (4) of the RDCs Act. See also para 6.3.1.2 below. 

89  Section 61(4) of the RDCs Act. 
90  See the discussion by CCMT 2014 Roles and Responsibilities in Rural Local Governance in 

Zimbabwe 9-14; Chibememe, Middleton and Booker Review of National Laws & Policies 16, 
2128-32; Murombedzi 1999 Journal of International Development 287-293; Murombo 2010 

South African Public Law 573-574. 

91  Sections 11 and 12 of the RDCs Act. 
92  Section 282(d) of the Constitution. 
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legitimate representatives of the people by virtue of customary law, while councillors 

claim that their mandate comes directly from the people by virtue of elections.93  

Notwithstanding, with the advent of the 2013 Constitution, local governance is 

constitutionally based on the principle of the devolution of authority to, inter alia, 

recognise the right of communities to manage their own affairs and to further 

development; and to ensure the equitable sharing of local and national resources.94 

Thus, the RDCs are responsible for the development of rural areas, which includes 

tourism development.95 This function, elaborated on in the RDCs Act, is undertaken 

by the Rural District Development Committee and chaired by the District 

Administrator who is appointed by the Minister of Local Government, Public Works 

and National Housing. The composition of these committees includes, among others, 

a designated district head of each Ministry and department of a Ministry within the 

District.96 However, it has been argued that the overall powers of the RDCs are 

substantially undermined by the numerous provisions in the RDCs Act, ceding 

authority to the Minister of Local Government, Public Works and National Housing.97 

Ultimately, therefore, neither the RDCs Act nor the Traditional Authorities Act creates 

the requisite role of local communities in the management of the Zimbabwean 

component of the GLTFCA. As a result, the actual involvement of local communities 

or producer communities in the governance of natural resources and therefore in the 

decision-making processes relating to tourism development, is superficial. The role 

of these actors is further explored below in the context of the principal tourism 

legislation. 

                                        

 

93  CCMT 2014 Roles and Responsibilities in Rural Local Governance in Zimbabwe 30. 

94  Section 264 of the Constitution. 
95  See for instance paragraph 5.4 of the National Tourism Policy, 2014. 

96  Section 60(1)(e) of the RDCs Act. 
97  CCMT Roles and Responsibilities in Rural Local Governance in Zimbabwe 14; Chibememe, 

Middleton and Booker Review of National Laws & Policies 32-36; Murombedzi 1999 Journal of 
International Development 287-293. See also, with respect to the protected areas component 
Balint 2006 Environmental Management 137-145.  
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6.2.4 Principal tourism legislation  

The principal tourism legislation in Zimbabwe is the Tourism Act. The purpose of the 

Act is to 

Establish a Zimbabwe Tourism Authority and to provide for its functions; a 
Zimbabwe Tourism Fund; to provide for the appointment of a Chief Executive of 
the Authority, licensing officers and other officers; to provide for the designation, 
registration and grading of tourist facilities and for the licensing of persons who 
provide services connected with tourism; to provide for the imposition and 
collection of levies in respect of designated tourist facilities; and to provide for 
matters connected with or incidental to the foregoing.98 

The primary focus of this Act is to market Zimbabwe as a tourism destination. The 

Act does not include sustainable tourism development as an approach to the tourism 

development that occurs in the country. Instead, in driving its marketing agenda, 

the Tourism Act details the functions of its key marketing body as well as other 

marketing related actors. These functions are considered separately below.99 

Despite the absence of a clear mandate on sustainable tourism development in the 

Tourism Act, the National Tourism Policy (2014), formulated to address some of the 

gaps in the principal Act,100 has a sustainable tourism development agenda. Though 

not binding, this Policy is essential in the legal analysis of Zimbabwe’s sustainable 

tourism development agenda. The Policy defines sustainable tourism as “tourism 

development and management which optimises the economic and other social 

benefits available in the present without jeopardising the potential for similar 

benefits in future.”101 Its principal objective is to create an enabling environment for 

tourism development and community participation in order to optimise the 

                                        

 

98  Preamble of the Tourism Act. 
99  See para 6.2.4.1 below. 

100  Paragraph 2.6.5(iii) of the National Tourism Policy.  
101  Definition of Terms of the National Tourism Policy. 
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contribution of the tourism sector to national economic development.102 This goal 

comprises of economic, cultural, social, environmental and institutional objectives.103 

The economic objectives of the Policy buttressed by specific policy targets are: to 

increase foreign receipts and the GDP,104 to create a conducive investment climate 

that encourages entrepreneurship and curb leakages in the sector,105 to maximise 

employment opportunities106 and to use tourism to develop marginalised 

communities.107 These objectives are steps towards aligning Zimbabwe’s tourism 

development with the sustainable tourism development aims of economic viability,108 

local prosperity109 and employment quality.110 Yet, with respect to employment 

quality, the Policy addresses issues of job creation more than improving the working 

conditions of employees within the tourism sector. Objectives with respect to the 

aim of social equity are also missing in the Policy,111 with the effect that tourism 

businesses in Zimbabwe have no policy-based responsibilities relating to CSR or 

human rights protections. This suggests that the focus of the Policy is heavily 

skewed towards marketing tourism in Zimbabwe and less on the elements that make 

it sustainable.112 

The cultural and social objectives of the Policy target to improve the participation of 

locals in tourism.113 These include, improving the quality of life of Zimbabweans,114 

promoting gender equality and empowering women and the youth to participate in 

main stream activities through tourism,115 advancing the well-being of citizens,116 

                                        

 

102  Paragraph 2.6 of the National Tourism Policy. 
103  Paragraph 2.6 of the National Tourism Policy. 

104  Paragraph 2.6.1(i) read with para 2.6.6(i) of the National Tourism Policy. 
105  Paragraph 2.6.1(ii) read with para 2.6.6(ii) of the National Tourism Policy. 

106  Paragraph 2.6.1(iii) read with para 2.6.6(iv) of the National Tourism Policy. 

107  Paragraph 2.6.1(iv) read with para 2.6.6(v) of the National Tourism Policy. 
108  See para 3.4.1.6 above. 

109  See para 3.4.1.7 above. 
110  See para 3.4.1.8 above. 

111  See para 3.4.1.9 above. 
112  See paras 3.2.2 and 3.3 above. 

113  Paragraph 2.6.6(v) of the National Tourism Policy. 

114  Paragraph 2.6.2(i) of the National Tourism Policy. 
115  Paragraph 2.6.2(iii) of the National Tourism Policy. 
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positively affecting the livelihoods of local households, promoting SME 

development,117 and monitoring and minimising the adverse social impacts of 

tourism on the local population.118 These objectives resonate with the sustainable 

tourism development aims of community well-being119 and local prosperity.120 The 

objective of SME development speaks to economic viability,121 while the objective on 

gender equality and the empowerment of women and youth may be classified under 

the aim of local control.122 Nevertheless, the Policy fails to clearly articulate how 

these objectives can be materialised in the absence of more specific policy targets. 

The environmental objectives of the Policy promote the development of 

environmental sustainable products and practices,123 empower host communities in 

managing their tourism projects for maximum benefit, while limiting negative 

impacts on the environment124 and promote and support national and cross-border 

conservation areas.125 The guiding principle for these objectives is to ensure that 

tourism development is environmentally responsible and sustainable.126 Moreover, 

these objectives predominantly deal with the aim of biodiversity conservation and 

much less with the contingent aims of the maintenance of physical integrity, 

environmental purity and resource efficiency.127 Within this context, the Policy 

promotes TFCAs.128 Interestingly, there are no specific policy targets to achieve 

these environmental objectives. This seems to indicate a lack of commitment 

towards the environmental aims of sustainable tourism development, despite the 

recognition of its importance in this Policy. 

                                                                                                                           

 

116  Paragraph 2.6.3(i) of the National Tourism Policy. 
117  Paragraph 2.6.3(ii) of the National Tourism Policy. 

118  Paragraph 2.6.3(iii) of the National Tourism Policy. 
119  See para 3.4.1.5 above. 

120  See para 3.4.1.7 above. 

121  See para 3.4.1.6 above. 
122  See para 3.4.1.4 above. 

123  Paragraph 2.6.4(i), of the National Tourism Policy. 
124  Paragraph 2.6.4(ii), of the National Tourism Policy. 

125  Paragraph 2.6.4(iii) of the National Tourism Policy. 
126  Paragraph 2.2(iii) read with paragraph 2.6.4(iii) of the National Tourism Policy. 

127  See for instance Ministry of Tourism and Hospitality Industry Stakeholder Consultation Report 
10-12.  

128  See para 2.6.4(iii) of the National Tourism Policy. 
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The institutional objectives of the Policy are, inter alia, to establish and coordinate 

effective institutional arrangements and planning mechanisms for the tourism sector 

development,129 and to build and strengthen institutional capacities within the 

tourism sector.130 These,  together with the state actors and non-state actors 

provided for in the Tourism Act, are considered in detail below. 

6.2.4.1 State actors 

The overall responsibility for tourism development in Zimbabwe lies with the Ministry 

of Environment, Tourism and Hospitality Industry.131 The Ministry works closely with 

the Parliamentary Committee responsible for tourism to ensure that tourism is given 

the importance it deserves in terms of fiscal support and its value to the economy.132 

However, there is no recognition of supporting ministries either in the Tourism Act or 

in the Policy. This indicates an absence of integration in the broader national 

economic agenda of the country, which adversely affects sustainable development 

and eventually, sustainable tourism development.133 At local government level, local 

authorities implement specific functions of planning, land use, product development, 

marketing and promotion.134 Although this provides clarity on the role of local 

authorities in tourism development and even in TFCA governance, it remains that 

the influence of national government over them potentially undermines the exercise 

of their functions at local level, weakening the devolution of power to local levels, 

especially in rural areas.135 

                                        

 

129  Paragraph 2.6.5(i) of the National Tourism Policy.  
130  Paragraph 2.6.5(ii) of the National Tourism Policy.  
131  Paragraph 5.1 of the National Tourism Policy. 
132  Paragraph 5.7 of the National Tourism Policy. The Parliamentary Committees are designated 

according to government portfolios to examine the expenditure, administration and policy of 
government departments Parliament of Zimbabwe 2018 https://www.parlzim.gov.zw/about-

parliament/committee-system/portfolio-thematic-committees. 
133  See para 3.2.1 above on the substantive elements of sustainable development and para 3.2.3 

above. 

134  Paragraph 5.4 of the National Tourism Policy. 
135  See paras 6.2.2.1 and 6.2.3 above. 

https://www.parlzim.gov.zw/about-parliament/committee-system/portfolio-thematic-committees
https://www.parlzim.gov.zw/about-parliament/committee-system/portfolio-thematic-committees
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Under this Ministry, the Tourism Act establishes the Zimbabwe Tourism Authority 

(ZTA), as the principal tourism state agency.136 The functions of the ZTA are: 

(a) to promote Zimbabwe as a destination for tourists, and to promote the 
tourist industry in overseas, regional and domestic markets; 
(b) to develop marketing skills and initiatives within the tourist industry; 
(c) to promote high standards in the tourist industry through the establishment 
of standards, training and human resource development; 
(d) to register and grade designated tourist facilities; 
(e) to promote the development of tourist facilities; 
(f) to undertake the planning for the tourist industry, including the conduct of 
market research and the development of a tourism database; 
(g) to promote awareness in Zimbabwe of the benefits of tourism; 
(h) to provide consultancy and advisory services in relation to tourism; 
(i) to investigate and make recommendations to the Minister on any matter 
affecting the tourist industry and the administration of the Act; 
(j) on its own initiative or at the request of the Minister, to carry out any function 
that may be conferred or imposed on the Authority by or under this Act or any 
other enactment.137 

These functions essentially set out the ZTA as the tourism marketing body, without 

any roles that promote the aims of sustainable tourism development.138 

Nevertheless, the Tourism Act requires the Board of the ZTA to consider the 

environmental, social and physical impact of any activity or undertaking related to 

the execution of its functions.139 This somewhat compensates for the obvious 

omission of sustainable tourism development in the mandate of the ZTA, and serves 

as a basis for the ZTA’s engagements in agendas that promote sustainable tourism 

development. Still, express legal provisions on the latter would have clearly 

determined the correct the trajectory for tourism development in. The effect 

therefore is that the ZTA’s role in promoting sustainable tourism development in the 

GLTFCA is somewhat diluted and undefined. The effect is therefore that the roles of 

the ZTA and the PWMA140 may not necessarily be integrated to promote sustainable 

tourism development in the country, nor in the Zimbabwean GLTFCA component. 

                                        

 

136  Section 3 of the Tourism Act. See also para 5.2 of the National Tourism Policy.  
137  Section 5(1) of the Tourism Act. 
138  For a detailed discussion on the performance of the ZTA, see for instance, Karambakuwa et al 

2011 Journal of Sustainable Development in Africa 68-76.  

139  Section 5(3) of the Tourism Act. 
140  See para 6.2.2.1 above. 
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The Policy further requires that the Ministry as well as the ZTA work in collaboration 

with specific non-state actors. The roles of these non-state actors are considered 

below. 

6.2.4.2 Non-state actors 

The Tourism Act focuses specifically on the role of the private sector as tourism 

business operators.141 The Policy defines their role as the drivers of tourism in the 

country.142 However, neither the Act nor the Policy elaborates on their role in 

relation to sustainable tourism development. While the Tourism Act does not provide 

for any other non-state actors, the Policy also recognises NGOs and local 

communities.143 NGOs are responsible for resource mobilisation for sustainable 

tourism development and capacitating specific community-based tourism projects.144 

However, it is not clear how NGOs are meant to mobilise sustainable tourism 

development. The Policy also assigns NGOs with the role of assisting the 

Government in conducting tourism awareness programmes among communities.145 

As regards local communities, the Policy states that they must be fully involved in 

the development and management of tourist attractions, and participate in the 

preservation of natural and man-made resources.146 The Policy also recognises the 

role of local community participation in tourism businesses through community-

based tourism projects and in SME development.147 This assists in creating the basis 

for local communities’ inclusion in the governance of TFCAs. 

The analysis of the Tourism Act and the National Tourism Policy reveals that tourism 

development in Zimbabwe emphasises the economic benefits that the sector yields, 

thusits focus is on the state actors and the private sector. The role of non-state 

actors such as NGOs and local communities, does not receive the attention it should, 

                                        

 

141  Sections 35-49 of the Tourism Act. 
142  Paragraph 5.3 of the National Tourism Policy. 

143  Paragraphs 5.5 and 5.8 of the National Tourism Policy. 
144  Paragraph 5.5 of the National Tourism Policy. 

145  Paragraph 5.5 of the National Tourism Policy. 

146  Paragraph 5.8 of the National Tourism Policy. 
147  Paragraph 5.8 of the National Tourism Policy. 
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although it does encourage the involvement of local communities in wildlife 

management as well as community-based tourism enterprises.148 This simply 

acknowledges initiatives such as CAMPFIRE and other community-based tourism 

activities.149 Thus, while the Policy creates the basis for the inclusion of NGOs and 

local communities as key actors in the governance of the Zimbabwean GLTFCA 

component, it does little to position them as such, in the absence of binding legal 

provisions. Essentially, this does not establish the requisite attention for promoting 

sustainable tourism development in this part of the GLTFCA. Within this context, the 

next part of this study considers the governance-based tools in relevant legislation 

for these various actors to employ to promote the TFCA objectives.  

6.3 Governance-based tools for promoting the GLTFCA objectives 

This section focuses on tools that promote biodiversity conservation, the 

improvement of livelihoods–alleviation of poverty and economic development.150 

6.3.1 Tools for biodiversity conservation in TFCAs 

The analysis examines the provision in Zimbabwe’s domestic legislation of the tools 

that are relevant for promoting biodiversity conservation in the Zimbabwean GLTFCA 

component. These tools include mandatory protected areas management options for 

local communities, CBNRM and benefit-sharing, administrative sanctions, criminal 

sanctions for wildlife crimes, agreements for biodiversity conservation and rights to 

natural resources, including land, complementary procedural rights and civil 

remedies.151  

                                        

 

148  See para 3.12 National Tourism Policy. See also, para 2.4.2.3 above on the discussion around 
CAMPFIRE. 

149  Paragraph 2.7.2 - 2.7.6 of the Tourism Master Plan 2017-2035. 

150  See para 3.7.2 above. 
151  See para 3.7.2.1 above. 
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6.3.1.1 Mandatory protected areas management options for local communities 

The establishment of RDCs as the appropriate authority over wildlife situated in 

communal land152 does not create direct involvement for local communities in 

protected areas management. There are no mandatory protected areas 

management options for local communities in Zimbabwe’s laws to promote 

biodiversity conservation in TFCAs.153 Had there been mandatory management 

options for local communities in law, this would have significantly impacted on the 

composition of the Gonarezhou Conservation Trust and the functions thereof.154 The 

absence of mandatory tools also significantly influences the nature of the CBNRM 

and benefit-sharing tools provided for in law. 

6.3.1.2 Mandatory CBNRM and benefit-sharing tools and incentives  

The PWA establishes a form of mandatory CBNRM with respect to the protection of 

wildlife within the domain of environmental committees.155 These environmental 

committees regulate the hunting of specially protected animals as well as the picking 

of indigenous plants in their areas.156 Within this framework, the Community Areas 

Management Programme for Indigenous Resources (CAMPFIRE), recognised in the 

Policy for Wildlife, 1992, has been operative as a CBNRM initiative in selected rural 

districts.157 CAMPFIRE enables rural communities living adjacent to protected areas 

                                        

 

152  See paras 6.2.2.2 and 6.2.3 above. 
153  See for instance, Child “The Emergence of Parks” 19-32; Child “The Emergence of Modern 

Conservation” 67-80; Murombedzi 1999 Journal of International Development 287-293. 

154  See para 6.2.2.2 above. 
155  Section 77 of the PWA. For the role of environmental committees, see para 6.2.3 above. 

156  Section 77(1) of the PWA. 
157  For a detailed discussion of the origins and development of CAMPFIRE, see for instance, 

Chigonda 2018 Scientifica 10.115/2018/6214318; Child “Community Conservation in Southern 

Africa” 187-199; Duffy 2000 Killing for Conservation 9-17; Frost and Bond 2008 Ecological 
Economics 776-787; Jenkins 2003 “Tourism academics and tourism practitioners: bridging the 

great divide” 60; Metcalfe “CAMPFIRE: Zimbabwe” 1-32; Muir 1992 Economic Policy and Wildlife 
Management in Zimbabwe 1-13; Murombedzi 1999 Journal of International Development 287-

293; Murphree Decentralising the Proprietorship 1-9; Murphree 2004 Journal of International 
Wildlife Law & Policy 203-216; Nuemann “Model, Panacea, or Exception” 177-194; Rihoy, 

Chorzva and Anstey People are not happy 5-32; Taylor “The Performance of CAMPFIRE” 201-

222; Taylor 2009 Biodiversity and Conservation 2563-2583; Virtanen 2003 Journal of Society & 
Natural Resources 179-190. 
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to participate in wildlife conservation initiatives in terms of which hunting and other 

commercial activities are offered to safari operators and tour operators, 

respectively.158 In the areas in which CAMPFIRE operates, the environmental 

committees, and not necessarily the local communities, manage the natural 

resources .159 These environmental committees may be CAMPFIRE committees or 

wildlife committees for that area.160  

CAMPFIRE is a form of incentive for communities to be involved in CBNRM as they 

receive monetary benefits from the proceeds derived from the hunting quotas they 

manage.161 Thus, those communities involved in the CAMPFIRE programme act as 

buffer zones between local communities and the national parks.162 In terms of this 

programme, animals that move from the national parks into the ‘CAMPFIRE villages’, 

fall within the custody of these communities and can be managed and used to their 

benefit.163 In addition, the use of hunting quotas in itself is a market-based tool 

targeted at avoiding the over-exploitation of the wildlife resources.164 The PWA 

permits quota hunting in safari areas, which is controlled through a comprehensive 
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quota system that allows for sustainable and non-destructive hunting.165 Thus, there 

is a specific number of animal species which a person or community is allowed to kill 

per year.166 

The revenue from the programme is distributed between the producer communities, 

the RDCs and the wildlife management.167 However, the limited ownership rights 

over wildlife has generally forced some communities to abandon or reject CAMPFIRE 

and resort to poaching wildlife and smuggling their livestock into national parks for 

grazing.168 There seems to be a need for further incentives through the establishing 

and clarifying of laws regarding benefit-sharing with local communities, and making 

wildlife worth more, alive than dead.169 Also, with the unfavourable economic climate 

in the country, the income from CAMPFIRE has become a source of contention 

between RDCs and the producer communities, as the proceeds are not reverting to 

the communities but are being retained by the RDCs.170 
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6.3.1.3 Administrative sanctions for non-compliance 

The PWA provides for hunting licenses for hunting in safari areas as well as hunting 

permits in areas under the authority of conservation committees.171 Non-compliance 

with these sanctions, however, attracts criminal liability. This is discussed below. 

6.3.1.4 Criminal sanctions for wildlife crimes 

The PWA creates offences for contraventions of its provisions relating to the Wildlife 

Estate. Essentially, these offences are aimed at curbing wildlife crimes that have 

devastated wildlife protection in the country and the region. These include offences 

for illegal hunting, picking or removal of plants, and illegal trade in animal 

specimen.172 Some of these offences include the possession of freshly killed animals 

or their products,173 ivory or rhinoceros horn, an excess amount of animals or fish, 

without authorisation.174 In addition, hunting on private land on a scale that is likely 

to be injurious to animal populations is prohibited.175 Additional penalties are also 

provided for rhino poaching and illegal trade in the rhino horn.176 The regulations to 

the PWA, namely the Parks and Wildlife (General) Regulations, 1981177 and the 

Trapping of Animals (Control) Act state further offences for illegal hunting.178 The 

PWA also provides for the regulation of illegal fires in national protected 

areas.179Additional provisions for the control of illegal fires are further provided for in 
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the Forest Act180 and the Communal Lands Forest Produce Act, that regularly 

regulate all fires on communal land.181  

6.3.1.5 Agreements for biodiversity conservation 

The management system of the PWA, which establishes appropriate authorities over 

the Wildlife Estate, private land and communal land, indirectly creates the basis for 

agreements for biodiversity conservation. The CAMPFIRE programme itself creates 

agreements for wildlife conservation between the appropriate authorities of national 

parks and safari areas and the authorities of the communal areas.182 However, these 

agreements have been hampered by patronage and power imbalances within the 

RDCs.183 Moreover, agreements also exist between private landowners, such as that 

of the Malilangwe Trust and the GNP, for the protection and conservation of wildlife. 

These agreements do not include CAMPFIRE and the RDCs.184 

6.3.1.6 Enforcement of rights to natural resources, including land; complementary 

procedural rights and civil remedies 

The Constitution provides for the right to use natural resources while promoting 

economic and social development.185 This right is also provided for in the EMA.186  

However, the PWA does not provide local communities with rights of access or the 

use of the natural resources and land within national parks.187 Instead, licenses are 

required for the use of the natural resources therein.188 Moreover, the land within 

the Wildlife Estate is state land, thus no land rights accrue to local communities for 

land within national parks, sanctuaries or safari areas.189 The absence of rights to 
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natural resources or land in the protected areas creates animosity within the local 

communities situated adjacent to these areas to the detriment of biodiversity 

conservation.190 

However, in the safari areas falling within or comprising of communal land, 

community rights over natural resources are available for local communities,191 

excluding land ownership - as communal land in Zimbabwe vests in the President.192 

Notwithstanding, the rights over the natural resources form the basis of the hunting 

concessions concluded between the CAMPFIRE communities and safari operators.193  

In addition, communal land, and the rights associated with it, are subject to 

alteration by the President for its inclusion into State land, in this context, into the 

Wildlife Estate194 or for the conservation and improvement of natural resources.195 

This is detrimental to the cooperation of local communities in biodiversity 

conservation, as it deprives them of the land, which is their source of livelihood and 

being.196 For instance, there has been much resistance by local communities situated 

in and around the Sengwe-Tshipise Corridor- in the process of its incorporation into 

the GLTFCA.197  
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EMA establishes procedural rights such as the right of access to information,198 and 

the right to participation in the implementation of legislation and policy relating to 

the management and use of natural resources.199 These rights empower local 

communities to be informed as well as to participate in the decision-making 

processes pertaining to the management of natural resources-that include the 

protected areas. Thus, these rights should apply where their communal land rights 

are subject to alteration for conservation purposes. A constitutional right of access 

exists,200 which is further enumerated in the Access to Information and Protection of 

Privacy Act.201 Yet, the latter restricts this right by providing various instances of 

non-disclosure of protected information,202 such as the protection of deliberations of 

the Cabinet and local government bodies, research information, information relating 

to the conservation of heritage sites, and information relating to business interests 

of third parties.203 The provisions of the Act that restrict access to information use 

wide terms that allow for virtually any information to be withheld.204  

The right to public participation is not expressly provided for in the Constitution but 

it is realised through other rights such as freedom of assembly and association, 

freedom of expression and freedom of movement.205 In addition, the devolution of 

governmental power to local authorities is aimed at ensuring, inter alia, the 

participation of local communities in the determination of the development priorities 

within their areas.206 This is further provided for in legislation such as the Rural 

District Councils Act and the Traditional Leaders Act.207 However, it cannot be said 
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that local communities have adequate legislative provisions for their realisation of 

this entitlement to public participation.208 

There also is no express constitutional provision for the right of access to justice. 

Nevertheless, the Constitution places a duty on the State as well as on individuals, 

including juristic persons, to respect, protect, promote and fulfil the rights and 

freedoms enshrined therein.209 It further states that the human rights enshrined in 

the Constitution bind the executive, the legislature, judicial institutions and state 

agencies at every level.210 These constitutional provisions give an individual the 

power to challenge the organs of the state as well as private individuals against any 

breach of these rights.211 The Legal Aid Act,212 which provides for the granting of 

legal aid to indigent persons, can set the basis for access to justice, especially for 

rural communities that may be negatively affected by tourism development.213 

Thus far, there is a need for more legal tools to promote biodiversity conservation in 

TFCAs, especially where the involvement of local communities is concerned. The 

current framework, in which local communities are excluded from the direct 

management of protected areas as well as the very limited scope of their rights over 

natural resources and land, which impact on their participation in biodiversity 

conservation through CBNRM and in the beneficiation thereof, is detrimental to 

realising the TFCA objective. The effects of these tools in their current form also 

influence the livelihoods of the local communities within the GLTFCA component. 

This is explored further below. 
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6.3.2 Tools for improvement of livelihoods – alleviation of poverty in TFCAs 

This section analyses the governance-based tools provided by law to promote the 

improvement of livelihoods–alleviation of poverty in the Zimbabwean GLTFCA 

component. This entails establishing whether the following tools are in place: 

mandatory poverty reduction programmes or strategies; provincial and municipal by-

laws for the provision of basic services; mandatory minimum standards, incentives, 

agreements and rights for the provision of basic services; voluntary or agreement-

based tourism certification standards; a license to operate; tools for voluntary 

TDIDR; and HRIAs for tourism development projects.214 

6.3.2.1 Mandatory poverty reduction programmes or strategies 

The Constitution has founding values and principles that include, inter alia, the 

recognition of the inherent dignity and worth of each human being;215 respect for 

the people of Zimbabwe; and the equitable sharing of national resources, including 

land.216 It further states national objectives to guide the State in formulating and 

implementing of laws and policy decisions that will, among other things, enhance 

and promote a society in which people enjoy prosperous, happy and fulfilling lives.217 

A specific objective is for the State to take all practical measures, within the limits of 

the resources available to it, to provide social care to those who are in need.218 

These constitutional provisions form the basis for poverty reduction programmes and 

strategies. 

A key instrument on economic development, which addresses poverty eradication, is 

the Zimbabwe Agenda for Sustainable Socio-Economic Transformation (ZIMASSET), 

2013-2018. It provides for indigenisation and empowerment, which entails improving 

service delivery, entrepreneurial skills development, empowerment programmes for 

                                        

 

214  See para 3.7.2.2 above. 
215  Section 3(1) of the Constitution. 

216  Section 3(2)(f) and (j) of the Constitution. 

217  Section 8 of the Constitution. 
218  Section 30 of the Constitution. 



300 
 

unemployed graduates, increased literacy levels, and improving social service 

delivery, including reducing financial barriers to health services. ZIMASSET also 

targets to improve access to justice to indigent person, to improve standards of 

living through housing strategies, to provide social benefits, food assistance, access 

to medical treatment, education and the provision of agricultural inputs.219 Amongst 

its many challenges to implementation, ZIMASSET fails to overcome challenges 

around transparency, accountability and corruption and the on-going governance 

crisis.220 The new government recently launched Vision 2030 and is working on other 

economic policies to address, inter alia, poverty eradication.221  

Nevertheless, in accordance with ZIMASSET, the Zimbabwe Interim Poverty 

Reduction Strategy Paper 2016-2018 aims to direct its efforts towards agricultural 

productivity, growth and rural food security; health, education, social protection and 

water and sanitation; manufacturing, SMEs, mining, tourism, inclusive banking and 

indigenisation and economic empowerment and infrastructure development in 

energy, housing, transport and environmental protection, among others.222 With 

respect to tourism the Zimbabwe Interim Poverty Reduction Strategy Paper 

promotes community based-tourism enterprises for the improvement of livelihoods 

of communities.223 This Strategy Paper also identifies the CAMPFIRE programme as a 

means to address poverty reduction at rural community level through community 

beneficiation.224  

Also significant is the Land Reform Policy, which was instituted in 1980 and 

consolidated in a series of instruments, including, the Land Acquisition Act,225 the 

                                        

 

219  Paragraph 7.2 of the ZIMASSET.  

220  Sibanda and Makwata Zimbabwe Post Independence 29-34. 

221  At the time of writing this study, these policy instruments were not yet in the public domain. 
222  Ministry of Finance & Economic Development Zimbabwe Interim Poverty Reduction Strategy 

Paper 65-139. 
223  Ministry of Finance & Economic Development Zimbabwe Interim Poverty Reduction Strategy 

Paper 108. 
224  Ministry of Finance & Economic Development Zimbabwe Interim Poverty Reduction Strategy 

Paper 125. See also, Mapuva 2015 African Journal of History and Culture 147. For a detailed 

discussion of CAMPFIRE, see para 6.3.1.2 above. 
225  Land Acquisition Act (Chapter 20:10) 3 of 1992 (hereafter Land Acquisition Act 3 of 1992). 



301 
 

Land Reform and Resettlement Programme Phase II, 1998, and the Fast Track Land 

Reform Program, 2000. The Policy aimed at changing the racial composition of 

access to land, landholding sizes, land use norms and tenure systems to effect 

entrenchment of non-racially structured land access, tenures and production 

systems.226 The success of this policy is marred by the controversies around the 

efficacy of the market-led reforms, vis-à-vis the physical violence and the violation of 

the property rights of landowners and of farmworkers, which were militant and 

state-led.227 The land transfers that have been effected have had limited impact on 

poverty reduction at farm household and national level.228 This is attributed to the 

rapid loss of substantial agricultural production by former landowners and 

farmworker jobs, as well as the effects of economic collapse and internal opposition 

to land reform and international isolation over the years.229 

Specific to tourism, the National Tourism Policy aims for tourism that is government-

led, private sector driven and community-welfare oriented, play a leading role in the 

emancipation of local communities.230 This reflects in its social objectives.231 It 

further advocates the role of tourism in providing for the eradication of poverty, 

especially for communities living within or around tourist attractions, through their 

involvement in the development, management and preservation of these resources; 

and through the establishment of viable community-based tourism projects.232 The 

latter also validates the CAMPFIRE initiatives. These policy provisions are important 
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in steering tourism development towards the alleviation of poverty in the GLTFCA, 

although mandatory legal tools to give effect to these policy provisions are 

necessary. 

6.3.2.2 Provincial legislation and municipal by-laws for basic services 

There is no provincial legislation for the provision of basic services, perhaps because 

of the undefined mandate of provincial government, therefore national legislation 

determines the provision of basic services in the country.233 Services such as water 

and sanitation, health and education are provided for in relevant national laws, 

which establish the relevant authorities with specific mandates. For instance, the 

Water Act234 and National Water Authority Act235 provide for the supply of water and 

sanitation services by the Ministry of Lands, Agriculture, Water, Climate and Rural 

Resettlement in consultation with the National Water Authority.236 However, the 

current Public Health Act,237 in the provision of health services, assigns the provision 

of water supplies and maintaining these supplies in good order to the local 

authorities.238 This Act mandates local authorities to provide health services.239 The 

Public Health Bill, 2017 seeks to include provincial health administration as 

coordinators of the planning of provincial health plans and the controlling of the 

quality of health services in provinces. This gives meaning to the constitutional 

mandate of provincial government.240 These sectoral provisions necessitate an 

examination of the existence of further tools for the provision of the relevant 

services. Apart from these prospective changes in the health sector, the 

implementation of national tools down to the provincial and local grassroots setting 

is still lacking, in the absence of provincial laws and municipal by-laws for the 
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provision of basic services. The new government that promises devolution of 

economic development to provinces may address this challenge.241  

6.3.2.3 Mandatory minimum standards, incentives, agreements and rights for the 

provision of basic services  

The Constitution places an obligation on the State to take all practical measures to 

ensure the provision of basic, accessible and adequate healthcare throughout 

Zimbabwe.242 There are, however, no specific standards for private actors to provide 

health services, save for the duty on all persons, including juristic persons, to 

respect, protect, promote and fulfil human rights.243 As such, the Tourism Master 

Plan 2017-2035,244 in accordance with the Joint Ventures Act,245 encourages the 

private sector to enter into partnerships for the refurbishment of electrification, 

roads and transport, water supply, sanitation services and other existing 

infrastructure relating to basic services.246 Investment legislation becomes applicable 

for the provision of incentives in such partnerships.247  

In addition, the provision of basic services is rights-based. The Constitution provides 

for the right to education,248 the right to health care,249 and the right to water.250 

However, the realisation of each of these rights is limited by the availability of state 
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resources and the progressive realisation of these rights.251 Nonetheless, sectoral 

legislation provide for these rights in detail. The Water Act,252 for instance, provides 

for the supply of and quality of water although it is restricted by levels of demand.253 

The deterioration of infrastructure for the proper maintenance of water supply and 

water treatment, resulting in outbreaks of waterborne diseases undermines the 

realisation of this right, to date.254 Closely related, the Public Health Act provides for 

the right to health care through provisions on, among others, water and food 

supplies,255 sanitation and housing,256 all of which falls under the mandate of local 

authorities.257 The inadequacies of the provisions in the Public Health Act to meet 

the constitutional right are currently addressed in the Public Health Bill, with specific 

provisions on health services that are not in the current Act.258 Nonetheless, the 

current collapse of the health system in the country creates challenges for realising 

the right to health care.259 The right to education, as provided for in the Education 

Act,260 makes education compulsory at primary and secondary levels and prescribes 

minimum fees for education.261 This right to education makes education accessible, 

even in rural communities.262 However, children from low socio-economic 

backgrounds, even in rural areas and in the remote areas, including orphans and 

vulnerable children, are at higher risk of dropping out and being marginalised from 

the education system, due to the prevailing economic challenges.263  
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6.3.2.4 Voluntary or agreement-based tourism certification standards 

There are no specific provisions in the Tourism Act to regulate voluntary or 

agreement based-tourism certification standards. Consequently, a few tourism 

businesses subscribe to voluntary certification standards within the industry and 

beyond.264 The limited participation of tourism businesses in these voluntary 

certification standards, suggests that many of these businesses may not necessarily 

be compelled to participate in the improvement of livelihoods and the alleviation of 

poverty. This calls for legislative measures to meet this TFCA objective for the 

communities in the Zimbabwean GLTFCA component. 

6.3.2.5 Social license to operate 

There is no law for the tourism sector or any other sector in Zimbabwe that currently 

provides either directly or indirectly for a social license to operate. Essentially, 

therefore, tourism developers are under no obligation to engage with local 

communities in the Zimbabwean GLTFCA component, for their long-term well-being, 

especially in instances of TDIDR.  

6.3.2.6 Mandatory tools, incentives, agreement-based standards, agreements, 

human rights protections and civil remedies for voluntary TDIDR 

The Constitution places an obligation on the State to take reasonable legislative and 

other measures to enable every person to have access to adequate shelter.265 In this 

respect, the freedom of movement and residence is also pertinent as it gives citizens 

the right to reside in any part of the country.266 Closely related is the right to 

property, which prohibits the compulsory deprivation of property except in terms of 

legislation; and for development that is beneficial to the community.267 The freedom 

from arbitrary eviction, which prohibits the eviction of persons from their homes or 

                                        

 

264  Zengeni et al 2014 International Journal of Management Sciences 116-138; Maphosa An 
investigation of the causes of non-adherence 94-95. 

265  Section 28 of the Constitution. 

266  Section 66(2)(b) of the Constitution. 
267  Section 71(3) of the Constitution. 
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having their homes demolished without an order of the court that is made after 

considering all relevant circumstances, is also relevant.268 The consideration of all 

relevant circumstances prior to an eviction order invokes additional resettlement 

requirements in terms of other laws.  

Since communal land may be altered for inclusion into the Wildlife Estate or for 

other conservation purposes,269 the EMA requires that the Minister responsible for 

the administration of communal land must ensure that suitable provision is made 

elsewhere for the inhabitants who will be affected by the setting aside of the 

areas.270  

In Malvern Mudiwa and Newman Chiadzwa v Mbada Mining (Private) Limited and 

Others,271 the court failed to endorse the rights of local communities to access to 

information and participation in their eviction for mining. While an appeal to this 

decision is yet to be finalised since 2010, the earlier decision influenced the 

resettlement process that followed, as the mining companies and the Ministry of 

Mines disclosed their resettlement plans to the communities.272  

In addition to the above, the Land Acquisition Act specifically provides for 

resettlement for agricultural, environmental and other purposes such as the 

utilisation of wildlife or other natural resources, which can be applicable to TDIDR.273 

However, it does not offer protection to people displaced by compulsory acquisitions. 

The Social Welfare Assistance Act274 allows destitute or indigent people to apply for 

welfare assistance and provides for a wide range of social welfare to be provided to 

eligible applicants, although it does not specifically apply to displaced persons.275 

                                        

 

268  Section 74 of the Constitution. 
269  See para 6.3.1.6 above where it is established that communal land is vested in the President 

who may alter such land. 
270  Section 110 of the EMA. 

271  HC 6334/09. 
272  Chibememe, Middleton and Booker Review of National Laws & Policies 66.  

273  Section 3 of the Land Acquisition Act 3 of 1992. 

274  (Chapter 17:06) Act 10 of 1988 (hereafter Social Welfare Assistance Act). 
275  Sections 5 and 6 of the Social Welfare Assistance Act 10 of 1988. 
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Additionally, the Regional, Town and Country Planning Act276 empowers local 

authorities to remove or demolish property without compensation, if the property is 

not compatible with the master plan or local plan.277 It further provides for the 

expropriation of land, subject to compensation, for the implementation of a master 

plan or local plan.278 However, the compensation is only payable in limited 

circumstances.279 

6.3.2.7 HRIAs for tourism development projects 

At present, there is no law that provides for HRIAs in Zimbabwe. Therefore, human 

rights violations by tourism businesses, as with businesses in other sectors such as 

mining are unregulated beyond the constitutional obligations.280  

Overall, the existing tools for promoting the improvement of livelihoods in the 

Zimbabwean GTLFCA component are rendered ineffective by the socio-economic and 

concomitant challenges facing the country. There is also an apparent lack of 

mandatory minimum standards for promoting this TFCA objective, failing to take 

advantage of the role of actors, especially tourism businesses, in contributing 

towards the improvement of the livelihoods of local communities. The absence of 

tools such as voluntary certification standards, SIAs, HRIAs and human rights 

protection from TDIDR in tourism development, reduces the chances for the 

improvement of livelihoods and alleviation of poverty in this GLTFCA component. 

This existing climate also significantly affects the TFCA objective of economic 

development and the nature of the tools available. 

                                        

 

276  (Chapter 29:12) 22 of 1976 (hereafter Regional, Town and Country Planning Act). 
277  Sections 35 and 36 of the Regional, Town and Country Planning Act. 
278  Section 46 read with s 50 of the Regional, Town and Country Planning Act. 
279  Section 52 of the Regional, Town and Country Planning Act. 
280  See s 44 of the Constitution, which places an obligation on private entities to respect human 

rights. For a discussion on human rights violations in Zimbabwe, see for instance, United States 
Embassy 2016 https://zw.usembassy.gov/2016-zimbabwe-human-rights-report/.  

https://zw.usembassy.gov/2016-zimbabwe-human-rights-report/
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6.3.3 Tools for promoting economic development in TFCAs 

This segment examines the legislation in Zimbabwe that is relevant to the promotion 

of economic development in TFCAs in order to establish whether they provide for the 

requisite tools. These tools include revenue sharing agreements, tourism planning, 

marketing, infrastructure development and land use planning, investment in TFCAs, 

tourism concessions, equitable treatment of investors, incentives for tourism 

businesses, including favourable immigration controls, local procurement, the 

movement of goods and persons, labour and employment quality, job creation and 

job security and CSR strategies.281 

6.3.3.1 International revenue sharing agreement(s) and mandatory national revenue 

sharing tools for TFCA participating countries 

As with South African and Mozambique, Zimbabwe does not have any national 

revenue sharing tools because of the absence of an international revenue sharing 

agreement.282 

6.3.3.2 Mandatory national minimum standards for tourism planning, marketing, 

infrastructure development and land use planning in TFCAs 

The Tourism Act mandates the ZTA with tourism planning and marketing.283 It 

further provides for the ZTA Board to take into consideration environmental and 

social factors in the fulfilment of its functions. The Board therefore guides the ZTA in 

the performance of its functions, including tourism planning and marketing. Without 

specific mandatory tools in place, these very broad provisions on tourism planning 

and marketing in the Tourism Act, are inadequate especially, for promoting 

sustainable tourism development in TFCAs. Infrastructure development in Zimbabwe 

is not expressly provided for in the law, except in the context of the Infrastructure 

                                        

 

281  See para 3.7.2.3 above. 

282  See paras 4.3.3.1 and 5.3.3.1 above. 
283  See para 6.2.4 above. 
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Development Bank Act,284 which facilitates funding for entities involved in 

infrastructure development. The absence of specific legislation and tools implies that 

infrastructure development is not targeted at specific purposes within the broader 

economic development agenda. The effects of this ommission are manifest in the 

deterioration of existing infrastructure across the country, negatively impacting 

tourism development.285 

Land use planning is provided for in the Regional, Town and Country Planning Act, 

which prescribes for regional plans at the provincial level as well as master plans and 

local plans at the local level.286 Local planning authorities, under the guidance of the 

Minister of Environment, Tourism, and Hospitality Industries, prepare the master 

plans for areas set aside for tourism related purposes.287 These plans regulate the 

land use, construction of buildings and the conservation and improvement of the 

physical environment,288 taking into consideration the economic and social 

circumstances prevailing in the area and surrounding areas.289 Local plans may be 

prepared for specific purposes that may vary within a given local area in accordance 

with the master plans.290 Both the master plan and local plans are subject to 

development permits, which require, among others, the preservation of trees and 

woodlands.291 These tools in the Regional, Town and Country Planning Act should be 

available for tourism development in the Zimbabwean GLTFCA component. The EMA 

is also relevant for stipulating that EIAs are a prerequisite for developing resort 

facilities, hotels and safari operations.292 It states that these tourism facilities can 

only be constructed following the issuance of a certificate showing that EIAs were 

prepared.293 Any contraventions in this regard attract the suspension or cancellation 

                                        

 

284  (Chapter 24:14) 7 of 1983 as amended by Act 11 of 2005. 

285  Paragraph 2.3.2 of the Tourism Master Plan 2017-2035. See also, para 2.4.2.3 above. 
286  Sections 6, 14 and 17 of the Regional, Town and Country Planning Act. 
287  Section 14 of the Regional, Town and Country Planning Act. 
288  Section 14(2) of the Regional, Town and Country Planning. 

289  Section 14(3) of the Regional, Town and Country Planning. 
290  Section 17 of the Regional, Town and Country Planning Act. 
291  Section 31 of the Regional, Town and Country Planning Act. 
292  Sections 2 and 97 read with para 10 of Schedule 1 of the EMA. 
293  Section 97(1)(b) of the EMA. 
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of the certificates. In principle, this should imply that the cancellation or suspension 

of an EIA certificate prohibit further operations by tourism businesses. However, in 

practice, tourism facilities have been erected and tourism projects have commenced 

without EIAs.294 Yet, within the GNP the PWA specifically demarcates areas where 

tourism facilities may be erected, subject to more specific restrictions and 

regulations.295  

6.3.3.3 Mandatory tools, incentives and agreements for investment in TFCAs 

The National Tourism Policy aims to create an enabling environment to attract 

investment into the tourism sector by, inter alia, creating special economic zones in 

which tourism may offer comparative advantages for investors.296 These zones are 

specifically provided for in the Special Economic Zones (SEZs) Act,297 and may 

include TFCAs.298 The inclusion of TFCAs as investment areas and the GLTFCA in 

particular, is specifically provided for in the Tourism Master Plan 2017-2035.299 This 

Master Plan also encourages investors to enter into partnerships for the 

refurbishment of existing tourism infrastructure.300 There are no express incentives 

for investment in TFCAs in the SEZs Act or any other instrument. However, the 

granting of ownership of wildlife to private landowners in the PWA to promote the 

sustainable use and conservation of wildlife on private land,301 serves as an incentive 

and basis for agreements for private landowners, as investors, to participate in the 

development of the Zimbabwean component of the GLTFCA.302  

                                        

 

294  Mpofu The Source, 25 September 2014. 

295  Section 23(1)(C)(k)(iv) and (m) of the PWA. 
296  Paragraph 3.9 of the National Tourism Policy. 

297  (Chapter 14:34) 7 of 2016. 
298  Muboko 2017 Journal of Sustainable Forestry 18. 

299  Paragraph 2.1.2(3) of the Tourism Master Plan 2017-2035. 
300  Paragraph 2.1.2(4) of the Tourism Master Plan 2017-2035. 

301  See para 6.2.2.2 above. 

302  Section 2 read with ss 59; 61-67 of the PWA. See also, Duffy Killing for Conservation 86-87; 
Child et al 2012 Pastoralism: Research Policy and Practice 7. 
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6.3.3.4 Mandatory minimum clauses for tourism concessions 

While the Tourism Law does not provide for PPPs in the tourism sector, the National 

Tourism Policy identifies the need for government to work closely with the private 

sector by entering into mutually beneficial PPPs.303 More generally, the Joint 

Ventures Act, which enables public entities to enter into joint venture agreements 

with private entities, provides for PPPs.304 These PPPs may take the form of, inter 

alia, Build and Transfer, Build, Lease and Transfer, BOT, BOO, BOOT and BTO.305 

However, this Act too does not include tourism concessions as part of the 

permissible joint ventures.306 This omission may be the reason for the general 

absence of tourism concessioning in the Zimbabwean component of the GLTFCA.  

6.3.3.5 Mandatory provisions for the equitable treatment of investors 

The 2018 amendments to the Indigenisation and Economic Empowerment Act307 in 

the Finance Act308 have done away with the preferential treatment of national 

investors in all other sectors, excluding mining and agriculture.309 This promotes 

equitable treatment of tourism investors, among others. Prior to these amendments, 

it was mandatory for foreign investors to partner with indigenous Zimbabweans, so 

that the shareholding of the latter is at a minimum of 51 percent, while that of the 

former is a maximum of 49 percent.310 These developments are targeted at 

attracting foreign investment in the various sectors, including tourism, as part of 

reviving the Zimbabwean economy. 

                                        

 

303  Paragraph 5.3 of the National Tourism Policy. 
304  Section 8(1) of the Joint Ventures Act. 
305  Section 2(2) read with Schedule Part II of the Joint Ventures Act. 
306  Section 2(2) read with Schedule Part I of the Joint Ventures Act. 
307  (Chapter 14:33) 14 of 2007 (hereafter Indigenisation and Economic Empowerment Act). 
308  Finance Act 1 of 2018. This Act amended the Indigenisation and Economic Empowerment Act on 

14 March 2018. 

309  See para 6.3.3.3 above. 
310  Section 3(1) of the Indigenisation and Economic Empowerment Act. 
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However, the Zimbabwe Investment Authority Act,311 the principal legislation on 

investment, prescribes investment licenses for foreign investors that wish to 

establish operations in the country.312 This license assists investors in attaining a 

certain measure of investment certainty and security against pitfalls when operating 

informally; and qualifies the investor for the incentives offered in this Act.313 The 

Zimbabwe Investment Authority Act further provides for incentives for licensed 

investors only, which includes both foreign and domestic investors,314 encouraging 

foreign and domestic investment.315 The considerations for approving the licenses 

apply equally to both domestic and foreign investors.316 This opens up opportunities 

for locals to get involved in tourism businesses, although the preference for licensed 

investors may discriminate against local communities who are unable to meet the 

license requirements.  

6.3.3.6 Incentives for tourism businesses, including favourable immigration controls 

The Zimbabwe Investment Authority Act distinguishes between general incentives, 

special incentives and other incentives or conditions applicable to investors.317 These 

incentives are available for investors that are in possession of investment licenses.318 

The benefits of obtaining an investment license relate to the repatriation of income, 

taxation, export and exchange controls and import tariff dispensations.319 Moreover, 

the Zimbabwe Investment Authority has a “One Stop Shop” for processing 

investment proposals, which includes the requisite approvals and permits from the 

Registrar of Companies; the Zimbabwe Revenue Authority; and other relevant 

                                        

 

311  (Chapter 14:30) 4 of 2006 (hereafter Zimbabwe Investment Authority Act). 
312  Section 13 of the Zimbabwe Investment Authority Act. 
313  Manokore Attorneys Doing Business in Zimbabwe 6. 
314  Sections 23 and 24 of the Zimbabwe Investment Authority Act. 

315  Chidede The Legal Protection of Foreign Direct Investment in the New Millennium 148. 
316  Chidede The Legal Protection of Foreign Direct Investment in the New Millennium 148. 

317  See para 6.3.3.5 above. 

318  See para 6.3.3.5 above. 
319  Section 24 of the Zimbabwe Investment Authority Act. 
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government departments.320 This facilitates speedy processing of investment 

applications.  

Also significant, the Constitution provides for legal protection on investment through 

the right of private individuals and business entities to own property.321 The right 

includes a prohibition against expropriation of private property without adequate 

compensation.322 This right also provides an incentive for investors to establish a 

basis for acquiring property for investment, under a constitutional protection clause. 

However, the extension of expropriation without compensation to non-agricultural 

sectors, such as mining,323 is a disincentive to potential investors, even if it does not 

apply to sectors such as tourism.324  

In addition, the Income Tax Act325 provides for tax exemptions for investors 

interested in tourism concessions involving BOOT and BOT arrangements.326 The 

private partner or concessionaire enjoys a tax exemption for the first five years, 

followed by a reduced tax of 15 percent for the second five years.327 In addition, 

tourist facility operators conducting business in approved tourism development 

zones or hunting safari operators are required to charge Value Added Tax (VAT) at 

zero percent. This non-payment of VAT is provided for services offered to persons 

who are not residents of Zimbabwe and who are required under the Exchange 

Control Act to pay for such services in foreign currency; and in turn receive a refund 

for goods and services acquired locally.328 With respect to favourable immigration 

controls, the Immigration Act329 provides for investor residence permits and 

                                        

 

320  Manokore Attorneys 2015 Doing Business in Zimbabwe 6. 
321  Section 71 of the Constitution.  

322  Section 71(3) of the Constitution. It is important to note that the Constitution distinguishes 

between private property and agricultural land. The latter is provided for in s 72, which provides 
that the expropriation of agricultural land is without compensation. 

323  US Department of State 2015 Zimbabwe Investment Climate Statement 7. 
324  Maja and Nhara 2016 Zimbabwe Electronic Law Journal 17. 
325  (Chapter 23:06) Act 51 of 1967 as amended by Act 11 of 2014 (hereafter Income Tax Act). 
326  Section 15(2(c) read with Schedule 4; and section 80A of the Income Tax Act. 
327  Section 15(2(c) read with Schedule 4; and section 80A of the Income Tax Act. 
328  Section 10(2)(q) of the Income Tax Act. 
329  (Chapter 4:02) Act 18 of 1979 as amended by Act 22 of 2001 (hereafter Immigration Act). 
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temporary employment permits.330 However, the 15 percent foreign tourist VAT 

charged to tourists makes Zimbabwe an expensive destination in comparison to 

other destinations in the region.331 

6.3.3.7 Minimum mandatory provisions, incentives and/or agreements for local 

procurement 

With the repeal of relevant provisions in the Indigenisation and Economic 

Empowerment Act, there appears to be no law in place to promote local 

procurement especially within the context of tourism development.332 While the 

Zimbabwe Investment Authorities Act facilitates local procurement by enabling 

equitable treatment of foreign and national investors,333 it does not provide for 

mandatory tools or incentives for tourism businesses to procure locally neither does 

it facilitate agreements for local procurement such as CPPPs. The Competition Act334 

provides for the prevention and control of restrictive practices, the prevention and 

control of monopoly situations and the prohibition of unfair trade practices.335 

However, this too does not promote local procurement, especially in the tourism 

industry in which imported goods and products may be preferred over local 

products. The Control of Goods Act336 is more useful in limiting the import of foreign 

goods in preference of local products. However, the latest developments with the 

lifting of the import license may be detrimental to the purchasing of local goods in 

preference for imports.337  

                                        

 

330  Section 30 of the Immigration Act. 
331  See para 2.1.4 of the Tourism Master Plan 2017-2035. 
332  See para 6.3.3.3 above. 

333  See para 6.3.3.5 above. 
334  (Chapter 14:28) Act 7 of 1996 (hereafter Act 7 of 1996). 

335  Preamble of the Act 7 of 1996. 

336  (Chapter 14:05) Act 12 of 1954 (hereafter Competition Act 12 of 1954). 
337  See para 6.3.3.8 below. 
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6.3.3.8 Minimum mandatory provisions and agreements for movement of goods and 

persons in TFCAs 

The Customs and Excise Act,338 the Control of Goods Act and the Immigration Act339 

regulate the movement of goods and persons in Zimbabwe. The Immigration Act 

provides a list of countries for which the nationals do not require visas to enter 

Zimbabwe, which includes nationals from Mozambique and South Africa. This 

enables the free movement of persons across the GLTFCA. However, the movement 

of goods is restricted by import control, requiring import licenses for the commercial 

purposes prescribed in the Control of Goods (Open General Import License) 

(Amendment) Notice.340 These restrictions significantly limit the transboundary 

movement of goods by informal traders who are unable to meet the extensive and 

costly requirements.341 Essentially, therefore, there are no domestic tools, 

mandatory or otherwise, for facilitating the movement of goods and persons across 

the GLTFCA. This adversely affects the livelihoods of the cross-border traders within 

the GLTFCA.342  

6.3.3.9 Minimum mandatory labour regulations, incentives for employment quality 

and job creation and job security in the tourism sector in TFCAs 

The Constitution provides for the right to fair and safe labour practices and the 

payment of fair and reasonable wages.343 It further provides for the right to just, 

                                        

 

338  (Chapter 23:03) Act 16 of 1955 as amended by Act 11 of 2014 (hereafter Customs and Excise 
Act). 

339  (Chapter 4:02) Act 18 of 1979 as amended by Act 22 of 2001 (hereafter Control of Goods Act). 
340  Control of Goods (Open General Import Licence) (Amendment) Notice Statutory instrument 122 

of 2017. However, on 23 October 2018 the import license was temporarily suspended to increase 
the flow of basic goods into Zimbabwe in response to the latest shortages of commodities in the 

market. See for instance, Mushava and Zwinoira 2018 
https://www.newsday.co.zw/2018/10/govt-lifts-import-ban.   

341  For a detailed discussion, see for instance, TRALAC 2018 
https://www.tralac.org/discussions/article/12411-zimbabwe-re-brands-statutory-instrument-si-

64.html. 

342  See para 2.4.2.3 above. 
343  Section 65(1) of the Constitution. 

https://www.newsday.co.zw/2018/10/govt-lifts-import-ban
https://www.tralac.org/discussions/article/12411-zimbabwe-re-brands-statutory-instrument-si-64.html
https://www.tralac.org/discussions/article/12411-zimbabwe-re-brands-statutory-instrument-si-64.html


316 
 

equitable and satisfactory working conditions.344 These rights are elaborated in the 

Labour Act345 and its accompanying regulations. The Labour Act protects the 

fundamental rights of employees, such as the employees’ entitlement to membership 

of trade unions and workers committees;346 the prohibition against forced labour;347 

the protection of employees against discrimination;348 the protection of employees’ 

right to fair labour standards;349 and the protection of employees’ right to democracy 

in the work place.350 The Act further prohibits unfair labour practices by employers 

and trade unions or workers committees.351 Moreover, the Labour Act provides for 

general conditions of employment such as the employment contract;352 

remuneration;353 dismissal;354 retrenchment;355 wages356 and leave.357 Despite these 

provisions, the Tourism Law does not contain any provisions for employment and 

labour standards. Subsequently, workers in the tourism and hospitality sector face 

challenges in the workplace, including low wages, pathetic working conditions, 

uncompensated overtime, the politicisation and victimisation of union members, low 

levels of awareness of workers’ rights, ill-treatment by managers, stigmatisation of 

female workers, etc.358  

Concerning job creation, the Constitution provides for the national objective relating 

to work and labour relations, requiring the government to adopt reasonable policies 

and measures, within the limits of available resources, to provide work in a freely 

                                        

 

344  Section 65(4) of the Constitution. 

345  (Chapter 28:01) 16 of 1985 (hereafter Labour Act). 
346  Section 4 of the Labour Act. 
347  Section 4A of the Labour Act. 
348  Section 5 of the Labour Act. 
349  Section 6 of the Labour Act. 
350  Section 7 of the Labour Act. 
351  Sections 8 and 9 of the Labour Act. 
352  Section 12 of the Labour Act. 
353  Section 12A of the Labour Act. 
354  Section 12B of the Labour Act. 
355  Section 12C of the Labour Act. 
356  Sections 13-14C, 18 of the Labour Act. 
357  Sections 19-22 of the Labour Act. 
358  Rusike and Chitambara Organising in the Zimbabwe Hospitality Sector 17. 
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chosen activity.359 In as much as this is not mandatory, there is a duty on 

government to facilitate job creation. The National Tourism Policy recognises this 

duty through its economic objective to maximise employment opportunities.360 More 

importantly, the requirement of the extent of employment creation and human 

resources development for the investment license in the Zimbabwe Investment 

Authority Act, is an essential tool in ensuring that investors contribute to job 

creation.361 

6.3.3.10 Minimum mandatory provisions, incentives and certification standards 

for CSR strategies 

There is no regulatory framework for CSR standards in the corporate governance 

sector. Efforts currently underway to formulate a code of corporate governance will 

hopefully incorporate CSR standards.362 However, various laws have provisions that 

indirectly prescribe CSR. For instance, the requirements for the investment license 

namely, skills transfer, employment creation and human resources development, 

impact on local industries and impact on environment, which are stipulated in the 

Zimbabwe Investment Authority Act, all promote CSR.363 Non-compliance with these 

requirements attract penalties such as the cancellation or suspension of the license 

and criminal sanctions for more serious offences such as fraud, material 

misrepresentation and false or misleading statements.364 This creates an indirect 

mandatory tool for CSR. Similarly, the EMA is relevant for its requirements for EIAs 

for resort facilities and hotels and safari operations.365 It provides that these tourism 

facilities can only be established upon the issuance of a certificate showing that EIAs 

were prepared.366 Any contraventions in this regard attract the suspension or 

cancellation of the certificates. In principle, this should imply that the cancellation or 

                                        

 

359  Section 24 of the Constitution. 

360  See para 6.2.4 above. 
361 See para 6.3.3.5 above and 6.3.3.10 below. 

362  Maune 2015 Asian Economic and Financial Review 168; Deloitte Doing Business in Zimbabwe 26. 
363  See paras 6.3.3.5 and 6.3.3.9 above. 

364  Sections 22 and 30 of the Zimbabwe Investment Authorities Act. 
365  Sections 2 and 97 read with paragraph 10 of Schedule 1 of the EMA. 
366  Section 97(1)(b) of the EMA. 
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suspension of an EIA certificate prohibits further operations by tourism businesses. 

However, in practice, tourism facilities and tourism projects commence and continue 

without EIAs, as is the case with other development projects.367 

Specific to tourism businesses in protected areas, the PWA provides for the 

construction of tourist facilities and the undertaking of tourism activities in national 

parks subject to specific restrictions and regulations.368 In the same way, tourism 

facilities may be constructed in sanctuaries.369 In safari areas, hunting is allowed 

subject to rights and permits.370 Non-compliance with any of these provisions 

attracts criminal sanctions.371 This creates built-in tools within the protected areas 

context that relate to CSR. 

6.4 Conclusion 

The aim of this chapter was to examine the relevant legal instruments relating to 

TFCA governance and tourism development in the Zimbabwean GLTFCA component, 

in order to establish whether they provide for the relevant actors and tools for 

promoting sustainable tourism development. In doing so, the study examined 

whether there was legislation establishing TFCAs, legislation relating to protected 

areas governance and management, legislation on local governance and legislation 

on tourism development. The study established that there is no specific legislation 

governing TFCAs in Zimbabwe, creating a gap in defining the pertinent governance 

actors within the TFCA context and the domestic context.  

However, the PWA and to a limited extent the EMA and the Constitution, which 

provide for protected areas governance and management in Zimbabwe, cover this 

gap by defining the role of the state actors and non-state actors. The principal state 

actor is the PWMA under the supervision of the Ministry of Environment, Tourism 

                                        

 

367  Mpofu The Source, 25 September 2014. 
368  Section 23(1)(C)(k)(iv) and (m) of the PWA. 

369  Section 32(2((a) of the PWA. 

370  Sections 37 and 38 of the PWA. 
371  Sections 23, 32 and 38 of the PWA. 
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and Hospitality Industry. The PWMA is empowered to enter into joint ventures with, 

among others, the protected areas management authorities of TFCA participating 

countries. Furthermore, the the role of provincial government is undefined and that 

of local government is collaborative. However, the role of these state actors, 

specifically for the GLTFCA component, the GNP, appears to be unclear, with the 

creation of the Gonarezhou Conservation Trust, which creates a new system of 

management involving PWMA and an international donor NGO, the FZS. This new 

management raises concerns as to the possibility of having an external entity, the 

FZS, or a private entity, the Trust, as the appropriate authority over a national park. 

Anyhow, this setting further excludes the role of local communities, even when it is 

meant to be realised through the participation of RDCs in protected areas 

management. The role of private actors as appropriate authorities of private land 

falling within the protected areas component, the Wildlife Estate, is however, clearly 

defined in the PWA. 

Concerning the actors provided for in the RDCs Act, the principal legislation relating 

to local governance, it is clear that the RDCs govern rural areas on behalf of rural 

communities in accordance with the principles of the devolution of authority. 

However, the existing system of devolution fails to afford true representation for 

local communities, with unwarranted interferences from the Ministry of Local 

Government, Public Works and National Housing. In fact, a parallel system exists 

with the presence of traditional authorities in rural areas, usually accepted by the 

communities as their true representatives, as opposed to the elected RDC 

representatives. This creates tension with respect to the participation of local 

communities in the governance of the GLTFCA component in Zimbabwe. 

It is further established from the Tourism Act, the principal tourism legislation, that 

in the absence of a clear agenda for sustainable tourism development, the role of 

the actors in tourism development in the Zimbabwean GLTFCA component is left to 

a market oriented ZTA and the private sector, with no clear definitive role for local 

communities. Tourism development, as indicated in the Tourism Act and its 

subsequent policies, is still very much focused on getting Zimbabwe on the world 
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tourism map at the expense of meaningful agendas on the improvement of 

livelihoods and biodiversity conservation.  

Against this background, the chapter considered the governance-based tools 

available for the various actors in TFCA governance in order to promote the TFCA 

objectives. As a result of the exclusion of local communities from protected areas 

governance and management, there are no mandatory protected areas management 

options. Nevertheless, this is somewhat alleviated by the provision of mandatory 

CBNRM tools in the form of environmental committees, which facilitate the 

celebrated CAMPFIRE programme for the sustainable use of wildlife resources by 

local communities. CAMPFIRE serves as a CBNRM tool, an incentive and an 

agreement-based tool, for local communities to participate in biodiversity 

conservation. Yet, in most instances it has failed to yield its goals as a benefit-

sharing tool because of the challenges relating to devolution to RDCs, especially in 

the prevailing unfavourable national economic climate. To curb wildlife crimes that 

may arise, the PWA and related laws provide quite extensively for criminal sanctions. 

The role of local communities in TFCA governance would have been enforceable 

through the constitutional rights to use natural resources. However, these rights are 

limited by the licenses provided for in the PWA and the exclusion of local 

communities’ rights to land within the Wildlife Estate. The rights of these 

communities relate to land outside of the protected areas domain and are subject to 

alteration by the President, which is a source of contention for the inclusion of the 

Sengwe-Tshipise Corridor in the GLTFCA. The available rights to access to 

information, less public participation and access to justice do not place the local 

communities in any better position. Consequently, there is a need for more legal 

tools to promote biodiversity in the Zimbabwean GLTFCA component.  

There is also a continuum for the position of local communities in TFCA governance 

as well as the nature of the biodiversity tools in place and the existing tools for 

promoting the improvement of livelihoods in the Zimbabwean GTLFCA component. 

The tools for poverty reduction and the provision of basic services have largely been 

rendered ineffective by the socio-economic and concomitant challenges facing the 
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country. Moreover, most of these tools lack the requisite mandatory elements to 

compel actors to improve livelihoods and alleviate poverty. The absence of provincial 

legislation and municipal by-laws for basic services hinders the implementation of 

the tools for basic services in the specific provincial and local grassroots settings, 

something that may change with the promises for devolution by the new 

government. The apparent lack of mandatory minimum standards for promoting the 

improvement of livelihoods–alleviation of poverty also fails to maximise the role of 

tourism businesses, in contributing towards the livelihoods of local communities. The 

absence of tools such as voluntary certification standards, SIAs, HRIAs and 

favourable human rights protection from TDIDR in tourism development, leaves the 

GLTFCA communities without much hope for the improvement of their livelihoods 

and poverty alleviation. This existing climate also negatively affects the TFCA 

objective of economic development and the nature of the tools available. 

Apart from the absence of international and domestic revenue sharing tools, there 

are mixed feelings concerning the existing tools for promoting economic 

development. The SEZs Act establishes the GLTFCA as a special economic zone to 

attract investment but it does not provide for incentives or any other tools to further 

promote investment in this, or in any other TFCA in Zimbabwe. Tourism marketing is 

mandatory, and so is tourism planning, but the absence of mandatory tools for 

infrastructure development significantly affects tourism marketing and planning in 

the country. Mandatory tools for concessioning exist but not necessarily for the 

tourism sector. The 2018 amendments to the Indigenisation and Economic 

Empowerment Act are commendable for the equitable treatment of investors but the 

investment license may dissuade local community participation as SMEs in tourism 

investment. A number of incentives for tourism businesses, including favourable 

immigration controls, are available, although the most recent economic uncertainties 

are not favourable. Mandatory employment quality standards and job creation tools 

exist although the tourism industry does not seem to implement them. CSR tools are 

provided for indirectly in the absence of a regulatory framework in the corporate 

governance legislation. Moreover, the only available tool to promote local 

procurement, the Control of Goods Act, has recently been suspended, while there 



322 
 

are just no tools to promote the movement of goods and persons in the 

Zimbabwean GLTFCA component.  

From the above, it is apparent that there is much to be done to ensure that the 

existing legal framework promotes sustainable tourism development in the 

Zimbabwean GLTFCA component. Most significantly, the apparent exclusion of direct 

and active participation of local communities dilutes the effectiveness of the existing 

governance structure and their tools. As if this is not enough, the unfavourable 

economic climate, looms over the TFCA governance framework and its tools and the 

implementation thereof, like a dark cloud. The chapter that follows draws 

conclusions for the entire study by providing a comparative analysis of the legal 

frameworks from all three GLTFCA participating countries and making 

recommendations. 
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CHAPTER 7 

Conclusion and recommendations 

 

7.1 Introduction 

The aim of this study was to develop a legal framework, at the domestic level, for 

ensuring that sustainable tourism development promotes the key objectives of SADC 

TFCAs.1 Sustainble tourism development for the purposes of this study was defined 

as  

Tourism development that conforms to the principles of sustainable development 

through specific aims or policy implications, informing the legal framework on 

TFCA governance as well as promoting biodiversity conservation, the 

improvement of livelihoods and the alleviation of poverty and economic 

development in TFCAs through a combination of specific governance-based 

tools.2 

7.2  SADC TFCAs and the challenges arising from or associated with 

tourism development in the GLTFCA 

Chapter 2 explored the development of TFCAs in the SADC region focusing on the 

GLTFCA as a case study. It was established that the conceptualisation of TFCAs in 

Southern Africa is based on the theory of the sustainable use of wildlife as reflected 

in the main TFCAs instrument, the SADC Wildlife Protocol.3 The intention is to unify 

ecosystem units separated by colonial demarcations and promote ecological security 

by joining protected area components of varying categories, consisting of the TFP 

components, and multiple-resource areas comprising of other land uses including, 

among others, communal lands and private land, all of which make up TFCAs.4 Their 

                                        

 

1  See para 1.3 above. 

2  See para 3.6 above. 

3  See para 2.2.1 above. 
4  See para 2.2.2 above. 
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governance is predominantly influenced by ownership of the land by the state, 

private entities, local communities or combinations of any of them, invoking the 

principles of beneficiation, public participation and accountability, and CBNRM.5 This 

study concluded that biodiversity conservation, improvement of livelihoods and 

economic development are at the core of the SADC TFCA initiatives.6 Biodiversity 

conservation centres on the transboundary collaboration for the sustainable use and 

management of natural resources for conservation and economic benefits. These 

benefits are greater than the conservation efforts by the individual countries.7 

However, it was also established that conservation is inextricably linked to the 

livelihoods of the people living within the TFCAs, giving biodiversity conservation a 

human component.8 The improvement of livelihoods in this context incorporates the 

alleviation of poverty, which addresses the high incidences of poverty in the SADC 

region.9 A human rights approach to TFCAs is crucial given the high dependence of 

local community livelihoods on the natural resources therein.10 Yet, it was 

determined that this objective is undermined by neoliberal conservation and regional 

economic integration.  

Regional economic integration is at the heart of SADC and the creation of TFCAs.11 

Tourism was identified as the key driver of economic development in TFCAs and is 

defined as the movement of people to TFCAs, the activities they undertake there, 

the contingent industry and the implications on the environment and the local 

communities residing therein.12 However, it was concluded that the binding SADC 

instruments, the Tourism Protocol, and the Wildlife Protocol, for different reasons, 

do not position tourism as a driver of these three TFCA objectives.13 It was conceded 

that this is abated by the non-binding strategic instruments - the SADC RISDP, the 

                                        

 

5  See para 2.2.2 above. 
6  See para 2.2.3 above. 

7  See para 2.2.3.1 above. 
8  See para 2.2.3.1 above. 

9  See para 2.2.3.2 above. 
10  See para 2.2.3.2 above. 

11  See para 2.2.3.3 above. 

12  See paras 2.2.3.3 and 2.3 above. 
13  See para 2.3.2.1 above. 
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SADC Regional Biodiversity Strategy and the SADC Programme for TFCAs, which do 

establish the role of tourism in promoting biodiversity conservation, the 

improvement of livelihoods and alleviation of poverty as well as economic 

development.14  

A study of the GLTFCA revealed that the institutional framework of the GLTP Treaty 

excludes local communities from the governance and management of the GLTFCA.15 

Similarly, the objectives of the GLTP Treaty focus more on biodiversity conservation 

and socio-economic development but with no express provision on improvement of 

livelihoods or poverty alleviation. This perpetuates the colonial oriented fortress 

conservation of displacing local communities from the protected areas components.16 

A number of challenges persist in this regard, namely, unfavourable conservation 

practices and illegal activities by local communities to sustain their compromised 

livelihoods.17 The study found that conservation efforts to include local communities 

into the GTLFCA conservation matrix are therefore crucial to the success of this 

TFCA. This suggests the inclusion of local communities into the institutional 

framework of the GLTFCA as well as promoting beneficiation, public participation, 

accountability and CBNRM in the governance of the GLTFCA.18 It was further 

established that these governance and management challenges are superimposed 

on the tourism development in the GLTFCA, which is characterised by disparities in 

tourism amongst the countries, a lack of consensus over revenue sharing and a 

general lack of political consensus in the running of the GLTFCA. This exposes 

weaknesses in the economic development of the GLTFCA, amongst others.19 

In South Africa, the key issues relate to the overcrowdedness of tourists; the 

SANParks commercialisation strategy, which circumvents the involvement of local 

communities and fails to promote the improvement of livelihoods; the settlements of 

                                        

 

14  See para 2.3.2.1 above. 

15  See para 2.4.1.2 above. 
16  See para 2.4.2 above. 

17  See para 2.4.2 above. 

18  See para 2.4.2 above. 
19  See para 2.4.2 above. 
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the local communities with limited access to basic services, poverty alleviation, 

employment and job security; the sporadic involvement of local communities in the 

planning and development of tourism in the TFCA, exemplified by the situation of 

the Mnisi community; and the flawed power relations in tourism concessioning as 

well as in park management – exemplified in the agreements and arrangements with 

the Makuleke community as owners of the contractual park within the KNP.20  

In Mozambique, the key issue revolves around involuntary resettlement from the 

protected area components of the GLTFCA, as the livelihoods of the relevant local 

communities are regarded as incompatible with conservation and tourism. This is 

further exacerbated by illegal and or unsustainable livelihoods such as poaching in 

the Mozambican component. Other common livelihood options are associated with 

informal trade and informal employment, which compromise on workers’ rights, 

minimum labour conditions and job security. The existence of a single successful 

community lodge in the Mozambican component indicates minimal community 

involvement in tourism enterprises.21  

In Zimbabwe, the major issues, still very much associated with the socio-economic 

instability, revolve around the side-lining of local communities in the management 

and governance of the Zimbabwean component and their disenfranchisement in 

conservation benefits. In particular, the new management agreement for the GNP by 

the Gonarezhou Conservation Trust which involves PWMA and FSZ, poses the 

danger of usurpation of state power over conservation and tourism development as 

well as the exclusion of local community involvement in this management.22 The 

migration and resettlement of local communities in the Zimbabwean component 

during the colonial era and during the periods of implementation of the fast-track 

land reform policy, have also alienated local communities and robbed them of 

livelihoods that are dependent on the use of and access to natural resources in and 

                                        

 

20  See para 2.4.2.1 and Chapter 4 above. 

21  See para 2.4.2.2 and Chapter 5 above. 
22  See paras 2.4.2.3 and 6.2.2.1 above. 
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surrounding the GNP.23 Underlying these limitations, are the questions around land 

ownership and tenure, the challenges of unplanned settlement, intra-community 

friction, human-wildlife conflict induced by the destruction of fencing and poaching.24 

Despite a few success stories related to CAMPFIRE and community-based tourism, 

the Zimbabwean component also faces challenges with the all-inclusive packaging of 

tourism products, which gives little room for local tourism products to enter into the 

market, stifling the development of domestic tourism products at national and local 

level.25 With respect to the much-celebrated CAMPFIRE programme, the 

mismanagement of funds by RDCs and the CAMPFIRE Association, to the detriment 

of the communities, revealing serious discrepancies in the devolution of authority 

over natural resources and land ownership, have been its demise.26 

It was therefore established that the common thread in the challenges with respect 

to tourism development in the GLTFCA relates to the flaws in the TFCA governance 

structures that failed to include local communities as actors from the onset, 

weakening beneficiation, public participation, accountability, CBNRM and devolution 

of authority, all of which that are pertinent to its success.27 Thus, tourism 

development in the GTLFCA seems to sustain the exclusion of local communities in 

conservation.28 It is also characterised by little or no consultation and participation 

and negligible benefits for local communities in the country components, evidenced 

by, unequal power relations in tourism related negotiations, unrealised benefits from 

tourism projects, high incidences of poverty, unemployment, lack of basic services, 

unsustainable and/or illegal livelihoods, resettlement challenges and the failing of  

tourism related CBNRM initiatives.29 Consequently, even economic development is 

                                        

 

23  See paras 2.4.2.3 and 6.3.2.6 above. 

24  See paras 2.4.2.3 and 6.3.2.6 above. See more generally, Ferguson and Chase “Elephants and 
fencing conflicts” 173-180. 

25  See paras 2.4.2.3 and 6.3.3.7 above. 
26  See para 2.4.2.3 and Chapter 6above. 

27  See paras 2.4.1.2, 4.2, 5.2 and 6.2 above. 

28  See paras 2.4.2, 4.2.4, 5.2.4 and 6.2.4 above. 
29  See paras 2.4.2, 4.3.2, 5.3.2 and 6.3.2 above. 
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not fully realised through the tourism development taking place in the GLTFCA; this 

is exacerbated by the absence of revenue sharing agreements.30  

7.3 Sustainable tourism development as a possible solution to the 

challenges encountered in TFCAs  

To address the challenges encountered in the GLTFCA, the study in Chapter 3 

explored the notion of sustainable tourism development from a sustainable 

development perspective. Focusing on the legal principles of sustainable 

development, namely the sustainable use of natural resources, equity and poverty 

eradication, integration, and procedural aspects of sustainable development and 

good governance as well as tracing the theoretical foundations of sustainable 

tourism development, it was established that sustainable development in tourism 

translates into twelve specific aims or policy implications.31 These aims or policy 

implications relate to (a) biological diversity, (b) physical integrity, (c) resource 

efficiency, (d) environmental purity, (e) cultural richness, (f) local control, (g) 

community well-being, (h) economic viability, (i) local prosperity, (j) employment 

quality, (k) social equity and (l) visitor fulfilment.32 These policy implications adapt 

the legal principles of sustainable development to the tourism context, influencing 

the laws and policies relating to TFCA governance and tourism development, with 

the ultimate goal of promoting the TFCA objectives.33 

Applied to the TFCA context, the aims or policy implications of sustainable tourism 

development determine the governance actors that should be involved in TFCA 

governance, including their relationships, roles and responsibilities.34 They determine 

the relevant state actors across government ministries and at all spheres of 

government as well as the non-state actors, such as private actors, local 

                                        

 

30  See paras 2.4.2, 4.3.3, 5.3.3 and 6.3.3 above. 
31  See paras 3.2 and 3.3 above. 

32  See para 3.4 above. 

33  See para 3.5 above. 
34  See para 3.5.1 above. 
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communities and external entities.35 The aims or policy implications also determine 

the legal tools that are necessary within this governance context, for promoting the 

TFCA objectives of biodiversity conservation, the improvement of livelihoods–

alleviation of poverty and economic development.36 The environmental governance 

perspective, adopted in the study, applied the aims or policy implications to 

command and control tools, incentive-based tools, agreement-based tools and civil-

based tools.37 It was found that combinations of these tools, are needed to promote 

the TFCA objectives.38  

The study developed a legal framework for sustainable tourism development in the 

GLTFCA consisting of the legislation relevant for improving the governance of the 

GLTFCA and the governance-based tools necessary for promoting the three TFCA 

objectives.39 This legal framework formed the basis of examining whether the 

GLTFCA participating countries, South Africa, Mozambique and Zimbabwe, each has 

the necessary legal framework to promote sustainable tourism development in the 

GLTFCA.40 

7.4 Comparative analysis of the legal framework for sustainable tourism 

development in GLTFCA participating countries 

Chapters 4, 5 and 6 investigated the laws of South Africa, Mozambique and 

Zimbabwe respectively to establish whether they promote sustainable tourism 

development in the GLTFCA. These findings are provided by way of a comparison of 

the legal frameworks of the three jurisdictions, particularly the legislation relevant to 

TFCA governance and the governance-based tools in place for promoting the TFCA 

objectives. 

                                        

 

35  See para 3.5.2 above. 

36  See para 3.5.2 above. 
37  See para 3.5.2 above. 

38  See para 3.5.2 above. 

39  See para 3.7 above. 
40  See Chapters 4, 5 and 6 above. 
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7.4.1 TFCA governance 

The study ascertained that South Africa and Zimbabwe do not have domestic 

legislation that specifically provides for the establishment of TFCAs.41 However, 

Mozambique has specific legislation, which specifically provides for TFCAs, 

recognising them as part of the domestic protected areas system.42 Mozambique 

recognises the TFCA framework in accordance with the international TFCA 

establishing agreements and adopts the SADC Wildlife Protocol’s definition of 

TFCAs.43 Despite its progressiveness in recognising TFCAs in domestic law, 

Mozambique, like South Africa and Zimbabwe, still fails to define the role of the 

governance actors beyond the domestic parameters.44 Effectively therefore, a gap 

exists between the Treaty and the domestic laws of the GLTFCA participating 

countries with respect to the place of the TFCA governance actors within the 

domestic legal frameworks.45  

This leaves it to the legislation relevant to protected areas’ governance and 

management within the national boundaries to define the role of the relevant 

actors.46 The legislation in all three jurisdictions relating to protected areas 

governance and management also do not make ample provision for the roles of 

these actors within a transfrontier setting.47 Consequently, the governance of the 

GLTFCA is determined by the roles of domestic actors.48  

In South Africa, the key state actors are the Ministry of Environmental Affairs as 

trustee over protected areas and SANParks, as the management authority over the 

protected areas component.49 The key state actors in Zimbabwe are the Ministry of 

Environment and Tourism and under it, DPWM the appropriate authority over 

                                        

 

41  See paras 4.2.1 and 6.2.1 above. 
42  See para 5.2.1 above. 

43  See para 5.2.1 read with para 2.1 above. 
44  See paras 4.2.1, 5.2.1 and 6.2.1 above. 

45  See paras 4.2.1, 5.2.1 and 6.2.1 above. 
46  See paras 4.2.2, 5.2.2 and 6.2.2 above. 

47  See paras 4.2.1, 5.2.1 and 6.2.1 above. 

48  See paras 4.2.2, 5.2.2 and 6.2.2 above. 
49  See para 4.2.2.1 above. 
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protected areas, referred to as the Wildlife Estate.50 With the new management 

agreement involving PWMA and an international donor NGO, the FZS, the level of 

authority of the state actors appears to be diluted.51 In Mozambique, the key state 

actors are the MITADER, responsible for the management of conservation areas, 

land, the environment, natural resources and rural development, and under it, 

ANAC, the management authority.52 With ANAC’s mandate spanning across 

biodiversity conservation and tourism development, Mozambique creates a platform 

for the consolidation of all three key TFCA objectives under one body. This sets the 

latter apart from the other two jurisdictions that have to work with other line 

ministries to promote the TFCA objectives.53 Moreover, the Mozambican law, unlike 

that of South Africa and Zimbabwe, expressly defines the role of supporting 

ministries as advisory in conservation areas management, with the effect that it 

directly promotes coordinated efforts towards protected areas governance and 

management by all relevant national state actors in Mozambique.54 Nevertheless, 

Mozambique is plagued by institutional and financial incapacities that hinder 

attempts to drive this agenda.55  

Provincial government and local government in the South African GLTFCA 

component play a peripheral role in protected areas governance due to the 

constitutional competencies that limit the role of lower levels of government in 

protected areas management.56 In Zimbabwe too, provincial government plays a 

peripheral role although it is attributed to its ill-defined constitutional mandate.57 

Local government, in Zimbabwe, particularly RDCs, however, are more actively 

involved in protected areas governance but with significant interference from 

                                        

 

50  See para 6.2.2.1 above. 

51  See para 6.2.2.1 above. 
52  See para 5.2.2.1 above. 

53  See para 5.2.2.1 above. 
54  See paras 4.2.2.1, 5.2.2.1 and 6.2.2.1 above. 

55  See para 5.2.2.1 above. 

56  See para 4.2.2.1 above. 
57  See para 6.2.2.1 above. 
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national government.58 In Mozambique, provincial government seems to play a more 

active role as subsidiary functionaries of the national government departments.59 

Local government too, is actively involved although their role relates to the 

management of the natural resources management in the protected areas and less 

in the management of the protected areas domain itself.60 The limited involvement 

of provincial and local government in the GLTFCA participating countries creates a 

disjuncture between the international actors and local actors, diluting the level of 

participation of local actors in TFCA governance.61 

In all three GLTFCA participating countries, non-state actors participate in the 

governance of the GLTFCA.62 In South Africa, private and communal landowners, 

whose land is incorporated into the protected area component, participate in the 

management of this GLTFCA component in accordance with agreements with 

SANParks.63 Outside of their status as landowners, local communities, in particular, 

may also be involved through co-management agreements and more generally in 

the prescribed public participation processes.64 Nevertheless, the vagueness of local 

government legislation limits the involvement of these local communities in 

developmental activities such as tourism development, even within these protected 

areas.65 In Mozambique, the involvement of private actors in the management of the 

GLTFCA component is not based on their ownership of land falling within the 

conservation areas, given that this land belongs to the State, but as financiers of 

protected areas’ governance and management.66 Local communities situated around 

the Mozambican GLTFCA component, also play a key role in the governance of 

conservation areas in all relevant legislation as key stakeholders and not as 

                                        

 

58  See para 6.2.2.1 above. 
59  See para 5.2.2.1 above. 

60  See para 5.2.2.1 above. 
61  See paras 4.2.2.1, 5.2.2.1 and 6.2.2.1 above. 

62  See paras 4.2.2.2, 5.2.2.2 and 6.2.2.2 above. 
63  See para 4.2.2.2 above. 

64  See para 4.2.2.2 above. 

65  See para 4.2.2.2 above. 
66  See para 5.2.2.2 above. 



333 
 

landowners.67 Their role, as that of the private actors, is collaborative and advisory.68 

However, the simultaneous operation of state structures and traditional structures in 

local governance creates representation complexities for local community 

participation in protected areas governance.69 In Zimbabwe, private actors 

participate in protected areas management as management authorities in their 

capacity as landowners as well as business operators of land falling within the 

protected areas’ domain.70 Local communities in Zimbabwe, however, have no direct 

involvement since the appropriate authority over rural land, within the protected 

areas domain, is with local government - the RDCs, who do not directly represent 

rural communities.71 Essentially, therefore, the law significantly limits the role of 

local communities in the governance of the GLTFCA, unlike that of private entities.72 

In Mozambique and, recently, Zimbabwe, but not so much in South Africa, external 

entities such as NGOs and donor organisations play a key role in TFCA governance.73 

In Mozambique, the law clearly stipulates their financial responsibilities, while in 

Zimbabwe their role is based on the new management system, which is meant to 

improve the performance of PMWA.74 Mozambique also recognises civil society 

organisations as advisors as well as financiers of conservation areas.75 In both 

jurisdictions, concerns arise about the over-reliance on external aid as well as the 

usurpation of powers from state actors for the governance and management of 

conservation areas.76  

Against this background, the study considered whether the principal tourism 

legislation of all three GLTFCA participating countries promoted sustainable tourism 

development, thereby influencing the TFCA governance actors and their roles in 

                                        

 

67  See para 5.2.2.2 above. 

68  See para 5.2.2.2 above. 
69  See para 5.2.2.2 above. 

70  See para 6.2.2.2 above. 
71  See para 6.2.2.2 above. 

72  See para 6.2.2.2 above. 
73  See paras 4.2.2.2, 5.2.2.2 and 6.2.2.2 above. 

74  See paras 5.2.2.2 and 6.2.2.2 above. 

75  See para 5.2.2.2 above. 
76  See paras 5.2.2.2 and 6.2.2.2 above. 
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promoting sustainable tourism development in the GLTFCA.77 It was established that 

the extent of recognition of the aims of sustainable tourism development in the 

principal tourism legislation of the three jurisdictions influenced the role of the TFCA 

governance actors in promoting sustainable tourism development in the GLTFCA.78  

South Africa’s legislation, which focuses on sustainable tourism development through 

responsible tourism, resonates with the majority of the aims of sustainable tourism 

development, thereby setting a positive basis for tourism development in this 

GLTFCA component and defining the role of state actors and private entities 

accordingly.79 Despite this, the law fails to contribute significantly, especially to the 

role of local communities in tourism development as well as in TFCA governance, by 

reducing them to beneficiaries of tourism development rather than active 

stakeholders, notwithstanding the elements of responsible tourism that suggest 

otherwise.80 This adversely affects the promotion of local control as well as the other 

aims for sustainable tourism development in the South African component of the 

GLTFCA.81 This vagueness with respect to the role of local communities in the 

tourism sector, narrows the parameters within which they can participate in the 

governance of the South African GLTFCA component.82 Similar to South Africa, 

Mozambique in its principal tourism law expressly recognises sustainable tourism 

development in its objectives but in defining the roles of the state actors and private 

entities, undermines the role of local communities. Thus local communities do not 

actively participate in the tourism development that occurs in the GLTFCA 

component.83 Zimbabwe, however, lags behind for the absence of a clear agenda for 

sustainable tourism development in its law.84 Hence, the roles of its state actors and 

                                        

 

77  See paras 4.2.4, 5.2.4 and 6.2.4 above. 

78  See paras 4.2.4, 5.2.4 and 6.2.4 above. 
79  See para 4.2.4 above. 

80  See para 4.2.4 above. 
81  See para 4.2.4 above. 

82  See para 4.2.4 above. 

83  See para 5.2.4 above. 
84  See para 6.2.4 above. 
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private entities are predominantly market oriented, with the obvious omission of the 

role of local communities.85  

In essence, the legislation in all three jurisdictions do not all promote sustainable 

tourism development nor do they all enhance the role of the TFCA governance 

actors in promoting sustainable tourism development in the GLTFCA.86 The 

undermining of local communities in all three jurisdictions adversely affects the 

realisation of sustainable tourism development in the GLTFCA as their role would 

largely influence all of the sustainable tourism development aims.87 The study 

established that this further influenced the tools for promoting the TFCA 

objectives.88 

7.4.2 Governance-based tools for promoting TFCA objectives 

The governance-based tools for promoting the TFCA objectives as provided for in 

the three GLTFCA participating countries are summarised in Table 1 below. 

  

                                        

 

85  See para 6.2.4 above. 

86  See paras 4.2, 5.2 and 6.2 above. 

87  See paras 4.2, 5.2 and 6.2 above. 
88  See paras 4.2, 5.2 and 6.2 above. 
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Governance-based tools in GLTFCA Participating countries 

TFCA 
objective 

List of tools South 
Africa 

Mozambique Zimbabwe 

Biodiversity 
conservation  

Mandatory protected areas 
management  options for 
local communities  

Present Present  None 

Mandatory CBNRM and 
benefit-sharing tools and 
incentives 

Present  Present Present 

Administrative sanctions for 
non-compliance 

   

Criminal sanctions for 
wildlife crimes 

Present  Present Present 

Agreements for biodiversity 
conservation  

Present  Present Present 

Enforcement of rights to 
natural resources, including 
land; complementary 
procedural rights and civil 
remedies 

Present 
with 
limitations 

Present Present with 
limitations 

Improvement 
of livelihoods- 
alleviation of 
poverty 

Mandatory povery reduction 
programmes/strategies 

Present  Present  Present 

Provincial legislation and 
municipal by-laws for basic 
services 

Present  Present  Present  

Mandatory minimum 
standards, incentives, 
agreements and rights for 
the provision of basic 
services 

Present  Present Present  

Voluntary/agreement-based 
tourism certification 
standards 

Present  None None 

Social license to operate None None None 

Mandatory tools, incentives, 
agreement-based 
standards, agreements, 
human rights protections 
and civil remedies for 
voluntary TDIDR 

Present  Present Present 

HRIAs for tourism 
development projectis 

None  None  None 

Economic 
development 

International revenue 
sharing agreement(s) and 
mandatory national revenue 
sharing tools 

None None  None  

Mandatory minimum 
standards for tourism 
planning, marketing, 
infrastructure development, 
land use planning 

Present Present Present 
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Governance-based tools in GLTFCA Participating countries 

TFCA 
objective 

List of tools South 
Africa 

Mozambique Zimbabwe 

Mandatory tools, incentives, 
agreements for investment 
in TFCAs 

None (save 
indirectly) 

Present Present 

Mandatory minimum 
clauses for tourism 
concessions 

Present Present None 

Mandatory provisions for 
equitable treatment of 
investors 

Present Present  Present 

Incentives for tourism 
businesses and favourable 
immigration controls 

Present  Present  Present 

Minimum mandatory 
provisions, incentives 
and/or agreements for local 
procurement 

Present Present (not 
mandatory/in-
centivised) 

Present (not 
mandatory/in-
centivised) 

Minimum mandatory 
provisions and agreements 
for the movement of goods 
and persons in TFCAs 

Restricted Restricted Restricted 

Minimum mandatory labour 
regulations, incentives for 
employment quality and job 
creation and job security in 
tourism sector  

Present  Present  Present 

Minimum mandatory 
provisions, incentives and 
certification standards for 
CSR strategies 

None None None 

Table 1: A summary of the governance-based tools provided for in the GLTFCA 
participating countries 

Table 1 indicates that all three jurisdictions have a combination of tools for 

promoting biodiversity conservation in the GLTFCA.89 In South Africa, the 

combination of tools provided for by law, ranges from mandatory management tools, 

where local communities are landowners within the protected area domains, 

protected areas’ co-management models, mandatory public participation in 

management plans, mandatory provisions for CBNRM as well as incentives and 

agreements for CBNRM, biodiversity management agreements, environmental co-

                                        

 

89  See paras 4.3.1, 5.3.1 and 6.3.1 above. 
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operation agreements and wildlife offences.90 However, the involvement of the rural 

local communities in promoting biodiversity conservation is hampered by the 

limitations on their natural resource use and access rights but more specifically on 

their land rights.91 In Mozambique, the combination of tools for biodiversity 

conservation includes, community conservation areas, participatory management, 

biodiversity agreements such as CPPPs for financing biodiversity conservation in 

conservation areas, DUATs, natural resources rights, benefit-sharing arrangements 

and sanctions for wildlife crimes.92 Like South Africa, the effectiveness of these tools 

in Mozambique is hindered by the limitations on natural resource use and access 

rights for local communities.93 Zimbabwe has a combination of tools, although not as 

varied as those in the other two jurisdictions.94 These are the mandatory provisions, 

incentives and agreements for CBNRM, wildlife crimes and natural resource rights.95 

The CBNRM tools are mainly characterised by CAMPFIRE.96 Although it is not 

expressly provided for in law, it is effected through other mandatory tools such as 

the environmental committees for natural resources management.97 CAMPFIRE 

serves as an incentive and agreement-based tool for local community participation in 

biodiversity conservation.98 The successes of CAMPFIRE have been hampered by the 

challenges relating to limited access rights of local communities to natural resources 

in protected areas as well as the weaknesses in devolution to RDCs, especially in the 

prevailing unfavourable national economic climate.99 

It is clear therefore that the existence of a variety of tools for biodiversity 

conservation in all three jurisdictions has not contributed significantly to the 

                                        

 

90  See para 4.3.1 above. 

91  See para 4.3.1 above. 
92  See para 5.3.1 above. 

93  See para 5.3.1 above. 
94  See para 6.3.1 above. 

95  See para 6.3.1 above. 
96  See para 6.3.1 above. 

97  See para 6.3.1 above. 

98  See para 6.3.1 above. 
99  See para 6.3.1 above. 
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involvement of local communities in promoting this objective in the GLTFCA.100 This 

in turn indicates that the existing tools are not sufficient in enabling sustainable 

tourism development in the GLTFCA.101  

It was further established that all three jurisdictions have a combination of tools for 

promoting the improvement of livelihoods.102 In South Africa these include, a variety 

of mandatory poverty reduction programmes stemming from constitutionally 

entrenched rights, provincial legislation for the provision of basic services, legislation 

for the provision of basic services at municipal level as well as specific mandatory 

tools for the provision of basic services in the form of IDPs and financial resources 

allocations in municipalities.103 Tax incentives, B-BBEE scorecard-based incentives 

and other affirmative action incentives as well as room for agreements in the form of 

PPPs exist for the provision of basic services by the private sector.104 In addition, 

constitutional rights to basic services are provided although they are realised by the 

state progressively and within the latter’s available resources. Therefore, 

communities seeking to enforce these rights may not receive direct and immediate 

relief.105 Despite all these tools, the rural communities in the Limpopo Province are 

lagging behind in accessing these basic services.106 In Mozambique too, the 

communities in the Gaza Province, where the GLTFCA component is situated, suffer 

high levels of poverty despite the existence of a number of tools for the 

improvement of livelihoods-alleviation of poverty.107 These tools include 

constitutional objectives for the alleviation of poverty, enabled through specific 

strategic tools, laws providing for basic services and the rights to basic services.108 

The operationalisation of most of these tools at sub-national level is hampered by 

the lack of financial and human capacity as well as the inability of the justice system 

                                        

 

100  See paras 4.3.1, 5.3.1 and 6.3.1 above. 
101  See paras 4.3.1, 5.3.1 and 6.3.1 above. 

102  See paras 4.3.2, 5.3.2 and 6.3.2 above. 
103  See para 4.3.2 above. 

104  See para 4.3.2 above. 
105  See para 4.3.2 above. 

106  See para 4.3.2 above. 

107  See para 5.3.2 above. 
108  See para 5.3.2 above. 
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to hold the state accountable before the courts.109 The situation for local 

communities in Zimbabwe is not any better, given the socio-economic and 

concomitant challenges facing the country, which render ineffective the tools for 

improving livelihoods and alleviating poverty.110 These tools include poverty 

reduction strategies, laws providing for the provision of basic services and the rights 

to basic services.111 

It is clear from this study, as reflected in Table 1, that the absence of tools such 

SIAs, HRIAs and favourable human rights protections from TDIDR in tourism 

development in the GLTFCA participating countries, leaves the GLTFCA communities 

without much hope for the improvement of their livelihoods and poverty 

alleviation.112 This in turn creates challenges for promoting sustainable tourism 

development in the GLTFCA.  

One of the noticeable weaknesses, reflected in Table 1, is the absence of tools for 

revenue sharing at international level and at national level.113 This significantly 

affects economic development in the GLTFCA, currently defined according to the 

individual revenues of the country components.114 Nevertheless, a number of tools 

for promoting economic development in the individual components are in place.115  

Table 1 indicates that in all three countries, mandatory minimum standards for 

tourism planning, marketing, infrastructure development and land use planning are 

in place.116 Whereas Mozambique classifies its GLTFCA component as an ATIP, which 

is an essential tool for investment in TFCAs, South Africa does not have specific tools 

for promoting investment in TFCAs, except for commercial activities and 

development in national parks, undertaken via tourism concessions that have 

                                        

 

109  See para 5.3.2 above. 

110  See para 6.3.2 above. 
111  See para 6.3.2 above. 

112  See paras 4.3.2, 5.3.2 and 6.3.2 above. 
113  See paras 4.3.3.1, 5.3.3.1 and 6.3.3.1 above. 

114  See paras 4.3.3, 5.3.3 and 6.3.3 above. 

115  See paras 4.3.3, 5.3.3 and 6.3.3 above. 
116  See paras 4.3.3.2, 5.3.3.2 and 6.3.3.2 above. 
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contributed significantly to the running of the KNP.117 However, these tourism 

concessions do not seem to bring significant benefits for local communities in South 

Africa, as is the case in Mozambique where tourism concessions are legislated for 

but do not include local communities as active partners.118 Zimbabwe, like 

Mozambique, has a specific tool, the SEZs, for investment in the GLTFCA although 

there does not seem to be any additional incentives and agreement-based tools in 

this regard.119  

Table 1 further shows that mandatory provisions and incentives for promoting 

foreign investments, including favourable immigration controls, are available in all 

three jurisdictions indicating deliberate efforts to promote economic development.120 

However, these tools for the most part fail to promote equitable treatment of foreign 

and local investors, at the expense of the latter.121 South Africa seems to be moving 

towards equity through its affirmative action tools.122 South Africa’s affirmative 

action tools promote local procurement but there is no evidence of increased local 

procurement in tourism development.123 Mozambique and Zimbabwe provide for 

tools that promote local procurement but because they are not mandatory nor are 

they incentivised, few opportunities exist for local businesses.124 With respect to 

employment quality and job creation, all three jurisdictions have a plethora of 

tools.125 However, the seasonality of the jobs in the tourism industry, as well as the 

high levels of low skilled workers make it difficult for the available tools to promote 

this aspect of economic development.126 Closely related, the absence of mandatory 

CSR tools for corporate governance in all three countries has reduced the obligations 

of tourism businesses to contribute to social equity in the economic development of 

                                        

 

117  See paras 4.3.3.2 and 5.3.3.2 above. 

118  See paras 4.3.3.2 and 5.3.3.2 above. 
119  See paras 5.3.3.2 and 6.3.3.2 above. 

120  See paras 4.3.3.3-6, 5.3.3.3-6 and 6.3.3.3-6 above. 
121  See paras 4.3.3.3-6, 5.3.3.3-6 and 6.3.3.3-6 above. 

122  See paras 4.3.3.3-6, 5.3.3.3-6 and 6.3.3.3-6 above. 
123  See paras 4.3.3.3-6 above. 

124  See paras 4.3.3.7, 5.3.3.7 and 6.3.3.7 above. 

125  See paras 4.3.3.9, 5.3.3.9 and 6.3.3.9 above. 
126  See paras 4.3.3.9, 5.3.3.9 and 6.3.3.9 above. 
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the GLTFCA.127 Also important, the movement of goods and informal traders within 

the GLTFCA is largely restricted in all three jurisdictions, adversely affecting the 

chances of tourism development promoting cross-border trade in this TFCA as an 

alternative livelihood.128  

From the foregoing, it is clear that in Mozambique, the effectiveness of these tools 

for economic development is heavily dependent on ad hoc donor funded projects 

that do not necessarily benefit rural communities.129 In Zimbabwe, the efficiency of 

these tools is affected by the economic challenges faced by the country.130 South 

Africa fares better in this respect, something that is evidenced by the high volumes 

of tourists in this GLTFCA component.131 As a result, it is apparent that the tools in 

the individual components shape the economic development in the GLTFCA, with 

more development in the South African component than in the other two.132 Viewed 

holistically, this does not promote sustainable tourism development in the GLTFCA. 

In the final analysis, the study established that the domestic legal frameworks in the 

GLTFCA participating countries do not provide effectively for TFCA governance as 

well as for biodiversity conservation, the improvement of livelihoods-alleviation of 

poverty and economic development in this TFCA. This in turn implies that the legal 

framework in the GLTFCA does not provide for sustainable tourism development in 

the way it should. In most instances, the tools in place are not effective because of 

their failure to incorporate the role of local communities. There are also some 

pertinent tools that are not provided for in all three jurisdictions, which significantly 

inhibits sustainable tourism development in the GLTFCA. In other instances, the 

failure of these tools is attributed to external forces such as lack of financial, human 

and technical capacity as well as challenges in the economic climate at national 

                                        

 

127  See paras 4.3.3.10, 5.3.3.10 and 6.3.3.10 above. 

128  See paras 4.3.3.8, 5.3.3.8 and 6.3.3.8 above. 
129  See para 5.3.3 above. 

130  See para 6.3.3 above. 

131  See para 4.3.3 above. 
132  See paras 4.3.3, 5.3.3 and 6.3.3 above. 
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level. With this in mind, the study proposes the following recommendations for 

promoting sustainable tourism development in the GLTFCA. 

7.5 Recommendations 

Based on the discussion above, the following recommendations are made: 

7.5.1 On a regional level 

The SADC TFCA Programme could be given the status of a SADC Protocol, which 

specifically provides for a definition for sustainable tourism development as well as 

identifying the relevant governance actors and tools in sustainable tourism 

development. The key actors in TFCA governance at an international level as well as 

at domestic level, down to the grassroots level, should be identified. This will assist 

in defining the roles of the actors in the cross-border exchanges as well as within 

their individual jurisdictions, for clarity and uniformity. A protocol will create binding 

obligations on TFCA participating countries for the involvement of actors such as 

sub-national state actors, traditional authorities and local communities. This 

instrument could also create legally defined parameters for external entities to guard 

against over-reliance on donor organisations as well as the usurpation of authority 

by these organisations. The Protocol should establish a legal framework for 

sustainable tourism development in the SADC TFCAs to ensure that all TFCA 

establishing agreements are provided for in regional and national laws. For instance, 

that TFCA participating countries should provide a social license to operate, HRIAs 

and relevant human rights protection. This could contribute significantly to the 

improvement of livelihoods within the TFCAs and in surrounding areas.  

The importance of creating a specific protocol for TFCAs in the SADC region is in 

providing a comprehensive and holistic legal framework for TFCA governance and 

management as well as in creating the much needed legal mechanisms for realising 

the TFCA objectives. This will strengthen the currently “weak” legal framework 

relevant to TFCAs, which comprises of, inter alia, the Tourism and Wildlife Protocols. 

Therefore, whereas the Tourism Protocol envisages tourism development across 

national boundaries, in general, and the Wildlife Protocol incorporates TFCAs as a 
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means for sustainable use of wildlife, the TFCA Protocol would detail the manner in 

which both tourism and other sustainable uses of wildlife may occur within a broader 

and all-encompassing TFCA governance and management framework.  

In addition, it is important that all of the SADC Protocols relating to TFCAs and 

tourism, are revised and amended to recognise and provide adequately for 

sustainable tourism development. The Tourism Protocol, which currently does not 

adequately provide for biodiversity conservation and is silent on the improvement of 

livelihoods and the alleviation of poverty, should be amended to create more 

detailed obligations for member States for both TFCA objectives.133 This essentially 

brings this Protocol in line with the relevant aims of sustainable tourism development 

such as biodiversity conservation, local control, local prosperity, social equity and 

employment quality.134 The Wildlife Protocol in its current form also does not provide 

clearly for the improvement of livelihoods in TFCAs, something that must be 

addressed to ensure sustainable tourism development in TFCAs. The amendments to 

these Protocols will strengthen the objectives of instruments such as the SADC 

Programme for TFCAs and the SADC Regional Biodiversity Strategy as well as those 

of the TFCA establishing agreements.  

The GLTFCA participating countries should adopt a Protocol that specifically provides 

for sustainable tourism development in the GLTFCA. To achieve this, it is important 

to amend the GLTP institutional framework to include all key actors in the 

governance of the GLTFCA, which means specific provisions for the inclusion of local 

communities in the governance structure.135 Moreover, this Protocol should ensure 

the provision of tools that promote the objectives of the TFCA.136 This means 

incorporating all the requisite tools for sustainable tourism development.137 One such 

tool is an international agreement or obligations for revenue sharing amongst the 

                                        

 

133  See para 2.3.2.1 above. 
134  See para 3.4 above. 

135  See paras 2.4 and 2.5 above. 

136  See para 3.7.2 above. 
137  See para 3.7.2 above. 
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GLTFCA participating countries.138 This may further warrant the alignment of the 

GLTFCA enabling instruments such as the JMP and other development plans and 

strategies.139  

7.5.2 At the domestic level 

A domestic legal framework for sustainable tourism development in SADC TFCAs 

should be adopted. This framework should have the following elements: 

 A clear definition of sustainable tourism development in TFCAs, which 

recognises the principles of sustainable development through specific aims or 

policy implications of sustainable tourism development, namely, biodiversity 

conservation, physical integrity, resource efficiency, environmental purity, 

cultural richness, local control, community well-being, economic viability, local 

prosperity, employment quality, social equity and visitor fulfilment; that serve 

as the basis upon which the framework provides for TFCA governance actors 

as well as the tools for promoting biodiversity conservation, the improvement 

of livelihoods-alleviation of poverty and economic development in TFCAs.  

 The main objective of providing for TFCA governance actors and the 

governance based tools necessary for promoting TFCA objectives in 

accordance with the specific aims or policy implications of sustainable tourism 

development.  

 Provisions specifically identifying key TFCA governance actors and defining 

their roles and responsibilities in accordance with the specific aims or policy 

implications of sustainable tourism development. These include state actors 

and non-state actors. The state actors should include government 

departments, particularly line ministries at national, provincial/regional and 

local spheres of governance that are responsible for natural resource 

                                        

 

138  See para 3.7.2 above. 
139  See para 2.4.2 above. 
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management and the broader environmental protection agenda. The non-

state actors include the private sector, the local communities, NGOs 

(international and national), civil society groups and other related institutions 

whose activities influence on TFCA governance. 

 Provisions specifically providing for the necessary governance-based tools 

which promote the TFCA objectives of biodiversity conservation, the 

improvement of livelihoods – alleviation of poverty and economic 

development.  

 The relevant tools for biodiversity conservation include: protected area 

management options for local communities, CBNRM and benefit-sharing, 

administrative sanctions, criminal sanctions for wildlife crimes, agreements for 

biodiversity conservation and rights to natural resources, including land, 

complementary procedural rights and civil remedies.  

 The relevant tools for the improvement of livelihoods–alleviation of poverty 

include: mandatory poverty reduction programmes or strategies, provincial 

legislation and municipal by-laws for the provision of basic services, 

mandatory minimum standards, incentives, agreements and rights for the 

provision of basic services, voluntary or agreement based tourism certification 

standards, social licenses to operate, tools for voluntary TDIDR, and HRIAs 

for tourism development projects. 

 The relevant tools for economic development include: revenue sharing 

agreements; tourism planning, marketing, infrastructure development and 

land use planning; investment in TFCAs; tourism concessions; equitable 

treatment of investors; incentives for tourism businesses including favourable 

immigration controls; local procurement; movement of goods and persons; 

labour and employment quality, job creation and job security and CSR 

strategies. 

To incorporate this framework for the GLTFCA, the domestic legislation of all three 

countries should be harmonised to promote sustainable tourism development in the 
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GLTFCA. This will remedy the fragmentation that currently exists in the domestic 

legal frameworks in the GLTFCA participating countries with respect to the provision 

of all the relevant TFCA governance actors and the TFCA governance-based tools.  

To facilitate harmonisation, it is necessary, as point of departure, to require all TFCA 

participating countries to include measures in their legislation that provides for the 

TFCA establishing agreements. Such legal measures may cover the gaps that 

currently exist with respect to the roles of the pertinent actors in the cross-border 

exchanges. It is necessary for all three participating countries to clearly define the 

role of sub-national government structures as well as traditional authorities and local 

communities in protected areas management and governance. This will enable 

better collaboration and buy-in from local actors in TFCA governance, and in turn 

promote the TFCA objectives. Moreover, to ensure sustainable tourism development 

in the GTLFCA it is crucial to have all the requisite governance-based tools in place in 

all three jurisdictions. Uniformity across the three jurisdictions cannot be 

overemphasised.140 This further implies the provision in each of the three 

jurisdictions of the following: 

South Africa: 

 Affording local communities land rights, including physical occupation on 

restituted land, where such occupation may be a viable and desirable 

alternative; 

 Social licenses to operate which extends to tourism development projects 

either in the relevant land laws and/or the resettlement laws – in instances of 

TDIDR. 

                                        

 

140  Though not discussed in this study, political will with respect to meeting the TFCA objectives is 

also critical for the furtherance of sustainable tourism development. Political will ultimately plays 

out in efforts towards improving the economic and political climates of TFCA participating 
countries. 
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 HRIAs in corporate governance laws, particularly the Companies Act, which 

will cater for, inter alia, tourism development projects; 

 Mandatory national revenue sharing tools in the TFCA governance legislation 

(NEM:PAA) for sharing proceeds from revenue generated from the tourism in 

the South African component; 

 Mandatory tools, incentives and agreements specifically for investment in 

TFCAs in the NEM:PAA and/or tax legislation; 

 Provision, in immigration and customs legislation, for the movement of goods 

and informal traders; and 

 CSR mechanisms in corporate governance legislation. 

Mozambique: 

 Voluntary tourism certification standards in the Tourism Law; 

 Social licenses to operate in the Land Law; 

 HRIAs in the Commercial Code; 

 Mandatory revenue sharing tools in the Conservation Areas Law; 

 Provision, in immigration and customs laws, of clauses for the movement of 

goods and persons; and  

 CSR mechanisms in Commercial Code. 

Zimbabwe: 

 Mandatory protected areas management options for local communities in the 

PWA; 

 Land rights and rights to natural resources in the protected areas in the PWA 

as well as Communal Land Act, where necessary; 

 Voluntary tourism certification standards in Tourism Act; 
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 Social licenses to operate in Communal Land Act; 

 HRIAs in Companies Act;  

 Mandatory national revenue sharing tools in PWA; 

 Mandatory minimum clauses for tourism concessions in PWA;  

 Mandatory clauses as well as incentives for local procurement in Tourism Act 

and/or Income Tax Act; 

 Provision, in immigration and customs laws, of clauses for the movement of 

goods and informal traders in the TFCA setting; and  

 CSR strategies in the Companies Act. 
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