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ABSTRACT 

People are using technology to make their lives more convenient and to save time; they 

no longer conclude transactions in the traditional way but do the majority of their 

transactions electronically. South Africa promulgated the Electronic Communications 

and Transactions Act (ECTA) 25 of 2002 to regulate all electronic transactions, but the 

scope of the ECTA does not extend to wills. Wills are regulated by the Wills Act 7 of 

1953. The requirements as set out in section 2(1) of the Wills Act 7 of 1953 pose two 

problems for electronic wills, namely writing and signature. The possible condonation of 

electronic wills in terms of section 2(3) of the Wills Act is explored with the focus on 

MacDonald v The Master 2002 5 SA 64 (O) and Van der Merwe v The Master 2010 6 SA 

546 (SCA). These two cases made reference to the document in electronic format, but 

the hard copy was eventually condoned. In 2014 at the FISA conference it was stated 

that South Africa could learn from the United States of America, Australia and Canada, 

as these countries have made leading developments in the area of electronic wills. This 

study aims to establish the status of electronic wills in South Africa in comparison to 

certain states of the United States of America, Australia and Canada.  The functional 

and problem solving comparative approach is used to determine whether electronic 

wills are valid in these countries; to determine how they are dealing with electronic 

wills; and if they were able to overcome the requirements of writing and signature and 

found workable solutions. The findings included that the state of Nevada has legislation 

that ensure the validity of electronic wills. The governor of the state of Florida rejected 

legislation as it did not provide sufficient protection to the testator. In the states of 

Ohio, Queensland, New South Wales and Quebec the courts condoned an electronic will 

created on a Samsung tablet, I-phone, and computers. The courts, in these states were 

able to condone an electronic will, because of the broad definitions of "writing", 

"signature" and "document" and the liberal interpretation thereof. It is recommended 

that South Africa should amend the current legislation to ensure the validity of 

electronic wills. The law should develop as the technology advances and improves.  

KEYWORDS: electronic wills; Wills Act 7 of 1953; functional and problem solving 

comparative approach; Nevada Rev Stat §133.085 (2006); Florida Electronic Wills Bill, 

FL Legis (2017); New South Wales; Queensland; Saskatchewan; Quebec; Ohio.  
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OPSOMMING  
 
Mense gebruik tegnologie om hulle lewe makliker te maak en om tyd te spaar; hulle 

sluit nie meer transaksies op `n tradisionele wyse nie, maar die meerderheid van 

transaksies word elektronies gesluit. Suid-Afrika het die Wet op Elektroniese 

Kommunikasie en Transaksies 25 of 2002 (ECTA) gepromulgeer om alle elektroniese 

transaksies te reguleer, maar ongelukkig val testamente nie binne die raamwerk van die 

ECTA nie. Testamente word gereguleer deur die Wet op Testamente 7 van 1953. Die 

vereistes soos uiteengesit in artikel 2(1) van die Wet op Testamente 7 van 1953 hou 

twee probleme in vir elektroniese testamente, naamlik skrif en handtekening. Die 

moontlike kondonering van elektroniese testamente in terme van artikel 2(3) van die 

Wet op Testamente word ondersoek met die fokus op MacDonald v The Master 2002 5 

SA 64 (O) en Van der Merwe v The Master 2010 6 SA 546 (HHA). Hierdie twee hofsake 

maak verwysing na die dokument in elektroniese formaat, maar uiteindelik word die 

harde kopie gekondoneer. In 2014 tydens die FISA konferensie, is daar reeds bepaal 

dat Suid-Afrika kan kers opsteek by die Verenigde State van Amerika, Australië en 

Kanada, aangesien die lande leidende ontwikkelings in die veld van elektroniese 

testamente gemaak het. Die doel van hierdie studie is om die status van elektroniese 

testamente in Suid-Afrika vas te stel in vergelyking met sekere state van die Verenigde 

State van Amerika, Australië en Kanada.  Die funksionele en probleemoplossings- 

benadering word gebruik om te bepaal of elektroniese testament geldig is in hierdie 

lande; om vas te stel hoe hierdie lande elektroniese testament hanteer; en of hierdie 

lande die skrif en handtekening vereistes kon oorbrug. Die bevindings sluit in dat die 

staat van Nevada wetgewing het wat elektroniese testamente geldig maak. Die 

goewerneur van die staat van Florida het wetgewing verwerp, omdat dit nie 

genoegsame beskerming aan die testateur gebied het nie. In die state van Ohio, 

Queensland, Nieu-Suid-Wallis en Quebec het die howe elektroniese testamente geskep 

op onder andere`n Samsung tablet, Appelselfoon (I-phone), en rekenaars, 

gekondoneer. Die howe, in hierdie state, kon die elektroniese testamente kondoneer as 

gevolg van die wye definisies van "skrif", "handtekening" en "dokument" en die liberale 

interpretasie daarvan.  Dit word aanbeveel dat Suid-Afrika bestaande wetgewing moet 
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wysig om voorsiening te maak vir elektroniese testamente. Die reg moet ontwikkel 

saam met die verbeteringe en vordering van tegnologie. 

SLEUTELWOORDE: elektroniese testament; Wet op Testamente 7 van 1953; 

vergelykende studie; Nevada Rev Stat §133.085 (2006); Florida Electronic Wills Bill, FL 

Legis (2017); Nieu-Suid-Wallis; Queensland; Saskatchewan; Quebec; Ohio.  
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Chapter 1 Introduction  

1.1 Research problem 

We live in a technologically advanced world. Most people own a smart phone and/or a 

computer and have access to the internet. At first, many people had security concerns 

when using technology, but now they conduct their bank transactions on their 

electronic devices such as smartphones, tablets or computers. People are using 

technology to make their lives more convenient and to save time. They no longer 

conclude transactions in the traditional way but do the majority of their transactions 

electronically.  

Currently, electronic transactions are regulated by the Electronic Communications and 

Transactions Act 1 (hereinafter referred to as the ECT Act). This Act came into operation 

on 30 August 2002 to "enable and facilitate electronic communications and transactions 

in the public interest."2 The ECT Act applies to any electronic transaction or data 

message.3 It is evident from the provisions of the Act that South Africa does not want to 

fall behind in the electronic world. It is dedicated to developing a national e-strategy for 

South Africa.4  However the "execution, retention and presentation of a will or codicil" is 

excluded from the operation of the ECT Act.5 The reason for this exclusion of wills from 

the provisions of the ECT Act is not evident from the wording of the Act. However, the 

rationale probably lies in the requirements of a valid will, which requires writing.6 

Wills in South Africa are executed in terms of the Wills Act. 7 A valid will in South Africa 

must meet the requirements as set out in section 2(1)(a) of the Wills Act, which are, in 

short, that it must be in writing, signed by the testator in the presence of two 

competent witnesses and signed on every page by the testator. 8 An electronic will is 

not in writing and could thus not be valid in terms of the Act. 

                                        
1  ECT Act 25 of 2002. 
2  Section 2 of ECT Act 25 of 2002. 
3  See section 4 of ECT Act 25 of 2002. 
4  Chapter II of ECT Act 25 of 2002. 
5  Section 4(4) and Schedule 2 of ECT Act 25 of 2002. 
6  Meaning hand-written, typed or printed. See discussion at chapter 2.3. 
7  Wills Act 7 of 1953. 
8  Section 2(1)(a) of Wills Act 7 of 1953. 
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The objections against electronic wills are based mainly on two reasons. Firstly, 

although the Wills Act does not explicitly require that a will must be in writing, this is 

inferred from the wording of a number of provisions in the Act.9 For example, the 

definitions of "will" and "sign" indicate something written, as well as the requirement 

that if the will consists of more than one page, the testator must also sign the other 

pages.10 This requirement does not exclude typed or printed documents11 and though 

the documents are not handwritten, the end product is a physical document.  An 

electronic will on the other hand is not something physical. 

A second problem pertaining to electronic wills is the specific requirement of signature: 

namely that the testator and two competent witnesses must sign the will.12 If there is 

more than one page of the will, the testator must also sign the other pages.13 The 

testator must make his signature on the last page at the end of the will.14 A valid will 

requires the signature of at least three different people on the document. The signature 

ensures the authenticity and integrity of the will and signifies that the testator was 

aware of the content of the will.15  

The aim of the requirements for wills is to prevent fraud and to ensure that the true 

and genuine will of the testator is complied with.16 It seems that an electronic will 

stored or saved on a computer or any other electronic device does not meet the aim of 

the fraud requirement, which is most probably the reason why it has not yet been 

allowed in South African law.  

At the Fiduciary Institute of Southern Africa conference held at Johannesburg on 18 

September 2014, Faber17 concluded that the law must explore new possibilities as we 

are living in a technological area. He stated that:18 

                                        
9  See discussion at chapter 2.2.1. 
10  Section 2(1) of Wills Act 7 of 1953. 
11  De Waal and Schoeman-Malan Law of Succession 15. 
12  Section 2(1) of Wills Act 7 of 1953. 
13  Section 2(1) of Wills Act 7 of 1953. 
14  Section 2(1)(a)(i) of Wills Act 7 of 1953; Kidwell v The Master 1983 1 SA 509 (E): a will was held  
 to be not valid when the testator signed at 13cm below the last typed line on page 2 and therefore, 

the court held, the testator failed to sign the will at the end thereof. 
15  Jamneck and Williams "Wills and Succession, Administration of Deceased Estates and Trusts" para  

 261. 
16  Pace Wills and Trusts para 1.1. 
17  Manyathi-Jele 2014 De Rebus 9. 
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With the importance of formalities in mind, the new challenge is to 
reformulate current formalities in the interest of finding a new regime 
that facilitates the fullest possible formal carrying out of the testator's 
intention. 

Faber named two problems that South Africa faces when dealing with electronic wills, 

namely security and access.19 He also suggested that we need to explore options to 

determine how we can guarantee that the document drafted on an electronic device 

was not altered, and that we can determine how many other people had access to the 

relevant device.20 

The requirements of writing and signature for a valid will are also contained in other 

countries’ legislation pertaining to wills. The legislation of the United States of America 

(hereinafter USA), Canada and Australia require writing and signature for valid wills, but 

they have made leading developments in the era of electronic wills.21 Therefore it might 

be worthwhile to determine how these countries have dealt with electronic wills. The 

functional and problem solving approach is used to compare South Africa’s status of 

electronic wills to the position in the USA, Canada and Australia. The purpose of the 

comparison is to establish whether electronic wills are valid in these countries; how they 

are dealing with electronic wills; and if they were able to overcome the requirements of 

writing and signature.  

The USA currently has no federal legislation pertaining to electronic wills, which are 

regulated by the individual states. The State of Nevada, for example has adopted 

legislation that validates electronic wills.22 All of the remaining 49 states are considering 

legislation. My focus is on the states of Nevada, Florida and Ohio. The reasons why 

these states are focussed on are: Nevada is the only state with legislation validating 

electronic wills; Florida recently rejected legislation to validate electronic wills; and  

Ohio is the only state in the USA to date where the court considered the validation of 

an electronic will. 

In Canada there is currently no legislation regulating or permitting electronic wills. 

Academics and a few judges are of the opinion that legislation should be drafted to 

                                                                                                                               
18  Manyathi-Jele 2014 De Rebus 9. 
19  Manyathi-Jele 2014 De Rebus 9. 
20  Manyathi-Jele 2014 De Rebus 9. 
21  Faber "Are you fit for the challenges?"2. 
22  Nevada Rev Stat § 133.085 (2006); see chapter 4 for discussion. 
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make provision for electronic wills.23  In general, they are of the opinion that electronic 

wills will be an everyday occurrence in the not so distant future and that legislation 

should be made to deal with the situation. Currently the courts are considering 

electronic wills on ad hoc basis.24  

Australia also does not have formal legislation pertaining to electronic wills, but in the 

case of the Supreme Court of Queensland25 a will executed by using the notes 

application in an I-phone was declared valid. The circumstances were special, as the 

deceased had drafted the will on his I-phone and immediately thereafter taken his own 

life.26 

The law needs to keep abreast of modern trends in practice. The technology has been 

part and parcel of us for a long time. The use of technology is not going away and is 

most likely to increase. The law should develop as the technology advances and 

improves. Practitioners do not want to face a situation where the law is not adequately 

dealing with a problem or situation. South Africa can seek solutions by considering the 

status of electronic wills in other countries, such as the United States of America, 

Canada and Australia. 

1.2 Research question 

Against this background, the research question investigated and addressed in this mini-

dissertation is: What is the legal status of electronic wills in South Africa compared with 

that in certain states of the United States of America, Canada and Australia? 

1.3 Aims 

The main aim of this mini-dissertation relates directly to the legal status of electronic 

wills, namely to determine the legal status of electronic wills in South Africa. The study 

further compares the law of other jurisdictions to South African law with the purpose of 

determining what the status of electronic wills is in these other jurisdictions and if they 

might have a different and better approach to the accepting of the validity of electronic 

wills.  

                                        
23  MeInychuk 2014 Saskatchewan law Review 38; see chapter 4.4 for discussion. 
24  MeInychuk 2014 Saskatchewan Law Review 42. 
25  RE:YU [2013] QSC 322-323; see chapter 4.3.2.2 for discussion. 
26  RE:YU [2013] QSC 322. 
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1.4 Methodology 

This study is based mainly on a literature review of relevant textbooks, case law, law 

journals, legislation and internet sources, and follows a functional comparative 

approach by analysing the position in certain states in the USA, Australia and Canada. 

1.5 Structure 

The following structure is followed. 

Chapter 1 is the introduction, setting out the research problem and question. 

Chapter 2 discusses the formalities of wills, which are regulated by the Wills Act. It is 

relevant to deal with the definition of a will, to determine what constitutes a will, and 

then to determine the validity requirements for a will in South Africa. The requirements 

need to be addressed prior to determining whether electronic wills can meet these 

requirements. The chapter deals with two specific requirements that pose problems to 

electronic wills, and the purpose of these requirements. Furthermore the chapter 

explores the ECT Act to determine the validity of electronic wills. 

Chapter 3 deals with the possible condonation of electronic wills in South Africa. In this 

chapter the focus is on section 2(3) of the Wills Act, the so-called rescue provision. The 

aim of section 2(3) is to allow courts to condone documents that do not meet the 

formal validity requirements of wills. The focus will be on two relevant court cases and 

the opinions of academic writers, to establish whether this provision could lead to 

helpful recommendations about the status of electronic wills in South Africa.  

Chapter 4 will be a comparative analysis of electronic wills in the states of Nevada, 

Florida and Ohio in the USA, the Australian states of Queensland and New South Wales, 

and Saskatchewan and Quebec in Canada. The functional and problem solving 

approach is used to compare the status of electronic wills in South Africa with their 

status in these countries. The purpose is to establish whether electronic wills are valid 

in these countries; to determine how they are dealing with electronic wills; and if they 

were able to overcome the requirements of writing and signature and found workable 

solutions.  
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Chapter 5 contains the conclusions and recommendations. The chapter presents the 

findings resulting from the desktop study and the answers to the research question.  It 

provides some recommendations for the amendment of the South African Wills Act and 

the ECT Act to accommodate electronic wills in future. 
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Chapter 2 Formalities for wills in South Africa 

2.1 Introduction 

A will is the document that legally sets out the wishes of a testator relating to what 

should happen to his or her property after death.27 A will is not defined in the Wills Act, 

but is merely described as including "a codicil and any other testamentary writing".28 

Neither a codicil nor testamentary writing has been defined in the Wills Act, but the 

issue has been resolved in case law.  

In Ex parte Davies29 the testator drafted a will and signed it, but named a person as a 

beneficiary in a separate document placed in a sealed envelope.30 This sealed envelope 

was left with his attorney. It was signed by the testator, but not signed by witnesses.31 

The court held that a document qualifies as a testamentary writing if it contains any of 

the following elements:32 

a. The identity of the property bequeathed; 

b. A description of the extent of the interest bequeathed; or 

c. The identity of the beneficiary. 

The sealed letter with the named beneficiary thus qualified as a testamentary writing 

and had to comply with the formalities of a will, because it identified the beneficiaries 

(element c). Since it had not been signed by witnesses, it did not comply with the 

formalities, and so the bequest to the beneficiary named in the letter was invalid.33 The 

importance of this case is that if any of the three elements are present, the document 

would be seen as a testamentary writing. 

                                        
27  Corbett et al The Law of Succession in South Africa 30. 
28  Section 1 of Wills Act 7 of 1953. 
29  Ex parte Davies 1957 3 SA 471 (N). 
30  Ex parte Davies 1957 3 SA 471 (N) 472. 
31  Ex parte Davies 1957 3 SA 471 (N) 472. 
32  Ex parte Davies 1957 3 SA 471 (N) 474. 
33  Ex parte Davies 1957 3 SA 471 (N). 
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The Court in Oosthuizen v Die Weesheer34  had to decide whether a sketch plan 

attached to the first will, which was drafted and signed by the testators, was valid. A 

sketch plan attached to the first will had also been signed by the testators and 

witnesses, indicating the extent of the property bequeathed to the testators' 

daughters.35 The testators drafted a second will, signed by the testators and other 

witnesses, and repealed the first will, but attached the same sketch plan to the second 

will without the signatures of the new witnesses.36 The court confirmed the approach of 

Ex parte Davies and used the guidelines (a – c) to determine if the sketch plan qualified 

as a testamentary writing. The Court found that the sketch plan was indeed an integral 

part of the will, which indicated the extent of the bequest (element b) and that it was a 

testamentary writing.37  

If any of the abovementioned elements (a - c) are present in a document, and it 

contains the testator's intention to bequeath assets, the document will be seen as a 

"testamentary writing".38 Analogous to this, an electronic will that identifies the property 

bequeathed or the extent of the interest or the beneficiary resembles a testamentary 

writing.  It is thus possible for an electronic will to contain any of these three elements. 

The only problem is the fact that the electronic will is not in "writing" but in an 

electronic format, and is thus regarded as invalid. 

In the section that follows, the focus is on the specific formalities of the will, especially 

the writing and signature requirement, these being the two requirements which seem 

to hamper the recognition of electronic wills. It is necessary to consider the ECT Act in 

this chapter to determine whether the legislation might be useful in validating electronic 

wills and whether there are any helpful tools in the legislation. 

2.2 Formalities of wills: general 

The Wills Act39 came into operation on the 1 January 1954 to ensure uniformity 

regarding the requirements for wills. All previous forms of common law wills were 

abolished and, since 1992, the only valid form of a will is the ordinary will or statutory 
                                        
34  Oosthuizen v Die Weesheer 1974 2 SA 434 (O) 436. 
35  Oosthuizen v Die Weesheer 1974 2 SA 434 (O) 436. 
36  Oosthuizen v Die Weesheer 1974 2 SA 434 (O). 
37  Oosthuizen v Die Weesheer 1974 2 SA 434 (O). 
38  Pace Wills and Trusts para 1.1. 
39  Wills Act 7 of 1953. 
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will.40 A will in South Africa must meet the requirements as set out in section 2(1)(a) of 

the Wills Act: 41  

no will executed on or after the first day of January 1954, shall be valid  
unless – 

(i) The will is signed at the end thereof by the testator or by some 
other person in his presence and by his direction; and 

(ii)  Such signature is made by the testator or by such other person or 
is acknowledged by the testator, and if made by such other 
person, also by such other person, in the presence of two or more 
competent witnesses present at the same time; and 

(iii) such witnesses attest and sign the will in the presence of the 
testator and of each other and, if the will signed by such other 
person, in the presence also of such other person; and 

(iv)If the will consists of more than one page, each page other than 
the  page on which it ends, is also so signed by the testator or by 
such other person anywhere on the page; 

The formalities that will be focused on can be summarised as follows: a valid will must 

be in writing and signed by the testator in the presence of two witnesses.42 The testator 

must sign the other pages of the will, if the will consists of more than one page.43 These 

formalities were composed to prevent fraud pertaining to the identity of the testator 

and the nature of the document.44  Judge Van Reneen45 reiterated that the purpose of 

the requirements is to ensure that any possibility of fraud is prevented. 

The two requirements of wills that are relevant for this discussion are writing and 

signature. It is also important to establish the definition of writing and signature, and 

how the courts interpreted the two requirements. Determining how these requirements 

are interpreted and applied by the courts will assist in establishing whether electronic 

wills could be valid in South Africa.  

2.3 Writing requirement 

Although the Wills Act does not explicitly require that a will must be in writing, this is 

inferred from the wording of a number of provisions in the Act. For example: 

                                        
40  Jamneck and Williams "Wills and Succession, Administration of Deceased Estates and Trusts" para  
 265. 
41  Section 2(1)(a) of Wills Act 7 of 1953. 
42  Section 2(1) of Wills Act 7 of 1953. 
43  Section 2(1) of Wills Act 7 of 1953. 
44  Ex parte Sooko: In re Estate Dularie 1960 4 SA 249 (D) 252. 
45  Radley v Stopforth 1976 1 SA 378 (T) 385D. 
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a. The definition of "will" in the Wills Act includes “a codicil and any other 

testamentary writing".46 The word "writing" denotes something written. 

b. The definition of "sign" in the Wills Act "includes the making of initials and only in 

the case of a testator, the making of a mark, and signature has a corresponding 

meaning".47 Both the making of initials and the making of a mark imply something 

written. 

c. The Wills Act further sets out that should the will consists of more than one page, 

the testator must also sign the other pages.48 Signature is a requirement and 

reference is made to pages, and therefore it is evident that a will must be in a 

written form and cannot be executed verbally, informally or electronically.  

The references to pages and signature in certain places as set out above imply that a 

will must be a written document.49  It is common cause that writing is a requirement for 

wills in South Africa, even though this is not expressly set out in the Wills Act.50  

The purpose of the writing requirement needs to be addressed to understand why it is 

a requirement for wills to be in writing and to assist in determining the definition or 

meaning of writing. The main functions of a written document are that it is legible, 

unchanged and can be reproduced so that each copy of the document is identical to the 

original.51 It allows for authentication by means of a signature and it is in a form that 

can be presented to the courts and other authorities, for example the original will that 

needs to be submitted the Master of the High Court when reporting the estate of the 

deceased.52 It is evident that a document typed on a computer would be the result of 

writing or the use of signs, (writing is defined as a method to reproduce language by 

using signs).53  A typed document is thus an acceptable method of writing and it is 

legible and comprehensible.54 The writing requirement is not interpreted to mean that 

the will must be handwritten by the testator, but the will can be typed on a computer. 

                                        
46  Section 1 of Wills Act 7 of 1953. 
47  Wills Act 7 of 1953. 
48  Section 2(1) of Wills Act 7 of 1953. 
49  Jamneck et al The Law of Succession in South Africa 66. 
50  Jamneck et al The Law of Succession in South Africa 66. 
51  Papadopoulus 2012 SAMLJ 101. 
52  Papadopoulus 2012 SAMLJ 101. 
53  Schoeman-Malan 2003 De Jure 421. 
54  Schoeman-Malan 2003 De Jure 421. 
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Only the hard copy is presentable to the authorities, for example the Master of the High 

Court. The Department of Justice and Constitutional Development of the Republic of 

South Africa confirmed that a will must be in writing and that means the will must be 

hand-written, typed or printed.55 It is thus accepted that writing includes typing or 

printing, not only handwriting.56  

An electronic will on an electronic device obviously does not meet the writing 

requirement, as the document is available only on the electronic device. Is it possible 

that the writing requirement could be interpreted to also mean documents on electronic 

devices and not only printed or typed documents as in other areas of the law? Some 

authors are of the opinion that the writing is not the only medium or method that can 

be used to ensure the authenticity of the document.57 

Sonnekus58 is of the opinion that it is not a clear-cut case that the legislature intended 

writing to be the primary requirement for the validity of wills. Written wills ensure that 

the document can be used as evidence and lessen the opportunities for fraud, and the 

document can exist for a protracted period of time,59 therefore ensuring that the written 

will easily determines and gives effect to the intention of the testator.60 He explains that 

the writing requirement assists to ensure that the primary objective is met, namely that 

the will of the testator is complied with.61 He further states that writing might have been 

the only medium available at the time to ensure that the testator's last will is met and 

to prevent fraud with regard to the nature of the document.62 Sonnekus63 concedes that 

it is possible that the objectives of the writing requirement could possibly be met by 

using other media.64 It is possible for electronic wills to: 

a.  meet the intention of the testator;  

                                        
55  Department of Justice and Constitutional Development 2011 http://www.justice.gove.za/master/m- 
 pamphlets/2011moh-wills.pdf. 
56  De Waal and Schoeman-Malan Introduction to Law of Succession 35. 
57  Sonnekus 1990 TSAR 120. 
58  Sonnekus 1990 TSAR 120. 
59  Sonnekus 1990 TSAR 120. 
60  Sonnekus 1990 TSAR 127. 
61  Sonnekus 1990 TSAR 120. 
62  Sonnekus 1990 TSAR 120. 
63  Sonnekus 1990 TSAR 120: In the discussion his focus is on the possible amending of legislation to  

 make provision for video tape wills. 
64  Sonnekus 1990 TSAR 120. 
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b.  give effect to the intention of the testator;  

c.  exist for long periods of time; and 

d.  be protected against fraud.65  

The number of legal disputes before the courts regarding the validity of wills and 

whether they truly reflect the intentions of testators demonstrates that the writing 

requirement does not automatically protect the will from fraud.66 An electronic will could 

meet the same objectives as a written one. If sufficient measures could be put in place 

to ensure the integrity of the electronic will and protect the testator against fraud, it 

could comply with the purpose and objective of the writing requirement. 

Sonnekus67 states that the requirements as set out in the Wills Act should be seen only 

as a way to aid in achieving this primary objective, namely to comply with the intention 

of the testator.68   Thus, if other media can achieve the primary objective, legislation 

should be adapted to the changing circumstances.69 The writing requirement was 

established at a time when there were no other trusted media available to meet the 

purpose of the requirement. Things have changed considerably since then. 

Van Staden and Rautenbach70 state that if technology and science can achieve the same 

results or meet the purpose of the writing requirement, then legislation should not 

stand in the way of electronic wills. Technology makes advancements and the law 

adapts.71  

In other areas of law, the meaning of writing has been expanded to ensure that the law 

does not fall behind the technology. For example, in the Interpretation Act 72 writing is 

defined as follows:  

in every law expressions relating to writing shall, unless the contrary intention appears, 
be construed as including also references to typewriting, lithography, photography and 
all other modes of representing or reproducing words in visible form. 

                                        
65  Sonnekus 1990 TSAR 120. 
66  Sonnekus 1990 TSAR 118. 
67  Sonnekus 1990 TSAR 120. 
68  Sonnekus 1990 TSAR 122-123. 
69  Sonnekus 1990 TSAR 130. 
70  Van Staden and Rautenbach 2006 De Jure 592. 
71  Enactment of ECT Act 25 of 2002. 
72  Section 3 of the Interpretation Act 33 of 1957.  
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The above definition refers to "visible form" and could be interpreted to include an 

electronic document. An electronic will is visible on the electronic device and for the 

purposes of the Interpretation Act falls within the definition of writing. If this 

definition were applied to wills, an electronic will would meet the writing 

requirement.  

A second example is the Copyright Act,73 which defines writing to include "any form of 

notation, whether by hand or by printing, typewriting or any similar process".  An 

electronic document can be created by a similar process and could thus comply with the 

meaning of “writing” in the Copyright Act. 

Thirdly, the ECT Act 74 provides that: 

a requirement in law that a document or information must be in writing is met if the 
document or information is: (a) in the form of a data message; and (b) accessible in a 
manner usable for subsequent reference. 

The ECT ACT 75 further defines a data message as: 

Data generated, sent, received or stored by electronic means and includes- (a) voice, 
where the voice is used in an automated transaction; and (b) a stored record… 

Although the ECT Act 76 excludes wills from its operation, the meaning of writing is 

expanded to include data messages, which includes a message conveyed by any 

electronic means. Thus an electronic will on an electronic device would be a data 

message created by electronic means; it is created on an electronic device and is 

accessible on the electronic device. 

Extrapolating from these three statutory examples, it can be concluded that the 

definition of writing has been given a wide meaning beyond the Wills Act and does not 

refer only to printed, typed or handwritten documents, but includes: 

a.  words reproduced in any visible form; 

b.  any similar process to writing or typing; and 

c.  a data message.   

                                        
73  Copyright Act 98 of 1978. 
74  Section 12 of ECT Act 25 of 2002. Emphasis added. 
75  Section 12 of ECT Act 25 of 2002. 
76  See chapter 2.5 for discussion. 
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An electronic will would be a document on a computer and would be in a visible form. It 

would be created in a manner similar to being typed or written, and would be a data 

message. Thus, if the meaning of written is amplified with reference to wills, an 

electronic will would be able to meet the writing requirement. 

As is evident from the above, the definition or interpretation of "writing" in the area of 

wills refers to handwritten, typed or printed documents, and does not include an 

electronic document. Authors have argued that if the objectives of the writing 

requirement, namely to give effect to the testator's intention and to prevent fraud, can 

be achieved by other media and technology, there should be no reason why the 

legislation could not be amended to include electronic wills.  

2.4 Signature requirement 

A second requirement regarding the validity of a will is the specific requirement of a 

signature. The testator and two competent witnesses must sign the will.77  If there is 

more than one page of the will, the testator and witnesses must also sign the other 

pages.78 A will requires the signature of at least three different people on the document.   

The definition of “sign” in the Wills Act79 includes the making of initials and only in the 

case of a testator the making of a mark is included. The Wills Act was amended in 1992 

to include the making of initials. The purpose of the signature is also to identify the 

testator.80 Any person that reads the will, will be able to associate the will with the 

testator through the signature. 81 There is a direct link between the signature and the 

identification of the testator, and the signature indicates that the testator is aware of 

the content of the will.82 The signatures of the two witnesses are also important. In the 

event that a dispute should arise, they would be able to verify that the testator indeed 

signed the document in their presence. 

                                        
77  Wills Act 7 of 1953 section 2(1)(a)(i). Section 2(1)(a)v) further states that the testator can make a 

mark or a person can sign on his behalf, when in the presence and directed by the testator. A 

commissioner of oaths will have to certify that he was satisfied as to the identity of the testator, and 
the will so signed is the will of the testator and is signed on every page, except the certificate page. 

78  Wills Act 7 of 1953 section 2(1)(a)(i); Kidwell v The Master 1983 1 SA 509 (E). 
79  Section 1 of Wills Act 7 of 1953. 
80  Buys Cyberlaw 132. 
81  Buys Cyberlaw 132. 
82  Buys Cyberlaw 132. 
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From the above, it is evident that “signature” refers to a handwritten signature on a 

paper document. No other media are currently available to achieve these results.83  An 

electronic will does not meet the above signature requirement despite the fact that an 

electronic will on an electronic device could be signed with an electronic signature. The 

next section discusses the existence of electronic signatures and their potential to 

achieve the same results as written signatures on wills. 

2.4.1 Electronic signatures 

The UN has published the UNCITRAL model law on electronic signatures. This is not 

seen as a binding document, however, but as presenting mere guidelines to assist 

countries in drafting their own electronic commerce legislation.84 UNCITRAL model law 

defines electronic signature as follows:85 

data in electronic form, in, affixed to or logically associated, to a data 
message, which may be used to identify the signatory in relation to the 
data message and to indicate the signatories approval of the information 
contained in the data message. 

Nationally, the ECT Act defines an electronic signature to mean:86  

data attached to, incorporated in or logically associated with other data 
and which is intended by the user to serve as a signature. 

Although the definitions differ slightly in that the UNCITRAL model includes the purpose 

of a signature, the definitions contained in the SA legislation and the UNCITRAL model 

allow for an electronic signature instead of a normal signature on electronic documents. 

It is interesting to note in the UNICITRAL model that the purpose of an electronic 

signature is similar to that of a normal signature. The purpose of the electronic 

signature is to identify the person signing the document and to attest that the person is 

familiar with the content of the document which he signed. Thus, an electronic 

signature on an electronic will could meet the objective of a normal signature on a will.   

As already stated above, the two main functions of the signature are to identify the 

testator and to signify that the testator was familiar with and agreed with the content of 

                                        
83  See chapter 2.3. 
84  Eiselen 2014 PELJ 2807. 
85  United Nations 2001 http://www.uncitral.org>ml-electsig-e.pdf. 
86  Section 1 of ECT Act 25 of 2002. 
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the will. It is possible that these two functions can be fulfilled by electronic signatures. 

An electronic signature normally contains the name of the person signing (in this 

instance a testator) in a manner similar to a handwritten signature.87 It is also an 

important function of the signature to reflect that the testator was aware of the content 

of the will. Electronic signatures have the ability to be encrypted to protect the 

document from alterations after the electronic signing thereof, thus safeguarding the 

document against alterations after the testator signed the electronic will.88  

The ECT Act also defines an advanced electronic signature as an electronic signature, 

which is accredited as provided for in section 37.89 The SA Accreditation Authority was 

created in 2007 to accredit products and services, because advanced electronic 

signatures (AeS) can be created only by an accredited product/service. Otherwise they 

are normal electronic signatures.90 This feature will ensure that signatures can be 

verified and protected against fraud. South Africa has the necessary infrastructure to 

engage in such protection, should the legislation (the Wills Act and the ECT Act) be so 

amended.91 This advanced electronic signature would then be able to fulfil the function 

of the current handwritten signature, as it can identify the testator and prevent fraud in 

a similar fashion, and in some cases even better. 

Smedinghoff92 makes the following important statement regarding digital signatures, 

which is important to the purposes of this paper, even if the ECT Act does not directly 

refer to digital signatures. This statement is important for all electronic signatures:93 

Digital signatures are one of the most promising information security 
measures available to satisfy the legal and business requirements of 
authenticity, integrity, non-reputability and writing and signature. To 
meet these requirements, however, digital signature technology must be 
supported by certain institutional and legal infrastructures as well as 
other cryptographic measures. 

                                        
87  Heyink 2014 Electronic Signatures Guidelines 17. 
88  Heyink 2014 Electronic Signatures Guidelines 17. 
89  Section 1 of ECT Act 25 of 2002. 
90  Snail and Hall 2010 Digital Evidence and Electronic Signature Law Review 68. 
91  Snail and Hall 2010 Digital Evidence and Electronic Signature Law Review 68. 
92  Smedinghoff et al Online Law: The SPA's Legal Guide to doing Business on the Internet 23. 
93  Smedinghoff et al Online Law: The SPA's Legal Guide to doing Business on the Internet 23. 
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It is evident from this quote that Smedinghoff agrees that electronic signatures can 

meet the objectives of normal signatures, but he also concedes that the infrastructure 

should be developed to protect the document and the transaction. 

The Law Society of South Africa (LSSA) investigated the need for electronic signatures, 

and their effect on the day-to-day function of legal practices.94 The LSSA considered the 

purpose of signatures and the safety measures for electronic signatures,95 and 

concluded that current legislation has been developed for documents that are printed 

(which have a paper-trial) and thus new rules would have to be implemented or parallel 

rules to enable the use of electronic signatures and documents.96  When the legislation 

was drafted the legislature did not take cognisance of technological advancements and 

certain technology was not even established at the time of the drafting of the 

legislation. It is important that legislation keep up to date with technological 

advancements.97  Electronic wills were not specifically discussed, but it is evident that 

the progress of technology cannot be ignored. 

It is my contention that electronic signatures could serve the same function as normal 

signatures. The next section investigates how electronic signatures are created and 

whether they are safe to use. 

An electronic signature is created by asymmetric encryption using two keys (these keys 

are created by a mathematical formulae which produces large numbers and it is then 

applied to prime numbers).98 The two keys are a private and public key, where the 

public key is used to authenticate the identity of the private key user.99 The private key 

can thus be used by only one person, the one to whom the key was issued.100 This 

ensures that only one person can use the private key and it is a method that prevents 

fraud with electronic signatures. There is an additional method to authenticate and 

secure the electronic signature, namely the hash function.101 This is a mathematical 

                                        
94  Heyink 2014 Electronic Signatures Guidelines 2. 
95  Heyink 2014 Electronic Signatures Guidelines 28. 
96  Heyink 2014 Electronic Signatures Guidelines 31. 
97  Heyink 2014 Electronic Signatures Guidelines 31. 
98  Heyink 2014 Electronic Signatures Guidelines 20. 
99  Heyink 2014 Electronic Signatures Guidelines 20. 
100  Heyink 2014 Electronic Signatures Guidelines 20. 
101  Heyink 2014 Electronic Signatures Guidelines 20. 
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process which compresses the message into a type of fingerprint.102 This is normally 

represented by a hash value and if any amendments are made, the hash value will 

change.103 Therefore the hash value can be used to determine if the content has been 

amended or altered after the document was signed.  The guidelines published by the 

LSSA are based on the Digital Signature Guidelines drafted by the Information Security 

Committee of the Electronic Commerce Division, Section of Science and Technology of 

the American Bar Association. The document drafted by the American Bar Association 

was the first document that attempted to provide a framework for electronic/digital 

signatures.104  

At this stage an electronic signature is not a valid method of signing a will, as it is 

excluded in the ECT Act 105 and the Wills Act does not make provision for electronic 

signatures. Although it has been established that it is possible for electronic signatures 

to perform the same function as normal signatures they are not a valid method of 

signing wills. 

2.5 Electronic Communications and Transactions Act 

It is necessary to consider the ECT Act when discussing the validity of electronic wills, 

as this legislation pertains to any electronic transaction and communications. 

Electronic transactions are currently regulated by the ECT Act.106 This Act came into 

operation on the 30th August 2002 to "enable and facilitate electronic communications 

and transactions in the public interest."107 Chapter II of the ECT Act108 is dedicated to 

developing a national e-strategy for South Africa. South Africa does not want to fall 

behind in electronic commerce, as can be seen in this Act. 

                                        
102  Heyink 2014 Electronic Signatures Guidelines 20. 
103  Heyink 2014 Electronic Signatures Guidelines 20. 
104  American Bar Association 2009  
 apps.americanbar.org/dch/thedl.cfm?/filename=/ST230002/otherlinks_files/dsg.pdf; see discussion 

at chapter 4.2.2. 
105  See chapter 2.5 for discussion. 
106  ECT Act 25 of 2002. 
107  Section 2 of ECT Act 25 of 2002. 
108  Chapter II of ECT Act 25 of 2002. 
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Section 4 of the ECT Act109 sets out when the Act will be applicable, and it applies to 

any electronic transaction or data message. “Data message” is defined in the ECT 

Act:110 

Data generated, sent, received or stored by electronic means and 
includes –  
(a) Voice, where the voice is used in an automated transaction; and 
(b) A stored record; 

However in terms of section 4(4) read with Schedule 2 of the ECT Act, the "execution, 

retention and presentation or a will or codicil" is excluded from the operation of the ECT 

Act, and specifically sections 11 – 16 and 18 – 20 of the ECT Act do not apply to wills. 

The reason for this exclusion of wills from the provisions of the ECT Act is not evident 

from the wording of the Act, but it seems that most countries exclude wills from their 

legislation pertaining to electronic commerce.111 This exclusion means that an electronic 

will cannot make use of a data message, as it does not meet or satisfy the requirement 

of writing and an advanced electronic signature will not meet the signature 

requirement.112  

Even though wills are specifically excluded from the operation of the ECT Act, there are 

certain provisions that are definitely worth looking into and which could be useful tools 

to use in ensuring authenticity, safety, and security and preventing fraud in electronic 

wills.113 This would mean, however, that the legislation would have to be amended so 

that wills were not excluded from the operation of the act.114  

2.6 Conclusion 

A will is defined as a testamentary writing that should identify the property bequeathed, 

the interest of the property bequeathed, and the identity of the person.115 An electronic 

will can identify these three objectives, but for a will to be valid in South Africa it must 

meet the statutory requirements. These include that a will must be in writing and 

                                        
109  Section 4 of ECT Act 25 of 2002. 
110  Section 1 of ECT Act 25 of 2002. 
111  Papadopoulos 2012 SAMLJ 97. 
112  Hofman 2007SALJ 263-264. 
113  See chapter 5.3.1. 
114  See chapter 5. 
115  See chapter 2.1. 
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signed by the testator and two competent witnesses.116 The aim of these requirements 

for valid wills is to prevent fraud and to ensure that the true and genuine will of the 

testator is complied with.117   

At first glance it seems as if the requirements regarding writing and signature might 

pose problems for electronic wills. The writing requirement refers to any document 

printed or typed and does not refer only to a handwritten document. The writing 

requirement has not been defined in the Wills Act, nor has it been a given a wide 

interpretation to include electronic documents on electronic devices as in other 

branches of the law.118 As a matter of fact, wills are explicitly excluded from the ECTA 

Act. 

Academic writers are of the opinion that writing was the only method to ensure that the 

objective of fraud prevention was met, and that it is possible for alternative methods, 

like electronic data communication, to meet the same objectives. “Signature” has been 

defined in the Wills Act to also include initials and in the event of a testator a mark. The 

primary objectives of a signature are to determine the identity of the testator and that 

the testator was in agreement with the content of the will. Electronic signatures can 

fulfil the same objectives. Safety measures can be incorporated in the infrastructure of 

electronic signatures to ensure that the identity of the testator can be established as 

well as when the documents were altered to prevent fraud.  There is no reference to 

electronic signatures, and the exclusion of wills in the ECT Act makes electronic 

signatures invalid as a method of signing wills in South Africa. However, it is contended 

that the purpose of writing and signature could be met by an electronic document.  

Until amending legislation is promulgated, electronic wills do not meet the writing and 

signature requirements and an electronic will is not valid. The legislature made 

provision for condoning the non-compliance of the requirements of wills under certain 

circumstances. Section 2(3) of the Wills Act, which is known as the rescue provision, 

makes provision for the condonation of wills that do not comply with the formalities set 

out in section 2(1) of the Wills Act. The question whether section 2(3) can also be used 

                                        
116  Section 2(1) of Wills Act 7 of 1953. 
117  Pace Wills and Trusts para 1.1. 
118  See chapter 2.3. 
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to rescue electronic wills, which do not comply with the writing and signature 

requirements, will be addressed in the next chapter. 
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Chapter 3 Condonation of electronic wills in South Africa  

3.1 Introduction 

In Chapter 2 the two relevant requirements of valid wills, namely writing and signature, 

were discussed. It was established that an electronic will does not meet the said 

requirements. This chapter focusses on the question whether section 2(3) of the Wills 

Act can be used to condone an invalid electronic will.  

Section 2(1) of the Wills Act119 has been strictly interpreted by the courts in the past to 

avoid any possibility of fraud, and in certain instances it has led to hardships for the 

beneficiaries.120 For example, in the case of Kidwell v the Master121 the court held that a 

gap of 9cm between the last text and the signature of the testator was too wide, and 

thus that the will was not signed at the "end" thereof as required in terms of section 

2(1) of the Wills Act, and the will was declared invalid. This decision was made prior to 

the enactment of section 2(3) and it is likely that the will could have been saved by it. 

Corbett122 and Schoeman-Malan123 state that the purpose of section 2(3) is two-fold, 

namely to find a balance between the formalities as set out in section 2(1) and to give 

effect to the intention of the testator.  

In this chapter it will be determined whether section 2(3) could also come to the rescue 

of invalid electronic wills.   

3.2 Section 2(3) of the Wills Act 

Section 2(3) of the Wills Act124 reads as follows: 

If a court is satisfied that a document or the amendment of a document drafted or 
executed by a person who has died since the drafting or execution thereof, was 
intended to be his will or an amendment of his will, the court shall order the Master to 
accept that document, or that document as amended, for the purposes of the 
Administration of Estates Act 66 of 1965, as a will, although it does not comply with 

                                        
119  Wills Act 7 of 1953. 
120  Jamneck and Williams "Wills and Succession, Administration of Deceased Estates and Trusts" para   

 258. 
121  Kidwell v the Master 1983 1 SA 509 (E). 
122  Corbett et al The Law of Succession in South Africa 50. 
123  Schoeman-Malan 2003 De Jure 414-415. 
124  Wills Act 7 of 1953. 
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the all the formalities for the execution or amendment of wills referred to in subsection 
(1). 

The requirements of section 2(3) can be summarised as follows:  

a. There must be a document or an amendment of a document; 

b. which has been drafted or executed by a person; 

c. who has died since the drafting or executing of the document; and 

d.  the document was intended to be his will or an amendment of his will. 

Whether an electronic will could meet the four requirements will be established by the 

courts' interpretation of section 2(3). It seems that an electronic will can meet the 

requirements b)-d), but it is unsure whether an electronic will can be regarded as a 

document in terms of the Wills Act and other legislation. If so, section 2(3) might assist 

in condoning electronic wills.  

The courts have had the opportunity to interpret section 2(3) on a number of 

occasions, but the focus will be on the impact or remedy it might have for electronic 

wills.125 Therefore the discussion focusses on two court cases where the courts 

interpreted and applied section 2(3) in the context of electronic documents. 

3.2.1 MacDonald v The Master 

The first case is MacDonald v The Master,126 where the court had to decide whether a 

document that was created on the deceased's computer and was visible and readable 

on the computer screen could be condoned and considered valid.127 The facts of the 

case were as follows: The deceased committed suicide and left four handwritten notes 

at the scene.128 One of the notes stated that the deceased's last will could be found on 

his personal computer at work, and that the password could be obtained from a staff 

member.129 The deceased was a senior information technology specialist.130 The 

                                        
125  Jamneck and Williams "Wills and Succession, Administration of Deceased Estates and Trusts" para  
 265. 
126  MacDonald v The Master 2002 5 SA 64 (O); this case was decided prior to the enactment of the ECT 

Act. 
127  Schoeman-Malan 2003 De Jure 421. 
128  MacDonald v The Master 2002 5 SA 64 (O) 68. 
129  MacDonald v The Master 2002 5 SA 64 (O) 68. 
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deceased's wife made arrangements so that the will referred to in the note was printed 

after the deceased's body and notes were found.131 The document contained a heading 

"Last will and testament from Malcolm Scott MacDonald." The document appointed an 

executor, it bequeathed the deceased's property, and it identified beneficiaries.132 

Therefore, it resembled a testamentary "writing". 

There were no previous cases dealing with similar facts.133 The court held that section 

2(3) should have a flexible interpretation as it is in the spirit of technology. The 

intention of the legislature was that it should serve as a rescue provision.134 The court 

agreed with the reasoning in Back v The Master,135 where the court stated that the strict 

approach136 does not take notice of the technological world, and that people are using 

computers and word processors regularly. 

When Judge Hattingh137 had to consider whether the document was drafted by the 

deceased, he stated the following:  

a. information is typed on a computer and only printed when necessary;138 

b. the deceased was the only person that had access to the computer and was thus 

the person who typed the document;139  

c. there was no fraud involved; and 

d. the deceased gave the instructions on where to find the document.140  

Judge Hattingh141 was satisfied on a balance of probabilities that the printed document 

was intended to be the last will of the deceased. Although he dealt with the printed 

                                                                                                                               
130  MacDonald v The Master 2002 5 SA 64 (O) 69. 
131  MacDonald v The Master 2002 5 SA 64 (O) 69. 
132  MacDonald v The Master 2002 5 SA 64 (O) 69. 
133  MacDonald v The Master 2002 5 SA 64 (O) 69. 
134  MacDonald v The Master 2002 5 SA 64 (O) 72. 
135  Back v The Master of the Supreme Court 1996 2 All SA 161 (K) 173-174. 
136  In Back v The Master of the Supreme Court 1996 2 All SA 161 (K) 173-174: the court rejected the 

strict approach, and stated that drafted in section 2(3) does not mean that the document should 

have been personally drafted by the deceased. The Court did not follow a literal or strict 
interpretation of the word drafted and section 2(3). 

137  MacDonald v The Master 2002 5 SA 64 (O) 70H-I. 
138  MacDonald v The Master 2002 5 SA 64 (O) 71G. 
139  MacDonald v The Master 2002 5 SA 64 (O) 71H. 
140  MacDonald v The Master 2002 5 SA 64 (O) 71I. 
141  MacDonald v The Master 2002 5 SA 64 (O) 72C-72G. 
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document, important principles pertaining to electronic wills could be deduced from this 

judgment.  

The Court made reference to the document on the computer and acknowledged that 

documents are printed only when needed. The Court was satisfied that the document 

on the computer had been protected and not altered, because the document was 

password protected and the testator left specific instructions as to where the document 

could be found. The technology provided the necessary safety measures that allowed 

the court to be satisfied that the document had not been altered. It is contended that a 

court should thus be allowed to condone an electronic will on an electronic device if the 

circumstances are of such a nature that no fraud or alteration took place.  

Faber and Rabie142 state that the court condoned the printed copy of the document and 

confirmed that the content of the document on the computer and the printed copy was 

the same.143 It is also important to note that when the Court found that there was no 

fraud involved, the Court was referring to the document on the computer.144 The Court 

was thus satisfied that the electronic document on the computer had not been altered 

and tampered with. 

Boddery145 states that the Court was convinced that the deceased was the only person 

that had access to the electronic document. It had been his intention that it should be 

his will and thus the necessary security measures were in place to rule out the 

possibility that the electronic document had been altered. Boddery is further of the 

opinion that even if the less flexible approach were followed, the Court would still have 

been convinced that the testator drafted the electronic document and would have 

condoned the printed document.146 He states that it seems as if the position in South 

Africa is that if a court is satisfied with the intent of the testator, the courts are willing 

to accept documents even if the formal requirements are not met.147 According to him it 

is clear that the merits of the case aided the judge in reaching his decision.148 

                                        
142  Faber and Rabie 2005 TSAR 773. 
143  Faber and Rabie 2005 TSAR 773. 
144  Faber and Rabie 2005 TSAR 773. 
145  Boddery 2012 Real Property, Trust and Estate Law Journal 205. 
146  Boddery 2012 Real Property, Trust and Estate Law Journal 205. 
147  Boddery 2012 Real Property, Trust and Estate Law Journal 205. 
148  Boddery 2012 Real Property, Trust and Estate Law Journal 205. 
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Cornelius149 is of the opinion that the MacDonald v the Master case provides authority 

for an interpretation of section 2(3) that allows for the storage of wills on electronic 

devices, but that the condonation of electronic documents in terms of section 2(3) 

should be dealt with on the merits of each case.150 He concludes that if the courts are 

uncertain whether or not the document was in fact drafted by the deceased or that the 

document could have been altered, the courts will not condone it.151  

Faber and Rabie152 state that the Court had the opportunity to define the word 

"document" for the purposes of section 2(3) but failed to do so. Judge Hattingh used a 

wide interpretation to state that the computer document and the printed document 

were one and the same document.153 They are of the opinion that since the MacDonald 

v the Master case, a document on a computer is a document for the purposes of the 

law of succession.154 According to them, the printed document only uses a different 

output procedure.155 They also state that the courts could, depending on the 

circumstances, are inclined to condone an electronic will that cannot be printed or 

reproduced, and make the suggestion that the legislation or the master's offices can 

create a procedure by which the electronic document can be reproduced to be used.156 

They further state that it is only the medium that differs; the will could be printed on 

paper or it could be stored on an electronic device. Both of these methods could be 

used to ensure that the testator's will or intention is met. This argument is similar to 

Sonnekus’157 argument regarding the writing requirement of section 2(1) of the Wills 

Act. 

Faber and Rabie, however, did not take into account the narrow interpretation that 

followed after the Bekker v Naude158 case. In Bekker v Naude159 the Supreme Court of 

Appeal stated that for the purposes of section 2(3) the document must be drafted by 

the testator and not someone else and also that there should be a personal relationship 
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between the document and the deceased.160  Wood-Bodley161 argues that even after the 

decision in Bekker v Naude the approach in the Macdonald v The Master case is 

welcomed and should be supported. 162 However, it should be remembered that the 

MacDonald v the Master case is a case of the Eastern Cape High Court while the Bekker 

v Naude case is a case of the Supreme Court of Appeal, and therefore has higher 

authority. 

Although the MacDonald v the Master case condoned the will found on the computer of 

the deceased, it cannot be seen as authority that courts will always follow to condone 

wills saved or stored in electronic form. The merits of this case made it easy for the 

Court to find that the document was intended to be a will, and Judge Hattingh163 was 

satisfied on a balance of probabilities that the printed document was intended to be the 

last will of the deceased for the following reasons: 

(a) the documents are a clear indication of the deceased's intention that they should   
be regarded as his will and testament; 

(b) the documents are not preliminary sketches or notes for discussion with an  
attorney or anybody else to draft a will, but his final wishes;   

(c) there is no element of suspicion of fraud attached to the documents and their  
reproduction; 

(d) there is no suspicion that there could have been any tampering with the computer  
or the documents;  

(e) not only did the document exist on the computer, but there was indeed clear  
reference by the testator to these specific documents in his notes; 

(f) there was a clear indication by the deceased on where this document could be  
found on his computer; 

(g) only the deceased had access, by way of a secret password, to put the documents  
on the computer;  

  (h) only the deceased could have typed the said documents; 
(h) they could only be extracted upon the instructions of the deceased in his own 

handwriting and only with the deceased's own secret code. 

Although the Court condoned the printout of the electronic document, important 

inferences can been drawn from this case for the purpose of electronic wills. Academic 

writers have argued that the case might assist in condoning electronic wills. The fact 

that the Court was convinced that the electronic document had not been tampered 

with, and that it was drafted by the testator, assisted the Court in making the final 

decision. Thus, if the authenticity of the electronic will can be guaranteed, it seems as if 
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the courts might be inclined to condone the electronic will. The case illustrates that it is 

possible for an electronic document to be created and stored in such a manner that it 

prevents fraud and to ensure the authenticity thereof.  However, until such time that 

legislation is enacted which removes all doubt, testators should refrain from executing 

their wills only in electronic format. 

3.2.2 Van der Merwe v The Master 

The second case is Van der Merwe v The Master.164 Here the Court also had to deal with 

the condonation of an electronic email and section 2(3) of the Wills Act.165 The 

deceased and the applicant were extremely close friends. They travelled together and 

kept in regular contact with one another and decided to make each other the 

beneficiaries of their respective wills, as they had no descendants.166 The deceased sent 

the appellant an email (which is the document in this case) in Afrikaans with the 

heading- "Testament". The document named the appellant as beneficiary and also 

appointed an executor.167 The email did not comply with the formalities prescribed in 

section 2(1) of the Wills Act,168 but the appellant was able to prove that the document 

had been sent via email by the deceased.169 Therefore, it had a sense of authenticity. 

The document still existed on the computer of the deceased and had thus been drafted 

by the deceased and not amended or deleted.170 The Court held that the deceased 

intended for the document to be his will and declared it to be a valid will.171  

The printed copy of the document was condoned, but the importance of the judgment 

lies in the fact that the court referred to the document on the deceased's computer to 

lend authenticity to the printed document, because it still existed on the computer and 

had not been amended or deleted.172 The Court was able to establish that the document 

was on the deceased's computer and that it had been sent from the deceased's email 

address. 173 Even though Navsa JA referred to the document that still existed on the 
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deceased computer, it was the printed/hard copy of the document that was 

condoned.174 

As in the MacDonald v The Master case, the court referred to the electronic document 

to establish that the document had not been altered and that it had in fact been drafted 

by the deceased. 

Papadopoulus175 argues that the courts are condoning electronic wills on a case by case 

basis, depending on the surrounding circumstances of each case. She further points out 

that the courts are ignoring the effect of the exclusions of wills as data messages from 

the ECT Act.176 She further suggests that it might be more helpful if the provisions in 

the ECT Act were amended to assist in the matter of electronic wills.177 

Section 15 of the ECT Act determines that electronic documents are allowed as 

evidence, but this section is part of the Act that is not applicable to wills.178  Hofman179 

questions whether this exclusion means that a will or draft of a will cannot be used as 

evidence of a testator's intention in terms of section 2(3) of the Wills Act. Wood-

Bodley180 is of the opinion that the execution of wills in the form of data-message is not 

allowed, but that section 2(3) may be used to condone such a will.  

3.3 Conclusion 

Some academic writers are of the opinion that it might be possible for courts to 

condone an electronic document even if it cannot be printed, but that certain measures 

should be in place to reproduce the document. They argue that the electronic format is 

only a different medium, but can serve the same purpose as the writing requirement. 

Further, should the court be satisfied that the document meets the requirements of 

section 2(3), there should be no reason why the court cannot condone the document as 

a valid will, even if the document is available only in an electronic format. 
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The abovementioned cases made reference to the document in electronic format, but 

the hard copy was eventually condoned in both cases. The question arises as to how 

the courts would approach a situation where the document could not be printed or 

reproduced, but was available only on the electronic device. If the courts were to follow 

the strict approach as set out in Bekker v Naude,181 where the Supreme Court of Appeal 

stated that the document must be drafted by the testator and not someone else and 

also that there should be a personal relationship between the document and the 

deceased,182 it can be argued that an electronic will would not be condoned by the 

courts. The decision in Bekker v Naude has been criticised, because the narrow 

interpretation of section 2(3) defeats the purpose, namely to assist testators whose 

documents do not meet the formal requirements.183  

It is evident from chapter 2 that electronic wills are not valid in South Africa in terms of 

the Wills Act, and section 2(3) of the Wills Act cannot always be relied on to provide a 

remedy. The cases discussed in this chapter do not provide authority that the courts will 

always condone an electronic will. (They condoned the printed copy anyway.) 

Currently electronic wills are not valid in South Africa, as they do not meet the 

requirements of section 2(1) of the Wills Act as stated in chapter 2 and the rescue 

provision 2(3) of the Wills Act does not provide authority that such a will may be 

condoned.   

It would be worthwhile to be establish what the position in countries such as the USA, 

Australia and Canada are, and what leading developments these countries have made. 

The legal status of electronic wills in a few states in the USA, Canada and Australia is 

discussed in the next chapter. 
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Chapter 4 Electronic wills: A comparative approach  

4.1 Introduction  

Similar requirements as in South-Africa for the execution of wills are contained in the 

succession laws of other countries. Grant184 states that succession law is one of the 

most old-fashioned areas of modern law, in that it is slow to adapt to change. This 

chapter focuses on the position of electronic wills in a few other jurisdictions. 

In this chapter the legal position in certain states of the USA, Canada and Australia are 

investigated. In the USA an investigation is conducted into electronic wills in the states 

of Nevada, Florida and Ohio. Queensland and New South Wales will be considered in 

Australia. In Canada the focus will be on Saskatchewan and Quebec. The legislation 

pertaining to the relevant states in the USA, Canada and Australia, that will be 

discussed, require writing and signature for valid wills, but they have made leading 

developments in the area of electronic wills, which might be worthwhile for South Africa 

to consider.185 The functional and problem solving approach is used to compare the 

status of electronic wills in South Africa to that in certain states in the USA, Canada and 

Australia. The purpose of the comparison is to establish the following:  

a. whether electronic wills are valid in these countries;  

b. how these countries are dealing with electronic wills;  

c. and if these countries were able to overcome the requirements of writing and 

signature.186  

The primary function of comparison in law is to gain knowledge.187 The functional 

approach entails the examination of the law in various countries to determine how 

these countries deal with the same issues.188 Insight gained from other jurisdictions is 

valuable in suggesting different solutions or to avoid certain situations.189 Therefore, it 
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might be useful to this study to gain insight from certain states in the USA, Canada and 

Australia, to determine their legal position on electronic wills, to establish whether they 

were able to overcome the writing and signature problems, and to judge whether these 

solutions might be useful for South Africa. 

4.2 United States of America 

4.2.1 Introduction 

In the USA a will must generally be in a written format and it is generally accepted that 

written in the context of law of succession means printed text.190 In addition, the 

majority of the states in USA require a will to be in writing, and signed by the testator 

and at least two witnesses.191 The requirements for valid wills are similar to those in 

South African legislation. There is currently no federal law pertaining to wills, and each 

state has its own legislation. 192 

Caldwell193 states that the objectives of the requirements for valid wills in general have 

been established as:  

a. Evidentiary: the signature of the testator and witnesses, and attestation means that 

the witnesses will be able to testify regarding the intent of the testator.194 

b. Channeling: an administrative process – if documents comply with certain 

formalities that makes the probate process easier.195 

c. Cautionary: the writing and signature requirements assist with identifying the true 

intention of the testator.196 

d. Protective: The formalities are intended to prevent fraud and ensure that the true 

intention of the testator is met.197 
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The question in the USA is whether technology or electronic media can achieve these 

objectives. If they can, there should be no reason why legislation cannot make 

provision for electronic wills. Caldwell198 suggests three methods of allowing electronic 

wills, namely: 

a. the removal of all formal requirements; 

b. the doctrine of substantial compliance; or  

c. the doctrine of dispensing power.  

In 2002 he advocated that the state of Pennsylvania should adopt legislation similar to 

South Australia's dispensing power199 (and South Africa's section 2(3)).200 The doctrine 

of substantial compliance is similar to section 2(3) of South Africa's Wills Act, where a 

document can be condoned as a valid will even if all the formal requirements have not 

been met. 

The harmless error rule (also called the doctrine of substantial compliance) allows a 

court to accept a will into probate, in the event that the formal requirements have not 

been met, but only if the court is satisfied that the document was intended to be the 

last will and testament of the deceased.201 Ten states have adopted the harmless error 

rule, but it seems that every state has its own requirements pertaining to the rule.202 

For example, California deals with flaws in the attestation process only; Colorado will 

accept a document only if the deceased signed or acknowledged the document as his 

will; in Virginia the document still needs to have been signed by the deceased; and 

Ohio requires both the testator and witnesses to have signed.203 Some of these 

requirements defeat the purpose of the harmless error rule.204 The purpose of this rule 

is to accept documents that do not comply with the formal requirements where the 

testator had the intention to create a valid will. 
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Most wills in the USA are drafted on a computer, printed and given to the testator to 

sign.205 It seems as if people are moving away from paper and using technology more 

frequently.206 Currently the only legislation pertaining to electronic wills exists in the 

state of Nevada.207 However, since 2007 the legislation has never been used, as the 

necessary software still needed to be developed.208 This chapter focusses on the 

legislation and case law in the USA that impacts or influences the status of electronic 

wills. The focus will be on three states in the USA, the states of Nevada, Florida and 

Ohio. 

4.2.2 Legislation pertaining to electronic transactions in the USA 

The National Conference of Commissioners on Uniform State Laws (NCCUSL) proposed 

the Uniform Electronic Transactions Act209 (UETA) to attempt to establish and create 

nationwide legislation and rules for electronic transactions.210 Forty-seven states have 

accepted this legislation.211 An electronic signature in the UETA212 is defined as: 

Electronic sound, symbol or process attached to or logically associated 
with a record and executed or adopted by a person with the intent to 
sign the record. 

An electronic signature thus allows for a signature to be made using different methods. 

Like South Africa's ECT Act213 the UETA is not applicable to any transaction regarding 

the execution and creation of wills.214 

The Electronic Signatures in Global and National Commerce Act215 allows for the use of 

electronic records and signatures in commerce in the USA.216 Once, again, any laws 

pertaining to wills were excluded from the legislation.217 
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Electronic legislation in the USA excludes the operation of wills, and is of no assistance 

to the status of electronic wills in USA. Each state had to deal with electronic wills on 

their own, and had no assistance from the general electronic legislation. The discussion 

will now deal with how electronic wills are being dealt with in the states of Florida, 

Nevada and Ohio. 

4.2.3 Florida 

In 2017 the legislature of Florida passed the Florida Electronic Wills Bill,218 but the 

legislation was vetoed by the Governor on 26 June 2017.219 The Bill determined that for 

an electronic will to be valid, it should meet the following requirements.220 It should 

(a) Exist as an electronic record that is unique and identifiable. 
(b) Be electronically signed by the testator in the presence of at least two attesting 

witnesses, and 
(c) Be electronically signed by the attesting witnesses in the presence of the testator 

and in the presence of each other.  
(2) Except as otherwise provided in this act, all questions as to force, effect, validity, 

and interpretation of an electronic will that complies with this section must be 
determined in the same manner as in the case of a will executed in accordance 
with s 732.502. 

The purpose of the Bill221 was to ensure that the electronic wills of residents and 

even non-residents would be accepted as valid. It allowed for the production and 

manufacturing of an electronic will and also for the execution thereof via 

technology.222  An electronic record and electronic signature are broadly defined in 

the Bill to refer to "any record created, generated, sent, communicated, received or 

stored by electronic means."223 

Governor Scott224 was of the opinion that the Bill did not provide a balance between 

protecting the interest of the testator against fraud and using the available technology 

to execute electronic wills. He further stated that although the Bill is innovative, the 
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legislature needs to rethink and improve the legislation.225 He highlighted the difficulty 

in ensuring that it was indeed the testator that signed as well as to ensure that the will 

was stored safely226. It was vital that the legislation still protect testators against fraud, 

and that sufficient safety measures were in place to ensure that the true will of a 

testator was met. 

There is no other legislation in Florida regulating electronic wills and there has been no 

case law pertaining to electronic wills to date. It is evident, however, that the 

legislature realises the need for electronic wills, which it tried to regulate through the 

Bill that did not succeed.  

4.2.4 Nevada 

The state of Nevada is currently the only state in the USA with legislation that governs 

electronic wills. Grant227 summarises the reasons for promulgating the legislation as 

follows:  

a. convenience for the testators;  

b. especially for citizens that are technologically savvy; and 

c. because technology is improving and changing at a rapid rate.  

Article 1 of the Nevada Revised Statute 228 states the following: 

1. An electronic will is a will of the testator that: 
(a) Is written, created and stored in an electronic record; 
(b) Contains the date and the electronic signature of the testator and which 

includes, without limitation, at least one authentication characteristic of the 
testator and 

(c) Is created and stored in such a manner that: 
(1) Only one authoritative copy exists; 
(2) The authoritative copy is maintained and controlled by the testator or a 

custodian designated by the testator in the electronic will; 
(3) Any attempted alteration of the authoritative copy is readily identifiable; 

and 
(4) Each copy of the authoritative copy is readily identifiable as a copy that 

is not the authoritative copy. 
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An electronic will thus needs to meet the following requirements to be valid. It 

a. must be created in an electronic record, which could be on an electronic device or 

any other possible electronic means; 

b. should contain the date on which it is signed; and 

c. should contain the electronic signature of the testator, which should have an 

identifying character. 

There are specific requirements for the creation and storing of electronic wills, 

including: 

a. there may only be one original called an authoritative copy; 

b. the authoritative copy must be controlled by the testator to ensure that nobody else 

can make any alterations;229  

c. amendments must be easily identified; and 

d. the authoritative copy must be easily distinguished from other copies.  

Interestingly, there is no requirement for witnesses to attest to the signature of the 

testator. Most of the jurisdictions discussed in this study require the signature of at 

least two witnesses in the presence of the testator and of each other (the uno contextu 

rule). 

The Act contains a number of definitions which are important to this discussion, 

namely:230 

(a) “Authentication characteristic”: a characteristic of a certain person that is unique to 
that person and that is capable of measurement and recognition in an electronic 
record as a biological aspect of or physical act performed by that person. Such a 
characteristic may consist of a fingerprint, a retinal scan, voice recognition, facial 
recognition, a digitized signature of other authentication using a unique 
characteristic of the person. 

(b) “Authoritative copy”: the original, unique, identifiable and unalterable electronic 
records of an electronic will. 
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(c) “Digitized signature”: a graphical image of a handwritten signature that is created, 
generated or stored by electronic means. 

It is evident from these definitions that the legislature wants to ensure that the 

formalities contained in the electronic wills legislation achieve the purpose of the 

requirements in normal wills legislation. The authentication characteristic is to ensure 

that it is the testator that drafted and signed the electronic will and that the electronic 

will is a reflection of his intention. The authoritative copy ensures that the original 

document is identifiable and it protects against fraud and the alternation of the 

electronic will by someone else. The digitised signature definition links the 

authentication characteristic with the normal signatures on a paper document. 

According to Beyer and Hargrove231 the requirements can be summarised as follows:  

a. The first requirement is that the electronic will is created on an electronic record. 

The electronic record was not defined, and thus can refer to a memory stick, CD-

Rom or hard-drive.232  

b. The second requirement is that the electronic will should be dated and signed by the 

testator.233 An electronic signature is defined in the UETA and can be done by writing 

your name at the end of an email, signing per fax, or an identification number at the 

end.234  

c. The legislation further refers to an authentication characteristic, which is defined in 

the Nevada Revised Statute235 as a "biological aspect of or a physical act performed 

by that person" and can be a digital signature, voice recognition, facial recognition 

or a fingerprint.236 The legislation even states that the digital signature pad used for 

credit cards can be used.237  

d. There should be only one authoritative copy, and this refers to a unique copy, which 

has not been altered.238 The testator or a designated person should keep the 
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authoritative copy, and this means that the testator should have control over the 

electronic will, or is allowed to appoint a person to keep the electronic will.239 

Attempted alterations should be easy to identify.240 This provision is to ensure that 

the electronic will is protected against fraud and that it reflects the true intention of 

the testator. The method used to ensure the integrity of the electronic will is 

biometric authentication.241  

e. The last requirement is that copies should be distinguished from the authoritative 

copy.242 Biometric authentication and relevant software is the basis for the electronic 

will.243 Beyer and Hargrove244 are of the opinion that currently a hard copy (paper) 

would be a better option, based on the vulnerability of electronically stored 

documents and the fact that software is not readily available to meet the strict 

formalities of the Nevada legislation. 

Approximately eight years after the legislation came into operation, the state of Nevada 

went a step further and created a "Lockbox", which would be a database where people 

can store/save their electronic wills and have access thereto.245 This database would 

then be the custodian, as referred to in the Act.246 Unfortunately testators have to date 

not used the legislation or the "Lockbox". Boddery is also of the opinion that the reason 

why testators are not using the legislation is that the state still allows a handwritten 

will, signed by the testator and witnesses. It is thus more convenient for testators to 

write and sign a will than to ensure that the authoritative copy has an identifying 

characteristic.247 In the beginning of this section it was stated that one of the reasons 

for the legislation was convenience, but because of the strict formalities attached to it, 

it is actually more convenient for testators to create a normal hard-copy will. 

Grant248 points out that the language and structure of the legislation make it difficult to 

read and understand. Important definitions are contained throughout the legislation, 
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instead of at the beginning of the relevant section.249 The legislation does not have a 

purpose section; does not clearly define an electronic record; and fails to adequately 

deal with the different media which can be used to create an electronic will.250 

Nevertheless he is of the opinion that it will be the first step in ensuring that electronic 

wills are valid, and that other states and jurisdictions will follow the same route.251 

Grant252 proposes new legislation for all the states, which clearly sets out the 

requirements for a valid electronic will, the burden of proof and the purpose of the 

legislation. He contends that a flexible approach should be followed if there is 

inadequate compliance.253 The other option would be to amend the wording of the 

current legislation in the other states to allow for electronic wills, for example by 

widening the definition of writing.254 

MeInychuk255 is of the opinion that the Nevada legislation requires strict compliance that 

leads to its restricted use, instead of making people's lives easier and more convenient. 

A balance should be struck between protecting the testator with strict rules to prevent 

fraud and providing him with the possibility of creating an electronic will.  

To conclude: Electronic wills are valid in Nevada, as a result of the Nevada Revised 

Statute. This legislation is not without criticism and certain software still needs to be 

developed. The validity of an electronic will in terms of this Act has not been tested in a 

court of law yet. Academics are of the opinion that although legislation is necessary to 

regulate electronic wills, the wording of the Nevada legislation is complex and strict 

compliance is necessary. Some of them propose amendments to the legislation to 

ensure a more flexible approach or that new legislation should be promulgated.  
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4.2.5 Ohio 

4.2.5.1 Formalities for valid wills  

The Ohio Revised Code, specifically article 2107.03, sets out the requirements for a 

valid will. These requirements include that the will shall be in writing and signed by the 

testator as well as two witnesses in the presence of the testator.256 The testator must 

comply with the formalities.257 These formalities are similar to South Africa's 

requirements for a valid will. Also similar to the South African position, the Act contains 

a rescue or condonation provision for non-compliance with the formalities. The question 

is if an electronic will could be considered valid in Ohio by using the condonation 

provision.  

4.2.5.2 Condonation requirements 

The Ohio Revised Code258 determines that when a will does not meet the requirements 

as set out in 2107.03 of the Act, the court could accept the document as a valid will if it 

meets the following three requirements:259 

1) The decedent [sic] prepared the document or caused it to be 
prepared. 

2) The decedent signed the document and intended the document to 
constitute the decedent's will. 

3) The decedent signed the document under division A(2) of this section 
in the conscious presence of two or more witnesses. 

Thus, the deceased should have drafted the document or could have requested 

someone to draft it on his behalf; he must have signed the document with the intention 

that the document would be his last will and testament; and lastly two witnesses must 

have signed it in each other's presence. The requirements of the condonation provision 

can be distinguished from those of other jurisdiction, as it requires the signatures of the 

testator and the witnesses. 

The Ohio case of In re Estate of Javier Castro260 was the first case in the state of Ohio 

where the Court had to consider an electronic will. Mr Castro needed a blood 
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transfusion, but refused the transfusion for religious reasons.261 Mr Castro discussed the 

situation with his brothers and wanted to make a will, but none of them had a pen or 

paper. 262 Albie, Mr Castro's brother, had a Samsung tablet and they decided to use the 

"S Note" application, where one can write with a stylus to create the will.263 Mr Castro 

dictated the terms of the will and Miguel (the other brother of Mr Castro) wrote it by 

using the stylus.264 Every paragraph was read to Mr Castro and at the end the complete 

will was also read to him. He signed the will on the tablet, both his brothers signed and 

a nephew signed as a third witness.265 The tablet was password protected and kept in 

the possession of Albie.266 The relevant parties testified that the printed paper copy was 

the exact version of the will which had been signed by Mr Castro on the tablet.267 The 

questions that the Court had to answer were: 

a. whether the will was in writing; 

b. whether it was signed; and 

c. if it was the last will and testament of Mr Castro.  

The court considered the requirements for a valid will contained in the Ohio Revised 

Code 2107.03 as set out above and stated that the act did not require the will to be 

written on a specific medium.268  In that particular section dealing with wills, writing was 

not defined.  However, in article 2913.01(f) of the Ohio Revised Code269  the medium 

written upon was defined as: 

Any computer software, document, letter, memorandum, note, paper, 
plate, data, film, or other thing having in or upon it any written, 
typewritten, or printed matter, and any token, stamp, seal, credit card, 
badge, trademark, label, or other symbol of value, right, privilege, 
license, or identification. 

                                                                                                                               
260  In re Estate of Javier Castro NO 2013ES00140. 
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269  Ohio Revised Code 2913.01(f). 
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Writing was given a wide definition and if the court followed this definition, the will on 

the tablet would comply with the writing requirement.270 The writing was the marks 

made on the tablet with the stylus and saved on the Samsung via the software.271 The 

Court stated that the document on the tablet met the writing requirement, and that to 

make a different ruling would place a restriction on the definition of writing, which had 

never been the purpose of the legislator.272 The signature of Mr Castro was a graphic 

image of his signature, stored on the tablet, and the court was satisfied that it met the 

signature requirement.273 The court heard evidence from six people that Mr Castro 

intended the document on the tablet to be his last will and testament.274   

The court then had to determine whether the electronic document met the three 

requirements set out in article 2107.24 of the Ohio Revised Code and declared that:275 

a. the electronic document had been signed by Mr Castro; 

b. Mr Castro had intended the document to be his last will and testament; and 

c. the electronic document had been signed by two witnesses.  

The court found that the document on the tablet was the last will and testament of Mr 

Castro and should be accepted into probate.276  

In the In re Estate Javier v Castro case the court accepted the electronic document 

created and signed on the Samsung tablet as the deceased's valid will. This judgment is 

authority that electronic wills are valid in Ohio under certain circumstances.  

4.2.6 Analysis 

Caldwell277 stated as early as in 2002 that it is important that additional media of 

creating a will should be used and looked into (for example an electronic will). It does 
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not matter what medium is used, as long as it protects the integrity of the will and 

ensures that the will was not created in a fraudulent manner. 

Horton278 states that the validity of electronic wills should depend on a state’s legislation 

dealing with wills. In states that have a narrow definition of writing, electronic wills do 

not meet the writing requirement (as we have seen in South Africa's discussion of the 

definition of writing).279 Where states have a wider definition of writing, the requirement 

of writing poses no difficulties for electronic wills.280 States that have adopted the 

harmless error rule will most likely be able to accept an electronic will into probate.281 

Even if it does not meet the writing requirement, it will meet the document 

requirement.282 The position in Australia is similar.283 The other requirement, namely a 

signature, will depend on whether courts accept a signature in pixels as a valid 

signature, and whether a wide or narrow interpretation is given.284 

Horton285 raises certain concerns pertaining to electronic wills, namely that if there is no 

legislation and the condonation section is applied this leads to an evidentiary process 

where expert evidence is needed to prove the validity of the electronic will. The second 

concern is the electronic medium used.286 Today people might use their smartphones 

and tablets to create a will, but what would the technology look like when these people 

pass away. It is uncertain if it would still be possible to convert and read the electronic 

wills drafted and executed on the tablets and smartphones.287 

Grant288 raises two concerns regarding electronic wills, namely the drastic nature of 

electronic wills, and the smaller role that attorneys might play. He states further that 

electronic wills should be made valid and legislation should be adopted to specifically 
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deal therewith, and the possibility of composing electronic wills would be sufficient to 

dissuade people from consulting attorneys regarding wills.289 

Grant290 is of the opinion that other jurisdictions should join the state of Nevada to 

create legislation to ensure that electronic wills are valid. Beyer and Hargrove291 state 

that the Nevada statue was motivated by a desire for convenience and the recognition 

of the changing nature of society, specifically with reference to technology. Two 

important requirements for the validity of the electronic wills are biometric 

authentication and software that ensures that there is only one authoritative copy of 

the will.292 

Gee293 states that a revolution in the area of electronic wills is taking place, and 

software companies are promoting the need for legislation. The Uniform Law 

Commission has established an electronic wills committee, and its task would be to 

draft legislation to deal with electronic wills.294 It is thus evident that the USA has 

recognised the need to address electronic wills, as the technology is available and 

making advancements on a regular basis. It was software companies that were behind 

the Nevada legislation, and legislation in New Hampshire, Arizona, Virginia, Indiana and 

Washington DC, where the legislation was not enacted.295  

It is evident in the above that the state of Florida is currently considering legislation but 

wants to ensure that the testator is still protected against fraud. Nevada has 

promulgated legislation to ensure the validity of electronic wills and sets out specific 

requirements that need to be met. In the state of Ohio the broad definition of "writing" 

and "signature" and the condonation section in standard wills legislation assisted the 

Court in declaring an electronic will valid. 

It is important to note that all the academics working in this field agree that the testator 

should be protected against fraud and that the electronic will should reflect the true 

intention of the testator. Thus the return to the reasons for the requirements for valid 
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wills. If it is possible to create electronic formalities that have a similar function and 

purpose as the existing requirements for valid wills, such legislation should be 

acceptable to the relevant states.  

4.3 Australia 

4.3.1 Introduction 

Australia has six states, and each has its own constitution and legislature that may 

create and pass legislation.296 The states' legislatures may only create legislation on 

topics which are not within the authority of the Commonwealth.297  This means that 

each state has created its own legislation pertaining to wills. Although the wording of 

the legislation of the states might be slightly different, the requirements are more or 

less the same and include that the will must be in writing, signed by the testator in the 

presence of two witnesses, and the two witnesses must also sign the will. For the 

purposes of this discussion, the focus will be on the states of Queensland and New 

South Wales, where the courts gave interesting judgments in the context of electronic 

wills. 

4.3.2 Electronic wills in Queensland 

4.3.2.1 Formalities of wills in general 

In terms of section 10 of the Queensland Succession Act (Qld)298 a valid will must be in 

writing, signed by the testator in the presence of two witnesses and the two witnesses 

must also sign the will. These requirements for a valid will are similar to South Africa's 

testamentary formalities.299 The Act further makes provision for scenarios when a will 

does not meet the formal requirements and parties need to approach the court to 

condone a will. 

                                        
296  Section 51 of Commonwealth of Australia Constitution Act; Australian Government date unknown  
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4.3.2.2  Condonation of formalities 

In terms of section 18 of the Succession Act (Qld)300 the court may dispense with the 

execution, alteration or revocation of a will. The relevant section reads as follows: 

(1) This section applies to a document, or a part of a document, that - 
(a) purports to state the testamentary intentions of a deceased 

person; and 
(b)  has not been executed under this part. 

(2) The document or the part forms a will, an alteration of a will, or a full 
or partial revocation of a will, of the deceased person if the court is 
satisfied that the person intended the document or part to form the 
person's wills, an alteration to the person's will or a full or partial 
revocation of the person's will. 

(3) In making a decision under subsection (2), the court may, in addition 
to the document or part, have regard to- 
(a) any evidence relating to the way in which the document or part 

was executed; and 
(b) any evidence of the person's testamentary intentions, including  

evidence of statements made by the person. 
(4) Subsection (3) does not limit the matters a court may have regard to 

in making a decision under subsection (2). 
(5) This section applies to a document, or a part of a document, whether 

the document came into existence within or outside the State. 
 

The Succession Act (Qld) thus allows parties to approach the court to condone a 

document as a valid will. These provisions are similar to South Africa's section 2(3) of 

the Wills Act.301 

In the matter of Mahlo v Hehir302 the court had to decide whether a document on the 

deceased's computer could be condoned in terms of section 18 of the Succession Act 

(Qld). The court held that the definition of “document” includes “electronic 

document”.303 Although the court in this matter found that the deceased did not intend 

for the electronic document to be her last will, the court was satisfied that the 

electronic document on the deceased's computer met the document requirement of 

section 18.304 The Court thus concluded that it was not the intention of the deceased 

that the electronic document should be her will, and a previously printed and signed will 

was declared to be her valid will. In this instance the plaintiff failed to overcome the 
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intention requirement of section 18. The importance of this decision was that an 

electronic document was included in the definition of document for the purposes of 

estate law. 

In the case of Re: Yu305 the Supreme Court of Queensland declared a will drafted on the 

notes application of an I-phone to be valid. In terms of section 18 of the Succession Act 

(Qld) three requirements need to be met for the court to condone the document as a 

valid will:306 

a. the document must exist; 

b. the document must be a testamentary disposition of deceased; and 

c. the deceased must have intended for the document to be his or her will. 

The court had to determine whether the notes made on the I-phone application could 

qualify as a document and thus a "will" in terms of section 18.307 The court determined 

that a document for the purposes of section 18 is defined in section 5 of the Succession 

Act (Qld). Section 5 refers to the definition of "document" contained in the Acts 

Interpretation Act.308  A "document" is defined as follows:309 

Any disc, tape or other article or any material from which sounds, 
images, writings or messages are capable of being produced or 
reproduced (with or without the aid of another article or device. 

The court was satisfied that based on the wording of the section and the arguments 

made in Alan Yazbek v Ghosn Yazbek310 the document on the I-Phone was a document 

for the purposes of section 18.311 The court was also satisfied that the other two 

requirements of section 18 were met, namely that the document purported to be a 

testament and the deceased intended for the document to be his will. The document 

created and stored on the phone was accepted as the last will of the deceased. 
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In another case, the Supreme Court in Brisbane, in Re Nichol; Nichol v Nichol,312 

declared that an unsent text message contained in the draft folders of the deceased's 

cell-phone was a valid will.313 The testator composed the message but committed 

suicide before he could send it to the intended recipient. His mobile phone was found 

near his body and his friend found the message in the draft folder.314 The message 

stated that the deceased's brother and nephew should keep all his belongings. 315 The 

message also directed how to access his bank account, and contained directions about 

what should be done with his ashes.316 The unsent message was signed with his initials 

and birth date "MRN190162Q".317 

There was no evidence that the deceased had another will and a forensic expert 

testified about the unsent text message.318 The forensic expert concluded that the text 

message had been unsent and the content indicated it was created on 10 October 

2016, but the exact time could not be established, except that it was created prior to 

the deceased’s taking his own life.319 The court further considered evidence about the 

estranged relationship the deceased had with his wife and son.320 

In reaching its conclusion, the court considered the requirements of section 18 of 

Succession Act (Qld).321 The court firstly had to establish whether the unsent text on the 

phone was a document in terms of the Succession Act (Qld). Section 5 of the 

Succession Act refers to section 36 of the Acts Interpretation Act to determine the 

definition of “document”, which reads as follows:322 

Any disc, tape or other article or any material from which sounds, 
images, writings or messages are capable of being produced or 
reproduced (with or without the aid of another article or device). 
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Thus, it is evident that the term "document", even in the context of wills, has a broader 

meaning in Queensland than in South Africa. It includes any type of material that can 

present images and be reproduced - as in this instance, the unsent text message. 

The court concluded that the unsent text message met the first requirement, namely 

that it was a document.323 The court turned to the second requirement, namely that the 

testator's intentions must be set out in the document.324 The court found that even if 

the wording was informal and the text unsent, it stated the deceased's intentions 

clearly, namely what should happen to his assets.325 It also contained the heading "my 

will".326 

The third requirement that had to be met, was that the deceased had to intend the 

document to be his will, and his intention could have been when the document was 

drafted or thereafter.327 The court was satisfied on the evidence that was produced that 

the deceased intended for the unsent text message to be his last will.328 

Eventually the court was satisfied that all three of the requirements of section 18 had 

been met and that the unsent text message should be condoned as a valid will. 329 It is 

evident that the court was able to condone the unsent text message as a valid will 

because of the broad definition of the word "document". It is therefore evident that in 

Queensland the courts have accepted that a document need not necessarily be paper 

based, and can be produced and reproduced using different technologies. 

Smyth,330 the former president of the Queensland Law Society, points out that the law 

was adapted to make provision for the acceptance of documents that are not 

necessarily formal. Legislation has not been adopted or amended to specifically deal 

with electronic wills and the standard of proof to convince the court that there has been 
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no fraud and the document was intended to be the last will of a testator is very 

stringent.331  

In Queensland electronic wills are condoned as valid wills by using the condonation 

section 18 of the Succession Act (Qld) and the broad definition of a document. 

4.3.3 New South Wales 

The Succession Act (NSW)332 sets out the succession law of the state of New South 

Wales, and specifically section 6 sets out the formalities of wills in New South Wales. 

Section 6 states inter alia that for a will to be valid: 

a.  it must be in writing; 

b.  it must be signed by the testator; and 

c.  it must be signed by two witnesses.333  

Wills that do not comply with section 6, which is similar to South Africa's requirements 

as well as those of the state of Queensland, are invalid. As in South Africa and 

Queensland, the Succession Act (NSW)334 makes provision for the condonation of wills 

that do not meet the formal requirements. Section 8 of the Succession Act (NSW) 

provides that the court may condone a document: 

a.  which seems to set out the testamentary intentions of the deceased; and 

b.  which the deceased intended to be his will.335  

The definition of "document" is set out in section 21 of the Interpretation Act (NSW),336 

which reads as follows: 

(a) Anything on which there is writing, or 
(b) Anything on which there are marks, figures, symbols or perforations having a 

meaning for persons qualified to interpret them, or 
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(c) Anything from which sounds, images or writings can be reproduced with or without 
the aid or anything else, or 

(d) A map, plan, diagram or photograph. 
 

"Writing" is defined in section 21 to include: 

… printing, photography, photocopying, lithography, typewriting and any other mode 
or representing or reproducing words in visible form.  

It is evident from the above definitions that the terms "writing" and "document" are 

broadly formulated to allow any format, as long it can be interpreted and reproduced. 

These definitions are similar to the definitions in the state of Queensland. It is the 

broad definitions of writing and document which allow the court to condone electronic 

wills. 

In the matter of Alan Yazbek v Ghosn Yazbek337  the court had to determine whether a 

hard or soft copy of the Microsoft word document titled "Will.doc" met the requirements 

of section 8 of the Succession Act (NSW).338 The parties presented expert technical 

evidence on the Microsoft word document.339 The expert was able to identify the date 

on which the documents were created, how many times the documents were worked 

on, amended and saved.340 The expert witness together with the other witnesses 

showed that there was no-one with a motive to alter or create the "Will.doc" on the 

deceased's computer.341 Further evidence was led that it was unlikely that someone had 

access to the document or guessed the deceased's password correctly.342 The court 

could make the inference that the "Will.doc" was created by the deceased and by using 

the user discretion the expert evidence could show the court when the "Will.doc" was 

accessed, amended and saved.343 

The court had to determine whether the document on the computer, indeed met the 

requirements of section 8. The court was satisfied that the "Will.doc" was in fact a 

document for the purposes of section 8 and thus complied with the definition of 

                                        
337  Alan Yazbek v Ghosn Yazbek [2012] NSWSC 594. 
338  Alan Yazbek v Ghosn Yazbek [2012] NSWSC 594 para 4. 
339  Alan Yazbek v Ghosn Yazbek [2012] NSWSC 594 para 47. 
340  Alan Yazbek v Ghosn Yazbek [2012] NSWSC 594 paras 52-53. 
341  Alan Yazbek v Ghosn Yazbek [2012] NSWSC 594 paras 26 and 54. 
342  Alan Yazbek v Ghosn Yazbek [2012] NSWSC 594 para 26. 
343  Alan Yazbek v Ghosn Yazbek [2012] NSWSC 594 paras 54. 
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document set out in section 21 of the Interpretation Act (NSW).344 The court agreed 

with the argument that the "Will.doc" met the requirement that writing can be 

reproduced by itself or with help, in that an electronic document could be reproduced.345 

The court also reached the conclusion that the electronic version on the computer and a 

printed version were both documents for the purposes of estate law.346 The court was 

further satisfied that the "Will.doc" set out the last wishes of the deceased and it was 

the deceased's intent that the "Will.doc" should be his last will.347 As a result it condoned 

an electronic document on a computer as a valid will. 

The case law in New South Wales is authority for the position that electronic wills are 

valid. The broad definitions of "writing" and "document" in the area of estate law 

enable the courts to consider an electronic document/will to meet the document and 

writing requirements. The courts use the condonation section of the legislature to 

condone an electronic will/document as a valid will. 

4.3.4 Conclusion 

Australia does not have legislation specifically dealing with electronic wills, but the 

broad definitions of "document" and "writing" enable the courts to consider electronic 

wills, and to condone them as valid wills under certain circumstances. The formalities 

for valid wills in Australia are similar to those in South Africa, including the provisions 

dealing with condonation. McEniery348 states that these cases show that the courts are 

taking the advancements of technology into consideration and making judgments that 

electronic documents are valid wills, even if the electronic document is an unsent text 

message, saved on the notes application, or a document on a computer. 
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4.4 Canada 

4.4.1 Introduction 

The ten provincial governments are responsible for succession laws in Canada.349 Most 

of the jurisdictions state that a valid will must be in writing, signed by the testator and 

two witnesses.350  Only one case in Canada has recognised electronic wills and to date 

no legislation regarding electronic wills have been adopted.351 For the purposes of this 

study the provinces of Saskatchewan and Quebec will be used as comparative 

examples.  

4.4.2  Formalities and condonation 

4.4.2.1 Saskatchewan 

Wills in Saskatchewan are regulated by the Wills Act (SS)352 and section 7 determines 

the formalities to which a valid will must adhere. Section 7 reads as follows: 

Unless provided otherwise in this Act, a will is not valid unless:  
(a) it is in writing and signed by the testator… 
(b) It is apparent on the face of the will that the testator intended to give 

effect by the signature to the writing signed as his or her will; 
(c) The signature is made or acknowledged by the testator in the 

presence of two or more witnesses who are in the presence of the 
testator at the same time; 

(d) At least two of the witnesses in the presence of the testator: 
(i) attest and sign the will; or 
(ii) acknowledged their signatures on the will. 

The formalities can be summarised as follows:  a will must be in writing, signed by the 

testator and by at least two witnesses.353 The requirements are similar to those required 

by South African law and the other jurisdictions discussed in this study. An important 

difference, however, is with regard to the meaning of writing.  Writing has been given a 

broad meaning in Canada and is defined in The Interpretation Act (SS)354 as follows: 

"Writing" or a similar term includes words represented or reproduced by any mode of 
representing or reproducing words in visible form; 

                                        
349  MeInychuk 2014 Saskatchewan Law Review 28. 
350  MeInychuk 2014 Saskatchewan Law Review 28. 
351  MeInychuk 2014 Saskatchewan Law Review 30. 
352  Wills Act 1996 (SS). 
353  Section 7 of Wills Act 1996 (SS). 
354  Section 27(1) of The Interpretation Act 1995 (SS). 
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This definition of "writing" includes any medium for creating words, thus including 

electronic media. This means that an electronic document could be a written document 

for the purposes of the Wills Act (SS).355 The broad definition of writing makes it 

possible that argument before a court can be made that an electronic will meets the 

writing requirement, but unfortunately no court cases regarding the possibility of an 

electronic will have been heard in the Saskatchewan region yet. 

4.4.2.2 Quebec 

In Quebec the Civil Code of Quebec356 sets out the formalities for valid wills and section 

712 of the Civil Code of Quebec357 determines the different forms of wills, namely 

notarial, holograph and in the presence of witnesses. These wills should also be in 

writing and signed, but a notarial will is signed by the notary, whereas the holograph 

will is handwritten by the testator.358 

The formalities of the wills are similar to those of the other jurisdictions already 

discussed. The Wills Act (SS) further makes provision for wills to be condoned, if there 

is non-compliance with the formal requirements.359  

Section 37 determines that the document could be condoned as a will: 

a.  if there is a document or writing that reflects the intentions of the deceased; 

b.  if it contains his last wishes; and 

c.  if it was the deceased’s intention that the document or writing should be his will.360   

These requirements are similar to the provisions in the other jurisdictions that allow 

courts to condone wills that do not meet the formal requirements. It has been 

established that the writing has been defined in a broad manner,361 and it is thus 

possible that an electronic will could meet section 37 requirements and thus could be 

condoned as a valid will. 

                                        
355  MeInychuk 2014 Saskatchewan Law Review 30. 
356  Section 704 of Civil Code of Quebec 1991. 
357  Civil Code of Quebec 1991. 
358  Civil Code of Quebec 1991. 
359  Section 37 of Wills Act 1996 (SS). 
360  Section 37 of Wills Act 1996 (SS). 
361  Section 27(1) of Interpretation Act 1995; see the discussion at chapter 4.4.2.1. 
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Section 714 of the Civil Code of Quebec362 regulates the condonation of wills and deals 

with the powers of the court to accept a will that does not meet the formal 

requirements. It reads as follows: 

A holograph will or a will made in the presence of witnesses that does not fully meet 
the requirements of that form is valid nevertheless if it meets the essential 
requirements thereof and if it unquestionably and unequivocally contains the last 
wishes of the deceased. 

This provision allows the court to accept a will even if it does not meet the formal 

requirements. It has to be established that it was indeed the intention of the deceased 

that the document should be his last will. It is interesting to note that this section does 

not require the document to meet certain requirements before it can be condoned. The 

important and only prerequisite is the intention and last wishes of the testator. 

MeInychuk is of the opinion that the Quebec courts do not require that the document 

must be in writing and therefore a court could follow a liberal approach and permit 

electronic wills.363 

In the matter of Rioux c Coulombe364 the Quebec Superior Court accepted a computer 

document as a valid will, by using section 714.365 In this case, the deceased left a letter 

next to her that indicated where her will and personal papers were located.366 In an 

envelope the deceased's brother found a computer disk and on the disk was writer 

"Here is my will/Jacqueline Rioux/February 1, 1996."367 The court was satisfied that all 

the requirements save for the signature requirement had been met.368 The court stated 

that the electronic will was linked to the time of death of the testator and the document 

was found only after her death.369 The court was thus satisfied that the electronic will 

had not been altered and that it indeed reflected the true intention of the deceased.370 

                                        
362  Civil Code of Quebec 1991. 
363  Rioux c Coulombe 1996 19 ETR (2d) 201; MeInychuk 2014 Saskatchewan Law Review 34. 
364  Rioux c Coulombe 1996 19 ETR (2d) 201. 
365  MeInychuk 2014 Saskatchewan Law Review 32-33. 
366  Rioux c Coulombe 1996 19 ETR (2d) 201. 
367  Rioux c Coulombe 1996 19 ETR (2d) 201; MeInychuk 2014 Saskatchewan Law Review 33. 
368  Rioux c Coulombe 1996 19 ETR (2d) 201 para 3; MeInychuk 2014 Saskatchewan Law Review 33. 
369  Rioux c Coulombe 1996 19 ETR (2d) 201 paras 25-27; MeInychuk 2014 Saskatchewan Law review 

33. 
370  Rioux c Coulombe 1996 19 ETR (2d) 201 paras 25-27; MeInychuk 2014 Saskatchewan Law review 

33. 
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The court also found that no fraud had taken place.371 The court stated that based on 

these circumstances the electronic document could be accepted as the will of the 

deceased.372 In this instance the court used its condonation power to accept a will that 

failed to meet the formal requirements. This was a liberal approach used by the court 

and to date the only court case dealing with an electronic will in Canada. The decision 

of this court and the daily use of technology have forced the different law reform 

commissions to consider electronic wills, and we will now deal with their 

recommendations. 

4.4.3 Law reform institutions of Canada 

The different law reform institutions of Canada have considered the validity of 

electronic wills and have raised concerns and reached certain proposed solutions to deal 

with electronic wills. 

The Alberta Law Reform Institute rejected any amendments of legislation to ensure the 

validity of electronic wills.373 Its biggest concern was to ensure a trustworthy process to 

create and authenticate the electronic wills.374 The Institute was of the opinion that the 

testator could not be sufficiently protected against fraud.375 The Institute was, however, 

of the opinion that based on the facts of a possible case the condonation provision in its 

legislation could be used to allow/permit electronic wills.376 Once again the importance 

of protecting the testator was emphasised. 

The Law Reform Commission of Saskatchewan was of the opinion that the legislature 

should wait before amending the legislation, and that specific requirements for a valid 

electronic will should be created.377 The Commission defined an electronic will narrower 

than the Nevada legislation and referred to "a last will and testament created on a 

computer, authenticated with a digital identifier and stored on electronic media."378 The 

                                        
371  Rioux c Coulombe 1996 19 ETR (2d) 201 paras 25-27; MeInychuk 2014 Saskatchewan Law review 

33. 
372  Rioux c Coulombe 1996 19 ETR (2d) 201 paras 25-27; MeInychuk 2014 Saskatchewan Law review 

33. 
373  MeInychuk 2014 Saskatchewan Law Review 31. 
374  MeInychuk 2014 Saskatchewan Law Review 31. 
375  MeInychuk 2014 Saskatchewan Law Review 31. 
376  MeInychuk 2014 Saskatchewan Law Review 31. 
377  MeInychuk 2014 Saskatchewan Law Review 32. 
378  MeInychuk 2014 Saskatchewan Law Review 32. 
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Commission was of the opinion that it is important to focus on the intention of the 

testator, as was the reasoning of the court in Rioux c Coulombe.379  

The Uniform Law Conference of Canada recognised that electronic wills could be 

validated by using the condonation provisions. 380 It did point out, however, that it 

believed that electronic wills would have minimal advantages, such as saving on the 

cost of printing.381 

4.4.4 Concluding remarks 

MeInychuk382 proposes three possible routes that could be followed in Canada to ensure 

the validity of electronic wills:  

a. Amending the substantial requirements for wills.  

b. Amending or adopting legislation to allow for valid electronic wills. or  

c. Accepting that the Wills Act (SS) already provides for electronic wills, given the 

definitions contained in the Interpretation Act (SS).  

The biggest concern in Canadian reform circles is whether or not it is really necessary 

to adopt legislation to deal with electronic wills, and whether it is a need that has to be 

addressed at this point.383  The reform institutions have agreed that depending on the 

circumstances, the condonation section could be used to accept an electronic will and 

that there is no need to make specific provision for electronic wills. 

4.5 Conclusion 

It is evident in this chapter that the selected states in the USA, Australia and Canada 

have dealt with the issue of electronic wills in different ways. None of these countries 

has rejected the idea and concept of electronic wills, although they also do not regulate 

their position. 

                                        
379  MeInychuk 2014 Saskatchewan Law Review 43. 
380  MeInychuk 2014 Saskatchewan Law Review 32. 
381  MeInychuk 2014 Saskatchewan Law Review 41. 
382  MeInychuk 2014 Saskatchewan Law Review 37. 
383  MeInychuk 2014 Saskatchewan Law Review 41. 
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Scalise384 reflects that courts have been inclined to accept wills, even if the formal 

requirements have not been met, if it could be established that no fraud took place. 

This is the purpose of section 2(3) of South Africa's Wills Act and the relevant 

condonation sections of the other jurisdictions.385 

Different routes have been adopted by the different states to deal with electronic wills. 

Nevada formally recognises electronic wills and has adopted legislation to set out the 

requirements for valid electronic wills. It is also important to note that legislators are 

also cautious as they want to ensure that the testator is protected, which is why the 

Florida legislation was rejected by the governor. 

Australian courts have used the condonation section in their legislation to accept 

electronic wills. This leads to litigation, and expert evidence needs to be called to prove 

the authenticity of the document. Australia has not yet proposed any formal legislation 

to deal with electronic wills and it seems that the country is relying on the harmless 

error rule to deal with electronic wills. 

Canada has investigated the possibility of enacting legislation and the courts in Quebec 

have used their condonation provision to accept electronic documents as valid wills. 

Academics are generally of the opinion that three different methods exist through which 

to deal with electronic wills, namely: 

a. using the condonation section of legislation; 

b. amending existing legislation; or 

c. adopting legislation that sets out the requirements for electronic wills.  

It seems that electronic wills are generally recognised (at least informally) and sufficient 

measures should be taken to adequately deal with them where none exist. 

In the light of the approaches discussed in this chapter, recommendations for South 

Africa will be made in the concluding chapter.  

                                        
384  Schoeman-Malan 2015 TSAR 131. 
385  See chapter 3 and chapter 4 for discussion. 
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Chapter 5 Conclusion  

5.1 Introduction 

Cornelius386 states that technology advances, but that the law does not keep up with 

the advancements. This leads to practitioners facing situations that the law is not 

equipped to deal with. Faber and Rabie387 point out that the law of succession is one of 

the areas where the law has not keep up with change, especially in the area of 

electronic wills. 

Improvements and advancements in technology do not automatically mean that the law 

will include these advancements and make provisions for these changes, as can be seen 

from the above discussion. The aim of this section was to establish whether the law of 

succession in South Africa has taken the developments in technology into consideration 

in the drafting of wills. 

The objective of this study was to determine what the legal status of electronic wills is 

in South Africa, as well as to compare with that in other jurisdictions. 

5.2 Research findings 

In chapter 2 the formalities of wills as set out in the South African Wills Act were 

discussed as well as the purpose of these requirements. It was established that the 

writing and signature requirements pose problems for the status of electronic wills.388 A 

narrow definition has been given to writing and signature; the words refer strictly to 

paper documents in the area of wills.389 As a result of the limitations of the definitions of 

writing and signature, electronic wills do not meet the requirements and are therefore 

not valid in South Africa. The ECT Act was considered with a view to establishing the 

purpose and application of this legislation, as it deals with any electronic transactions 

and communications. Unfortunately the ECT Act excludes wills from its operation. There 

are certain measures contained in the ECT Act that would assist in ensuring the 

                                        
386  Cornelius 2003 SALJ 208. 
387  Faber and Rabie 2005 TSAR 767. 
388  See chapter 2. 
389  See chapter 2. 
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authenticity, safety and security of electronic wills, but incorporating these would 

require the amendment of the Act.390 

It was appropriate to deal with section 2(3) of the Wills Act, the so-called rescue 

provision, to determine whether it can be used to condone an electronic will that does 

not comply with the formalities. Section 2(3) provides the requirements that need to be 

fulfilled before a court can condone a document that does not comply with the 

testamentary formalities for a valid will. Two court cases, those of Van der Merwe v The 

Master and Macdonald v The Master, were considered. They are the only two court 

cases heard to date in South Africa where the court considered the electronic nature of 

the documents and the circumstances in which the documents were created.391 

Although the court in both instances condoned the paper printout, some valuable 

insight was gained by studying the courts' reasoning with regard to electronic 

wills/documents.392 In both cases the court wanted to ensure that the document reflects 

the last wishes of the deceased; that there had been no altering of the document; and 

that no fraud was involved.393 The circumstances that the court considered are linked 

with the purpose of the requirements of a valid will, as the main purposes are to ensure 

that the will reflects the last wishes of the deceased and that no fraud has taken 

place.394 It seems that the protection of the testator is important, and the cause of 

concern is not that electronic mediums are used, but the protection of the testator 

against fraud. 

It was thus established that electronic wills in South Africa are not valid and that section 

2(3) could not come to their rescue. The discussion then dealt with the manner in 

which other jurisdictions consider electronic wills, and the focus was on certain states in 

the USA, Australia and Canada. 

The USA is to date the only country that has legislation that specifically permits 

electronic wills and sets out requirements for a valid electronic will.395 There are 

criticisms against the legislation, but academics are of the opinion that other 

                                        
390  See chapter 2. 
391  See chapter 3. 
392  See chapter 3. 
393  See chapter 3. 
394  See chapter 2 and chapter 3. 
395  See chapter 4. 
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jurisdictions should follow the route of incorporating legislation.396 The court cases 

heard in the countries of USA, Australia and Canada have similarities, as have the two 

SA court cases. The courts used their condonation sections to condone an electronic 

document as a valid will. The electronic document did not meet the formal 

requirements for a valid will and the court made use of the condonation section of the 

legislation to condone and accept the electronic document, ranging from a word 

document, an email, a note on an I-phone and a note on a Samsung tablet.397 In all of 

these cases the court considered the circumstances, the electronic document reflected 

the intention of the deceased, the deceased had wanted the electronic document to be 

his last will, and no fraud or alteration had taken place.398 Once again the court wanted 

to protect the deceased and ensure that his/her last wishes were complied with. 

From the above discussion it can be established that although different methods were 

used, the jurisdictions realised that electronic wills should be considered and 

appropriate plans made for them. Certain academics are also of the opinion that 

legislation should not be made, as technology changes so quickly that applications used 

today might not be functional in the future.399 

To summarise the position of electronic wills in the different jurisdictions and the 

lessons learned from each jurisdiction: 

a. South Africa: Electronic wills are not valid in South Africa. They fail to meet the 

requirements as set out in section 2(1)(a) of the Wills Act. The condonation section 

contained in section 2(3) provided some assistance, although the courts condoned 

the printed documents and not the electronic documents. 

b. USA – Nevada: Nevada has adopted formal legislation, the Nevada Revised 

Statute,400 to ensure that electronic wills are valid. 

c. USA – Florida: After the Florida Electronic Wills Bill401 was promulgated the governor 

rejected the legislation as the legislation failed to strike a balance between validity 

of electronic wills and protecting the interest of the testator. 
                                        
396  See chapter 4. 
397  See chapter 4. 
398  See chapter 4. 
399  See chapter 4. 
400  Nevada Revised Statute 133.085; see the discussion at chapter 4.2.4. 
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d. USA – Ohio: the case In re Estate Javier Castro402 illustrated the value of having 

broad definitions of “writing” and “signature”, which enabled the court to use the 

condonation section of the legislation to condone the electronic document. 

Electronic wills are thus valid. 

e. Australia – Queensland: The courts used the broad definition of “document” to 

condone electronic wills.403  

f. Australia – New South Wales: The broad definitions of “document” and “writing” 

assisted the courts in condoning electronic wills.404 

g. Canada: No formal legislation.  Depending on the circumstances, the relevant 

condonation sections could be used to accept and condone electronic wills.405 

Based on the findings, there are three possible ways in which the said jurisdictions 

could ensure the validity of electronic wills:  

a. By promulgating legislation that sets out the requirements for valid wills;  

b. by using the condonation section of the relevant wills legislation;  

c. by amending the current legislation by broadening or including definitions for 

"writing"; "signature" and "document" to ensure that electronic wills are valid. 

5.3 Recommendations 

5.3.1 Section 2(3) of the Wills Act 

It is evident from the discussion and the comparison of the various jurisdictions that the 

courts in the USA, Australia and Canada have relied on their condonation (harmless 

error) provisions to deal with electronic wills.406 Each case had unique circumstances 

that persuaded the court to accept the electronic document as a valid will. The courts 

considered the surrounding circumstances, and expert evidence had to be led to prove 

                                                                                                                               
401  Florida Electronic Wills Bill, FT Legis (2017); see the discussion at chapter 4.2.3. 
402  In re Estate of Javier Castro NO2013ES00140; see the discussion at chapter 4.2.5. 
403  See the discussion at chapter 4.3.2. 
404  See the discussion at chapter 4.3.3. 
405  See the discussion at chapter 4.4. 
406  See chapter 4. 
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that the electronic documents had not been altered.407 This route leads to litigation, 

increased costs, and the need for expert evidence to be led. Its adoption would only 

cause legal uncertainty, as it would be unsure under which circumstances the court 

would condone an electronic document. In South Africa the electronic document would 

have to be printed, as our courts have not yet condoned an electronic document, unlike 

the courts in the other jurisdictions.  Relying on section 2(3) is not viable in South 

Africa, and therefore this option is not available, which again is unlike the situation in 

the other jurisdictions. 

5.3.2 No amendment or new legislation 

This approach would result in electronic wills remaining invalid in South Africa. The 

basis for this approach would be that technology is ever changing and the medium used 

to create the electronic will today might not exist or be accessible when that person 

dies.408  Every day new applications are being created and smartphones and such 

technology are being improved. It is contended that executing an electronic will is not 

automatically more convenient than writing one by hand, and a testator does not 

necessarily save costs by taking the electronic option.409 It might be that the only cost 

that the testator saves is the cost of printing the will. The process of drafting and 

executing an electronic will remains the same as for a normal paper will, and in some 

instances seems to be more cumbersome.  I do not agree with this proposal, as it 

seems to ignore modern technology and would have the outcome of maintaining the 

status quo. 

5.3.3 Adopting new legislation 

South Africa could proceed like the state of Nevada and adopt legislation to deal 

exclusively with electronic wills. The legislation would need to be properly drafted and it 

would also require an amendment of the ECT Act to make it applicable to wills. It is 

important that the legislation should put sufficient measures in place to achieve the 

same purpose as the requirements for valid wills.410 If the requirements do not protect 

the testator and prevent fraud, this will lead to a situation similar to that in Florida, 

                                        
407  See chapter 4. 
408  Horton 2017 Boston College Law Review 568,576; see the discussion at chapter 4.2.6. 
409  Horton 2017 Boston College Law Review 568,576; see the discussion at chapter 4.2.6. 
410  See chapter 2 and 4. 
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where the legislation was rejected on the grounds that it did not provide sufficient 

protection.411 It would be better if one act contains the requirements for valid wills. It is 

not necessary nor convenient that electronic wills and hard copy wills should be 

regulated by different acts. All the necessary requirements could be set out in one piece 

of legislation. 

5.3.4 Amending of legislation 

Snail and Hall412 are of the opinion that the legislature should amend the ECT Act and 

the Wills Act to ensure that electronic wills are included and consequently valid. The 

provisions in the ECT Act would be able to assist in ensuring that the true and genuine 

will of the testator is met.413 They further state that the law should adapt to the 

electronic revolution and that succession law should not fall behind the modern world.414  

The two main problems pertaining to electronic wills were the writing and signature 

requirements. It is thus relevant to establish whether the ECT Act has any useful 

remedies that could assist, if the legislation were to be amended. 

Section 12 of the ECT Act states that when any law requires a document to be in 

writing, the requirement will be met if: "the document or information is in the form of a 

data message; accessible in a manner usable for subsequent reference."415  Snail and 

Hall416 are of the opinion that an electronic document is not without any legal effect, 

because information is contained in a data message. Thus if the legislation included 

wills, an electronic will could meet the writing requirement if it is contained in a data 

message. 

It seems that this proposal is the most convenient route to take, as the electronic 

legislation already exists and by broadening the purpose of the legislation to include 

wills, electronic wills could be validated. Achieving this end would also entail an 

amendment to the Wills Act to include appropriate definitions of "writing", "signature" 

and "document". 

                                        
411  See chapter 4. 
412  Snail and Hall 2010 Digital Evidence and Electronic Signature Law Review 70. 
413  Snail and Hall 2010 Digital Evidence and Electronic Signature Law Review 70. 
414  Snail and Hall 2010 Digital Evidence and Electronic Signature Law Review 70. 
415  ECT Act 25 of 2002 section 12(a) and (b). 
416  Snail and Hall 2010 Digital Evidence and Electronic Signature Law Review 67. 
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The amendment, and/or the inclusion of a new section would need to be properly 

drafted. It is important that the legislation should put sufficient measures in place to 

achieve the same purpose as the requirements for valid wills.417 If the requirements do 

not protect the testator and prevent fraud, this will lead to a situation similar to that in 

Florida, where the legislation was rejected on the grounds that it did not provide 

sufficient protection.418 

My proposal would be the amending of the current legislation to allow for electronic 

wills.419 This would entail the amendment of the ECT Act to allow for electronic wills as 

set out above as well as the amendment of the Wills Act to set out requirements for 

electronic wills.420 The amended legislation would include a new section expressly 

dealing with the requirements for electronic wills. The definitions in the current Wills Act 

would include specific definitions pertaining to "writing", "signature" and "document". 

The current section 2(1) of the Wills Act would remain in operation to deal with paper-

based wills. The definitions of "writing", "signature" and "document" would be similar to 

the definitions of those terms in Australian legislation and the legislation of Ohio.421 The 

definition of “document” in the Act Interpretation Act422 refers to any type of document 

on any type of material, and would thus include an electronic document on a computer. 

The same broad definition of document is also contained in the Interpretation Act 

(NSW).423 The definition of writing would be similar to the definition of writing contained 

in section 21 of the Interpretation Act (NSW),424 and would include any method of 

reproducing words in a format that is visible. The definition of "signature" in the state 

of Ohio was sufficiently broad to make it possible to accept the electronic image of the 

deceased’s signature as a valid signature.425 The definition of "signature" as contained in 

Nevada Revised Statute426 is a graphic picture of a signature that was created by any 

electronic means. These definitions of "signature" are similar to the definition of an 

                                        
417  See chapter 2 and 4. 
418  See chapter 4. 
419   See chapter 5.3.1. 
420   See chapter 5.3.1. 
421  Section 36 of the Act Interpretation Act 1954 (Qld); Section 21 of the Interpretation Act 15 of 1987; 

Article 2913.01(f) of the Ohio Revised Code; see the discussion at chapters 4.3 and 4.2.5. 
422  Section 36 of the Act Interpretation Act 1954 (Qld); see the discussion at chapter 4.3.2.2. 
423  Section 21 of the Interpretation Act 15 of 1987 (NSW); see the discussion at chapter 4.3.3. 
424  Section 21 of the Interpretation Act 15 of 1987 (NSW); see the discussion at chapter 4.3.3. 
425  In re Estate of Javier Castro NO 2013ES00140; see the discussion at chapter 4.2.5.2. 
426  Nevada Revised Statute 133.085; see the discussion at chapter 4.2.2. 
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advanced electronic signature as set out in South Africa's ECT Act427. The breadth of this 

definition of "signature" would enable a testator to sign his electronic will electronically. 

Using the advanced electronic signature as set out in the ECT Act428 would assist in 

protecting the testator and ensuring that the signature is that of the testator.    

The formalities contained in the legislation need to protect the testator against fraud 

and ensure that the true and genuine intention of the testator is met. It would be 

necessary to make use of the legislation of Nevada and take cognisance of the 

criticisms levied against it, when drafting legislation for South Africa.429 The formalities 

would include that an electronic will is created in an electronic record, that the testator 

needs to sign the electronic will by using AeS and the date should be visible on the 

document. Furthermore it should be easy to determine the last time the electronic will 

was accessed and altered to ensure that fraud cannot take place. A further requirement 

would be that only one original electronic will exist. The purpose clause of the amended 

legislation should clearly establish the goals that the legislature intends to achieve. The 

definitions discussed above should be set out in plain and understandable language.  It 

is important that the different electronic media should be defined, but provision for 

future technological developments should also be made. Grant430 states that an 

electronic record could be defined as follows: 

The term ‘electronic record’: means a will that is created, generated, sent, 
communicated, received, or stored in an electronic or other medium that is retrievable 
in perceivable form. An electronic record shall include, but is not limited to, data, text, 
images, sounds, codes, databases, computer programs, computer hardware, computer 
software, computer diskettes, photostats, photographs, slides, motion pictures, 
videotapes, audio tapes, records and disks, CD-Rom disks, DVD disks, electronic mail, 
voicemail, and any tangible material of any nature whatsoever that is designated to 
preserve the writing, voice, and image of a person. 

This proposed definition for an electronic record seems to include and refer to any 

possible electronic media and even future electronic media that still need to be 

developed. The only requirement is that the electronic copy of the will should be able to 

retain the "writing, voice or image".431 This would achieve the same purpose as the 

                                        
427  Section 1 and section 36 of the ECT Act 25 of 2002; see the discussion at chapter 2.4.1. 
428  Section 1 and section 36 of the ECT Act 25 of 2002; see the discussion at chapter 2.4.1. 
429  See the discussion at chapter 4.2.4. 
430  Grant 2008 University of Michigan Journal of Law Reform 128; see the discussion at chapter 4.2.4. 
431  Grant 2008 University of Michigan Journal of Law Reform 128; see the discussion at chapter 4.2.4. 
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more usual requirement of writing.432 It is also important that the amended legislation 

should be applied and interpreted in a flexible manner to allow for different media in 

which electronic wills could be expressed.  

It is contented that properly drafted legislation that allows for electronic wills is the way 

forward. The final drafting and wording of the amended legislation will determine the 

success of the legislation. 

5.4 Conclusion 

The research question posed in this study was: What is the legal status of electronic 

wills in South Africa in comparison with those in the USA, Canada and Australia? This 

study has found that academics, courts and legislators have used different methods to 

attempt to deal with electronic wills in the various jurisdictions selected for study. It 

was established that technology continues to develop and make people's lives more 

convenient. It was also stated that the purpose of the requirements, to ensure that the 

electronic document reflects the last wishes of the deceased and that no fraud has been 

committed, was important to consider in this context.  The case law where the courts 

had to consider the validity of such electronic documents focussed on the surrounding 

circumstances, such as that the document had not been altered and that it was the 

wish of the deceased that the document should be accepted as expressing his last 

will.433 The circumstances that the courts looked at were similar to those applied in 

considering paper-based wills. 

If the same results can be achieved by using a medium other than paper, surely it is 

worth attempting to frame legislation that would validate electronic wills? This is one 

area of law which is seriously lagging behind modern developments and which needs 

serious attention. 

 
 
 

 

 

                                        
432  See chapter 2.3. 
433  See chapter 4. 
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