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ABSTRACT 

Title: The state's duty to realise the right to education in a 

culturally diverse classroom 

In terms of section 29(1) of the Constitution of the Republic of South Africa, 

1996 (hereinafter referred to as the Constitution), ''everyone has the right to 

basic education''. 

This dissertation investigates whether the state fulfils its obligation to protect 

the child's constitutional right to basic education without infringing on the 

child's right to religion and culture. The study further investigates whether the 

cultural and religious diversity of schoolchildren gives rise to a disregard of 

their religious and cultural needs. While investigating the aforesaid, it became 

clear that the best interest principle as well as the child's right to equality, 

which is provided for in section 9 of the Constitution, play important roles when 

the child's right to education is being realised. This is discussed in the 

dissertation. To evaluate discrimination against children in a culturally diverse 

classroom, it is mandatory to look at what the right to basic education entails 

and what obligations this right places on the state – more specifically on the 

Department of Basic Education - when it comes to promoting the right to basic 

education, while protecting children's other constitutional rights. 

South Africa has ratified a number of international instruments and some of 

these international instruments are looked at to determine what the scope of 

the right basic to education. Specific reference is made to the Convention on 

the Rights of the Child, the International Covenant on Economic, Social and 

Cultural Rights, and the African Charter on the Rights and Welfare of the Child. 

Case law where the right to education was adjudicated is discussed, as are the 

obligation of the state and the limiting of the right to basic education. 

Key terms: The right to basic education, child's right to religious belief and 

cultural practice of choice, the state's duty and obligation, equality, best 

interest of the child, Constitution, international instruments. 
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1 Introduction 

Education is the most powerful weapon we can use to change the world. – 
Nelson Mandela, 20031 

For the longest time, education has been seen as the process used by society 

to transfer knowledge from one age group to another.2 Today this same 

process is seen as a human right and is acknowledge across the world.3 The 

Constitution of the Republic of South Africa, 1996 (hereafter the Constitution)4 

states that "everyone has the right to education".5 According to Chürr, 

education is seen as one of the key constitutional rights, due to the fact that 

it promotes economic and social well-being.6 

Everyone has the right to freedom of conscience, religion, thought, belief and 

opinion,7 and the right to participate in the cultural life of his or her choice.8 

However, in the culturally diverse South African environment the right to 

education and the child's right to participate in the cultural life of their choice 

may be in conflict with each other. The conflict referred to can mean that the 

child's right to participate in the cultural life of his or her choice might be 

sacrificed to the right to education. The education system and Code of 

Conducts of schools might not be acceptable and adaptable to the different 

cultural practices of learners, and this could result in infringing the child's right 

to the cultural life of choice. According to Chürr, despite the changes that have 

been made, the school system in South Africa still does not yet function 

satisfactorily. She bases this view on the fact that the school system still 

excludes some learners because they have different interests, which might 

                                       
1 Veriava "Realising the right to basic education in South Africa" 81. 
2 Chürr 2015 PELJ 2405. 
3 Chürr 2015 PELJ 2405. 
4 Constitution of the Republic of South Africa, 1996 (hereinafter referred to as the 

Constitution). 
5 Section 29(1) of the Constitution. 
6 Chürr 2015 PELJ 2405. 
7 Section 15(1) of the Constitution. 
8 Section 30 of the Constitution. 
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include particular religious and cultural practices.9 This might lead to the child's 

right to equality being breached. 

While investigating the state's duty to protect the child's constitutional right to 

basic education this study will explore how this right should be valued when it 

comes in conflict with other constitutional rights such as the rights to the 

religious beliefs and cultural practices of choice. In determining how the right 

to education and the right to a cultural life of choice should be balanced in a 

culturally diverse classroom, it is mandatory to analyse what is intended by 

the term basic education as well as to determine what the purpose of basic 

education is. 

This study investigates the relation between basic education and the right to 

equality as provided in the Constitution.10 Based on the wording in section 9 

of the Constitution, education must be made available to all equally. The state 

is obliged by the Universal Declaration of Human Rights11 to respect all ethnic 

and minority groups, languages and religious rights when realising the right to 

education.12 However, in a diverse classroom, realising the right to education 

might lead to the infringement of the child's right to his or her own culture and 

religious beliefs, and where this happens the child's right to equality is being 

infringed. 

An investigation into whether the right to basic education can be limited in 

terms of section 36 of the Constitution is important to this study, which 

investigates whether the state fulfils its duty to protect the child's constitutional 

right to basic education without infringing on the child's right to religion and 

culture and consequently breaching the child's right to equality. While 

investigating the state's duty to protect the child's constitutional right to basic 

education, an investigation will also be conducted to investigate how the child's 

right to basic education can be balanced with the child's right to religion and 

                                       
9 Chürr 2015 PELJ 2438. 
10 Constitution of the Republic of South Africa, 1996. 
11 Universal Declaration of Human Rights (1948) (herein after referred to as the UDHR). 
12 Article 25 of the Universal Declaration of Human Rights (1948). 
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cultural life of choice. This study will further investigate whether the cultural 

and religious diversity of schoolchildren give rise to a disregard of their 

religious and cultural needs when the child's right to education is realised by 

the state. 

The Constitution is the superior law in South Africa. The Bill of Rights is 

contained in Chapter 2 of the Constitution.13 The Bill of Rights is the foundation 

of democracy in South Africa.14 It preserves the rights of the people in South 

Africa and asserts the democratic values of human dignity, equality and 

freedom.15 Section 7(2) of the Constitution obliges the state to respect, 

protect, promote and fulfil the rights in the Bill of Rights.16 Socio-economic 

rights are protected in the Constitution as rights that are capable of being 

determined by a court of law, and this create obligations and entitlements with 

regard to these rights. 

Most socio-economic rights are subject to progressive realisation by 

reasonable measures within available resources.17 This means that people are 

not entitled to these socio-economic rights but that the state has to take 

reasonable measures in order to realise these rights within the available 

resources.18 In the case of Governing Body of the Juma Musjid Primary School 

v Essay,19 the court found that "unlike other socio economic rights which have 

textual qualifiers, the right to basic education is immediately realisable".20 The 

conclusion can be drawn from this that the right to education is different from 

other rights and anything less than providing the right will constitute a 

limitation.21 

                                       
13 Chapter 2 of the Constitution; ss 7 to 39 of the Constitution. 
14 Section 7(1) of the Constitution. 
15 Section 7(1) of the Constitution.  
16 Section 7(2) of the Constitution.  
17 Sections 26, 27 and 29(1)(b) of the Constitution. 
18 McConnachie and McConnachie 2012 SALJ 563. 
19 2011 8 BCLR 761 (CC) (hereinafter referred to as the Juma Musjid case). 
20 Juma Musjid case para 37. 
21 McConnachie and McConnachie 2012 SALJ 564. 
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The Constitution was enacted more than two decades ago, however, despite 

the constitutional guarantee of socio-economic rights and the positive 

constitutional obligation on the state to fulfil the rights granted in the Bill of 

Rights, millions of South Africans still live in appalling poverty. This is the result 

of the state's failure to comply with its constitutional duties to ensure that 

these rights are protected and realised in their totality. The dawn of democracy 

during 1994 in South Africa led to the Government having to address the 

inequalities and imbalances caused by the Apartheid regime. The imbalances 

in education had to be addressed.22 Even though the state has partially fulfilled 

its obligation of providing basic education for example by building schools and 

providing free basic education to poor schools,23 there are still many children 

whose rights to religious beliefs and culture are being infringed upon on in 

schools.24 

To evaluate discrimination against children, it is necessary to investigate what 

the right to basic education, as provided for in the Constitution, entails. The 

right must also be interpreted to determine what the extent of the right is, 

what the right entails and what it includes. An evaluation and investigation will 

give an indication of what obligations the right places on the state when it 

comes to promoting the right to education, while protecting a child's right to 

the religious and cultural life of choice. 

The right to basic education as provided for in the Constitution cannot be read 

in isolation from the equality clause, section 9 of the Constitution, which 

provides that "everyone is equal before the law" and that "everyone has the 

right to equal protection and benefit of the law".25 The conclusion drawn from 

section 9 is that no child should be discriminated against and that each child 

                                       
22  Nkosi The implications of being declared a no fee school 13. 
23  GN No.869 GG 29179 2006/08/31. 
24 Organisasie vir Godsdienste-Onderrig en Demokrasie v Laerskool Randhart 2017 6 SA 

129 (GJ) (hereinafter referred to as Organisasie vir Godsdienste-Onderrig en Demo-
krasie). 

25 Section 9(1) of the Constitution. 
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should be given the opportunity to enjoy the same rights without being 

discriminated against on the basis of their religious beliefs or cultural practices. 

The view and position that South African courts take when dealing with cases 

where the right to basic education is under investigation are also discussed in 

this thesis. South African courts must in terms of section 39(1)(b) and section 

233 of the Constitution consider international law when interpreting the Bill of 

Rights. Specific reference is made in this dissertation to Convention on the 

Rights of the Child 1989, the African Charter on the Rights and Welfare of the 

Child 1990, and the International Covenant on Economic, Social and Cultural 

Rights 1966 when referring to international instruments. These instruments 

and especially the International Covenant on Economic, Social and Cultural 

Rights, 1966 refer to states' obligations in terms of the right to basic education. 

Article 13 of the International Covenant on Economic, Social and Cultural 

Rights, 1966 states that: 

Education shall be directed to the full development of the human personality 

and the sense of its dignity, and hall strengthen the respect for human rights 
and fundamental freedoms.26 

The Department of Basic Education is responsible for providing basic education 

on behalf of the state, and careful consideration must be given to what the 

state's role is when the right to basic education is realised. The question that 

should be asked is to what extent the state is currently succeeding in 

protecting and realising the child's constitutional right to basic education 

without violating freedom of religion and culture in the light of the culturally 

diverse environment in South Africa. This study critically investigates the 

realisation of the right to basic education by the state in the light of the cultural 

and religious diversity of the South African environment. 

In answering the research question, the content of the right to basic education 

as well as the right to equality will be looked at first. Thereafter the international 

instruments which is pertinent to this problem will be discussed. The thesis will 

                                       
26 Article 13 of the International Covenant on Economic, Social and Cultural Rights, 1966. 
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then look at the best interest of the child. In chapter five the Religious and 

cultural diversity in public schools and the approach adopted by South African 

courts will be investigated. Chapter six will measure the states duty to realise 

the right to  

basic education and lastly a conclusion will be drawn.  

2 The content of the right to basic education and the right to 

equality 

According to Krüger and McConnachie the Constitution is of profound 

importance in the school environment in South Africa. They note that every 

child in South Africa must attend school for at least nine years and that most 

children attend public schools. They are of the opinion that the school 

environment provides possibilities for the rights enshrined in the Constitution 

to be realised, and at the same time it also presents risks to the realisation of 

those rights.27 

Krüger and McConnachie also state that the ideal is that schools should enable 

an environment that promotes and fulfils the constitutional rights of learners. 

They are of the opinion that through education learners are offered the 

opportunity to address the unequal distribution of competencies and skills as 

well as to break the cycle of poverty.28 Pre 1994 the schooling system in South 

Africa was of such that the education was designed to perpetrate hate amongst 

people from different races. Simbo state that the educational system at the 

time of Apartheid was one that was unequal and that the system divided 

people from different races. The system was designed as such that the 

education for Black South African was inferior to the education system for 

white learners and the funding in Black schools were not sufficient, This 

resulting in Black schools not having well trained teachers, sufficient class 

space and the funding in Black schools was also limited. 29 Simbo state that the 

                                       
27 Krüger and McConnachie "The impact of the Constitution on learners' rights" 534; Section 

3 of the South African School’s Act 84 of 1996. 
28 Krüger and McConnachie "The impact of the Constitution on learners' rights" 535. 
29  Simbo 2012 Vol 16 Law, Democracy and Development 168. 
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end of Apartheid and the dawn of Democracy brought about a new era for the 

education system in South Africa.30 Post 1994 the school system in South Africa 

has undergone radical change,31 but there are still some shortfalls.32Some of 

the changes was that the democratic government made available more funds 

for Education.33 The Preamble of the South African Schools Act34 (hereafter 

referred to as the Schools Act) state that: 

This country requires a new national system for schools which will redress 
past injustices in educational provision, provide an education of progressively 

high quality for all learners and in so doing lay a strong foundation for the 
development of all our people's talents and capabilities. 

 

Some of the shortfalls include a lack of infrastructure, books and ablution 

facilities. These shortfalls are mostly experienced in the previously 

disadvantaged schools due to the fact that during the Apartheid era there was 

a lack of funding by the Government in Black South African Schools compared 

to the funding made available to White learners. 35 The inadequate funding of 

the past thus still reflect today in the previously disadvantages schools. 

Moseneke DCJ in the case of the Head of Department, Mpumalanga 

Department of Education v Hoërskool Ermelo36 stated the following when 

describing the lasting effects of the South African history in education: 

White public schools were hugely better resourced than black schools. They 
were lavishly treated by the apartheid government. It is also true that they 
were shored up by relatively affluent white communities. Whereas on the 

other hand, formerly black public schools have been and by large remain 
scantily resourced.37   

                                       
30  Simbo 2012 Vol 16 Law, Democracy and Development 170. 
31  The divided education system that existed during Apartheid was consolidated into one by 

the new Democratic Government and was called the National Department of Education. 
The National Department of Education is divided into the Department for Basic Education 
and the Department of Higher Education. 

32 Krüger and McConnachie "The impact of the Constitution on learners' rights" 535. 
33  Simbo 2012 Vol 16 Law, Democracy and Development 171. 
34 Schools Act. 
35  Simbo 2012 Vol 16 Law, Democracy and Development 168. 
36 2010 2 SA 415 (CC) (hereinafter referred to as the Ermelo case). 
37  2010 2 SA 415 (CC) para 46. 
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The right to basic education is provided in the Constitution. Section 29 of the 

Constitution states that "everyone has a right to basic education".38 In terms 

of section 39(1) of the Constitution any court, forum or tribunal must, when 

dealing with rights enshrined in the Bill of Rights, promote those values that 

underlie a democratic society based on freedom, human dignity and equality.39 

The content of the right to basic education is discussed in this chapter, as well 

as the right not to be discriminated against. 

2.1 The right to basic education 

Education is a key for the development of every human being.40 Skelton is of 

the opinion that "it is axiomatic that children who cannot access basic 

education do not reach their full potential".41 The South African Parliament as 

well as the Provincial Legislatures are responsible for introducing laws that 

govern education.42 There is a broad legal framework for the provision of 

education on the national level.43 The Schools Act, the National Education 

Policy Act44 (hereafter referred to as the NEPA) as well as the Employment of 

Educators Act45 create the legal framework for education on national level. In 

terms of the NEPA the Minister of Basic Education must develop regulations, 

norms and policies as well as standards to govern the school system in such a 

way as to promote and advance the rights as contained in the Constitution.46 

In the context of this study a clear understanding of the right to basic 

education is necessary. The term basic education is not defined in either the 

Constitution or the Interim Constitution.47 The Schools Act does not provide a 

definition for basic education and only provides a definition as to what 

                                       
38 Section 29(1) of the Constitution. 
39 Section 39(1) of the Constitution. 
40 Kamga "The right to a basic education" 517. 
41 Open Society Foundations "Strategic Litigation Impacts" 22.  
42 Krüger and McConnachie "The impact of the Constitution on learners' rights" 536. 
43 Krüger and McConnachie "The impact of the Constitution on learners' rights" 536. 
44 NEPA. 
45 Employment of Educators Act 76 of 1998. 
46 Section 4 of the NEPA. 
47 200 of 1993; Seleoane 2003 Law, Democracy and Development 143. 
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compulsory school attendance is.48 The term basic education is derived from 

the term primary education.49 Primary education means ensuring that all 

children's basic learning needs are satisfied.50  

In satisfying the basic need to learn, the culture of the community must be 

taken into account.51 The difference between primary and basic education is 

that primary education is defined as a compulsory period of education and the 

term basic education refer to education with a substantive content.52 Basic 

education can then be seen as education through which the individual's basic 

learning needs are satisfied.53 Section 29 of the Constitution states the 

following:54 

(1) Everyone has the right –  

(a) to a basic education, including adult basic education; and  

(b) to further education, which the state, through reasonable measures, 
must make progressively available and accessible. 

Malherbe is of the opinion that the right to education is of the utmost 

importance as this right is the key which unlocks the other rights as contained 

in the Bill of Rights.55 Berger questions the content of section 29 with specific 

reference to section 29(1)(a) and asks "[w]hether section 29(1)(a) merely 

promises a place to go to school or does it provide for an 'adequate' 

education?" According to Veriava and Coomans, section 29 of the Constitution 

contains a cluster of rights. They are of the opinion that section 29 can be 

seen as a ''hybrid right'' due to the fact that section 29(1) captures the socio-

economic essence of the right, while sections 29(2) and (3) refer to civil and 

political rights.56 Woolman and Fleisch are of the opinion that the term basic 

                                       
48 Section 3 of the Schools Act. 
49 World Declaration on Education for All Article 5. 
50 World Declaration on Education for All Article 5. 
51 World Declaration on Education for All Article 5. 
52 McConnachie and McConnachie 2012 SALJ 567. 
53 McConnachie and McConnachie 2012 SALJ 567. 
54 Section 29(1) of the Constitution. 
55 Malherbe "Education rights" 399. 
56 Veriava and Coomans "The right to education" 60. 
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education can have two interpretations, one having to do with the standard of 

education and the other with the duration of education.57 

According to Seleoane the right to basic education is a stronger right than the 

other socio-economic rights in three respects. He states that the right is 

immediate, it is not dependent on available resources, and it is direct.58 This 

means that the provision of education is not conditional on the availability of 

resources. 

Seleoane further states that the availability of resources might be a factor 

when limiting a right in the Bill of Rights only in terms of section 36 of the 

Constitution. He is further of the opinion that the meaning of any right should 

first be established before the right can be limited to avoid confusion with 

regards to what is being limited. According to him, any suggestion of there 

being a link between a limitation of the right to basic education and the 

availability of resources is questionable. He draws the conclusion that if the 

Constitution wanted to subject the right to the availability of resources it would 

have been stated in section 29(1)(a) of the Constitution. He further states that 

limiting the right as a result of the unavailability resources would defeat the 

objectives of 29(1)(a) of the Constitution. The right to basic education is direct 

in its nature, as this right offers the beneficiary not only access to education 

but also access to relevant education.59 Seleoane states that the right to basic 

education places a positive duty on the state to realise the right.60 This means 

that the state must make available study materials, infrastructure and teachers 

in order for the right to be realised. When realising the right to education, the 

state enables children to learn how to provide for themselves when they are 

grown up, thus enabling them to lift themselves from poverty. 

                                       
57 Woolman and Fleisch The Constitution and the classroom 127. 
58 Seleoane 2003 Law, Democracy and Development 140. 
59 Seleoane 2003 Law, Democracy and Development 140-141. 
60 Seleoane 2003 Law, Democracy and Development 142. 



11 

 

Nkabinde J in the Juma Musjid case quoted from general comment 13 of the 

Committee on Economic, Social and Cultural Rights61 to the effect that: 

Education is both a human right in itself and an indiscernible means of 
realising other human rights. As an empowerment right, education is the 

primary vehicle by which other economically and socially marginalised adults 
and children can lift themselves out of poverty and obtain the means to 
participate fully in their communities. Education has a vital role in 

empowering women, safeguarding children from exploitation and hazardous 
labour and sexual exploitation, promoting human rights and democracy, 
protecting the environment, and controlling population growth. Increasingly, 

education is recognised as one of the best financial investments States can 
make. But the importance of education is not just practical: a well-educated, 
enlightened and active mind, able to wander freely and widely, is one of the 

joys and rewards of human existence.62 

The South African courts first dealt with the content of the right to basic 

education in the Juma Musjid case. In this case, when dealing with the right 

to basic education the court preferred the substantive interpretation of the 

term and stated that effecting basic education does not only mean granting a 

child a place in a school for a certain time period.63 The court found that the 

right to basic education is an unqualified right which is distinct from other 

textually qualified socio-economic rights as provided in the Constitution.64 

Nkabinde J held that: 

Unlike some of the other socio-economic rights, this right is immediately 
realisable. There is no internal limitation requiring that the right be 

progressively realised within available resources subject to reasonable 
legislative measures. The right to a basic education in section 29(1)(a) may 
be limited only in terms of a law of general application which is reasonable 

and justifiable in an open and democratic society based on human dignity, 
equality and freedom. This right is therefore distinct from the right to further 
education provided for in section 29(1)(b). The state is, in terms of that right, 

obliged, through reasonable measures, to make further education 
progressively available and accessible.65 

                                       
61 Hereinafter referred to as the CESCR. 
62 Juma Musjid case para 41. 
63 McConnachie and McConnachie 2012 SALJ 556. 
64 Juma Musjid case para 37. 
65 Juma Musjid case para 37. 
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The findings in the Juma Masjid case set the right to basic education apart 

from other socio-economic rights such as the right to access to housing66 or 

the right to further education.67 This is as a result of the absence of the textual 

qualifiers.68 In order to understand the distinction one has to look at the 

approach that is followed when dealing with the right to basic education,69 the 

right to access to housing,70 the right to access to health care services71 and 

the other rights provided for in the Bill of Rights.72 

When dealing with other socio-economic rights the courts choose to follow a 

reasonableness approach. The reason for the court taking the reasonable 

approach was because of the wording of the sections 26 and 27 rights.73 The 

reasonable approach means that even though there is a positive duty on the 

state to realise the rights as stated in section 26 and 27, the state need only 

to prove that it had taken reasonable measures and steps to realise the right 

progressively within its available resources. According to Liebenberg the court, 

when establishing what is reasonable, asks only whether the steps taken by 

the state are reasonable.74 She is further of the opinion that there are two 

factors that influence the courts' assessment of the reasonableness approach. 

The first factor is the internal limitations, as stated in subsections 26(2) and 

27(2), which provide that the rights contained in sections 26(1) and 27(1) 

must be "progressively realised" and that the availability of resources plays a 

role. The second factor is that reasonableness is judged in the historical, social 

and economic context.75 

                                       
66 Section 26(1) of the Constitution. 
67 Section 29(1)(b) of the Constitution; McConnachie and McConnachie 2012 SALJ 561. 
68 McConnachie and McConnachie 2012 SALJ 561. 
69 Section 29(1)(b) of the Constitution. 
70 Section 26(1) of the Constitution. 
71 Section 27(1) of the Constitution. 
72 McConnachie and McConnachie 2012 SALJ 561. 
73 McConnachie and McConnachie 2012 SALJ 561. 
74 Liebenberg 2004 ESR Rev 8. 
75 Liebenberg 2004 ESR Rev 9. 
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In the case of Minister of Health v Treatment Action Campaign (No 2) (TAC)76 

the court stated the following:77 

Section 27(1) of the Constitution does not give rise to a self-standing and 
independent positive right enforceable irrespective of the considerations 

mentioned in section 27(2). Sections 27(1) and 27(2) must be read together 
as defining the scope of the positive rights that everyone has and the 
corresponding obligations on the State to "respect, protect, promote and 

fulfil" such rights. 

When dealing with textually qualified and sometimes even textually unqualified 

socio-economic rights such as the rights contained in section 28(1)(c),78 the 

courts sometimes adopt the reasonableness approach.79 In the case of 

Government of the Republic of South Africa v Grootboom80 Yacoob J stated 

that section 28(1)(c) does not give rise to the direct claim to the socio-

economic rights and goods as this would conflict with the ''carefully 

constructed constitutional scheme for the progressive realisation of socio-

economic rights''.81 The court confirmed in the Juma Masjid case, however, 

that the right to basic education is different.82 The court found that this right 

is a basic right and that anything less constitutes a limitation of the right.83 

Nkabinde J stressed the importance of basic education. She found that: 

The significance of education, in particular basic education, for individual and 
societal development in our democratic dispensation in the light of the legacy 
of apartheid, cannot be overlooked.84 

The right to basic education is seen as a stronger right and is distinguished 

from rights such as the right to health care and the right to housing in three 

different respects.85 The right is immediately realisable, it is not subjected to 

                                       
76 2002 5 SA 721 (CC). 
77 Minister of Health v Treatment Action Campaign (No 2) (TAC) 2002 5 SA 721 (CC) para 

39. 
78 The rights of children to basic nutrition, shelter, basic health care services and social 

services. 
79 McConnachie and McConnachie 2012 SALJ 564. 
80 2001 1 SA 46 (CC) (hereinafter referred to as the Grootboom case). 
81 Grootboom case para 71. 
82 McConnachie and McConnachie 2012 SALJ 564. 
83 McConnachie and McConnachie 2012 SALJ 564. 
84 Juma Musjid case para 42. 
85 Seleoane 2003 Law, Democracy and Development 140. 
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the availability of resources, and it is direct.86 The right to basic education was 

given stronger protection than the other rights that children are entitled to in 

the Constitutional Court.87 In order to identify the substantive content of the 

right to basic education, there is a threefold inquiry that must be conducted.88 

First, one has to identify the broad purpose of education; second, the learner's 

basic needs must be identified, and last, one has to identify the inputs required 

to meet the basic needs.89 

When consulting international instruments, it is also clear that on an 

international level the substantive interpretation is the preferred interpretation. 

This means that the right to education is viewed to be of the utmost 

importance and significance on the national and international levels. In both 

the Convention on the Rights of the Child, 198990 as well as the International 

Covenant on Economic, Social and Cultural Rights, 196691 international 

education strategies moved away from the term primary education and made 

a shift towards the term basic education.92 

According to Malherbe, the right to basic education is a social and economic 

right that is guaranteed in the Constitution.93 Woolman and Fleisch are of the 

opinion that the absence of the word ''access'' in section 29(1) is proof that 

there is a positive obligation on the state to realise the right to education.94 In 

Grootboom the court found that the right to access means that there is an 

obligation on the State to ensure that citizens are able to realise their rights, 

as against the situation where the right is direct and there is an obligation on 

the State to ensure that the content of the right is available.95  

                                       
86 Seleoane 2003 Law, Democracy and Development 140. 
87 Proudlock "Children's socio-economic rights" 359. 
88 McConnachie and McConnachie 2012 SALJ 568. 
89 McConnachie and McConnachie 2012 SALJ 568. 
90 Hereinafter referred to as the CRC. 
91 Hereinafter referred to as the ICESCR. 
92 McConnachie and McConnachie 2012 SALJ 567. 
93 Malherbe 2004 TSAR 430. 
94 Woolman and Fleisch The Constitution and the classroom 120. 
95 Seleoane 2009 Law, Democracy and Development 140. 
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It is evident from the above that the right to basic education does not only 

entail that the child must attend school. The scope of the right to education 

requires a broader interpretation. The right to education as envisaged by 

section 29 of the Constitution conceptualizes ''education'' as a tool through 

which children can enable themselves to reach their full potential, and the 

conclusion can be drawn from this that the Constitution provides the right to 

basic education, that the education provided must be of a certain standard, 

and that the education provided must be quality education. To establish 

whether the state is fulfilling its duty to provide basic education, the question 

that needs to be asked is whether each child in South Africa is enjoying the 

same right, free of discrimination. This question will be analysed in paragraph 

2.2 below. 

2.2 The right to equality and not to be discriminated against 

Section 9 of the Constitution provides that "everyone is equal before the law 

and that everyone has the right to the equal protection and benefit of the 

law".96 The Bill of Rights guarantees a number of socio-economic rights for 

children.97 The Preamble of the Constitution states that when these rights are 

realised, this must be done in such a way that it aims to achieve equality, frees 

the potential of each person, and improves the lives of citizens.98 

Section 39(1) of the Constitution states that when the rights as enshrined in 

the Bill of Rights are interpreted, this must be done in such a way that it 

promotes those values that underlie a democratic society based on freedom, 

human dignity and equality.99 Malherbe is of the opinion that it will only be in 

the context of section 39(1) that the link between section 29 and section 9 can 

be accurately discussed.100 Section 29 is qualified by section 9 of the 

Constitution, and this means that the right to education also means a right to 

                                       
96 Section 9(1) of the Constitution. 
97 Sections 26, 27, 28(1)(c) as well as 29(1). 
98 Proudlock "Children's socio-economic rights" 359. 
99 Section 39(1) of the Constitution. 
100 Malherbe 2004 Perspectives in Education 11. 
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equal education.101 The right to equality prohibits the state from unfair 

discrimination and at the same time requires that steps be taken to undo past 

disadvantage.102 

Kruger and McConnachie are of the opinion that the South African education 

system was in the past shaped by unfair discrimination. They further state that 

the aim of section 9 is to undo patterns of disadvantage in schools and to 

address the ongoing unfair discrimination in schools. According to them the 

Right to Equality as provided in section 9103 has three components.104 Section 

9(1)105 guarantees equality before the law as well as the equal protection and 

benefit of the law to all citizens. Section 9(2)106 affirms the equal enjoyment 

of the rights provided to all citizens in the Constitution. Sections 9(3) and 

9(4)107 prohibit unfair discrimination.108 

The Schools Act, the Employment of Educators Act and the NEPA give effect 

to the right to equality.109 In terms of the preamble of the Schools Act, one of 

its objectives is to "create a system in schools which will redress past injustices 

in the education system as well as prohibit unfair discrimination".110 The NEPA 

empowers the Minister to create policies aiming at the promotion of equality, 

and the Employment of Educators Act makes unfair discrimination a dismissible 

offence.111 Under section 9(3) of the Constitution, the test for unfair 

discrimination involves two steps.112 First, one needs to establish whether 

there is indeed discrimination, and if there is discrimination the question is 

whether or not the discrimination is unfair.113  

                                       
101 McConnachie and McConnachie 2012 SALJ 571. 
102 McConnachie and McConnachie 2012 SALJ 571. 
103 Section 9(1) of the Constitution. 
104 Krüger and McConnachie "The impact of the Constitution on learners' rights" 538. 
105 Section 9(1) of the Constitution. 
106 Section 9(2) of the Constitution. 
107 Sections 9(3) and 9(4) of the Constitution. 
108 Krüger and McConnachie "The impact of the Constitution on learners' rights" 538. 
109 Krüger and McConnachie "The impact of the Constitution on learners' rights" 539. 
110 Krüger and McConnachie "The impact of the Constitution on learners' rights" 539. 
111 Krüger and McConnachie "The impact of the Constitution on learners' rights" 539. 
112 Krüger and McConnachie "The impact of the Constitution on learners' rights" 539. 
113 Krüger and McConnachie "The impact of the Constitution on learners' rights" 539. 
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Equality means that people who are in the same situations qualify to 
enjoy the same rights and that they should receive equal treatment.114 

When reading the Schools Act as well as NEPA it becomes evident that 
these legislation envisions equality for all learners in all opportunities. 
In the case of Pretoria City Council v Walker115 the Constitutional Court 

dealt with section 8 of the Interim Constitution. Section 8 of the 
Interim Constitution entrenched the right to equal protection and 
equality under the law. The same section also prohibited unfair direct 

or indirect discrimination. The Constitutional court held that:Section 
8(2) prohibits unfair discrimination which takes place “directly or indirectly”. 
This is the first occasion on which this Court has had to consider the 

difference between direct and indirect discrimination and whether such 
difference has any bearing on the s 8 analysis as developed in the four 
judgments to which I have referred. The inclusion of both direct and indirect 

discrimination within the ambit of the prohibition imposed by s 8(2) evinces 
a concern for the consequences rather than the form of conduct. It 
recognises that conduct which may appear to be neutral and non-

discriminatory may nonetheless result in discrimination and, if it does, that 
it falls within the purview of s 8(2).116 

When dealing with the issue of equality it is important to differentiate between 

substantive equality and formal equality. This was dealt with in the Pillay v 
MEC for Education, KwaZulu-Natal 2006 6 SA 363 (EqC).117 The Equality court 
stated that: 

The conception of equality which insists on symmetrical treatment fails to 
recognise or repair or avoid establishing or entrenching or intensifying deep 
patterns of historic group discrimination and disadvantage which inevitably 

impair an individual’s human dignity. Sachs J expressed his views as 
follows, in this respect, in National Coalition for Gay and Lesbian Equality 
v Minister of Justice 1999 (1) SA 6 (CC):  
“(132) The present case shows well that equality should not be confused 
with uniformity; in fact, uniformity can be the enemy of equality. Equality 
means equal concern and respect across difference. It does not 
presuppose the elimination or suppression of difference. Respect for 
human rights requires the affirmation of self, not the denial of self. 
Equality therefore does not imply a levelling or homogenisation of 
behavior but an acknowledgment and acceptance of difference. At the 
very least, it affirms that difference should not be the basis for 
exclusion,118 

Formal Equality demands that all individuals in the same situations must be 
treated the same.119 Formal Equality require that the law be applied equally to 

all members of society without investigating the circumstances.120 The Equality 

                                       
114 Malherbe 2004 TSAR 442. 
115  1998] ZACC 1; 1998 (2) SA 363 (CC). 
116  1998] ZACC 1; 1998 (2) SA 363 (CC) para 30-31. 
117 Hereinafter referred to as the Pillay Equality Court case. 
118  Pillay Equality Court case para 26. 
119  Smith 2014 14 AHRLJ 611. 
120  Smith 2014 14 AHRLJ 612. 
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Court in the Pillay case held that formal equality does not take into 
consideration the historical inequalities which the Constitution is trying to 

overcome nor does formal equality take into consideration significant 
differences amongst members of society.121   
 

Substantive Equality on the other hand envisage to eliminate the barriers that 
exclude certain groups of society by analysing the effects that the laws, 
practices and policies have will have on the different groups.122 The Equality 

Court in the Pillay case stated that substantive equality demands that 
differences of the past is recognised.123  

 
Smith state that section 9 of our Constitution envisage a substantive notion of 
equality. She further points out that the Constitution recognise that there is a 

need to address the disadvantages of the past.124 

Fagan is of the opinion that discrimination is present when the rights as 

enshrined in the Bill of Rights are made available to a certain group of people 

only, and others are excluded.125 With specific reference to education, this 

means that discrimination occurs when a certain group of children is excluded. 

According to Krüger and McConnachie discrimination in schools occurs when 

children are treated differently based on the grounds listed in section 9(3) of 

the Constitution. There can be direct discrimination or indirect discrimination. 

Discrimination is direct when the prohibited grounds listed in section 9(3) is 

used to inflict benefits or burdens to a specific group. Indirect discrimination 

is present when the withholding of benefits has a disproportionate impact on 

a specific group.126  

In the matter of In Harksen v Lane NO & others127 the issue of discrimination 

was dealt with. The Constitutional court in this matter, in order to see whether 

differentiation resulted in unfair discrimination, set out a two staged enquiry 

and held that:  

Firstly, does the differentiation amount to “discrimination”? If it is on a 
specified ground, then discrimination will have been established. If it is not 

                                       
121  Pillay Equality Court case para 47. 
122  Smith 2014 14 AHRLJ 612. 
123  Pillay Equality Court case para 41. 
124  Smith 2014 14 AHRLJ 615. 
125 Fagan 1998 SAJHR 235. 
126 Krüger and McConnachie "The impact of the Constitution on learners' rights" 539. 
127  1998 (1) SA 300 (CC). Hereinafter referred to as Harksen v Lane. 
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on a specified ground, then whether or not there is discrimination will depend 
upon whether, objectively, the ground is based on attributes and 

characteristics which have the potential to impair the fundamental human 
dignity of persons as human beings or to affect them adversely in a 
comparably serious manner. Secondly, if the differentiation amounts to 

“discrimination”, does it amount to “unfair discrimination”? If it has been 
found to have been on a specified ground, then unfairness will be presumed. 
If on an unspecified ground, unfairness will have to be established by the 

complainant. The test of unfairness focuses primarily on the impact of the 
discrimination on the complainant and others in his or her situation.128 

Equality will have to be addressed in the school system, and both the preamble 

to the Constitution and the preamble to the Schools Act state that the purpose 

of these acts is to address the inequalities of the past and promote equality. 

One of the purposes of the Constitution is to enhance the living standards of 

all South African citizens.129 

In most instances when the right to education is breached it is by way of 

indirect discrimination.130 One example of indirect discrimination occurred in 

the matter of Pillay v MEC for Education, KwaZulu-Natal,131 where the school 

refused a Hindu learner permission to wear the nose stud that had religious 

and or cultural significance for the learner. The High Court in this matter found 

that the school's refusal to allow the learner to wear the nose stud constituted 

indirect discrimination and that the school's conduct was unfair. The court 

judgement was based on the fact that the nose stud had religious and cultural 

significance for the learner, and by preventing her from wearing the nose stud 

the school was withholding her from fully enjoying her cultural rights.132 The 

court further stated that the learner concerned belonged to a marginalised 

group which in the past had been discriminated against, and that there was 

no proof that the leaner's wearing the nose stud would cause disruption or 

have a disruptive effect on the operation of the day-to-day school activities.133 

                                       
128  Harksen v Lane para 54. 
129 De Vos 2001 SAJHR 268. 
130 Krüger and McConnachie "The impact of the Constitution on learners' rights" 540. 
131 2006 6 SA 363 (EqC); 2006 10 BCLR 1237 (N) (hereinafter referred to as the Pillay case). 

A further discussion of the Pillay case will be done in Chapter 5 of this dissertation. 
132 Pillay case para 15. 
133 Pillay case para 17. 
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Discrimination can also be present when a right is denied or unfavourable 

treatment is received on the basis of more than one prohibited ground.134 A 

Muslim learner may experience religious prejudice while at school, but should 

the Muslim learner be a black female Muslim learner she can experience 

religious prejudice, sexism and racism all at once.135 Should a public school 

prohibit a Muslim female learner from wearing the hijab,136 this would 

constitute discrimination on the overlapping grounds of culture, gender and 

religion.137 

In terms of section 9 of the Constitution, education must be provided on an 

equal basis to all South Africans, but there are still some disadvantages of the 

past that have not been addressed. It was stated by Justice O'Regan in the 

Pillay case that even though things have improved, some of the disadvantages 

of the past have not been erased.138 

2.3 Conclusion 

Basic education is so important in the life of any child that the fact that a child 

might be excluded based on his or her cultural or religious beliefs constitutes 

a breach of the child's right to basic education and to equality and this should 

be addressed. The state is obliged by the Constitution to provide each child 

with an education free from discrimination, allowing the child to realise his or 

her full potential. The religious and / or cultural beliefs of a child should not 

be cause for the child to be discriminated against, either directly or indirectly. 

The state has an obligation towards the progressive realisation of the 

constitutional rights of each child, and should the state fail in this duty, 

especially with regard to the right to education, this would deny the child the 

opportunity to reach his or her full potential. No child should be discriminated 

against and each child should be given the opportunity to enjoy the same 

                                       
134 Krüger and McConnachie "The impact of the Constitution on learners' rights" 540. 
135 Krüger and McConnachie "The impact of the Constitution on learners' rights" 540. 
136 Hijab means the headscarf worn by Muslim woman.  
137 Krüger and McConnachie "The impact of the Constitution on learners' rights" 540. 
138 McConnachie and McConnachie 2012 SALJ 571. 
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rights without being discriminated against on the basis of his or her religious 

beliefs or culture. It is clear that the right to education and the right to equality 

must be read together, and that the right to basic education therefore includes 

the right to equal education. 
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3 International Instruments and Regional Instruments on the 

Right to Basic Education and the Right not to be Discriminated 

Against 

The right to education is extensively protected by international law.139 South 

African courts must in terms of section 39(1)(b) and section 233 of the 

Constitution also consider international law when interpreting the Bill of Rights. 

In this chapter, the right to basic education and the right not to be 

discriminated against are discussed, and specific reference is made to the 

Convention on the Rights of the Child, 1989,140 the International Covenant on 

Economic, Social and Cultural Rights, 1966141 and the African Charter on the 

Rights and Welfare of the Child, 1990.142 

3.1 The right to basic education 

3.1.1 Convention on the Rights of the Child, 1989 

In 1989 the CRC was unanimously adopted by all member states of the United 

Nations, and it came into force in 1990.143 This was the first instrument that 

was globally binding and which focussed on a variety of rights for children.144 

The CRC has been almost universally ratified, it has 196 state parties.145 The 

contents of the CRC can be sorted into four categories, which consist of guiding 

principles, protection rights, survival and development rights, and the 

participation rights of children.146 In terms of the CRC all human beings who 

                                       
139 Arendse 2011 PELJ 98. 
140 Convention on the Rights of the Child (1989) 28 ILM 1456 (hereinafter referred to as the 

CRC). 
141 International Covenant on Economic Social and Cultural Rights (1967) 6 ILM 368 

(hereinafter referred to as the ICESCR). 
142 African Charter on the Rights and Welfare of the Child 21 ILM 58 (1982) (hereinafter 

referred to as the ACRWC). 
143 Doek 2009 Child Abuse and Neglect 771. 
144 Mezmur "The United Nations Convention on the Rights of the Child" 404. 
145 Mezmur "The United Nations Convention on the Rights of the Child" 404. 
146 Skujyte Rights of African children under the African Charter 12. 



23 

 

are younger than 18 years of age are children "unless under the law applicable 

to the child, majority is attained earlier."147 

The principles of the CRC are contained in the Constitution as well as in the 

Children's Act.148 Section 28 of the Constitution contains those rights that are 

specifically for children. Article 28 of the CRC deals with the child's right to 

education and states: 

States Parties recognize the right of the child to education, and with a view 
to achieving this right progressively and on the basis of equal opportunity, 

they shall, in particular: 

(a) Make primary education compulsory and available free to all; 

(b) . . . 

(c) . . . 

(d) . . . 

(e) Take measures to encourage regular attendance at schools and the 

reduction of drop-out rates.149 

Article 4 of the CRC outlines the implementation obligations of member states, 

and says that "States Parties shall undertake all appropriate legislative, 

administrative, and other measures for the implementation of the rights 

recognised in the Convention."150 Article 4 and Article 28 place a positive 

obligation on state parties, and the obligation to comply with social, economic 

and cultural rights is progressive.151 The CRC draw a distinction between 

primary education and other education.152 

Article 28(1) of the CRC places a duty on state parties to make basic education, 

secondary education and higher education available.153 Article 28(1) of the 

CRC provides that primary education must be free and available for all, but 

limits the right to higher education in terms of the state's having the capacity 

                                       
147 Article 1 of the Convention on the Rights of the Child (1989) 28 ILM 1456. 
148 38 of 2005 (hereinafter referred to as the Children's Act). 
149 Article 28 of the Convention on the Rights of the Child (1989) 28 ILM 1456. 
150 Article 4 of the Convention on the Rights of the Child (1989) 28 ILM 1456. 
151 Johnson 2010 IJCR 187. 
152 Johnson 2010 IJCR 188. 
153 Article 28(1) of the Convention on the Rights of the Child (1989) 28 ILM 1456. 
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to deliver it.154 When a state adopts and ratifies the CRC, that state undertakes 

to ensure that the education provided "shall be directed to the development 

of the child's personality, mental and physical abilities, and to the development 

of their talents to their fullest potential."155 The CRC further requires that the 

education must also be aimed at the development of respect for human rights 

and fundamental freedoms.156 

It is thus clear that in terms of the CRC there is a higher standard that must 

be adhered to by member states when realising the right to basic education.157 

Article 29 of the CRC also deals with the type of education that must be made 

available to minority groups.158 The CRC has four general principals.159 These 

principles are the best interest of the child, non-discrimination, child 

participation, and the right to life, survival and development.160 A child's right 

to education is one of the development rights of the child. It is clear that the 

CRC requires from member states to make basic education available to all 

children in order for the child to develop to his or her full potential, and requires 

that education must be provided without discriminating against any child. 

3.1.2 International Covenant on Economic, Social and Cultural Rights, 1966 

The ICESCR refers to the state's obligation in terms of the right to basic 

education. In order to measure whether or not the state is fulfilling its duty, 

one would have to look at this instrument. Articles 13 and 14 of the ICESCR 

deal with the right to education. Article 13(1) of the ICESCR states that: 

The States Parties to the present Covenant recognize the right of everyone 
to education. They agree that Education shall be directed to the full 
development of the human personality and the sense of its dignity, and shall 

strengthen the respect for human rights and fundamental freedoms. They 
further agree that education shall enable all persons to participate effectively 
in a free society, promote understanding, tolerance and friendship among all 
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nations and all racial, ethnic or religious groups, and further the activities of 
the United Nations for the maintenance of peace.161 

Article 14 of the ICESCR states that: 

Each State Party to the present Covenant which, at the time of becoming a 
Party, has not been able to secure in its metropolitan territory or other 

territories under its jurisdiction compulsory primary education, free of 
charge, undertakes, within two years, to work out and adopt a detailed plan 
of action for the progressive implementation, within a reasonable number of 

years, to be fixed in the plan, of the principle of compulsory education free 
of charge for all.162 

Article 13 of the ICESCR states that all state parties to the Convention must 

recognise the fact that everyone has the right to basic education. The 

Committee on Economic, Social and Cultural Rights (hereinafter referred to as 

the CESCR), which was establish in terms of the ICESCR, has produced a 

number of general comments.163 In General Comment No 13 the CESCR states 

that the right to basic education is important and that it should be recognised 

as a human right. In the same General Comment, the CESR states that basic 

education is the best investment a state can make. The main purpose of the 

CESCR is to ensure that the right to education is realised.164 

According to Arendse, the ICESCR is the most notable instrument that embeds 

the right to education. She is also of the view that General Comment No 13 

provides the most comprehensive statement with regard to the contents of the 

right to basic education in international law.165 

According to the CESCR, parties to the Convention are under an obligation to 

ensure the accessibility, availability, acceptability and adaptability of 

education.166 These four A's are seen as the standard against which states can 

                                       
161 Article 13(1) of the International Covenant on Economic, Social and Cultural Rights, 1966. 
162 Article 14 of the International Covenant on Economic, Social and Cultural Rights, 1966. 
163 Veriava "Realising the right to basic education in South Africa" 85. 
164 Veriava and Coomans "The right to education" 58. 
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measure themselves with regard to the realisation of the right to basic 

education.167 

3.1.2.1 Availability 

Availability means that a state must make sure that there are educational 

institutions and programmes available within its jurisdiction.168 According to 

Beiter, this means that the state must provide schools and competent 

educators. He is also of the opinion that this means that the state must make 

education available on all levels.169 Beiter also believes that this means that 

state parties will have to build schools and equip these schools in order for 

education to be provided in a meaningful manner.170 The state bears the 

obligation to ensure that the teachers have the correct qualifications to 

teach.171 

3.1.2.2 Accessibility 

Accessibility means that that the state must make sure that educational 

institutions are available for all learners.172 "Accessible" means that the 

education system must be physically accessible to all learners, it should be a 

non-discriminatory and this accessible to all groups, and it should be 

economically accessible.173 Beiter is of the opinion that this means that primary 

education should be free and that the obligation is on the state to make 

education progressively free on other levels as well.174 He is also of the opinion 

that the obstacles that might impede admission to education must be 

eliminated. These obstacles could be economic or physical in nature or they 

could take the form of discrimination. Beiter believes that states must take 

                                       
167 Woolman and Fleisch The Constitution in the classroom 130. 
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steps ensure that education is accessible without discrimination, and take to 

promote the education of the children of disadvantaged groups.175 

Article 2 of the ICESCR prohibits discrimination. When a school puts measures 

in place, for instance a code of conduct, the school must ensure that those 

measures do not have the effect that there are unequal rules that apply to 

different groups.176 This will make education accessible without discrimination. 

The state must take special measures to ensure not only that "active" 

discrimination is prevented but also that "static" discrimination177 is prevented 

as well. Education cannot be said to be accessible in instances where the child's 

right to cultural and religious beliefs is infringed upon in the code of conduct 

and hidden under the veil of "uniformity". Uniformity can sometimes be the 

reason that some learners’ right to cultural and religious beliefs are denied, 

and this can be seen as denying learners their identity.178 The Constitutional 

Court in the Pillay case stated that the schools wish to maintain uniformity in 

the school without out evidence to the contrary, is not enough to proof that 

by allowing a practice, there will be a disruption in discipline in the school.179   

When the code of conduct of a school is such that it makes education 

inaccessible for a certain group of individuals, the code of conduct has the 

effect that certain religions and cultures would be marginalised, and this would 

be against the values of the Constitution.180 Section 5 of the Schools Act 

prohibits unfair discrimination. The same provision prohibits the non-admission 

of a learner to a school based on a certain specified ground.181 
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3.1.2.3 Acceptable 

Acceptable education refers to an education system where the teaching 

methods are acceptable to the learners.182 An acceptable education system 

should be considerate and foster the human rights of the learner.183 The type 

of education provided should be acceptable to both parents and children.184 

According to Beiter, states must formulate standards to ensure the safety of 

the children at school and ensure that quality education is provided. He is also 

of the opinion that the teaching and learning must be of such a nature that it 

has regard for the cultural background of the learner and that it satisfies the 

basic needs of the learner.185 Beiter also says that this means that states 

should respect the decision of parents to educate children in accordance with 

their own persuasion.186 

The conclusion to draw from this is that the state and more specifically the 

Department of Basic Education should respect the fact that some learners' 

religions entails that they might have to wear the Hijab187 or the nose stud 

from a certain age. Question now arises whether the refusal of a school to 

allow a learner to wear Hijab or a nose stud in accordance with a cultural or 

religious belief results in discrimination and an infringement of the particular 

learner's right to education? This also means that the way of presenting 

lessons should be such that it respects the cultural and religious beliefs of all 

learners in the class and that one religion or culture should not be given 

preference over another, thus respecting the child's dignity.188 The code of 

conduct of schools should make provision for the prevention of preference 

being given to one religion above another. The state must regulate the code 

of conducts drafted by schools and in this way ensure that minimum standards 
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are enforced to ensure acceptable education for all.189 This means education 

that respect the religious and cultural views of the learners. 

3.1.2.4 Adaptability 

Adaptability means that the education system needs to be pliable so that it 

can adapt to the change in communities and societies and to make sure that 

the education provided, is in line with the needs of the learners within their 

diverse cultural and social settings.190 According to Beiter, education must be 

of such a nature that it adapts to changing global realities, and at the same 

time it must be accommodating of the needs of the learner. According to Beiter 

these needs are related to the ethnic, religious or linguistic identities of the 

learner.191 We see that people move from one country to another. This means 

that people with different cultures, background and religious beliefs are most 

likely to end up being mixed in the same communities. 

According to Beiter education must be flexible in order to adjust to these 

changes. He is of the opinion that education should be diversified in order to 

fulfil the different needs of different groups.192 Case law regarding education 

in South Africa shows that the education system is lacking, it is not adaptable. 

This issue will be discussed in Chapter 5 below. 

 

3.1.3 African Charter on the Rights and Welfare of the Child, 1990 

The Assembly of Heads of State and Government of the Organisation of African 

Unity approved the ACRWC on 11 July 1990.193 Before it could enter into force, 
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it required ratification by 15 Organisation of African Unity member states, and 

as a result of this it came into force only on 29 November 1999.194 

The ACRWC is the first regional and comprehensive binding instrument which 

proclaimed the rights of children on a regional level.195 It is an instrument that 

explicitly provides for the protection of African children and their rights.196 It 

provides that state parties must ensure that the rights of the child as embodied 

in International instruments are protected.197 South Africa ratified the ACRWC 

the 7th of January 2000.198 

Children are seen as potential sources of development, and the statement is 

made that they themselves can be developed only through education.199 Article 

11 of the ACRWC refers to the education of the child. Article 11 states that 

"every child has the right to an education, to develop his or her personality, 

talents and mental and physical abilities to their fullest potential".200 Unlike the 

CRC, the ACRWC focusses more on the cultural and traditional values of the 

child and the protection thereof.201 

Article 12 of the ACRWC state that: 

1. State Parties shall recognize the right of the child to rest and leisure, to 

engage in play and recreational activities appropriate to the age of the child 
and to participate freely in cultural life and the arts.  
2. State Parties shall respect and promote the right of the child to fully 

participate in cultural and artistic life and shall encourage the provision of 
appropriate and equal opportunities for cultural, artistic, recreational and 
leisure activity. 

 
From the above it is evident that the right to education is protected on an 

international as well as on a regional level. South Africa is taking steps to meet 

its obligations in terms of international law but the question that remain is with 
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regard to the protection of the child's cultural and traditional values in a diverse 

classroom. 

3.2 The right not to be discriminated against 

The right to equality in terms of section 9 of the Constitution requires that 

efforts be made to avert and address the continuous unfair discrimination in 

schools.202 This section also aims at undoing the patterns of disadvantages 

that were created by historical discrimination.203 The right to equality has three 

components. Section 9(1) guarantees that "everyone is equal before the law 

and that everyone is entitled to the same benefits and protection of the law."204 

Section 9(2) affirms that equality includes the equal enjoyment of rights.205 

Subsections 9(3) and 9(4) prohibit discrimination, whether it is by the state or 

any person, on the grounds as listed in section 9(3).206 It is thus important 

that strict measures be put in place to prevent and eliminate unfairness in 

schools.207 

3.2.1 Convention on the Rights of the Child, 1989 

The CRC has four basic principles. These principles include non-

discrimination,208 the best interest of the child,209 the survival and development 

rights of the child210 and child participation.211 These principles are the 

cornerstone of the rest of the rights contained in the CRC. The CRC emphasises 

equal education in article 2(1) and article 28(1).212 Article 2(1) states: 

States Parties shall respect and ensure the rights set forth in the present 

Convention to each child within their jurisdiction without discrimination of 
any kind, irrespective of the child's or his or her parent's or legal guardian's 
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race, colour, sex, language, religion, political or other opinion, national, 
ethnic or social origin, property, disability, birth or other status.213 

Children who reside in distant areas must be given special attention. These 

children are often neglected because there is not adequate infrastructure or 

there are no educators who are willing to go to these remote areas.214 

In the Convention Against Discrimination in Education, 1960 "discrimination" 

refers to any differences, advantages, exclusions or limitations based on any 

ground which will have the effect that education is not provided to learners 

equally.215 South Africa ratified the Convention Against Discrimination in 

Education, 1960 on 9 March 2000.216 The limitation of a certain group of 

people's right to education also constitutes discrimination in education.217 

Article 28(1) refers to equality and the realisation of the right to education.218 

Equality in the context of education under the CRC refers to the fact that states 

must make education available to all children equally.219 It is thus clear that 

under the CRC all member states must provide education and especially basic 

education to all children on an equal basis and that no child should be 

discriminated against when his or her right to education is being realised. 

3.2.2 International Convention on the Elimination of All Forms of Racial 

Discrimination, 1965220 

South Africa signed the ICERD on 3 October 1994. The same instrument was 

ratified by South Africa only on 10 December 1998.221 In terms of the ICERD, 

"discrimination" means: 

… any distinction, exclusion, restriction or preference based on race, colour 
or origin that has the purpose of impairing the recognition, enjoyment or 

                                       
213 Article 2(1) of the Convention on the Rights of the Child (1989) 28 ILM 1456. 
214 Verheyde A Commentary on the United Nations Convention on the Rights of the Child 41. 
215 Article 1(a) of the Convention Against Discrimination in Education, 1960. 
216 Veriava and Coomans "The right to education" 58. 
217 Article 1(b) of the Convention Against Discrimination in Education, 1960. 
218 Article 28 of the Convention on the Rights of the Child (1989) 28 ILM 1456. 
219 Verheyde A Commentary on the United Nations Convention on the Rights of the Child 36. 
220 Hereinafter referred to as the ICERD. 
221 Dugard International Law 322. 



33 

 

exercise on an equal footing of human rights and fundamental freedoms in 
the political, economic, social, cultural or any other sphere of the public 

life.222 

It is clear that the ICERD requires from all state parties that they ensure that 

no child is discriminated against based on his or her cultural belief. The state 

should thus, without any delay, ensure that there are policies in place that 

prevent discrimination in schools when it comes to children's cultural and 

religious beliefs when their right to basic education is realised. 

3.2.3 International Covenant on Economic, Social and Cultural Rights, 1966 

The ICESCR also refers to "equal treatment" and "non-discrimination" in 

education. The ICESCR places a minimum core obligation on states. In terms 

of article 13, states have the duty to make basic education available to 

everyone and to ensure that it is realised without any discrimination.223 In their 

General Comment, the ESCR Committee stated that the proscription against 

discrimination as contained in article 2(2) of the ICESCR is not subject to 

progressive realisation or the availability of resources.224 This includes 

protection against discrimination.225 It also includes the duty of the state to 

take steps to give effect to the rights contained in article 13 of the ICESCR.226 

In light of the above it is clear that the state should ensure that there is no 

discrimination when the right to basic education is realised, and that each child 

is given the opportunity to enjoy this right equally. 

3.2.4 African (Banjul) Charter on Human and Peoples Rights, 1981227 

South Africa signed this instrument on 9 July 1996 and ratified the same 

instrument on 9 July 1996. The preamble of the Banjul Charter states that civil 
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and political rights cannot be separated from economic, social and cultural 

rights and that compliance with economic, social and cultural rights serves as 

a guarantee of the benefit of civil and political rights.228 One can draw the 

conclusion from this that the right to basic education can't be seen in seclusion. 

In terms of the Banjul Charter, every learner is equal before the law and thus 

eligible to equal protection from the law.229 

3.2.5 African Charter on the Rights and Welfare of the Child, 1990 

Article 4 states that in any matter relating to a child, the best interest of the 

child will be the primary consideration.230 Article 11 states that every child has 

the right to education.231 The ACRWC further states that the purpose of 

education must be to develop the child.232 

3.3 Conclusion 

It is clear that on international as well as a regional level there is a positive 

obligation placed on states to ensure that children's right to education is 

realised, and that when the right is realised it is done without infringing on any 

other rights that the child is entitled to in terms of the law. As seen above, the 

ICESCR extensively protects the right to education and the protection of other 

rights when the right to education is realised. States have the responsibility to 

realise the right immediately and to take reasonable steps to ensure that the 

right to education is available, accessible, acceptable and adaptable. It is clear 

from the international as well as the regional instruments that when states do 

so, no child should be discriminated against based on any ground, which 

includes their cultural and religious beliefs. 
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Most children in South Africa attend public schools. This means that there are 

many children with different cultural backgrounds in the same classroom. The 

state should adapt the education curriculum to accommodate the diversity in 

the classroom and be flexible to the different cultures of learners. The CESCR 

has clarified the standards of the right to education.233 The CESCR has 

identified the minimum core obligation to ensure the provision of the 

educational rights of all children.234 To consider the minimum obligation with 

regard to the right to basic education, it is paramount to ask the question what 

must be available immediately.235 Education should aim at strengthening 

human rights and it should enable all person to participate in the 

community.236 

It is clear, in light of the above, that the interpretation of the right to basic 

education on an international level focusses on what the purpose of basic 

education is. If this point of view were to be followed in South Africa it would 

be easier to establish what the state's duties and obligations are in terms of 

basic education.  

The state in terms of these international instruments has a duty to ensure that 

educators are educated and that the rules laid out by governing bodies are not 

prejudicial to a certain group of people based on any ground. The contents of 

textbooks provided must be acceptable.237 They must respect the diversity of 

the learners and can thus not foster prejudicial ideas in respect of certain 

groups of people or beliefs. There is a duty on the state to ensure that the 

education provided is appropriate in the sense of culture and that it does not 

exclude minority and indigenous groups in any way.238 The state has the 

obligation to ensure that the education system adapts to changes in society 

and that the system adapts to the diversity of school populations.  
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4 Best interests of the child 

Section 28(2) of the Constitution and section 9 of the Children's Act state that 

in every aspect or matter relating to a child the best interests of the child must 

be of paramount importance. South Africa has signed and ratified both the 

CRC and the ACRWC. As previously stated, section 39(1) of the Constitution 

states that when a court, tribunal or forum interprets the Bill of Rights, it (the 

court) must: 

a) Promote the values that underlie an open and democratic society based 
on human dignity, equality and freedom; 

b) Consider international law; and  

c) May consider foreign law.239 

Section 39(1)(b) sets a positive duty on the state thus to consider international 

instruments. It can be argued that the wording of section 28 is based on the 

wording of Article 3 of the CRC and Article 4 of the ACRWC. Article 3 of the 

CRC states that the best interest of the child shall be a primary consideration 

in matters relating to a child.240 Article 4 of the ACRWC states that the best 

interest of the child must be the primary consideration.241 The best interest of 

the child is one of the four basic principles of the CRC. The preamble of the 

CRC states that all children are entitled to special care and assistance.242 The 

preamble further states that: 

the child should be fully prepared to live an individual life in society, and 
brought up in the spirit of the ideals proclaimed in the Charter of the United 
Nations, and in particular in the spirit of peace, dignity, tolerance, freedom, 

equality and solidarity.243 

According to Schäfer section 28(2) is not articulated as a right by the courts 

but it is categorised as such.244 The court dealt with the best interest approach 

in the case of Jooste v Botha 2000 2 SA 199 (T) and found that section 28(2) 
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is more of a general guideline than a right. Section 28(2) can be used to 

establish the meaning, scope and the limitation of other rights in the Bill of 

Rights.245 

In the case of McCall v McCall246 the court set out a checklist of relevant 

elements that must be taken into consideration to establish what will be in the 

best interest of the child. The factors as listed in McCall were enacted by the 

president on 8 June 2006 and are now contained in section 7 of the Children's 

Act. Section 7 of the Children's Act lists the following factors: 

a) The nature of the personal relationship between the child and his or her 

parents, or any specific parent, and between the child and any other 
caregiver or relevant person. b) The attitude of the parents, or any 
specific parent towards the child and the exercise of parental 

responsibilities or rights in respect of the child. 

b) The capacity of the parents, any specific parent, or any other caregiver 
or person, to provide for the child's needs, including his or her emotional 
or intellectual needs. 

c) The likely effect any change in the child's circumstances would have on 
the child. This includes the likely effects of the child's separation from 
both parents, and either parent, a sibling, another child or any caregiver 

or any person with whom child has been living. 

d) The practical difficulty and expense of the child having contacts with his 
or her parents, or specific parent, and whether that difficult or expense 

would substantially affect the child's right to maintain personal relations 
and direct contact with that parent on a regular basis. 

e) The child's need to remain in the care of his parents, family and 

extended family, and to maintain contact with his or her parents, 
extended family, tribe, culture or tradition. g) The child's age, maturity, 
stage of development, background and any other relevant 

characteristics of the child.  

f) The child's physical and emotional security and intellectual, emotional, 
social and cultural development.  

g) The child's need to brought up a stable family environment or, if this 
cannot be achieved, in environment resembling a family environment as 
closely as possible  

h) Any family violence involving the child or family member of the child. 
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i) Which action or decision would avoid or minimize the further legal or 
administrative proceedings regarding the child.247 

The best interest of the child should therefore be considered in all matters 

relating to the child.248 The best interest approach should also be used in cases 

where other constitutional or legal rights of the child are affected.249 

In the case of S v M250 the court had to define what "paramount importance" 

means. Sachs J stated that there is no general formula that can be used, as 

the best interest of the child is decided by the circumstances of each case.251 

Sachs J further stated that even though the best interest of the child is of 

importance, it is not an absolute right.252 Just like any other right in the Bill of 

Rights, this right can be limited. When it is in conflict with any of the other 

rights in the Bill of Rights, the right will have to be balanced with the other 

rights.253 

The best interest approach of the child is enforceable against state and state 

organs.254 The argument can then be made that if the state fails to realise the 

right to basic education the state is not only infringing on the child's right to 

basic education but that state is the also failing to act in the best interest of 

the child.255 The purpose of basic education is to prepare and to develop the 

child. In conclusion it can be stated that the right to basic education is indeed 

in the best interest of the child as this right will help the child to equip him or 

herself for the future. By obtaining an education the child will be able to 

become sustainable. The right to education is of the utmost importance for 

the development of the child, and if the state fails to realise this right or allows 
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certain barriers to prevent children from obtaining an education, the state 

would be causing a great injustice for the children of South Africa. 
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5 Religious and cultural diversity in public schools and the 

approach adopted by South African courts 

South Africa is a country with different people of many different cultures, 

values and beliefs, which makes South Africa a multicultural society.256 People 

with different cultures have different value systems.257 Gretta stated that 

culture, according to Banks, can be defined as follows: 

Culture is in us and around us, just like the air we breathe. It is personal, 
familiar communal, institutional and societal in its scope and distribution. Yet 

culture is a notion that is often difficult to grasp. As we learn and use culture 
in daily life, it becomes habitual. Our habits become, for the most part, 
invisible to ourselves. Culture therefor shifts in and out of our reflective 

awareness. Culture is a product of human creativity in action, which, once 
we have it, enable us to extend our activity still further.258 

According to Gretta there was a separate education system for each different 

race and cultural group in South Africa during apartheid. The position changed 

after 1994 and the public schools opened their doors to all children in South 

Africa, irrespective of their race or culture.259 Teachers are now obliged to 

teach in multicultural and diverse classrooms, which can be problematic. The 

problems arise due to the fact that each learner will bring with him or her a 

particular understanding of values, beliefs and experiences. 

Gretta is of the opinion that these values, belief and experiences can influence 

the behaviour and attitudes of the learners. She states that all cultural values 

are important and that where teachers and learners lack knowledge of the 

differences and similarities in cultures and values, conflict may arise. 

The obligation rests on the teacher to try to bridge the gaps which may exist 

within the classroom.260 This remains a problem in the classroom, however.261 
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Before South Africa became a democratic society, certain cultures used to 

dominate other cultures. This was the root of many conflicts in society as well 

as in schools.262 Gretta notes that in a society where there are so many 

different cultures there is cultural diversity.263 According to Gretta such 

diversity requires that the school system, within appropriate and justifiable 

limits, should respect, accept, tolerate, search for and advance diversity. 

Cultural diversity, according to Gretta, occurs when the members of the society 

are exposed to many cultures. 

The acceptance of cultural diversity causes the members of society to be 

culturally enhanced and enables them to work effectively with others.264 There 

is great cultural diversity in South Africa.265 Even though culture and education 

are two separate concepts, the two are related.266 Gretta states that Gunter 

defines education as follow: 

Education is a deliberate, purposive, systematic and responsible intervention 
in the situation of a child by an adult assisting the child on his way to 

adulthood in the true sense, which is worthy of a human being, as the goal.267 

Post 1994, many changes and much restructuring has taken place in the South 

African school system.268 It is clear, however, that there is still room for 

improvement and much still needs to be achieved.269 According to Phatlane 

there has been minimal change in the practices and cultures in schools as well 

as in the development of programmes to address issues of inequality and 

diversity.270 
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Section 4 of the NEPA aims to protect and guarantee the right: 

(i) of every person to be protected against unfair discrimination within or 
by an education department or education institution on any ground 
whatsoever; 

(ii) of every person to basic education and equal access to education 

institutions; 

(iii) of a parent or guardian in respect of the education of his or her child 
or ward; 

(iv) of every child in respect of his or her education; 

(v) of every student to be instructed in the language of his or her choice 
where this is reasonably practicable; 

(vi) of every person to the freedoms of conscience, religion, thought, belief, 
opinion, expression and association within education institutions; 

(vii) of every person to establish, where practicable, education institutions 

based on a common language, culture or religion, as long as there is 
no discrimination on the ground of race; 

(viii) of every person to use the language and participate in the cultural life 

of his or her choice within an education institution.271 

The Preamble of the Schools Act states that South Africa needs a new National 

school system to redress past injustices in education; to provide education of 

high quality; and to lay the foundations for, inter alia, combating racism, 

sexism and all forms of discrimination and intolerance and to protect and 

advance our diverse cultures and languages.272 

Due to the change in the education system, teachers and learners are faced 

with challenges on a daily basis. From the number of cases273 being 

adjudicated it is clear that there are still situations where learners from 

different backgrounds struggle due to the fact that their cultural beliefs clash 

with the codes of conduct of public schools, and as a result they cannot attend 

these public schools. 

Private schools may allow them to dress according to their cultural beliefs, but 

such schools are too expensive for most people, and the expense effectively 
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excludes the learner from the school. A female Muslim learner might feel 

required to wear the Hijab as part of her religious and cultural beliefs. Muslim 

women wear the headscarf, Hijab, in accordance with their religious beliefs.274 

The headscarf covers the hair and neck of the woman and leaves her face 

exposed.  A Muslim woman is obliged by the Quran to wear the headscarf. The 

question that now arise is whether a school's refusal to allow a Muslim learner 

to wear the headscarf constitutes an infringement of the learner's religious and 

cultural rights. 

Another example of how problems may arise from the lack of cultural diversity 

in schools could arise from the fact that the school requires that the week must 

commence with scripture reading from the Bible and that all learners should 

be present as the scripture reading that happens at assembly. Does the fact 

that the learners' attendance at the scripture reading at some schools are 

compulsory constitute a breach of the rights of learners who are not 

Christians? 

Article 13(2) of the ICESCR states that: 

Education has to be flexible so that it can adapt to the needs of changing 

societies and communities and respond to the needs of students within their 
diverse social and cultural settings.275 

Section 15 of the Constitution states: 

(1) Everyone has the right to freedom of conscience, religion, thought, belief 
and opinion. 

(2) Religious observances may be conducted at state or state-aided 
institutions, provided that— 

(a) those observances follow rules made by the appropriate public 

authorities; 

(b) they are conducted on an equitable basis; and 

(c) attendance at them is free and voluntary. 

(3) (a) This section does not prevent legislation recognising— 
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(i) marriages concluded under any tradition, or a system of 
religious, personal or family law; or 

(ii) systems of personal and family law under any tradition, or 
adhered to by persons professing a particular religion. 

(b) Recognition in terms of paragraph (a) must be consistent with this 

section and the other provisions of the Constitution.276 

 

Section 31 of the Constitution states that: 

(1) Persons belonging to a cultural, religious or linguistic community may 
not be denied the right, with other members of that community — 

(a) to enjoy their culture, practise their religion and use their language; 

and 

(b) to form, join and maintain cultural, religious and linguistic 
associations and other organs of civil society. 

(2) The rights in subsection (1) may not be exercised in a manner 
inconsistent with any provision of the Bill of Rights.277 

The South African judiciary have tackled the issue of cultural and religious 

diversity in various cases. In the matter of Prince v President, Cape Law 

Society278 Ngcobo J stated that: 

The constitutional right to practice one's religion … is of fundamental 
importance in an open and democratic society. It is one of the hallmarks of 

a free society.279 

In the matter of Christian Education SA v Minister of Education280 the court 

stated that: 

There can be no doubt that the right to freedom of religion, belief and opinion 
in an open and democratic society contemplated by the Constitution is 

important. The right to believe or not to believe, and to act or not to act 
according to his or her beliefs or non-beliefs, is one of the key ingredients of 
any person's dignity.281 
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It is clear that there is still a lot to do in terms of education and the education 

system. The number of cases that goes through the courts annually is proof 

that there are still concerns with the current education system. In the next 

paragraph some of the cases where issues were raised with regard to the right 

to education and other rights being in conflict with one another will be 

discussed. After discussing the outcomes of these cases, the courts approach 

will be discussed, as well as the issue of balancing the right to education with 

other rights when these rights come into conflict with one another. 

5.1 The Pillay case 

This issue was first dealt with by the school, and then the mother of the 

complainant, a minor child, approached the Equality court. The discussion 

below will state the facts of the process that was followed by the Equality 

Court, the High Court and the Constitutional Court. 

5.1.1 Pillay Equality Court case 

In this case the school's code of conduct allowed the learners to wear only 

watches as jewellery, and the girls could wear one pair of studded earrings.282 

The mother of the learner concerned enrolled her daughter in the school 

during 2004.283 Before the learner was admitted to the school, her mother 

signed an undertaking that she would ensure that the learner complies with 

the Code of Conduct of the school.284 The school allowed the learner to wear 

the nose stud until October 2004, in order for the piercing to heal.285 The 

learner, however, continued to wear the stud until 2005, when the new 

academic year commenced.286 The school then asked the mother to write a 
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letter motivating why the learner should be allowed to continue to wear the 

nose stud.287 The mother of the learner gave the following explanation: 

She and her daughter came from a South Indian family that intends to 
maintain cultural identity by upholding the traditions of the women before 

them. The insertion of the nose stud was part of a time-honoured family 
tradition. It entailed that a young woman's nose was pierced and a stud 
inserted when she reached physical maturity as an indication that she had 

become eligible for marriage. The practice today is meant to honour 
daughters as responsible young adults. When her daughter turned sixteen, 
her grandmother would replace the gold stud with a diamond stud. She 

claimed that this was to be done as part of a religious ritual to honour and 
bless her daughter. The mother made it clear that the wearing of the nose 
stud was not for fashion purposes but as part of a long-standing family 

tradition and for cultural reasons.288 

The school consulted with an expert in order to get an opinion and was 

informed by the expert that the school is not under an obligation to allow the 

nose stud. The school accepted this advice and informed the learner's mother 

accordingly.289 After receiving the letter the mother wrote a letter to the 

Department of Basic Education stating that the school's decision not to allow 

her daughter to wear the nose stud was a violation of her daughter's 

constitutional rights to "practise the religious and cultural traditions of her 

choice."290 

The Department sided with the school and informed the mother that the 

learner should remove the nose stud.291 In its response the Department stated 

that "schools are not obliged, as it is unreasonable to expect them, to 

accommodate all idiosyncratic practices".292 The learner's mother, after 

receiving this unsatisfactory response, approached the Equality Court in terms 

of section 20 of the Promotion of Equality and Prevention of Unfair 

Discrimination Act.293 
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In the Equality Court it was found that the school had not unfairly discriminate 

against the learner, and the mother then appealed this decision to the Natal 

provincial division of the High Court.294 

5.1.2 Pillay v MEC for Education, KwaZulu-Natal 2006 10 BCLR 1237 (N)295 

The matter went on Appeal and the Appellant was the mother of the learner 

concerned. The Appellant requested the court to make an order stating that 

the respondent, who was the school, be prohibited from unfairly infringing on 

her daughters right to equality and that the respondent be ordered not to 

discriminate against her daughter based on religion, culture or belief. The 

appellant further requested that the respondent be ordered to take measures 

in view of transformation.296 

The High Court found that the Governing Body was obliged in terms of the 

Schools Act to take steps to ensure that there was discipline in the school by 

adopting a code of conduct.297 In the Constitutional Court judgment, O'Regan 

J stated that section 9 of the Constitution had been adopted to acknowledge 

that by giving advantage to people from a certain group, can have the result 

of group disadvantage patterns being formed.298 In this context it means that 

when schools, in their Code of Conduct, advance one particular religious or 

cultural practice which is prejudice to some learners, the schools conduct is 

not in line with section 9 of the Constitution. It was further stated that 

discrimination of this nature was unfair and it led to inequality amongst the 

different groups in society.299 The Court held that when the Governing Body 

made rules for the school, the rules must be conforming with the Schools Act 

as well as with the guidelines.300 
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The court referred to the Preamble of the Schools Act, which states that the 

country needs a new school system that will advance the representative 

transformation of the society. This school system must fight racism and other 

forms of discrimination. The new school system will also advance and protect 

the diverse languages and cultures of the learners, parents and teachers.301 

The guidelines make provision that when a code of conduct is adopted it must 

comply with the Constitution and other legislation such as the Provincial 

legislation and the Schools Act. The code of conduct of the school must uphold 

constitutional values such as human rights and dignity.302 

The Court stated that the Code of Conduct was not consistent with the 

provisions of the Constitution.303 The Court further held that the prohibition of 

wearing the nose stud undermined the value of such religious and cultural 

symbols. This result was that a message was being conveyed to other learners 

that cultural practices and religious beliefs did not have the same value as 

other rights.304 

5.1.3 MEC of Education Kwazulu-Natal v Pillay 2008 1 SA 474 (CC) 305-  

The Constitutional Court held that: 

The conduct of the School was discriminatory against the learner and was 
unfair in terms of the Equality Act. It held that our society prohibits both 
direct and indirect discrimination and aims to eliminate entrenched 

inequalities. It held further that the Equality Court had failed to consider 
properly the impact of the Constitution and the Equality Act on the Code and 
that both religion and culture are equally protected under the Equality Act 

and the Constitution. Because the nose stud had religious and/or cultural 
significance to the learner, the failure to treat her differently from her peers 
amounted to withholding from her "the benefit, opportunity and advantage 

of enjoying fully [her] culture and/or of practising [her] religion" and 
therefore constituted indirect discrimination.306 
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The Court further pointed out that the learner was part of a group of people 

against whom there had been discrimination in the past.307 The court 

highlighted the marginalised and vulnerable status of Hindu people in South 

Africa, the demeaning effect of denying the learner her identity, as well as the 

systematic nature of the discrimination.308 The School was dissatisfied with the 

order of the High Court and applied for leave to appeal to the Constitutional 

Court.309 

In the Constitutional Court Langa J, in the majority judgment, found that 

indeed the school had discriminated unfairly against the learner when refusing 

her the right to wear the nose stud in accordance with her religious and cultural 

beliefs.310 The court pointed out that the problem with the Code of Conduct 

was that it did not make provision for learners like this learner to procure 

exemption from the strict jewellery restrictions as stated in the Code of 

Conduct.311 This compromised the religious beliefs and cultural practices of 

such learners, but not those of learners with different beliefs or practices.312 

In handing down the judgment the court emphasised that: 

The norm embodied by the Code is not neutral, but enforces mainstream 

and historically privileged forms of adornment, such as ear studs, which also 
involve the piercing of a body part, at the expense of minority and historically 
excluded forms. Accordingly, a burden is placed on learners who are unable 

to express themselves fully and must attend school in an environment that 
did not completely accept them.313 

The court further pointed out that: 

Freedom is one of the underlying values of our bill of rights and Courts must 
interpret all rights to promote the underlying values of 'human dignity, 

equality and freedom'. These values are not mutually exclusive but enhance 
and reinforce each other … A necessary element of freedom and of dignity 
of any individual is an 'entitlement to respect for the unique set of ends that 

the individual pursues. One of those ends is the voluntary religious and 
cultural practices in which we participate. That we choose voluntarily rather 
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than through a feeling of obligation only enhances the significance of a 
practice to our autonomy, our identity and our dignity.314 

The Constitutional Court judgement in the Pillay case is applicable to bone fide 

cultural and religious practices.315 The Constitutional Court judgment will 

encourage learners who were afraid to raise their voices and practise their 

religious and cultural beliefs.316 The court stated that it is important that 

learners should feel free to practise their beliefs as only by doing so we will 

come close to the society contemplated in the Constitution.317 The court also 

pointed out that when religious practice is displayed it should be seen as a 

representation of a diversity which will enhance our schools and eventually our 

country.318 

5.2 Head of Department, Mpumalanga Department of Education v 

Hoërskool Ermelo319 

In the Ermelo case the issue arose over receiving education in the language 

of choice.320 The school had always been an Afrikaans school.321 The school 

was approached by the Department of Basic Education during 2006 to admit 

27 English-speaking students who could not be admitted to an English school 

as all neighbouring English-medium schools were full, and this school had 

fewer students than the maximum it could accommodate.322 The School 

refused the Department's request.323 The learners were then registered at a 

nearby English medium school but used the premises of the Hoërskool Ermelo, 

which had enough space to accommodate the additional learners.324 The 

school did not accommodate the learners in a classroom but made the laundry 
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room available for the learners to be taught in.325 The Department paid the 

educators and the learners were taught in English.326 The Department then 

lodged a complaint about the school at the Commission for Human Rights, 

stating that the school was treating these learners as second-class human 

beings.327 

As the shortage persisted when the 2007 academic year started, the 

Department took the decision that English-speaking learners who could not be 

placed in a school should be accommodated by Hoërskool Ermelo. On the day 

the school opened, officials from the Department accompanied the learners 

and parents to the school, but they were refused registration unless the 

children agreed to be taught in Afrikaans.328 The Department filed papers 

against the school and stated in the papers that in the Ermelo circuit the 

Hoërskool Ermelo was the only school that was not filled to capacity. There 

were 15 classrooms available in which grade 8 learners could be 

accommodated, irrespective of their language. The Department was of the 

view that the school could not refuse the learners access to the school.329 

Due to the school's refusal, the Department then issued the school with two 

letters stating that a temporary committee would be appointed to deal with 

the issue, and secondly that the Head of the Department had decided to pull 

back the school's language policy effective immediately in view of the present 

predicament. About 113 learners were stranded at home.330 The amended 

policy stated that the languages of instruction at the school would be English 

and Afrikaans.331 

The school approached the High Court to have the Department's decision set 

aside.332 The school was not successful. The court rejected the application and 
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declined the school leave to appeal, but later granted the leave to appeal.333 

The Supreme Court of Appeal overturned the outcome of the High Court and 

the appeal was upheld.334 The Constitutional Court found that the Department 

had the right to withdraw policies but only in cases where the governing bodies 

of schools failed to act.335 The court dealt with the procedural questions and 

Moseneke J sketched the context of the continuation of inequalities in our 

education system.336 He stated that the continuing inequalities were "a painful 

legacy of our apartheid history". The judgment further recognised Afrikaans 

as a cultural treasure but noted that the indigenous languages had weakened 

significantly and that learners who were not English speaking now had to fight 

to be schooled in English.337 The court stated that these were the some of the 

scars that apartheid had left behind in South Africa.338 

5.3 Christian Education SA v Minister of Education 

Section 10 of the Schools Act prohibits bodily punishment in any school.339 A 

group of Christian parents approached the High Court to strike out section 10 

of the Schools Act. The parents stated that in compliance with their religious 

beliefs, corporal punishment was essential in the rearing of their children.340 

The court found that the parents had relied on the Bible, and the Bible stated 

that only parents could administer corporal punishment, which excluded 

teachers.341 When the Constitutional Court handed down judgment, Sachs J 

stated that section 10 of the Schools Act impose a constitutional limitation, 

which is acceptable, on parents' right to freedom of religion in terms of section 
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36 of the Constitution and ordered that a Curator ad litem be appointed for 

the children concerned.342 

The court dismissed the application and stated that: 

Section 10 of the Schools Act did not constitute a substantial burden on 
religious freedom. Corporal punishment in schools infringed the children's 
right to dignity and security of the person and was accordingly not protected 

by section 31 of the Constitution.343 

Freedom of religion goes beyond protecting the inviolability of the individual 
conscience. For many believers, their relationship with God or creation is 

central to all their activities. It concerns their capacity to relate in an intensely 
meaningful fashion to their sense of themselves, their community and their 
universe. For millions in all walks of life, religion provides support and nurture 
and a framework for individual and social stability and growth. Religious 

belief has the capacity to awake concepts of self-worth and human dignity 
which form the cornerstone of human rights. It affects the believer's view of 
society and founds the distinction between right and wrong. It expresses 

itself in the affirmation and continuity of powerful traditions that frequently 
have an ancient character transcending historical epochs and national 
boundaries.344 

The court pointed out that section 10 of the Schools Act had the aim of 

protecting children from corporal punishment in school.345 

The Appellants in this matter was of the opinion that section 10 of the Schools 

Act infringed on their rights to freedom of religious belief and opinion,346 

language and culture347 and their right to cultural, religious and linguistic 

communities348 the Respondents argues that the fact that inflicting harm to 

the children, infringes the children’s other constitutional rights like equality349 

as well as the child’s right to dignity350 and the child’s right to freedom and 

security of person.351 
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It is clear from this case that when a religious or cultural right infringe on other 

Constitutional right in such a manner that harm is inflicted on the child, the 

right can be limited in terms of the limitations clause.  

5.4 Organisasie vir Godsdienste-Onderrig en Demokrasie v 

Laerskool Randhart352 

The applicant in this matter represented members and learners of a public 

school where there was an infringement of learners' constitutional rights. 

Serious questions were raised by the applicant in this case with regards to 

infringement of the right to freedom of religion in public schools. The applicant 

raised the issue of diversity and of public schools' support of one religion over 

another.353 

The issues in question were: 

a) Whether or not children's right to religion was being infringed upon by 

the fact that the school's badge still represented the Holy Trinity? 

b) Whether the school's mission statement of "we believe" infringed on the 

children's rights? 354 

c) Did religious instruction in schools and referring to any deity in a school 

song in schools infringe on some children's rights? 355 

d) Was the handing out of Bibles at school an infringement on the rights of 

children who did not belong to the Christian faith? 

e) Did the opening of a school day with a reading from Scripture and explicit 

prayer dedicated to a particular God infringe on some learner's religious 

and cultural rights?356 
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The courts stated that it was essential to bear in mind, before the matter was 

decided, that the view that the Constitutional Court took in matters like these 

was in favour of diversity, and the court remain neutral.357 The court stated 

that it was essential to note that legislation had been enacted on both national 

and provincial level that dealt with religious observance in public schools.358 

The court referred to the Schools Act and stated that the Member of the 

Executive Council of a province is the one who is responsible for providing for 

the financial need of learners in that province. Such provision should be made 

from the provincial budget. The Court further pointed out that section 7 of the 

Schools Act "deals pertinently with freedom of conscience and religion at public 

schools".359 

Section 7 of the Schools Act states the following: 

Freedom of conscience and religion at public schools 

Subject to the Constitution and any applicable provincial law, religious 
observances may be conducted at a public school under rules issued by the 
governing body if such observances are conducted on an equitable basis and 

attendance at them by learners and members of staff is free and voluntary.360 

On the matter of Diversity, the court remained concerned that a single faith 

might be branded.361 The court made the following order: 

It is declared that it offends section 7 of the Schools Act, 84 of 1996 for a 
public school  

(i) to promote or allow its staff to promote that it, as a public school, 
adheres to only one or predominantly only one religion to the exclusion 
of others; and 

(ii) to hold out that it promotes the interests of any one religion in favour of 
others.362 

                                       
357 Organisasie vir Godsdienste-Onderrig en Demokrasie para 22. 
358 Organisasie vir Godsdienste-Onderrig en Demokrasie para 27. 
359 Organisasie vir Godsdienste-Onderrig en Demokrasie para 28. 
360 Section 7 of the Schools Act. 
361 Organisasie vir Godsdienste-Onderrig en Demokrasie para 78. 
362 Organisasie vir Godsdienste-Onderrig en Demokrasie para 102. 



56 

 

5.5 Conclusion 

The question that arises from matters relating to all these cases being lodged 

against the State with regard to education is whether the four-A scheme is 

even taken into consideration when decisions are made. Important in this 

instance is the Adaptability leg. The state must ensure that when a code of 

conduct is passed for a school it is of such a nature that it accommodates the 

diverse cultures in South Africa.363 A code of conduct must be flexible and must 

accommodate the need of the learners.364 It is evident in the above cases that 

adaptability is lacking in the South African education system and that this 

needs to be addressed. 

We have seen that the codes of conduct of schools in most instances lay down 

strict rules on how learners should dress and how they should not dress. Most 

of the time this results in learners' cultural rights being infringed upon, and 

some cases of this nature have required decisions by the judiciary. From this, 

the conclusion can be drawn that the school system has not adapted to the 

changes that came with democracy and section 9 of the Constitution, which 

states that everyone has the right to equal enjoyment of the law. The question 

that must be asked is whether the state is fulfilling its duty in realising the 

child's right to education, and whether the limitations imposed by the state in 

some cases are justifiable. This question is investigated in the next chapter. 

  

                                       
363 Skelton 2013 De Jure 21. 
364 Skelton 2013 De Jure 21. 



57 

 

6 Measuring the state's duty to realise the right to basic education 

against the limitation clause 

The right to basic education places a positive obligation on the state to realise 

the right to education immediately.365 Article 2 of the ICESCR deals with the 

duties of states parties to the ICESCR. Article 2 describes the nature of the 

states parties' obligations. It states the following: 

Each State Party to the present Covenant undertakes to take steps, 
individually and through international assistance and co-operation, especially 

economic and technical, to the maximum of its available resources, with a 
view to achieving progressively the full realization of the rights recognized in 
the present Covenant by all appropriate means, including particularly the 

adoption of legislative measures.366 

To establish what the obligations of states parties are, one has to look at the 

wording of Article 2. In General Comment 13 the CESCR states that: 

While the Covenant provides for progressive realisation and acknowledges 
the existing constraints due to the limits of the available resources, it also 

imposes on states parties' various obligations which are of immediate 
effect.367 

The CESCR further states in the same document that states parties have the 

instantaneous obligation to undertake that the right will be provided without 

any discrimination of any kind and that they must take reasonable steps 

towards the fulfilment of the right to education.368 These must be "deliberate, 

concrete and targeted".369 The CESCR also states that the right to education, 

just like all other human rights, imposes the obligations to respect, protect and 

fulfil on states parties.370 

The CESCR states in General Comment No 13 that the duty to respect calls for 

state parties to avoid measures that can impede or preclude the enjoyment of 
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the right to education. The CESCR further states that the obligation to protect 

calls for states parties to take measures that will stop third parties from 

impeding the enjoyment of the right to education.371 Article 2 also places a 

positive obligation on states parties to fulfil the right to education. The CESCR 

identifies the minimum core obligation, which is to ensure the provision of the 

minimum mandatory degree of each of the rights in the Covenant.372 To 

consider the minimum obligation regarding the right to basic education one 

must ask what must be available immediately.373 Kamga is of the opinion that 

the ICESCR provides that "primary education must be compulsory and 

available free to all" and should be realised immediately. He further states that 

this differentiates primary education from other levels of education.374 In the 

Juma Musjid case the court found that: 

Unlike some of the other socio-economic rights, this right is immediately 

realisable. There is no internal limitation requiring that the right be 
progressively realised within available resources subject to reasonable 
legislative measures.375 

Kamga draws the conclusion that primary education should be mandatory and 

that the state should not delay providing the minimum core requirements. He 

also states that a lack of resources should not be an excuse when the minimum 

core requirements must be met.376 Section 29(1) does not have an internal 

limitation like all the other socio-economic provisions and is subject only to the 

limitation clause, section 36, of the Constitution. Section 36 states that: 

(1) The rights in the Bill of Rights may be limited only in terms of law of 
general application to the extent that the limitation is reasonable and 
justifiable in an open and democratic society based on human dignity, 

equality and freedom, taking into account all relevant factors, 
including— 

(a) the nature of the right; 

(b) the importance of the purpose of the limitation; 
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(c) the nature and extent of the limitation; 

(d) the relation between the limitation and its purpose; and 

(e) less restrictive means to achieve the purpose.377 

In terms of section 36 it might be suggested that the availability of resources 

might be a factor to consider when limiting the right to basic education.378 

Seleoane is of the opinion that the limitation of any right is a separate question 

from the meaning of the right. He is also of the opinion that the meaning of 

the right should be determined first in order to establish what right is being 

limited.379 The right to basic education does not have an internal limitation like 

the right to housing, for instance.380 The right is direct and is not dependant 

on available resources. The state must act immediately to realise the right.381 

The courts normally takes the reasonableness approach when dealing with 

textually qualified rights.382 

In Grootboom the court held that section 28(1)(c) does not have the effect 

that socio-economic goods can be directly demanded from the state by the 

parents of the children. The court further stated that "this would be out of step 

with the "carefully constructed constitutional scheme for the progressive 

realisation of socio-economic rights".383 

In the Juma Masjid case the court found that the right to basic education is 

different. The court stated that this is a right to a basic need and that anything 

less than its full provision constitutes a limitation of the right.384 Nkabinde J 

stated that: 

… there is no internal limitation requiring that the right to education must be 
progressively realised within available resources or subject to reasonable 

legislative measures. The right to a basic education may be limited only in 
terms of a law of general application which is reasonable and justifiable in 

                                       
377 Section 36 of the Constitution. 
378 Seleoane 2003 Law, Democracy and Development 140. 
379 Seleoane 2003 Law, Democracy and Development 140. 
380 Seleoane 2003 Law, Democracy and Development 140. 
381 Seleoane 2003 Law, Democracy and Development 141. 
382 McConnachie and McConnachie 2012 SALJ 564. 
383 Grootboom case para 71. 
384 McConnachie and McConnachie 2012 SALJ 564. 
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an open and democratic society based on human dignity, equality and 
freedom.385 

 

  

                                       
385 Juma Masjid case para 37. 
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7 Conclusion: The State's Failure to Realise the Child's Right to 

Basic Education in a Culturally Diverse Classroom 

This study has investigated whether the state fulfils its duty to protect the 

child's constitutional right to basic education without infringing on the child's 

right to religion and culture. From a scrutiny of international instruments as 

well as the provisions in the Constitution it became clear that the right to basic 

education is the most important right that the state must realise, as this right 

empowers the child and other marginalised members of communities to lift 

themselves out of poverty. When the right to basic education is read together 

with section 9 of the Constitution, it is clear that every child should be able to 

enjoy his or her education free from any obstacles preventing the enjoyment 

of the right. Such obstacles could be anything preventing the child from 

accessing education. The state is entrusted with the obligation, derived from 

international instruments and domestic laws, to protect, promote, respect and 

fulfil the child's right to basic education free from any discrimination. 

In South Africa's multi-cultural classrooms diversity is inevitable. In terms of 

the ICESCR, education should be free and available for all children. In general 

comment 13 the CESCR says that states parties are obliged to make education 

available, accessible, acceptable and adaptable. In a culturally diverse society 

the education system must adapt to change, and the child's other 

constitutional rights like the right to religious and cultural practice of choice 

should be respected. 

In terms of section 8 of the Schools Act a "governing body of a public school 

must adopt a code of conduct." The code of conduct must be subject to the 

Constitution, the Schools Act, and Provincial legislation. The code of conduct 

must be adopted after the Governing body has consulted the parties who will 

be affected by this document. This would include the parents, the educators 

and the learners.386 The Minister of Basic Education may in terms of section 

                                       
386 Section 8(1) of the Schools Act. 
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8(3) of the Schools Act provide guidelines that must be followed by the 

governing body when drafting the code of conduct. The aim of the code of 

conduct must be to promote and ensure that there is discipline in the school 

and to promote uniformity.387 Section 7 of the Schools Act states that when 

religious observances are conducted in public schools this must be done on a 

fair and impartial basis and that the attendance thereof should be voluntary to 

the learners as well as the educators.388 

We have seen in the cases discuss above in Chapter 5 and other similar cases 

that the right to education often clashes with the right to religious and cultural 

beliefs and practices. This can be problematic for the learner, the parent and 

the school. So often we see that the strict principles laid down by the governing 

bodies of schools are of such a nature that they disregard the right to religious 

and cultural beliefs and practices and may infringe on the learners' 

constitutional rights. This was proven in the Pillay case. In this case the High 

Court found that the fact that the school's code of conduct was not consistent 

with the Constitution, the Schools Act and Provincial legislation meant that it 

contravened the law.389 When a ban of a certain cultural practice is clearly 

prohibited, the wrong message is sent to learners, and it could be seen that 

the Code of Conduct was not in line with the Equality Act. The message sent 

is that cultural practice and religious belief do not deserve the same protection 

as other constitutional rights.390 In this instance the Code of Conduct failed to 

accommodate diversity in schools.391 In the Pillay case the court stated that: 

"There is no need to suppress individuality to achieve harmony".392 

It is clear from the above that the right to education often clashes with the 

religious and cultural practices of learners due to the fact that the Code of 

Conduct of the school bans certain clothing, nose studs, headscarves and in 

some instances excludes certain languages as media of instruction. Should 

                                       
387 Section 8(2) of the Schools Act. 
388 Section 7 of the Schools Act. 
389 Pillay High Court case 34. 
390 Pillay High Court case 35. 
391 Pillay High Court case 34. 
392 Pillay High Court case 36. 
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schools not draft their codes of conduct in such a way that all constitutional 

rights of learners, including the right to religious and cultural choice, are 

catered for? 

Fundamental rights are protected in legislation in order to protect the 

individuals who are the carriers of those rights. The state has a duty to protect 

those rights. This presupposes that the state must take legislative and 

progressive measures firstly to ensure that the individual enjoys the rights 

provided and secondly to protect the individuals' rights from the interference 

of a third party.393 

It is inevitable that these constitutional rights will at some point come to clash 

with one another and result in conflict.394 Such conflict occurs when one right 

is realised and the others are supressed and "fade away" or become less 

important than the one privileged.395 When there is conflict, the importance of 

the scope of the right conflicted is crucial. To find a solution for the conflict 

may be problematic. Many authors have suggested that when there is conflict 

between fundamental rights, a hierarchy should be found to solve the 

problem.396 The problem with this suggestion is that human rights instruments 

do not provide a ranking of fundamental rights. These instruments provide for 

the demarcation of "absolute rights" and "relative rights".397 Notwithstanding 

the attempts to rank fundamental rights, there is no such thing as a hierarchy 

of rights.398 

When trying to resolve the conflict between two rights, the equality clause 

should be kept in mind and a balance between the rights in conflict should be 

established.399 States violates the right not to be discriminated against when 

they treat one group differently from another without reasonable and 

                                       
393 Kayacan How to resolve conflicts 4. 
394 Kayacan How to resolve conflicts 4-5. 
395 Kayacan How to resolve conflicts 5. 
396 Kayacan How to resolve conflicts 7. 
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justifiable grounds.400 All rights in the Constitution carry the same weight, no 

matter what the content of the right is. The limitation of any right then 

suggests that one right carries more weight than another. Balancing the rights 

seems to be the way to resolve conflicts that arise between rights. Balancing 

entails weighing the interests that are to be protected by the rights. The facts 

of the matters, however, remain crucial when attempting to balance different 

constitutional rights.401 The seriousness of the violation of the rights should be 

categorised to reached a reasonable solution. The question that must be asked 

is what the extent of the infringement of the right is, and whether the approach 

that is being followed is reasonable. The proportionality principle can be used 

to establish whether or not a decision is reasonable.402 The balancing of rights 

is used internationally when the public interest is being dealt with. When 

balancing rights, the court should take into consideration the fundamental 

rights of society. The balancing of rights plays a crucial role in the decisions of 

Constitutional Court when conflict between fundamental rights is being 

resolved.403 

In light of the above, the question arises whether the governing bodies of 

schools should not rather deviate from laying down rules that will exclude 

indigent, minority and marginalised groups of society who have already 

experience inequalities in the past? It might be the best solution for schools to 

stop focussing on hairstyles, jewellery worn as part of cultural practices, and 

headscarves or clothing worn for religious purposes, and focus on how they 

could realise the right to education in the context of diversity, so that all 

learners enjoy the right to education balanced with their other constitutional 

rights. To achieve this end, school governing bodies should ask if their rules 

are the best interest of all the children attending the school. If this question is 

answered in the negative, even if only one child is negatively affected, then 

the governing body should revise the rules. 

                                       
400 Kayacan How to resolve conflicts 10. 
401 Kayacan How to resolve conflicts 15. 
402 Kayacan How to resolve conflicts 16. 
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This analysis reflects the fact that current South African educational practices 

sometimes supress individuality and the identities of learners. This is an 

indication that the focus should shift from the appearance of learners, 

especially when the requirements in the school's code of conduct infringe on 

other constitutional rights of the learner. This would require that constitutional 

rights should be balanced when they are in conflict with one another to prevent 

the limitation of one of the rights. In this way the state would fulfil its 

obligations in terms of international, regional and domestic law. 
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