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                                                       Abstract 

One of the most pressing socio-economic ills currently plaguing South Africa is that 

of youth unemployment, hence the government saw the need to devise mechanisms 

in order to address the crisis. The National Development Plan as a road map paved 

the way for the adoption of the employment tax incentive scheme, firstly introduced 

as the youth wage subsidy. The initiative has been met with stiff resistance since it 

was introduced as the Youth Wage Subsidy in 2011. It was then re-introduced as the 

employment tax incentive scheme and legislated under the Employment Tax 

Incentive Scheme Act 26 of 2013. Critics such as COSATU have argued that the 

scheme might lead to substitution and displacement of older, existing workers in the 

workplace. The National Treasury as well as some writers have refuted this 

suggestion and emphasised that the scheme will lead to job creation for the youth 

and acquiring of skills. In light of this, this study explores the implications of the 

employment tax incentive scheme on workplace law in South Africa. 

The research by the Southern Africa Labour and Development Research Unit 

contributed much in giving insight into the employment tax incentive scheme. That 

study identifies negative effects such as ‘deadweight loss’ and also indicates that 

there has not been any significant change to the employment rate. However, the 

benefits of the scheme have also been elucidated to the effect that the scheme helps 

to train and provide skills to young job seekers. The comparative study on 

Germany’s employment schemes provided lessons for South Africa. The major 

findings of the study are that the employment tax incentive has been successful in 

creating employment though the magnitude is small. Deadweight loss is a major 

setback to the implementation of the employment tax incentive. Lastly, no 

substitution or displacement effects have been validated by available evidence, 

however, the concerns remain justified. It is hoped that this study makes a modest 

contribution to these on-going debates. 
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Chapter One: Introduction 

1.1 Background to the study 

The problem of youth unemployment is the subject of concern in South Africa as 

underscored by the National Treasury, through its paper on youth unemployment1.  

According to a government discussion paper, the unemployment problem has 

resulted in the youth not acquiring skills/experience needed to drive the economy 

forward.2 It goes without saying that there exists a need to create employment for the 

youth. Reports from Statistics South Africa have indicated that youth unemployment 

has worsened since 2008, rising from 32,7% to 36,1% in 2011 and remaining 

between 35% and 37% in subsequent years.3 

This study focuses on the implications of the employment tax incentive scheme on 

workplace law in South Africa, following the passing of the controversial Employment 

Tax Incentive Act.4 It is a scheme aimed at creating employment for young-

jobseekers in the private sector, by giving a certain incentive to the employer for 

creating employment for the youth.  The Congress of South African Trade Unions 

and the Democratic Alliance have different views on the matter. The Democratic 

Alliance is of the view that the new law will enhance job creation and curb youth 

unemployment whereas Congress of South African Trade Unions is of the view that 

the law will have undesirable substitution effects.5 

These contrasting views underpin the controversy underlying the employment tax 

incentive scheme; however, the main objective of the scheme is to address youth 

unemployment. According to Statistics South Africa, all indicators are that the 

situation is getting worse every year.6  However, the implications of the tax incentive 

scheme on workplace law cannot be simply overlooked since there have been 

serious concerns raised regarding employment security.7 What is critical is the 

                                                           
1
 Government of South Africa, Confronting Youth Unemployment: Policy Options for SA: Discussion  

  Paper for Public Comment. National Treasury. February 2011. page 5.         
2
 National Treasury Ibid at page 9. 

3
 Maswanganyi N. 2015. ‘Youth unemployment has worsened since 2008, Stats SA reports-  

   www.bdlive.co.za/national/labour/2015/06/29, accessed 5 September 2015.                                                             
4
 Employment Tax Incentive Act 26 of 2013, Hereinafter ETIA. 

5
 Youth Wage Subsidy in  SA: Response of the Congress of South African Trade Unions (To the 

  National Treasury and DA), page 1- www.cosatu.org.za. 
6
 South Africa’s youth unemployment crisis, 5 March 2014, posted in NUMSA bulletin. 

7
 This employment security relates to older existing employees in the workplace. 

http://www.bdlive.co.za/national/labour/2015/06/29
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employment security of existing employees. The Organisation for Economic Co-

operation and Development, according to the National Treasury, has stressed the 

need to raise net employment through the use of initiatives such as wage subsidies; 

however it hinted at possible abuse of the initiatives.8 

The employment tax incentive scheme stems from the objectives of the National 

Development Plan. The National Development Plan seeks to boost economic growth 

and investment as well as employment.9 It also aims to eliminate poverty and reduce 

inequality. The Plan also seeks to curb youth unemployment and expand the labour 

market through job creation.10 This shows that the employment tax incentive scheme 

is a result of government policy to develop South Africa. However, the scheme is not 

without criticism or controversy. Youth unemployment has been said to be probably 

a result of lack of communication skills or lack of resources to find jobs by the 

youth.11  

The employment tax incentive was previously known as the youth wage subsidy, 

when it was tabled as the Youth Wage Subsidy Bill of 2011. In this study, the terms 

‘employment tax incentive’ and ‘youth wage subsidy’ will be used interchangeably. 

COSATU won the negotiations in the National Economic Development and Labour 

Council, whereby a youth employment accord comprising different measures was 

adopted.12 According to the Minister of Economic Development, Hon Patel, the 

accord recommended the establishment of youth brigades in various public sector 

departments and a certain number of jobs to be set aside for procurement by 

government.13 The government is of the view that the law will promote employment 

for young people and create jobs for special economic zones.14 In terms of the Act15, 

employers will receive a tax incentive to employ young workers for a maximum of 

two years under certain conditions.  

                                                           
8
 National Treasury op.cit note 1 at page 30. 

9
 National Development Plan: Vision for 2030, Minister in the Presidency, on behalf of the National  

   Planning Commission, 2011, page 2. 
10

 Ibid page 2 
11

 Youth Unemployment in South Africa revisited: Development of Southern Africa, 2013, Vol. 30. No.  
    4-5, 545-563, Published by Routledge, London, UK 
12

 Rankin N, 2013 ‘Benefits of Youth Wage Subsidy’, www.bdlive.co.za, Business Day Live. 
13

 Rankin N Ibid note 14 at www.bdlive.co.za 
14

 Unknown www.bdlive.co.za/economy/, accessed 9 June 2014. 
15

 ETIA, section 2 

http://www.bdlive.co.za/
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The Congress of South African Trade Unions is of the view that existing workers will 

be replaced by new, unskilled workers.16 This clearly indicates the crisis created by 

passing this controversial law. The Treasury believes all concerns have been 

addressed in the way it has designed the employment tax incentive scheme.17 This 

shows that the government is confident that the employment tax incentive scheme 

will curb youth unemployment and create jobs in the so-called special economic 

zones. The law has already been signed into effect by the President.18  

The youth wage subsidy is an amount given to private businesses for hiring young 

workers.19 Organisations such as Equal Education have also raised their concerns 

about the implications of such mechanisms, arguing that the Employment Tax 

Incentive Act would fail in its stated intention and jeopardise existing jobs as well. 

The Organisation also highlighted the fact that the period allowed for public 

comment, regarding the Bill in Parliament, was too short.20 This actually hinges on 

the parliamentary process followed in the adoption of the Bill and the subsequent 

enactment of the Employment Tax Incentive Act of 2013. This piece of legislation 

has now seemingly created certain implications which relate to employment 

practices and relationships. 

1.2 Problem Statement 

The Employment Tax Incentive Act21 provides for an employment tax incentive in the 

form of an amount of money by which employees’ tax may be reduced for an 

employer who employs young job seekers/youth. This might give room to the 

displacement of existing workers in favour of younger workers in a bid to acquire the 

incentive. The Congress of South African Trade Unions has highlighted that 

substitution effects will be worse especially with the existence of temporary 

employment services.22  These effects relate to the situation whereby older existing 

workers are substituted by subsidised young workers in terms of employment. Also 

the scheme has a potential to violate Labour Law regulations such as the right not to 

                                                           
16

 www.cosatu.org.za op. cit note 5 at page 1. 
17

 Unknown www.bdlive.co.za/national/labour/, accessed 9 June 2014. 
18

 Government Gazette No.37185 vol.582. 18 December 2013. 
19

 National Treasury op.cit note 1 at page 7. 
20

 Dwane Y and Brockmann B, ‘Our 10 concerns about Employment Tax Incentive Law’-   
    www.politicsweb.co.za, Equal Education. 
21

 ETIA, section 2. 
22

  www.cosatu.org.za op.cit note 5 at page 4. 

http://www.cosatu.org.za/
http://www.bdlive.co.za/national/labour/
http://www.politicsweb.co.za/
http://www.cosatu.org.za/
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be unfairly discriminated against and dismissed as well as the values in the 

Constitution.23 The possible displacement of existing workers raises the concern 

around perceived threats to job security as well as discrimination in terms of hiring 

practices.24 

However, section 5 of the Act25 gives guidelines in the event of displacement of an 

existing worker, by instituting a penalty against the employer and possible 

disqualification. These guidelines might seem to be less effective as far as job 

security of existing workers is concerned. The problem is that the tax incentive 

scheme seems to benefit employers and might give room for employers to change 

their employment practices in order to obtain the incentive.26 In my view, this is 

simply a hypothetical and theoretical implication which has been echoed by critics. 

Critics such as Ainaile, (2015) have raised concerns about the quality of jobs created 

by the tax incentive; since the employment is not permanent, therefore employment 

security might be affected.27  She also highlights the fact that the amendments to the 

Labour Relations Act might have an unintended effect on the tax incentive. This is in 

relation to jobs created by tax incentives, in the sense that the amendments will 

affect the period of employment since they regulate temporary employment. In my 

view, this will affect the implementation of the employment tax incentive. 

1.3 Research aims and Objectives 

The study evaluates the employment tax incentive law against other pieces of labour 

legislation in order to ascertain if there are any conflicts. The study also investigates 

whether the employment tax incentive law benefits employers instead of vulnerable 

employees. Adverse effects of the scheme are also subject to investigation herein. 

 

 

                                                           
23

 Constitution of South Africa, 1996. 
24

 Job security is an essential component of the notion of employment protection, hence a threat  
    job security defeats the objective of employment protection. 
25

 ETIA, section 5. 
26

 Jones J  2014. Employment Tax Incentive Act: ‘Don’t change your employment practices just to get  
    the tax benefits.’-www.globalworkplaceinsider.com/2014/07. 
27

 Ainaile K. 2015 ‘Will employment numbers increase or decrease as a result of the employment tax  
   incentive and the amendments to the LRA?’-www.globalworkplaceinsider, accessed 28 April 2015. 
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(a) Central research question  

The central research question is as follows, ‘will the employment tax incentive have 

unintended consequences in the workplace?’ This question lies at the heart of this 

dissertation. 

(b) Related research question/s  

The related question is as follows, ‘Has the employment tax incentive been 

successful in creating employment thus far?’ This question is crucial since the main 

thrust of the tax incentive is to promote youth employment.  

1.4 Rationale and justification for the study 

The issue of youth unemployment is a major social crisis in South Africa28; hence the 

study seeks to investigate whether the employment tax incentive will actually assist 

in curbing youth unemployment. The study also seeks to explore the interaction of 

new labour legislation and other pieces of labour legislation like the Labour Relations 

Act 66 of 1995 and the Employment Equity Act 55 of 1998. This is because it seems 

that the employment tax incentive scheme compromises the right to fair labour 

practice as set out in section 23 of the Constitution of 1996.  

The study seeks to strike a balance between the employment security of existing 

workers against the need to hire young workers in order to curb youth 

unemployment. The study will provide recommendations on the regulation of the 

employment tax incentive and the implications attached thereto. These 

recommendations will encompass employment security of employees, especially 

existing ones as well as promotion of youth employment. 

1.5 Literature review 

This section discusses existing works on the topic. The debate consists of 

arguments for and against the employment tax incentive scheme or rather the youth 

wage subsidy in South Africa. However, some of the arguments in this section will be 

further explored throughout the study; as such the repetition of some of arguments 

highlighted in this section can thus be justified. The arguments for the employment 

                                                           
28

 See Youth Unemployment Statistics in this regard. 
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tax incentive scheme ought to be canvassed first.  It should be noted that this debate 

has been initiated by concerns around the implications of the employment tax 

incentive scheme on workplace regulations. Government policy objectives ought to 

be discussed first. 

The National Treasury, in its discussion document published for public comment, 

defended the youth wage subsidy stressing that it is targeted at lowering youth 

unemployment by improving the employability of young people.29 In my view, this 

raises a question as to whether wage subsidy or tax incentive has achieved this end. 

The discussion paper has highlighted the assertion by the Organisation for Economic 

Cooperation and Development to the effect that wage subsidies have a potential to 

raise net employment gains.30 In my view, such effect will depend on the 

implementation of the wage subsidies. The National Treasury further stresses that a 

youth employment subsidy reduces financial costs or risks associated with not 

knowing the productivity of the person to be employed.31 In view of this fact, one is 

inclined to concede that the employability of young people will be accelerated due to 

this incentive to employers.  

It is further argued that a youth employment subsidy could help to make the training 

of young workers more affordable to employers, particularly smaller employers.32 

From a personal point of view, the training of young workers indicates the fact that 

young job seekers will certainly acquire skills as well as experience. It has been said 

that part-time work will be converted to full-time work as a result of the subsidy.33 In 

my view, this assertion might be viewed as an over-emphasis of the youth 

employment subsidy and might well not be a true reflection.  

The National Treasury, through its paper, also assured the public that substitution 

effects will not be substantial and that young, inexperienced individuals will not be 

substitutes for experienced workers.34 In my view, the first part of this assertion 

shows an indirect concession regarding the substitution effect. It has also asserted 

that there will be no replacement effects, since the scheme has been introduced 

                                                           
29

 National Treasury. op.cit note 1 at page 6. 
30

 National Treasury op.cit note 1 at page 30. 
31

 National Treasury Ibid note 35 at page 7.  
32

 National Treasury op.cit note 1 at page 7. 
33

  National Treasury Ibid note 37 at page 50.  
34

 National Treasury op.cit note 1 at page 6.  
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during economic recovery.35 In my view, this viewpoint can be regarded as debatable 

from a labour economics perspective since the magnitude of economic recovery has 

to be determined and then the existence of such effects can be established. The 

National Treasury has further refuted the claim that the wage subsidy will put 

downward pressure on wages and stressed that there will not be any effect.36Some 

scholars and writers have also voiced their viewpoints in favour of the employment 

tax incentive scheme or rather the subsidy. Cooper37 also shares the view that the 

wage subsidy will increase job creation as well as improve working experience of 

young workers. He further asserts that legislators have adequately dealt with the 

guidelines to the employment tax incentive so as to avoid substitution effects. 

However, the issue is whether these guidelines will be sufficient to protect 

employees from displacement. Rankin38 is of the view that the wage subsidy will 

increase the duration of employment and also points out that there is no evidence to 

suggest that existing workers will be displaced. Whilst the youth wage subsidy can 

be said to create employment, the assertion around increased duration of 

employment is plausible. The Southern Africa Labour and Development Research 

Unit has conducted a study on the short-term effects of South Africa’s employment 

tax incentive on youth employment probabilities.39 

According to that study, no evidence was found to suggest that the employment tax 

incentive has resulted in an increase in the level of churning in the labour market for 

youth.40 ‘Churning’ refers to a situation whereby the youth are simply released after 

the lapse of the subsidy period and then replaced with new subsidised ones and has 

been further labelled as ‘destructive churning.’ According to Visser41, the 

employment tax incentive scheme is showing positive results thus far. This claim is 

in reference to the budget speech in 2014, by the then Finance Minister, Hon.Nene, 

whereby he announced that by August of that year, 23 500 employers had claimed 

                                                           
35

  www.cosatu.org.za. op.cit note 5 at page 6. 
36

  www.cosatu.org.za. Ibid note 40 at page 3. 
37

  Cooper R 2011. ‘Nuts and Bolts of the proposed Youth Subsidy.’ TaxTalk 23 July/August. 
38

 Rankin N 2013. ‘The Impact of the youth employment incentives and wage subsidies.’ Stellenbosch  

    University. 
39

  Ranchhood V and Finn A op.cit note 9 at page 1. 
40

  Ranchhood V and Finn A Ibid note 44 at page 1. 
41

  Visser A 2014. ‘Employment tax incentive ‘showing positive results’- www/bdlive.co.za 

http://www.cosatu.org.za/
http://www.cosatu.org.za/
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the incentive for at least 209 000 employees.42 In my view, this indicates a 

considerable degree of success as far as youth employment creation is concerned.  

The research conducted by the Southern Africa Labour and Development Research 

Unit has stressed that concerns about substitution effects are not supported by 

available evidence.43 However, this does not mean that these effects cannot be 

ascertained. Regarding the issue of substitution and displacement effects, section 5 

of the Employment Tax Incentive Act44 stipulates certain guidelines. These 

guidelines provide for penalties against the employer in the event of substitution or 

displacement of an existing employee. According to the section, the sanctions 

include a penalty fee of R30 000 to the South African Revenue Service as well as 

possible disqualification of the employer from obtaining the tax incentive.45   

There seems to be a gap between the effectiveness of these guidelines and 

enforcement thereof. Section 4 of the Act46 also stipulates that employers should 

comply with wage regulations; for example they must not deviate from collective 

agreements or basic conditions of employment with regard to the employment tax 

incentive scheme. However, the impact of the tax incentive scheme on wage 

agreements has not been determined thus far. There is a gap relating to academic 

literature on this issue, except the Act itself. Nevertheless, the fact still remains that 

the issue of compliance with wage regulations is provided for in the Act, in order to 

prevent violations of wage regulations by employers. Having dealt with literature in 

favour of the youth wage subsidy or rather employment tax incentive, the literature 

against the scheme ought to be discussed. 

The research by the Southern Africa Labour and Development Research Unit on 

short-run effect of the employment tax incentive is equally useful to this part of the 

discussion.  According to that study, the main finding is that the scheme did not have 

any statistically significant and positive effects on youth employment possibilities.47 It 

is my considered view that this finding has a negative effect on the credibility of the 

employment tax incentive scheme with regard to employment creation. That study 

                                                           
42

  Budget Speech 2014. 
43

  Ranchhood V and Finn A op.cit note 9 at page 6. 
44

  ETIA section 5. 
45

  ETIA section 5. 
46

  ETIA section 4. 
47

 Ranchhood V and Finn A. op.cit note 9 at page 1. 
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also revealed ‘deadweight’ effects and has hinted at ‘destructive churning’ as a 

potential problem if workers are released after the subsidy expires and new ones 

who qualify for the subsidy get hired.48 In my view, the potential problem of 

‘destructive churning’ is a serious cause for concern as will be elucidated. 

The research paper also stresses that the fear of young workers replacing 

established employees cannot be simply overlooked since it is a potential problem 

as well.49 It is my respectful submission that this viewpoint seems to validate the 

concerns around substitution and displacement effects.  According to the response 

by COSATU to the National Treasury and Democratic Alliance, the wage subsidy will 

have substitution effects because firms would want to employ subsidised workers in 

exchange for an incentive.50 This raises the question as to whether the employment 

tax incentive will threaten job security of existing workers.  Jones51 hints at the fact 

that employers might want to amend their employment practices in an attempt to 

qualify for a greater benefit in terms of the scheme. It is my respectful submission 

that the issue around the possibility of unintended consequences is one that 

resembles a ‘common thread’ in the sense that it keeps on recurring. 

 Brentstyan52 is of the view that the employment tax incentive scheme might be a 

social grant for employers, instead of benefiting vulnerable existing employees. In 

my view, this point of view tends to suggest that the scheme might just be a benefit 

to employers at the expense of employees. Organisations such as Equal Education 

have also voiced concerns about the employment tax incentive scheme. The 

Organisation has stressed that the Employment Tax Incentive Act will fail in its stated 

mandate and might compromise existing jobs, according to indicators.53  

Equal Education has hinted at the possible displacement of existing workers and has 

further submitted that no structural process to evaluate the subsidy was 

announced.54 It is my considered view that the lack of proper evaluation of the 

subsidy is a cause of concern, as it might yield unintended consequences. Schoer 

and Rankin investigated the demand-side of the scheme by directly asking firms how 

                                                           
48

 Ranchhood V and Finn A. Ibid note 52 at page 5. 
49

 Ranchhood V and Finn A. op.cit note 9 at page 5. 
50

 www.cosatu.org.za. op.cit note 5 page 1. 
51

 Jones J. op.cit note 28 at www.globalworkplaceinsider.com 
52

 Brentystyan J. New employment scheme is a ‘social grant for employers.’ Parliament, Capetown. 
53

 Dwane Y and Brockmann B. op.cit note 22 at www.politicsweb.co.za 
54

 Dwane Y and Brockmann B. Ibid note 58 at www.politicsweb.co.za 

http://www.cosatu.org.za/
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they would react to its implementation. Of the respondents, 38% indicated they 

would hire new labour, whilst 62% indicated they would favour the youth in new job 

openings.55 According to the Southern Africa Labour and Development Research 

Unit, this finding favours the hypothesis that older workers will be replaced in favour 

of younger workers who are eligible for the incentive.56 In my view, all this lends 

support to the resonating ‘common thread’ perception which has been alluded to 

above. The study conducted in Germany on the effect of hiring-subsidies is also 

crucial since it revealed the possibility of substitution and displacement effects. It 

highlighted the possibility of additional employment substituting employment cuts in 

other population groups.57 It is my respectful submission that this evidence from 

Germany lends some support to the hypothesis around substitution and 

displacement effects of the employment tax incentive scheme in South Africa. 

According to COSATU, the International Labour Organisation has reported that 

research in various countries has shown the existence of deadweight and 

substitution effects of 70%-90% jobs created.58 

 Apart from the issue of substitution and displacement, another issue which is 

relevant to this study is that of discrimination, either during recruitment of employees 

or in the course of employment. Jones59 is of the view that relying on age as a 

determining ground for employment could constitute unfair discrimination and has 

further asserted that affirmative action is not applicable as a justification. This is in 

reference to the fact that the Employment Tax Incentive Act60 stipulates an age limit 

on employees qualifying for employment. However, in my view, there exists a gap as 

to the issue of discrimination against existing older workers in the course of 

employment. 

The issue of quality of jobs created by the incentive scheme also deserves mention. 

Ainaile61 highlights the fact that the quality of jobs created by the employment tax 

incentive scheme is questionable, since the jobs are not full-time permanent 
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positions. In my view, this relates to the employment security of youth, hence the 

possibility of ‘destructive churning.’ She further highlights that the amendments to the 

Labour Relations Act might have an effect on the implementation of the scheme, as 

far as period of employment is concerned.62 In my view, employers might be 

reluctant to create employment for the youth due to the tightening of temporary 

employment regulations. There is a gap relating to the effect of the amendments on 

the implementation of the scheme, since they have already been passed into law. 

Also the effect of the scheme on employment as well as wages cannot be left out. 

The study on hiring-subsidies in Germany has revealed that the existence of upward 

pressure as a consequence of employment subsidies is limited.63 In my view, this is 

a cause for concern as it might have an effect on wage regulations and collective 

agreements. However, there is a gap as to that effect at this current stage. Equal 

Education has also shared this concern and further submitted that there is need for a 

growing economy in order to reduce unemployment.64 In my view, the issue of a 

growing economy can be said to be a point of debate. The research by the Southern 

Africa Labour and Development Research Unit found no evidence of change in the 

rate at which the youth find employment or lose employment since the scheme was 

introduced.65 In my view, this might be as a result of the way the scheme has been 

implemented. The results on hiring-subsidies suggest no significant improvement on 

employment rate and show presence of ‘deadweight effects.’66  

In light of this discussion, it is evident that there is cause for concern regarding the 

possible unintended consequences of the employment tax incentive scheme. Some 

gaps to be filled have been highlighted throughout the discussion. The point of 

departure from this literature review is that the scheme has negative implications on 

the workplace, particularly concerning existing older workers. Against that 

background, this study aims to critically analyse the law on the employment subsidy, 

drawing on important comparative lessons from Germany which has a very 

successful scheme to improve youth employability through tax incentives.  
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1.6 Research methodology and data collection 

The methodology chosen for the study is qualitative. This is because the study 

focuses on the implications of the employment tax incentive scheme; hence the 

study will be guided by literature, views and discussions of learned authors, 

academics or scholars.  According to Creswell67 on qualitative research, researchers 

collect data by examining documents, observing behaviour or interviewing people. 

He further submits that qualitative research interprets what is seen, heard and 

understood.68 Creswell stresses that the best method of research ought to be based 

on the research question/s and explore processes, activities and events.69 Based on 

Creswell’s views, the qualitative method is suitable for this study, considering the 

research topic and research questions.  Theory-building is the defining concept of 

this study as well as exploration of views and concepts.  

It is my considered view, that a comparative study is imperative in order to provide 

some lessons to South Africa. International instruments on Labour Law will be 

considered if relevant to the study. 

1.7 Scope of the study 

The study will only be limited to aspects of workplace law and employment 

protection. A comparative study will be provided as well. The chapter breakdown will 

be as follows: 

Chapter 1: General Introduction: This section will contain background to the study as 

well as literature review and also the problem statement, research methodology and 

other related introductory materials. 

Chapter 2: An Insight to the Tax Incentive: This section will cover the origin of the tax 

incentive and other initiatives for employment. It will also discuss employment tax 

incentive in detail. 

Chapter 3: Comparative Study of South Africa and Germany: This section will give a 

comparative study on youth unemployment as well as employment protection. 
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Chapter 4: Employment Protection and Youth Unemployment: This section will follow 

up from the previous section but will be focused on South Africa. 

Chapter 5: Conclusion and Recommendations: This section will summarise the 

findings and give a conclusion as well as highlighting gaps for further study. It will 

also provide recommendations. 

1.8 Ethical Considerations 

Certain standards of ethics will be observed throughout this study. This includes the 

proper acknowledgement of sources. This study will contain views and debates of 

different academics; hence they should be correctly quoted or acknowledged to 

avoid plagiarism. This study will be carried out based on objective views and not by a 

subjective state of mind or emotions. Unsubstantiated claims or statements will be 

avoided in this study in order to ensure the correctness of the findings. The next 

chapter will provide an insight into the tax incentive scheme, including its 

development as well as factors relating to its implementation 
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Chapter Two: An insight into the tax incentive scheme 

2.1 Introduction 

This chapter deals with the background or contextual framework to the tax incentive 

scheme as well as its challenges. The development of tax incentive policies in South 

Africa will be traced as well as the adoption thereof. The development will be traced 

back from the Organisation for Economic Cooperation and Development. The case 

for and against the employment tax incentive will be made in order to highlight critical 

concerns about the scheme. The positive contribution of the incentive will be critically 

analysed as well its effectiveness. Reference will be made to the research conducted 

by Southern Africa Labour and Development Research unit on the short-term effects 

of the employment tax incentive scheme. Problematic factors in relation to the 

implementation of the scheme will also be analysed in order to give a vivid picture of 

likely its likely unintended effects. 

2.2 The development of tax incentive policies 

The emergence of tax incentives can be traced back to the early 1980’s in the OECD 

countries when the international competitiveness of the economies of developed 

countries was of great concern.70 The OECD countries being referred to are non-

African countries like the United States of America, Germany and Canada. These 

countries pursued tax incentive policies aimed at increasing the funding and 

performance of research and development since there was a need to boost industrial 

growth and international competitiveness of firms.71  

The trend in investments in research and development also created lessons for 

South Africa. Tax incentive policies were aimed at promoting investments in 

research and development as well as performance by private industry.72 However, 

the current incentive scheme in South Africa is mainly aimed at employment 

creation, and in particular on curbing youth unemployment. The tax incentive was 

introduced because of labour market imperatives as well as research and 
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development initiatives.73 One of the lessons for Africa is with regard to the 

increasing of private investments and also effect on income tax policies.74 What is 

clear is that tax incentives have an effect on income tax policies though there might 

be an increase in private investments. The trends have shown that there can be 

differentiated regional incentive schemes for foreign direct investment in research 

and development.75 This assertion lends some support to the adoption of tax 

incentives and similar initiatives. It has also been stressed that the constant review of 

tax incentive policies is vital for research and development.76 The tax incentive 

policies also created lessons for South Africa, hence the development thereof 

requires elucidation.  

2.3 The development of the employment tax incentive scheme in South Africa 

South Africa has adopted a certain tax incentive policy, which is currently regulated 

by law, namely the Employment Tax Incentive Act 26 of 2013. This tax incentive 

scheme was adopted in response to the problem of youth unemployment.77 The 

historical development of the tax incentive in South Africa needs to be discussed in 

order to provide a clear understanding of the background. In 2011 the National 

Treasury undertook a study on the need to address the problem of youth 

unemployment and reviewed measures that were already in place.78 That study 

revealed that there was a need to create employment for the youth and that 

employment subsidies were very suitable in increasing the employment rate and 

employment possibilities. 

The government adopted the National Development Plan, which aims at creation of 

employment, expanding the labour market as well as eliminating poverty.79 The Plan 

provides for adoption of policies and initiatives, inter alia, to address youth 

unemployment. In my view, it cannot be disputed that this initiated the adoption of 

the employment tax incentive scheme. However, there were certain programmes 

before the adoption of the tax incentive scheme.80 These programmes were mainly 
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meant to increase productivity at firm level as well as raising the quality of workers 

through a series of supply-side interventions.81 Examples of these programmes were 

Further Education and Training Schools, and Sector Education and Training 

Authorities. These programmes had a problem in establishing a transferrable skills 

base for the youth and also alignment with the requirements of firms.82 In light of this, 

it is clear that there was a need for better and sustainable youth employment 

initiatives. However, certain non-training based and supply-side programmes 

deserve mention in this section of the study. These programmes were implemented 

through entrepreneurship programmes, job search assistance and sanction 

schemes.83 It is quite plausible to assert that these programmes had a certain effect 

on employment of young job-seekers. However, the established fact is that these 

programmes had a limited effect on employment creation.84 These programmes had 

a limited impact on youth unemployment, thus necessitating the need for further 

initiatives. 

There were two major initiatives from the demand-side, namely the Expanded Public 

Works Programme and Learnership Agreements which were aimed at lowering the 

risk of employing inexperienced young workers.85 In my view, these programmes 

were of an empowerment nature, since they prepared the youth for employment, 

hence they were not for immediate employment creation. Another factor is that the 

subsidy given to firms was too low to cover related training costs and the low-skilled 

unemployed base was excluded.86 Youth employment trends gathered from the 

labour market reveal that these initiatives failed to address youth unemployment.87 

For this reason, the employment tax incentive scheme was proposed as an incentive 

to create more job opportunities for young job-seekers. The scheme was then 

passed into law as the Employment Tax Incentive Act 26 of 2013. According to the 

Preamble of the Act88, the government recognised the need to share the costs of 

expanding job opportunities with the private sector. 
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In light of this, it is apparent that the main purpose of the employment tax incentive 

scheme is to address the problem of youth unemployment in South Africa. However, 

what remains to be established is whether the scheme will address youth 

unemployment in a sustainable manner. This study sets out to explore the 

unintended consequences or rather implications of the employment tax incentive 

scheme on the workplace. However, the benefits as well as effectiveness of the 

employment tax incentive scheme require elucidation. 

2.4 Benefits and effectiveness of the employment tax incentive scheme 

The benefits of the employment tax incentive scheme need to be considered in every 

respect though there might be short-falls.  The scheme promotes social justice by 

creating employment for the youth since youth unemployment is rife in South 

Africa.89 It also reduces the cost of hiring young people for employers through a cost-

sharing mechanism with the government.90 In my view, the employability of young 

people in the workplace is enhanced in this respect. Employers who are registered 

for tax incentives will be eligible to decrease their PAYE employee’s tax that is 

payable for hiring a qualifying individual.91 

The scheme consequentially may lead to the training and acquiring of skills by young 

inexperienced workers entering the labour market.92 Plausibly, the labour market in 

South Africa will expand, hence economic growth is inevitable. The young job 

seekers not only include unemployed graduates, but also include those without such 

qualifications.93  In my view, this indicates the fact that the application of the scheme 

is accommodative. It means that even after matriculating one can enter the labour 

market and get the necessary training and skills. However, at this stage the 

effectiveness of the tax incentive scheme to this end needs to be discussed. 

According to the Southern Africa Labour and Research Development, the effect of 

the employment tax incentive is small in magnitude.94 It also found that there is no 

evidence that the rate at which the youth find or lose employment has changed since 
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the scheme was introduced. The study by the Unit also hinted that the way in which 

the employment tax incentive has been implemented may itself limit its effects since 

relatively small firms are largely excluded from benefiting from the incentive and 

medium-sized and larger formal sector firms benefit instead.95 It is my considered 

view that the effectiveness of the scheme depends on the implementation thereof. 

The main finding from the research by the Unit is that the scheme did not have any 

statistically significant and positive effects on youth employment possibilities.96  

However, this does not mean that there has not been positive employment creation 

for the youth. 

A controlled experiment by Levinsohn in 2014 attempted to measure the 

effectiveness of a wage subsidy in South Africa. According to the experiment, a 

voucher (to be given to prospective employers) was given to unemployed individuals 

in a treatment group.97 The results reveal that employment was higher by 25%, as 

compared to the control group of those who did not receive the voucher, and this 

persisted for 18 months after the expiry of the voucher.98 In my view, this indicates 

the effectiveness of the scheme and the fact that effectiveness depends on the 

criteria used for ascertainment. However, the study by Southern Africa Labour and 

Development Research Unit revealed the presence of the ‘deadweight loss’ effect, 

thus highlighting the unintended effects of the employment tax incentive scheme.99 

‘Deadweight loss’ effect refers to a situation whereby the employment rate remains 

the same even where the subsidy is applied, meaning that the subsidy amount 

becomes a loss. 

The Research Unit further revealed certain theoretical implications with regard to the 

effectiveness of the employment tax incentive. The first effect has been referred to 

as the ‘output effect’, which entails that increase in output will result in increase of 

youth labour.100 It is my respectful submission that this inclines to the effectiveness 

of the tax incentive as far as employment creation for the youth is concerned. The 

second effect has been attributed to the decrease in the relative price of labour and 

                                                           
95

  Ranchhood V and Finn A op.cit note 9 at page 35. 
96

  Ranchhood V and Finn A Ibid note 104 at page 1. 
97

   Ranchhood V and Finn A op.cit note 104 at page 6. 
98

   Ranchhood V and Finn A op.cit note 104 at page 5. 
99

   Ranchhood V and Finn A Ibid note 107. 
100

   Ranchhood V and Finn A op.cit note 104 at page 9.  



19 
 

leads to a substitution towards the relatively cheaper factor of production.101 In my 

view, the assertion confirms the theoretical implication of the ‘substitution effect.’ 

According to the research, the ‘substitution effect’ implies that for any given output 

level, firms will employ more youth than they would have employed in the absence of 

the employment tax incentive.102 It further noted that the implication is that they will 

employ fewer workers from at least one other category of workers, for a given output 

level. That research indicated that the total effect with an eligible firm is the 

combination of the substitution and output effect.103 It further asserts that the total 

effect of the employment tax incentive on the aggregate demand for a particular 

group of non-youth labour is uncertain. It is my considered view that the tax incentive 

scheme could affect the demand for other groups of labour. In that respect, it is 

imperative that a case against the scheme ought to be made. This entails critically 

engaging the theoretical implications and problematic issues relating to the 

implementation of the scheme. 

2.5 The case against the employment tax incentive scheme 

There has been much criticism levelled against the employment tax incentive 

scheme in South Africa. Trade unions have voiced discontent with the new law, 

saying it will only increase exploitation and not reduce it.104 The Congress of South 

African Trade Unions has challenged the tax incentive scheme, arguing that it will 

have undesirable substitution effects in the workplace.105 The common perception is 

that the rights of existing workers in the workplace will be compromised in a bid to 

access the incentives by employers by hiring young job seekers. It is my considered 

view that this makes out the case against the tax incentive scheme. 

Section 5 of the Employment Tax Incentive Act106 provides for guidelines in the event 

of displacement of an existing employee. However, the guidelines might not be 

sufficient to provide adequate protection. This is because there is no clear remedy or 

recourse for the employee other than a penalty and a possible disqualification of the 
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employer. There is a raging debate regarding who stands to benefit from the 

employment tax incentive scheme. Brentsytan107 is of the view that the scheme 

might be a social grant for the employer, instead of benefiting vulnerable existing 

employees. This view attests to the negative implications of the employment tax 

incentive scheme. 

The Organisation for Economic Cooperation and Development has stressed the 

possibility of wage subsidies raising net employment, but has hinted at the need for 

close monitoring of the programme to prevent abuse by employers.108 This boils 

down to the fact that though the employment tax incentive scheme might create 

employment, the unintended consequences must not be overlooked. It is my 

considered view that these concerns or rather implications are theoretical and 

hypothetical in nature. The National Treasury, through its Discussion Paper109 

conceded that several indirect effects and unintended consequences can limit net 

employment gains in the short-term. These were identified as deadweight loss, 

substitution and displacement effects.110 

According to a study by the Southern Africa Labour and Development Research 

Unit111, deadweight loss was identified as a major negative consequence of the 

employment tax incentive scheme.  In my view, this is because there will be no 

change in the employment rate and the incentives to employers will be just a loss, 

hence there will be no impact on employment creation. The study hinted at 

‘destructive churning’  as a potential problem and highlighted that churning is of 

concern if companies release workers after the subsidy expires, and employ new 

workers who qualify for the subsidy as replacements. COSATU112, in its response to 

the National Treasury and the Democratic Alliance, also highlighted the possibility of 

‘destructive churning’ as a cause for concern since subsidised young workers risk 

being released after the end of the subsidy period. It is my considered view that such 

occurrence would compromise security of employment for the youth.  
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According to a report by the International Labour Organisation in 2011, research in 

various countries revealed that wage subsidies lead to combined deadweight effects 

and substitution effects of 70-90% of jobs created.113 This clearly calls for serious 

consideration of the employment tax incentive scheme in South Africa. As previously 

stated, section 5 of the Employment Tax Incentive Act114 provides for guidelines to 

prevent the abuse of the tax incentive scheme. However, COSATU has argued that 

a legal framework does not matter, since workers’ rights are violated on a daily 

basis.115 It stressed that only 29% of the workforce is unionised in South Africa, 

which opens up the majority to abuse. Though this argument is theoretical, it 

warrants careful consideration since it underpins the issue of vulnerability of 

employees. In my view, the fact that the majority of the workforce is not unionised 

validates the fact that a legal framework might be less effective unless properly 

implemented.  

The impact of the wage subsidy on wages also requires elucidation since there have 

been certain concerns around the issue. COSATU has highlighted that the wage 

subsidy is likely to put downward pressure on wages.116 However, there is no direct 

evidence to this effect as far as the tax incentive scheme in South Africa is 

concerned. The National Treasury has refuted the assertion by COSATU, 

concerning downward effect on wages.117  The concern about effect on wages also 

needs consideration as this has certain implications on wage regulations in 

employment law.  

However, a Natural Experiment118 on hiring subsidies in Germany has revealed that 

upward pressure on wages as a consequence of employment subsidies is limited. 

Reference is made to Germany in this regard, in order to put the issue around the 

effect of the subsidy on wages into perspective. Equal Education, an NGO, has also 

raised its concerns about the Employment Tax Incentive Act. The Organisation is of 

the view that the Act will fail in its stated intention to create employment and may 
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compromise existing jobs.119 This clearly shows a common thread of concern 

amongst critics regarding the likely unintended effects of the scheme. It also echoes 

COSATU’s sentiments that the subsidy is likely to put downward pressure on wages 

and further highlighted that no structural process to evaluate the subsidy has been 

created.120 

The issue of a lack of structural process to monitor and evaluate the scheme is  

crucial since it has far-reaching implications such as change of employment 

practices by employers. It is my considered view that such a situation would give 

room for abuse of the scheme, hence compromising employees’ rights. According to 

Equal Education’s Secretary General, Brockman, the Act poses a serious threat to 

existing older workers and does not provide a durable opportunity for youth in South 

Africa.121 Another issue which needs to be discussed is the qualification for the 

employment tax incentive on the part of the employees. This is because an 

employee has to qualify for employment in order for the employer to obtain the tax 

incentive. 

Section 6(1) of the Employment Tax Incentive Act122 provides that an employee 

should not be less than 18 years old and not more than 29 years old at the end of 

any month in respect of which the incentive is claimed. It is my respectful submission 

that this age restriction has implications for unfair discrimination on the basis of age. 

What must be considered is whether the age differentiation is fair discrimination 

according to employment law. This is because section 6 of the Employment Equity 

Act123 prohibits unfair discrimination whether direct or indirect. The section prohibits 

discrimination on grounds of age, amongst others. Age restriction in this instance, 

may qualify as indirect discrimination; this is because an objective barrier is placed 

before employment, which exclude members of particular groups.124  

However, it needs to be established whether the age discrimination is unfair or 

otherwise. According to section 6(2) of the Employment Equity Act125, discrimination 

is not unfair if it is for affirmative action measures or constitutes an inherent job 
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requirement. Jones126 is of the view that relying on age as the determining ground for 

employment could constitute unfair discrimination. He further asserts that affirmative 

action is not applicable in the case of the employment tax incentive scheme. Having 

provided a case against the tax incentive scheme, certain problematic factors with 

regard to the practical implementation of the scheme should be canvassed. 

2.6 Factors relating to practical implementation 

The first short-coming is the fact that the scheme seems to benefit large-scale 

employers at the expense of small-scale employers.127 In my view, this might affect 

the effectiveness of the employment tax incentive on youth employment. The South 

African Institute of Tax Professionals holds the view that the government is missing 

the target with the employment tax incentive and small businesses have not 

benefited.128 It is my considered view that equitable sharing of the tax burden is vital 

as well as casting the net wide enough to cover all employers. According to the 

research by the Southern Africa Labour and Research Development Unit, the fact 

that the scheme excludes small-scale employers/firms might limit its potential impact. 

In light of this, a concern arises as to whether the scheme might be missing its 

objectives as set out in the National Development Plan as well as the governing 

legislation. It has been said that small businesses will lose out on the employment 

tax incentive if payroll systems do not cater for reduction of their PAYE bill.129 

Another point, in my view, is that the employment tax incentive does not cater for 

people with disabilities. Jacko130 stresses the issue of disabilities-related tax 

incentives as more reason to promote employment access. It is my considered view 

that disabilities-related incentives are of importance and need to be considered. 

The research by Southern Africa Labour and Research Development Unit asserts 

that decision-makers who decide whether to employ a person or not are personally 

not affected by the employment tax incentive.131 According to the research, in large 

franchised supermarket chains, employment decisions might be made by local 
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branch managers but the benefits of the incentive accrue to a centralised 

headquarters. In view of this, one might be inclined to the view that the practical 

implementation of the scheme is problematic; hence room for abuse seems to be 

open. The Research Unit further suggests that the employment tax incentive will 

have no effect on employment in a firm unless the incentive is passed on to the 

branch managers.132 In this respect, it is safe to stress that this indicates the 

practical problems with regard to the implementation and effectiveness of the 

employment tax incentive.  

The research also asserts that if the incentive accrues to labour brokers, who do not 

pass it to the ultimate employers, then the employment related effects will be 

suppressed.133 In my view, this hints at the fact that labour broking might exacerbate 

the negative effects or unintended consequences of the tax incentive scheme. It is 

my respectful submission that the thrust of the argument is the fact that the ultimate 

employer must have the final decision regarding employment and the incentive must 

be passed on to him/her. However, this issue is controversial since the person who 

decides on employment might abuse the scheme in violation of employment law.134 

Another point to be stressed is that of compliance with regard to the employment tax 

incentive. The South African Institute of Tax Professionals has asserted that the cost 

of complying with the employment tax incentive will outweigh the benefits thereof.135 

In my view, this lends some support to the concerns about the possible abuse of the 

scheme and non-compliance with regulations. The organisation further highlighted 

that the penalties for non-compliance by the employers in the incentive legislation 

seem to be less effective, as a ‘wait and see’ approach is adopted.136  From my point 

of view, this is at the heart of the study since the implications of the tax incentive 

have sparked controversy. 

Bird137 has alluded to the fact that the incentive has not been attractive to small and 

medium-sized businesses. She further asserts that take-up has been minimal and 

certain amendments are required in this regard. It has also been said that the fact 
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that PAYE liability may be denied, according to the law, creates certain 

challenges.138 In my view, this type of discrepancy has a potential to hinder the 

effectiveness of the employment tax incentive scheme. The calculation of the 

incentive as well as the fact that there is no reimbursement mechanism for excess 

amounts generated can be regarded as another short-coming.139 In my view, it is 

clear that the practical implementation of the employment tax incentive appears to be 

riddled with short-comings. However, it is my respectful submission that these short-

comings do not render the scheme completely defective. 

2.7 Summary 

This chapter has attempted to provide an expose of the historical evolution, the 

advantages and inherent weaknesses in the system. The development of tax 

incentive policies in Africa has been unpacked. It has been shown that there was a 

need for the development of tax incentives with a view to job creation, especially for 

young job seekers.140 Of most importance, the South African position on tax 

incentives has been explored in this section. The rationale behind the employment 

tax incentive scheme in South Africa has been articulated as well.141 The chapter 

has shown that the employment tax incentive in South Africa is guided by a certain 

legal framework. The criticism against the employment tax incentive scheme has 

also been accommodated in this section of the study. The benefits of the scheme 

have not been ignored since the aim is to alleviate poverty by creating employment 

for the youth, hence expanding the labour market.142 

The effectiveness of the scheme has also been discussed, however the issue of who 

stands to benefit remains contentious. This is because some critics believe that 

employers will just benefit at the expense of vulnerable employees.143 However, it is 

apparent that the unemployed youth will also benefit. The chapter has shown that 

small-scale employers seem to be overlooked and are not benefiting from the 

employment tax incentive scheme. The problematic factors relating to the practical 
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implementation have also been elucidated in this section. What is apparent is the 

fact that the employment tax incentive scheme seems to be missing its target, 

according to the South African Institute of Tax Professionals.144 

The guidelines for displaced employees have been said to be less effective in 

protecting existing employees from displacement. It has also been highlighted that 

the incentive scheme seems not to be attractive to small and medium-sized 

businesses.145 The concern around age discrimination with regard to the scheme 

has been explored. It has been pointed out by Jones, that such discrimination may 

be classified as ‘unfair’ and affirmative action cannot be applicable. However, South 

Africa is not the only country which has faced youth unemployment problem and 

resorted to employment schemes.146 Germany is a good example of countries that 

have adopted employment schemes in order to address youth unemployment. This 

is why the next chapter will deal with comparative study of employment schemes in 

South Africa and Germany. 
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Chapter Three: Comparative study of employment schemes in 

South Africa and Germany 

3.1 Introduction 

This chapter will give a comparative study of employment schemes in South Africa 

and Germany. Germany has been picked for the reason that it also experienced the 

problem of youth unemployment and managed to address it adequately by adopting 

employment schemes similar to South Africa.147 For this reason, it is my considered 

view, that South Africa can learn important lessons from Germany regarding 

addressing youth unemployment and devising initiatives. German employment 

schemes, similar to the youth wage subsidy, will be elucidated in detail in as far as 

we can draw important parallels from that study. 

The difference in legal systems between South Africa and Germany will also be 

taken into account. German labour market policies which relate to the promotion of 

youth employment will be discussed as well. Employment protection in Germany as 

well as labour regulations will not be left out in this chapter. The vocational system in 

Germany will be discussed as well as its challenges in addressing youth 

unemployment.148 Lastly the effectiveness as well as negative consequences of the 

employment schemes will also be discussed. 

3.2 Addressing youth unemployment in Germany 

The youth unemployment problem in Germany surfaced in the 1990’s.149 For a 

period Germany was unable to tackle youth unemployment until it devised 

employment mechanisms and policies to address the challenge.150 In light of this, 

one can conclude that South Africa’s current youth unemployment problem is not 

different from the one experienced by Germany. The employment mechanisms and 

devices also catered for other categories of persons, such as older people and the 

disabled.151 These mechanisms, in my view, are very similar to the employment tax 
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incentive in South Africa, though not the same. The Integration Allowance (EGZ), 

similar to the wage subsidy, was introduced in 1998.152 This scheme was intended to 

address unemployment among older people. It has been reported that Germany 

experienced a challenge of long-term unemployment as well as challenges in 

promoting youth employment.153 In my view, this indicates that South Africa’s 

challenges about employment creation are no different from those of Germany. As 

stated earlier, Germany devised employment schemes and policies to deal with 

youth unemployment, just as South Africa introduced the tax incentive. It introduced 

vocational education and training as well as minimum wages and employment 

protection measures.154 However, vocational training faced certain challenges which 

will be discussed later in this chapter as well as labour market policies. 

As of 2014, an Employment Plan has been adopted by the government of Germany 

and sets out employment initiatives and policies to promote employment.155 In my 

view, this Plan can be compared to the National Development Plan adopted by the 

government of South Africa, which provides for employment schemes such as the 

employment tax incentive. However, Germany did not introduce an employment tax 

incentive. It introduced activation measures and labour policies which mainly focused 

on public sector employment as well as systems to encourage low-qualified job 

seekers to resume studies.156 It is my respectful submission that this indicates that 

employment schemes in Germany are not only for private sector employment, unlike 

in South Africa.157 This is because the employment tax incentive is meant to promote 

private sector employment. 

 As of 2014, it has been reported that long-term unemployment in Germany has 

fallen to one million and youth unemployment has fallen compared to other 

countries.158 In my view this indicates the effectiveness of the employment schemes 

and policies adopted by Germany. Furthermore, it has been reported that youth 

unemployment in Germany has been falling continuously since the beginning of 
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2005 and has been reported to stand at 7.9% as of 2014.159 In my view, Germany 

has managed to extensively deal with the problem of youth unemployment as 

compared to South Africa. The suggestion is that there is a lot still to be done as far 

as addressing youth unemployment is concerned. The issue of vocational training in 

Germany needs to be discussed, since it was one of the initiatives adopted. 

3.3 Vocational training in Germany 

As previously stated, vocational training for young school leavers was one of the 

initiatives adopted by Germany in promoting youth employment. However, the policy 

was not without challenges. A vocational training system prepares the majority of 

German young people for their future careers.160 In my view, this helps the youth to 

enter the labour market with proper skills and experience due to training. However, 

South Africa has not yet adopted such an initiative and currently relies on the 

employment tax incentive scheme in dealing with youth unemployment. In Germany 

there is also apprenticeship training which takes place outside schools, in private 

firms, shops or industries.161 

This shows the difference in initiatives between Germany and South Africa in as far 

as addressing youth unemployment is concerned. However, South Africa has youth 

services agencies such as the National Youth Development Agency which aims to 

facilitate job search as well as matching jobs to the requirements of young work 

seekers.162 Though there is the NYDA, it must be respectfully submitted that it is still 

far from achieving goals of vocational training. This is because the Government of 

South Africa has revealed that strengthening the relationship with the NYDA is one 

of the strategies to tackle youth unemployment.163 In my view, this means that the 

NYDA has not been properly able to fulfil its aforementioned mandate.   Vocational 

training in Germany includes ‘dual apprenticeship’ which allows combining work 
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experience, on-job training as well as classroom teaching.164  In my view, this 

indicates the comprehensiveness of employment initiatives in Germany. 

Furthermore, the traditional dual system of part-time work and part-time schooling 

was set up as a partnership between the state and private industry.165 This also 

indicates the need to create employment for the youth within the private sector, just 

as is the case with the employment tax incentive scheme in South Africa. One of the 

traditional strengths of the system was that the dual system could predict future 

employment needs for a region and train according to the needs.166 In this regard, 

the system would assure a match between skilled workers and the demand of 

labour. It is my considered view, that South Africa has some lessons to learn in this 

regard, hence COSATU has proposed the same initiative to be adopted in order to 

ensure labour market efficiency.167  

According to Idriss168, Germany’s vocational system has been criticised for being too 

inflexible. It has been further suggested that the system limits job and career 

mobility, and is also unable to properly respond to needed economic changes. 

However, in my view, this cannot be regarded as a major setback in as far as 

empowerment and employment of youth is concerned. Noteworthy as well, is that 

state-subsidies for training in firms as well as costs of training were also a source of 

challenge.169 However, the provision of subsidies for training shows the support of 

the Federal Government in training youth. 

There have been structural responses such as creation of adequate numbers of 

apprenticeship placements.170 However, Idriss points out the shortage of sufficient 

placements in private industry to accommodate the number of youth for 

apprenticeship as another challenge.171 In my view, this underlines the challenges 

faced by the vocational system in dealing with youth unemployment and does not 
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render it defective. Having dealt with the vocational system, initiatives devised for 

unemployed older people and other groups are discussed hereunder. 

3.4 Initiatives for unemployed older people and other groups 

In 1998, the German government introduced the Integration Supplement for older 

workers aged 50 and above.172 The Integration Supplement is the one previously 

referred to as the Integration Allowance (EGZ) on page 29. Targeted wage subsidies 

have been designed for hard-to-place workers such as the long-term unemployed or 

disabled persons.173 In my view, this indicates that the employment schemes in 

Germany are accommodative of all groups of unemployed people, hence they are 

able to tackle long-term unemployment for other groups as well.  

The Integration Allowance (EGZ) was implemented from 1998 to 2003 and legal 

reform of the scheme was enacted in 2004 to regulate the implementation thereof.174 

There is a similarity with the employment tax incentive scheme in South Africa   

which is a result of legal reform and regulated by specific legislation. In Germany, 

targeted wage subsidies to employers have been said to represent active labour 

market policies.175 These subsidies are broad, in the sense that they do not only 

focus on unemployment amongst the youth, as is the case with the employment tax 

incentive scheme. Noteworthy as well is the fact that there is no legal claim to the 

EGZ whereas the Employment Tax Incentive Act makes provision for claim of the 

incentive by the employers.176 As far as the EGZ is concerned, neither the employee 

nor the employer has a claim, rather the placement officers at the local employment 

agencies decide on the beneficiaries.177 

In my view, the fact that there is no legal claim for the EGZ in Germany actually 

eliminates possible abuse of the scheme by employers. The fact that placement 

officers on the programme decide as to who is entitled to claim is a positive 
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indication that the programme is likely to be free from abuse. On the other hand, 

there is legal claim for the tax incentive in South Africa; hence it is my respectful 

submission that the South African scheme might be open to abuse. This is because 

concerns have been raised around employers possibly altering employment 

practices in order to obtain the incentive.178 Another issue is that employers in South 

Africa decide on the tax incentive programme themselves, whereas with the EGZ the 

practice is different. Above all these submissions, the point to note here is that 

difference in regulation of the schemes ultimately contributes to the overall 

effectiveness thereof. The initiatives in Germany not only succeeded in labour 

market activation and youth employment, hence other noteworthy aspects need to 

be engaged. 

The initiatives have also been said to facilitate the rehabilitation and integration into 

employment of disabled persons, including vocational training to facilitate their entry 

into the labour market.179 In my view, this indicates the great lengths the German 

government has gone to in tackling long-term unemployment as well as preservation 

of the labour market. As stated earlier, the Federal Government of Germany has 

adopted an Employment Plan in order to promote employment as well as 

employment protection.180 The Employment Plan focuses on tackling long-term 

unemployment and promoting youth employment. It also includes apprenticeship in 

the form of dual vocational training, tax benefits reforms as well as improvements of 

incentives to work.181 

Another issue which deserves mention is that of employment security for the youth. 

Certain views have been shared with regard to the quality of jobs created by the tax 

incentive scheme in South Africa to the effect that they are not permanent.182 

However, according to the system in Germany, 66% of those who successfully 

complete training subsequently enter employment, hence improving wages and 
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employment stability.183 It is my respectful submission that employment stability is 

essential for a viable labour market in this regard. On the other hand, the 

employment tax incentive scheme in South Africa is limited to a certain period of 2 to 

3 years.184  In my view, this is because the scheme is a temporary programme to 

allow the youth to gain skills and experience.  

However, the situation is different in Germany with regard to duration of employment 

initiatives. This is because the dual apprenticeship programme offers a training 

contract for at least 3 to 4 years with the firm and subsequent employment might 

follow.185 In my view, this clearly indicates that there is consideration for employment 

stability. With regard to South Africa, one cannot escape COSATU’s view to the 

effect that the employment tax incentive scheme might mean creating employment 

for unskilled youth.186 However, what has been shown is that the different 

employment schemes between South Africa and Germany have different 

regulations, hence might yield different results. The effectiveness as well as adverse 

effects of the schemes need to be discussed. 

3.5 The effectiveness of the initiatives as well as adverse effects 

Certain studies and experiments were conducted in Germany in order to determine 

the effects of the subsidies on the employment rate as well as negative 

consequences.187 This particular study seeks to explore these issues in order to 

indicate the implications or effects of the subsidies, in as far as they relate to the tax 

incentive scheme in South Africa. The experiments and studies being referred to 

were set to determine the effects of hiring-subsidies and targeted subsidies.188 In my 

view, this shows that Germany was very wary of the unintended consequences of 

these subsidies; hence the same should be the case with the tax incentive in South 

Africa. According to a study conducted by Jaenichen and Stephan on the 

effectiveness of targeted-wage subsidies, it found that most transition from 
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unemployment is into regular employment.189 In my view, that study highlights the 

fact that subsidies have a positive effect on the unemployment rate, however the 

extent of the effect is the major issue. Evidence has also shown a positive effect of 

the employment tax incentive scheme in South Africa.190 However, this study seeks 

to canvass the adverse effects and theoretical implications of the subsidies. This is in 

light of the study imperative which in essence hinges on the implications of the 

employment tax incentive scheme on employment creation. 

According to COSATU, in its response to the National Treasury and Democratic 

Alliance, the results of the wage subsidy in Germany show no improvement in the 

employment rate.191 The document asserts that the results in Germany suggest no 

significant effect on exit rates out of unemployment or employment stability. 

However, the study on the effectiveness of targeted-wage subsidies in Germany 

found that there was an improvement in the labour market access programme.192 It 

is my respectful submission that the asserted low effect on the unemployment rate is 

of concern, since the effectiveness of the subsidies on employment is to be 

determined. 

Though there have been concerns on the effect of the subsidies on the employment 

rate, the issue of individual employment probability is directly linked and therefore 

deserves analysis. According to the study on the effectiveness of targeted wage 

subsidies, positive effects on individual employment possibilities were identified.193 In 

my view, this indicates that the wage subsidy did have some positive effects on 

unemployment, though some sources points out that the positive effects are not 

really significant. That study also revealed ‘deadweight effects’ on a large part of 

subsidised jobs194  

In that respect, one would supposedly agree that this finding pinpoints the 

unintended consequences of wage subsidies. The paper by COSATU, in its 

response to the National Treasury and Democratic Alliance also highlights the 

presence of ‘deadweight effects’ with regard to the youth wage subsidy in South 
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Africa.195 ‘Deadweight effects’ refers to a situation whereby employment still takes 

place as if there is no subsidy, in other words the firm still employs at the same rate. 

It is my considered view that this highlights a much broader perspective on the issue 

of ‘deadweight effects’ as a negative consequence.  

The empirical study by Germany focused on the effect of hiring-subsidies on 

unemployment among older workers and also identified ‘deadweight effects’ as a 

major issue.196 It is my respectful submission that such negative effects tend to 

suppress the overall effectiveness of the initiatives on the employment rate. That 

empirical study also found out that upward pressure on wages is limited.197 In my 

view, effect on wages automatically has an effect on wage regulations or 

agreements. However, the literature review has highlighted gaps with regard to the 

effect of the employment tax incentive scheme on wage agreements in South 

Africa.198 

The experiment also revealed the possibility that additional employment may 

substitute employment cuts in other population groups.199 It is my respectful 

submission that this suggestion lends support to the concern around substitution 

effects and displacement. That experiment further stressed that absence of 

substitution or displacement effects cannot be ascertained in a micro-econometric 

study of individuals.200 In my view, this suggests that substitution or displacement 

effects may still be ascertained through a different approach, namely analysis at the 

level of a firm. Furthermore, the possibility of unsubsidised employees being laid off 

while subsidised employees are hired was also hinted at.201  

This hinted possibility also echoes the concern around substitution and displacement 

effects, hence shows a concern around security of employment for existing older 

employees in South Africa. According to the experiment, the proposal to ascertain 

these effects should be analysed at the firm or regional level.202 It is my considered 
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view, that this suggests the possible approach to be taken by South Africa in order to 

ascertain the substitution and displacement effects within the workplace. However, 

the effectiveness of such an approach might be questioned by different experts. 

Another point which deserves mention is the benefits of the German subsidy. 

According to the paper by COSATU, in its response to the National Treasury and 

Democratic Alliance, the results in Germany revealed that the benefits of the subsidy 

disappear after 3 years.203 In my view, this reinforces the negative perception of the 

overall effectiveness of the subsidies and the duration thereof. Above all, it indicates 

the complexity with regard to the implementation of these particular employment 

schemes. The last aspect to be covered is that of employment protection as part of 

the employment initiatives which seeks to address unemployment in Germany, 

particularly of the youth. In my view, employment protection measures go further so 

as to protect vulnerable employees from exploitation and violation of employment 

law rights as will be shown hereunder. 

3.6 Employment Protection in Germany as an initiative promoting employment 

Employment protection was one of the mechanisms adopted by Germany in order to 

promote employment, particularly of the youth.204 However, the employment 

protection regulations within the labour system of Germany cannot be left out. 

Employment protection in Germany was introduced in 1920.205 In my view, this 

indicates the long history of employment protection in Germany, which is regarded 

as an initiative or rather mechanism to protect employees. Employment protection 

has been described as crucial in promoting employment as well as prevention of 

employment loss.206 In view of this, the German employment law regulations ought 

to be brought to light. In essence, this entails an insight into the German legal 

system. 

Hale207 has described German labour law as strongly biased in favour of employees 

and probably referred to as the ‘employee protection law.’ Germany also has a 
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labour court system, just like South Africa and the courts are staffed by judges 

specially trained in labour law.208 Furthermore, German employment termination law 

is regulated to the effect that it intends to give maximum protection against unfair 

dismissal.209 This is crucial to the study since the issue of the employment tax 

incentive in South Africa has negative implications such as employment loss for 

certain employees. However, South Africa also has regulations against unfair 

dismissals or unfair discrimination but what matters is the effectiveness of the 

regulatory framework. 

According to Hale210, German employees must have written employment contracts 

which reflect key aspects of employment. In this regard, cases of unlawful dismissal 

are limited, hence it is safe to submit that employment protection will be achieved to 

some considerable extent. Germany has passed pieces of legislation such as the 

German Employment Termination Protection Act which restricts termination of 

employment.211 Hale submits that this piece of legislation provides restriction of 

termination of employment for an employee who has been employed for more than 

six months when the notice of termination is given.212 Furthermore, the German 

Employment Protection Act was passed in order to regulate temporary work 

agencies and enhances equal treatment of agency workers.213 

Limited-term employment contracts are also subject to restrictions under labour and 

employment law in Germany. The system provides that there must be an objective 

reason for the limitation such as substitution in case of illness.214  Arguments against 

labour broking in South Africa have also been centred on the issue of ‘employee 

protection’; however certain regulations have been recently adopted. The effect of 

these new regulations has been to regulate the duration of temporary employment in 

South Africa. In my view, this is solely to protect vulnerable employees from 

exploitation by employers. 
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The issue of dispute adjudication and enforcement in the Germany legal system is 

also imperative to the aspect of employment protection. According to the system, 

there is room for an inquisitorial approach to civil procedure by labour court judges 

and helps to shape the outcome of a hearing.215 The judges also have power to 

arrange for conciliation. On the other hand, the South African legal system is not 

inquisitorial in nature since the judges do not get actively involved in the 

proceedings.216 This shows a difference between the two legal systems and the 

effect on employment protection thereof. However, Deakin is of the view that the 

German dispute resolution flexibility tempers the rigidity of the law.217 

 An Employment Protection Protocol in Germany was adopted in 2008, which was 

initiated by the Organisation for Economic Cooperation and Development.218 The 

submission to be made in this regard is that employment protection in Germany 

appears to be much more comprehensive as compared to the situation in South 

Africa. Item 1 of the Employment Protection Protocol219 stipulates notification 

procedures in the case of individual dismissal of workers with a regular contract. In 

my view, this resembles South African labour regulations which also advocates the 

same regulation. 

Item 4 provides a definition for unfair dismissal and considers redundancy dismissal 

unfair in circumstances where due regard has not been given to social 

considerations such as seniority or age.220 The situation is different in South Africa 

as far as the scope for the definition of unfair dismissal is concerned. The definition 

of unfair dismissal according to the Labour Relations Act of 1995 in South Africa 

does not include taking into account factors such as seniority or age.221 Item 16 of 

the Employment Protection Protocol222 regulates temporary work agency, which is in 

my view similar to temporary employment services in South Africa.  
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It further stipulates that the agency should be permitted by labour authority and 

needs to report regularly. In my view, this is to avoid exploitation of temporary 

workers and is the same reason why regulations in South Africa were amended. 

According to section 38 of the Labour Relations Amendment Act223 in South Africa, 

the term ‘temporary service’ is properly defined. The section provides ‘temporary 

service’ as work for a client by an employee for a period not exceeding three months. 

In my view, this amendment was effected as a response to the concerns around 

labour broking. Another issue which is directly linked to temporary employment is 

that of fixed term contracts. 

According to Item 12 of the Employment Protection Protocol224, the maximum 

cumulative duration of successive fixed term contracts is valid for 24 months. 

However there is no legal limit in case of objective reasons. Item 15 further stipulates 

no limit for maximum cumulated duration of temporary work agency contacts. On the 

other hand, in South Africa, the Labour Relations Amendment Act225 has inserted 

section 198B which address fixed-term contracts with employees earning below a 

prescribed threshold. In light of this, the question to be asked is whether employment 

protection is ultimately attained in South Africa. 

3.7 Lessons learnt from Germany 

It is imperative to point out the lessons learnt from Germany, with regard to the 

employment tax incentive scheme in South Africa. The comparative study has shown 

the employment protection regulations in place, which are implemented in 

conjunction with the employment schemes. South Africa does have employment 

protection legislation such as the Employment Equity Act and Labour Relations Act, 

but the employment protection mechanisms in Germany are more extensive. 

Germany has employment protection legislation such as the German Employment 

Termination Protection Act, amongst others. The German system has been 

described as ‘employee protection’ oriented, as pointed out in this chapter. 

According to the German system, there is no legal claim to the Integration Allowance 

(EGZ) whereas in South Africa there is a legal claim for the employment tax 
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incentive. The existence of a legal claim might give room for abuse of employment 

practices by employees. Germany has shown that the beneficiaries of the 

employment schemes are decided by placement officers at local employment 

agencies, since neither employer nor employee has a legal claim. This indicates that 

there might be need to re-visit the regulation of the employment tax incentive 

scheme in South Africa. In essence South Africa has to re-look its legal regulatory 

framework, taking lessons from Germany. 

3.8 Summary 

The discussion in this chapter has attempted to provide a comparative study of 

employment schemes in Germany and South Africa. Youth unemployment in 

Germany has been explored as well as the challenges faced in dealing with the 

problem.226 It has also been shown that the vocational system faced certain 

challenges. However, of much importance, in my view, is the fact that Germany 

managed to extensively deal with the problem of youth unemployment as well as 

long-term unemployment.227 On the other hand, much has still to be done in South 

Africa. The discussion has shown that employment schemes in the two countries are 

not the same but they exhibit certain similarities. It has also been shown that the 

employment schemes in Germany not only target the youth but also other groups 

like disabled and older people.228 This is in sharp contrast to the employment tax 

incentive scheme in South Africa which specifically aims to promote employment for 

the youth. 

The impact of the initiatives on employment creation has been explored and the 

main finding from experiments and studies is the presence of ‘deadweight effects.’229 

This clearly indicates a negative consequence of the wage subsidies.  The effect of 

the subsidies on wages was also highlighted in the sense that upward pressure is 

inhibited. This has also been one of the contentions of COSATU against the youth 

wage subsidy in South Africa.230 However, the discussion has shown no evidence of 
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substitution or displacement effects of subsidies. The proposal from the experiments 

is that a certain approach ought to be followed in order to ascertain these effects.231  

It has also been pointed out that the wage subsidies in Germany have had a limited 

effect on the creation of employment. However, it was also revealed that subsidies 

had a positive effect on employment creation.232 Furthermore, the study has 

highlighted the difference in regulation of employment schemes in Germany and 

South Africa.  Another revelation is the issue of training of youth prior to employment 

according to the German system as well as the subsequent employment thereof.233 

In my view, this comparative study brings out some lessons for South Africa. It gives 

a lesson on tackling long-term unemployment as well as youth unemployment. 

Initiatives such as vocational training and dual apprenticeship are positive examples 

of mechanisms to train the youth before employment. The regulation of the EGZ in 

the sense that there is no legal claim by the employer; unlike with the tax incentive in 

South Africa is also worthy of emulation.234 Of much importance, the effectiveness 

and negative consequences of the wage subsidies should give guidance to South 

Africa with regard to the employment tax incentive scheme. Be that as it may, the 

debate about balancing employment protection against promotion of youth 

employment in South Africa is imperative to this study. The next chapter is set to 

explore the debate on the notion of employment protection will be unpacked. 
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Chapter Four: Employment protection and youth employment in 

South Africa 

4.1 Introduction 

The previous chapter provided a comparative study of the law and practice in 

Germany on the issue of employment schemes and employment protection as a 

supporting initiative.  This chapter will explore the notion of employment protection 

on a much broader perspective and relate it to South Africa.  This notion will be 

discussed from the perspective of the need to create employment for the youth in 

South Africa.  It is my considered view that the notion of employment protection is a 

much broader aspect which encompasses aspects such as ‘security of employment’.  

The discussion on employment protection and youth employment is imperative since 

there is a wide concern around employment security for existing older workers. This 

is in reference to the employment tax incentive scheme which has been considered 

a threat to employment security.235 The youth unemployment problem will be 

discussed as well as creation of employment by the incentive scheme. The chapter 

will also interrogate the labour law regulations in South Africa in as far as they relate 

to employment protection. Of much importance, the origin of the notion of 

employment protection ought to be traced. 

4.2 The origin of the notion of employment protection 

The notion of ‘employment protection’ ought to be traced back to the Organisation for 

Economic Cooperation and Development as well as developments in countries like 

Germany.236 The previous chapter has shown the nature of employment protection 

under the German legal system and the link with the OECD.  The OECD initiated the 

need for employment protection and the International Labour Organisation promoted 

the notion.237 According to Park238, there is a political origin of employment protection 
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and traces the history back from the de-industrialisation in the United States of 

America, during 1970’s and 1980’s. During this period, millions of workers were 

displaced from their jobs.239 

During the period from 1973 up to 1990, German firms had to battle to maintain 

employment security, though employment protection in the country began in 1920.240 

Emergence of employment protection legislation in developing countries dates to the 

last quarter of the 19th century and the middle of the 20th century; this period saw a 

growth in the labour markets of industrialised economies.241 Employment protection 

legislation was introduced in order to maintain employment stability.242 In South 

Africa, during mid to late 1970’s, there was renewed legal activism against unlawful 

termination of employment in South Africa.243 That period marked the genesis of 

protective legislation in the employment sphere. 

1979 saw the publication of the first volume of the report by the Wiehahn 

Commission, which had been appointed in 1977 to investigate black worker’s 

working conditions, into the labour legislation.244 The package of legislative reforms 

initiated by the report incorporated protection against unfair termination of 

employment as the most significant element.245 It is my respectful submission that 

this initiative laid the foundations of statutory protection of employment security in 

South Africa. The recommendations by the Commission were then enacted into law 

and marked the modern era of labour relations law in South Africa.246 According to 

Benjamin247, from the 1980’s South Africa moved towards more secure employment 

goals with the establishment of the Industrial Court. In my view, this chronology of 

events justifies the existence of the notion of employment protection. The definitive 

features of the notion need to be canvassed as well. 
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4.3 Definitive features of the notion of employment protection 

Having traced the origins of the notion of employment protection, it follows that the 

features or notion ought to be unpacked in order to get a clear understanding. 

Employment protection legislation consists of rules and procedures that dictate the 

limits to the body or faculty of firms to hire and dismiss workers in private 

employment relationships.248 In my view, this justifies why the notion of employment 

protection is crucial to this study which focuses on the implications of the 

employment tax incentive scheme on the employment rights of existing older 

workers. 

Furthermore, employment protection refers to regulations concerning hiring, for 

example, rules promoting affirmative action as well conditions for using temporary or 

fixed-term contracts.249 In my view, this is to prevent exploitation of vulnerable 

employees in the workplace. Regulations dealing with temporary employment 

services and fixed-term contracts in South Africa will be discussed later in this 

chapter. Labour legislation at best can be implemented and the private market 

regulated to provide employment protection.250 It follows that lack of proper 

regulation of the private market and implementation of labour legislation has the 

potential to defeat the goals of the notion of employment protection. 

According to Park251, reforms in employment protection legislation may help foster 

job creation, promote participation in the labour market and tackle long-term 

unemployment. This has been evident from the previous chapter which dealt with 

Germany as a comparative study. It is my respectful submission that employment 

protection is vital in addressing the youth unemployment problem in South Africa in 

as much as it is crucial in guaranteeing the protection of vulnerable employees’ 

rights. However, Park252 stresses that strict job protection may be one of the 

underlying factors for the increase in long-term unemployment. In my view, this view 

is open to debate as the validity might be regarded as questionable. 
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Park253 further submits that stricter employment protection legislation tends to 

increase the proportion of lengthy job-tenure. In my view, one is inclined to concur 

with this submission since the point to be deduced is that strict employment 

protection legislation does improve security of employment. It has also been 

asserted that strict employment protection legislation has a negative effect on labour 

turn-over and vice-versa.254 It is my respectful submission that the way employment 

protection legislation is implemented determines the effects which are subsequently 

yielded.  

Park255 highlights the fact that strict legislation on temporary work contracts may 

decrease opportunities for young job seekers to enter the labour market. In my view, 

this viewpoint is not without merit as regulation of temporary employment services, 

particularly amendments to the Labour Relations Act in South Africa might affect the 

implementation of the employment tax incentive, as hinted by Ainalie.256 However, it 

might be far-fetched to conclude that strict employment laws may actually hinder 

youth employment. Job security is also regarded as a fundamental component of 

‘decent work.’257 Having dealt with the definitive features of employment protection, it 

is of importance to deal with the legal regime of employment protection. In other 

words, legal norms and regulations attached to the notion need to be explicated for 

the sake of completeness. 

4.4 The legal regime of employment protection 

This section will deal with the legal regime of employment protection as ideals and 

principles of Labour law. The discussion will relate to issue of employment protection 

for existing older employees in South Africa as well as employment security for the 

youth, with specific reference to implications of the employment tax incentive 

scheme on the workplace. The legal framework in South Africa will be discussed, 

including the recent amendments to the Labour Relations Act of 1995. This is to 

address the issue concerning regulation of temporary employment services in South 

Africa.  
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Davidov258 has canvassed the issue of re-matching Labour laws with their purpose 

through his literature. To substantiate this, he submits that labour laws are needed in 

order to match changing employment structures and regulate the labour market 

since there are certain employment relationships that put employees in vulnerable 

positions. It is my respectful submission that the regulation of the labour market and 

employment relationships in order to protect vulnerable employees is actually 

descriptive of the notion of employment protection. According to Davidov259, 

employment relationships are characterised by subordination as well as dependency 

of employees on their employers. 

In light of this view, it is my respectful submission that in employment relationships 

employees are in a ‘lower bargaining position’ hence the employers are more 

powerful. Davidov260 articulates the ideal role of Labour Law as to minimise these 

vulnerabilities and prevent unintended outcomes flowing from them. At this point, it is 

safe to relate this submission to the possible unintended consequences of the 

employment tax incentive scheme in the workplace, particularly concerning existing 

older employees. According to Davidov261, employees are in need of protection in 

their relations with employers and as such labour laws should always match their 

purpose in the light of changing employment practices. The question to be asked is, 

whether the employment tax incentive scheme is a changing employment practice or 

it does conform to the ideals of Labour law. 

 According to Benjamin, the key goals of employment law are to provide protection 

against unfair and arbitrary dismissals. He further highlights moving towards more 

secure employment in South Africa.262 In my view, this approach validates the notion 

of employment protection as the notion is enhanced through proper regulation of 

employment law in order to provide more secure employment. According to 

Benjamin263, the scope of labour law is beyond employment in the sense that 

security at work should be provided. He refers to such protection as ‘labour market 
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security’ and includes protection against unfair dismissal. Furthermore, he stresses 

that employment security entails ‘economic security.’264 

It has already been pointed out that job security is a component of decent work.265 

The objectives of decent work ought to be mentioned. Decent work focuses on 

promotion of standards and rights at work, as well as safeguarding workers’ 

constitutional rights at work.266 There have been proposals by the Commission for 

Employment Equity to revise operations of forums such as the Commission for 

Conciliation Mediation and Arbitration. This has been pointed out by Benjamin267 and 

further stresses that CCMA operations have an impact on security of employment. 

 In my view, a revision of the CCMA operations is a good step towards enhancing 

employment protection. The Commission for Employment Equity proposed that the 

powers of the CCMA be extended to include arbitrating unfair discrimination cases 

brought under the Employment Equity Act of 1998.268 In my view, a revision of 

operations of forums such as the CCMA depends on whether there is a change in 

employment structures or practice. The proposal or recommendation has been 

endorsed by a research paper commissioned by the Department of Labour.269  

That research paper concludes that many employers do not attend conciliation 

meetings in unfair discrimination cases and also that the CCMA commissioners lack 

the expertise to handle such matters.270 It is my considered view that the revision of 

the CCMA operations in this instance is to address a change in employment 

practices. It is my respectful submission that dispute resolution forums, such as the 

CCMA, play an important role in enhancing employment protection. One would 

further rehash Davidov’s view that Labour law should always match its purpose in 

the light of changing employment practices.271 

                                                           
264

 Benjamin P Ibid note 272 at page 27. 
265

 Cohen T and Moodley L op.cit note 266 at page 320. 
266

 Cohen T and Moodley L  Ibid note 274.  
267

 Benjamin P op.cit note 272 at page 40. 
268

 Dupper O and Garbers C 2009 Equality in the Workplace: Reflection from SA and Beyond. JUTA  
     Co Ltd, page 106. 
269

 Dupper O and Garbers C Ibid note 277 at page 106. 
270

 Dupper O and Garbers C op.cit note 277 at page 106. 
271

 Davidov G and Langille op.cit note 277 at page 170-180. 



48 
 

Deakin272 has pointed out that employment protection entails job stability and the fact 

that the protection may contribute to productivity, training and innovation. In my view, 

this assertion indicates how broad the scope of employment protection is. However, 

Butchmann argues that the right of an employee to retain a particular employment 

should be contrasted with the availability of employment opportunities in a given 

market or economy.273 In my view, one should relate Butchmann’s submission to the 

issue of employment security of the youth as well as employment protection of older 

existing employees in South Africa, in light of the employment tax incentive scheme. 

In dealing with these issues, it is imperative that a brief constitutional perspective on 

employment protection be provided. According to section 23(1) of the Constitution274, 

everyone has the right to fair labour practices, which means the right not to be 

unfairly dismissed or discriminated against. Section 9 of the Constitution provides for 

the right to equality, which prohibits discrimination on such grounds as age, amongst 

others,   since such discrimination is rated unfair. These provisions lay down the 

basis for employment protection in South Africa and they should be viewed in light of 

the concerns around possible substitution and displacement of older existing 

employees.275 It is my respectful submission that the constitutional right to equality 

entails equal employment opportunities, unless there is a justified cause for the 

differentiation in opportunities.  

Discrimination in employment practices on the basis of age is unfair, unless it can be 

proven to be fair.276 The Employment Equity Act of 1998 is mandated by the 

Constitution to promote the right to equality by eliminating unfair discrimination and 

promoting employment equity. This should be viewed in light of the age 

differentiation in the Employment Tax Incentive Act concerning the employment tax 

incentive scheme. The age stipulation contained in this Act creates a barrier for 

people who do not fall within the stipulated age group.277 This is because some of 

the people who are disadvantaged by this barrier are the youth themselves and not 

necessarily older people. However, the purpose for the age stipulation ought to be 

taken into account since the main purpose is to promote employment, hence limiting 
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the category of beneficiaries. In my view, setting up 25 years as the cut off age for 

the beneficiaries is unfair for the youth who do not fall within that category. It is 

therefore my respectful submission that the constitutional right to equality appears to 

be suppressed. Moreover, the right to fair labour practices has been defined to the 

effect that it entails security of employment.278  

Employment protection is regarded as a constitutional imperative and it also includes 

the prevention of loss of employment.279 Certain pieces of legislation have been 

enacted in order to enhance employment protection. Section 5 of the Labour 

Relations Act280 provides for the protection of employees and persons seeking 

employment. This section ought to be viewed in the context of the rights of existing 

older employees, in light of the implementation of the employment tax incentive. 

Older employees seeking employment must be protected against unfair 

discrimination during recruitment and they should also be protected within their 

employment duration as existing employees. It is my respectful submission that the 

recruitment processes, including the selection criteria might be unfairly carried out, 

with employers changing practices in order to obtain a greater share of the 

incentives.  

The right to equality is also of great consideration during the recruitment of 

employees.281 However, one might argue that during recruitment process the 

employers have a mandate to recruit a greater number of youth within the private 

sector. In light of this difficulty, it must be borne in mind that the employer should  

strike a balance during the recruitment process. The second part of the protection of 

older existing employees is that of protection within their employment duration.   

Section 185 of the Labour Relations Act also prohibits unfair labour practices and 

unfair dismissals. This section is important in dealing with the rights of older existing 

employees within their employment duration. Employers’ quest to obtain a greater 

share of the incentives might lead to unintended consequences, such as shifting of 

employment practices.282 Such occurrences tend to compromise the rights of older 
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existing employees at the workplace, hence employment protection cannot be 

enhanced. However, the employment tax incentive legislation does contain certain 

guidelines/remedies in case of displacement/substitution of older existing 

employees. Section 5 of the Employment Tax Incentive Act283 provides certain 

guidelines. It must be pointed out that these guidelines are designed to protect the 

rights of employees who run the risk of being displaced, however the effectiveness 

thereof is what matters. According to the section, an employer found guilty of 

substitution or displacement of an employee may either pay a fine to the South 

African Revenue Service or face possible disqualification from the tax incentive 

programme.  

The Act also provides for remedies in the  Labour Relations Act, such as contesting 

unfair dismissal and unfair labour practices. In my view, the penalties/sanctions 

given to the employer play a deterrence role to employers who might want to change 

employment practices. However, the effectiveness of these guidelines in providing 

employment protection has been largely questioned.284 The presence of 

penalties/sanctions for the employers does not necessarily prevent the violation of 

the concerned employees’ rights. The remedies pertaining to courses of action such 

as unfair dismissal or unfair labour practices, in my view, are important but the 

question is whether the employees will be able to get proper recourse.  

The issue around employment security of the youth deserves further elucidation 

though it is not the major subject of discussion in this study. This is because there 

have been concerns around ‘destructive churning’ as well as effects of the 

amendments to the Labour Relations Act of 1995 to the jobs created for the youth.285 

In my view, the fact that youth employment creation through the tax incentive 

scheme is not on a permanent basis is of great concern as there is no guarantee of 

subsequent permanent employment after the period.286   
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According to section 38 of the Labour Relations Amendment Act287, section 198A (3) 

has been inserted into the principal Act. The amended section stipulates that an 

employee may not be employed on a fixed term contract or through a labour broker 

for a period longer than three months unless special circumstances exist. According 

to the section, if three months is exceeded then the employee is ‘deemed’ to be the 

employee of the client.288 In my view, these changes to the law are meant to protect 

temporary workers from exploitation, however it remains to be seen as to whether 

these changes are practically effective. These changes on the law seem to prove 

troublesome, particularly on the issue of ‘deeming provisions’, hence case law can 

shed some light. 

The issue of ‘deeming provisions’ was explored in Assign Services (Pty) Ltd vs Krost 

Shelving and Racking Ltd and NUMSA289 whereby section 198A (3) b was in 

question. An arbitration award had been given and articulated that a client becomes 

the sole employer. However, the Labour Court had a different view, and ruled that a 

client becomes the concurrent employer not the sole employer, furthermore it ruled 

that the word ‘deemed’ serves to create argumentation and not substitution. In my 

view, this case indicates the problems associated with implementation of legislation 

and the case creates uncertainty on the amendments.  

This is because sometimes the application of the law might be practically 

problematic, hence employment protection stands to be compromised.290 This issue 

of fixed-term contracts has a bearing on the employment protection of the youth, 

since their employment is not on a permanent basis. In my view, the amendments 

seem to be problematic, in as far as they relate to fixed term contracts, in the case of 

the employment tax incentive scheme. The cited case of ‘deeming provisions’ create 

a difficulty in the enforcement of the recent amendments governing fixed term 

contracts. It is my respectful submission, that the implementation of the employment 

tax incentive is problematic with these amendments which regulates the period of 

temporary employment. The Employment Tax Incentive Act regulates the 
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employment tax incentive scheme for a fixed period, which exceeds three months.291 

However, the inserted section 198A (3) of the amendments creates an exception to 

this stipulation by these words, ‘unless special circumstances exist.’ Since the 

employment tax incentive scheme is a special programme to create employment for 

the youth and train them during the period, it can be argued that it ought to fall within 

this exception. However, the legislation does not define what constitutes ‘special 

circumstances’ and one is inclined to accept that it is an issue left for determination 

by the Courts. The point to be made is that the amendments on temporary service 

employment and the cited case law on ‘deeming provisions’ does have an effect on 

the employment protection of the youth, since  their employment is temporary. The 

difficult question to be considered is whether the amendments on fixed term 

contracts apply in the case of the employment tax incentive scheme .   

Another issue which is of concern relates to the concerns around discrimination of 

employees on the basis of age, with regard to the Employment Tax Incentive Act of 

2013. According to Jones, the Act fails to address a fundamental issue of relying on 

age as the determining ground for employment. He is of the view that such practice 

of relying on age could constitute unfair discrimination. Jones292 further submits that 

affirmative action is not applicable as a ground to justify discrimination and there are 

no exceptions for preferring candidates for employment on the basis of age. 

Section 5 and 6 of the Employment Equity Act293 provides for the elimination and 

prohibition of unfair discrimination, respectively. Deakin294 has pointed out that 

employment protection also entails anti-discrimination, especially on the basis of 

age. The law regarding equality in the workplace has been said to reach for equality 

protection, since it is constitutionally entrenched.295 However, it needs to be noted 

that the scope of the EEA is confined to employees. It is imperative that the issue of 

unfair discrimination be elucidated through case law at this stage. The case of South 

African Police Service vs Solidarity OBO Barnard296 dealt with the issue of unfair 

discrimination and affirmative action. The Constitutional Court had to consider 
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whether quota’s and barriers by SAPS amounted to unfair discrimination, on the 

basis of race with regard to a promotion. 

SAPS contended that it was implementing affirmative action measures under its 

employment equity plan. The Constitutional Court overturned the ruling by the 

Supreme Court of Appeal which found out that there had been unfair discrimination 

and that the experience and qualifications of the applicant were not properly 

considered. The Constitutional Court ruled that SAPS was within its constitutional 

mandate to institute affirmative action and enforce its employment equity plan. 

Therefore it was ruled that the discrimination against Mrs Barnard was fair in 

consideration of these factors.  

However, in University of South Africa vs Reynhardt297 the outcome was different. 

The Labour Appeal Court had to decide on whether the non-appointment of a 

qualified lecturer as Dean of Faculty of Science amounted to discrimination on the 

basis of race, and thus unfair. Ndlovu AJ applied section 52 (3) (a) of the 

Employment Equity Act of 1998, therefore ruling that the non-appointment of the 

respondent amounted to unfair discrimination on the basis of race. Discrimination is 

fair under the law when it is for the purpose of affirmative action or for an inherent job 

requirement. However, it is difficult to determine whether the age differentiation on 

the tax incentive scheme fits either of these two categories. In my view, 

differentiation in the Employment Tax Incentive does not advance affirmative action. 

The assessment of the law on retiring older workers points out that insisting on 

dismissing or retirement simply because an employee has reached a certain age 

amounts to unfair discrimination on the face of it.298 However, there is an exception   

since an employer’s conduct must fit section 187(2) b of the Labour Relations Act of 

1995. It stipulates that dismissal or forced retirement must be on the basis of age 

and the employee must have reached an agreed normal retirement.299 The employer 

then waives the right to terminate the contract of employment if the employee is 

allowed to work past the age.300 In my view, this gives a perspective on equality 
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protection as it relates to the concern around age discrimination as a result of the 

employment tax incentive scheme.  

It is my considered view that discrimination on grounds of age might be said to be a 

necessity in consideration of the need to promote youth employment in South Africa. 

The next aspect at this stage will be to discuss the issue of youth unemployment in 

South Africa. This is because of the relationship between the notion of employment 

protection and the need to create employment for the youth. It is my respectful 

submission that employment creation is a constitutional imperative. Of most 

importance is that the main objective of the Employment Tax Incentive Act of 2013 is 

to promote employment creation for the youth. 

4.5 Youth unemployment in South Africa 

The issue of youth unemployment in South Africa was the major cause for the 

enactment of the employment tax incentive law. Unemployment has been reported to 

be high, particularly that of the youth.301 In my view, this has led to high levels of 

poverty within communities hence the constitutional values of South Africa are 

compromised. According to the National Treasury, in 2011, South Africa had a high 

level of youth unemployment and this has led to youth not acquiring skills or 

experience needed to benefit the economy.302 Therefore, there is a need to curb 

youth unemployment in South Africa in order to do away with inequality and also to 

expand the labour market. 

In 2010, youth unemployment in South Africa hit 58% and as for the third quarter of 

2013, the actual rate was 47,5%.303 In my view, this clearly indicates the seriousness 

of the youth unemployment problem in South Africa.  However, as of 2014 the youth 

unemployment rate was reported to be at 36%, though it was hinted that high 

unemployment was to be expected.304 This lends some justification to the quest for 

promotion of youth employment. According to Statistics South Africa305, the 

unemployment rate among the youth increased from 32,7% to 36,1% between 2008 

and 2014. It further reveals that since the 2008 recession, the youth unemployment 
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rate has been consistently higher than that of adults by more than 20 percentage 

points. 

The government, through official documents, has revealed that a high level of 

unemployment imposes a burden on the state to provide social assistance.306 It also 

reveals the fact that 24% of the workforce is unemployed and also more than 4 

million people in the country are unemployed as well. In my view, this indicates that 

there is a burden on the part of the government in addressing unemployment. 

Section 3(2) of the Constitution307 stipulates that all citizens are equally entitled to 

the rights, privileges and benefits of citizenship. In view of this, it is my respectful 

submission that there exists a constitutional mandate of improving the quality of the 

life of all citizens as well as to free the potential of each person. It is on this very note 

that the aspect of the promotion of youth employment becomes relevant at this 

stage. 

4.6 Promotion of youth employment 

The promotion of youth employment follows as one of the government’s prerogatives 

to mitigate the problem of youth unemployment. It is for this very fact that the 

Employment Tax Incentive Act of 2013 was enacted in order to address the problem. 

The Act stems from the objectives of the government’s National Development Plan 

which seeks to enhance employment creation by devising certain policies as well as 

maintaining a flexible labour market.308 According to the Preamble of the Act309, the 

government recognises the need to support employment growth by promoting labour 

market activation, through hiring of young work-seekers. In this regard, the 

employment tax incentive scheme was instituted to promote youth employment. 

 Employment protection has been articulated to entail prevention of employment loss 

as well as attempting to integrate people into employment.310 Furthermore the 

creation of employment is regarded as a constitutional imperative.311 In light of these 

views, it follows that there is a need for creation of employment, particularly for the 
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youth in South Africa. However, by the same token, it would be unfair if youth 

employment jeopardises employment security of other groups of workers.  

The Preamble as well as founding provisions of the Constitution312 promotes the 

advancement of human rights and equal opportunities. It follows that these values 

ought to be realised in the quest to promote youth employment. The National 

Development Plan by government also sets out the promotion of social protection as 

some of its objectives.313 It provides for certain measures to be taken in order to 

address the problem of youth unemployment, hence the enactment of the 

Employment Tax Incentive Act. Section 2 of the Act314 provides for the institution of 

an employment tax incentive to the employer in return for hiring young work-seekers. 

However, the hypothesis throughout the study has suggested that the tax incentive 

scheme gives room for the displacement of existing employees in favour of hiring the 

youth.315 Whilst promotion of youth employment is of essence, employment security 

must be similarly safeguarded. Bearing in mind the need for promotion of youth 

employment, the employment security of the youth tends to be a matter of 

concern.316 The progress made so far by the employment tax incentive scheme 

needs further elucidation. This is to indicate the extent at which the scheme has 

succeeded in addressing the unemployment problem. 

4.7 Employment creation by the tax incentive scheme 

Since the main objective of the employment tax incentive scheme is to create 

employment for the youth, its progress to this end has to be ascertained. According 

to the State of the Nation Address317 of 2015, the tax incentive was claimed by 

29 000 employers for at least 270 000 young people and it was further stated that 

jobs in South Africa grew by 203 000. In my view, this indicates that progress has 

been made as far as job creation for the youth is concerned. According to the 

Minister of Finance, in 2014, 23 500 employers had claimed the incentive for at least 

209 000 employees by August 2014.318 Furthermore, according to the State of the 
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Nation Address319 of 2014, 11 000 employers participated in the scheme benefiting 

133 000 employees. 

According to the results from the study by the Southern Africa Labour and 

Development Research Unit, the effects of the employment tax incentive are small in 

magnitude.320 That study also revealed that there is no evidence that the rate at 

which the youth find employment has changed since the scheme was introduced. In 

my view, this indicates there is still uncertainty as to whether the employment tax 

incentive scheme has adequately addressed the problem of youth unemployment. 

Furthermore, the main finding was that the scheme did not have any statistically 

significant and positive effects on youth employment probabilities.321 It is my 

respectful submission that the probability of employment creation seems uncertain 

and perhaps low. 

However, that finding is a result of the study conducted by the Southern Africa and 

Development Research Unit, hence the accuracy depends on the approach or 

methods employed. What is uncertain is also whether the effectiveness of the tax 

incentive has been limited by the implementation, which also implies abuse of the 

process by employers for personal gain. It must be noted that this point is at the 

heart of this very study since the study deliberates on the implications of the scheme 

on the workplace. The statistical evidence indicates that the employment tax 

incentive scheme has succeeded in creating employment to some considerable 

degree. 

4.8 Summary 

 In this chapter, the notion of employment protection has been explored as well as 

the need to promote youth employment. The origin of the notion of employment 

protection has been traced back to the OECD countries like Germany.322 However a 

political origin relating to the de-industrialisation in countries like the United States of 

America has been pointed out. The emergence of employment protection in 
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developing countries saw a growth in labour markets of industrialised economies.323 

In my view, this suggests that employment protection is vital to labour market 

activation and growth since employment protection safeguards vital skills in the 

market. The development of the notion of employment protection in South Africa 

following the legal activism in the 1970’s as well as the Wiehahn Commission’s 

contribution has been pointed out. Employment protection legislation was introduced 

in order to maintain employment stability.324 

The discussion has covered the definitive features of the notion of employment 

protection. The effect of employment protection legislation on the promotion of youth 

employment has been pointed out.325 This also relates to the issue of strict 

employment protection legislation. The legal regime of employment protection has 

also been canvassed. This relates to Davidov’s326 views on re-matching Labour laws 

with their purpose in order to protect vulnerable employees. Section 23(1) of the 

Constitution of 1996 has been highlighted in light of the employment security of 

existing employees at the workplace.  Benjamin’s view that the scope of labour law 

goes beyond employment and that it also provides security at work has been 

engaged.327  

Another aspect which has been engaged is the issue of proposed revision of the 

operations of the CCMA in order to improve the dispute resolution processes. The 

issue about discrimination of employees on the basis of age has been deliberated 

upon. This relates to the age restriction imposed by the Employment Tax Incentive 

Act of 2013. Youth unemployment as well as promotion of youth employment has 

been covered. It has been shown that the need to promote youth employment clearly 

exists, hence the employment tax incentive scheme was initiated and legislated.328 

The scheme has managed to create many jobs to this end, however what remains 

crucial is the quality of jobs created as well as implications on workplace law. The 
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next chapter is set to provide findings of the study as well as recommendations on 

the subject. 
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Chapter Five: Conclusions and Recommendations 

5.1 Introduction 

The study sought to explore the implications of the employment tax incentive 

scheme on workplace law in South Africa. A background to contextualise the topic 

for the study was provided. Unemployment has been pointed out as a pressing 

socio-economic problem; hence the need to create employment especially for the 

youth exists.329 The research problem was to the effect that the Employment Tax 

Incentive Act gives room for change in employment practices, hence compromising 

employment security. The issue of employment security is in reference to older, 

existing workers who are at the risk of being substituted or displaced in favour of 

young workers.  

The effectiveness of the guidelines in the Act which have been put in place to cater 

for any substitution or displacement has been questioned by critics. Certain critics 

such as COSATU as well as academic commentators have raised concerns on the 

implications of the employment tax incentive scheme. What exacerbates the problem 

is the existence of a legal framework providing for the right not to be unfairly 

discriminated against and protection from unfair dismissal as well as the values in 

the Constitution which ought to be observed.  

The aims and objectives of the study included evaluating the employment tax 

incentive scheme so as to find any conflicts with other pieces of legislation. The 

study also set out to investigate whether the employment tax incentive scheme 

benefits employers instead of vulnerable employees. It will be pointed out later in this 

chapter whether these aims and objectives have been met. The major lines of 

argumentation ought to be recapped as well. 

 5.2 Major lines of argumentation 

COSATU claimed that the scheme has a potential to yield substitution and 

displacement effects on existing older workers, whilst the National Treasury and the 

Democratic Alliance supported the scheme.330 The study pointed out the National 
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Treasury and Democratic Alliance’s view that the youth wage subsidy is necessary 

to curb youth unemployment and also that there will be no substitution effects. 

Developments in the Organisation of Economic Cooperation and Development with 

regard to the need for wage subsidies and monitoring thereof were pointed out. 

An NGO, Equal Education, also raised concerns about the unintended 

consequences of the tax incentive scheme and the fact that a proper parliamentary 

process was not followed in passing the tax incentive law.331  The research problem 

was centred on the issue of the possible unintended consequences of the 

employment tax incentive scheme on job creation for young job seekers. This 

accommodates all the concerns raised by critics against the tax incentive scheme as 

well as my personal point of departure as the researcher. The research problem 

included doubts by the critics on the effectiveness of guidelines around substitution 

and displacement in section 5 of the Employment Tax Incentive Act.332 A detailed 

review of literature on the subject was provided as well as gaps to be filled.  The 

National Treasury, in 2011, submitted that the youth wage subsidy is necessary 

since it is aimed at lowering youth unemployment and will improve employability of 

young people.333 

Cooper334 is of the view that the subsidy will increase job creation and also improve 

working experience of young workers. He further asserts that legislators have 

adequately dealt with the guidelines to the scheme so as to avoid substitution 

effects. Rankin335 pointed out that the wage subsidy will increase the duration of 

employment and also that there is no evidence to suggest displacement effects. The 

literature review accommodated the research conducted by the Southern Africa 

Labour and Development Research Unit on the short-term effects of the employment 

tax incentive scheme. 

According to that research, there was no evidence to suggest any increase in the 

level of ‘churning’ in the labour market for the youth.336 The research also covered 
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the issue about substitution and displacement effects. The research pointed out that 

concern about substitution effects are not supported by available evidence.337   

The National Treasury, through its official document, highlighted the point raised by 

the OECD, that wage subsidies have the potential to raise net employment gains, 

however, it stressed that there is a need for close monitoring in order to prevent 

abuse.338 The National Treasury further pointed out that the youth employment 

subsidy reduces financial costs or risks associated with not knowing the productivity 

of the person to be employed. Section 5 of the Employment Tax Incentive Act 

provides guidelines in the event of any substitution or displacement.  A gap was 

identified in the effectiveness and enforcement of these guidelines. This is because 

the effectiveness has been questioned by critics.339 

Section 4 of the Employment Tax Incentive Act340 requires compliance with wage 

regulations for employers with regard to the tax incentive. There seems to be no 

clarity on the impact of the tax incentive scheme on wage agreements and collective 

agreements, hence a gap exists since the only literature seems to be the Act itself. 

According to the National Treasury, substitution effects will not be substantial as 

young, inexperienced workers cannot be substitutes for experienced workers.341 It 

submitted that there will be no replacement effects since the scheme has been 

introduced during an economic recovery period and further stressed that there will be 

no downward pressure on wages. 

According to the research on the short-term effects of the scheme, the main finding 

is that the scheme did not have any statistically significant and positive effects on 

youth employment probabilities.342 The research revealed ‘deadweight effects’ and 

hinted at ‘destructive churning’ as a potential problem if workers are released after 

the subsidy expires and new ones who qualify for the subsidy get hired. It further 

validated the fear of substitution effects, citing substitution as a potential problem.343  
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According to Jones344, employers might want to change employment practices in 

order to qualify for a greater benefit in terms of the scheme. An investigation on the 

demand-side of the scheme was conducted by directly asking firms how they would 

react to it. The Southern Africa Labour and Development Research Unit indicated 

that the finding of that investigation favours the hypothesis around substitution.345 

A study conducted in Germany, on the effect of hiring-subsidies, hinted at the 

possibility of substitution and displacement effects.346 That study also revealed the 

presence of ‘deadweight effects’, no significant effect on employment rate as well as 

limitation on upward pressure of wages. The issue of age discrimination was pointed 

out as well, relating to the age restriction in the Employment Tax Incentive Act. 

Ainaile347 raises some questions on the quality of jobs created by the tax incentive 

since these are not on a permanent basis, and furthermore hints at the possible 

effects of the amendments to the Labour Relations Act on the scheme. However a 

gap was identified relating to these effects since the amendments have already been 

effected. The research on the short-term effects of the employment tax incentive 

scheme found no evidence of any change in the rate at which the youth find 

employment or lose employment since its introduction.348  

The development of tax incentive policies was traced back to the early 1980’s in the 

OECD countries such as Germany, the United States of America and Canada.349 It 

was pointed out that the competitiveness of the economies of developed countries 

was of great concern during this period. Tax incentive policies were pursued which 

aimed at increasing the funding and performance of research and development.350 It 

was pointed out that there was need to boost industrial growth and international 

competitiveness of firms, and that trends in investments in research as well as 

increase in private investments created lessons for South Africa.351   

The tax incentive was introduced in South Africa because of labour market 

imperatives as well as research and development initiatives, as already pointed out. 
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The development of the employment tax incentive in South Africa saw the 

introduction of the Employment Tax Incentive Act of 2013. There were certain 

initiatives before the tax incentive, such as Further Education and Training schools, 

but they were less effective in addressing youth unemployment, hence the adoption 

of the scheme.352 

A case against the employment tax incentive scheme was advanced. It consisted of 

most of the criticisms pointed out in the literature review. COSATU’s views regarding 

the guidelines in section 5 of the Employment Tax Incentive Act was discussed. It 

argued that legal framework does not matter since workers’ right are violated on a 

daily basis and that a large number of workers in South Africa are not unionised, 

which opens them to abuse.353 The benefits as well as effectiveness of the scheme 

were also discussed.  

The scheme leads to training and acquiring of skills by young in experienced workers 

entering the labour market.354 The research on short-term effects of the scheme 

stressed that the way the scheme has been implemented might limit its effects.355 

Problematic factors regarding the implementation of the scheme were also pointed 

out, particularly the issue of decision-making in passing the incentive. It was argued 

that the scheme seems to benefit large-scale employers at the expense of small 

employers.356 The South African Institute of Tax Professionals also raised the same 

concern and further argued that penalties for employers who abuse the incentive do 

not matter since a ‘wait and see’ attitude is adopted. Chapter three provided a 

comparative study on employment schemes in South Africa and Germany. 

Germany experienced youth unemployment problem and managed to adequately 

address it by adopting employment schemes similar to South Africa.357 The 

comparative study revealed that Germany struggled to address the problem for quite 

a period. The employment schemes adopted by Germany also catered for other 

categories of persons, such as the older people and the disabled.358 It was 
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highlighted that vocational training, minimum wages and employment protection was 

adopted as well as an Employment Plan of 2014. The Plan focuses on promoting 

employment creation by initiating policies, just as the National Development Plan in 

South Africa. 

The comparative study also revealed that long-term unemployment as well as youth 

unemployment fell significantly in Germany. Vocational training has been said to 

prepare the youth for future careers and is closely linked to ‘dual apprenticeship’ 

which entails part-time work and part-time schooling.359 It was also mentioned that 

vocational system faced certain challenges, however there were structural 

responses to that effect. Targeted-wage subsidies were mainly for unemployed older 

people and other groups.360  

It was stressed that there is no legal claim with regard to the EGZ for the employer 

as well as the employer, instead placement officers decide on the programme. A 

study on the effectiveness of targeted-subsidies revealed that most transitions from 

unemployment is into regular employment.361 Employment protection as an initiative 

in Germany was also covered, including the legal regulations. Hales362  views the 

law in Germany as ‘employee protection law’ .This is because of the level of 

employment protection. However, the difference in the implementation of the 

schemes in Germany and South Africa is noteworthy. 

The origin of employment protection was traced back to the OECD as well as 

developments in countries like Germany and the International Labour Organisation 

also endorsed the notion.363 Park pointed out that there is a political origin of 

employment protection and also in the de-industrialisation in the United States of 

America.364 According to him this contributed to the development of the notion of 

employment protection.  

The origin of employment protection in South Africa was also accounted for. This 

included the renewed legal activism against unlawful termination of employment in 

South Africa in the 1970’s as well as the Wiehahn Commission report into labour 
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legislation reforms.365 According to Benjamin366, from the 1980’s South Africa moved 

towards more secure employment goals with the establishment of the Industrial 

Court. It was pointed out that employment protection legislation consists of rules and 

procedures that dictate the limits to the body of faculty of firms to hire and dismiss 

workers in private employment relationships.367 

 According to Park368, reforms in employment protection may help foster job creation, 

promote participation in the labour market as well as tackle long-term 

unemployment. He further argues that strict employment protection might have both 

positive and adverse effects on youth employment and long-term unemployment. 

The chapter also discussed the legal regime of the notion of employment protection. 

Davidov369 points out the issue of re-matching Labour laws with their purpose in 

order to match changing employment relationships and practices so as to protect 

vulnerable employees who might be put in vulnerable situations. 

It has been pointed out that there have been proposals to revise the operations of 

the CCMA. According to Benjamin370, such operations have an impact on security of 

employment. According to the proposals, the mandate of the CCMA is to be 

extended to include arbitrating unfair discrimination cases. Section 23(1) of the 

Constitution of 1996 was also alluded to since it provides for the right to fair labour 

practices as well as section 9 which provides for the right to equality. It was pointed 

out that the youth lack skills and experience due to unemployment; hence the need 

to curb youth unemployment exists.  

Statistics were provided in order to show the levels of youth unemployment. 

Promotion for youth employment was also canvassed. The objectives of the National 

Development contributed to the passing of the Employment Tax Incentive Act of 

2013. The constitutional perspective on promotion of employment was pointed out as 

well as the constitutional mandate. Statistics were also provided to indicate 

employment creation by the tax incentive. However, the research on short-term 

effects of the scheme pointed out that the effects of the scheme are small in 
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magnitude. This raises a concern as to whether the effects have been limited by the 

implementation thereof, signalling possible abuse by employers as echoed by this 

study. 

5.3 Major findings and conclusions to the study 

The central research question was whether the employment tax incentive will have 

unintended consequences in the workplace. There has been a ‘common thread 

perception’ throughout the study regarding the possibility of unintended 

consequences of the scheme.371 Deadweight effects of the scheme have been 

revealed by the studies conducted as well as those in Germany. However, what has 

been clearly established is that there is no available evidence to suggest substitution 

or displacement effects but it has been stressed that the concerns are valid.372  

The other research question was whether the employment tax incentive has been 

successful in creating employment thus far. Statistics South Africa as well as 

investigations has established that indeed the scheme has succeeded to some 

considerable extent in creating employment for the youth. However it has been 

revealed by studies in Germany as well as the research by Southern Africa Labour 

and Development Research Unit that the effect on employment rate seems limited.  

From a personal point of view, South Africa has got lessons to learn from the case 

study of Germany, since Germany managed to extensively address youth 

unemployment, and also to learn about the effects of employment schemes. 
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5.4 Recommendations 

Having provided the findings, the recommendations ought to be provided as well. 

Though there has not been evidence of substitution, displacement discrimination of 

older existing employees, concerns around these possibilities remain valid. The 

study on the effects of hiring-subsidies in Germany suggested that substitution and 

displacement effects cannot be ascertained in a micro-econometric study of 

individuals but rather analysis at the level of the firm or company.373 I would 

recommend that this approach be followed with regard to the employment tax 

incentive scheme in South Africa in order to ascertain these effects. This is because 

there are different methods of ascertainment. 

According to the paper by the National Treasury, Denmark devised certain 

mechanisms to prevent substitution effects of wage subsidies.374 The hiring of a 

subsidised employee had to imply a net increase in the firm’s normal employment, 

meaning that normal ordinary employment numbers would not be reduced. The 

number of subsidised employees as well as normal employees was regulated.375 

Lastly the firms required the approval of the employees’ representatives to hire a 

subsidised worker. This study recommends that these mechanisms be considered in 

South Africa and even to go the extra mile of incorporating them in the Employment 

Tax Incentive Act of 2013. Of importance is that employment mechanisms other than 

the tax incentive also be considered, as is the case in Germany whereby there is 

vocational training and dual apprenticeship, amongst others. 

This study has identified gaps which require further investigation. The issue around 

the effect of the tax incentive on wages has not been adequately addressed. This 

study recommends further investigation on the effect of the employment tax incentive 

scheme on wage regulations and collective agreements. The field of Labour 

economics as well as Business was not part of this study. It is my considered view 

that this study has managed to explore the implications of the employment tax 

incentive scheme on workplace law in South Africa. In my view this study does have 

an influence on policy-makers as well as legislators. They will be able to consider 
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 Brockmann A, Zwick T and Ammermuler A et al op.cit note 62 at page 761. 
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 Government of South Africa, Confronting Youth Unemployment: Policy options for South Africa,  
     Discussion Paper for Public Comment, National Treasury, 2011, page 29. 
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other policies on youth employment, such as vocational training or promotion of 

youth employment in the public sector as well. Legislators may consider certain 

amendments to the Employment Tax Incentive Act, if possible. 

Furthermore the study is also of importance to the Labour movement, since the 

theoretical implications of the employment tax incentive scheme have been explored. 

The Labour movement ought to be at pains to advocate employee’s rights and guard 

against any unintended effects of the scheme which might threaten employment 

security. To a considerable degree, the study has managed to achieve what was 

under investigation. Literature was analysed which echoed the possibility of 

unintended consequences in the workplace, though there has not been direct 

evidence of such occurrences.  
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