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ABSTRACT 

Title: Humanitarian intervention in response to the attacks by ISIS 

Key terms: ISIS; terrorism; International Humanitarian Law; armed conflict; 

self-defence; authorised and non-authorised humanitarian 

intervention 

Since ISIS started its campaign in 2014, it has contributed to the deaths of 

thousands and the displacement of millions of people in Iraq and Syria. Its 

methods, tactics and objectives, and its ability to openly confront state armed 

forces have complicated the classification of this group in terms of the categories 

existing under international law. ISIS cannot be classified as a rebel group, 

insurgency movement or a liberation movement. By comparing the structure, 

organisation and functioning of this group to those of an internationally 

recognised terrorist group, Boko Haram, it can be determined that ISIS can also 

not be classified as a terrorist organisation. For that reason, the international 

counterterrorism framework will not be effective in eradicating this group. 

The members of this group can be prosecuted for committing international crimes 

if it is found that International Humanitarian Law (IHL) has been violated. IHL is 

applicable if a situation reaches the threshold of an armed conflict. It strictly 

distinguishes between international and non-international armed conflict, to which 

different conventions, rules and provisions apply. However, as is evident in the 

conflicts occurring in Iraq and Syria, a particular situation may contain mixed 

elements of both categories of conflict, and it will therefore not be possible to 

classify them as either international or non-international in character. 

Consequently, the stringent distinction between the two kinds of armed conflicts 

needs to be eradicated. 

Although article 2(4) of the United Nations (UN) Charter prohibits the use of force 

in response to armed conflict, there are exceptions. After Iraq requested 

assistance from the United States (US), the US-led coalition commenced with 

airstrikes against ISIS in Iraq on the basis of collective self-defence. However, the 
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extension of this campaign to the territory of neighbouring Syria on the basis of 

individual self-defence is much more controversial, as the US has not been a 

victim of an armed attack. Consequently, the airstrikes launched in Syria can 

easily be seen as acts of aggression. 

The legal status of humanitarian intervention in response to the attacks by ISIS is 

investigated. At first humanitarian intervention was a controversial issue as it 

disregards the concept of sovereignty, there is a lack of consent and it does not 

find a legal basis in international law. Nevertheless, after the Kosovo intervention 

the international community became more tolerant of this response, as it resulted 

in the conclusion of a peace agreement and terminated the continuous suffering 

and human rights violations which had been occurring in Kosovo. As a result, an 

International Commission was created in order to establish a framework and 

guidelines for the legitimate use of humanitarian intervention in response to 

armed conflict. The ICISS established the Responsibility to Protect (R2P) doctrine 

which entails that a state is responsible for protecting its people against human 

rights violations. However, where a state is unable or unwilling to do so, this 

responsibility shifts to the international community. 

Sadly, the ICISS included the requirement of UN Security Council (SC) 

authorisation. As is evident in the atrocities that occurred in Rwanda, Srebrenica 

and Kosovo, the UN SC is reluctant to authorise the use of force. The reason for 

this reluctance is due to the fact that such proposals are constantly vetoed by two 

of the permanent members namely Russia and China. These two members have 

already vetoed proposed referrals of Syria to the International Criminal Court 

(ICC) and it is therefore most likely that a proposal for the authorised use of force 

in Syria will also be vetoed. 

For that reason, this paper concludes that non-authorised humanitarian 

intervention should be used as a response to the attacks by ISIS. Although non-

authorised humanitarian intervention is even more controversial than authorised 

humanitarian intervention, it is true that the international community has become 

more tolerant of this response where it results in the terminating of continuous 
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suffering and human rights violations. Hence the saying by Professor Dugard: 

"humanitarian intervention is like euthanasia: it remains unlawful but tolerated in 

genuine cases."1 By comparing the situation in Syria with the circumstances which 

existed in Kosovo during the 1990's, and by assessing against a range of criteria 

established by different actors, it is clear that Syria provides "a perfect model for 

humanitarian intervention." 

  

                                        

1 Dugard International Law 510. 
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SAMEVATTING 

Titel: Humanitarian intervention in response to the attacks by ISIS 

(Humanitêre ingryping in reaksie op die aanvalle deur ISIS) 

Sleutelwoorde: ISIS, terrorisme, Internasionale Humanitêre Regspraak/Wetge-

wing, selfverdediging, wettige en onwettige humanitêre 

ingryping 

Sedert ISIS sy veldtog in 2014 begin het, het dit bygedra tot die dood van 

duisende en die ontworteling van miljoene mense in Irak en Sirië. Sy metodes, 

taktiek, doelwitte, en die die vermoë om gewapende regeringsmagte openlik te 

konfronteer het die klassifikasie van hierdie groep ingevolge bestaande kategorieë 

onder internasionale regspraak bemoeilik. ISIS kan nie as 'n rebellegroep, 

insurgensiegroep of bevrydingsbeweging geklassifiseer word nie. Op grond van 

die vergelyking van die struktuur, organisasie en funksionering van hierdie groep 

met dié van 'n internasionaal erkende terreurgroep, Boko Haram, kan ISIS ook nie 

as 'n terroristeorganisasie geklassifiseer word nie. Daarom sal die internasionale 

teenterrorismeraamwerk nie doeltreffend wees in die uitdelging van hierdie groep 

nie. 

Die lede van hierdie groep kan vervolg word vir die pleeg van internasionale 

misdade indien bevind word dat Internasionale Humanitêre Regspraak/Wetgewing 

(IHR/W) oortree is. IHR/W is toepaslik indien 'n besondere situasie die vlak van 

gewapende konflik bereik. Dit onderskei nougeset tussen internasionale en nie-

internasionale konflik waarop verskillende ooreenkomste, reëls en voorwaardes 

van toepassing is. Nietemin, soos weerspieël deur die konflikte wat in Irak en Sirië 

voorkom, kan 'n besondere situasie gemengde elemente bevat en daarom nie as 

internasionaal of nie-internasionaal van aard geklassifiseer word nie. Gevolglik 

moet die streng onderskeid tussen die twee gewapende konflikte uitgewis word. 

Hoewel artikel 2(4) van die Handves van die Verenigde Nasies (VN) die gebruik 

van geweld in reaksie op gewapende konflik verbied, is daar bepaalde 

uitsonderings. Nadat Irak die bystand van die Verenigde State (VS) versoek het, 
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het die VS-geleide koalisie op grond van kollektiewe selfverdediging met 

lugaanvalle teen ISIS in Irak begin. Die uitbreiding van hierdie veldtog na die 

gebied van aangrensende Sirië op grond van individuele selfverdediging is 

nietemin baie meer omstrede omdat die VS nie 'n slagoffer van 'n gewapende 

aanval was nie. Gevolglik kan die lugaanvalle op Sirië waarskynlik as dade van 

aggressie beskou word. 

Humanitêre ingryping in reaksie op die aanvalle deur ISIS is daarom ondersoek. 

Humanitêre ingryping is eerstens 'n omstrede kwessie omdat dit die begrip 

soewereiniteit misken, instemming ontbreek en 'n regsgeldige grondslag word nie 

in internasionale regspraak gevind nie. In weerwil daarvan het die internasionale 

gemeenskap na die Kosovo-ingryping meer verdraagsaam teenoor hierdie reaksie 

geraak omdat dit tot 'n vredesooreenkoms gelei het en die voortdurende lyding en 

menseregtevergrype wat in daardie gebied voorgekom het, beëindig het. Die 

International Commission (Internasionale Kommissie) is as gevolg daarvan tot 

stand gebring om 'n raamwerk en riglyne vir die wettige gebruik van humanitêre 

ingryping in reaksie op gewapende konflik daar te stel. Die IKISS (Internasionale 

Kommissie oor Ingryping en Staatsoewereiniteit) het die leerstelling Responsibility 

to Protect/Verantwoordelikheid om te beskerm (R2P) daargestel, wat behels dat 

'n staat verantwoordelik is vir die beskerming van sy mense teen 

menseregtevergrype. Wanneer 'n staat egter onwillig of nie in staat is om dit te 

doen nie, verskuif hierdie verantwoordelikheid na die internasionale gemeenskap. 

Ongelukkig het die IKISS die vereiste van magtiging deur die VN se 

Veiligheidsraad ingesluit. Soos weerspieël deur die gruweldade wat in Rwanda, 

Srebrenica en Kosovo gepleeg is, is die VN VR huiwerig om die gebruik van 

geweld te magtig. Die rede hiervoor is dat sodanige voorstelle voortdurend deur 

twee van die permanente lede naamlik Rusland en Sjina geveto word. Hierdie 

twee lede het reeds voorgestelde verwysings van Sirië na die Internasionale 

Strafhof (ISH) geveto en dit is daarom hoogs waarskynlik dat 'n voorstel vir die 

magtiging van die gebruik van geweld in Sirië ook geveto sal word. 
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Daarom behoort ongemagtigde humanitêre ingryping as reaksie op die aanvalle 

deur ISIS gebruik te word. Hoewel ongemagtigde ingryping selfs meer omstrede 

is as gemagtigde humanitêre ingryping, is dit waar dat die internasionale 

gemeenskap meer verdraagsaam teenoor hierdie reaksie geraak het in gevalle 

waar dit lei tot die beëindiging van aanhoudende lyding en menseregtevergrype. 

Vandaar die gesegde van professor Dugard: "humanitêre ingryping is soos 

genadedood: dit bly onwettig maar word in geloofwaardige gevalle verdra."2 Deur 

die situasie in Sirië te vergelyk met die omstandighede wat gedurende die 1990's 

in Kosovo geheers het, en deur die te vergelyk met 'n reeks kriteria wat deur 

verskillende rolspelers gevestig is, is dit duidelik dat Sirië" 'n perfekte model vir 

humanitêre ingryping" verskaf. 

 

  

                                        

2 Dugard International Law: A South African Perspective 4th ed 510. 
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Chapter 1 

Introduction 

Where are my rights?
3
 

 
I feel like a ghost. 

My soul is lost. 
They took it from me. 

Just like how a gun takes away light and brings darkness. 
The pain grows with each passing day. 

But hatred for them grows more than the pain. 
But what can I do? 
I am their slave. 

I am a prisoner bound to their chains. 
But I am only a child. 

Will this be my fate forever? 
Don't I have rights? 

Shouldn't I have freedom? 
But where are my rights? 
Where is my freedom? 

Is it gone like my soul, taken by them? 
If this is so. 

Then I am truly a ghost. 
Just a memory, slowly fading away. 

But even if I am just a memory, I will continue to work hard. 
For I know that one day someone will come and free me. 

Over the last decade the international community has been facing arduous state 

security challenges and human rights violations by a group referred to as the 

Islamic State of Iraq and Syria (ISIS). By using modern asymmetrical combat 

methods such as targeting innocent civilians, infiltrating urban areas and openly 

confronting state armed forces, they have been responsible for the deaths and 

displacements of numerous innocent people. This group originated in countries 

such as Iraq and Syria, which have been torn apart by ongoing civil wars. 

                                        

3 Nandlall "Where are my rights?" 20. In 2010 this poem was written and entered into the 
first Refugees and Human Rights Child and Youth Poetry Contest by Kyle Nandlall. The 

contest was held with the purpose of "commemorating refugees" and raising awareness 

about "human rights and the refugee situation." COSTI Immigrant Service and UNHCR A 
book of poems: Expressions from our youth foreword. 



2 

The Arab Spring of 2011, which originated in Tunisia and soon spread to 

neighbouring North African countries and to the Middle East, consisted of a range 

of protests against oppressive governments, with the aim of ousting dictators.4 In 

Syria these protests were suppressed by the government with the implementation 

of violent methods5 such as opening fire on protesting crowds, the use of 

landmines and cluster bombs, and the arrest of innocent people, placing them in 

detention, torturing them and sexually abusing women.6 This violence escalated 

into a full blown civil war7 as armed opposition groups openly started confronting 

state forces.8 In turn, the state forces intensified their response by using chemical 

weapons against the insurgents and imprisoning them in starvation camps.9 The 

outcome has been the destabilisation of security in Syria10 and the establishment 

of the perfect environment for extremist groups such as ISIS, which originated in 

Iraq,11 to infiltrate Syrian territory.12 ISIS has gained territory in both northern 

Syria and Iraq, assuming an estimated 8 million people under their control.13 

ISIS is a Sunni Muslim group with its roots in the Al-Qaeda terrorist 

organisation.14 This fundamentalist group believes that their interpretation of the 

holy book of Islam (Quran) should prevail, and they will pursue the enforcement 

of their version of Islam even if this means that they have to resort to drastic 

measures which, according to them, are warranted by the jihad or "holy war." 

These methods include car and suicide bombings, kidnapping, rape and 

beheading.15 The conflict has already resulted in the internal displacement of 

                                        

4 Bennett 2013 PILROC 363. 
5 Human Rights Watch 2011 Report - We've never seen such horror 8-10; Malantowicz 2013 

ALF 55. 
6 Human Rights Watch 2011 Report - We've never seen such horror 14; Human Rights Watch 

2013 http://hrw.org. 
7 Malantowicz 2013 ALF 55. 
8 Human Rights Watch 2013 http://hrw.org. 
9 Nassief 2014 Middle East Security Report 17 10. 
10 Kerkkänen 2014 http://.fiia.fi. 
11 Hashim 2014 MEP 72. 
12 Cockburn The rise of the Islamic State: ISIS and the new Sunni revolution 81. 
13 UN 2015 http://un.org. 
14 Mockaitis The 'new' terrorism 62. 
15 Spencer The complete infidel's guide to ISIS 17; Sekulow Rise of ISIS x. 



3 

over7.6 million Syrians and more than 3.2 million Iraqis.16 As a result over 4.2 

million Syrians17 and more than 180 000 Iraqis18 are currently seeking asylum 

abroad.19 Using methods such as beheading, crucifixion, suicide and car bombing, 

ISIS contributed to the deaths of more than 10 000 civilians in Iraq in 2015 

alone.20 The United Nations (UN) has reported that the ongoing violence between 

ISIS and Iraqi forces is responsible for the increase in casualties each year.21 In 

Syria the civil war, coupled with the attacks by ISIS, resulted in the deaths of 

more than 250 000 people in 2015.22 This having been said, the activities of the 

Syrian government, coupled with the attacks by ISIS, have resulted in one of the 

largest humanitarian crises since World War II.23 

In order to understand how this group expanded so rapidly, the methods, 

objectives and ideology of this group will be explained in Chapter 2. Also, a 

historical context of Afghanistan, Iraq and Syria has to be examined in order to 

explain how the events in these particular states contributed to the development 

of this group. The examination of the origins and modus operandi of ISIS is 

important to achieving the main objective of this Chapter, which is to classify this 

group in terms of categories existing in international law. International law makes 

provision for categories such as rebel groups, liberation movements and 

insurgency groups, each with its own criteria. The characteristics and elements of 

these categories will be examined with specific application to the activities of ISIS. 

The purpose of such classification of ISIS is to establish the international 

responses which can be legally used in order to eradicate this group. 

ISIS is classified by some people as a terrorist organisation despite the fact that 

its main goal and activities differ from those of traditional terrorism. In order to 

                                        

16 IDMC 2015 http://internal-displacement.org. 
17 UNDP 2015 http://eurasia.undp.org. 
18 UNHCR 2015 http://unhcr.org. 
19 Miller 2015 http://yaleglobal.yale.edu; O'Sullivan, 'Human Security and the protection of 

refugees in Africa' 155. 
20 United Nations Assistance Mission of Iraq and OHCHR 2015 http://ohchr.org. 
21 United Nations Assistance Mission of Iraq and OHCHR 2015 http://ohchr.org. 
22 UN SC 2015 http://un.org. 
23 European Commission 2015 http://ec.europa.eu. 
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ascertain the difference between acts perpetrated by ISIS and terrorist acts, the 

actions of another popular group, Boko Haram, will be evaluated. Since the Boko 

Haram uprising began in 2009 this group has gained enough territory to govern 

approximately 1.6 million people.24 In 2014, Boko Haram abducted 200 school 

girls and killed more than 100 children and 70 teachers.25 The scope of this study, 

however, does not allow for an in-depth analysis of this group, and it will merely 

be used for comparative purposes, as this group is currently classified as a 

terrorist organisation under international law. 

To further illustrate this particular difference, the various existing international 

conventions on terrorism will be discussed and analysed with specific reference to 

the acts perpetrated by both ISIS and Boko Haram. By applying the provisions of 

the conventions to the acts of both ISIS and Boko Haram, it will be possible to 

determine whether the international counterterrorism framework would be a 

suitable paradigm within which to conduct a valid, suitable and appropriate 

response to these groups. Such a conclusion would contribute to the proper 

classification of ISIS in terms of international law. 

Because of the intensity of ISIS's attacks and the number of civilians affected by 

the attacks, it is necessary to investigate the applicability of the International 

Humanitarian Law (IHL) to the movement. This will be done in Chapter 4. The 

rules of IHL relate to the protection of civilians in these particular circumstances. 

They include a prohibition on the use of certain weapons and demand respect for 

human rights in general. In order for a particular battle to fall within the scope of 

the protection of IHL, the prerequisite is that is should amount to an "armed 

conflict",26 and it has to be determined if the armed conflict falls within one of the 

conflict categories established by international law. The ius in bello distinguishes 

between international and non-international armed conflicts.27 This distinction is 

important, as each category has its own level of protection provided for by the set 

                                        

24 Morris 2015 http://listverse.com. 
25 Morris 2015 http://listverse.com. 
26 Prosecutor v Tadic (1995) 105 ILR 453 para 70. 
27 Dugard International Law 529. 



5 

of rules applicable to the particular situation. However, as will be shown in 

Chapter 4, modern conflicts such as those occurring in both Iraq and Syria can 

problematise such distinctions. A single conflict can contain elements of each 

category of armed conflict, and in such a situation it is unclear which level of 

protection should be applicable.28 The classification of a conflict is not relevant for 

determining whether humanitarian intervention can be used as a response to the 

situation, but it is important to refer to these categories as the remaining possible 

international responses to a non-international armed conflict are restricted. 

The various acceptable responses to international and non-international armed 

conflicts are regulated by IHL. The responses which will be considered in Chapter 

4 include individual and collective self-defence, and UN authorisation for the use 

of force. The UN Charter of 1945 prohibits the use of force or the threat of force 

against another state or even a non-state actor as a response to conflict.29 It 

does, however, contain two exceptions to this general prohibition, which are that 

a state may resort to the use of force as a response to armed conflict (with the 

permission and under the guidance of the Security Council (SC))30 or in the 

exercise of a right to self-defence.31 With regards to the former, the SC may 

recommend intervention by way of military means in certain circumstances or 

refer a particular situation to the ICC32 in order to resolve a humanitarian crisis.33 

To ensure accountability for human rights violations by various perpetrators in 

Syria,34 the UN SC proposed the Draft Resolution on the Referral of Syria to the 

ICC.35 The Resolution, however, was vetoed by two of the main non-concurring 

powers, namely Russia and China.36 

                                        

28 Paulus and Vashakmadze 2009 IRRC 108. 
29 Article 2(4) of the Charter of the United Nations of 1949. 
30 Hereafter the SC. 
31 Article 51 of the Charter of the United Nations of 1949. 
32 Hereafter the ICC. 
33 Articles 39, 41 and 42 of the Charter of the United Nations of 1949. 
34 UN News Centre 2014 http://www.un.org. 
35 Draft Resolution on the Referral of Syria to the ICC SC Res 348 (2014). 
36 UN SC 2014 http://www.un.org. 
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After the 9/11 terrorist attacks, the UN SC acknowledged a state's inherent right 

to self-defence.37 This right to individual self-defence is an intricate response to a 

specific threat as it needs to be established that a state has been a "victim of an 

armed attack" or that there has been an "imminent threat."38 Article 51 of the 

Charter also explicitly refers to collective self-defence as a response to armed 

conflict. This particular form of self-defence involves two or more states exercising 

the right to self-defence communally.39 In order for a state to be able to assist 

another state legally in its struggle against threats or attacks, it is not necessary 

for the assisting state itself to have been subjected to an armed attack or 

threat.40 The reason for the exclusion of such a requirement, is that the 

international community interprets an "attack against one UN state as an attack 

against all."41 

Recently states have invoked pre-emptive and anticipatory self-defence as a 

response to international conflict in order to protect their territorial interests.42 

The international position regarding the inclusion of pre-emptive and anticipatory 

self-defence in article 51 of the UN Charter is still divided.43 Consequently, the 

different legal arguments for and against the validity of these responses and the 

complications and restrictions that exist as to the execution and application of 

these responses to the contemporary asymmetrical warfare fought by ISIS will be 

evaluated. 

The question remains, however, whether the current responses provided for by 

international law could be effective in eradicating violations and threats to 

international peace and security? As will become clear throughout this study, the 

implementation of these measures and methods is made difficult by the nature of 

extreme modern warfare. As a result, there is the possibility that the traditional 

                                        

37 Resolution on Threats to International peace and security caused by terrorist acts SC Res 

1368 and SC Res 1373 (2001). 
38 Dugard International Law 510. 
39 Dugard International Law 335. 
40 Bennett and Strug Introduction to International Law 336. 
41 Bennett and Strug Introduction to International Law 336. 
42 Dugard International Law 501. 
43 Dugard International Law 501. 
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responses to conflict provided for by international law could be rendered 

ineffectual by these present attacks. For that reason, humanitarian intervention as 

a response to the Syrian crises will be investigated in Chapter 5. In terms of this 

response, states intervene in conflicts confined to national borders in order to 

protect innocent victims against humanitarian crises.44 There are several 

altercates surrounding this response due to the fact that it is not provided for by 

international law, there is a lack of consent, it seems to infringe on sovereignty, 

and it can be used as a method to disguise political objectives. Nevertheless, 

despite several controversies surrounding this response, the ICISS was created in 

order to establish guidelines on the use of humanitarian intervention in response 

to armed conflict. Consequently, the Responsibility to Protect doctrine was 

established. This entails that each state has the primary responsibility to protect 

its own citizens and if it is unable to do so the responsibility shifts to the 

international community. As will be elaborated on in Chapter 5, one of the criteria 

in the guidelines is UN authorisation of the humanitarian intervention but, as was 

demonstrated by the absence of intervention in Rwanda and Srebrenica, the UN 

Security Council (SC) is reluctant to authorise such intervention, as two of its 

permanent members, Russia and China, veto such proposals. The possibility of 

unauthorised humanitarian intervention, therefore, needs to be considered. This is 

done in Chapter 5. Although this response has also been criticised for several 

reasons, the international community became more tolerant of this response after 

the Kosovo intervention, which resulted in a peace agreement in 1999. Analysis of 

the Kosovo intervention will occur throughout Chapter 5 in order to determine 

whether such an intervention in Syria would also be tolerated. 

Therefore, the aim of this research is to examine the above-mentioned responses 

to the different types of existing conflict, to assist in answering the research 

question: "Under which circumstances can humanitarian intervention be used in 

response to the attacks by ISIS?" 
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In order to answer the research question, this research will conduct a literature 

study. The material which is expected to be of the greatest significance will 

include the primary sources of legislation and case law, including international 

legal instruments such as treaties and conventions. Attention will also be paid to 

relevant secondary sources as supportive material, including applicable text 

books, academic journals and electronic resources. 
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Chapter 2 

Classification of ISIS in terms of international law 

2.1 Introduction 

In the last three years the world has been facing arduous challenges created by 

modern groups implementing asymmetrical warfare methods in order to attain 

extreme religious objectives. The Islamic State of Iraq and Syria (ISIS) 

specifically, has received global attention for its violent tactics and the 

orchestrating of indiscriminate attacks against the Iraqi and Syrian population. 

The actions by this extremist group, coupled with the Syrian Civil War, have 

resulted in the largest humanitarian crisis since World War II.45 The threat that 

this jihadist group poses to international peace and security is no longer solely 

confined to the Middle Eastern region, as their actions have affected states 

elsewhere in at least four ways: 

i. ISIS has used them as sources of recruits. 

ii. ISIS "fighters" have returned home and pursued the ISIS goals. 

iii. Silent sympathisers have consolidated domestic terrorist acts. 

iv. Previously existing international terrorist organisations have pledged 

allegiance to this particular group, thus ensuring that it has an international 

support network. 

In order to understand how this group expanded so rapidly it is necessary to 

explain the unique methods, ideology and objectives of this contemporary 

fanatical, fundamentalist group. Thereafter, the historical context of Afghanistan, 

Iraq and Syria will be analysed as the unfolding of events in these particular 

countries contributed to the development of this group into an effective fighting 

force. Establishing the origins of this group as well as its operating methods will 

assist in accomplishing the main objective of this particular Chapter, which is to 
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classify ISIS in terms of the categories existing under international law. By 

analysing the characteristics and elements of these categories (rebel groups, 

insurgency movements, liberation movements and terrorist organisations) it can 

be established if ISIS falls within the scope of these categories or if the operating 

methods of ISIS require the creation of a new, modern category. Terrorism is 

analysed more comprehensively than the other categories, as states and authors 

in general prefer to refer to ISIS as a terrorist organisation. The categorisation of 

this group is important as it will determine which responses provided for by 

international law can legitimately be used to eradicate this particular threat to 

international peace and security. 

2.2 Islamic State of Iraq and Syria (ISIS) 

In August 2014 the world was shocked by the release of a gruesome video 

portraying the beheading of James Foley, a United States (US) citizen and 

journalist.46 The video, which was recorded in a deserted area, revealed Foley and 

a man dressed in a gown that covered his whole body.47 He had a hunting knife in 

his hand, which he pointed at the camera on various occasions. After both Foley 

and the jihadist directed messages toward President Obama, the angle of the 

camera shifted before the knife was used to decapitate Foley, and moments later 

his guillotined body was shown.48 After the James Foley incident, more of these 

propaganda videos depicting beheadings and the executions of foreigners were 

released on social media,49 inflaming responses which demanded action against 

these barbaric jihadists in order to eliminate them as a threat to peace. These 

acts were committed by ISIS, a modern movement which initially launched its 

terror campaign against domestic citizens, and was now attacking foreigners.50 
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With the sudden release of these videos, it seemed as if this group had appeared 

overnight with the objective of disseminating horror across the globe. However, 

the origins of the group are actually to be found in the pre-existing terrorist 

organisation, Al-Qaeda (AQ).51 Although its predecessor was internationally known 

for orchestrating the 9/11 attacks, this particular group has accomplished more of 

its radical objectives.52 Better known as the Islamic State of Iraq and Levant 

(ISIL), the Islamic State of Iraq and Syria (ISIS) or, as it recently declared in 

2014, simply the Islamic State (IS), it is a Salafist group created with the 

objective of establishing a caliphate or Islamic State under the guidance of the 

appointed leader or Ibrahim Abu Bakr Al-Baghdadi.53 The reason for instituting 

the caliphate is to purify Islam, as ISIS believes that this religion has been sullied 

by Western values and ideas.54 As a result, ISIS believes that the borders created 

by the colonized powers in the Sykes-Picot-agreement are a corruption of the 

Islamic Ummah or community.55 They believe that the borders divide the Muslim 

community and define their religion and character through citizenship.56 

Therefore, this fundamentalist group eradicated the border between Iraq and 

Syria,57 arguing that "all Muslims are bound together through a common faith that 

transcends all geographical, political or national boundaries."58 For the same 

reason this extremist group opposes Middle Eastern governments which adhere to 

the Western principle of democracy,59 as they seek the strict implementation of 

Sharia law.60 

ISIS, a Sunni Muslim group, engages in brutal tactics such as raping, beheading, 

kidnapping, car and suicide bombing, crucifixion and mass execution.61 These 
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tactics are used against Christians, Yezidis, Kurds, Shia Muslims, and anyone 

opposed to its methods, values and ideas.62 The struggle between Sunni and Shia 

Muslims originated in the difference in their belief systems, as the former believe 

that it was proper that Mohammed could be succeeded by an elected individual, 

and the latter, on the other hand, believe that only a member of Mohammed's 

family could succeed him.63 The selection of a non-family member as the leader of 

the first caliphate caused a final division between these two branches.64 ISIS 

perceives members of any religion besides its own branch of (Sunni) Islam as 

"infidels," and is determined to eliminate them. In this regard, ISIS justifies its 

behaviour through interpreting the holy book of Islam (the Quran) radically.65 

These fundamentalists believe that their interpretation should prevail and they will 

pursue the enforcement of their version even if it means that they should resort 

to drastic measures.66 This extreme programme of action is warranted by their 

believing in the call for jihad, or the "holy war."67 For ISIS the jihad is "an aspect 

of a radical, religious ideology that supports terrorism and other acts of criminal 

violence."68 

In order to accomplish the above-mentioned objective, ISIS uses a strategy 

described by Caris and Reynolds as being composed firstly of applying skilful 

military tactics in order to acquire territory and then secondly of consolidating 

their occupation of that area and installing an operative Sharia government in it.69 

With regards to the former, ISIS has gained enough territory in Iraq and 

neighbouring Syria since 2014 to establish a state which is currently comparable 

to the size of the United Kingdom (UK)70 and places approximately 8 million 
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people under its control.71 Consequently, the caliphate was formerly declared in 

June 2014, when IS made the following proclamation:72 

The veil has been lifted and the truth has become clear. Indeed it is the state. It 
is the state for Muslims – the oppressed of them, orphans, widows and 
impoverished. Indeed it is the state. And if you forsake the state or wage war 
against it, you will not harm it. You will only harm yourselves. We clarify to the 
Muslims that this declaration of the Kilafah, it is incumbent upon all Muslims to 
pledge allegiance to the Ibrahim and to support him. 

After this declaration, Abu Bakr Al-Baghdadi took the stage in July 2014 and made 

the following statement:73 

Verily they hastened to announce the caliphate and appointed a leader, and this 
is an obligation on Muslims. An obligation lost for many centuries. Now they 
have established it, praise and favour is due to Allah. And so I was put in 
authority over you, and if you see me upon truth, then support me and if you 
see me upon falsehood, then advise me and guide me and obey me as long as I 
obey Allah in you.  

ISIS has already accomplished the latter phase of its approach in certain areas 

under its control. For example, the institutions and rules implemented in the 

Syrian city of Raqqa illustrate what this particular group envisions with the 

caliphate.74 In this area ISIS has "built a holistic system of governance that 

includes religious, educational, judicial, security, humanitarian and infrastructure 

projects."75 The Islamic court, for example, implements harsh medieval 

punishments such as public executions.76 Also, security forces patrol the streets in 

order to ensure that no person smokes, no alcohol is sold, and women are 

properly clothed, thus ensuring that "religious decrees are strictly implemented."77 

Stern and Berger refer to the "institution of harsh theocratic rule, which included 
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at least a skeletal governance, with a functioning economy and civil institutions."78 

ISIS has a functioning economy as it gains funds through activities such as 

collecting taxes, selling oil to the black market, and robbing local banks.79 

Recently they also seized control of the historical Syrian city of Palmyra and 

started destroying the United Nations Educational, Scientific and Cultural 

Organisation (UNESCO) world heritage site in order to sell artefacts taken from 

it.80 

The continuous fighting within these areas has already resulted in the internal 

displacement of over 7.6 million Syrians81 as well as more than 3.2 million 

Iraqis.82 Furthermore, over 4.2 million Syrians,83 as well as over 180 000 Iraqis84 

are currently seeking asylum abroad. 

Although the physical struggle of ISIS has been confined to Middle Eastern 

territory, the effects of the actions of this group have been felt globally. The 

fanatical propaganda launched by ISIS on international social media has created 

the impression that this group is an appealing, skilful military organisation 

resuming the global jihad that would bring everlasting peace and security to a 

religion that has faced many challenges.85 Marwan Muasher says "some are 

flocking to ISIS not because of its ideology but because it represents to them a 

rallying force against establishments that have failed them."86 As a result, 

recruitment videos have revealed thousands of foreign "fighters" who have 

departed from their home countries in order to join the war in Syria and Iraq. 

Among these fighters are nationals of America, Australia, Canada, Germany, UK, 
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Turkey, and Tunisia, which purportedly provides the most fighters.87 Since 

November 2014, the number of foreign fighters currently involved in conflicts 

engendered by groups such as ISIS, has increased from 15 000 fighters 

originating from 80 different states88 to 25 000 fighters originating from 100 

different countries.89 The United Nations Security Council (UN SC) warned in 

Resolution 2178 of September 2014 that states should be aware of these foreign 

fighters and take steps to prevent them from returning home, because they could 

perform terrorist acts after they had received the necessary training.90 

Consequently, it can also be contended that recruitment and terrorist attacks 

within the confined territory of states other than Iraq and Syria may be related to 

ISIS.91 

These attacks are generated and performed by those who silently sympathize 

with ISIS and assists the group by spawning a range of local terrorist attacks.92 

These fighters are referred to as the ostensible "lone wolves" and they are 

responsible for various global terrorist attacks.93 In 2014, people were arrested in 

Switzerland94 as well as in France95 for plotting harmful attacks against public 

institutions. Also, in June 2015, on the same day, gunmen killed many tourists on 

a beach in Tunisia and explosives were used in executing attacks in France as well 

as Kuwait.96 In 2015 the world was also shocked by the terrorist attacks in Paris 

perpetrated by gunmen storming the Charlie Hebdo offices while another person 

held people hostage in a grocery store.97 ISIS affiliates were also responsible for 
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the shooting and bombing of a hotel in Libya where 10 people were killed.98 

Correspondingly, ISIS links were accountable for the two suicide mosque 

explosions in Saudi-Arabia which occurred in May and August 2015.99 

In addition, ISIS gained momentum on the international stage as terrorist groups 

abroad starting declaring allegiance to the leader of this extremist group. Directly 

communicating with these groups abroad, they plan terrorist attacks and 

presumably smuggle weapons and funds to these groups.100 By constructing 

these virtual relations ISIS ensures that it will "survive even if it loses 

geographical terrain in Iraq and Syria."101 

A perfect example of this extension was reflected in 2014 when ISIS spread to 

Libya after loyalty was declared by the local terrorist group, the Islamic Youth 

Shura Council.102 Ever since, ISIS fighters103 have been spotted in certain parts of 

Libya.104 In 2015 the local terrorist group located in Sinai, Egypt clashed with 

security forces in a struggle to gain territory.105 The fighting occurred 

approximately two months after the organisation, referred to as Ansar Beit Al-

Maqdis, pledged allegiance to ISIS.106 The Nigerian terrorist group, Boko Haram, 

which will later be used for comparative purposes,107 also announced devotion to 

the caliphate and immediately assisted ISIS fighters in accomplishing its mission 

by increasing its local assassination attacks.108 
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Lastly, the international community was affected by ISIS when the US decided to 

launch airstrikes in Iraq against this organisation in August 2014.109 The action 

was initiated on request by Iraq and directed to the US to assist in eliminating this 

threat.110 President Obama justified his action by stating that it was necessary to 

protect US interests abroad.111 In September 2014 the US president announced 

that this military action would now be conducted as part of an international 

coalition campaign in both Iraq and Syria.112 This campaign was created to 

"degrade and destroy"113 this extremist group and the action was restricted to air 

strikes and humanitarian support as Obama declared that he "will not allow 

America to be dragged into another war in Iraq."114 For that reason, ground 

personnel were employed in Iraq and Syria by the US solely to engage in training 

Iraqi forces and Syrian rebels to fight ISIS militants. In the same month airstrikes 

were formally conducted in Syria, as the US struck the Khorasan terrorist 

group.115 Although not initially part of the original plan, these attacks were 

justified by stating that this particular group was planning an attack on US 

territory,116 that terrorists were freely functioning on Syrian territory, by the 

statement that the fight against terrorism should not be limited by borders,117 and 

that Syria was unable and unwilling to prevent terrorist attacks. It is argued that 

where a state cannot fulfil international law obligations such as protecting people 

against the violation of human rights by terrorists118 as well as by preventing 

attacks from being launched by terrorists from its territory against foreign 

states,119 the particular state should be regarded as a "failed state".120 The 
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concept has been defined as a state of which the central government has broken 

down to such an extent that lawlessness reigns.121 Nevertheless, the 

characterisation of a state as a failed state presents different challenges to 

international law. Such a state will have no obligations toward the international 

community, as it will no longer be bound by the provisions and norms of 

international treaties. As John Dugard argues, "neglect is not a solution as it 

leaves millions of people without hope for the future and brings international law 

itself into contempt."122 Moreover, the mere declaration of a state as being a 

"failed state" will not automatically force it to comply with its international 

obligations. A different method which could be used in order to ensure that the 

particular state complies with international laws and fulfils its international 

obligations is the use of "informal state-building".123 

Initially the US led coalition consisted of five nations, namely the United Arab 

Emirates, Jordan, Saudi Arabia, Bahrain and Qatar.124 Since then, over 60 

countries have joined the coalition by conducting air strikes, providing air support 

or humanitarian assistance, and also by providing military equipment.125 At the 

outset, one of these countries which borders with Iraq and Syria was hesitant to 

join this campaign against ISIS as it felt that this would make them vulnerable to 

terrorist attacks.126 The participation of this country, Turkey, was necessary in 

order to increase the efficiency of these airstrikes127 as the US airbase in Iraq was 

too remote to strike targets in Syria effectively.128 In July 2015, however, the 

terrorist act that occurred in Suruc led to violent protests by angry community 

members who felt that the Turkish government had a responsibility to respond to 
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this threat.129 For that reason Turkey joined the campaign in August 2015, 

launching airstrikes against the institutions of this organisation and allowing the 

US and other members of the coalition to use its bases.130 

Since the campaign started in 2014, the coalition has conducted more than 7000 

airstrikes which reportedly destroyed equipment, cells, vehicles and buildings 

owned by ISIS.131 These strikes have pressurized ISIS to desert certain areas that 

were under their control and allowed Iraqi forces backed by Iranian forces and 

the Peshmerga to move in and take control.132 Coalition progress reports indicate 

that thousands of ISIS fighters have already been killed and that some of the 

casualties include high-ranking commanders of this revolutionary group.133 

Although these results are positive, as President Obama has said, the struggle to 

eliminate ISIS is not over, as it is a delicate and intricate process that requires 

careful planning and time.134 Also, as stated before, the ISIS problem is no longer 

confined to Middle Eastern territory and it is has already established an 

international support network. 

The following questions still remain: "Who is ISIS, and where do they come 

from?" In order to answer these questions it is important to sketch a historical 

background describing the creation of this group, as it finds its roots in a long-

lasting terrorist organisation. Furthermore, the political and social context in both 

Iraq and Syria that established the perfect circumstances for these groups to 

flourish should also be described. 
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2.2.1 Afghanistan 

The terrorist organisation AQ has been operating in the territory of Pakistan and 

Afghanistan since 1988.135 In the Pakistani border town of Peshawar, Osama Bin 

Laden, the leader of AQ, and Abdullah Azzam, his advisor, established a "service 

bureau" which was used as a recruitment station for foreign fighters.136 The 

reason for initiating this centre was in response to Azzam's call for fighters to join 

the fight against the Soviet Union occupation of Afghanistan.137 The fighters 

arriving at the centre were enrolled in different preparation camps to receive 

proper training and equipment in order to join the fight in neighbouring 

Afghanistan.138 Training at these camps consisted of "experimentation, military 

preparation and guerrilla war tactics courses."139 One of these fighters was the 

terrorist Al-Zawahiri,140 who became Bin Laden's successor in 2011 when Bin 

Laden was killed by US forces.141 Another group of fighters containing the soon to 

become famous Jordanian-born Al-Zarqawi arrived in 1989, just as the foreigners 

were about to withdraw.142 Zarqawi, who had not completed school and was 

known to regularly participate in criminal activities left Afghanistan for Jordan only 

in 1992, after he received terrorist training.143 When he arrived back home he 

joined a local terrorist cell which planned attacks that would be directed at the 

state.144 Surveillance resulted in his arrest after equipment and evidence of his 

involvement in terrorist activities were discovered at his home.145 By practising 

strict obedience to the Islamic rule and "creating religious teachings"146 his 

imprisonment qualified him for terrorist stardom. While in prison, Zarqawi 

implemented tactics that would later become known as those of the ISIS leader 
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Al-Baghdadi by convincing fellow inmates to join his terrorist campaign.147 After 

his release in 2000 he travelled back to Afghanistan where he was supported by 

Bin Laden in establishing his own associated training camp.148 Zarqawi's camp 

focussed on Middle Eastern recruitments as he planned to attack locally situated 

governments in order to implement the strict Islamic laws in which he believed.149 

Therefore, unlike Bin Laden, who focussed on attacking American interests, his 

trainees were responsible for various attacks that occurred in Jordan, for 

example.150 Also, he dispatched fighters to Northern Iraq with the task of 

acquiring a support group for the expansion of his influence.151 

After the 9/11 attacks the US and its allies invaded Afghanistan and started 

waging war against this terrorist group, which threatened its interests while 

located within this particular territory.152 The Taliban, which was an extremist 

group in control of Afghanistan governance at that particular moment, allowed AQ 

to hide153 and did not attempt to stop them from organizing attacks on the 

West.154 Allegedly, Zarqawi escaped to neighbouring Iraq as a result of an injury 

obtained while assisting in the fight against the western occupiers.155 

2.2.2 Iraq 

The presence of ISIS on Iraqi territory today can be attributed to numerous 

political decisions made in this country, where various social, economic and 

political events eventually led to the US invasion, which some argue created the 

perfect environment for groups such as ISIS to flourish. 
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In 1980, due to various disputes between the two states, Iraq decided to invade 

Iran, which invasion resulted in the Iraq-Iran war.156 In 1983 the UN SC released 

its first Resolution with regards to the decision by the Iraqi government in which it 

especially focussed on the humanitarian violations committed by Iraq in that 

war.157 In 1986, the UN SC found that both parties were using chemical 

weapons158 and in 1988 there were already discussions on "disarmament and 

investigation" of the usage of these weapons.159 In 1990 Iraq decided to focus its 

attention on a different neighbour, Kuwait, as it argued that this territory was part 

of Iraq.160 In various Resolutions the UN SC took note of the atrocities occurring 

in Kuwait at the hands of the Iraqi government and requested Iraq to withdraw 

from this territory. Despite these requests, Iraq decided to remain there, and as a 

result the UN formally requested States to not participate in activities that would 

enrich the Iraqi economy.161 Unfortunately, these economic sanctions were not 

successful in forcing Iraq to withdraw, and the UN SC was required to authorize 

the use of force against Iraq in 1991,162 resulting in the Gulf War. Fortunately, a 

few months later, a ceasefire agreement containing numerous terms and 

conditions was reached between the parties.163 This agreement warned the Iraqi 

government to refrain from using terrorist tactics and required that it should not 

support or allow acts of terrorism within its borders.164 In addition it focused on 

the demolition of all nuclear weapons and related production programmes, and it 

demanded the creation of a Commission that would investigate relevant sites and 

report on Iraq's compliance with the above-mentioned Resolutions.165 In 1991 the 

UN SC approved these investigations under the guidance of the established United 

Nations Special Commission (UNSCOM).166 This Commission was mandated to 
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investigate sites, to ensure the destruction of weapons and related production 

facilities and to track Iraq's compliance with the steps and Resolutions created by 

the UN SC.167 In 1996, however, the Commission reported that inspectors could 

not enter some of the remote locations and that weapons had been discovered 

which the Commission had not previously been aware of.168 The UN SC responded 

with UN SC Resolution 1060, which demanded compliance and cooperation by the 

Iraqi government.169 Once again, despite these attempts, there were speculations 

that Iraq was not adhering to the UN regulations and the US, therefore, warned 

Iraq in 2002 that if it did not enforce these rules and principles "action would be 

unavoidable".170 In response to this threat, the UN SC had to release another 

Resolution in 2002, considered to be the last warning for full compliance.171 In 

addition to all these international law violations mentioned above, the Sunni 

oppressive leader Saddam Hussein was also responsible for numerous human 

rights violations perpetrated on his own citizens.172 Protests by Shia and Kurdish 

citizens were oppressed violently by using tremendous force and inhumane 

strategies,173 and as a result, many people were internally displaced and became 

victims at refugee sites.174 

In response to these many violations, the US and its allies invaded Iraq in 2003, 

as this country was seen as part of an "axis of evil".175 President Bush announced 

that action against Hussein was necessary if they wanted to eliminate terrorism, 

as Hussein allowed such activities to take place on Iraqi territory.176 Also, 

weapons of mass destruction were still available in the country and could be 

accessible to terrorists, which made it essential to destroy the armaments.177 The 
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US would assist in destroying this "apparatus of terror"178 and establishing a 

democratic government that would no longer violate the rights of its people.179 

Many writers argue that the decision to invade Iraq was further exacerbated by 

the US Secretary of State Colin Powell in a speech delivered shortly before the 

operation commenced.180 In this speech he talked about the fact that despite 

warnings, weapons of mass destruction still existed in Iraq, and he claimed that 

this was an indication that the Iraqi regime had no intention of destroying 

them.181 According to him, these weapons were being used by terrorist 

organisations such as AQ,182 which had connections with Saddam Hussein, as they 

were allowed to settle in Iraq after they had been successfully driven from 

Afghanistan.183 However, it was later confirmed that there was no evidence 

available which connected AQ or Zarqawi with Hussein.184 Nor were any weapons 

of mass destruction to be found. 

The US promoted democracy by assisting in replacing the Sunni president 

Saddam Hussein and its regime with a predominantly Shia administration with Al-

Maliki as Prime Minister.185 However, this new government excluded Sunnis from 

the political arena, resulting in a series of unfortunate events.186 The minority 

Sunnis were now governed by the majority Shia,187 which fact resulted in conflict 

between the two branches of Islam.188 Terrorists like Zarqawi and his followers, 

who openly admitted hatred of the Shia community,189 used this as an opportunity 

to wage war in the furtherance of their objectives.190 Zarqawi continued to 
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emphasize that the Shia were "the lurking snake, the crafty and malicious 

scorpion, the spying enemy, the looming danger and the true challenge."191 As a 

result, the Shia community was continually beleaguered and attacked in areas 

where they were the majority.192 In October 2004193 Zarqawi decided to vow 

loyalty to Al-Qaeda,194 by naming his affiliate organisation Al-Qaeda in Iraq 

(AQI).195 This AQ branch became famous for beheadings and bombings of Shia 

Muslims and foreigners, which were recorded and distributed on social media to 

terrorise especially the west.196 His involvement can be traced in the bombing of 

the Jordanian embassy, the UN headquarters in Iraq, as well as a Shia religious 

site.197 Although this announcement was amiably welcomed by Bin Laden, as his 

organisation was thereby enlarged,198 by 2005 relations with AQ became tenuous 

as AQ's second in command, Al-Zawahiri instructed Al-Zarqawi to refrain from 

using his harsh methods.199 The Sunnis' losing the 2005 elections200 and the Shia 

government's capturing and torturing people based on their religion resulted in 

the intensifying of attacks against this targeted group.201 

After gaining international recognition for his attempts, Al-Zarqawi was killed in 

2006 by an aerial bombardment that destroyed his hiding place.202 However, the 

elimination of this figure did not necessarily indicate the end of terrorism in 

Iraq.203 Al-Masri, who was another known terrorist fighter, took over and declared 

the name of his branch Islamic State in Iraq (ISI) indicating and reflecting the 
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programme of establishing a caliphate under the appointed leader, Abu-Omar Al-

Baghdadi.204 Zarqawi fighters were reluctant to join this mission, as Al-Masri's 

vision was totally different from that of his pre-successor.205 Much like ISIS today, 

ISI gained territory in Iraq, creating an imitation of a recognized state with 

trademarks such as "institutions organising people's and state affairs, also 

administrative services."206 ISI, however, soon overstayed its welcome, as 

members of Sunni tribes started to join with Iraqi forces and the western 

occupiers in resistance to this radical violence.207 This movement, referred to as 

the "Awakening", resulted in the death and captivity of several terrorist members, 

and amongst the terrorists killed were the leaders of ISI, namely Al-Masri and Abu 

Omar Al-Baghdadi.208 However, the confinement of some of these terrorists within 

a single confined space created a centre for ensuring future enlistments, and one 

of these prisoners, who would become an important player in the ISIS field, was 

the modern ISIS leader Abu-Bakr Al-Baghdadi.209 In 2009, when the US withdrew 

from Iraq, several of these prisoners were released back into society, creating the 

perfect context for terrorism to flourish.210 In 2012 AQI once again launched its 

terror campaign in Iraq, this time under the guidance of Abu-Bakr Al-Baghdadi 

and under the name Islamic State of Iraq (ISI).211 

ISI, or as it would become known soon after, ISIL or ISIS, became famous 

between 2012 and 2014 with the launching of several propaganda videos titled 

"Clanging of the Swords."212 The first part, released in 2012, contained aggression 

messages intended to inflame hatred among the Sunni Muslims as they were 
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being convinced that the Shia government was persecuting them.213 Shortly after, 

part II was released, and it depicted fighting combatants who were carefully 

being trained for warfare.214 Part III was released in 2013, and portrayed a 

promising message that the organisation had become militarily skilled and was 

planning on freeing fellow inmates from the oubliette, who were themselves 

potential fighters.215 The last part, which was released a year later, depicted a 

different image of these fighters.216 Suddenly they were seen to be controlling 

areas of Iraq, as the black ISI flag could be seen on almost every corner of 

Fallujah, and heavy battle scenes were visible in the background.217 The 

instantaneous capture of territory could largely be attributed to the poor 

equipping and training of the Iraqi army, which deserted its posts and equipment 

in an attempt to escape the ISI onslaught.218 The video showed shocking images 

of innocent people being shot, and it concluded with a worrying message: "And so 

the flame was started in Iraq, and its heat will increase by the will of Allah until it 

burns the crusaders in Dabiq, Syria."219 

2.2.3 Syria 

The Arab spring of 2011, which originated in Tunisia and soon spread to 

neighbouring North African countries and the Middle East,220 created the perfect 

environment in Syria for groups such as ISIS to easily attain their objectives.221 

This movement consisted of a range of protests against oppressive governments 
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in anticipation of ousting tyrannical or dictatorial leaders.222 In Syria these 

protests started after the government responded to anti-Assad writings on a wall 

by demanding that state forces arrest the culprits, after which they were 

supposedly tortured.223 The protests, which started in the Syrian city of Daraa in 

response to these atrocities, soon spread across the country in support of the 

victims.224 Al-Assad reacted with extreme violence to the protests.225 In 2011 

Human Rights Watch reported that Al-Assad and his forces were guilty of 

committing crimes against humanity as they opened fire on protesting crowds, 

arrested innocent people placed them in detention, and tortured and executed 

those in state custody.226 Furthermore, it was reported in 2013 that Al-Assad's 

forces used landmines, cluster bombs and sexual abuse as methods to suppress 

protests in the country.227 Various international attempts to prevent such 

occurrences included the drafting of several UN SC Resolutions which were vetoed 

by permanent members Russia and China.228 Also, a group of people was sent to 

monitor the conflict in that area and a person was appointed to draft a plan for to 

resolve the conflict, but the missions were aborted due to the increasing 

violence.229 Instead, the initial peaceful riots turned into a complete, convoluted 

civil war230 as different parties with different interests were involved. 

Consequently, state forces indulged in illegal means of attacking the rebel groups 

by using chemical weapons231 and starvation campaigns.232 Sectarianism ruled 

once again, as the minority Shia were ruling over the majority Sunnis,233 and Al-

Assad used this to his advantage while waging war against his own citizens.234 He 
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justified his actions by depicting all Sunnis as extremists and terrorists, thus 

legitimizing his war against the majority.235 

Some of the rebel groups fighting in the continuing civil war are the Syrian 

National Coalition, the Free Syrian Army and the Islamic Front.236 Among these 

groups is the famous Jabhat al-Nusra (JAN), which is currently internationally 

known as a terrorist organisation due to its relations with AQ.237 This group 

provided an important basis for the extension of ISI into the territory of adjacent 

Syria as Al-Baghdadi sent the founders of the group into Syria at the 

commencement of the civil war in order to gain a hold over this area.238 At first 

the group gained much support among fellow fighters as they directed their 

aggression towards the government and did not promote or focus on the 

furtherance of their special objectives.239 They, therefore, became attractive to AQ 

central as well, which started supporting their attempts, and once again started 

requesting foreign fighters to join the war in order to free fellow Muslim 

worshippers from this oppression.240 However, support was soon lost when JAN 

used guerrilla warfare tactics to conquer Ramadi from government forces in 2013, 

and then immediately started implementing strict religious rules.241 The group was 

also responsible for terrorist attacks which occurred in the capital city of 

Damascus.242 Shortly after these acts were perpetrated, Al-Baghdadi publically 

announced that JAN and ISI were going to unite in order to form the ISIL or 

ISIS.243 However, JAN denounced this statement due to the fact that ISIS's harsh 

strategy, tactics and objectives were too close to those of AQI, and they decided 

instead to reaffirm their loyalty to AQ.244 Dr Hashim notes that there are 
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substantial dissimilarities between these two groups.245 JAN was seen as a Syrian 

group, assisting other rebel groups in deposing the Al-Assad regime.246 ISIS, on 

the other hand, was seen as "foreigners" fighting fellow rebel groups instead of 

the Assad regime and using brutal tactics toward innocent people to gain the 

special objective of establishing an Islamic State.247 The disputes forced Al-

Zawahiri to depute a person to resolve this conflict, as it was causing a rift in the 

terrorist network.248 Al-Baghdadi did not adhere to the demands and 

recommendations and instead criticized Al-Zawahiri's views and methods, which 

criticism led to a final division between the two groups.249 Due to Al-Baghdadi's 

disobedience and the differences between the groups, Al-Zawahiri publically 

disavowed all ties with ISIS.250 However, this announcement did not eliminate 

ISIL or ISIS as a contender in the civil war, as several fighters from JAN decided 

to join the ISIS mission.251 This modern group, now composed of jihadists with 

different skills and training, started fighting other rebel groups.252 At the onset of 

this confrontation, the other rebel groups established a support network to defeat 

ISIS and to force it to abandon certain areas.253 This confrontation occurred due 

to an emerging intolerance towards the group's ferocity as well as a communal 

understanding that this "infighting" was profiting the oppressive tyrant, Al-

Assad.254 The FSA argued in an interview that this fierce internal strife supported 

the president's argument that the opposition parties were all involved in terrorist 

activities, and that Al-Assad was uncomplainingly watching as the rebel groups 

destroyed one another.255 However, in April 2014 ISIS suddenly transformed itself 

into a strong jihadist group as it implemented a number of dexterous acts ranging 

from carefully planned military missions to sporadic guerrilla acts which made it a 
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victorious group in Syria.256 Due to its ferocity and careful planning ISIS managed 

to gain control of several cities ranging from the Northern Kobane, Aleppo and 

Raqqa, to Homs in the South West.257 As a result, ISIS is now largely contributing 

to the huge number of gross human rights abuses and casualties originally caused 

by the government.258 

The situation in Syria is complicated, as different parties with different interests 

are involved in the conflict, a fact which makes intervention by the international 

community highly problematic.259 The people of Syria and global society are alike 

caught in a catch-22 situation, as they need to decide if cooperation with an 

autocrat and human rights violator is necessary in order to eliminate ISIS as a 

threat, or if it would be better to oust him and this create unstable political 

grounds which could be further exploited by ISIS. 

2.3 Classification of ISIS in terms of the categories that exist in 

international law 

In order to determine which international laws are applicable to the ISIS crisis, it 

is necessary to classify this group in terms of the categories currently recognized 

by international law. These categories include rebel groups, insurgency 

movements, liberation movements and terrorism. It will be difficult to fit ISIS into 

any particular category because the group contains a mixture of elements. Due to 

the severity of the attacks launched by ISIS and the number of civilians affected 

by the attacks, it is necessary to determine the applicability of International 

Humanitarian Law (IHL) in particular. The rules and regulations of this specific 

branch of international law regulate combat and limit the unnecessary suffering of 

innocent civilians.260 However, for these rules to be applicable, the severity of the 

particular situation must reach a certain threshold, namely that of an armed 

                                        

256 Caris and Reynolds 2014 Middle East Security Report 22 12. 
257 Lewis 2015 Middle East Security Report 27 26. 
258 Human Rights Watch 2015 http://hrw.org. 
259 Cockburn The rise of the Islamic State: ISIS and the new Sunni revolution 94-95. 
260 Solis The law of armed conflict 7. 



32 

conflict.261 In the Tadic case of 1995, the International Criminal Tribunal for the 

former Yugoslavia (ICTY) defined an armed conflict as:262 

A resort to armed force between states or protracted armed violence between 
governmental authorities and organized armed groups or between such groups 
within a state. 

Once it has been determined that the situation amounts to an armed conflict, it 

should be established if the conflict is international or non-international in 

character, as different provisions apply in each type of conflict.263 Common Article 

2 defines an international armed conflict as conflict in which there is the use of 

force between state parties.264 Common article 3 and the Additional Protocol II 

extend the protection of IHL to internal conflicts265 by defining a non-international 

armed conflict as the use of force between the government and armed forces or 

an organized armed group (OAG), or between such groups within the territory of 

a state.266 Even though the term OAG has not been formerly defined within 

international law,267 the International Committee of the Red Cross (ICRC) stated 

that it is a non-state party which actively participates in conflict but is not 

controlled by a state.268 At a minimum, the ICTY requires that one of the parties 

to the conflict should be "armed" and "organized".269 The first criteria indicates 

that the group must be armed in such a way that it can participate in "acts of 

violence in defence or offense".270 The second criteria, the concept of 

organisation, is much more complicated and consequently a list of non-exhaustive 

criteria was developed in order to determine if the formation of a particular group 

reaches this threshold. Constrictively interpreted, it was concluded that the group 
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must be under responsible command, should control an area of territory,271 and 

should have a "headquarters, unified command and military police".272 It was later 

emphasised by the ICTY as well as the ICRC that a broad interpretation273 of this 

term is of the utmost importance, otherwise terrorism and criminal activities will 

be excluded from its definition regardless of the threatening character they 

pose.274 As a result, an expansive list of criteria evolved, which criteria include 

intensity,275 the possession of a minimal organisation,276 the capacity to attack, 

the ability to observe and obey the laws of armed conflict, and the ability to 

recruit fighters.277 

The classification of a specific group as an organized armed force is important as 

it will determine which local or international responses,278 such as self-defence, a 

humanitarian intervention, or prosecuting individuals for criminal responsibility279 

can be implemented. With this borne to mind, it is necessary to determine if ISIS 

should be classified as a rebel group, an insurgency or a liberation movement 

which could be included in the ICRC commentary of organized armed groups,280 

or a terrorist group, as the classification will automatically affect the legitimacy of 

the responses to this immense international threat.281 Before the discussion on 

these four groups commences, it is important to note that an internal armed 

conflict as well as the groups participating in it can enter different stages and 

change categories as time passes.282 

                                        

271 Article 1 of the Additional Protocol I of 1979 to the Geneva Conventions of 1949. 
272 Prosecutor v Limaj 2005 IT-03-66-T 112-117. 
273 Margulies 2013 ILS 62. 
274 Margulies 2013 ILS 61; Schmitt 2011 ILS 122; Prosecutor v Tadic IT-94-1-T para 561, 

where the court stated that a real armed conflict should be distinguished from a simple 

unrest or terrorist act, which is not covered by IHL.  
275 Prosecutor v Tadic 1995 IT-94-1-T para 561. 
276 ICRC 2008 http://icrc.org. 
277 Schmitt 2011 ILS 129. 
278 Please refer to Chapter 5 for the discussion on international responses to armed conflict.  
279 Margulies 2013 ILS 60. 
280 Melzer 2009 http://icrc.org. 
281 Margulies 2013 ILS 55.  
282 Quaye Liberation struggles in international law 29. 



34 

2.3.1 Rebel groups 

As suggested in the discussion above, the rules and regulations of IHL were 

initially created in order to regulate disputes between states.283 However, today 

most of the parties who actively participate in such processes and have an effect 

on the development of IHL are non-state local actors, as most disputes have 

become non-international in character.284 Although these internal conflicts are 

confined to a certain territory, civilians are still affected by numerous human 

rights violations requiring the application and protection of IHL.285 Even though it 

is difficult to ensure compliance with IHL in these situations,286 the extension of 

this branch of law to internal conflicts is significant because of the fact that local 

perpetrators can now be held responsible for grave violations.287 

This being said, one of the protagonists during a civil war or an internal struggle 

is referred to as a rebel group or guerrilla fighters.288 A rebel group is defined as 

an organisation that usually employs violence as a means of changing certain 

prevailing standards maintained by the government.289 A more specific definition 

refers to a "political organisation outside the realm of the state which uses 

violence to compete for political power."290 As implied from both these definitions, 

the characteristics of a rebel group include having a certain structure, its armed 

members resorting to violent methods, and having a motive to fight the 

government. Each of the elements contained in this definition will be discussed 

hereafter. 
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A rebel group consists of an organisational and command structure,291 which 

means that the group contains a strong leadership that represents the cause of all 

its members.292 The leadership of the group can be consolidated or dispersed293 

but the orders of a main commander are important to establish international 

responsibility for any violations committed.294 Such rebels present a difficult 

challenge to governmental forces as they are often heavily armed295 and 

supported by civilians providing accommodation and food,296 complicating the 

obligation to distinguish between civilians and rebels.297 Tactics implemented by 

rebels include a combination of military techniques, guerrilla warfare, and in 

certain situations, terrorist activities.298 In certain internal conflicts a variety of 

rebel groups with different views, objectives, tactics, equipment and strategies 

can emerge to compete with the government.299 Barbara Walter explains that the 

number of opponents depends on the demand for change and the funding of the 

project.300 The motivation for the birth of the particular group can vary from 

ethnic, religious, or ideological to political reasons.301 However, the creation of 

different groups can increase the risk of competition for popular support and 

resources, resulting in confrontational battles between the groups.302 JAN, for 

example, emerged as an organisation supporting rebel groups in their fight 

against the government. Shortly after, ISIS was developed and this organisation 

started competing with fellow rebel militias and state forces in the furtherance of 

its own political objective of gaining control and establishing an Islamic state. As a 

result, other rebel groups have declared war on ISIS, which presents a threat to 

their interests and is disrupting the rebellion.303 The intention of a particular rebel 
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group is important, as it is deemed to have been successful in its cause if the 

government is forced to accept and implement its specific demands.304 This 

incentive can also determine the goals and the methods which might be 

implemented by a specific group.305 For instance, the FSA, which is participating 

in the Syrian Civil War, was established in order to confront and overthrow 

governmental forces in the fight for democracy and, therefore, they implement 

carefully planned military combat methods to achieve their objectives.306 

Because waging war is an expensive activity, rebel groups are also in need of a 

support system which can provide finances, fighters and weapons to assist in their 

mission.307 The possibility of international or local support depends on the 

motivation for the struggle.308 For instance, as mentioned before, certain rebel 

factions in Syria are supported by global states in their fight against the 

oppressive Al-Assad regime. Other groups such as JAN, which has been classified 

as a terrorist organisation internationally, do not receive support from global 

states.309 Finances can also be generated by resorting to criminal activities such 

as kidnapping, trafficking in weapons, and tax collection.310 Another way to 

ensure growth and support is through the integration of different rebel groups 

with the same objective.311 The FSA, for example, is composed of different rebel 

groups which decided to join forces and fight the government under the guidance 

and command of a single entity.312 

As said before, the first operations launched by ISIS under the name JAN resulted 

in the classification of this group as a Syrian rebel group. The reason for this 

classification could be the fact that the group emerged as a relatively small group 

with a central command structure that launched irregular attacks against 
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government forces in support of other rebel groups.313 However, as indicated 

earlier, it later became clear that this group had its own objective of establishing a 

new state under the guidance of Sharia law. As a result, they started targeting 

fellow rebel groups who were fighting for the institution of democracy. The 

direction of the attacks against the other groups opposing the government 

indicated that JAN had developed into an organisation that could not be 

connected to the elements and characteristics of the rebel category. Also, the fact 

that international states like the US supported the FSA rebel group and not 

JAN/ISIS was a further indication that this organisation was not recognized as a 

rebel group fighting for a cause that the international states could support. 

2.3.2 Insurgency groups 

Ancillary or alternatively to a rebellion, a more violent conflict referred to as an 

insurgency314 can erupt within the territory of a particular state. An insurgency 

has been defined in the pamphlet Guide to Analysis of an insurgency as:315 

Protracted political-military activity directed at completely or partially controlling 
the resources of a country through the use of irregular military forces and illegal 
political organisations. 

Similarly, the US Guide to Counterinsurgency defines an insurgency as "the 

organized use of violence to seize, nullify or challenge political control of a 

region."316 Other different definitions exclude the elementary objective of gaining 

territory,317 even though that particular action is of importance in distinguishing 

an insurgency from other conflict categories. Therefore, the characteristics of an 

insurgency include engagement in irregular fighting and violence by illegal 

opponents of the government in furtherance of a political objective which includes 

the desire to gain territory. However, it is not a requirement for a group to 
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physically control territory to be typified as an insurgency.318 It is sufficient if the 

group provides a challenge to the government in a specific area by nourishing and 

enflaming revolt.319 Although each insurgency can contain unique features, the 

conjoint traits portrayed by most insurgencies will be discussed hereafter.320 

Unlike rebel groups, insurgents lack a central, organized command structure and 

instead depend on a covert network of fighters each of whom pursues an 

objective in a different area.321 The reason for this exclusion is because of the fact 

that the objectives of insurgents can differ, even though they participate 

communally in gaining control.322 Also, the elimination of these smaller networks 

will not disturb the main group's continuing campaign.323 The lack of structure 

prevents open, confrontational battles, which complicates the enforcement of the 

obligation to distinguish between civilians and rebels.324 Insurgents engage in 

irregular war and terrorism in order to disrupt the governmental regulation of 

society.325 An important characteristic of insurgents is the ability to constantly 

adapt and change techniques, thus complicating successful counterattacks.326 

Their purpose is often to achieve a specific political objective by bringing about a 

political change to the benefit of all.327 Although the motives for the initiation of 

the insurgency will differ, the end goal is always to effect change.328 For instance, 

reformists want their own ideas and norms to prevail without changing the 

government, while revolutionaries use force to change the government and 

establish transformation.329 Like rebel groups, insurgents are also in need of 
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support to be able to engage in conflict successfully.330 Insurgent groups access 

funds and weapons through the black market, taxation and various criminal 

activities.331 In addition to this logistical support, insurgent groups also need 

moral and popular support, which they gain by adopting a popular idea,332 

electing a charming character as a leader,333 or through intimidation.334 Further, 

the insurgents use the miserable political, social and economic conditions that 

gave rise to their formation to exploit the government's ineptitude.335 

An example of an insurgent group is the former Hamas organisation operating in 

Palestine,336 which used tactics such as suicide bombings337 to try to attain the 

objectives of redeeming Palestine and establishing an Islamic State.338 Hamas 

built a strong support base amongst those who felt anger and resentment 

towards the government.339 This meant that a variety of sources was available to 

support them financially by way of donations.340 

With these characteristics in mind, many authors refer to ISIS as an insurgency 

movement. As said before, ISIS uses irregular methods such bombing and 

assassination341 directed at the state and other rebel forces in order to gain 

control of territory and to implement radical Islamic change. Also, funding is 

obtained in a criminal manner and fighters are recruited through propaganda 

conveying a strong message of the need for change. As a result, it is 

understandable that some academic writers argue that this organisation fits the 

insurgency profile. However, the modern abilities and achievements of ISIS as an 

organisation have made the organisation too potent for classification as an 
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insurgency. The unique characteristics of ISIS have resulted in its being deemed 

to be a "state building actor" instead.342 Although the legitimacy of the state will 

not be recognized by the international community, the Islamic State portrays the 

symbolic elements of statehood, which include a flag, citizenship, a functioning 

economy, different branches of government, laws, and forces to implement these 

laws.343 In addition to these elements, ISIS has also established a military army 

with training and weapons, and of a size344 comparable to that of a recognized 

state.345 In addition, ISIS is also providing the population under its control with 

social support346 and basic municipal services. As a result, the counterinsurgency 

methods which were created to combat AQI347 will not be effective in eradicating 

the ISIS threat.348 Successful counterinsurgency campaigns require "long-term 

cooperation between civilians and state forces to regain stability while eliminating 

the underlying issues which resulted in the birth of these groups."349 Therefore, 

this method of eradication requires trust in the government and its foreign 

supporters.350 The problem with this requirement in this situation is that the Sunni 

populations of both Iraq and Syria have lost their trust in the government and, 

therefore, supporting ISIS.351 

2.3.3 Liberation movements 

In addition to the conflicts discussed above, an internal struggle which receives 

international recognition for its legitimacy can occur within the borders of a 

particular state. This type of conflict, referred to as a liberation brawl or 

movement, can be defined as "a struggle of people under foreign or colonial or 
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racist rule for liberation and self-determination."352 From this definition the 

following definition, which will be discussed hereafter, can be distilled: a liberation 

movement is a group of people fighting against a colonial or foreign or racist 

regime for independence. 

The term "people" was defined by UNESCO by referring to seven essential 

characteristics.353 These include that they should share a common identity and a 

common religion and that they should be connected through territory.354 One of 

the most important requirements is that the group should have a communal 

objective, idea or will to gain independence.355 In other words, the people 

participating in the struggle must represent a group whose right to self-

determination has been repudiated.356 The 1970 Declaration recognizes the right 

of these people to participate in armed force against a state which denies them 

the right to self-determination.357 Therefore, the General Assembly (GA) 

Resolutions of 1970 and 1971 regarding independence declared that the people 

participating in this liberation struggle may resort to "any means at their disposal 

which includes armed struggle."358 Like insurgents, liberation fighters resort to 

guerrilla and irregular warfare tactics such as terrorism to fight government 

forces.359 However, unlike rebels or insurgents, if they adhere to the rules of IHL 

they will not be held internationally responsible for these acts.360 As can be seen 

from the definition, a liberation movement can be waged against colonial or racist 

rule. However, since 1960 movements are no longer concerned with colonial rule, 

as it has been declared unlawful by the GA.361 A foreign occupant is a state that 
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occupies a certain area of another state's territory and a racist regime is one that 

governs by adhering to discriminatory rules and regulations.362 The fight for 

independence against these parties is contained in the right to internal self-

determination, which is the right "to freely determine political status and to freely 

pursue economic, social and cultural development."363 This right entails that 

"whereas it is essential, if man is not to be compelled to have recourse as a last 

resort, to rebellion against tyranny and oppression that human rights should be 

protected by the rule of law."364 This right has received international recognition 

in the UN Charter,365 the International Covenant on Civil and Political Rights 

(ICCPR) and the International Covenant on Economic, Social and Cultural Rights 

(ICESCR)366 as well as in numerous General Assembly Resolutions367 and by the 

International Court of Justice (ICJ).368 The inclusion of this right to fight for 

independence in numerous international instruments has deemed this type of 

conflict legitimate and legal.369 As a result, international actors may lawfully 

provide support370 for these fighters and the right of these fighters to "receive and 

seek support has implied that they have locus standi in the international law."371 

This support is not seen as intervention as the international actors are merely 

protecting the rights contained in the UN Charter.372 Furthermore, this legal 

standing has been confirmed by the extending of protection by the Additional 

                                        

362 Edre 2004 Netherlands: IAPL 20. 
363 Article 1(1) of the ICCPR and ICESCR (1966). 
364 Universal Declaration of Human Rights (1948) 
365 Article 1 and article 55 of the Charter of the UN (1949). Both article 1 article 55 

acknowledge and emphasise the importance of the recognition of the right to self-

determination for peaceful international relations. 
366 Article 1(1) in both the ICCPR and ICESCR (1966). 
367 Resolution on the Declaration on the granting of independence to colonial countries and 

people 1514 (XV) (1960). 
368 Dugard International Law 100. 
369 Resolution on the implementation of the Declaration on the granting of independence to 

colonial countries and people 2105 XX (1965); Resolution on the Declaration on the 
importance of universal realization of the right to self-determination 2649 XXV (1970); Edre 

2004 Netherlands: IAPL 10. 
370 Resolution on the implementation of the Declaration on the granting of independence to 

colonial countries and people 2105 XX (1965). 
371 Resolution on the Declaration on principles of international law concerning friendly relations 

and co-operation among states in accordance with the UN Charter 2625 XXV (1970); Edre 

2004 Netherlands: IAPL 10. 
372 Edre 2004 Netherlands: IAPL 11. 



43 

Protocol I to this type of conflict, as they are seen as international in character.373 

An example of an internationally recognized liberation movement was the African 

National Congress (ANC), with its military wing Umkhonto we Sizwe, which used 

terrorist tactics and other methods of fighting to end the discriminatory policies of 

the Apartheid regime in South Africa.374 

This being said, ISIS is definitely not classified as a liberation movement, as it is 

not fighting for the legitimate purpose of gaining independence from a colonial or 

racist regime. For this reason, ISIS is not provided with legal standing by the 

international community and, therefore, the members of this group can be held 

individually responsible for their acts. This specific category has been referred to 

here only in order to draw the distinction between international and non-

international recognized conflicts (which will be further analysed in Chapter 4) and 

to explicate the different rules and responses applicable to legitimate and 

illegitimate conflicts. 

2.3.4 Terrorism 

As seen in the discussion above, the classification of a group as a terrorist 

organisation can be complicated by the fact that other kinds of armed groups also 

employ terrorist tactics as a method of conflict. However, a terrorist organisation 

is a group that resorts to terrorism only, in order to accomplish a certain 

ideological objective or realise a particular idea.375 Although there have been 

numerous attempts to define terrorism, no universal understanding of the term 

has been accepted by the international community.376 The reasons for this 

particular shortcoming include uncertainty regarding the position of freedom 

fighters as well as the insertion or exclusion of state terrorism.377 The difficulty in 

delineating terrorism has resulted in the acceptance of numerous international 
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instruments that specify and penalize certain types of acts individually, which can 

be seen as terrorism.378 The UN SC describes terrorism as follows, with specific 

reference to the acts listed in the Conventions, in a Resolution that was released 

in 2004:379 

An act which has the purpose to provoke a state of terror or intimidate a 
population or compel the government or an international organisation to do or to 
abstain from doing any act. 

The AU similarly defines terrorism as:380 

An act that intimidates the government or the general public to adopt a certain 
standpoint or disrupts public service or causes insurrection within a state. 

The US Department of Defence defines terrorism as:381 

The unlawful use or threatened use of force or violence against individuals or 
property to coerce and intimidate governments or societies, often to achieve 
political, religious or ideological objectives. 

This variety of definitions illustrates the need for a single comprehensive 

understanding of what exactly constitutes terrorism. This would help to shape 

counterterrorism policies, and terrorist acts could be added to the criminal list of 

the ICC.382 Despite the variety of definitions provided by different states and 

instruments, there are certain common elements among the definitions. 

Therefore, as implied by the definitions provided above, the various 

characteristics of terrorism which will be elaborated on in this particular discussion 

will have to do with the use of illegitimate violence with the intent of spreading 

fear amongst a certain people in the furtherance of a certain objective. 
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The requirement that the acts should be violent indicates that the methods used 

by these perpetrators should reach a certain threshold. However, Cindy Combs in 

her book Terrorism in the 21st century states that the violence can be lethal or 

non-lethal as long as the group has the ability and will to commit specific acts of 

violence.383 She believes that the simple disturbance of lives is enough to 

constitute a violent act of terrorism.384 According to Kessler, the illegitimacy of a 

specific act of violence is determined by evaluating its disrespect for humanity.385 

This being said, a terrorist act must be performed with the specific intent or 

purpose of provoking a feeling of fear, horror or terror amongst members of 

society.386 In order to determine if this particular requirement has been fulfilled, it 

is necessary to evaluate the "perception" of the civilians who are potentials 

victims of the attack. "Terrorism is theatre before an audience, designed to call 

the attention of millions to an unrelated situation through shock – doing the 

unthinkable without apology or remorse."387 This feeling of fear is closely 

connected to the specific targets chosen by terrorist organisations.388 The death 

of targeted, innocent civilians is not an accident but a deliberately sought result or 

outcome.389 This action violates global laws protecting human rights.390 The 

Additional Protocol I, for example, prohibits these tactics or methods of warfare 

during an armed conflict in its continued emphasis of the importance of the 

principle of distinction.391 Also, the IHL prohibits the use of acts that will spread 

fear and terror amongst a population,392 as this is seen as an illegitimate use of 

force.393 
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This deliberate targeting of innocent civilians is just one of the methodologies that 

distinguishes terrorism from the other conflict categories described before.394 

Rebel groups engage in open battles, they disrupt governmental control of the 

state, and they are in need of major support in order to survive.395 Terrorist 

groups, on the other hand, exist as small cells or networks that silently 

orchestrate major attacks and are usually capable of surviving with limited 

logistical and economic support.396 With regards to insurgency groups, their 

objective of challenging of the government for the control of territory or resources 

ensures that they receive a large amount of support from civilians.397 Terrorists, 

however, do not need to occupy territory, and because of they participate in 

criminal activities they also lack the support from civilians.398 The saying "one 

man's terrorist is another man's freedom fighter" indicates that the difference 

between terrorism and liberation movements is dependent on interpretation.399 

The distinction may be drawn by establishing the targets of the two groups.400 

Freedom fighters direct their attacks at military objects and civilians are killed as a 

collateral effect of the actions.401 Terrorists, however, deliberately and 

indiscriminately target civilians in order to convey a specific message to their 

audience.402 Also, unlike terrorist organisations, liberation movements are 

internationally recognized as legitimate combatants to whom the laws of war are 

applicable.403 

As indicated by the last element of the above definition of terrorism, terrorist acts 

are performed in furtherance of a specific objective or motive. Although most 

definitions require that there be a political objective, terrorism can also be 
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employed as a method of propagating ideologies such as religion.404 Regardless of 

the motive, it is suggested that the motive cannot justify terrorist action, and if 

the intent is determined it is not necessary to limit the offence further by 

requiring the action to have a political, religious or other motive.405 

Terrorism committed with a political purpose is directed at a government406 due to 

feelings of violation, deprivation or exclusion.407 The requirement that it should 

have a political motivation is complicated, as this term is not defined in 

international law.408 In the 1980's it was stated that "an offense is not of a 

political character simply because it was politically motivated."409 Combs refers to 

two requirements in her book: "the act must have taken place during a political 

struggle or the act must be incidental to the revolt" in order for it to qualify as 

having political intent.410 In the 21st century, however, most terrorist 

organisations resort to terrorism in order to achieve a religious objective. These 

groups believe that their actions are sanctioned by their attempting to achieve a 

greater good,411 and that their extreme violence is exonerated and rewarded in 

the afterlife.412 

Boko Haram will be considered in this part of the discussion in order to exemplify 

the difference between pure terrorism and the actions of ISIS, but the limited 

scope of this study does not allow for an in-depth analysis of this group, and it 

will merely be referred to for comparative and explanatory purposes. 

The group Boko Haram, which is situated within the state of Nigeria, became 

famous chiefly in April 2014, when it kidnapped approximately 250 schoolgirls.413 

Thereafter the group released a video threatening to convert these girls and to 
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marry them off to certain members of the group.414 Although this was not the first 

abduction at the hands of this terrorists group, the event attracted the attention 

of the international community.415 The international campaign "bring back our 

girls" was launched,416 and states such as France and the US sent forces to 

Nigeria in order to assist the domestic forces in searching for the girls.417 Since 

2010 the group has been responsible for the kidnapping of 2000 women and girls, 

and although some have been rescued, others have not been safely returned to 

their families.418 

As in the case of ISIS, this event created the illusion that this particular 

organisation had appeared overnight,419 but this Islamic extremist group actually 

has its roots in Nigeria's long, historical religious division and the ongoing struggle 

for political control.420 Boko Haram has been described as "a symptom of decades 

of failed government and elite delinquency finally ripening into social chaos."421 

Hence, in order to understand the emergence of this group with its radical 

ideology, it is necessary to elaborate on the historical factors that resulted in this 

division and confrontation. The mixing of different cultures, religions and even 

resources in one area by colonial powers created the context in which this turmoil 

is occurring.422 The 1960 withdrawal of the foreign occupiers of Nigeria resulted in 

the foregrounding of divisions along sectarian lines, as the majority Northern 

Muslims fought for the continuing implementation of Sharia law423 and the 

predominant Southern Christians fought for the continued fostering of Western 

values.424 In 1961 Nigeria gained independence and the constitution that was 

then drafted declared that Sharia law was applicable only in a number of selected 
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situations.425 The withdrawal and the nature of the new constitution inflamed the 

competitive struggle for political control between the Christians and the Muslims. 

The attendant obsession and fear resulted in a military coup launched by the 

South, which led to the death of several Muslims.426 This action sparked a 

retaliatory coup by the North427 which resulted in a religious struggle for the 

political control of the government which continued until 1999.428 In that year a 

new Constitution was implemented which provided for the full application of 

Sharia law.429 The Muslim North increasingly implemented this branch of law and 

today most Northern states are subject to Islamic law."430 

The group Boko Haram emerged in 2002 under the guidance of its leader Yusuf. 

It targeted state forces with the objective of converting the entire state of Nigeria 

into an Islamic State.431 The direct translation of the name Boko Haram means 

that "Western education is forbidden."432 Their opposition to the existing system is 

not limited to its education only but extends to Western ideas and morals in 

general.433 The aggression evinced by this group towards the government in 

particular can be attributed to various factors such as the corruption, poverty and 

maladministration that characterised governance in Nigeria at that time.434 

Although the group still conducted sporadic attacks during the following years, the 

government managed to control its activities.435 Boko Haram re-emerged in 2009 

as a more violent and radical group as they tried to confound the regulation of 

Nigerian society by attacking state buildings and institutions,436 and by not 

obeying general laws.437 This resulted in violent clashes between the police and 

                                        

425 Ford 2014 http://nationalinterest.org. 
426 Smith Boko Haram: Inside Nigeria's unholy war 66. 
427 Smith Boko Haram: Inside Nigeria's unholy war 66. 
428 Smith Boko Haram: Inside Nigeria's unholy war 66-70. 
429 Ford 2014 http://nationalinterest.org. 
430 Ford 2014 http://nationalinterest.org. 
431 International Crisis group 2014 http://crisisgroup.org. 
432 Human Rights Watch 2012 http://hrw.org. 
433 Smith Boko Haram: Inside Nigeria's unholy war 80. 
434 Smith Boko Haram: Inside Nigeria's unholy war 60; Human Rights Watcg 2012 

http://hrw.org. 
435 Human Rights Watch 2012 http://hrw.org. 
436 Smith Boko Haram: Inside Nigeria's unholy war 95-96. 
437 Ford 2014 http://nationalinterest.org. 



50 

members of the movement, and the police managed to arrest several 

members.438 Among those arrested was the leader, Yusuf, who was later killed by 

the police while he remained in custody.439 In reprisal the group once again 

surfaced in 2010,440 as an "Islamist insurrection under a splintered leadership."441 

This leader, referred to as Abubakar Shekau442 was much more radical than his 

predecessor as he organized several suicide bombings and assassinations. By 

2011 it had become clear that the leadership of Boko Haram had strong 

connections with terrorist networks such as AQ and Al-Shabaab,443 as they 

suddenly started employing terrorist tactics such as kidnappings.444 This being 

said, Boko Haram also uses other terrorist methods such as suicide bombings, 

looting, raping, kidnapping and massacring innocent people.445 In 2012 it was 

reported by Human Rights Watch that this group was responsible for the bombing 

of the UN headquarters in the capital city, the bombing of 18 churches, and the 

looting of 60 police stations and 12 schools.446 As may be adduced from these 

statistics, the activities of this group are directed at state forces, Christian citizens, 

and even Muslims who oppose their values and ideas.447 Boko Haram has gained 

funding for its operations from a variety of criminal activities, which include the 

taxation of products transported on routes occupied by the group, drug dealing, 

trading on the black market, and the collection of ransoms for people it has 

kidnapped.448 Also, the group has received funding and support from international 

AQ affiliates and other terrorist networks.449 Like ISIS, Boko Haram has influenced 

the international community in at least three ways. Firstly, it has extended its 

attacks to the neighbouring countries Cameroon, Niger and Chad,450 and these 
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attacks intensified after the African Union (AU) decided to compose forces from 

these three countries to assist Nigeria in the fight against Boko Haram.451 Also, 

the terrorists have captured several foreigners and held them captives with the 

object of receiving a ransom payment.452 Among those kidnapped were a French 

family453 and numerous US,454 United Kingdom (UK) and Italian nationals.455 

Lastly, a variety of international states have been assisting the Nigerian forces to 

combat and attempt to defeat this threat.456 Due to the activities of Boko Haram, 

more than 14 000 people had already been killed by 2015,457 and 1.5 million 

people had been displaced.458 Despite the coincidence of their long-term 

objectives being relatively similar, the ways in which Boko Haram and ISIS 

function, and the structure of the organisations are not the same and, therefore, 

it is possible to argue that Boko Haram is a terrorist organization. Therefore, as 

will be shown in Chapter 3, implementing counterterrorism policies and the UN 

Conventions on terrorism would be effective in fighting or criminalizing the acts of 

Boko Haram but not ISIS. 

2.4 Conclusion 

ISIS is a modern non-state actor that operates within the confined territories of 

Iraq and Syria. In coupling asymmetrical, irregular warfare with terrorist tactics 

they target certain categories of people that oppose their objective of establishing 

a caliphate under the guidance of Sharia law. At first it seemed to the 

international community that this group had appeared overnight, but it was 

actually rooted in the long, developing history of the terrorist organisation AQ, 

which was responsible for the 9/11 atrocities. 
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The atrocities committed by ISIS captured the attention of the international 

community in various ways. International terrorism policies had to be adapted in 

order to prevent ISIS recruits from leaving moderate European countries to fight 

in the Middle East, or from returning and launching attacks on domestic ground. 

Furthermore, security had to be strengthened in order to prevent silent 

sympathisers from organising local attacks. Local terrorist organisations that 

pledged allegiance to ISIS were also to be suppressed in order to prevent the 

international expansion of this particular group. As a result, various states agreed 

to participate in the US-led international coalition to strike the strongholds of the 

group. Although there has been some success in preventing the group from 

expanding its territorial possessions, the strikes have also had their shortcomings 

and given rise to various complications such as the deaths of innocent civilians as 

well as the destruction of buildings. ISIS has revealed that it has the skills 

necessary to compete with trained state armed forces, and has shown the ability 

to adapt according to the challenges presented to it on ground. 

When one attempts to slot ISIS into any one of the categories of armed 

insurrections existing under international law, it seems as if this group is a hybrid 

containing mixed elements attributable to all of the categories. ISIS started as a 

Sunni insurgency in Iraq and as it spread into Syria it developed into a terrorist 

organisation. Once it was established in that area it participated alongside rebel 

groups in the fight against the oppressive government. It is clear that this group 

is not a liberation movement as it is not fighting for freedom from a certain type 

of government and its methods and objectives are not recognised by the 

international community. However, it is important to refer to this category, as it is 

an exception to the application of certain international humanitarian laws, as will 

be elaborated on in Chapter 4, and it is used to contribute to the analysis of the 

category of terrorism. 

As most commentators prefer to refer to ISIS as a terrorist organisation, this 

category has been analysed in some detail. When evaluating the characteristics of 

terrorism with regard to the operating methods of an organisation, Boko Haram 

has been formally recognised as a terrorist organisation, and it is clear why this 
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group is classified as such. In contrast, when one compares the activities of Boko 

Haram with those of ISIS, it seems to be more difficult to place ISIS solely within 

this category. Before it can be decided whether ISIS is a terrorist organisation or 

not it is necessary to investigate the international counterterrorism framework, as 

an analysis of its relevance and applicability to the ISIS crisis will productively 

contribute to drawing such a conclusion. This will be done in Chapter 3. 
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Chapter 3 

International counterterrorism framework 

3.1 Introduction 

Exposure to the elements and characteristics of terrorism459 resulted in the 

establishment of local and regional counterterrorism policies in order to suppress, 

eradicate and criminalise terrorist activities. Governments have developed local 

policies in order to prevent and suppress terrorist activities within their territories. 

Because domestic terrorist activities can have cross-border effects, auxiliary 

regional measures were also developed in order to increase cooperation in the 

fight against terrorism. However, these policies and measures have not been 

effective in eradicating this threat to international peace and security. 

Therefore, various international instruments were developed in order to establish 

an international counterterrorism framework which could globally prevent and 

penalise certain activities that the international community has communally 

agreed should be classified as acts of terrorism. Although it is important to take 

note of the national and regional responses to terrorism, the main focus of this 

chapter will be on the international counterterrorism framework, as local and 

regional policies will not have a bearing on achieving the main objective of 

establishing whether humanitarian intervention as an international response can 

legitimately be used to eradicate ISIS. These internationally established policies 

and measures will be analysed with specific reference to the application thereof to 

the acts perpetrated by this modern, irregular armed group. A brief explanatory 

reference will also be made to their specific application and possible success in 

eradicating the terrorist group Boko Haram, for the sake of clarity. 

The reason for analysing these instruments, as explained in Chapter 2, is to 

facilitate a proper classification of ISIS in terms of the categories existing under 
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international law. An analysis of these instruments will assist in the difficult task of 

classification. Consequently, the main purpose of this chapter is to arrive at a 

formal conclusion on whether ISIS can be classified as a terrorist organisation or 

not. Because different international responses to conflict are justified by the 

existence of different elements or characteristics in the actions and motivations of 

the perpetrators of such conflict, the classification of this group will determine 

which international responses can legitimately be used in order to eradicate this 

group. 

In order to achieve these objectives, the concept of counterterrorism will firstly be 

analysed by taking the characteristics of this specific response into account. As 

will be explained in this chapter, counterterrorism policies can be forcible and 

non-forcible in nature. This section will focus only on non-forcible measures, as 

the use of force in reaction to terrorism will be elaborated on in Chapter 5. 

However, reference will have to be made to the use of force against terrorism to 

explain and illustrate the US's reasoning for classifying ISIS as a terrorist 

organisation. The analysis of counterterrorism policies will be able to contribute to 

the formal classification of ISIS. Thereafter, the UN Conventions that classify 

certain acts as terrorism will be analysed with specific reference to the common 

provisions and exclusion clauses contained in some of these Conventions. An 

exclusion clause determines that acts classified as terrorism in terms of the 

Conventions, which occur during an armed conflict, will be regulated by the IHL to 

the exclusion of a particular Convention. For that reason it is important thirdly to 

determine whether the acts perpetrated by ISIS amount to an armed conflict. If 

their actions fall within the ambit of an armed conflict, the exclusion of the 

Convention would also be an indication of the nature of this particular group. 

Finally, by taking all of these factors of applicability and the opinions of several 

writers and states into account, it will be possible to decide if ISIS can be 

classified as a terrorist organisation or not. As mentioned before, this conclusion 

will contribute to the elaboration on legal international responses in Chapter 5. 
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3.2 Counterterrorism policies analysed 

Counterterrorism policies are directed at eliminating terrorist groups by averting 

or decreasing the number of their attacks.460 On international level, the UN SC 

adopted Resolution 1373 of 2001, which contains numerous measures that should 

be implemented by member states to increase their ability to combat terrorism.461 

To ensure that member states comply, the UN called for the establishment of a 

committee that can monitor compliance by member states.462 In response, the 

Counter-Terrorism Committee (CTC) and the Counter-Terrorism Implementation 

Task Force (CTITF) were created in order to assist member states in 

implementing counterterrorism measures that would eventually effectively defeat 

the threat of terrorism.463 Resolution 1624, which was released in 2005, demands 

that states criminalize acts specified as terrorism in the 14 Conventions and 

eliminate and prevent the establishment of safe havens on their territories.464 In 

2006 a global counterterrorism strategy was adopted which contains a communal 

plan to counter this threat to international peace and security.465 This plan was 

adopted in Resolution 60/288. It focusses on solving the conditions that provide a 

"breeding ground" for these groups to exist, preventing access to the means to 

mount attacks, and also on strengthening of states' ability to eliminate these 

threats.466 Counterterrorism policies have also been adopted regionally in 

accordance with UN regulations in order to establish greater international 

cooperation. The AU model on combatting terrorism was adopted in 2011 and 

contains a plan that had been in the process of negotiation since 1999.467 This 

model approaches the eradication of terrorism firstly by focussing on several 

methods that should be used to detect the sources providing finance to these 
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groups, this ensuring that the funds run dry.468 Further, it is emphasised that 

member states must continuously investigate suspicious happenings, penalize 

such acts if they are committed within their territory, and as a precautionary 

measure inform other member states about these activities.469 

Gus Martin elaborates on different counterterrorism measures in his book 

Essentials of Terrorism with specific reference to the national policies of the US.470 

He explains that the responses to terrorism can be forcible or non-forcible in 

nature.471 The former focusses on the combatting of terrorism by using military 

measures to target and to eliminate these groups.472 As the use of force with 

regards to terrorism (also known as the war on terrorism) will be discussed in 

Chapter 5, this discussion will focus only on responses that do not entail force. 

This being said, the latter option can include a range of repressive, conciliatory 

and legalistic measures.473 The objective of these measures is to "surprise 

organisations" and in this way ensure the "disruption of terrorist activity."474 

Repressive measures include activities that target the effectiveness of terrorist 

acts, and they include sanctions475 or the suspension of funds by infiltrating 

terrorist accounts.476 Continuous intelligence gathering about the movements of 

these groups can also be effective in proscribing activities and as a result prevent 

acts of violence performed by members of such groups.477 Conciliatory options 

include engaging in negotiations for peace, the restoration of the social order, and 

addressing the underlying factors that present an ideal environment for the rise of 

terrorism.478 Legal measures include the enhancement of domestic laws such as 

strict airport security and of the rules necessary to detect terrorists through the 
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penalizing of acts that give rise to acts of terrorism.479 The selection of 

counterterrorism actions that would be successful in a particular situation depends 

on the specific circumstances of each case.480 

In response to AQ, the US adopted several structures to investigate and regulate 

terrorist activity, which have assisted in deterring and preventing further terrorist 

attacks from occurring within its territory.481 Several counterterrorism methods 

were implemented that rendered these terrorists ineffective as they were forced 

to abandon their activities. Some of these measures included the smothering of 

each susceptible emerging financial supply through intelligence gathering.482 

Further, AQ's own methods and target group were later used against them as a 

tactic in order to convince prospective members that they were not acting in the 

name of the Muslim religion.483 The world was told the AQ was killing fellow 

Muslims and innocent people, thus undercutting its image of courage.484 But it 

was eventually the military campaign conducted by the US and its allies that 

limited the operational effectiveness of the AQ. With the launch of Operation 

Enduring Freedom, the US and its allies dispatched military personnel, equipment 

and supplies to Afghanistan in order to detect and destroy AQ and Taliban 

strongholds and cells.485 During this operation, various AQ leaders who were 

important to the guidance and survival of this group were killed.486 

In response to the terrorist threat presented by Boko Haram, the Nigerian 

government, as the US had in response to AQ, established a Joint Task Force 

(JTF), which undertook military action to counter this threat.487 In addition to 
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direct confrontations with this group,488 the forces have also occupied roads and 

important routes and participated in military raids.489 This has resulted in the 

successful elimination of members of the group, including its first leader, Yusuf,490 

the recovery of weapons and the destruction of cells (based on intelligence 

gathering),491 but these short-term operations have resulted in the deaths of 

numerous innocent civilians.492 Furthermore, Boko Haram has shown the capacity 

to constantly adapt and to change its methods in order to be able to challenge the 

military on the battlefield. The fact that the group has shown that the disruption 

of the organisation by killing its leader will not result in the end of its terror 

campaign does not necessarily indicate that counterterrorism measures will be 

ineffective as a means of destroying the organisation. Unlike the use of force 

against AQ, the counterterrorism responses which are necessary to defeat and 

eradicate this particular threat to national, regional and international peace and 

security need to be long-term solutions.493 One of these responses should focus 

on the addressing the conditions that gave rise to such a grave division in 

Nigerian society and resulted in the formation of Boko Haram.494 The US counter-

terrorism assistance provided to the Nigerian government has focused on such 

long-term solutions by supporting the creation of and strengthening of national 

laws regarding the investigation and punishment of terrorist acts.495 It is also 

supporting the proper training of the Nigerian military forces in order to prevent 

unprofessional and negligent behaviour by these personnel.496 

ISIS, however, presents a different threat to counterterrorism policies and 

responses, as its operational methods and accomplishments has been much more 

developed than those of the two terrorist groups mentioned above. One of the 
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reasons for ISIS's rapid expansion in Syria and Iraq is that the US led coalition's 

response has been erroneous.497 Counterterrorism efforts will not be effective in 

reaction to the ISIS threat for various reasons.498 As ISIS has established a 

complicated administration that operates on different levels, the mere elimination 

of the leader, Baghdadi, will not ensure the end of its rampage.499 Similarly, ISIS 

does not solely rely on international support to fund its operations and, therefore, 

the detection and extermination of its banking networks will not vitally affect this 

group.500 Unlike AQ, people are also much more attracted to this organisation as 

it presents an opportunity for them to feel self-righteous and powerful.501 In 

addition, military operations are also complicated by the fact that ISIS openly 

operates in urban areas shielded by innocent civilians.502 Also, it has established a 

well-trained army which presents an immense threat to state forces due to its use 

of irregular methods of fighting, and its total disregard for IHL. 

3.3 UN conventions criminalising certain acts of terrorism 

However, before it can be formerly concluded that ISIS is not a terrorist 

organisation and that counterterrorism policies will not be effective in eradicating 

this group, it is necessary to analyse the different treaties which were created in 

order to define and classify certain behaviour as acts of terrorism. 

As said before, the international community has been reluctant to adopt a 

common international instrument containing a mutual understanding regarding 

the nature of terrorism.503 Therefore, a total of 14 Conventions containing 

different elements and processes regarding specific criminal acts has been 

released.504 In 2005 and 2010, Protocols containing widely accepted amendments 
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were added to four of these Conventions.505 These instruments were created in 

response to the increasing use of terrorism that occurred during the second half 

of the 20th century. For that reason the role of these multilateral treaties is to 

provide a framework for the suppression, combatting and elimination506 of this 

threat to international peace and security, as it "strikes at the very heart of what 

the UN stands for."507 The global condemnation of such acts coupled with the 

ongoing international cooperation to defeat this threat indicates that terrorism is 

unacceptable and that it will not be tolerated.508 The UN continues to promote the 

implementation of the principles contained in these Conventions through regular 

monitoring and the provision of assistance through specialized programmes.509 

3.3.1 UN Conventions on terrorism  

The international community focussed its attention on the construction of 

regulations and rules in response to the escalating tendency since the 1960's to 

use terrorism as a weapon. Each of the Conventions was negotiated after a 

specific incident that revealed the ineffectiveness of existing international norms 

in dealing with the perpetrators of a particular terrorist activity. The UN 

emphasized the importance of these measures by declaring that the 

indiscriminate nature of terrorism violates important universal human rights that 

should be protected by the UN and its member states.510 

With this borne to mind, during the 1960's several attempts to hijack aircrafts 

with the intent of achieving a political objective indicated the need to establish 

measures to regulate these types of activities.511 Hence the adoption of the first 

terrorist Convention in 1963 under the guidance of the International Civil Aviation 
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Organisation (ICAO),512 in response to the increasing threat that terrorism posed 

to aviation.513 This treaty deems certain acts committed "on board an aircraft 

while in flight, on the surface of the high sea or other areas outside the territory 

of any state"514 as acts of terrorism.515 Accordingly, any activities that endanger 

the safety of an aircraft or any persons on board that aircraft fall within the scope 

of this particular document.516 In 2014, however, this treaty was amended by the 

adoption of the Protocol to Amend the Convention on Offences and Certain Acts 

Committed on Board an Aircraft. When this Protocol comes into force517 it will 

provide for the expansion of jurisdiction,518 and an extension of the commander's 

powers to take control of an aircraft.519 It will also add the assault of a crew 

member and a refusal to follow safety instructions to the specific conduct referred 

to in the treaty as criminal acts.520 

An escalation in terrorist activities during the 1970's resulted in the adoption of 

five more Conventions.521 These are the Convention for Suppression of Unlawful 

Seizure of an Aircraft (1970), Convention for the Suppression of Unlawful Acts 

against the Safety of Civil Aviation (1971), Convention on the Prevention and 

Punishment of Crimes against Internationally Protected Persons (1973), 

Convention against Hostage Taking (1979), and the Convention on the Physical 

Protection of Nuclear Material (1979). 
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Regardless of the adoption of the 1963 Convention,522 the hijackings of planes 

was a very popular terrorist activity between 1969 and 1970.523 As a result, the 

Convention for the Suppression of Unlawful Seizure of an Aircraft was adopted. It 

contains measures that should be implemented by states to prevent the high-

jacking of aircraft, as highjacking "endangers the security of people and provokes 

a feeling of fear regarding the usage of air services."524 Accordingly, punishment 

guidelines were established as a means to dissuade people from engaging in this 

specific type of behaviour.525 This treaty was amended by the Protocol 

Supplementary to the Convention for the Suppression of Unlawful Seizure of an 

Aircraft, which was adopted in 2010.526 This Protocol expands the application of 

the aforementioned treaty to other contemporary forms of hijacking offences.527 

One of the offences expressly mentioned and referred to in this Protocol is the 

hijacking of an aircraft by using "modern technological means."528 In addition, the 

second treaty, the Convention for the Suppression of Unlawful Acts against the 

Safety of Civil Aviation was adopted in order to specifically penalize the use of 

violence against persons on board an aircraft, destruction of property, placement 

of a device that can damage the aircraft or interference with the navigation or 

communication system of that particular aircraft.529 The Convention on the 

Suppression of Unlawful Acts Relating to International Civil Aviation was adopted 

after the 9/11 attacks occurred.530 The latter replaced the former by criminalizing 

the use of an aircraft to intentionally cause injury or death or to transport 

dangerous materials.531 Accordingly, this instrument provides for the application 
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of international norms to counter terrorist attacks committed against or by using 

aviation.532 Similarly, an increase in the number of attacks launched against 

diplomatic personnel and foreigners necessitated the adoption of the third of the 

treaties mentioned above, the Convention on the Prevention and Punishment of 

Crimes against Internationally Protected Persons.533 This treaty was created in 

response to the negative impact that such attacks have on friendly relations 

between states.534 Protected persons include the head of a state or any member 

concerned with the functioning of the head of a state or an agent of an 

international organisation.535 The criminal conduct required to trigger the specified 

application includes the killing, abduction or attacking of any of the 

aforementioned persons on any premises, regardless of success or failure.536 

Shortly after that, the Convention against hostage taking was proposed by 

Germany as a response to the increase in the frequency of this conduct during the 

1970's.537 Germany, which became the victim of hostage taking at its embassy 

located in Sweden,538 argued that this activity was "inhumane, intolerable and 

incompatible with universal standards."539 This document focuses on the 

preventative measures that should be implemented by states, as this activity 

violates numerous important human rights.540 An act of hostage taking is defined 

as the capturing of a person with or without force and threatening to kill or injure 

him with the objective of forcing another party to act in a certain way as a 

prerequisite for the release of the detained person.541 The last mentioned 

Convention on the Physical Protection of Nuclear Material was established under 
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the guidance of the International Atomic Energy Agency (IAEA)542 in order to 

create strict state obligations to take indispensable measures to ensure that 

nuclear material is safeguarded while internationally transported,543 as the 

unlawful usage thereof can have momentous consequences.544 The numerous 

measures that should be implemented by states for the protection of these 

substances are listed in the Annex attached to the Convention, which contains 

different levels of protection for different types of material.545 As a result, the 

theft, unlawful possession or threatening use of these substances constitutes 

criminal conduct for the purposes of specified application.546 However, the 

international community was of the opinion that this treaty was "incomplete and 

that it needed to be revised", and as a result, amendments were added which 

established stringent protection measures and require closer cooperation amongst 

states in fulfilling these obligations.547 The amendment also expands its 

application to the storage and transportation of this material locally as well as the 

protection of nuclear facilities.548 

Then a hostage incident that occurred in 1985 on board an Italian ship sailing on 

the high seas549 resulted in the adoption of the Convention for the Suppression of 

Unlawful Acts against the Safety of Maritime Navigation.550 This treaty was the 

result of an international agreement on the fact that preventative measures 

regarding the hijacking of ships were an increasing necessity.551 Although the 

crime of piracy existed before the adoption of this Convention, the events of 1985 

did not fall within the scope of its definition and, therefore, there were no 

appropriate means of dealing with the situation.552 Consequently, the conduct that 

results in the deeming of this act as an an act of terrorism in terms of this 
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Convention includes the seizure or control of a ship, the use of violence against 

any person on board that ship, the destruction of property, the placement of a 

device that could destroy the ship, or interference with the navigation or 

communication system of the ship.553 In the same year the application of this 

treaty was extended to offences committed on a "fixed platform" or island 

through the adoption of the Protocol for Suppression of Unlawful Acts against the 

Safety of Fixed Platforms Located on the Continental Shelf. Therefore, any acts of 

violence, destruction, the placement of a device that can cause this destruction or 

cause injury or death to a person on these platforms constitute criminal and 

terrorist action.554 In 2005 both the treaty and the protocol were amended 

through the adoption of the Protocol to the Convention for the Suppression of 

Unlawful Acts against the Safety of Maritime Navigation.555 This Protocol added a 

new article, expanding the application to other criminal activities conducted on 

board a ship.556 Therefore, the usage of a ship to transport any dangerous 

material or to discharge explosives and cause damage or injury is now also 

criminally punishable.557 The 1988 Convention on the Marketing of Plastic 

Explosives for the Purpose of Detection was negotiated after the 1988 Pan 

American flight 103 exploded as a result of such objects being placed on board 

the flight.558 In terms of this document, states have an obligation to prevent the 

manufacturing of and to control unmarked explosives, and to destroy any such 

products that are still available on their territory, within a provided timeframe.559 

Correspondingly, the 1999 Convention for the Suppression of Terrorist Bombings 

was established due to the escalation in terrorist attacks involving the use of 

explosives. The necessity for such an instrument was based on the fact that the 

existing Conventions did not properly address this modern tendency. For this 
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treaty to be applicable, the perpetrator must deliver, place or discharge an 

explosive device in a public place or facility with the intent of causing death or 

injury and economic loss.560 In 1996 the international community through an Ad 

Hoc Committee established by the GA561 also decided to attack the roots of the 

production of the resources terrorists require in order to orchestrate attacks 

covered by the afore-mentioned Conventions. Thus, the Convention for the 

Suppression of Terrorist Funding (1999) penalizes the direct or indirect provision 

or acceptance of funds used to launch a terrorist attack or to cause death or 

injury.562 In order to destroy production entities, emphasis is placed on the 

obligation of member states to constantly adopt means and measures which can 

detect and eliminate suspicious sources of funding.563 The 1996 Committee was 

also tasked with establishing an elaborated Convention for the suppression of acts 

of nuclear terrorism.564 This Convention was released in 2005 in response to the 

international concern regarding the trafficking of nuclear or radioactive material as 

well as the grave consequences that would occur if such weapons were unlawfully 

used by the wrong parties.565 Applicability, however, is limited to the possession 

of nuclear material or the destruction of a nuclear facility with the intent of 

causing damage or injury.566 

3.3.2 Common provisions shared by the terrorism conventions 

Although each of these instruments contains elements of different criminal 

activities, they all share common provisions that are applicable in dealing with any 

of these acts.567 These provisions provide for the internationality of application, 

the establishment of jurisdiction and the installation of applicable procedures to 

capture and to ensure prosecution of the perpetrator(s). 
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With this borne in mind, the first shared trait relates to the requirement that the 

crimes should be committed internationally or present an international effect or 

consequence in order for the conventions to be applicable.568 This requirement is 

presented in different ways through varying provisions, depending on the type of 

terrorist attack involved. This being said, the aviation Conventions determine that 

these instruments will be applicable only if the attacks occurring on board an 

aircraft were committed outside the territory of the state of the aircraft's 

registration.569 Furthermore, the territory where the aircraft takes off or lands 

should be located outside the territory of the state of registration.570 Similarly, it 

provides that applicability is determined by the location of the perpetrator.571 Also, 

the maritime Convention provides that the provisions contained in the particular 

document will be applicable only if the ship on board of which such a specialized 

attack occurs is scheduled to travel internationally and thus is located outside the 

territory of a single state.572 Likewise, the Protocol on fixed platforms requires 

that the offender should be located on the territory of a state other than the one 

in which the platform attacked is located.573 The 1980 Nuclear Convention 

determines that the provisions of this instrument are applicable only with regard 

to the international transport of these material.574 Although the Convention refers 

to the consideration of several safety measures when storing nuclear material on 

national grounds, the application of important provisions of the Convention is 

excluded in these circumstances.575 Other conventions share the exact same 

provision, which requires the same elements for application. Therefore, the  
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1979,576 1997,577 1999578 and 2005579 conventions will be applicable only if the act 

is committed outside the territory of a single state, the perpetrator and victims 

are not nationals of that state, and the perpetrator is located outside the territory 

of that specific state. In addition, the international requirement can also be 

inferred from the text of the instrument. The 1973 Convention is an example of 

the embedding of this requirement within the text.580 The definition of 

internationally protected persons provided for in Article 1, for example, includes 

the head of state and others "whenever they are located in a foreign state."581 

Furthermore, the preamble of this Convention emphasizes the importance of 

protecting these persons, as harm committed against them seriously jeopardizes 

international friendly relations.582 The 1991 Convention on unmarked explosives 

does not contain such a provision as it does not define or establish a specific 

terrorist crime punishable by states. Instead, a strict obligation to ensure that 

unmarked explosives which can be used to launch other conventional terrorist 

attacks is conferred on individual states.583 

The second mutual element, referred to as the principle of jurisdiction, establishes 

the authority of a state to exercise its "governmental functions by legislation, 

executive and enforcement action and judicial decrees over persons and 

property."584 Therefore, jurisdiction directly relates to the principle of sovereignty, 

which is the right of a state to deal with matters in a certain manner, without the 

interference of other states.585 In terms of the terrorism conventions, primary 

jurisdiction is established through the obligation of preventing the creation of safe 
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havens within a specific territory.586 This indicates that a state has jurisdiction 

over a conventional matter if the decision is made not to extradite a specific 

offender.587 Accordingly, if such a perpetrator is present within that state, the 

state has the obligation to take the necessary measures to ensure prosecution.588 

The domestic prosecution of such an offender is thus an expressed acceptance 

and confirmation of jurisdictional competency. However, the fact that the criminal 

activities provided for in these conventions have international consequences and 

effects makes it necessary to extend jurisdiction competencies to incorporate 

other states by providing for additional, legitimate jurisdictional grounds.589 With 

this borne to mind, jurisdiction can also be established over a matter arising from 

any of the terrorism conventions by referring the situation to the state of 

registration of a particular object.590 The 1963 Aviation Convention was the first 

terrorist convention to infer this specific ground by stating in Article 3 that the 

state of registration of an aircraft on board which such a criminal act occurred 

must take necessary measures to establish jurisdiction over the matter.591 

Whereas this is the only ground for jurisdiction in terms of this specific 

convention, this ground has also formed part of an extended list of jurisdictional 

grounds contained in other conventions. The 1980 and 2005 Conventions on 

nuclear material are examples hereof, as jurisdiction can be competently 

exercised, amongst others, by the state to which an aircraft on board of which 

such an offence occurs is registered.592 The 1970 and 1971 Aviation Conventions 

expanded the principle of jurisdiction to incorporate territorial jurisdiction.593 

Accordingly, these two conventions provide that the state in whose territory such 
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an offence occurs can exercise jurisdiction over the matter.594 Therefore, this 

principle of territoriality means that a state can exercise authority over all criminal 

matters occurring within its territory as well as over the perpetrators responsible 

for such an act.595 This ground includes the location of the objects on which such 

attacks occurred.596 In other words, the state in which such a victimized aircraft 

lands,597 where a ship is stranded,598 or to whose continental shelf a fixed 

platform is attached has jurisdiction.599 An additional jurisdictional ground is 

provided for by the 1988 Maritime Convention. Accordingly, if an attack occurs on 

board a ship, the state which owns the ship will have the competency to deal with 

the situation.600 This authority is established by the requirement of ships to fly the 

flag of the state, as this symbol awards the particular flag state the right to 

exercise jurisdiction over all acts committed on board that ship.601 This ground of 

jurisdiction directly relates to the extension of competency to states of nationality. 

The 1973 Convention on Internationally Protected Persons was the first terrorist 

convention to refer to this specific jurisdictional ground.602 In terms hereof, a 

state whose national committed an act prohibited by the convention can 

prosecute such a perpetrator.603 Also, the 1973 Convention added that if the 

victims of such an attack are nationals of such a state, it is also permitted to apply 

its competencies to the specific situation.604 This jurisdictional ground was 

incorporated in the 1979 Hostage Taking Convention605 as well as the 2010 
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Convention on Aviation that replaced the 1963 Convention. Furthermore, in 

extension, the 1979 Hostage Taking Convention provides that if the perpetrator is 

a stateless person, the state on whose territory such persons have their habitual 

residence can exercise jurisdiction in terms of the nationality ground.606 

Although the 1997 and 1999 Conventions on Bombings and Financing of 

Terrorism contain a combined list of all the above-mentioned jurisdictional 

grounds,607 they also provide for additional grounds based on the principle of the 

protection of interest608 that can be taken into account when establishing such 

competency.609 These conventions refer directly to the right of a state to exercise 

jurisdiction where an act prohibited by the convention is committed against a 

state or government facility abroad or if such an offence is committed to compel a 

state to act or to abstain from acting.610 It also provides that if an offence is 

committed on board an aircraft operated by the government of state, that specific 

state will have jurisdiction.611 

The third common element provided for by all these conventions entails the 

obligation to capture and to prosecute or extradite a person who has committed 

an act classified as a terrorist act in terms of the conventions.612 Accordingly, a 

state on whose territory such a perpetrator is present or located must take all 

necessary measures to ensure that the person is captured613. The captivity should 

occur according to domestic rules, regulations and procedures, and can proceed 
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only for the time period that is required to establish prosecution or extradition.614 

Once the offender is captured, that particular state must investigate the case, 

inform all involved state parties of the facts or results, and decide whether or not 

it is going to exercise jurisdiction over the matter.615 However, if a state decides 

to establish jurisdiction, that state has the obligation to take all necessary 

measures to ensure that the case is submitted to the appropriate authorities.616 

These authorities must proceed with the matter in a manner similar to other 

domestic criminal procedures.617 Similarly, if such an offender is extradited, the 

receiving state must ensure prosecution. For the purposes of extradition, the 

offence will be deemed to have been committed on the territory of all the state 

parties that can exercise jurisdiction over the particular matter.618 In terms of the 

conventions, extradition can take place if such an agreement exists between the 

states involved.619 Furthermore, if such an agreement is absent, states can also 

rely on the conventions as a "legal basis" for the procedure.620 This common 

element is also referred to by Nigel White as a "weakness" due to the fact that 

the insertion of a discretion instead of an obligation can result in the non-

conviction of certain perpetrators.621 This is because of the fact that states who 

are responsible for or can be connected to the terrorist attack can decide to 

prosecute instead of extraditing, in order to ensure that the particular 

perpetrators are not held responsible for the terrorist attacks.622 

Other common provisions are intended to enhance international cooperation in 

combatting terrorism.623 One of these provisions emphasizes that states must 

provide each other with assistance in the criminal prosecution of such a terrorist 
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or criminal offender.624 Moreover, states have the obligation to prevent such an 

attack from "occurring against other states by exchanging important information 

and coordinating administrative and other preventative measures."625 This 

cooperation is also fostered by stating that interpretation and application disputes 

must be submitted for arbitration.626 

3.2.3 Terrorism Conventions and the applicability of IHL 

As mentioned before, the IHL also contains numerous provisions prohibiting the 

use of terrorism.627 Article 33 of the fourth Geneva Convention determines that 

the use of terrorism or intimidating methods is prohibited.628 Also, article 51(2) of 

the Additional Protocol I and article 13(2) of the Additional Protocol II indicates 

that civilians may not be the object of any attacks.629 Article 4(2) of the Additional 

Protocol II also states that acts of terrorism against civilians no longer taking part 

in hostilities are prohibited.630 Thus, as derived from this discussion on terrorism, 

these acts are prohibited in both peace and war time.631 This indicates that a 

specific act of terrorism can fall within the scope of both the terrorism 

Conventions and the IHL,632 or as explained by Antonio Cassese, in this situation 

"there would be a combined simultaneous application of two different bodies to 

the same conduct."633 As a result, four of the terrorism conventions contain 

exclusion clauses which indicate that one or the other body must be applied.634 

Jelena Pejic, a senior legal adviser for the ICRC, stated that the inclusion of such 

a principle illustrates that the criminal terrorist activities provided for by the UN 
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Conventions should be used if such acts are committed in peacetime.635 This 

being said, the 1979 Hostage Taking Convention states that IHL instead of the 

specific terrorism Convention will apply if two requirements are met: if the 

specified act occurs within an armed conflict and the obligation of the state to 

prosecute or extradite is created by the provisions of IHL.636 

Consequently, if such an obligation does not exist, the provisions of the relevant 

terrorism Convention will apply.637 In contrast, two of the other instruments, 

which include the 1997 Terrorist Bombings and the 2005 Nuclear Material 

Conventions, exclude such a criminalizing requirement. Instead, they determine 

that:638 

The activities of armed forces during an armed conflict, as those terms are 
understood under IHL, which are governed by that law, are not governed by this 
Convention, and the activities undertaken by military forces of a state in the 
exercise of their official duties, inasmuch as they are governed by this 
Convention.  

Accordingly, if such a specified conventional act is committed by state or armed 

forces during an armed conflict, IHL will be applicable irrespective of the 

lawfulness of the act.639 The exclusion of certain acts committed by state forces 

during an armed conflict, however, has been criticized and described as 

problematic by Jordan Paust.640 This exclusion principle conveys the message that 

the acts committed by state forces during an armed conflict can never amount to 

terrorism, regardless of whether or not they can be classified as such.641 As 

inferred from the article, the application of this exclusion clause is dependent on 

the existence of an "armed group" engaging in these conventional activities within 

an "armed conflict."642 The Red Cross has defined an armed force as any 
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organized armed force, group or unit under a responsible command.643 Similarly, 

as stated before, an armed conflict has been identified as an international or non-

international armed battle between certain specified parties.644 Excluded from the 

definition of armed conflict are internal disturbances such as riots, and isolated or 

sporadic acts of violence such as terrorism.645 In order to distinguish between an 

armed conflict and these sporadic acts of violence, the conflict must comply with 

the following criteria: a certain level of intensity must be reached, and the armed 

forces or parties involved must possess a certain structure of organisation.646 

As discussed in Chapter 2, the requirement of intensity can be determined by 

analysing the existence of a list of factors in each individual case.647 Additional 

factors which can indicate that this specific requirement has been met include the 

involvement of military forces in responding to this violence, the usage of certain 

military weapons, as well as over-excessive damage and loss caused by the 

conflict.648 The second requirement which determines that the parties involved 

should possess a certain organisation structure has also been discussed in 

Chapter 2.649 In addition to the listed factors that can be considered when 

determining if the required organisational structure exists, assessment factors 

such as the existence of a command that provides others with orders or the ability 

to gain new fighters can be also be taken into account.650 Also, the ability to 

launch attacks and to gain or remain in control of territory are indicative factors 

that a group possesses the required organisational structure.651 Furthermore, the 

following distinguishing factors have also been established by the Red Cross and 

cited in important court cases:652 
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i) the government views the fighters as belligerents or recognizes them as 

such for IHL application; 

ii) these fighters views themselves as legitimate fighters; 

iii) the situation is an international threat and thus it should be reviewed by 

the UN. 

Therefore, unlike the Hostage Taking Convention, which specifies that IHL would 

instead be applicable in the fight for self-determination, the exclusion of such 

specifications in the Bombings and Nuclear Conventions indicates that it will be 

applicable instead of IHL.653 However, it is important to note that the second part 

of the article cited indicates that bombings or nuclear attacks at the hands of 

state forces that can occur outside the scope of an armed conflict will also be 

regulated by IHL.654 The reason for including such a provision in the Bombings 

and Nuclear Conventions is to ensure that an otherwise lawful act is not identified 

and criminalized as an act of terrorism.655 With specific reference to the Bombings 

Convention, the use of explosives is an inherent part of an armed conflict.656 

Therefore, IHL provides for the permissible use of such devices by armed forces 

in certain circumstances. However, IHL prohibits the use of lethal devices such as 

biological and chemical weapons.657 Like all other acts conducted by armed 

forces, the use of explosives is controlled by certain general conditions, 

observations and rules. The armed forces have an obligation to distinguish 

between "civilians and combatants and civilian objects and military objectives and 

they should direct their attacks only at military objectives."658 Furthermore, these 

attacks should be proportional, a statement which indicates that it should entail 

the possibility of obtaining an important military advantage.659 Because of the fact 

that the usage of these explosive devices can result in immense human suffering, 

the 1980 Convention on Certain Conventional Weapons and its Protocols were 
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also adopted as an addition to these obligations.660 This Convention prohibits the 

use of certain explosive devices such as non-detectable fragments,661 land mines 

and booby-traps, in conducting an armed battle.662 

The provision which determines that terrorist activities occurring during an armed 

conflict will be regulated by IHL instead of the convention applicable to that 

specific terrorist act was also included in the Nuclear Convention to indicate that 

the particular convention does not regulate the lawfulness regarding the use of 

nuclear weapons during an armed conflict, as this is governed by a different 

branch of law.663 However, like the use of explosives, the use of nuclear weapons 

can result in grave consequences and cause immense human suffering.664 Nuclear 

weapons are described by the Red Cross as those weapons that cause destruction 

as well as suffering and have uncontrollable and long-term effects.665 Due to the 

lack of a general international rule prohibiting the use of such weapons,666 the ICJ 

released an advisory opinion declaring the use of such weapons as unlawful.667 In 

this opinion it was stated that: "The use of nuclear weapons can never be 

compatible with humanitarian law as the effects caused by these weapons cannot 

be limited to military targets."668 

In addition, the two conventions analysed above, together with the 1999 

Terrorism Funding Convention, contain the following provision:669 

Nothing in this Convention shall affect the rights, obligation and responsibilities 
of states and individuals under international law, in particular the purpose and 
principles of the Charter of the UN and IHL. 
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21 of the Convention for the Suppression of the Financing of Terrorism (1999). 
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However, to the contrary, the 1999 Terrorism Funding Convention does not 

contain a provision that expressly excludes the application of this specific treaty in 

certain circumstances.670 Instead, article 2 determines that the treaty will be 

applicable to the financing of an attack intended to cause harm to civilians or 

those not taking active part in hostilities.671 Furthermore, the specified application 

requires the intent of compelling a third party to act in a certain manner.672 Daniel 

O'Donnell explains that this provision indicates that the financing of attacks 

intended to be launched against military personnel during an armed conflict does 

not constitute an act of terrorism.673 Consequently, for such a financed attack to 

be regarded as an act of terrorism for the purposes of the 1999 Convention, the 

attack must be intended to be launched against civilians or non-combatants or 

combatants who are no longer participating in the conflict.674 The inclusion of 

such a provision indicates that although acts of terrorism committed within an 

armed conflict are not criminalized by these instruments, there is an emerging 

consensus that these acts may be punishable as war crimes.675 

As described in Chapter 2, ISIS has launched several hostage-taking attacks 

against both civilians and military forces.676 Furthermore, members of this group 

have detonated several car and suicide bombs, resulting in the death and injury 

of many people.677 The group has also been receiving funds in order to enable it 

to launch such attacks.678 This seems to indicate that the actions of this group fall 

within the scope of the terrorism conventions.679 However, the acts of this 

particular group have been perpetrated during an on-going armed conflict within 
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the territory of both Syria and Iraq. Also, the characteristics of this group seem to 

indicate that they should rather be classified as an armed group, as the members 

of this group are organized and act "under a command responsible for that 

party."680 According to Daniel O'Donnell, the methods resorted to by such groups 

during an armed conflict should not be associated with terrorism.681 He continues 

to state that by branding such acts as terrorism, "the incentive of such groups to 

distinguish between civilians and military targets is weakened."682 Also, the 

application of the conventions to the acts perpetrated by these modern groups 

will result in unintended effects, as regular armed forces who launch attacks 

against civilians might be protected by the exclusion clauses.683 

On the other hand, the US prefers to refer to ISIS as a terrorist organisation in 

order to justify the use of force in the form self-defence against terrorism.684 After 

the 9/11 attacks, this form of what was called self-defence against terrorism was 

developed in order to circumvent certain international laws and regulations.685 

More specifically, it can be seen as an attempt to circumvent the international 

view that the right to use force in the form of self-defence cannot be exercised 

against non-state actors operating in the territory of another state.686 This 

argument was countered by stating that if such groups operating on the territory 

of another state present a threat to the interest of other states or to international 

peace and security, and the territorial state does not take steps to eradicate this 

threat, force may be use in order to eradicate such a group.687 With specific 

reference to the attacks launched by AQ, the US supported its argument by 

stating that the skills involved in launching those attacks are an indication that 

non-state actors are also able to engage in armed conflict.688 Furthermore, the US 

justified its invasion of Afghanistan by arguing that this group had to be 
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eliminated as it was being provided with a safe haven from which it was able to 

plan, orchestrate and launch attacks.689 With regard to modern groups such as 

ISIS and the Khorasan in Syria, the US argues that self-defence against terrorism 

may be employed as a response where the specific target group is related or 

affiliated to AQ.690 Therefore, as explained by Professor Johan van der Vyver, the 

US continues to refer to ISIL instead of ISIS, as the group still had connections 

with AQ at that particular stage and their methods and tactics were still closely 

related to terrorism.691 However, as explained in Chapter 2, the quarrel between 

these groups resulted in a name change as well as the adaptation of modern 

fighting methods that characteristic of skilled state forces.692 Although the 

international community has become increasingly receptive of the notion of the 

use of self-defence in these situations,693 and the Security Council has adopted a 

more active approach with regard to responding to these threats,694 it is still 

important that the particular state should be able to indicate that the response is 

necessary and that the threat of attack presents an immediate threat to its 

interest and security.695 As explained in Chapter 2,696 the initial launching of 

attacks by the US in Syria was justified by stating that the Khorasan terrorist 

group in particular was planning attacks against the US.697 However, with specific 

regard to ISIS, on the other hand, it has been argued that this group does not 

present an immediate threat to the US and, therefore, intervention is not a 

necessity at this stage.698 This argument and response must, therefore, be used 

carefully, as the necessary elements must be present in justification. The use of 

this response in the wrong circumstances could easily be regarded as a "violation 
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of the international law."699 Also, the fact that Al-Assad has not expressly provided 

the US with consent to launch these operations within the territory of Syria could 

cast doubt on the legitimacy of this response.700 Although Al-Assad has not 

provided the US with express consent, it has been argued that because Al-Assad 

is not responding and is trying to eliminate this threat, this is an indication of 

implied consent.701 

Certain authors also prefer to categorise ISIS as a terrorist organisation.702 

However, when reflecting on the comprehensive discussion with regards to the 

elements and characteristics of the terrorism, it is clear that ISIS is not a terrorist 

group. Although the members of this group are using violent tactics which result 

in the spreading of fear among the populations of both Iraq and Syria, this is not 

their main objective. Instead, it is merely a method to ensure that the members 

of society under its control are regulated and organized and that they obey ISIS 

as a governing body. By resorting to these measures it ensures that there are no 

interruptions and complications in achieving its actual goal of establishing the 

Caliphate. Furthermore, ISIS does not consist of small terrorist networks that 

function underground and, as stated before, the group has discovered ways to 

generate and secure its own income and to function properly without relying on 

international funding and support.703 Due to the fact that it has developed modern 

ways of evading trackable measures, Counter-terrorism methods will not have an 

effect on its operations.704 Consequently, as said by Stephen Walt, ISIS can 

instead be seen as a "revolutionary state" consisting of a complex structure with 

representative forces that are able to engage in armed conflict.705 The members 

of this group possess the skills and ability to participate in open battles and 

confrontations with both local and international state forces. 
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3.4 Conclusion 

In response to an increase in terrorist activities during the second half of the 20th 

century, states developed several local policies and measures. However, as is 

evident in acts perpetrated by well-known terrorist organisations such as Al-

Qaeda and Boko Haram, terrorism can have severe cross-border effects, and 

several regional policies were also, therefore, developed in response. These 

measures, though, were not effective in eradicating terrorism, and as a result a 

global strategy to counter terrorism was developed in 2005. 

There are 14 international terrorism conventions, each classifying a specific 

terrorist act as a criminal activity. Included, for instance, are acts such as hostage 

taking, offences and acts committed on board an aircraft, terrorist bombings and 

terrorist funding. The convention relating to the particular offence describes 

specific terrorist acts and legitimises various responses to these acts. The 

measures provided for by these conventions have proven to be sufficient to 

cripple and negatively affect the sustainability of terrorist groups such as Al-

Qaeda and Boko Haram. For example, the closing down of sources of funding, the 

destruction of networks of terrorist cells, the disruption of organisational 

structures, the killing of leaders, and the interruption of supply routes have 

adversely affected the proper functioning and continued existence of these 

groups. 

ISIS presents an immense challenge to the applicability and effectiveness of the 

international terrorism conventions. It has demonstrated that it has the ability to 

constantly adapt to circumstances, it does not rely on detectible sources for 

financial support as it generates an income by resorting to criminal activities, and 

the group has a complex structure and operates on different levels which will not 

be disrupted by merely eliminating the leadership. Also, the fact that these 

activities are perpetrated within a continuous armed conflict within Iraq and Syria 

results in IHL applying, to the exclusion of the international terrorism conventions. 
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As a result, although the US and several authors prefer to categorize ISIS as a 

terrorist organisation, it is clear that its characteristics seem to indicate otherwise. 

ISIS should rather be described as a modern, asymmetrical, organized armed 

group, as they have an organisational structure, act under a specific command 

and, as stated by Stephen Walt, have the ability to engage in armed conflict. 

Consequently, the counterterrorism framework is not appropriate as a paradigm 

within which to respond to ISIS, a fact which makes it important to investigate 

the applicability of IHL to the situation. This will be done in Chapter 4. 
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Chapter 4 

International humanitarian law and the use of force in response to 

armed attacks by ISIS 

4.1 Introduction 

As established in Chapters 2 and 3, ISIS is not a terrorist organisation and it is, 

therefore, impossible to respond to this group by using existing international and 

non-international counter-terrorism measures. This group has revealed the ability 

to make war like a state armed force, and the acts it has perpetrated have 

included atrocities that literally "shock the conscience of humanity."706 

For that reason, it is necessary to determine which other internationally 

legitimated methods can be implemented to respond to this group. The measures 

that will be considered include the assignment of individual criminal responsibility 

to members of the group, acting in individual or collective self-defence, and UN 

authorisation of a response. These responses are regulated by IHL, which 

contains rules designed primarily to protect innocent civilians against the negative 

consequences of war (jus in bello). However, for IHL to be applicable in a 

particular situation, the situation must amount to an armed conflict,707 and the 

ICTY has recognised several elements that should be present for a situation to be 

recognised as an armed conflict.708 The sources of IHL distinguish between 

international and non-international armed conflict,709 and the importance of this 

distinction is that it gives rise to different levels of humanitarian protection 

applicable to each category. 

Modern conflicts such as those occurring Iraq and Syria are sufficiently diffuse in 

character to present a challenge to the strict classification of them as either one 

                                        

706 Bensouda 2015 http://icc-cpi.int. 
707 Crowe and Weston-Scheuber Principles of international humanitarian law 1. 
708 Prosecutor v Tadic IT-94-1-T (1995) para 97. 
709 Hague Conventions (1907); Geneva Conventions (1949); Additional Protocols (1977).  



86 

thing or another.710 As in Syria and Iraq, a single conflict can contain elements of 

different categories of conflict, and the intervention of and assistance provided by 

third states can change the status of a conflict. The existence of these modern 

mixed or hybrid armed conflicts711 complicates the application of IHL, as it is not 

clear which category of rules and regulations should be applied in these 

situations.712 

Consequently, the argument that the distinction between the two conflict 

categories should be eroded will be examined. Such erosion would make provision 

for the application of IHL to modern conflicts. Although the status of a particular 

conflict is irrelevant to the response of non-authorised humanitarian intervention, 

which will be analysed in Chapter 5, it is important to refer to these categories as 

the availability of responses is restricted where a conflict is non-international in 

character. State sovereignty obliges the international community to respect states' 

ability to deal with domestic problems without interference. Also, where a non-

state actor is a party to a particular internal conflict, it is unclear whether the use 

of force by a second state may be legitimate. 

The UN Charter contains a prohibition on the use of force713 except in response to 

armed conflict in two exceptional circumstances, namely individual or collective 

self-defence,714 and with the authorisation of the UN SC.715 With regards to the 

non-state actor ISIS, it will be determined whether individual or collective self-

defence can be used against this group in Iraq and Syria by referring to 

supporting and opposing arguments. Also, it will be established under which 

circumstances the UN SC will authorise the use of force, and if such authorisation 

to respond to ISIS is a possibility. 
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4.2 International humanitarian law 

Although IHL already existed – it is also referred to as the Law of Armed Conflict - 

the atrocities of both World Wars resulted in its development and adaptation to 

regulate "conduct on the battlefield"716 through combat rules that "limit 

unnecessary killing and suffering."717 Therefore, this particular body of 

international law is based on the idea that:718 

The legitimate scope of military action is not unlimited and that those who are or 
have been rendered non-combatants are entitled to impartial humanitarian 
concern and that both they and those charged with their care and welfare in the 
rendering of humanitarian aid are not legitimate targets in hostilities. 

IHL is divided into the jus in bellum and jus in bello.719 The jus in bellum regulates 

the circumstances in which armed conflict may be permitted.720 This is specifically 

regulated by the prohibition on the use of force contained in the UN Charter721 as 

well as the right to self-defence,722 which will be comprehensively analysed later 

in Chapter 4.723 The jus in bello regulates progressive armed conflicts and it 

remains applicable, regardless of the lawfulness of the particular armed conflict.724 

IHL will be applicable from the commencement of an armed conflict, and it will 

continue to apply until the hostilities are terminated.725 

The sources of IHL include the Hague Conventions726 and Geneva Conventions727 

with their Protocols.728 The Hague Conventions, which are accepted as customary 
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international law,729 were created in order to establish the "rules and laws of 

war."730 These Conventions are important as they force the parties to a conflict to 

limit the means used to what is necessary to achieve military objectives731 by 

prohibiting the use of certain types of weapons.732 

The Geneva Conventions, on the other hand, contributed to the establishment of 

what is known as contemporary IHL.733 These conventions contain provisions that 

directly relate to the protection of civilians and others who are not participants in 

the conflict.734 It was created with the idea that those who are mere victims of a 

war should be "treated humanely."735 These conventions have also been 

supplemented by their Additional Protocols with the objective of adapting the 

rules of IHL to provide for issues and challenges presented by modern day 

conflicts.736 These two sources of regulation do not function separately, as the ICJ 

stated in the Legality of the Threat or Use of Nuclear Weapons advisory opinion 

"these two systems have become so inter-related that they are considered to 

form one single complex system, known as IHL."737 
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The body of IHL contains several measures to ensure that these rules and 

regulations are effectively enforced.738 They include the obligation of a state to 

respect the norms and principles of IHL,739 and to ensure the enforcement of IHL 

through incorporation of these norms into national law.740 

In addition to these measures, there are also several bodies or organs 

(mechanisms) which are responsible for ensuring that the rules and norms of this 

branch of international law are enforced. Internationally they are the UN, the 

Human Rights Commission, the Fact-Finding Commission and the ICRC.741 

Further, the UN has created the criminal tribunals of Yugoslavia and Rwanda, 

which were primarily tasked with punishing those who violated IHL during the 

conflicts that occurred in those areas.742 Also, the ICC was established by the 

Rome Statute743 as a permanent institution with the purpose of punishing 

individuals who have committed serious crimes.744 These crimes are acts that 

shock the conscience of human kind and, therefore, are of international 

concern.745 The crimes punishable by the ICC include the crime of genocide, 

crimes against humanity, crime of aggression, and war crimes.746 Due to the fact 

that the court has jurisdiction over war crimes, it actively participates in the 

enforcement and promotion of IHL. War crimes are those acts that gravely or 

seriously violate the principles of IHL,747 and the Rome Statute lists these acts in 

Article 8.748 They include the bombarding of villages, denying prisoner of war 

status to legitimate combatants, and torturing and killing.749 However, the list is 

not exhaustive and other acts can also constitute war crimes for the purposes of 
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ICC jurisdiction.750 The ICTY established a test which can be used to determine if 

an act could amount to a war crime.751 In the Tadic case it was emphasised that 

any serious violation of a rule in customary international law or IHL which protects 

an important value and which can result in grave consequences if not respected, 

and which can result in individual criminal responsibility, constitutes a war 

crime.752 The tribunals and the ICC indirectly ensure that IHL is adhered to, as the 

punishment of this behaviour can act as a deterrent.753 Also, the ICJ promotes the 

progressive application of IHL by interpreting and defining important humanitarian 

principles in cases heard by the court.754 As emphasised by Vincent Chetail, the 

case law of the ICJ is important to establish the legal framework of humanitarian 

law.755 Nationally, states and NGO's are relied upon as observers of the effective 

application of IHL.756 

Yet, despite all these measures, mechanisms and bodies, the effective functioning 

of IHL is negatively affected by the behaviour of modern non-state actors such as 

ISIS. The actions specifically of this group are nullifying the protective function of 

this body of international law. The tactics being employed by ISIS to achieve its 

objective of establishing a caliphate in the Middle East are expressly prohibited by 

provisions contained in the four Geneva Conventions as well as in both of the 

Additional Protocols. As explained in Chapter 2, ISIS deliberately brutalises, 

shocks and horrifies in order to ensure compliance and cooperation.757 They 

disproportionately758 and indiscriminately759 attack people in urban areas760 in 

order to enlarge the impact of their victories.761 They also capture foreigners with 
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the purpose of torturing and murdering them in an inhumane and shocking 

manner.762 Women are captured and used as sex slaves763 while children are 

recruited as soldiers. They have also launched attacks against religious and 

protected historical sites,764 private homes and dwellings, as well as businesses.765 

Villages containing inhabitants who do not cooperate have been deprived of 

essential resources such as water and food.766 People have been forcefully 

displaced without assistance or support, resulting in grave human rights 

violations.767 Humanitarian aid workers are attacked768 and they are prevented 

from providing assistance to the people affected by the conflict.769 

All of these activities are prohibited by article 8 of the Rome Statute, but the 

process of prosecuting the members of ISIS is complicated by the fact that both 

Iraq and Syria are not parties to the ICC.770 Although the UN SC can refer a 

situation to the ICC, this process is constantly prevented by two veto powers, 

namely Russia and China.771 As a result, IHL in this situation can be seen as 

ineffective or even inapplicable, as violations of these rules do not lead to any 

consequences. State armed forces are not trained to deal with this type of 

behaviour on the battlefield, and as a result they also disregard the principles of 

IHL and adapt their tactics and behaviour in order to enable them to confront this 

challenge.772 The ICRC has described this disregarding of IHL as an immense 

concern, as it violates the principles of humanitarian law.773 As stated before, 

these principles of humanitarian law were created with the objective of preventing 
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a repetition of the suffering and shocking violations that occurred during WWII.774 

Nevertheless, despite all the efforts of the international community, innocent 

civilians today are even more horribly affected by the consequences of war,775 

and are still the victims of IHL violations.776 The recurrence of such events in the 

modern world, with all these preventative provisions already in place, is bound to 

affect the popular opinion of international law negatively, and result in a general 

distrust and lack of faith in its protection. 

However, in order to be able conclusively to determine if IHL has been violated it 

is important to determine if a particular situation amounts to an "armed conflict," 

as this branch of international law is applicable only to armed conflicts.777 

Consequently, the definition of this term is of the utmost importance to 

understanding the functioning of IHL.778 The definition of armed conflict indicates 

that it can be international or non-international in character779 and, therefore, the 

difference between these two types of armed conflicts will also be examined.780 

4.2.1 Armed conflict defined 

Common Article II of all four of the Geneva Conventions determines that "IHL is 

applicable to all cases of declared war or any other armed conflict."781 The term 

armed conflict, however, has not been defined in the Geneva Conventions or the 

Additional Protocols I and II.782 The Vienna Convention determines that "a treaty 

shall be interpreted in good faith in accordance with the ordinary meaning to be 

given to the term of the treaty in their context and in the light of its object and 

purpose."783 When analysing the provisions of the Geneva Conventions and the 
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Additional Protocols I and II, it is clear that these documents have the purpose of 

distinguishing between international and non-international armed conflicts.784 This 

distinction was confirmed in the Tadic case, which defined an armed conflict as a 

resort to armed force or protracted armed violence.785 Consequently, the ICTY 

indicated that armed conflicts have two requirements, which are some sort of 

organisation of the parties involved and a certain level of intensity.786 The 

requirement of organisation787 was confirmed in the Hardinaj case, where it was 

said that "conflict can only exist between parties that are sufficiently organised to 

confront each other with military means."788 The condition of intensity, on the 

other hand, entails a certain number of casualties and a certain level of 

destruction caused, as well as the necessity to use force to terminate the 

violence.789 The ICC added the requirement of protraction in the Diylo case, and 

indicated that this element requires the "armed groups to have the ability to plan 

and carry out military operations for a prolonged time."790 

These general characteristics of armed conflict were confirmed at the Hague 

Conference in 2010, in the Final report on the meaning of armed conflict in 

International Law.791 In this report it was indicated that these criteria had been 

developed with the purpose of distinguishing more serious armed conflict from 

mere internal disturbances, isolated or sporadic acts of violence, short-lived 

insurrections, or terrorism, to which IHL would not be applicable.792 Therefore, 

the importance of establishing if a situation amounts to an armed conflict is 

specifically based on the applicability of the IHL.793 If an armed conflict exists, IHL 

will be able to provide for the legal protection of innocent people and the 
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combatants, as well as for the criminal responsibility of those who violate its 

principles.794 

As explained in Chapter 2, and as will be indicated in Chapter 4, ISIS has 

developed into a complex, organised group with the necessary skills and capacity 

to confront and in certain circumstances defeat state armed forces.795 

Furthermore, the extent of the atrocities performed by members of the group and 

the enormous effort required to try to eliminate it796 indicate that the ISIS crisis 

has reached a level of intensity beyond that of an internal disturbance or riot.797 

4.2.1.1 International armed conflict 

Common Article 2 of all four Geneva Conventions defines an international armed 

conflict (IAC) as a confrontation which arises between two or more states, even if 

one of the states does not recognise the state of war.798 According to this 

particular Article, an IAC includes the occupation of a state's territory by the 

armed forces of another state.799 Also, in the commentary on Common Article 2 it 

is indicated by James Pictet that an IAC includes any intervention of state armed 

forces, regardless of intensity of the violence, the period of existence of the 

conflict, or the number of atrocities that occur.800 Various authors have also 

provided extended explanations of the definition of an IAC.801 When armed forces 

use arms or violence against the armed forces of another state, this amounts to a 

Common Article 2 conflict.802 
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4.2.2.2 Non-international armed conflict 

Although it became evident during the conflict between America and Iraq that 

IACs can still occur,803 most of the armed conflicts in the modern world are 

confined to the territory of a particular state.804 Accordingly, these non-

international armed conflicts are described as the resort to armed violence 

between government forces and armed groups, or between such groups.805 

Nevertheless, these conflicts continue to be regulated by restrictive humanitarian 

rules806 and, as the ICJ has stated, "it constitutes a minimum yardstick."807 

Common Article 3 of all four Geneva Conventions is applicable during conflicts 

that occur within the territory of a High Contracting party.808 The ICJ described 

this provision as the "elementary consideration of humanity"809 and emphasised 

that it is applicable alongside more elaborate humanitarian laws and rules during 

an IAC.810 In contrast, Common Article 3 is the only protection clause applicable 

during non-international armed conflicts, except if a conflict falls within the limited 

scope of Additional Protocol II.811 

States are reluctant to recognise the existence of a non-international armed 

conflict within their borders as it has been argued that such recognition will 

provide these non-state actors with a status under international law indicating an 

acknowledgement of the acts they perpetrate.812 However, the non-recognition of 

armed conflict that results in the non-application of Common Article 3 principles 

can lead to serious violations of human rights and humanitarian rules. 
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The importance of determining if the above-mentioned humanitarian rules are 

applicable has to do with the establishment of individual criminal responsibility for 

violations of IHL during such conflicts.813 For that reason, it was indicated earlier 

that article 8 of the Rome Statute also refers to certain activities perpetrated 

during a non-international armed conflict as violating IHL.814 However, as 

mentioned before, the jurisdiction of the ICC to prosecute such acts can be 

negated by a state which decides not to ratify the treaty and thus to become a 

party thereto.815 

4.2.2.2.1 Application to ISIS 

Peaceful protests commenced in Syria in 2011 when the Arab Spring spread to 

this specific area.816 The protests soon turned violent as the government resorted 

to force and extreme methods to end them.817 As a result of the increasing 

intensity of these confrontations, the Independent International Commission of 

Inquiry in Syria said:818 

The Commission is concerned that the armed violence in Syria risks rising to a 
level of internal armed conflict under international law. If this occurs, the IHL 
would apply. The ICJ has established that human rights law continues to apply 
with the IHL applying lex specialis in relation to the conduct of hostilities. 

Early in 2012 the same Commission predicted that Syria was "on the brink of an 

armed conflict."819 By May 2012 the confrontations between the rebel groups and 
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the government forces had become so violent820 that it eventually reached the 

required level of intensity to be classified as a non-international armed conflict.821 

Similarly, the Sunni protests against the Shia government that originated in 

neighbouring Iraq during 2012 were also met with violent responses from the 

government.822 These clashes continued to intensify to such an extent that the 

conflict in this territory was also declared a non-international armed conflict 

during 2014.823 Concurrently, the government had to respond to the violent 

actions of ISIS.824 Unlike rebel groups this group was armed, trained and skilled in 

such a manner that it could openly confront and defeat state armed forces.825 As 

described in Chapter 2 they took control over several parts of Iraq territory826 and 

continued to spread into neighbouring Syria, where they did the same. 

Subsequently the violent acts perpetrated by ISIS together with the drastic, 

inhumane government reaction contributed to the displacement and deaths of 

millions of people in these areas. At a minimum, the governments of Iraq and 

Syria as well as the members of ISIS and of the rebel groups are required to 

comply with the Common Article 3 provision.827 The requirements in terms of this 

article include the humane treatment of innocent civilians and persons no longer 

participating in the hostilities.828 Furthermore, these parties are prohibited from 

taking hostages and attacking the life and human dignity of persons.829 The fact 

that ISIS has taken control of territory also indicates that the provisions of 

Additional Protocol II must be applicable in these territories.830 However, the two 

countries are not parties to this Protocol and, therefore, it is not applicable to 
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these particular non-international armed conflicts.831 Nevertheless, it has been 

emphasised by the ICRC that certain principles of Additional Protocol II have been 

recognised as customary international law, which implies that at a minimum these 

values should be observed.832 These principles include proportionality and 

distinction.833 

4.2.1.3 Other types of armed conflicts 

IHL, which includes the distinction between international and non-international 

armed conflicts, was created with the activities of the two World Wars in mind.834 

As stated by Nicolas Lamp, it was "developed with particular assumptions about 

the nature of war and the interest of the parties involved."835 However, it has 

been indicated on several occasions that asymmetrical conflicts such as that 

occurring in Syria and Iraq offer a strong challenge to the categorising of armed 

conflicts.836 As has happened in this case, a conflict initially reserved to the 

territory of a single state can expand into another state and involve many 

different actors with distinct goals.837 Conflicts of this kind, can be referred to as 

transnational or internationalised armed conflicts. 

4.2.1.3.1 Transnational armed conflict 

US intervention in Afghanistan to confront the terrorist group AQ placed new 

emphasis on the category of transnational armed conflict.838 This type of conflict 

occurs where a third state party intervenes in the affairs of another state to 

confront a non-state actor perpetrating specific acts of conflict on the territory of 
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that particular state.839 As indicated before, this type of conflict does not fall 

within the ambit of these humanitarian laws and controversy exists as to whether 

or not such a conflict should be recognised as international or non-international in 

character. Practice seems to favour the classification or recognition of this 

particular situation as non-international armed conflict840 to which Common Article 

3, and in certain circumstances Additional Protocol II apply.841 As explained by 

Claus Kress, "the classification of these conflicts as non-international supports 

intervention by way of self-defence in order to fulfil the obligation of the other 

state to prevent such actors from launching attacks from its territory."842 The US-

led coalition's campaign as well as the presence of Iraqi and Peshmerga troops in 

Syria is an example of a modern transnational armed conflict. The particular 

states involved in these activities, especially the US, are not assisting Al-Assad. 

Instead, the US is acting in self-proclaimed self-defence in an extension of its 

cooperation with the Iraqi government to eliminate ISIS as a threat to 

international peace and security. The legitimacy of these activities are supported 

by the argument that Al-Assad is not fulfilling his state responsibilities to eradicate 

ISIS and to protect Syrians from the suffering caused by this group. 

4.2.1.3.2 Internationalised armed conflict 

On the other hand, an internal conflict can become internationalised when a third 

state party intervenes in a conflict occurring within the territory of another state 

to support a state or an organised armed group.843 The participation of a third 

state in such an instance indicates the existence of a new, so-called mixed 

category of conflict.844 The Tadic case showed that a national conflict can be 

internationalised in two instances: if a state supports an armed or rebel group in 
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its fight against a government, or if a state interferes through military 

intervention.845 In order to determine if sufficient support has been provided to 

such a group, the actions of that particular group should be attributable to the 

third state.846 For that reason the ICJ established the effective control test which 

requires "dependence and control of such a nature that the group can be seen as 

an organ of that state or as acting on behalf of that state."847 The court 

emphasised that the actions of a particular group will not be deemed attributable 

to a specific state party where the same activities could have been perpetrated 

without the support or assistance of that particular state.848 However, criticism 

and disputes resulted in the creation of the new "overall control" test.849 This test 

entails "more than the mere provision of financial assistance or military equipment 

or training."850 It has been indicated in Chapter 2 above that the US provided 

Syrian rebel groups with equipment during the ongoing Civil War in order to 

enable them to fight Al-Assad. However, the acts of those groups cannot be 

attributed to the US as they provided them with financial assistance and 

equipment only.851 The US did not have control852 over the decisions and actions 

of the rebel groups and they did not assist them in planning attacks against the 

Syrian government.853 Similarly, the dispatching of military personnel to train 

Syrian rebel groups and Iraqi forces to confront ISIS is not in itself sufficient to 

internationalise the armed conflicts occurring in these territories.854 

The Tadic case also introduced the principle that military intervention by a state 

can internationalise a particular internal conflict.855 In this case it was indicated 
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that direct military intervention requires intervention through troops.856 In the 

Rajic case it was also found that intervention through such troops should be 

significant and continuous.857 This requirement has not been referred to in other 

judgments, and it has been argued that this indicates that intervention of any 

intensity can confer on a situation the status of internationalised conflict.858 If 

direct military intervention is required to internationalise a particular conflict, the 

presence of Iranian armed forces on Iraqi territory with the purpose of fighting 

ISIS is sufficient. Also, the Iraqi and Peshmerga troops fighting ISIS in Syria and 

the Russian troops assisting Al-Assad can be seen as direct military intervention 

through the use of g round forces, thus internationalising the particular conflict.859 

Conversely, the uncertainty of the strength of military the intervention required to 

internationalise a conflict complicates the classification of the US-led coalition 

airstrikes occurring in both Iraq and Syria. Both direct and indirect military 

intervention seem to require the presence of foreign armed forces on the territory 

of the home state. The coalition airstrike campaign does not necessitate the 

presence of coalition forces on the ground, although it does contribute to ending 

the activities of ISIS, which has been forced to abandon certain areas. These 

strikes also intensify the particular conflict and contribute to the number of 

atrocities occurring in these areas.860 

As illustrated by the events unfolding in Iraq and Syria, elements of both the 

international and the non-international categories of armed conflict can 

concurrently be present in a single conflict.861 As IHL recognises only two types of 

conflict, the application and enforcement of humanitarian laws are complicated by 

the existence of such conflicts.862 For that reason one has to ask which 

humanitarian laws will regulate such conflicts. It has been proposed that the rules 
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of IHL should be applied in segments.863 In other words, international 

humanitarian rules should apply and be observed by international parties while 

non-international humanitarian principles should regulate the internal 

confrontations.864 As indicated by Stewart, this argument correlates with the strict 

interpretation of the Geneva Conventions and their Additional Protocols.865 

However, the application of different rules to different conflicts occurring within a 

single territorial state has been described as being impractical866 and this "division 

into isolated segments is artificial."867 Therefore, Stewart indicates that such a 

conflict should rather be classified as wholly international or wholly non-

international in character.868 Practice seems to suggest that such mixed conflicts 

require the maximum protection provided for by IHL.869 Because of this 

complication, most authors suggest that the distinction between the categories of 

conflict should be eroded.870 As suggested by Crowe and Weston-Scheuber, most 

IHL principles are recognised as customary international law and consequently 

they should automatically apply to non-international armed conflicts.871 In 

support, McDonald states that with the increase in the number of internal and 

internationalised armed conflicts there is greater recognition that the strict 

division of conflicts is scarcely possible, if it ever was.872 As most contemporary 

conflicts are non-international or mixed in character, it is important that IHL be 

adapted appropriately to provide the maximum protection to victims of these 
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conflicts. The only way to ensure that this protection is provided is to abandon the 

strict distinction between these two types of conflict. 

Nevertheless, many states are not in favour of this argument as the direct 

application of international laws to intra-state conflicts could jeopardise state 

sovereignty.873 At the end of the day, though, innocent people bear the 

consequences of conflict, and for that reason it is of upmost importance that they 

be provided with maximum protection, even at the price of sovereignty.874 

4.3 Use of force as a response to the attacks by ISIS 

Over the years, the rules regarding the use of force as a response to armed 

conflict have changed greatly.875 At first, states were permitted to resort to force 

in any circumstances,876 and this general principle legalising the use of force was 

limited only after the world had experienced the atrocities of WW I.877 The League 

of Nations, as it then was, proposed that states should first attempt to resolve 

disputes by using less strenuous measures such as arbitration or settlement.878 

The institution of such a requirement re-emphasised the importance of the 

principle of state sovereignty.879 Simultaneously, the Kellogg Briand Pact 

established the Treaty for the Renunciation of War, which completely prohibited 

the use of force by and between states.880 Despite the establishment of these 

forward-looking measures, WW II still occurred, and as a result both the League 

of Nations and the Kellogg Briand Pact were dissolved.881 The UN incorporated 

this prohibition of war into the UN Charter.882 In the Preamble it is recognised that 

one of the functions of the UN is to "save succeeding generations from the 
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scourge of war."883 More specifically, article 2(4) of the Charter determines 

that:884 

All members shall refrain in their international relations from the threat or use of 
force against the territorial integrity or political independence of a state or in any 
other manner inconsistent with the purpose of the UN. 

This article has been described as the "cornerstone" of the UN, and it is 

recognised as forming part of customary international law.885 What exactly is 

meant by the phrase "use of force" is uncertain, as force could be applied without 

using weapons.886 The application of force could involve only economic and 

political pressure, for instance.887 However, with specific regards to article 2(4), it 

has been recognised that the "threat or use of force" relates to the occupation 

and control of a particular state's territory.888 

There are two exceptions to this general prohibition on the use of force, which are 

the right to self-defence (article 51) and authorisation by the UN SC (Chapter 

VII).889 

4.3.1 Self-defence 

With regards to the right to self-defence, article 51 of the UN Charter determines 

that:890 

Nothing in the present Charter shall impair the inherent right of individual or 
collective self-defence if an armed attack occurs against a Member of the UN, 
until the SC has taken measures necessary to maintain international peace and 
security. Measures taken by Members in exercise of this right of self-defence 
shall be immediately reported to the SC and shall not in any way affect the 
authority and responsibility of the SC under the present Charter to take at any 
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time such action as it deems necessary in order to maintain or restore 
international peace and security. 

It is clear from this specific provision that international law recognises the 

existence of two forms of self-defence referred to as individual and collective self-

defence. 

4.3.1.1 Individual self-defence 

The first of these forms of self-defence was recognised by the courts in the both 

the Nicaragua and the Caroline cases, as well as by the UN SC in several 

resolutions.891 In the Caroline case it was stated that in order for a state to be 

able to invoke this right, that state must have been the victim of an armed 

attack.892 Furthermore, the state may employ only that amount of force which is 

necessary and proportionate to the specific attack.893 This being said, the concept 

of armed attack has not been defined in international law.894 The Nicaragua case 

established several factors that should be taken into account when determining if 

such an attack occurred.895 These include the military character of the attack, the 

attacker's intentions, the amount of force used, and the gravity of the resulting 

harm.896 Also, the ICJ indicated in this case that for an attack to be recognised as 

an armed attack it should not have taken place only once.897 Similarly, the attack 

should be of a certain "scale" and it should have certain "effects."898 The SC found 

that cross-border raids by paramilitary groups do not constitute armed attacks for 

the purposes of the right to self-defence.899 Conversely, the ICJ found in the Oil 
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Platform Case that if these raids are exercised in such a way that they reach a 

level of "sufficient gravity" they can constitute armed attacks.900 

The requirements of necessity and proportionality were also analysed in the 

Nicaragua case.901 Here it was stated that the requirement of necessity is that 

force should be used only if it is the final option or the last resort.902 The 

requirement of proportionality, on the other hand, entails that a state may use 

only the amount of force necessary to rebut an attack.903 

Iraq is an example of a state that is legally entitled to use the right of individual 

self-defence, as it has been continuously facing attacks launched by ISIS from 

neighbouring Syrian territory.904 These attacks have been recognised as reaching 

the required level of gravity to constitute armed attacks.905 The use of force is 

necessary and may be resorted, to as other measures will not be practical or 

sufficient to repel the attacks.906 Moreover, the amount of force used by Iraq and 

the coalition is that which is adequate to withstand and prevent attacks by ISIS 

and, therefore, it is proportional.907 

4.3.1.2 Collective self-defence 

The right to act in the form of collective self-defence permits one state to assist 

another state in deterring or preventing further attacks from occurring.908 In the 

past, before a state could assist another state that had been attacked, it had to 

be established that the interests of the supporting state were also being 

threatened.909 In contemporary international law, however, this requirement is 

being abandoned in favour of the argument that "an aggression against one state 
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constitutes aggression against all."910 The SC, for instance, permitted foreign 

states to aid an attacked state although those foreign states had not been 

affected by the particular attacks.911 In the Nicaragua case, the ICJ did not refer 

to the fact that the assisting state should also have been attacked, and rather 

found that the only requirements for the legitimate use of collective self-defence 

are that there must have been a request for assistance from the attacked state, 

which must have been the victim of an armed attack.912 

Once again, the US-led coalition assisting Iraq to counter ISIS attacks is a modern 

example of international cooperation in the form of collective self-defence. As 

explained in Chapter 2, the Iraqi government requested the US to "lead 

international efforts to strike ISIS."913 This request represents an approval from 

the Iraqi government914 that international states may intervene in its domestic 

affairs in order to assist it in repelling continuous armed attacks.915 Conversely, 

the extension of the US-led campaign to the territory of neighbouring Syria on the 

basis of the so-called anticipatory or pre-emptive self-defence has led to greater 

controversy.916 The US argued that the Khorasan group located in Syria was 

planning attacks against US interests and that it was about to launch these 

planned attacks.917 By invoking the first mentioned type of anticipatory self-

defence, a state argues that it is facing an imminent threat to which it needs to 

respond.918 Because of the fact that article 51 requires a state to have been a 

victim of an armed attack, many academic writers are of the opinion that this type 

of self-defence is not recognised under international law.919 As indicated by John 

Dugard, this form of self-defence has not been recognised by the SC or the ICJ, 
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and as a result it is difficult to establish support for the legality of this response.920 

In contrast, others argue that modern threats require the existence of such a 

right to act in anticipation, and that the right exists in customary international 

law.921 In the Caroline case this form was even recognised as forming part of 

customary international law.922 The second form of self-defence, referred to as 

pre-emptive self-defence, was created after the 9/11 attacks.923 After this event 

President Bush justified the use of pre-emptive action by averring that states 

should not wait until they are attacked.924 He argued that states should be able to 

respond to modern groups who do not necessarily present an imminent threat to 

its interest.925 In this case, states would only have to indicate that there was a 

possibility that its interest might be attacked.926 In both the Legal Consequences 

of the Construction of a Wall in the Occupied Palestinian Territory927 as well as the 

Armed Activities in the Territory of the Congo,928 the ICJ found that states could 

not act in a particular manner in order to prevent an attack.929 

The use of the justification of self-defence against ISIS on Syrian territory has 

been criticised for various reasons. The first reason is based on the argument that 

article 51 relates to armed attacks by states only, and not to the acts of non-state 

protagonists.930 In support of this argument, the ICJ declared in Legal 

Consequences of the Construction of a Wall in the Occupied Palestinian Territory 

that article 51 did not include the right to use self-defence against non-state 

actors.931 Therefore, in order for a state to use force against non-state actors, the 
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activities of the group must be attributable to a government.932 Similarly, in the 

case between the DRC and Uganda in 2005, the ICJ also found that Uganda could 

not justify the use of force on DRC territory by invoking the right to self-defence, 

as it faced attacks from non-state actors who were not related to the DRC 

government.933 However, Judge Simma declared in his dissenting opinion that:934 

Such a restrictive reading of Article 51 might well have reflected the state, or 
rather the prevailing interpretation, of the international law on self-defence for a 
long time. However, in the light of the more recent developments such as the 
9/11 attacks, not only in State practice but also with regard to the accompanying 
Opinio Juris, it ought urgently to be reconsidered, also by the Court. 

This argument is supported by John Dugard, who states "that it might have been 

so interpreted in the pre-terrorist era" but nothing in article 51 excludes armed 

attacks being launched by non-state actors.935 Furthermore, the acceptance of the 

use of force in the form of self-defence against terrorism by the US to justify 

attacks against AQ indicates that this right can be exercised against non-state 

actors.936 Furthermore, it is recognised that modern non-state actors are able to 

participate in armed conflict or to launch armed attacks.937 ISIS is an example of a 

modern non-state organisation that is able to employ armed force comparable to 

that of state armed forces.938 As a result, the use of force in self-defence against 

non-state actors is tolerated in situations where there is a necessity to respond to 

advanced non-state actors such as ISIS.939 The second criticism relates to the 

requirement that when a state invokes the right of self-defence against a non-

state actor functioning on the territory of another state, express consent must be 
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obtained from that particular state.940 Due to the fact that Syria has not provided 

the US-led coalition with consent941 to conduct airstrikes in its territory, these 

activities may amount to an act of aggression.942 In fact, the US was warned in 

2014 not to proceed with such airstrikes as they would be tantamount to attacks 

on Syria's territorial integrity.943 The requirement of express consent directly 

relates to the protection of state sovereignty,944 which includes the principle that 

states are entitled to deal with non-state actors by implementing domestic 

procedures.945 The US counters this argument by referring to the responsibility of 

states to ensure that activities which can negatively affect the interests of other 

states do not occur within their territory.946 As a result, it is argued that if a state 

is unable or unwilling to fulfil this international obligation of deterring or 

preventing attacks, foreign states can rely on the right of self-defence.947 

However, relying on the use of force in self-defence on this basis could be 

problematic, as it involves the total disregard of a state's sovereignty.948 Also, as 

stated by Monica Hakimi, it permits intervention regardless of the fact that the 

"state is exercising governance and tries to suppress the violence, but is simply 

ineffective." Mary O'Connell states that:949 

If a state or states where the terrorist group is found happens to be making a 
good faith effort to stop the terrorist group and has some basic ability to do so, 
then the victim state cannot hold the territorial state responsible for the acts of 
terrorism and may not respond with armed force on the territory of that state. 
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The US has also argued that consent can be inferred from the fact that the Syrian 

government has not resisted or objected to the airstrikes conducted against 

ISIS.950 Instead, the Syrian spokesperson announced that "we are facing one 

enemy and we should cooperate."951 The argument that tacit consent is sufficient 

for states to legitimately rely on self-defence is progressively becoming the 

accepted position, as more emphasis is being placed on the responsibility of 

states to prevent international threats from originating within their territory. The 

international support as well as the fact that no procedural steps were taken 

against the US after the invasion of Afghanistan indicated that such a restrictive 

approach was not practical when it came to deterring modern threats to 

international peace and security. Such events challenge the limits of the existing, 

which need to be modified to be able to accommodate modern circumstances. 

4.3.2 UN SC authorisation 

Chapter VII of the UN Charter recognises that forceful measures can also be 

implemented in response to conflict under the authorisation of the UN SC.952 In 

terms of article 24, the UN SC has the primary responsibility of maintaining 

international peace and security.953 Therefore, article 39 determines that the UN 

SC must establish if a particular situation is threatening international peace and 

security.954 ISIS was recognised as an international threat in Resolution 2178 in 

2014.955 When such a decision is taken, the UN SC can refer the matter to the ICC 

or it can recommend the use of military means to respond to the situation.956 If 

the UN SC decides to authorise the use of force, article 43 determines that 

member states are obliged to provide the UN SC with the means necessary to 
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fulfil this obligation.957 In response to the actions by ISIS the UN SC proposed the 

Draft Resolution on the Referral of Syria to the ICC.958 This Resolution was 

vetoed, however, by two members of the SC, namely Russia and China.959 The 

Russian Federation declared that:960 

One cannot refer to justice when the overriding principle aims at escalating the 
conflict. The Resolution rejected here today reveals an attempt to use the ICC to 
further inflame the political passion and lay the groundwork for eventual outside 
military intervention. 

Similarly, China argued that intervention would fuel the political situation in Syria 

and that the UN should rather "urge the government of Syria to take emergency 

action in ending the violence within its borders."961 For these reasons, the UN SC 

has been reluctant to propose the authorisation of the use of military intervention 

in response to the attacks by ISIS.962 Instead, it has passed several resolutions 

authorising non-military measures aimed against ISIS and at preventing further 

attacks.963 

The Resolution on Threats to International Peace and Security Caused by Terrorist 

Acts condemned the human rights violations caused by ISIS and requested all 

member states to prevent foreign fighters from joining and financing the group.964 

Similarly, in 2015 Resolution 2199 was passed. It called on all member states to 

"impair, isolate and incapacitate terrorist threats."965 This Resolution was created 

with the purpose of obliging member states to target the financing system which 

supports ISIS operations.966 Also, the UN SC is currently promoting peace talks 

                                        

957 Article 43 of the UN Charter (1945); Sliney 2015 UMNSACLR 14. 
958 Draft Resolution on the Referral of Syria to the ICC UN SC Res S/2014/348 (2014). 
959 UN News Centre 2014 http://un.org. 
960 Churkin 2014 http://repository.un.org. 
961 Wang 2014 http://repository.un.org. 
962 Sliney 2015 UMNSACLR 15; Gonzalez 2015 FILJ 142-143; Schmitt 2014 JNSLP 148. 
963 Sliney 2015 UMNSACLR 15. 
964 Resolution on threats to international peace and security caused by terrorist acts UN SC Res 

2170 (2014); Sliney 2015 UMNSACLR 15-16. 
965 Resolution on threats to international peace and security caused by terrorist acts UN SC Res 

 2199 (2015); Sliney 2015 UMNSACLR 16. 
966 Resolution on threats to international peace and security caused by terrorist acts UN SC Res 

2199 (2015). 



113 

between the Syrian government and its opposition.967 The purpose of this political 

process is to ensure the transition of power to the people of Syria, to create a 

new constitution, and to establish a free election process.968 These "peaceful" 

measures suggested by the UN SC do not seem to be limiting the growth of ISIS 

and rendering it less efficient as an armed force.969 

4.4 Conclusion 

It is clear from the above that the conflicts in Iraq and Syria amount to 

internationalised armed conflicts to which the humanitarian rules and regulations 

of international armed conflict should apply. For that reason, the human rights 

violations occurring at the hands of ISIS are punishable as acts of crimes in terms 

of the Rome Statute. However, due to the fact that both Iraq and Syria are not 

parties to the Statute, it is difficult to attribute individual responsibility for the 

harsh crimes being committed in these areas. Nevertheless, if a situation such as 

the ISIS crisis presents a threat to international peace and security, the UN SC 

can refer it to the ICC or authorise member states to use force against the threat. 

As stated before, the proposal to refer Syria to the ICC was vetoed by two 

members of the SC, Russia and China, due to their friendly relations with Al-

Assad. The UN SC has also been unable to authorise the use of force in the 

territory of Syria, as such a proposal would most likely also be vetoed by the 

same permanent members, which have vetoed such proposals in the past.970 

As a result, a different response must be resorted to in order to eliminate this 

threat to international peace and security. Although article 2(4) of the UN Charter 

prohibits the use of force as a response to armed conflict, it recognises two 

exceptions to this absolute prohibition, namely self-defence and with the 

authorisation of the UN SC. Because Iraq has been a victim of continuous attacks 
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launched from Syrian territory by ISIS, it can legally invoke the right of individual 

self-defence. A US-led coalition is assisting Iraq in fighting ISIS, and this 

assistance is legal, as it is taking place on the basis of collective self-defence. 

In contrast, the expansion of the US-led coalition to Syrian territory has been 

criticised on the basis that self-defence cannot be used against non-state actors, 

and Al-Assad has not provided express consent for the intervention. Yet after the 

9/11 attacks practice seems to indicate that states have become tolerant towards 

the use of self-defence against non-state actors if they present a threat to 

international security. Similarly, it is accepted that if a state does not fulfil its 

international obligation of eliminating such a threat or preventing such groups 

from launching attacks against other states (regardless of whether it is unable or 

unwilling to do so), express consent is not a requirement for the use of force 

against the relevant non-state actors. The fact that Al-Assad has warned the US 

against launching airstrikes within Syrian territory might result in the argument 

that these activities can be regarded as an act of aggression. Consequently, it is 

necessary to investigate in Chapter 5 the legality of possible humanitarian 

intervention as a response to the attacks by ISIS. 
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Chapter 5 

Non-authorized humanitarian intervention as a response to the attacks 

by ISIS 

5.1 Introduction 

In 2015, HRW reports indicated that the conflict in Syria had resulted in the death 

of more than 250 000 people.971 Furthermore, approximately 7.6 million people 

had been internally displaced, while 4.2 million people had been forced to leave 

the country in order to seek asylum abroad.972 In response to these events 

reported here, the international community973 had already in 2014 extended its 

coalition campaign to the territory of Syria on the basis of the legal justification of 

collective self-defence legitimately exercised in assistance of the Iraqi 

government.974 Nevertheless, because of the fact that Al-Assad had not provided 

consent for these operations and the US had not been a victim of an armed 

attack, the intervention in Syria was soon labelled as an act of aggression.975 

However, the international community could not just withdraw from Syrian 

territory, as large-scale human rights violations would then just continue to occur. 

It is suggested here that the intervention will be seen to be legal if it takes the 

form of a humanitarian intervention made in response to the Syrian crises. 

Humanitarian intervention is defined as the use of force against the territory of 

another state with the purpose of terminating suffering and averting human rights 

violations. However, there are problems with the legality and legitimacy976 of this 

response. As will be elaborated on in the first part of this chapter, many people 

are opposed to taking this course of action for the following reasons: it occurs 
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without the consent of the injured state, it is a direct attack on the sovereignty of 

that particular state, political motives can be disguised beneath humanitarian 

purposes, and the response does not have any legal basis in international law. 

These arguments became more extensive after the Kosovo intervention in 1999. 

During the 1980's and 1990's cultural, ethnic and political differences between the 

Serbs and Albanians in Yugoslavia resulted in a humanitarian crisis977 and a threat 

to international peace and security.978 After several attempts to terminate the 

atrocities peacefully, NATO intervened in 1999 by launching airstrikes.979 Although 

the intervention contributed to the widespread suffering,980 it also resulted in a 

peace agreement which terminated the conflict in the area.981 Consequently, there 

were several academics who argued in favour of this response.982 For that reason, 

the Kosovo intervention will be referred to as an example in order to determine 

whether or not such intervention in Syria can be considered such an exception to 

the rule. In response to the controversies and mixed feelings surrounding this 

response the ICISS was created with the purpose of developing guidelines on the 

use of humanitarian intervention as a response to conflict. The World Summit 

Outcome Document established the "responsibility to protect" (R2P) doctrine, in 

terms of which a state has the primary responsibility of protecting its own citizens 

against human rights violations. If a state is unwilling or unable to do so, the 

obligation shifts to the international community. As elaborated on in this chapter, 

the Document has established a range of criteria which must be met before 

humanitarian intervention can be resorted too. One of the criteria for 

humanitarian intervention to be legitimate is authorisation by the UN SC. In the 

past the UN SC has refused to authorise intervention in Rwanda, Srebrenica and 
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Kosovo because two of its members with veto powers, Russia and China, were 

opposed to such activities. The international community eventually decided to 

intervene in Kosovo without authorisation, but the non-intervention to terminate 

the atrocities that occurred in Rwanda and Srebrenica was reprehensible. These 

two permanent members have vetoed proposals for military action in Syria on 

several occasions. 

For that reason, it is suggested in this Chapter that the intervention in Syria 

should be based on the response of non-authorised humanitarian intervention. 

This has been defined as the use of force for humanitarian purposes that has not 

been authorised by the UN SC under Chapter VII of the UN Charter.983 As will be 

shown in the different arguments below, this response has resulted in even more 

controversy. However, as illustrated after the successful war-ending intervention 

in Kosovo, the international community can be tolerant of such activities. The 

status of humanitarian intervention is best described by referring to a statement 

made by John Dugard who said that "humanitarian intervention is like euthanasia: 

it remains unlawful but tolerated in genuine cases."984 

By comparing the situation in Syria to that in Kosovo and analysing the facts of 

the case by referring to a range of factors and criteria provided by different 

parties it will be demonstrated that Syria can actually present a benchmark for 

future non-authorised humanitarian intervention. The horror being perpetrated in 

this country, coupled with the continued reluctance of the UN SC to authorise 

intervention, create an opportunity to clarify uncertainties and controversies 

surrounding this specific response to conflict. 

5.2 Authorised humanitarian intervention 

Nevertheless, before it can be suggested that non-authorised humanitarian 

intervention should be used in response to the attacks by ISIS, the legal 
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procedures and authorities that ought to be followed need to be eliminated as 

possibilities. 

It has already been indicated in Chapter 4 that the US-led coalition campaign was 

extended to Syrian territory on the basis of pre-emptive and anticipatory self-

defence.985 However, as there is a lack of consent from the Syrian government,986 

these airstrikes can be seen as acts of aggression.987 Regardless of the fact that 

the appropriate action without a doubt would have been to have obtained the 

necessary consent from the Syrian government,988 the strained relationship 

between the US and Al-Assad has eliminated the possibility of being granted 

consent.989 

Alternatively, the coalition states should have approached the UN SC in order to 

obtain authorisation for the use of force.990 In terms of Article 24 of the UN 

Charter, the UN SC is responsible for maintaining international peace and 

security.991 Article 42 determines that the UN SC is authorised to take any action 

necessary to maintain and restore international peace and security.992 

Furthermore, member states are obliged to make available to the UN SC armed 

forces and equipment necessary to effectively exercise this duty.993 But Article 27 

provides for the veto powers of the permanent members of the SC,994 and two of 

these members, Russia and China, constantly oppose proposals authorising the 

use of force. As explained by Hehir, "this threat has often meant that issues have 

not even been brought before the Council because a veto was inevitable."995 

Similarly, a proposal to refer the Syrian situation to the ICC was vetoed by Russia 
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and China.996 The UN SC has not been approached for authorisation, as it is 

argued that the acceptance of a proposal authorising the use of force is "highly 

unlikely."997 

5.3 Non-authorised humanitarian intervention defined 

After the Cold War, capitalism and globalisation resulted in the international 

spread of democracy and consequently the awareness of human rights.998 As 

described by Antonio Cassese: "Human rights are subversive and defined to foster 

tension and conflict amongst states."999 States that did not accept democracy as a 

form of governance were excluded from international transactions and were 

simply labelled as "failed states."1000 States that were scrutinised for human rights 

violations increasingly relied on the concept of state sovereignty.1001 Although 

these states supported the UN obligation of "reaffirming faith in human rights",1002 

they were not acceptant towards any means and methods that would violate their 

sovereignty.1003 In contrast, democratic states argued that member rights such as 

sovereignty should be conditional and subject to compliance with international law 

and, specifically, the protection of human rights.1004 This argument increasingly 

became the norm as the protection of human rights was internationalised with the 

creation of several international mechanisms to deal with such violations.1005 

These mechanisms included the establishment of the Criminal Tribunal for 

Rwanda (ICTR) and Yugoslavia (ICTY) as well as the creation of the ICC.1006 

Despite the fact that the institution of these measures emphasised that the 

protection of human rights was an international concern, the international 
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community was still reluctant to intervene in order to terminate or prevent these 

crimes in totality.1007 The failure to respond to the Rwanda crisis as well as to 

prevent the violations in Srebrenica illustrated this reluctance.1008 However, the 

use of the media in 1999 to convey the harsh conditions and treatment of 

minorities in Kosovo resulted in an international argument that it was morally and 

ethically impossible to witness such human rights abuses without attempting to 

protect the victims.1009 The Arab Spring, which spread through the Middle East 

and resulted in the Civil War in Syria, once again enflamed this debate as to 

whether the international community had a right and an obligation to intervene 

for humanitarian purposes.1010 Specifically with regard to Syria the question arose 

as to: "whether the international community had the obligation to intervene 

where the hosting state is unwilling or unable to protect the victims against the 

consequences of war?"1011 Attempts to answer this question are made more 

difficult by the fact that the concept of humanitarian intervention has not been 

defined in international law.1012 The difficulty in defining this concept is closely 

related to the question of whether the branding of a particular activity as 

humanitarian automatically legitimises the act.1013 Humanitarian activity could be 

non-military (civil) intervention aimed at aiding war victims in need,1014 but the 

ICRC has stated that:1015 

Humanitarian endeavours and political action must go their own separate ways if 
neutrality and impartiality of humanitarian work is not to be jeopardized. It is 
dangerous to link humanitarian activities aimed at meeting the needs of victims 
with political measures designed to bring about settlement. 
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Similarly, Kofi Annan has argued that if these concepts are not separated 

"humanitarian bombing will be used and people will get cynical of the idea."1016 

Therefore, for the purposes of this chapter the definition provided for by JL 

Holzgrefe, which focuses only on military action, will be used.1017 He defines 

humanitarian intervention as:1018 

The threat or use of force across state borders aimed at preventing or ending 
widespread and grave violations of fundamental human rights of individuals 
other than its own citizens without the permission of the state within whose 
territory force is appointed. 

Due to the fact that the legality of the concept of humanitarian intervention is 

highly contested1019 and permanent powers veto such proposed resolutions, the 

UN SC has been hesitant to authorise humanitarian intervention as a response to 

conflict. Consequently, this chapter will focus on non-authorised humanitarian 

intervention, which has been defined earlier.1020 As will be elaborated on 

hereafter, the legality and legitimacy of humanitarian intervention as a response 

to conflict is problematic due to the lack of state consent,1021 violation of state 

sovereignty,1022 abuse of intervention for political motives1023 as well as the 

exclusion of this concept in the list of exclusions to the use of force provided for 

by the UN Charter.1024 

5.3.1 Consent 

One of the main controversies regarding the legality of humanitarian intervention 

has to do with the absence of consent by the state that is the target of the 
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intervention.1025 Many authors argue that it is difficult to establish consent, as 

consent given could be "ambiguous," "coerced and unreliable" or "hardly 

voluntary as it borders on duress."1026 Therefore, McMahan explains that if 

consent is expressly required the action is no longer humanitarian intervention but 

the use of force in assistance of the targeted state.1027 As said by Chesterman, 

the issue of "non-consent is not significant for operations mandated by the UN SC 

under Chapter VII, as the UN SC can take action regardless of state consent."1028 

5.3.2 Sovereignty 

Furthermore, it is argued that the use of force against the territorial integrity of 

another state with the objective of protecting innocent people violates the 

sovereignty of a state and consequently amounts to an act of aggression.1029 If a 

state is sovereign it has the right to deal with its own affairs without 

interference.1030 As mentioned before, however, the conflicts and atrocities that 

occurred after the end of the Cold War presented challenges to the notion of 

untrammelled sovereignty.1031 It is increasingly accepted today that included in 

the powers derived from a state's is the universal obligation to provide and 

protect human rights.1032 As indicated by Kofi Annan, sovereignty was "never 

meant as a license for governments to trample on human rights and human 

dignity."1033 The development and acceptance of the concept of human security, 

which has to do with individual and community interest, instead of state security, 

also illustrated this shift in attitude towards sovereignty.1034 Chatterjee and Scheid 

have indicated that "international consensus started to develop regarding the fact 
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that sovereignty cannot shield a state from military intervention where it 

brutalises its own people."1035 The UN has also indicated that "defence of the 

oppressed in the name of morality should prevail over frontiers and legal 

documents."1036 This being said, the academic writers who support the use of 

force for humanitarian purposes regard sovereignty as a barrier to the 

preservation of rights.1037 

5.3.3 Political motives 

Another contentious issue pertaining to the legality of humanitarian intervention 

as a response to conflict relates to the concept of motivation.1038 While certain 

authors argue that the motive for intervention should be strictly humanitarian,1039 

others argue that this is an unrealistic expectation, as such interventions can have 

mixed purposes or aims.1040 Some authors even argue that the motivation is 

irrelevant provided that the intervention has positive humanitarian 

consequences.1041 

The first argument, that for intervention to be regarded as humanitarian it should 

have only a humanitarian aim, is supported by Bellamy and Miller.1042 Bellamy 

states that "the right intention stands at the very heart of the Just War tradition's 

justification for killing."1043 Similarly, Miller argues that "humanitarian intervention 

is a form of altruism writ large, a kind of self-sacrificial love."1044 However, in 

supporting the second argument Berman argues that "such a claim may be 
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cynical and must be objectively judged."1045 This is emphasised by Parekh and the 

International Commission on Intervention and State Sovereignty (ICISS) by 

stating that although the primary purpose should be to protect the innocent from 

suffering, there can be other interests and motivations for intervention.1046 As 

described by Walzer, "motivations are always mixed. A pure moral will doesn't 

exist in political life and it shouldn't be necessary to pretend such kind of 

purity."1047 As shown by the US interventions in Kosovo and Libya, the US had an 

interest in these states which it needed to protect by using military means.1048 It 

has been argued that such an interest is "necessary for successful humanitarian 

intervention."1049 As portrayed by the atrocities that occurred in Rwanda, the lack 

of such an interest can result in non-intervention.1050 Furthermore, as suggested 

by Seybolt, if states decide to intervene based on moral and ethical grounds, they 

will withdraw from the conflict as soon as they suffer casualties.1051 Due to the 

fact that humanitarian interventions can involve mixed motivations there are 

academic writers who support the third argument, that where intervention results 

in a humanitarian outcome, motivation is unimportant.1052 Wheeler argues that "if 

an intervention is motivated by non-humanitarian reasons, it can still count as 

humanitarian provided that the motives and means employed do not undermine 

the positive humanitarian consequences."1053 Teson supports this statement by 

arguing that "the true test is whether the intervention has put an end to human 

rights deprivations."1054 

But if the motivation is disregarded in totality, humanitarian intervention is no 

longer a distinct response, as it can be viewed as military intervention with a 
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humanitarian outcome.1055 It is, therefore, necessary to support the argument put 

forward by Anthony Lang: "although the motives of the actors cannot be the sole 

factors analysed when assessing an intervention, it must at least be one of the 

factors assessed."1056 If no specific motivation is required, states can abuse 

humanitarian intervention as a method of justifying the crossing of the borders of 

other states in satisfaction of ulterior political motives.1057 

5.3.4 Legality 

In additions to these factors, the legality of humanitarian intervention is also 

challenged on the basis that it is contrary to the provisions of international 

law.1058 As indicated in Chapter 4, article 2(4) of the UN Charter prohibits the use 

of force against another state.1059 Article 2(7) confirms this principle by stating 

that the UN cannot authorise intervention in matters that fall within the domestic 

jurisdiction of any state.1060 For that reason the GA has indicated in Resolution 

2625 that "armed intervention is synonymous to aggression."1061 The Vienna 

Convention recognises these provisions as forming part of customary international 

law from which no derogation is permissible.1062 Although the use of force in self-

defence and with the authorisation of the UN SC1063 are recognised as exceptions, 

humanitarian intervention does not fall within these categories.1064 Thus, Hehir 

indicates that under codified international law there is "no law explicitly 
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sanctioning humanitarian intervention."1065 In fact, the ICJ indicated in 1949, 

that:1066 

Only regard the alleged right of intervention as the manifestation of a policy of 
force, such as has, in the past, given rise to most serious abuses and as such 
cannot, whatever be the present defect in international organisation, find a place 
in international law. Intervention would be reserved for the most powerful states 
and might easily lead to perverting the administration of international justice 
itself. 

The Nicaragua case showed that the "use of force cannot be an appropriate 

measure to ensure respect for human rights."1067 

However, as indicated before, the events during the post-Cold War era, 

specifically the invasion of Kosovo, established modern views on humanitarian 

intervention as a response to conflict1068 and the justification for this response.1069 

As indicated by Hehir, Chapter VII of the UN Charter could be referred to as a 

basis for the legality of this response.1070 In terms of this particular chapter of the 

UN Charter, the UN SC can authorise humanitarian intervention in response to a 

situation that threatens international peace and security.1071 However, as stated 

earlier, the UN SC is reluctant to authorise such operations, or where such a 

response has been suggested it has been vetoed by some permanent members. 

For that reason, states have resorted to unilateral humanitarian intervention, the 

legality of which is even more contested.1072 

Teson and Weiss argue that the purpose of using force for humanitarian purposes 

is not to aim at the territorial integrity of a state and, therefore, it cannot be 

contrary to article 2(4) of the UN Charter.1073 On the contrary, Wolf argues that 

"armed intervention, even for the purpose of protecting human rights, violates the 
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territorial integrity of another state and since it would require a change in 

authority structures to assure respect for human rights, would also be against the 

political independence of that state."1074 In fact, according to Schachter "the idea 

that wars waged in a good cause such as democracy and human rights would not 

involve a violation of territorial integrity or political independence demands an 

Orwellian construction1075 of those terms."1076 The argument that will take 

precedence will, therefore, depend on the interpretation of the Charter.1077 

Brownlie and Apperley argue that article 2(4) should be strictly interpreted and 

that it "may not be construed to refer to a particular threshold which must be 

reached by threats and uses of force in order to render them illegal."1078 The 

purpose of article 2(4) was to restrict the use of force and not to create loopholes 

for other exceptions to appear.1079 Chesterman agrees by arguing that article 2(4) 

does not provide any scope for humanitarian intervention.1080 

On the other hand, Lillich indicates that although the primary responsibility to 

protect international peace and security vests in the UN SC, member states have 

an obligation to fulfil this duty where the UN SC fails to do so.1081 As noted by 

Holzgrefe, the wording of the Charter could permit non-authorised humanitarian 

intervention where the UN SC fails to protect human rights.1082 The DIIA and 

others1083 argue that the secondary obligation to maintain international peace and 

security vests in the organisational bodies and not in the member states.1084 
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Also, some academic writers argue that non-authorised humanitarian intervention 

forms part of customary international law, to which states are bound, regardless 

of their ratifying a treaty.1085 It is argued that this right was created before the UN 

was created and it continued to exist after this creation.1086 In response, 

numerous authors contest the fact that non-authorised humanitarian intervention 

forms part of customary international law1087 by denying that interventions which 

occurred in the pre-Charter era amounted to the exercise of a right to non-

authorized humanitarian intervention.1088 It is argued that there was "no 

unambiguous reliance on humanitarian intervention by states."1089 Furthermore, if 

such a right existed it would not have survived the establishment of the UN 

Charter, which strictly prohibits the use of force.1090 

Regardless of these issues, Hehir indicates that legal reform has been suggested 

by several authors and bodies.1091 These suggestions include "codifying the right 

to unilateral humanitarian intervention",1092 instituting bodies that are entitled to 

deploy troops in certain circumstances,1093 confirming this right as a customary 

norm,1094 and creating a range of factors that can be taken into account by the 

UN SC when deciding to authorize such action.1095 However, despite these 

positive suggestions, the past attempts to legalise such unilateral action1096 have 

failed as there was no international consensus on the legality of such 
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intervention.1097 As described by the UN High-level Panel, such non-authorised 

action would "undermine the authority of the UN and cause a chain reaction of 

unilateral aggression."1098 

As a result, it seems appropriate to conclude that humanitarian intervention 

remains an illegal activity that constitutes a breach of international law.1099 

However, the international communities' tolerance of the Kosovo intervention1100 

as well as the Independent International Commission of Kosovo's (IICK) labelling 

of the US operation in Afghanistan as "illegal but legitimate"1101 indicates that the 

legal status of humanitarian intervention can best be described by referring to the 

separate opinion of Judge Simma. He expressed the opinion that:1102 

International law might be deliberately neutral or silent on a certain issue and 
might tolerate it in a way which breaks from the binary understanding of 
permission/prohibition and which allows for a range of non-prohibited options. 
That an act might be tolerated would not necessarily mean that it is legal but 
rather that it is not illegal. 

5.4 Background and contents of the Responsibility to Protect (R2P) 

doctrine 

After the North Atlantic Treaty Organisation (NATO) intervened in Kosovo, the 

controversial debates on the legitimacy and legality of humanitarian intervention 

as a response required consensus on the matter.1103 Furthermore, Kofi Annan 

posed the important question:1104 
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If humanitarian intervention is indeed an unacceptable assault on sovereignty, 
how should we respond to a Rwanda, to a Srebrenica – to gross and systematic 
violations of human rights that affect every precept of our common humanity? 

As a result, the International Commission on Intervention and State Sovereignty 

(ICISS) was established with the purpose of creating rules that were acceptable 

to both the supporters and the critics of this response.1105 In 2001 this 

Commission released a report which was titled The Responsibility to Protect.1106 

When publishing this document, the ICISS indicated that "we want no more 

Rwanda's and we believe the adoption of these proposals in our Report is the best 

way of ensuring that."1107 For that reason, the foreword indicates that the Report 

is "about the right of humanitarian intervention and the circumstances in which, if 

ever, it may be invoked against another state for purposes of protecting 

people."1108 The R2P doctrine is based on the principle that states have the 

primary responsibility1109 to protect their citizens against human rights violations, 

and if they fail to do so, the international community has the secondary 

responsibility to protect these people.1110 

This doctrine entails the performance of three separate obligations, namely the 

responsibility to prevent, to rebuild and to react.1111 The responsibility to prevent 

requires a state to comprehensively deal with tenuous issues before they amount 

to conflict.1112 Furthermore, the responsibility to rebuild emphasises that in the 

event of military intervention, the state must thereafter be rebuilt by "recovering, 

reconstructing and reconciling."1113 The responsibility to react is based on the 
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principle that military intervention should take place only in "extreme cases," 

indicating that all other peaceful measures should first be exhausted in addressing 

human rights abuses.1114 

In order to determine if a situation justifies humanitarian intervention as a 

response, the ICISS has established the "Principles for military intervention."1115 

These principles include there being a just cause for the intervention, the right 

intention motivating it, the measure's being undertaken as a last resort, its having 

reasonable prospects of success, the use of proportional means, and the right 

authority for undertaking the action.1116 The first principle, a just cause, entails 

that military intervention be undertaken only if there is "serious and irreparable 

harm" such as "large-scale loss of life or large-scale ethnic cleansing."1117 

Furthermore, the ICISS indicates that the intervention should be conducted with 

the right intention, which is specified as terminating human suffering.1118 As 

indicated before, all other peaceful measures such as sanctions, for example, 

have to be exhausted before resorting to intervention. Hence, humanitarian 

intervention should be invoked only as a measure of last resort.1119 Also, it must 

be undertaken only if there is reasonable prospects of achieving the required 

protection.1120 Once military intervention is implemented, the "scale, intensity and 

duration" of the operation must be those which are necessary to achieve the 

purpose of protecting people against human rights violations.1121 Lastly, the ICISS 

indicates that humanitarian intervention is illegitimate where it occurs without the 

authorisation of the UN SC.1122 It addresses the issue of the permanent members' 
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vetoing such proposals by suggesting that these members should not veto any 

action or decision which has majority support and does not affect any "vital state 

interest."1123 

Despite the inclusion of the provision requiring UN SC authorisation, the Report 

recognises that the UN SC could fail to respond to a particular situation.1124 

Therefore, the GA1125 or regional organisations1126 are recognised as alternative 

bodies entitled to deal with these situations.1127 Also, the report does not exclude 

the right of states to resort to other means if a particular situation is "conscience-

shocking, serious and urgent."1128 

5.4.1 International responses to the R2P doctrine 

Despite the controversies and opposing arguments which surfaced in response to 

this proposal,1129 several international bodies accepted this principle as a norm. 

The AU was the first organisation to provide for this responsibility in law. In the 

AU's Constitutive Act it was determined that the organisation has "the right to 

intervene in member states in respect of gross circumstances."1130 The 

international community classified this decision as an indication of a willingness to 

respect and protect human rights and, therefore, described it as "a significant 

development in the evolution of the R2P."1131 The High-Level Panel Report of 

2003 then incorporated the obligation of the international community to respect 
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and protect other citizens against human rights violations.1132 This report 

emphasised that although the international law on the use of force should not be 

changed, the UN SC must take progressive action if international threats 

existed.1133 Then in 2005 the GA incorporated the R2P doctrine into a Resolution 

firstly by stating that citizens should be protected against grave human rights 

violations.1134 Furthermore, in terms of this Resolution states have an obligation to 

prevent such abuses and the international community must assist states in 

exercising these obligations.1135 Nevertheless, despite recognising these 

responsibilities the Resolution clearly determines that intervention or other action 

must be taken through the UN.1136 In 2009 discussions for implementation started 

as states responded to the suggestions made earlier that year by UN Secretary 

General Ban Ki-Moon.1137 In his report it was indicated that the R2P is an 

important obligation which is based on three pillars, namely, the responsibility to 

protect, the responsibility of the international community to help states to 

exercise this responsibility and timely and decisive response.1138 Although the 

international reaction to the report was relatively positive,1139 it was decided that 

the doctrine should focus on prevention and peaceful interventions, it would apply 

to only the four recognised international crimes, the doctrine was not a legal 

principle in contrast to international law, and states should develop a "new 

political will" to act in accordance with these provisions in order for it to be 

effectively enforced.1140 The importance, development and incorporation of this 
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principle were enhanced by the adoption of two relevant UN reports and the 

creation of the Office of the Special Adviser in Rwanda.1141 

The UN SC has also placed emphasis on the importance of this principle and the 

consequences of violating this obligation when addressing conflicted states.1142 In 

2011, for example, the UN SC released Resolution 1970 in response to the human 

rights violations which were occurring in Libya.1143 In this document the UN SC 

strongly condemned the atrocities being perpetrated in this territory and 

demanded that the government protect its citizens.1144 Due to the Libyan 

government's non-compliance with this responsibility, sanctions were imposed 

and the situation was referred to the ICC. Nevertheless, gross and shocking 

violations continued to occur, and as a result Resolution 1973 provided member 

states with the authority to "take all necessary measures to protect civilians."1145 

This was the first time that the UN SC authorised intervention against the territory 

of another state for the purpose of protecting innocent civilians against state 

violence.1146 Although this operation was successful in terminating human 

suffering, the motives and methods of the member states conducting this 

intervention resulted in a division among the permanent members.1147 Specifically 

with reference to Russia, as stated by Evans, "the bruises inflicted by this 

operation will have to heal before any consensus can be expected on tough 

responses to such situations in the future."1148 This is one of the main reasons 

why the UN SC has been hesitant to authorise the use of force in Syria to end 

mass murder and the suffering of the general population.1149 
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Between 2011 and 2014 the UN SC on several occasions referred to the R2P 

doctrine by acknowledging and declaring that the Syrian government had an 

obligation to protect its citizens against human rights abuses, and that it was 

failing to do so.1150 Nevertheless, although the UN refers to the R2P in these 

Resolutions, this obligation is not physically enforced by taking international action 

against the regime.1151 As indicated in Chapter 3, draft resolutions containing 

several suggestions on how to respond to the particular conflict have been 

presented. These methods ranged from demanding that the government 

terminate the violence1152 and political solutions1153 to the referral of the situation 

in Syria to the ICC in order to hold the perpetrators accountable for the 

atrocities.1154 However, all of these resolutions were vetoed by Russia and 

China.1155 There have been no attempts by the UN SC to halt these atrocities by 

resorting to other international measures involving military intervention. The 

inaction of the UN SC has resulted in the intensifying of the humanitarian crisis as 

the death toll continues to rise each year.1156 As a result, it is clear that both the 

UN and the international community are failing to protect the people of Syria,1157 

thus undercutting the significance of the existence of this principle.1158 

In order for the R2P doctrine to survive the Syrian catastrophe, it has been 

suggested that criteria for humanitarian intervention should be established.1159 

                                        

1150 Statement by the President of the UN SC on the situation in the Middle East 
S/PRST/2011/16 (2011); UN News Centre 2012 http://un.org; UN date unknown 
http://un.org; Resolution on the Middle East UN SC Res 2042 (2012); Resolution on Threats 
to International Peace and Security UN SC Res 2170 (2014); Adams Failure to protect 9-10. 

1151 As mentioned before, in 2012 a draft resolution was proposed to refer Syria to the ICC but 
this resolution was vetoed by both Russia and China; see Adams Failure to protect 15, 19. 

1152 Draft Resolution on the Middle East – Syria UN SC Res 77 (2012). 
1153 Draft Resolution on the Middle East – Syria UN SC Res 612 (2011); Draft Resolution on the 

Middle East – Syria UN SC Res 538 (2012). 
1154 Draft Resolution on the referral of Syria to the ICC UN SC Res 348 (2014); Adams Failure to 

protect 19-20. 
1155 UN date unknown http://research.un.org; UN News Centre 2014 http://un.org; Adams 

Failure to protect 14-15, 19-20. 
1156 Murray and Mckay "Introduction" 14; Zenko 2014 http://foreignpolicy.com; Adams Failure 

to protect 3-5. 
1157 Adams Failure to protect 10. 
1158 Murray and Mckay "Introduction" 14-16. 
1159 Pattison "The case of criteria " 27. 



136 

James Pattison, on the other hand, argues that such criteria already exist,1160 and 

that what is needed instead is clear guidelines relating to the circumstances in 

which there is a legal duty to intervene.1161 Furthermore, if there were such a 

legal duty but there was no intervention, such non-action would have to be 

regarded as being illegal.1162 Ramesh Thakur is of the opinion that this doctrine 

must be "further clarified and operational safeguards must be tightened to 

prevent misuse."1163 In order to be "meaningful it must also include military force 

as an option of last resort (conceptually and not sequentially)."1164 It is 

furthermore suggested by Carment and Landry that regional bodies should play a 

more active role is responding to such atrocities.1165 Also, more focus should be 

placed on the preventative elements of the R2P.1166 

The "responsibility while protecting" (RWP) as well as the "responsible protection" 

(RP) principles which were created in 2011 and 2013 respectively more or less 

addressed these suggestions,1167 but regardless of these suggestions, 

improvements and additions, the humanitarian crisis in Syria persists. 

Consequently, it is difficult not to agree with Murray, who suggests that the R2P 

doctrine be abandoned for:1168 

A more pragmatic notion of protection grounded in what states are actually 
capable of in the current structure of the international system. It is unfair to 
citizens in need and also to states, to expect a miracle when centuries of 
evidence prove responsibility is not a component of state character. 
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5.4.2 R2P doctrine criticised  

The lack of intervention in Syria can also be contributed to the flaws in the 

doctrine which have been pointed out by various authors.1169 The first critique 

relates to the fact that the doctrine focuses on prevention instead of 

intervention.1170 It does this by referring to numerous peaceful measures that 

should be implemented in order to prevent conflict,1171 probably because 

intervention is a more controversial issue than prevention.1172 However, Burke is 

of the opinion that "alternative nomenclature does not change the issue at hand 

in any way whatsoever and using different names cannot affect the legitimacy, 

legality or justifiability of the act in question."1173 Similarly, Weiss states that this 

emphasis on prevention is "a superficially attractive but highly unrealistic way to 

try and pretend that we can finesse the hard issues of what amounts to 

humanitarian intervention."1174 Therefore, it is clear that although the ICISS was 

created with the purpose of addressing an international disagreement, the report 

failed to find an answer to the question of whether or not humanitarian 

intervention could be used to protect innocent people against human rights 

abuses. Instead, the Commission decided to avoid the controversial issue of 

intervention and decided to focus on prevention. Prevention in itself is a difficult 

task and responsibility for a state to discharge. As indicated by Huttenbach "the 

capability to predict wars escapes even the most knowledgeable."1175 This 

statement is illustrated and supported by the violence that accompanied the Arab 

Spring.1176 None of the North African or Middle East states expected what seemed 

at first to be peaceful protests to ignite into what is now a civil war in Syria. 
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Secondly, one of the criteria for the legitimate use of humanitarian intervention 

includes the motivation of humanitarianism.1177 This is problematic as it has been 

indicated before that it is impossible for interventions to be based solely on 

humanitarian considerations.1178 Furthermore, it is suggested that the permanent 

members should not veto intervention where their personal interests are not at 

stake.1179 States will not intervene and risk the lives of their soldiers unless they 

are fighting to protect a personal interest.1180 

Thirdly, it is argued that the R2P doctrine is ambiguous for the following 

reasons.1181 Intervention is limited to circumstances that reach a threshold which 

has not been defined or qualified by the ICISS.1182 Furthermore, the World 

Summit Outcome does not provide guidelines on how the UN SC should decide 

whether or not intervention may be authorised.1183 The R2P doctrine was also not 

referred to in the UN SC Resolutions which authorised intervention in Libya.1184 

Due to this ambiguity, a "lack of clarity and inconsistent application in state 

practice",1185 this concept is not classified as a norm but rather as an 

"intersubjective shared standard of behaviour."1186 

Lastly, the responsibility of states to protect and respect human rights and not to 

treat citizens as they may want to is not a new concept.1187 In fact, this 
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responsibility was contained in the Genocide Convention1188 and the Universal 

Declaration of Human Rights1189 as well as the Covenant on Civil and Political 

Rights.1190 Nevertheless, all these documents have been unsuccessful in 

preventing and terminating violations of human rights such as those occurring in 

Syria.1191 One might well ask what it is that makes the R2P different, or why this 

doctrine would be successful in enforcing this responsibility, when it is a mere 

restating of the law.1192 It is true that the R2P doctrine has positively contributed 

to the development of this part of the international law by determining that where 

a state fails to fulfil this obligation, the responsibility shifts to the international 

community.1193 However, as argued elsewhere, it fails to provide regulations, 

provisions and guidelines which compel international intervention in dire and 

shocking circumstances.1194 Furthermore, despite the UN SC being reluctant to 

authorise intervention,1195 the ICISS has not provided for separate bodies to deal 

with such situations.1196 

5.5 Case studies  

5.5.1 Case study: Kosovo 

The reluctance of the UN SC to intervene in Rwanda and Srebrenica in order to 

terminate the human rights violations being perpetrated there has harmed its 

credibility. In Kosovo events the US relied on NATO to assist with unilateral 

intervention after the UN SC decided not to authorise intervention.1197 Before the 

nature of the intervention can be analysed, however, it is important to provide a 

brief overview of the events which necessitated an urgent response. 
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The Federal Republic of Yugoslavia (FRY) has a history of violence based on 

cultural division and ethnic hatred.1198 In the 1980's Albanian students protested 

at a university to draw attention to their dissatisfaction with the "poor 

facilities."1199 The police terminated these protests but the Kosovo Serbians had 

been angered by the demands of the Albanians.1200 In addition, the Serbs argued 

that the Albanians in political control of the province were responsible for 

oppression and violence against the Serbs.1201 As these tensions were having a 

widespread effect on neighbouring regions, Kosovo was declared independent in 

1989.1202 Peace reigned in Kosovo until the Peace Accords, which terminated the 

conflict in Bosnia, were signed in 1995.1203 Many argue that the Albanians were 

dissatisfied about the fact that no recognition was awarded to the peaceful 

situation in Kosovo.1204 As a result, the Kosovo Liberation Army (KLA) started to 

retaliate against the police forces.1205 The clashes between this group and the 

police forces, coupled with attacks launched against Serbs, resulted in suffering 

and further discord.1206 The situation developed into a crisis which was recognised 

by the UN SC in 1998 as a threat to international peace and security.1207 

Despite early "warning that the situation would explode",1208 the international 

community decided to respond to the Kosovo situation only in 1999.1209 As 

described by the Independent International Commission on Kosovo (IICK), "this 

failure to respond adequately at an early stage of the evolution of the conflict 

created difficulty in later stages. At each stage of the conflict, the diplomatic 

options narrowed." 1210 As described by Bellamy, the non-intervention at an earlier 

stage can be attributed to the fact that the Kosovo crisis was depicted as being 
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less important than the conflict in Bosnia.1211 Also, the shocking scale of the 

deaths and displacements was published only in 1998.1212 For that reason in the 

same year peace negotiations with the KLA were concluded. However, the KLA 

ignored the provisions of the agreement and violence continued in the area, 

increasing the numbers of the dead and the displaced.1213 Consequently, in 1999 

the relevant parties were summonsed to attend peace negotiations in France, and 

instructed that if they did not attend or did not reach an agreement, NATO was to 

use force to end the conflict.1214 Nevertheless, an agreement between the parties 

could not be reached as there was a lack of consensus on the legitimacy of the 

procedures as well as of the provisions contained in the proposed agreement.1215 

As a result, shortly after this failed attempt, NATO started launching airstrikes in 

Kosovo.1216 As previously said, NATO was brought into the picture to legitimise US 

intervention, as the UN SC had refused to provide authorisation. The GA was also 

not resorted to, as it was argued that it was "highly unlikely" that two-thirds of 

the GA would vote in favour of military intervention.1217 This campaign can be 

compared to the campaign of the coalition currently conducting airstrikes in Iraq 

and Syria, as several mistakes are being repeated in the Middle East. For 

instance, like President Obama in Syria now, President Clinton declared at the 

commencement of the action that he would not send troops into Kosovo.1218 As 

explained by Hehir, this was a huge mistake, as the "FRY army knew that they did 

not have to prepare for ground intervention."1219 Furthermore, strikes at that 

height made it difficult to distinguish between legitimate military targets and 

urban areas.1220 As a result, the campaign contributed to the deaths and 

displacement of many civilians.1221 Also, shortly after the campaign commenced, 
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the motive evolved from putting an end to ethnic cleansing to defeating the FRY 

army and preventing displacement.1222 Nonetheless, regardless of these negative 

consequences, NATO intervention resulted in the signing of a peace 

agreement1223 which was enforced by the UN SC Resolution 1244.1224 

The divided opinion among the international community on the military 

intervention which occurred in Kosovo, as described by Hehir, "propelled the issue 

of humanitarian intervention to the top of the political agenda."1225 On the one 

hand, Western states were being praised for intervening on behalf of those 

suffering despite the lack of personal interest.1226 This indicated that the operation 

was perceived by some as an intervention for the international protection of 

values and morality.1227 Also, as a positive development in the field of human 

rights.1228 In general, it was described as a "hopeful sign that we are indeed 

entering the third age of the human rights revolution: the era of enforcement."1229 

On the other hand, many argued that the motive of the protection of human 

rights was used to cloak the hidden agenda of expanding political interest and 

influence.1230 In addition, criticism referred to the negative effect that the 

operation had on international relations1231 as well as the legitimate status of the 

UN1232 and international law in general.1233 

With regard to international relations, it was argued that such military action 

would jeopardise relationships with Russia and China, who had vetoed 

intervention.1234 In response, it was argued that for this reason non-authorised 
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humanitarian intervention should be mandatory in certain circumstances.1235 As 

stated by Bellamy, "democratic states cannot be prevented by undemocratic 

states to protect foreign people against human rights abuses."1236 The exercise of 

their veto powers by these two states has also tremendously affected the 

legitimacy of the UN SC. States argue that they won't even bother to approach 

the UN SC for authorisation as the vetoing of any suggestion by Russia and China 

is inevitable. Despite this argument, the majority felt that the operation conducted 

by NATO was illegal and contrary to the provisions of international law.1237 

However, NATO defended its actions by referring to the concept that force may 

be used in "extreme circumstances to avert humanitarian catastrophe."1238 

Although this is not a recognised international legal principle, those supporting the 

Kosovo intervention stated that morality could outweigh traditional law.1239 

Therefore, it is impossible not to agree with the IICK and the ICISS, as referred to 

by Hehir, that the non-authorised humanitarian intervention in Kosovo could be 

seen as "much-needed amendments to international law."1240 The unilateral action 

in Kosovo was an important benchmark for the future of humanitarian 

intervention, as the ICISS was established shortly after the operation had ended 

and a peace agreement was signed.1241 As explained before, the ICISS created 

the World Summit Outcome in which the R2P principle was incorporated. 

According to Bellamy, it was the international recognition arising from the Kosovo 

events that states had a responsibility to protect their citizens against human 

rights violations that led to the integration of this concept.1242 In addition, this 

international recognition "provided a catalyst for new thinking about the use of 
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armed force for humanitarian purposes."1243 In conclusion, it can be argued that 

the international legal status of humanitarian intervention after the Kosovo events 

can be described as follows: it is tolerated in exceptional circumstances,1244 and it 

is illegal but legitimate.1245 

5.5.2 Case study: Syria 

As pointed out in Chapter 2, the situation in Syria has been described as one of 

the worst humanitarian crises since WWII.1246 Since 2012 the Syrian population 

has been the victim of violent attacks launched by both its government and the 

armed organisation ISIS. Together, these attacks have resulted in the deaths of 

thousands and displacement of millions of people. Today Syria is characterised by 

the images of refugees enduring terrible and dangerous adventures in order to 

obtain asylum abroad. As indicated in the same chapter, the international 

community started launching airstrikes against ISIS in late 2014.1247 These 

airstrikes, which started in Iraq,1248 were justified on the grounds of collective 

self-defence, as the Iraqi government had requested the US to assist in averting 

armed attacks by this group.1249 However, the justification for the extension of 

this campaign to neighbouring Syria on the same grounds has been somewhat 

more troublesome.1250 Because the US has not been the victim of an armed attack 

mounted by ISIS and may this claim to be acting in self-defence, and because the 

Syrian government has not approached the US to assist the government, which 

would allow the US to claim to be acting on the basis of collective self-defence, 

these activities could easily be viewed as acts of aggression.1251 For that reason, 
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the possibility of humanitarian intervention under the R2P doctrine as a response 

to the attack by ISIS in Syria will be considered. 

The Syrian crisis has been described as "a model for humanitarian intervention 

under the R2P doctrine."1252 As determined before, the R2P doctrine is based on 

the principle that a state has the primary responsibility to protect its citizens 

against human rights violations.1253 If a state is, however, unwilling or unable to 

do so, the responsibility shifts to the international community.1254 As the Syrian 

government has been responsible for performing attacks against its own 

population, it is clear that the state is unwilling to exercise the R2P.1255 

Furthermore, the inability of the state to deter the attacks by ISIS and to 

eliminate this group in totality indicates that the Syrian government is unable to 

fulfil its primary obligation to protect its citizenry. As a result, it is the international 

community that is responsible for mitigating the humanitarian crisis.1256 The World 

Summit Outcome Document requires the international community in attempting 

to bring a conflict to an end to implement peaceful measures before resorting to 

military action.1257 The international community has already attempted to 

influence the situation through peaceful measures such as sanctions, ceasefire 

agreements, flight embargoes, observer missions, and attempted referrals to the 

ICC,1258 yet none of these actions has been successful in averting the violent 

attacks and widespread human rights violation continue to take place.1259 As all 

the possible peaceful measures seem to have been exhausted,1260 the 

international community is entitled to mobilise an immediate forcible response,1261 

but before such a response can be mounted the Outcome Document explicitly 
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requires authorisation of the intervention by the UN SC.1262 Sadly, several 

proposals for such military intervention has been vetoed by Russia and China1263 

and there is no indication that these states will adopt a different approach in the 

near future.1264 

For that reason it is suggested that the international community should resort to 

unilateral or non-authorised humanitarian intervention as a response to the 

conflict in Syria. As with the Kosovo intervention, the question is whether such an 

intervention would be legal? As indicated by Henriksen and Schack, the US, the 

UK and Denmark have argued that international law is not opposed to such 

military intervention.1265 With specific reference to Syria, White House Counsel 

Ruemmar, for instance, has stated that "although such an operation does not fit a 

traditionally required legal basis under international law without UN backing, it 

would nevertheless be justified and legitimate within international law."1266 The 

US legal adviser supported this statement by specifying that "international law has 

evolved to such an extent that an intervention such as the one contemplated in 

Syria may be legal."1267 He seemed to suggest that intervention in such a case 

without UN authorisation could be seen as a "law-making moment."1268 The UK 

and Denmark referred to the Kosovo case as the "precedent" to justify such 

intervention.1269 However, there is no reference in any of these statements to 

relevant international law in support of these arguments. Henriksen and Schack 

attempt to reconcile these arguments with international law by referring to the 

modern interpretation of the UN Charter, state practice, customary international 

law and the necessity as a ground for precluding wrongfulness.1270 
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The guidelines on the interpretation of treaties contained in the Vienna 

Convention determine that they should be interpreted by taking into account 

developments in law.1271 This being said, the R2P doctrine was developed after 

the UN Charter was established. Some argue that the interpretation of the UN 

Charter with consideration of the principles in the World Summit Outcome 

Document forms a right to unilateral humanitarian intervention.1272 In fact, it is 

argued that the R2P is an "emerging norm that will at some point crystallize into 

legally binding principle."1273 These arguments are somewhat loose as attempts to 

justify the use of unilateral humanitarian intervention,1274 as the World Summit 

Outcome explicitly refers to the required authorisation by the UN SC, in order 

presumably to prevent international controversy.1275 

In addition, for a principle to be regarded as state practice it must be "widespread 

and the parties must by common consent in fact apply the treaty in a manner 

which its provisions do not envisage."1276 The mixed feelings and opinion 

surrounding the Kosovo intervention as well as the strong opposition to 

humanitarian intervention in Syria indicate that states have not yet reached a 

mutual agreement and understanding of the actual status of unilateral 

humanitarian intervention.1277 

However, this does not serve to deny the possibility that this concept could still 

form part of customary international law. As stated in the Nicaragua case, "not all 

customary law has the exact same content as the rules in the UN Charter."1278 

Consequently, such a customary international principle is able to exist under 

international law.1279 Nevertheless, it has been argued elsewhere that the limited 
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number of cases of humanitarian intervention which have occurred after the UN 

was established is insufficient to support the belief that such a customary law has 

been created.1280 The fact that the total prohibition on the use of force, to which 

there are only two recognised exceptions, is recognised as customary 

international law, also negatively affects this argument.1281 

The final ground for reconciliation proposed by these two writers is "necessity as 

a circumstance precluding legal wrongfulness."1282 The Draft Articles on State 

Responsibility determine that:1283 

Necessity may not be invoked by a State as a ground for precluding the 
wrongfulness of an act not in conformity with an international obligation of the 
State unless the act: a) is the only way for the State to safeguard an essential 
interest against a grave and imminent peril and b) does not seriously impair an 
essential interest of the State or States towards which the obligation exists, or of 
the international community as a whole. 

Necessity as a justification for unilateral humanitarian intervention has found 

some support,1284 and the reliance on necessity is described as "the strongest 

argument for the compatibility of unilateral humanitarian intervention with 

international law."1285 The reason for this is that it provides a "legal tool that 

allows for the balancing of territorial sovereignty versus humanitarian 

considerations."1286 Nonetheless, Henriksen and Schack provide a range of factors 

resulting in the rejection of the notion that necessity may justify the 

circumvention of international law.1287 

Regardless of the fact that unilateral humanitarian intervention is not reconcilable 

with international law, the reaction of the international community to the Kosovo 

intervention indicates that it is tolerated in exceptional circumstances. Like 
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Kosovo, the Syrian population is facing tremendous human rights violations and 

there is, therefore, no reason why this action should not be an acceptable 

response to the crisis. At the end of the day, the end could justify the means and 

if the operation is successful in eliminating threats to human rights and 

terminating the conflict in that territory, the international community will have no 

choice but to tolerate the intervention. Furthermore, non-authorised humanitarian 

intervention is a suitable response to the Syrian crisis, as it is compatible with the 

wide variety of criteria identified by the ICISS and the UK. It is also reconcilable 

with the criteria referred to by Ciaran Burke in An equitable framework for 

humanitarian intervention. 

The first criterion determined by the ICISS in the World Summit Outcome 

Document is that the intervention must be for a just cause.1288 As specified by the 

Commission, this cause should be to protect people who are victims of serious 

and irreparable harm.1289 These circumstances include large-scale loss of life, 

which loss is the product of state action or neglect, and also large-scale ethnic 

cleansing.1290 These activities include acts of genocide, crimes against humanity, 

and even civil war.1291 The analysis of this standard indicates that intervention in 

Syria would be for a justifiable cause, as there is large-scale loss of life at the 

hands of both the government and ISIS. Furthermore, ISIS is launching 

indiscriminate attacks against Christians and Yazidis1292 in such a manner as could 

be characterised as ethnic cleansing. The atrocities in Syria have definitely 

reached the threshold of required of characterisation as genocide and crimes 

against humanity.1293 The ICISS describes how a just cause is to be identified, 

and this includes reaching international consensus that a catastrophe is taking 

place, together with reports compiled by the Red Cross reflecting the actual 
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statistics of deaths and displacements.1294 In addition, the ICISS requires that the 

motive for intervention should be to end human suffering.1295 The Commission 

clearly specifies that states may not resort to intervention in order to advance 

certain political objectives such as overthrowing the government.1296 However, an 

intervention may be conducted with the motive of weakening the government's 

potential to harm its own people.1297 In other words, the US motive of eliminating 

Al-Assad and establishing a democratic government might militate against the 

possibility of that the intervention in Syria is acknowledged to be humanitarian in 

intent. The ICISS recognises the fact that the motivation for intervention cannot 

always totally exclude self-interest, for example,1298 but they do specify that self-

interest may not be the primary reason for the intervention, and it must be 

understandable.1299 The Document also determines that all peaceful solutions 

must have been considered before resorting to force as a last resort.1300 With 

regard to Syria, as described above, all peaceful measures have been 

exhausted,1301 including sanctions, flight embargoes, ceasefire agreements, 

negotiations and referrals to the ICC. The international community will, therefore, 

be able to resort to military coercion1302 in response to the Syrian conflict. 

The requirement of that the response should be proportionate means that the 

scale, duration and intensity of the intervention should be the minimum required 

to achieve the humanitarian objective.1303 As a guideline, the Commission has 

determined that the ends have to justify the means and must be in line with the 

magnitude of the original provocation.1304 Of course, certain complex situations 

may require a longer time to resolve than simple cases. For example, the Kosovo 

intervention lasted only a few months before a peace agreement was reached and 
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the conflict ended. However, as different parties with different interests and 

motives are involved in the Syrian intervention, this mission could be expected to 

last much longer than the Kosovo operation. The Commission has also determined 

that for intervention to be legitimate, there must be reasonable prospects of 

success.1305 The purpose of the imposition of this criterion is to ensure that the 

intervention does not aggravate the situation and trigger a larger conflict. 

Unfortunately, as in the Kosovo intervention, the intervention's contribution to the 

damage to people and places is unavoidable. Airstrikes and open confrontations 

with armed organisations such as ISIS which have no consideration for 

humanitarian laws can be expected to cause casualties. However, in such cases it 

is necessary to consider the following: how does the number of casualties caused 

by the intervention compare with the number of people who are saved and 

protected against further human rights abuses and fatalities? By taking all of 

these factors into account, it is difficult not to see how humanitarian intervention 

as a response to the atrocities in Syria cannot be legitimate in terms of the ICISS 

criteria. 

As supporters of the right to unilateral humanitarian intervention, the UK for 

example has established its own distinctive criteria to determine the legitimacy of 

this response in certain circumstances.1306 The first requirement is that there must 

be "convincing evidence, generally accepted by the international community as a 

whole, of extreme humanitarian distress on a large scale, requiring immediate and 

urgent relief."1307 In addition, it must be "objectively clear that there is no 

practicable alternative to the use of force if lives are to be saved."1308 Lastly, "the 

proposed use of force must be necessary and proportionate to the aim of relief of 

humanitarian need and must be strictly limited in time and scope to this aim."1309 

By referring to specific events, the Prime Minister averred that all these 
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requirements were met in the Syrian case.1310 For example, the first criterion was 

met by referring to the statistics of deaths and displacements in Syria.1311 The 

second criterion was fulfilled by referring to the different peaceful attempts made 

to bring the crisis to an end.1312 Lastly, it was argued that humanitarian 

intervention would be necessary to deter further attacks and to prevent a 

humanitarian catastrophe.1313 

Ciaran Burke established six criteria for the legitimate use of humanitarian 

intervention and directly applied those criteria to the situation in Syria.1314 First of 

all, according to Burke, it must be established that the "government has 

committed a series of gross and systematic human rights violations."1315 HRW as 

well as the Red Cross have reported on several violating activities occurring within 

Syria at the hands of state forces. For example, it has been reported that innocent 

civilians were fired at, used as shields, and abused while being detained as 

prisoners, and that chemical weapons were used against them. Furthermore, the 

UN has in several resolutions also condemned the human rights violations and 

recognised the situation as a threat to international peace and security. Secondly, 

Burke states that Syria is a party to numerous human rights documents and is, 

therefore, bound by customary international law.1316 The third criterion demands 

"a determination beyond reasonable doubt that a peaceful means of putting an 

end to the violations at hand will not be achievable in a sufficiently proximate time 

frame to prevent gross human rights abuses from continuing."1317 As indicated 

several times above, peaceful measures have been unsuccessful in terminating 

the violations in Syria.1318 The fourth criterion relates to the fact that there is no 

resolution available through the UN SC, as Russia and China are likely to veto a 
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proposed intervention.1319 The fifth criterion is closely related to the third 

requirement, in that only military intervention must be available.1320 All other 

methods must have been attempted unsuccessfully, so that only force remains as 

an option to end the conflict. Lastly, Burke notes that the intervention must take 

place "in good faith and may not be undertaken in vain."1321 This means that the 

operation should be conducted by militarily advanced states who have the sole 

intention of ending the human suffering.1322 

5.6 Conclusion 

It is clear, then, that non-authorised humanitarian intervention can be used as a 

legitimate response to terminate the conflict and human rights violations in Syria. 

As indicated before, however, the legality and legitimacy of this response are 

constantly being challenged by international authors and academics. The most 

common opposing arguments include the following. First of all, it is argued that 

the UN SC is the main body which can authorise the use of force, and if states act 

contrary to the decisions of the UN SC, that would jeopardise the legitimacy of 

this body.1323 The passive attitude taken by the UN SC in response to the 

atrocities which occurred in Rwanda, Srebrenica and Kosovo have already 

significantly injured the reputation of the UN SC. Furthermore, the fact that Russia 

and China continue to veto such military proposals discourages states from even 

approaching the UN SC for such authorisation. Secondly, it is argued that such 

intervention could be used to disguise the furtherance of personal and political 

interests.1324 As indicated before, the reality of the matter is that personal 

interests and humanitarian motives can almost never be too far removed from 

one another.1325 In fact, such self-interest could be necessary for the successful 

conduct of such an operation. For instance, if states intervene to protect an 
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interest, they will invest more time and money in such a conflict, and they will not 

easily withdraw when confronted with casualties.1326 The third argument is that 

this response is a direct attack on the territorial integrity and thus the sovereignty 

of a state. However, the predominant view is that human rights are of 

international concern, and that a state cannot violate such rights to the exclusion 

of the international community.1327 Thus, a state must earn its sovereignty by 

respecting and protecting human rights. Lastly, the most common opposing 

argument is that this response does not have a legal basis in international law.1328 

It is true that this response is not one of the exceptions to the use of force 

provided for by the UN Charter.1329 Also, the lack of consensus in the debate 

indicates that the response is definitely not recognised as common state 

practice.1330 Nor has it been resorted to in so many cases that it can be classified 

as customary international law.1331 Regardless of the fact that it is not expressly 

referred to in the sources of international law, the international community was 

tolerant of the non-authorised intervention that occurred in Kosovo.1332 In fact, 

after this intervention a general consensus emerged that although this it was 

illegal it was legitimate.1333 If such a military intervention could result in a peace 

agreement in Syria, there is no reason as to why the reaction of the international 

community should not be the same as with the Kosovo intervention. 

After carefully dissecting the Syrian conflict, it is clear that it is a complex matter 

with many different parties and interests involved. As revealed by the fact that 

there is no existing legal response to the conflict, it is clear that this is a modern 

situation which falls outside the limited parameters of the existing international 

law framework. However, this does not mean that the international community 
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can simply ignore the suffering and abuse occurring in Syria. Where concepts and 

mechanisms such as non-authorised humanitarian intervention cannot be 

reconciled with existing international law, the law should be adapted accordingly. 

Consequently, it is impossible not to concur with a statement made by Hurrell: 

"There are many aspects of international law that require reform, but 

humanitarian intervention is presented as uniquely important by virtue of the 

degree to which international society is affected morally and practically by 

humanitarian catastrophe."1334 
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Chapter 6 

Conclusion 

ISIS is a non-state actor that uses modern asymmetrical tactics such as 

crucifixions, suicide and car bombings, rape and beheadings to target people who 

are not Sunni-Muslims. This group was created with the purpose of establishing a 

caliphate under the guidance and leadership of Al-Baghdadi. ISIS did not appear 

overnight, as it finds its roots in the terrorist organisation Al-Qaeda, which was 

responsible for the 9/11 attacks. ISIS originated in Iraq and due to the instability 

which was caused in Syria as a result of the Arab Spring the group was able to 

extend its field of operations to this neighbouring state. Its ability to openly 

confront state armed forces and the skills and training of its members have 

assisted it in gaining territory in both Iraq and Syria, placing millions of people 

under its control. The rapid expansion of this group and its international support 

is a confirmation of the fact that this group is no longer just a threat to the Middle 

East but rather to the international community as a whole. For example, several 

people have left their countries to join the ISIS mission in Iraq and Syria, silent 

sympathisers are launching attacks on domestic ground, and terrorist 

organizations such as Al-Shabaab and Boko Haram have pledged allegiance to the 

group. As a result, a US-led coalition campaign was formed in 2014 with the 

purpose of launching airstrikes in Iraq and Syria. 

The fact that ISIS has revealed the ability to constantly adapt to its surroundings 

makes it difficult to classify it in terms of categories existing under international 

law such as rebel groups, liberation movements and insurgencies. ISIS started in 

Iraq as a rebel group under the name JAN, but it soon started targeting fellow 

rebel groups who were fighting for democracy, as ISIS had its own objective of 

creating a state adhering to Sharia law. ISIS is not a liberation movement as it is 

not internationally recognised as fighting for freedom. Furthermore, it is not an 

insurgency movement as the group already portrays the symbolic elements of a 

"state building actor." As a result, domestic responses such as counterinsurgency 

methods would not be effective in eradicating this group. 
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The several authors prefer to classify ISIS as a terrorist organization (as does the 

US, for idiosyncratic reasons described above) but a comparison with the 

internationally recognised terrorist organisation Boko Haram reveals that such a 

classification is not appropriate. The chief characteristic of terrorism is the use of 

violence against civilians with the purpose of provoking fear and conveying a 

specific message. Also, unlike ISIS but as in the acts perpetrated by Boko Haram, 

terrorists do not have a need to gain territory, and instead focus their attention on 

sporadic acts with the purpose of forcing a selected audience to obey its 

commands. In addition, as illustrated by the discussion of the international 

counterterrorism framework, the existing counterterrorism conventions and 

policies would not be effective in eradicating ISIS. As said before, the measures 

provided for by these conventions would not have a crippling effect on the 

activities of this particular group as their structure and organisation is much more 

integrated and complex than those of any other group in history. On the other 

hand, these counterterrorism measures have severely limited the effectiveness of 

well-known terrorist organisations such as Al-Qaeda and Boko Haram. 

Other international responses which could be activated in response to the 

depredations of this group include the attribution of individual criminal 

responsibility, individual or collective self-defence, and UN authorisation. All of 

these responses are regulated by IHL, but for IHL to be applicable the situation 

must amount to an armed conflict. The IHL distinguishes between international 

and non-international armed conflicts, but the conflicts in Iraq and Syria have 

revealed that this stringent distinction is outdated and that it needs to be eroded. 

The analysis of the characteristics of each category of conflict in context shows 

that a conflict can contain elements of both kinds. The conflicts in Iraq and Syria 

are complex, and they amount to internationalised armed conflicts to which 

humanitarian law should apply. Consequently, ISIS could be held criminally 

responsible for human rights violations in terms of the Rome Statute. However, 

the fact that Iraq and Syria are not parties to the Statute makes it difficult to 

ensure their prosecution for the crimes committed in their territory. The UN SC 

can also refer a particular situation to the ICC if it presents a threat to 
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international peace and security. There was an attempt to refer the situation in 

Syria to the ICC in 2014, but the proposal was vetoed by the permanent SA 

members Russia and China as a result of their friendly relations with Al-Assad. 

The international community could, therefore, consider the use of force in order 

to respond to the attacks by ISIS. Although the UN Charter prohibits the use of 

force, it provides for certain exceptions. With regards to individual self-defence, 

Iraq can legitimately exercise this form of self-defence against ISIS as the state 

has been the victim of continuous armed attacks. The US-led coalition is also 

legitimately assisting Iraq with its fight against ISIS on the basis of collective self-

defence, as Iraq formally requested assistance from the US. The extension of the 

US-led coalition campaign to the territory of Syria on the basis of pre-emptive or 

anticipatory self-defence, however, has resulted in criticism, on the grounds that 

self-defence cannot be used as a justification of action against non-state actors, 

and that Al-Assad has not provided his consent to the intervention. Nonetheless, 

states have become more tolerant towards the use of pre-emptive or anticipatory 

self-defence against non-state actors since 9/11, as it is clear that non-state 

actors can present an immense challenge to international peace and security. 

Also, the inability or unwillingness of a particular state to prevent a group from 

launching attacks from its territory can be seen as implied consent for the use of 

force. However, Al-Assad has warned the US not to launch attacks in Syria, and 

the US airstrikes launched in this territory can, therefore, easily be regarded as 

acts of aggression. 

For that reason, humanitarian intervention can be used as a legitimate and valid 

response to the attacks by ISIS. However, as explained in Chapter 5, there are 

several controversies surrounding this response. The international community 

does not support the use of force for humanitarian purposes, as it violates 

sovereignty, it occurs without consent of the particular state under attack, it is not 

contained in any of the international legal instruments, and it can easily be used 

as a method to further the political objectives of the intervening state. 

Nevertheless, the international community became more tolerant towards this 

response after it resulted in the conclusion of a peace agreement in 1999 which 
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brought an end to the atrocities which occurred in Kosovo. As a result, the ICISS 

was created with the purpose of establishing guidelines for the legitimate use of 

humanitarian intervention in response to armed conflict. The ICISS established 

the R2P doctrine, which entails that each state has the primary responsibility to 

prevent non-state actors from launching armed attacks on others from its 

territory. Also, where a particular state is unable or unwilling to do perform this 

function, the responsibility devolves on the international community. The ICISS's 

World Summit Outcome of 2005 also contains a list of requirements that need to 

be met before humanitarian intervention may be used in response to armed 

conflict. 

Unfortunately, the ICISS included the prerequisite for intervention of authorisation 

by the UN SC. Although the UN SC is responsible for maintaining international 

peace and security, its reluctance to authorise the use of force where serious 

human rights violations have occurred has affected its credibility. For example, 

the UN SC failed to authorise the use of force in response the humanitarian crises 

which occurred in Rwanda, Srebrenica and Kosovo. The main reason for the 

failure of the UN SC to intervene in these situations is the fact that Russia and 

China vetoed these proposals. As stated by Hehir, "this threat often meant that 

issues have not even been brought before the Council because a veto was 

inevitable."1335 This is exactly why the international community has not 

approached the UN SC to authorise the use of force in Syria. As stated before, 

Russia and China have already vetoed a proposal to refer the Syrian crisis to the 

ICC due to their friendly relations with Al-Assad. Consequently, the answer to the 

research question "under which circumstances can humanitarian intervention be 

used in response to the attacks by ISIS?" is that authorisation by the UN SC is 

"highly unlikely"1336 under any circumstances. 

For that reason, it is suggested that non-authorised humanitarian intervention 

should be used in response to the attacks by ISIS. It is a fact that the legality of 
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non-authorised humanitarian intervention is even more frequently challenged and 

criticised than authorised humanitarian intervention. Nevertheless, the use of 

unilateral humanitarian intervention in response to the events in Kosovo resulted 

in its characterisation as being "a hopeful sign that we are indeed entering the 

third age of the human rights revolution: the era of enforcement."1337 As 

determined in Chapter 5, the situation in Syria complies with all the requirements 

identified by the ICISS and the UK, as described by the author Ciaran Burke. In 

addition, the casualties and displacements are greater than those that motivated 

the Kosovo intervention. Consequently, it is impossible not to agree with Aljazy 

and Aljaghoub, who state that Syria is a "perfect model for humanitarian 

intervention."1338 Should the use of force for humanitarian purposes result in the 

termination of the Syrian crisis, the international community will have no other 

choice but to be tolerant towards this response, regardless of the fact that the 

majority is of the opinion that it is illegal. It is, therefore, appropriate to conclude 

with the following words of Ciaran Burke:1339 

If a State or coalition of States raises its banner and deploys troops for the 
humanitarian cause, perhaps rather than either condemn such action as illegal, 
or resort to morality and political theory – in lieu of legality – to justify it, the 
international community will look to equity, that is, to the law, for a solution. If 
States indeed decide to do so, they may well discover that what seems to be the 
right thing to do may well also be the legal thing. 
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