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1 INTRODUCTION
Among other grounds, the Constitution of the Republic of South Africa, 1996 (Constitution)
prohibits unfair discrimination in s 9(3) against any citizen based on sex, gender and sexual
orientation.> Although the Constitution confers on every citizen the fundamental right to
equality and non-sexism as core principles,? it also places a duty on the government in terms
of s 9(4) to promulgate national legislation in order to thwart unfair discrimination. This duty
led to the promulgation of the Employment Equity Act 55 of 1998 (EEA) and the subsequent
Employment Equity Amendment Act 47 of 2013 (EEAA), which reflect the right to equality
as provided for in s 9 of the Constitution, but render it relevant to the employment realm.®

This is highlighted when s 6(3) of the EEA is considered. According to this section,
harassment on any of the grounds listed in s 6(1) is also classified as unfair discrimination.* It
therefore follows that sexual harassment, which logically arises because of a person’s gender
or sex, is a form of unfair discrimination.® Preventing and properly adjudicating sexual
harassment in the workplace is not only imperative because committing such acts is immoral
and reprehensible, but also in large part because sexual harassment violates an individual’s
constitutional rights to equality, human dignity and privacy. Sexual harassment has a negative
impact on the working environment and may damage the various collegial and trust
relationships within that workplace. Therefore a duty rests on employers and presiding
officers alike to ensure that these rights are realised when dealing with sexual harassment
cases.

In order to discharge this duty, presiding officers should properly apply their minds and
consider all the relevant principles and guidelines concerning sexual harassment and how it

should be identified. Such principles and guidelines have in particular been laid down by the
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Code of Good Practice on the Handling of Sexual Harassment Cases of 1998 (1998 code) and
the subsequent Code of Good Practice on the Handling of Sexual Harassment Cases in the
Workplace of 2005 (2005 code). Upon closer scrutiny of sexual harassment cases, a
disturbing pattern has unfolded, especially among the arbitrations conducted by the
Commission for Conciliation, Mediation and Arbitration (CCMA). Many commissioners
have failed in the past to take cognisance of the code when determining whether sexual
harassment has presented itself in a given situation.® Various judges of the Labour Court and
Labour Appeal Court have also been guilty of this lapse.” Furthermore, it was found that in at
least one case the presiding officer did apply the relevant code, but interpreted it incorrectly,
resulting in an unreasonable conclusion.®

This article will firstly focus on a deconstruction of the codes to serve as a reminder of
the elements that are of paramount importance when adjudicating cases of sexual harassment.
Secondly, a range of court cases regarding sexual harassment in the context of the codes will
be analysed, especially concerning the failure to apply the codes correctly, or even at all, and
the inevitable consequences that may arise because of it. Some problematic aspects with
regard to the various codes will also be identified. The ultimate goal of this article is to
indicate why it would be irresponsible to lose sight of the codes. Although the main aim of
this article is to describe the issues that arise when not applying the relevant codes to sexual
harassment cases in South Africa specifically and is not intended to be a comparative study,
this article will also reference various Canadian legislation and case law regarding sexual

harassment to draw statutory comparisons.

2 UNDERSTANDING THE CODES OF GOOD PRACTICE ON THE HANDLING OF
SEXUAL HARASSMENT CASES

Harassment, as identified in the EEA as unfair discrimination in s 6(3), was
unfortunately the only reference to harassment in this Act and did not provide any clarity on
sexual harassment specifically. No statutory definitions or procedures for the handling of
such cases were provided, creating the possibility of a victim being left defenceless should a

particular case of sexual harassment be misinterpreted or ill-managed.
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Descriptions of sexual harassment had however been formulated by academics even
before the EEA was promulgated. Decades ago Mowatt articulated a definition for sexual
harassment in the workplace, which definition was drawn from a number of American

sources. In his article Mowatt says as follows:®

‘Sexual harassment occurs when a woman's sex role overshadows her work role in the eyes of the
male, whether it be a supervisor, co-worker, client or customer; in other words, her gender receives
more attention than her work. It may take the form of innuendo, inappropriate gestures or physical
touching. In its narrowest form sexual harassment occurs when a woman is expected to engage in
sexual activity in order to obtain or keep her employment, or obtain promotion or other favourable
working conditions. Inherent in this form is the element of coercion, or the abuse of power by the
male. The wider view is that any unwanted sexual behaviour or comment which has a negative effect
on the recipient constitutes sexual harassment.’

Since this was the first comprehensive definition of sexual harassment in South Africa
within the employment context, the then Industrial Court referred to and applied the
definition in J v M,% but the need for a codified, authoritative definition with clear guidelines
still lingered. To fill the void the National Economic Development and Labour Council
(NEDLAC) issued the 1998 code, in terms of s 203 of the Labour Relations Act 66 of 1995
(LRA). In 2005 a further code was drawn up in terms of s 54 of the EEA. Both sections
accord the Minister of Labour the power to institute any code of good practice in order to
give effect to the rights granted in terms of those Acts. It should be emphasised that any
codes issued by NEDLAC are not considered equivalent to legislation, but only aim to guide,
among others, employers, supervisors and employees in a particular matter and should not be
viewed as law.!

The 2005 code specifically is a useful and very valuable instrument as it firstly identifies
sexual harassment in particular as unfair discrimination, as opposed to the EEA which only
refers to harassment in broader terms.!? By attempting to prevent sexual harassment, it
similarly attempts to uphold the right not to be discriminated against on grounds of gender,
sex and sexual orientation. Furthermore, it provides an all-inclusive definition for sexual
harassment, describes the nature and different guises of sexual harassment, and most
importantly, how the presence of sexual harassment should be tested. The application of the

code to a situation of alleged sexual harassment is of the utmost importance, since it has to be
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ascertained with reasonable certainty whether sexual harassment did in fact occur. The
protection of the rights of the alleged victim, but by the same token also the protection of the
alleged perpetrator against false accusations, will depend on this verdict.

The duty resting on the South African government to ensure equal treatment in the
workplace and consequently prevent unfair discrimination arises from South Africa’s
membership of the International Labour Organisation (ILO). The ILO issued its Declaration
on the Fundamental Principles and Rights at Work in 1998, placing a duty on member
countries to respect the four core rights of the ILO and the conventions that give effect to
them, and to uphold the relevant standards in their laws. The right not to be discriminated
against is one of these four core rights. By specifically prohibiting unfair discrimination in
the EEA, the Department of Labour clearly attempted to comply with this obligation.

The ILO Convention which has been issued to give effect to the core right to equality is
the Discrimination (Employment and Occupation) Convention 111 of 1958. This convention
only prohibits unfair discrimination in general terms on a range of specified grounds (sex,
gender and sexual orientation inclusive), but makes no reference to harassment or sexual
harassment in particular. In contrast the EEA at least recognises harassment as a form of
unfair discrimination.®®> However, to circumvent any uncertainty on the matter, the ILO’s
Committee of Experts on the Application of Conventions and Recommendations impressed
upon all member states in a 1996 special survey on the application of Convention 111,** and
again in 2003 in its general observation concerning Convention 111 that although sexual
harassment is not expressly mentioned in the convention, it should be considered to constitute
a form of sex discrimination.™ It can therefore be deduced that, as the convention proscribes
unfair discrimination in the workplace and advocates steps the member states ought to take to
eradicate such discrimination, a prohibition on sexual harassment should be read into the
convention.

In order to indicate the preferred scope of its member states’ legal instruments and which

guises of sexual harassment ought to be covered, the Committee of Experts provided a
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comprehensive definition for sexual harassment in its special survey. According to the

committee sexual harassment entails:®

‘Any insult or inappropriate remark, joke, insinuation and comment on a person’s dress, physique,
age, family situation, etc; a condescending or paternalistic attitude with sexual implications
undermining dignity; any unwelcome invitation or request, implicit or explicit, whether or not
accompanied by threats; any lascivious look or gesture associated with sexuality; and any unnecessary
physical contact such as touching, caresses, pinching or assault.’

It is evident from this definition that the committee endevoured to include as many types
of sexual harassment as possible to prevent too narrow an approach to the issue and by doing
so to maximise the protection victims might enjoy. Any conduct with a sexual connotation
can qualify as sexual harassment, whether in the form of a verbal approach or physical
advances. Mere eye contact and gestures could similarly be considered as sexual harassment
if they incorporated the necessary required sexual connotation, particulary if such conduct
was considered unwelcome by the receiving party.

As South Africa ratified the convention mentioned above in 1997, it then had a duty to
implement appropriate instruments to prevent and address sexual harassment in the
workplace as required by the ILO.

As previously stated NEDLAC issued the 1998 code in terms of the LRA, prohibiting
sexual harassment as a form of sex discrimination and providing clarity on what conduct
constitutes sexual harassment and how the employer should address such cases when dealing
with matters relevant to the LRA.® However, to do away with sexual harassment in the
workplace in the context of equality as envisaged by the ILO, NEDLAC drew up the
subsequent 2005 code in terms of the EEA and thus its terms place it centrally within
prevention of discrimination legislation. Throughout this article both these codes will be
referenced concurrently in order to illustrate the progress made to prevent sexual harassment
in the South African workplace.'® However, as will be seen below, that while there are quite a
few similarities between the codes, material differences also exist regarding the definitions of

sexual harassment and the factors to be considered when determining the existence of sexual
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harassment in a given situation. It is my submission that having two separate codes, both in
force to regulate the same issue but containing different requirements before it will be
confirmed that sexual harassment is present might very likely cause confusion in an already
difficult situation. Furthermore, the discussion below will indicate that the coverage and
protection provided by the 2005 code is wider than that of the 1998 code. Perhaps it would be
wise to withdraw the much narrower 1998 code altogether and make the 2005 code

applicable to all situations of sexual harassment.

2.1 Code of Good Practice on the Handling of Sexual Harassment Cases of 1998

The 1998 code contains a definition of what sexual harassment entails, as well as an
exposition of the elements which should be taken into account when the presence of sexual
harassment has to be ascertained. It is not unimaginable that NEDLAC kept the ILO’s
approach to sexual harassment in mind when drafting it, thereby covering most variations of
sexual harassment and maximising protection.

In light of the fact that sexual harassment is prohibited mainly because of the detrimental
consequences it holds for the victim (infringing the right to human dignity, privacy and
bodily integrity), a key element which may be identified in the definition of the ILO’s
Committee of Experts stated above is that the conduct should be ‘unwelcome’. Thus, the
attention paid to the victim should not be accepted by him or her. The complainant alleging
that he or she is being sexually harassed can consequently not make this assertion if he or she
enjoyed the attention, encouraged it or even participated in the event.?’ Such conduct of the
recipient stands in direct contrast to the true nature of sexual harassment. The words of Cloete

C in Sadulla v Jules Katz?! reflect this fact:

‘In a case of sexual harassment proper, one would not expect the victim to initiate certain new trends
in the conversation, or to introduce fresh material and notions, especially about her/his own sexual life
or private bodily parts. There can of course be circumstances that justify a victim in doing this, but
they would have to be exceptional, as the primary object of the victim should be discouragement and
protestation.’

The ‘unwelcome’ element appears clearly in the definition of sexual harassment in the
1998 code. Here sexual harassment is considered to be ‘unwanted conduct of a sexual

nature’. To further highlight the deplorable nature of sexual harassment the following

20 A Ramsaroop & S Brijball Parumasur ‘The Prevalence and Nature of Sexual Harassment in the Workplace: A
Model for Early Identification and Effective Management Thereof” (2007) SA Journal of Industrial Psychology
25.
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sentence was added: ‘The unwanted nature of sexual harassment distinguishes it from
behaviour that is welcome and mutual.’?> Thus, an effective distinction is drawn between
cases where sexual harassment arises as a form of sex discrimination, as prohibited by the
ILO, and cases where welcome sexual attention or advances are found between consenting
adults.

This aspect regarding the distinction between sexual attention and sexual harassment has
been underlined even further by expanding the definition to include a description of the
situation where sexual attention progresses into sexual harassment. Item 3(2) of the 1998
code stipulates that sexual attention (which on the face of it is regarded as acceptable) will
amount to sexual harassment (the unacceptable form of attention) when the attention has been
received on a continuous or repetitious basis (although the code recognises that a single
incident of sexual attention may be classified as sexual harassment if it is serious enough),
and/or if the recipient of the attention has made it clear that the sexual advances are not
welcome and/or the party making the advances was aware or should have reasonably been
aware that his conduct is unacceptable.

One case where it was found that the applicant was not guilty of sexual harassment
because it was merely sexual attention between one adult and another was in Simmers v
Campbell Scientific Africa (CSA).?® While on a business trip the applicant invited a female
consultant to CSA to come to his room later that evening if she wanted to engage in sexual
relations. This was done after working hours at the end of a social dinner with another
colleague. She firmly declined the invitation after which the applicant did not persist. No
other incidents occurred. When CSA became aware of this incident they subjected the
applicant to a disciplinary hearing and found him guilty of sexual harassment. However, after
proper consideration Steenkamp J reached a different conclusion:

‘Simmer’s comment was sexual attention, crude and inappropriate as it may have been. It was a single
incident. It was not serious. It could only have become sexual harassment if he had persisted in it or if
it was a serious single transgression. Add to this the fact that there was no workplace power
differential, the parties were not co-employees, and the incident took place after work. The advance
was an inappropriate sexual one, but it did not cross the line to constitute sexual harassment.’

It therefore becomes clear from the example above that all the elements should be

considered and not viewed in isolation. Nevertheless, by using the words ‘and/or’, it becomes
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clear it was never the intention of NEDLAC to require all the factors to be present before a
particular incident of sexual attention could be classified as sexual harassment.?® In other
words, by inserting ‘and/or’, it seems NEDLAC recognised that the factors may indeed be
viewed in isolation. This is an important fact to take note of when an occurrence is tested for
sexual harassment — the presence of a single factor from those provided could be sufficient
to establish sexual harassment. Confusion may however arise as a result. It has been
established that sexual harassment amounts to unwelcome sexual attention (as clearly stated
in the definition provided by the code). However, if the first factor in item 3(2) is viewed and
applied in isolation, it may result in a conclusion that there was sexual harassment purely on
the basis of the continuous sexual attention, without considering the possibility that the
attention may have been welcome. A requirement that at least two of the factors should be
present would have avoided any potential uncertainty regarding the conduct’s unwelcome
nature, since the combination of the first factor and any of the other two factors (which both
included a reference to the unwelcome nature of the attention, by respectively using the
words ‘offensive’ and ‘unacceptable’) would have been sufficient indication that the sexual
attention was not well received and was therefore unacceptable.

Item 4 of the 1998 code provides a description of the guises of sexual harassment, which
reflects the definition of sexual harassment set out by the ILO to some extent. Firstly, it
mentions verbal harassment. According to the code this would entail, among other things,
unwelcome innuendos, suggestions and hints, the telling of jokes with a sexual undertone,
inappropriate comments about a person’s body and even unwelcome whistling at a person. In
addition, the 1998 code also refers to non-verbal harassment, describing it as the making of
unwelcome gestures, indecent exposure and the display of sexually explicit pictures and
objects. A more serious form of sexual harassment is also recognised, being physical conduct
of a sexual nature. Under this category physical conduct could range from anything between
unwelcome physical contact and touching to assault and even rape.?®

It does not seem accurate to consider rape (or sexual assault for that matter) as an
example of sexual harassment. Rape is a different, and more serious, situation entirely and
comes down to a criminal offence. Moreover, the act of rape is measured against different
requirements and criteria and will be adjudicated by the Criminal Court. Fault and prejudice

is furthermore required to establish that rape took place, while this is not required in the case

% Gaga v Anglo Platinum Ltd (2012) 33 ILJ 329 (LAC) 343C-D.
2 A Basson ‘Sexual Harassment in the Workplace: An Overview of Developments’ (2007) Stell LR 427.

8



of sexual harassment. By comparing rape to sexual harassment consequently does not make
sense and it has no place in the code.?’

Finally, the 1998 code remarks that quid pro quo harassment as well as sexual
favouritism can occur. Quid pro quo harassment refers to instances where someone in the
workplace attempts to influence the process of employment, promotion, dismissal or benefits
of an employee or job applicant in exchange for sexual favours.?® Sexual favouritism on the
other hand refers to situations where an authority figure in the workplace rewards those who
accept and even reciprocate his sexual advances, while others are victimised for declining
such attention.?®

These aspects from item 3 were the only factors that the 1998 code prescribed for
consideration when sexual harassment was to be ascertained. Item 4 of the code provided a
list of examples of sexual harassment, but made it clear this should not be viewed as an
exhaustive list. The remainder of the 1998 code, from item 5 to item 10, focusses on the
employer’s administrative obligation to prevent sexual harassment in the workplace, as well
as its duty to create policies and follow internal procedures when a complaint of sexual
harassment is filed. As the particulars in these items fall outside the ambit of this study, they

will not be dealt with.

2.2 Code of Good Practice on the Handling of Sexual Harassment Cases in the Workplace

of 2005

In comparison with the 1998 code of the LRA, the 2005 code drawn up in terms of the
EEA to eradicate sexual harassment as a form of unfair discrimination is a much more
comprehensive document. As with the 1998 code, it provides a definition of sexual
harassment and a list of factors to consider, but the definition is firstly formulated in clearer
terms and provides proper guidelines on the meaning of each of the respective factors. Due to
its wider approach to sexual harassment, as will be seen below, the 2005 code may be able to
provide better guidance in sexual harassment cases across the board, regardless of the
relevant circumstances (whether it is a matter of sexual harassment as a form of misconduct

for dismissal purposes or a matter of unfair discrimination in terms of the EEA).

27 C R Snyman Strafreg 6 ed (LexisNexis 2012) 367.
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for the Management of Sexual Harassment in South African Companies’ (2003) 12 Management Dynamics 37;
Basson n 26 above 428; Grobler v Naspers (2004) 25 1LJ 439 (C) 447, 449.

2 jtem 4(2) of the 1998 code.



Upon drafting the 2005 code, NEDLAC made material amendments to items 3 and 4 of
the 1998 code. Item 3 in the 2005 code states: ‘Sexual harassment in the working
environment is a form of unfair discrimination and is prohibited on the grounds of sex and/or
gender and/or sexual orientation.” By including this statement (which does not feature
anywhere in the 1998 code) item 3 of the 2005 code confirms the intention of the ILO and the
EEA that sexual harassment should be classified and prohibited as a form of unfair sex
discrimination. The intention of the 2005 code to approach sexual harassment as an equality
issue can consequently not be ignored. This is a safe presumption when examining the 2005

code, especially its item 4 which reads as follows:*

‘Sexual harassment is unwelcome conduct of a sexual nature that violates the rights of an employee
and constitutes a barrier to equity in the workplace, taking into account all of the following factors:
4.1 whether the harassment is on the prohibited grounds of sex and/or gender and/or sexual
orientation;

4.2 whether the sexual conduct was unwelcome;

4.3 the nature and extent of the sexual conduct; and

4.4 the impact of the sexual conduct on the employee.’

(Emphasis added.)

The aspects highlighted in item 4 are meant by the 2005 code to be the key elements to
consider when testing a case of alleged sexual harassment. The distinction between sexual
attention (being welcome and mutual) and unwelcome sexual harassment as it appears in the
1998 code was omitted from the latest code. The reason for such omission is uncertain, but
one may argue NEDLAC was probably of the opinion that a comprehensive description of
and emphasis on the unwelcome advances, coupled with the provision of a wide range of
factors and examples in the 2005 code, was sufficient to illustrate the unwelcome nature
thereof. It should be adequate to use the word ‘unwelcome’ in order to comprehend that the
attention was not accepted and mutual. If it is subsequently clear from the descriptions
provided by the 2005 code which types of sexual advances are prohibited, it would be
redundant to distinguish welcome conduct from it in so many words.

In order to ensure the diverse applicability of the 2005 code, the element of continuous
or repeated sexual advances as a predominant factor for the existence of sexual harassment
required by the 1998 code in item 3 does not feature in item 4 of the 2005 code. As can be
seen from the quotation above, item 4 of the 2005 code now simply requires in broader terms

the thorough consideration of the nature and extent of the conduct, as well as the impact the

30 jtem 4 of the 2005 code.
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advances have on the victim. This therefore supposes that the continuous nature of the
unwelcome conduct per se is no longer a core issue, but rather the conduct itself and the
negative effect it may have on the recipient of the sexually charged attention. It is thus clear
that different approaches are to be followed in terms of the 1998 code and 2005 code
respectively, as the factors to be considered under each differs to some extent.

In an attempt to avoid ambiguity around item 4 and to contextualise the key elements in
that particular item, NEDLAC wrote a supplementary item 5 which thoroughly explains each
of the said elements and highlights the factors which ought to be taken into account when
ascertaining the presence of sexual harassment. It is accordingly imperative for the accurate
application of item 4 to read it with item 5. By not properly considering these aspects and
measuring a complaint of sexual harassment against the criteria provided, one could reach an
incongruous conclusion.!

Apart from the statement made in item 5.1 that sexual harassment is unfair
discrimination on the grounds of sex, gender and sexual orientation, it continues by
specifically referring in item 5.2 to the various methods a recipient of such conduct could
utilise to communicate to the perpetrator that his or her advances are not welcome, whether it
is done verbally or implicitly. Since the 1998 code does not indicate what reaction is required
from the recipient in order to make her or his displeasure about the advances known to the
perpetrator, but merely requires that the recipient should have made it clear to the other party
that she or he considers the conduct offensive,* this could lead to incorrect assumptions. The
provision in item 3 is so ambiguously formulated — ‘the recipient has made it clear that the
behaviour is considered offensive’ (emphasis added) that it could be read that the recipient
should have clearly said to the perpetrator that she or he was not receptive to the advance
and/or was offended by it. This begged the question whether a person could claim to have
been sexually harassed where the advances were unwelcome, if she or he did not fully
communicate her or his displeasure or discomfort to the perpetrator, or if the conduct was
indeed unwelcome but did not necessarily offend her or him. This would or could have had
the result of the complainant having a difficult time proving that the sexual attention was in

fact unwelcome.®

3L This has been the case in numerous judgments. This aspect will be covered below.

32 jtem 3(2)(b) of the 1998 code.

3 In Gaga (CCMA) n 6 above the commissioner found that the complainant could not claim that the advances
of the applicant were unwelcome, because from her reaction she was clearly not offended; she did not lodge a
complaint; she could not prove on a balance of probabilities that she informed the applicant that his conduct
made her uncomfortable; and she even argued that it seemed like she rather enjoyed the advances of the
applicant. From the facts of the case and multiple testimonies, it is however clear that the commissioner did not
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A fact one should not lose sight of is that victims of sexual harassment may react
differently to the incidents.®* One could perhaps have chosen to remain quiet and ignore the
attentions or words of the perpetrator for whatever reason. Another person may perhaps have
decided to take the more active route, whether by confronting the perpetrator head-on and
demanding that he or she discontinue the inappropriate actions or by requesting the assistance
of a third party. Advances which may offend one person will not necessarily offend another,
especially if the personalities of the respective victims are considered, but the advances
remain unwelcome. Not only could the personalities of the individual victims dictate which
approach they would follow, but in most cases the relationship between the harasser and the
harassee may be the dominant influence. In Taljaard v Securicor® the complainant, who was
harassed by her manager, decided to follow the passive approach and confessed to a
colleague during the course of the harassment that ‘at that point she felt helpless and that she
could not stand up to him because of his position’. In this arbitration the commissioner

stated:3®

‘Inferiors who are subjected to sexual harassment by their superiors in the employment hierarchy are
placed in an invidious position. In this case Mr. Taljaard was her benefactor, the person to whom she
owed her employment. Furthermore in a fractured society such as ours, it is pertinent to note that Mr.
Taljaard is a middle-aged white male, well-to-do, educated, a senior manager and seemingly
powerful. Ms. Paulse, on the other hand, is a young coloured woman, of limited means, low
education, a menial worker on the lowest rung of the social ladder. It is difficult enough for her to deal
with his advances, given this huge imbalance of power . . . [w]hen she has to do so in an atmosphere
where her slightest hint of discontent may perceivably result in her employment prospects being under
threat, the position is unenviable. It is within this context that her failure to explicitly inform him that
his conduct is unwanted is made all the more understandable.’

The commissioner argued in a similar vein in Gerber v Algorax,®” adding, ‘Fear of the
consequences of complaining to higher authority whether the complaint is made by the victim
or a friend, often compels the victim to suffer in silence’. Thus, the conduct of the perpetrator
can still amount to sexual harassment, for the advances will under both abovementioned
circumstances be unwelcome, regardless of the chosen approach of the victim. Thus it would
be inaccurate to find sexual harassment to be absent simply because the victim did not

unequivocally communicate to the perpetrator that his or her conduct was uncalled for,

apply his mind and consider the method she chose to use to put distance between herself and the applicant,
which was to dismiss the advances and sexual requests flippently.

34 Gerber n 9 above 3005.

% Taljaard n 9 above 1171.

3 lbid 1179. See also Gregory n 6 above 2162 regarding the power imbalances between the abuser and the
abused and the direct impact this may have on the sanction of the abuser.

37 Gerber n 9 above 3005. See in this regard also Basson n 23 above 430.
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unwelcome, offensive or did not officially report the incident(s). It furthermore stands to
reason that a presiding officer should not be misled by such facts and as a result fail properly
to test whether the sexual advances occurred, were unwelcome and/or had a negative impact
on the complainant.

The communication of the unwelcome nature of the perpetrator’s conduct is not
formulated in such narrow terms in the 2005 code. Item 5.2 simply points out ‘[t]here are
different ways in which an employee may indicate that sexual conduct is unwelcome,
including non-verbal conduct such as walking away or not responding to the perpetrator’.3 A
person who alleges sexual harassment will therefore carry the burden of proving the
unwelcome nature of the sexual advances and that he or she behaved in such a manner as to
discourage the conduct and communicate that the advances were not welcome and would not
be reciprocated. Care should however be taken to avoid abuse of the wide formulation by a
person claiming to have been the recipient of unwelcome advances. It is for this reason that
the incident must be analysed as a whole and why it would not be wise to view the allegation
in isolation without taking the time to probe the alleged conduct itself.

As stated above, the different approaches of the 1998 code in terms of the LRA and the
2005 code in terms of the EEA to ascertaining whether sexual harassment exists may cause
confusion when applied to a particular set of facts. A presiding officer might on the one hand
find under the 1998 code that sexual harassment did not occur because the unwelcome nature
of the advance was not clearly communicated or the victim was not offended. By applying
the 2005 code to the same set of facts, it could perhaps be established that sexual harassment
did in fact occur because the victim simply ignored the advance in order to communicate its
unwelcome nature, thereby meeting the requirements of the 2005 code. Having two codes for
the same ultimate purpose but following different approaches might result in legal
uncertainty.

The only reference in the 2005 code which closely relates to welcome sexual advances as
recognised in item 3 of the 1998 code can be found in item 5.2.2 where it is indicated that
sexual advances which were welcome in the past might not remain so in the future and could
change into unwelcome advances. It is safe to say that item 5.2.2 recognises that welcome
sexual advances will not indefinitely stay welcome and a perpetrator can hence not argue the
absence of sexual harassment because the same conduct was well received by the

complainant in the past. From this provision it seems previously acceptable attention may

38 See Simmers n 23 above.
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become sexual harassment the moment it starts to be experienced as unwelcome and the
complainant in some manner communicates this to the harasser.®® Item 5.2.3 provides for
situations where a victim finds it challenging to communicate with the perpetrator regarding
his or her unwelcome and disconcerting advances. This item provides that the victim may
approach an authority figure in the workplace, a colleague, family member or even a friend to
assist in convincing the perpetrator to cease his unacceptable behaviour.

Item 5.3 of the 2005 code focusses on the nature and extent of the unwelcome conduct of
the perpetrator. The purpose of this item is to illustrate which types of unwelcome conduct
amount to sexual harassment. The forms of sexual harassment as described by item 5.3 are
congruent with the types discussed in item 4 of the 1998 code, but dissimilar to the 1998 code
in that any of the actions listed will only be viewed as sexual harassment if the unwelcome
conduct, considered in isolation, is of a sexual nature.

As part of the exposition of the nature and extent of the unwelcome conduct, the 2005
code also describes quid pro quo harassment and sexual favouritism as forms of unwelcome
conduct (item 5.3), but adds another. Victimisation is mentioned, where the recipient of the
unwelcome conduct is prejudiced for not accepting and/or reciprocating the advances of the
perpetrator. In Taljaard v Securicor®® the perpetrator threatened to make life at the workplace
hell should the complainant not comply with his demands. This example can be seen as the
opposite of sexual favouritism, where a recipient would be rewarded if he or she welcomed
the perpetrator’s sexual advances. Commissioner Whitcher had already identified this
distinction in her award in Gregory v Russels in 1999. According to her, she would have
extended the definition of quid pro quo harassment not only to include situations where
promises were made in exchange for sexual favours (which suggest a positive outcome for
the recipient) but similarly to include situations where threats of punitive steps against the
recipient were made if she or he were to decline to comply.*

As the 2005 code does not require continuous advances before the perpetrator’s conduct
could be classified as sexual harassment, but rather that the focus should be shifted to the
‘unwelcome’ nature of the advances and the impact thereof on the victim, it is not peculiar to
find a statement in item 5.3.3 confirming that a single incident of unwelcome sexual attention

could also amount to sexual harassment.*? Although this provision serves an important

3 Due to the welcome nature of the previous sexual advances, it is safe to accept that the previous conduct
should not be taken into account when deciding on the appropriate sanction.

40 Taljaard n 9 above 1171.

41 Gregory n 6 above 2161.

42 This provision mirrors that which was stated in the definition of sexual harassment in the 1998 code.
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purpose, it leads to a few questions. No clear criteria exist for these situations, causing
uncertainty in its wake. It begs the question concerning which types of sexual attention would
qualify as sexual harassment after only one occurrence, especially when it is borne in mind
that the next step would entail either a warning from management or the dismissal of the
perpetrator.

Logically a single occurrence of sexual attention would probably only be considered as
sexual harassment if the conduct is serious and has a serious impact on the victim. This might
require a subjective approach to the matter to determine the impact of the attention on the
particular victim. If this is in fact the case and the seriousness of the conduct should be the
predominant factor, it creates even more confusion. Commissioner Jamodien considered
serious cases of harassment to include sexual assault, rape, strip searches and quid pro quo
harassment, which cases could result in dismissal.** Similarly Steenkamp J opined in
Simmers v Campbell Scientific Africa* that when ‘serious’ cases of sexual harassment are
referred to, it should be understood as all conduct which encroaches on the victim’s bodily
integrity such as touching, groping or any other form of sexual assault and quid pro quo
harassment.*® Without proper guidelines a floodgate of allegations of sexual harassment after
only a single incident could be opened, which allegations would not be able to be measured
against a given standard.

As there are no indications as to what would render conduct serious enough to constitute
harassment, it would make sense that a subjective approach should be followed and the
circumstances should be analysed from the viewpoint of the victim. This would surely
provide an indication of the seriousness of the particular conduct when studying the impact
thereof on the person at whom it was aimed, for example when gauging a victim’s
psychological condition in cases of alleged trauma due to the events.*® The argument is

supported by item 5.4,% which states:

“The conduct should constitute an impairment of the employee's dignity, taking into account: the
circumstances of the employee; and the respective positions of the employee and the perpetrator in the
workplace.’

43 Taljaard n 9 above 1174.

44 Simmers n 23 above 2873.

4 In the Grobler case n 28 above 475B, Dr Swart, a psychologist who treated the complainant, testified that
when investigating a case of sexual harassment, a single incident should not be considered in isolation, but that
cognisance should be taken of the situation as a whole, as caused by the single incident. The single incident can
therefore be a sufficient ‘stressor’.

46 As was the case in Grobler n 28 above 468-89.

47 This item again refers to the nature and extent of the sexual harassment in general, not to single incidents
specifically as mentioned in item 5.3.3.
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It is hence clear that the 2005 code itself endorses a subjective test for the confirmation
of the existence of sexual harassment, which subsequently leads to the question why the
courts continuously support a purely objective test.*® On the one hand it makes sense to judge
the circumstances objectively, in order to avoid the possibility of finding a truly innocent
party guilty of sexual harassment based on the allegations of an overly sensitive or mentally
unstable ‘victim’. Although one person would, subjectively speaking, not consider some act
as sexual harassment, this does not make the conduct of a person, objectively considered, less
improper. It should therefore be ascertained whether the reasonable person would in the same
set of events have felt that her or his dignity was impinged on by the conduct. It would have
been a more reasonable approach from the viewpoint of the alleged perpetrator, who may, in
reality, not be guilty.*®

Still, it should not be far from one’s mind that sexual harassment is an extremely
personal experience: it is the recipients’ dignity which is being disrespected; it is their rights
which are being infringed; and it should therefore be their prerogative to decide which
conduct they consider acceptable or unacceptable. It is thus clear that a subjective element is
inevitably present. This fact was noted by Waglay DJP in Motsamai v Everite Building

Products,> where the learned judge argued as follows:

‘Sexual harassment is the most heinous misconduct that plagues a workplace; not only is it demeaning
to the victim, it undermines the dignity, integrity and self-worth of the employee harassed. The
harshness of the wrong is compounded when the victim suffers it at the hands of his/her supervisor.
Sexual harassment goes to the root of one’s being and must therefore be viewed from the point of
view of a victim: how does he/she perceive it, and whether or not the perception is reasonable.’

In view of the arguments above it is inconceivable that only an objective test is suitable
under these circumstances: One must strike a balance between the objective and subjective
tests when determining the presence of sexual harassment by applying them in tandem. A
narrow approach should be avoided in order to prevent absurd findings. Cases where this
occurred will be discussed below.

Similar to the 1998 code the rest of the 2005 code (items 6-11) covers the administrative
duties of the employer regarding sexual harassment in the workplace, as well as procedures

that should be complied with when resolving such cases.

48 A Mukheibir & L Ristow ‘An Overview of Sexual Harassment: Liability of the Employer’ (2006) Obiter 256,
257; Gregory n 6 above 2168; Gerber n 9 above 3005E. The question regarding the subjective and objective test
has also been addressed in Le Roux n 5 above 31, 32.

49 Basson n 26 above 432, 433.

0 Motsamai (LAC) n 7 above 149.
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The discussion above clearly indicates what constitutes sexual harassment in terms of the
2005 code and which factors should be taken cognisance of when the presence of sexual
harassment is to be determined. Logically one will not be able to confirm the existence of
sexual harassment with sufficient certainty if the circumstances of an alleged incident are not
measured against the provisions of the relevant code. Based on the seriousness of sexual
harassment in the workplace and the negative impact it in all likelihood will have on the
victim, it will be irresponsible of presiding officers not to use the codes when analysing a
case of alleged sexual harassment, even though the facts of the matter may clearly point to
the allegations being true. In spite of this duty, some presiding officers neglect to apply the

codes (or fail to apply them correctly) where relevant, leading to unnecessary mistakes.

3 APPLICATION OF THE CODES OF GOOD PRACTICE ON THE HANDLING OF
SEXUAL HARASSMENT CASES
Section 203(3) of the LRA and s 3 of the EEA provide for a statutory duty to interpret
the respective Acts against the background of any relevant codes of good practice issued in
terms of them. From the discussion below it will become apparent that, despite the obligation
to do so, some presiding officers fail properly to take the relevant codes into consideration
when determining the existence of sexual harassment in a particular case. The failure to

consider the codes can be divided in three categories, each of which is discussed below.

3.1 Category One

The first category entails cases to which the applicable code was not applied, although
appropriate outcomes were reached. The facts of the cases point clearly to sexual harassment,
namely repeated unwelcome sexual advances in one of the forms listed in the codes (which in
hindsight can be confirmed with the proper application of the relevant code to each situation).
One might say that the commissioners and judges were in a sense ‘lucky’ to cause no ill-
effects due to their oversight in failing to apply the relevant code.

One of these cases was Gerber v Algorax,®* heard in 1999. The commissioner did refer to
the code, but did not apply the principles contained in it to the situation. He did however find
the applicant guilty of sexual harassment after hearing testimonies from various complainants
and other eye witnesses about the applicant demanding kisses from his female colleagues,
asking about their underwear and touching them inappropriately. Twice he forced kisses on

51 Gerber n 9 above.
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two staff members and phoned another after hours with sexually suggestive remarks about
being naked on his bed. On numerous occasions the women informed him of the
unacceptable nature of his conduct and a number of superior staff was also approached about
the incidents after they occurred.? The applicant denied the allegations, but simultaneously
submitted that he was part of a compassionate family and social group where hugs and kisses
were commonplace.®® In this regard the commissioner argued: ‘One must . . . not forget that
what may be regarded as acceptable behaviour in a normal social setting need not necessarily
be regarded as normal in the employment environment.” >

The commissioner found on a balance of probabilities that the complainants’ versions of
the accounts were true as numerous incidents stood unchallenged.>® After simply stating a
few definitions of sexual harassment, without applying them, and referring to the objective
test used in sexual harassment cases, the commissioner held that in light of the definitions and
objective test it could be found that the applicant did in fact commit sexual harassment.*
Although the commissioner was correct with his ultimate award,®" he took a risk by not
applying the code and did not discharge his duty in this regard.

In another matter, Mokone v Sahara Computers,®® the commissioner also failed to apply
the relevant code and did not even refer to a definition of sexual harassment, unlike the
commissioner in Gerber. In this instance the applicant approached the complainant numerous
times with the request to engage with him in a sexual relationship and touched her
inappropriately. She initially ignored his advances but started to dismiss him firmly and even
filed a complaint against him after the circumstances became intolerable.>® After hearing the
testimonies the commissioner found that the incidents in all probability did take place and
subsequently found the applicant guilty of sexual harassment. What is apparent from the
arbitration is that the commissioner focussed too much attention on a report compiled on the
complainant by a clinical psychologist, from which it appeared that the complainant was
traumatised by the events.®° The conclusion that sexual harassment took place simply because

a psychologist found the complainant to be traumatised seems weak in the absence of a

52 jhid 2997C-9H.

%3 ibid 3000B.

%4 ibid 3005A-B.

% ihid 3002A-4B.

% ihid 3004A-51.

57 Repeated, unwelcome verbal and physical advances were proven on a balance of probabilities. It was
considered offensive by the women and they acted in such a manner that it should have been clear to the
perpetrator that his conduct was not acceptable.

8 Mokone n 7 above.

%9 ibid 2830-1.

80 ibid 2832-4.
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finding that the conduct which supposedly caused the trauma was in accordance with the
definition of sexual harassment in the code. It is consequently important to bear in mind that
the reaction of the complainant should not be analysed as the prime factor, but, just as

significantly, the alleged conduct itself as well.

3.2 Category Two

The second category entails cases where the codes were not applied and as a result it was
incorrectly found that sexual harassment did or did not take place, or where the lack of proper
application had some other negative impact on the judgment. The first dispute from this
category to be discussed is Gregory v Russells®® which was one of the first sexual harassment
cases to be adjudicated after the 1998 code came into force. The complaint of sexual
harassment arose after staff alleged that a male colleague was in the habit of walking around
the store carrying a pornographic magazine or of taking it with him to the restroom. On
multiple occasions he showed the magazine to female staff members and requested that one
particular female colleague look at some of the pictures with him, which request she declined.
Her refusal evoked a crass reaction, in which the male colleague blatantly referred to her
virginity. On another occasion he entered her office with the magazine and left it on her desk
despite her request to him to remove it from her office.®?

Apart from the complaints regarding the magazine there was also mention of incidents in
which the applicant told a female colleague he had sores on his penis and that he rubbed
ointment on it. With the help of admissions made by the applicant himself and eye witness
accounts the commissioner found on a balance of probabilities that the incidents complained
of did occur.®® At no point did the commissioner refer to the relevant code or apply the
guidelines contained in it to the facts. As a result the commissioner found the applicant’s

conduct did not constitute sexual harassment per se:

‘Carrying an adult magazine around the workplace en route to the toilet may be tacky but does not, on
its own, constitute harassment of those who know about it. Nor would leaving this magazine on a co-
employee’s table necessarily be such an act. Asking whether a co-employee is interested in viewing a
Hustler magazine you happen to have in your office, although unprofessional behaviour, is not
automatically an instance of sexual harassment either.’®*

51 Gregory n 6 above 2169.
52 ibid 2148F-9.

8 ibid 2155-8.

54 ibid 2168G-I.
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Although the commissioner found these incidents in themselves were not sexual
harassment, he concluded that the perpetrator made himself guilty of hostile work
environment harassment because he blatantly disregarded his colleagues’ right to privacy and
dignity and discriminated against the women based on their gender.®

The fact that the commissioner based his finding on this aspect alone can be criticised.
The 1998 code and 2005 code alike clearly confirm sexual harassment as being any
unwelcome conduct of a sexual nature, which includes unwelcome innuendos, suggestions
and hints and the unwelcome display of sexually explicit pictures and objects.®® The
perpetrator’s conduct of walking around with the pornographic magazine, showing it off for
all to see and discussing the pictures contained in it falls squarely within these categories of
sexual harassment. Even the obtuse reference to the female colleague’s virginity and the
discussion of his private sores can be labelled sexual harassment, as they entail unwelcome
remarks with sexual overtones.®” The unwelcome nature of the conduct is further underlined
by the fact that the victim expressly refused to have anything to do with the magazine and an
official complaint was submitted against the applicant for displaying it. Moreover, since the
applicant was in a senior position he should have known that his behaviour was unacceptable.

If the commissioner had considered the code and applied the definition and the relevant
items to the facts he would have been able to find the applicant’s conduct did meet the terms
of the code and that the applicant was in fact guilty of sexual harassment. The commissioner
found the dismissal on grounds of sexual harassment was unfair and ordered the employer to
reinstate the applicant retrospectively. If the commissioner had used the code as was required
of him, he would probably have found that sexual harassment had occurred, which would
also likely have resulted in a different award.

Another matter falling into the second category is Motsamai v Everite Building
Products.% In this arbitration the applicant brought a case of unfair dismissal against his
former employer to the CCMA, claiming he was incorrectly found guilty of sexual
harassment. Two separate complaints were lodged against him. The second victim’s
complaint only entailed a single incident which could ultimately not be proven.®® The first
victim referred to various instances fraught with sexual connotations. The applicant displayed

pornographic material to her which he had on his computer — this she laughed off. The

% ibid 2169.

% jtem 4(b) and (c) of the 1998 code; item 5.3.1.2 and 5.3.1.3 of the 2005 code.
57 item 4(b) of the 1998 code.

% Motsamai (CCMA) n 6 above.

% ibid para 12.3.
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applicant also made comments to her regarding the size of a colleague’s penis. During
another incident the applicant showed her female condoms in his office and said to her, ‘I
have a lust towards you’, after which she informed him that she did not like what he was
doing. During the last incident, before she officially lodged a complaint against him, the
applicant touched her inappropriately.”® According to the complainant she had always made it
clear to the applicant that his conduct was unwelcome.” Finally, the commissioner reached
the conclusion that sexual harassment did in fact arise and he wished to make an example of
the applicant to show that ‘sexual harassment, however minor, will be dealt with harshly’.”2

However, in spite of this remark, the commissioner found that dismissal was not the
appropriate sanction and ordered the employer to reemploy the applicant, but without back-
pay. Once again the appropriate code was not referred to in support of the finding that sexual
harassment was present — the commissioner simply assumed as such from the facts alone.

Both parties applied for the award to be reviewed: the applicant because he believed the
commissioner was incorrect to find he was guilty of sexual harassment (without making out a
valid argument for this claim), and the respondent because it opined that the award was
ambiguous and absurd in light of the commissioner’s remark, quoted above. According to
Nel AJ”® in the Labour Court there was nothing wrong with the reasoning of the
commissioner and he properly reached the conclusion that the incidents complained of did
happen and the facts support the finding that sexual harassment occurred.

Nel AJ also failed to use the relevant code to test the circumstances for sexual
harassment and, as had the commissioner, let himself be guided by the facts alone. With
regard to the respondent’s submissions, Nel AJ found the sanction was in fact irrational,
seeing as the commissioner clearly viewed sexual harassment in a serious light, yet he oddly
decided on a light sanction, especially since the commissioner did not motivate why he
believed dismissal to be inappropriate under the circumstances. Nel AJ subsequently found,
as argued by the commissioner, that sexual harassment in all probability did occur, but turned
the final award around by finding that the dismissal of the perpetrator was substantively and
procedurally fair.”

Motsamai referred the case to the Labour Appeal Court in 2011, where it became quite

clear how precarious the situation can become if the code is not properly taken into account.

0 Motsamai (LC) n 7 above paras 4-5; Motsamai (LAC) n 7 above paras 6-9.

"1 Motsamai (LC) n 7 above para 5.

2 Motsamai (CCMA\) n 6 above para 15.

3 Motsamai (LC) n 7 above paras 9.11-12.15; Motsamai (LAC) n 7 above para 16.
4 Motsamai (LC) n 7 above para 26; Motsamai (LAC) n 7 above para 17.
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Waglay DJP, like the commissioner and Nel AJ before him, confirmed that sexual
harassment had occurred without testing the circumstances against the code, basing it merely
on the fact that the testimony of the victim stood unchallenged and the particular incidents
sufficiently supported such conclusion.” The main criticism however was concentrated on
the sanction which was imposed by the commissioner. Waglay DJP confirmed the arguments
made by Nel AJ, but took it a bit further. He referred to other remarks made by the
commissioner which were problematic. The court’s criticism had regard to the fact that the
commissioner correctly found sexual harassment was present and that it should be viewed in
a serious light, but then he curiously moderated the seriousness of the display of female
condoms to a colleague by describing the conduct as merely being ‘childish’, and also
incorrectly found the appellant did not continue with his inappropriate behaviour after the
victim informed him it was unacceptable.”® | submit that these opinions expressed by the
commissioner undoubtedly influenced the weight of the sanction to be applied. Waglay DIP"’

made the following observation:

“The commissioner clearly got it wrong. Showing of the condoms must be seen in the context of the
sexual innuendo contained in the appellant’s statement to her (“by my lips and mouth I will be nice”)
after showing her the condoms and asking her to bring it [sic] to him. Also, the appellant did not stop
after Msibi told him to stop with his wrongful conduct; in fact, after being told to stop he continued to
sexually harass her and proceeded from sexually harassing her verbally to doing so physically.’
(Emphasis added.)

Waglay DJP is, with respect, accurate in his assertion regarding sexual innuendo, even
though he did not refer to it in the context of the code. If the commissioner had considered
the code from the outset, the odds are he would have analysed the circumstances from a
different angle and would have been able to recognise the gravity of the appellant’s conduct.
First and foremost it is important to remember that, as mentioned above, it is clear from the
codes that it is not an absolute requirement for sexual advances to be repeated before they can
constitute sexual harassment, as single serious transgressions will also suffice. Therefore,
even if the commissioner was correct in finding the inappropriate conduct was not repeated, it
still would not have justified the conclusion that sexual harassment was absent. The

seriousness of the conduct would then have had to be gauged in order to ascertain whether it

5 Motsamai (LAC) n 7 above para 19.

76 ibid para 23. Also see paras 12.3, 13.1 respectively in Motsamai (CCMA) n 6 above where the commissioner
uttered these words.

" Motsamai (LAC) n 7 above para 23.
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was harassment or not. Unfortunately the commissioner did not apply this principle due to
his failure to take the code into account.

Secondly the incidents, while falling within different categories of sexual harassment (as
described in the codes), should be considered cumulatively when ascertaining whether a
person was guilty of sexual harassment — it is hence wrong to be influenced by the fact that
harassment in one form ceased, but resumed in another. It is consequently irrelevant in this
case that the appellant discontinued his verbal harassment (as the physical harassment, which
IS more serious in nature, replaced it) and this should in no way be viewed in isolation or lead
to a lighter sanction.

The third and final remark that can be made about this matter is that the commissioner
incorrectly labelled the display of female condoms as merely being childish. The reason for
this will be clear upon reading the forms of sexual harassment as described by the codes,”®
which recognise the ‘display . . . of sexually explicit . . . objects’ as a subcategory of sexual
harassment. Therefore the display of the condoms should qualify as sexual harassment
without reservation. Once again, if the commissioner had applied the code to the
circumstances, as he was obliged to do, he would have realised how seriously inappropriate
the appellant’s conduct was. Moreover, the award would then most likely have been different
so as to reflect the seriousness of the situation.

A case of paramount importance in illustrating the consequences if the codes are not
applied where relevant entails the arbitration of Gaga v Anglo Platinum.” The applicant was
found guilty (during a disciplinary hearing) of sexually harassing his personal assistant for
two years by continuously making unwelcome sexual advances by requesting sexual favours,
making suggestions of a sexual nature, and on numerous occasions requesting they meet
somewhere to engage in sexual activity.®® This information came to light during the
complainant’s exit interview, after she resigned supposedly to move closer to her family.8!
The applicant also on occasion made remarks regarding the complainant’s appearance, once
asking her to remove her jacket and turn around so he could admire her.2? According to the
complainant the advances took place on a continuous basis, regardless of the fact that she did
not display any interest.%® The complainant was unaware of the employer’s sexual harassment

policy and was therefore oblivious to the steps she could have taken. As a result she decided

78 jitem 4 of the 1998 code; item 5.3.1.3 of the 2005 code.
% Gaga (CCMA) n 6 above.

8 ibid paras 4.1.1-4.1.3.

8 ibid para 5.2.

82 Gaga (LAC) n 25 above 335.
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to handle the situation in her own way, either by ignoring the perpetrator, answering him
sarcastically or making excuses to avoid him. However, upon reading the policy at the exit
interview for the first time, she was genuinely offended by the sexually charged conduct and
decided to lay an official complaint.®*

From the complainant’s testimony, it seemed she was in a sense hesitant in her reaction
to the applicant’s conduct when it occurred and was never overly offended by it. However,
during the arbitration she insisted that the conduct of the applicant had at all times made her
feel uncomfortable, but that she had opted to keep quiet and act dismissively towards his
advances as they had a good working relationship.8> She did however concede that she was
never abrupt or harsh in her dismissal of the applicant’s requests, but only responded
flippently with ‘yes, whatever’ in an attempt to put distance between them. According to the
applicant, she did reply to an inappropriate text message from the applicant requesting him to
stop what he was doing because he was making her uncomfortable.

The applicant denied that any of the alleged incidents had occurred. However, he negated
this denial by arguing that at no stage did the complainant react in an offended manner or
signal that his advances were unwelcome, and therefore his conduct did not comply with the
definition of sexual harassment.®” The logical inference can thus be made that, by admission,
the sexual advances did in fact occur; it was simply the unwelcome nature thereof which was
in dispute. The commissioner found sexual harassment to have been absent.

It appears that the commissioner accepted in his award that the alleged occurrences
happened as described, without testing the veracity of the applicant’s version. His conclusion
that sexual harassment was not present was solely premised on his belief that the complainant
did not experience the applicant’s advances as unwelcome or offensive, but by dismissing
him with the words ‘ok, whatever’ and ‘do you really find me attractive?’ in fact enjoyed it.
He furthermore argued that her remarks regarding their good working relationship and the
applicant overall being a ‘nice guy’ was not something a victim of sexual harassment would
say about his or her harasser. The commissioner stated that the relationship between the
complainant and alleged perpetrator could even be described as ‘cordial’, and the fact that the
complainant did not previously file a complaint against him served as further proof of the
absence of any offence taken on her part. Finally, the commissioner concluded that the

complainant could not prove she was offended or had suffered discomfort because she was

8 ibid para 4.1.3.
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unable to present the text message she supposedly sent to the applicant, informing him about
her discomfort. The commissioner reasoned: ‘One would have expected the applicant to have
saved at least one of the SMS’s she sent to the applicant requesting him to stop making
advances that made her uncomfortable.’8 Ultimately the commissioner found the dismissal to
have been unfair, ordering the employer to reinstate the applicant for five months
retrospectively.

As this is a matter regarding dismissal, the 1998 code issued in terms of the LRA would
apply. It is evident that the commissioner focused on the aspects of offensiveness of the
advances and the requirement to make this fact clear to the perpetrator as prescribed by the
1998 code in item 3, although he did not expressly refer to the code or any of the other
aspects contained in the code. Since the victim’s testimony indicated that she was not overly
offended by the advances, the commissioner concluded that in its absence and by the way the
victim reacted to the attention, she could not prove the unwelcome nature of the perpetrator’s
conduct.

The commissioner firstly erred in finding that the advances were not unwelcome,
especially since the victim remained adamant that she felt uncomfortable by it. Moreover, the
commissioner failed to consider the circumstances as a whole, and did not take into account
the relationship between the victim and the perpetrator and that due to that the victim had
attempted to communicate to him in her own way that she was not receptive of his advances.
What should not stand unchallenged is the commissioner’s failure properly to apply his mind
to the circumstances and to compare them to the guidelines provided in the code. The
applicant’s conduct of trying to convince the complainant to enter into a sexual relationship
with him was undeniably of a sexual nature and it was furthermore unwelcome because the
complainant tried to avoid the advances the only way she knew how. Despite the fact that she
repeatedly acted dismissively, the applicant continued with his inappropriate conduct. At no
point did the commissioner consider the fact that the applicant continuously made sexual
advances, but he only focussed on the question whether the complainant was offended.

To find that she even may have enjoyed the attention that the applicant paid to her just
because she chose only to act dismissively and not to react too harshly or abruptly is an
absurd and irrational conclusion. There is no reason to believe that she enjoyed the advances,
especially since she made excuses or kept the perpetrator at a distance when he made his

suggestive requests. As argued above, it should be borne in mind that not all victims of sexual

8 Gaga (CCMA) n 6 above para 5.12.
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harassment will respond in the same way to advances. While one might display an active
reaction (either aggressively or politely), another might opt simply to ignore them — the
unwelcome nature of the sexual attention would still be present as a common denominator;
the lack of a proactive reaction does not make the sexual harassment less s0.8°

Another important aspect the commissioner lost sight of was the position the applicant
filled in the company. As human resources manager the applicant was directly involved in the
implementation of the employer’s sexual harassment policy. Accordingly, it could reasonably
have been expected of the applicant to be intimately aware of what conduct was unacceptable
in the workplace environment. In light of this fact his conduct should have been judged in an
even more serious light, for it shows a clear and conscious disregard for what is considered
appropriate. Yet the commissioner still absolved him of all wrongdoing.

This is a matter where the adverse effects of the narrow approach of the 1998 code in
comparison to the wider approach of the 2005 code could be highlighted. Should the 2005
code have been applied, a different outcome might have been reached. It cannot be ignored
that the complainant was not necessarily offended by the applicant’s conduct, but from her
testimony it was fairly clear that she was uncomfortable and experienced the advances as
unwelcome. As is evident from item 4 of the 2005 code, it will be sufficient to prove sexual
harassment if the victim considered the sexual attention as unwelcome, regardless of whether
he or she was offended by it. Moreover, if the 2005 code had been applied, it would not have
been required of her expressly to state to the applicant that his conduct was making her
uncomfortable before the unwelcome nature could be confirmed. Item 5.2.1 of the 2005 code
allows for different methods by which a recipient of sexual attention could indicate to the
other party that the conduct is not welcome, including non-verbal communication by ignoring
the perpetrator or simply walking away. Clearly a verbal expression of disapproval is not
required; acting dismissively, like the complainant did in this case, should thus have been
sufficient to indicate to the perpetrator that his or her advances are not accepted. Due to its
wider approach the application of the 2005 code would have provided better protection for
the complainant in this case.

The final issue entails the argument of the commissioner that the complainant was not
offended because she failed to file a complaint against the applicant as soon as the incidents
occurred. This serves as further proof of the commissioner’s irrational reasoning and his

failure properly to apply his mind to the circumstances. The complainant firstly testified that

89 See n 36-n 39 above.
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she was not aware of the employer’s sexual harassment policy and therefore was unaware of
the nature of the applicant’s conduct and her options at the time of the incidents. The
commissioner failed to take this aspect into account. Secondly, it is not required of the
recipient of sexual advances that she or he file a complaint as a necessary prerequisite for the
proving of the unwelcome nature of the conduct. Sexual harassment in its simplest form
could be present, but due to the particular circumstances the victim might choose not to file
an official complaint. It was hence unacceptable of the commissioner to have concluded that
the absence of an official complaint indicated that the complainant was not negatively
affected by the sexual attention.

Once again the 2005 code provides better guidance than the 1998 code on above matters,
as it stipulates in item 5.4.2 that the analysis of an alleged case of sexual harassment should
be conducted against the background of the respective positions of the complainant and the
perpetrator in the workplace. For instance, the victim might fear retaliation or victimisation,
or the perpetrator might be the victim’s superior, for whose authoritative position she or he
has an innate respect, causing her or him rather to act as if nothing untoward is occurring.®
The absence of such requirement in the 1998 code has the potential to result in incorrect
conclusions, as in the matter of Gaga. This strengthens the argument that perhaps the 2005
code should be the primary source in sexual harassment cases.

This case was taken on review, predominantly because the commissioner failed, among
other things, to consider all the facts of the case (such as the repeated sexually charged
conduct of the perpetrator) and because he lost sight of the fact that it was for the victim to
decide if the conduct was offensive and how to respond to it. According to the applicant in
Anglo Platinum v CCMA,®! the commissioner would have come to a different conclusion if
he had analysed the circumstances as a whole and not simply focussed on the question
whether the complainant was offended or not. Cele J found the commissioner to have failed
to apply his mind. Without referring to the relevant code himself, the judge found on a
balance of probabilities that sexual harassment was present, basing it primarily on the
complainant’s testimony, more specifically with reference to the text message the
complainant claimed to have sent.

The commissioner found this part of the complainant’s testimony to be false because it
could not be proven. By the complainant’s own admission she deleted the message shortly

after she had sent it. The commissioner did not apply his mind properly to the issue and

% Taljaard n 9 above; Gaga (CCMA) n 6 above.
% Anglo Platinum (LC) n 7 above 11-12.
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reason that her testimony, although unproven, could be true. Cele J did however thoroughly
consider this aspect in the Labour Court judgment. He opined that never throughout the
complainant’s testimony did she exaggerate or seem ‘eager to crucify’ the respondent. The
fact that she did not save the message she sent to the respondent shows she was not vindictive
by keeping proof of the respondent’s advances. If she wanted falsely to accuse the respondent
she would have had plenty of opportunity to do so in her evidence, but she never attempted to
make her case against him stronger: she just gave the facts as she knew them. Therefore, the
fact that she did not keep the message should have been considered in her favour and not held
against her. Against the background of the other facts that stand undisputed and her testimony
as a whole, it could be accepted that the complainant probably did send the message and that
the alleged perpetrator did in fact sexually harass her by continuing with his advances even
after she expressed her discomfort.%? Based upon this argument Cele J subsequently set aside
the initial award.®

During the appeal Murphy AJA of the Labour Appeal Court confirmed the commissioner
used much too narrow an approach by erroneously concentrating on the complainant’s lack of
offence at the conduct. He expressly referred to the code where he highlighted that the code
did not require of the complainant first to be offended before sexual harassment could be
established — being offended is only one of the possible factors to consider. The unwelcome
nature of the persistent sexual attention would be sufficient. Although the complainant might
possibly have felt flattered at the beginning, her discomfort later on clearly shows in the
message she sent to the perpetrator. The commissioner furthermore failed to take the
complainant’s testimony into account, where she clearly stated Gaga’s conduct made her

uncomfortable.®* In his closing remarks Murphy AJA noted the following:*®

‘[T]he commissioner’s lapse in not performing a full assessment of the complainant’s credibility with
reference to her almost guileless candour, forthright demeanour, lack of bias, and the consistency of
her evidence in relation to the remarks and propositions having been made and their unwelcome
nature, as supported by the inherent probabilities evident particularly in the manner in which the
complaint came to light, meant that he ignored relevant considerations and failed to apply his mind
properly to material evidence and the definitional requirements of sexual harassment in the policy and
the code. There is accordingly no rational basis justifying the commissioner’s conclusion that there
was no sexual harassment on the limited ground that the remarks and behaviour caused no offence or
discomfort. The evidence established that the remarks and behaviour were unwelcome and
inappropriately repeated despite being declined.’

%2 ibid 34-5.

% ibid 35-6.

4 Gaga (LAC) n 25 above 341-3.
> ibid 344C-G.
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3.3 Category Three

The third category of cases concerns those matters where an attempt was made to apply
the code, but it was done incorrectly. One such example is the arbitration of Beasley v SA
Metal Group,®® where the commissioner had to determine whether sexual harassment took
place and whether the applicant, the divisional director of the company, was subsequently
dismissed fairly because of it. In this matter the commissioner read and applied the 1998 code
incorrectly, as he concluded that the occurrences of hugging, kissing, flirting and suggestive
jokes with the complainant (most of which made the complainant very uncomfortable and
depressed, especially the one incident where the applicant tried to push his tongue into her
mouth) had no explicit sexual connotation.®” The 1998 code however does not require that the
sexual connotation be explicit, but provides that mere innuendo or hints would suffice.%® The
words ‘I cannot wait until summer to see you strutt your stuff’, ‘We are going to get into
trouble for flirting’, “You can come to my house tonight if you get skopped out’, ‘Are you
offering to come play with me?” and ‘I had a dream about you and it was hectic’ will qualify
as sexual innuendo and will subsequently qualify as sexual harassment if unwelcome.®

As is the case in Gaga, it could also have led to a more satisfactory conclusion if the
2005 code was applicable to the situation as it takes the situation further. If the 2005 code
could be applied, the commissioner might then also have considered the complainant’s
various ‘coping methods’, as an active reaction is not required to prove the existence of
sexual harassment, as long as the complainant did not welcome or even reciprocate the sexual
advances.'® Finally, the commissioner seemed to have held it against the complainant that
she chose not to report the incidents without appreciating her subordinate relationship to the
applicant, an aspect which could also have been covered in terms of the 2005 code.

In the review of this arbitration in the Labour Court, Rabkin-Naicker J found this award
of the commissioner to be reviewable due to his failure properly to apply the code to the

facts, resulting in a decision that a reasonable decision maker could not reach.%

% Beasley (CCMA) n 8 above.

 ibid 14.

% jtem 4(b) of the 1998 code.

9 SA Metal Group (Pty) Ltd v CCMA & others (2014) 35 1LJ 2848 (LC) 2857.

100 jtem 5.2.1 of the 2005 code.

101 SA Metal Group n 99 above 2860. Also see Sidumo & another v Rustenburg Platinum Mines Ltd & others
2008 (2) SA 24 (CC); (2007) 28 ILJ 2405 (CC).

29



4 CONCLUSION

As illustrated above there is a direct corrolation between reviewable awards and
incorrect inferences and the failure to take cognisance of the Codes of Good Practice on the
the Handling of Sexual Harassment Cases. Various elements must be properly taken into
account and tested against a given set of facts. By not doing so presiding officers set
themselves up for failure and criticism. Not only do they fail to discharge their statutory duty,
but the human, and labour, rights of victims of sexual harassment are simultaneously not
properly protected.

In order to resolve the issues described above, the very last item in each of the
resprective codes should be thoroughly adhered to, which prescribes that CCMA
commissioners should receive specialised training to deal with sexual harassment cases. Of
course every case is different with its own unique set of facts which could pose diverse
challenges, but if the commissioners are trained in the application of the codes and what
factors to look out for, it will give them the basic skills at least to be able to identify and
consider the relevant facts. In this way, fewer reviews and appeals will end up in higher
courts, alleviating their respective case loads. Moreover, to create uniformity among
presiding officers, thus preventing confusion and maximising protection, the narrow 1998
code should be withdrawn and the wider 2005 code should be implemented as the primary

source of guidance in sexual harassment cases.
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